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Aiyar (8) and 
Dil Mohammad v, Sain Das (9), referred to. Ranjit 
Singh v. Naubat (10) overruled. [idéd.] 
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PRIVY COUNCIL (7), Subramania Aiyar v. Gopala 
` Appeal from the Rangoon High Court 
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a LORD ROMER, LORD PORTER AND SIR 
- Georges RANKIN 
MAHANTH SINGH —APPELLANT 


VETSUS 


U BA YI—Responpent 
Surety—Liability of—When_ discharged—Reserva- 
tion of right against surety—Suit withdrawn against 
principal debtors but continued against surely— 
Right against surety is reserved~Creditor precluded 
rom instituting fresh suit against principal debtors 
Whether operates as release or discharge of debt—~ 
Contract Act (IX of 1°72), as. 2 (g), (j), 134, 139, 137 
—Hvery unenforceable contract, if declared void by 
8. 2 (j—Mere failure to sue within time or inability 
sue by reason of provisions of law of procedure, 
- whether makes contruct votd~Ss, 134 and 139 scope 
and applicability of. 
‘ A surety is discharged ifthe creditor, without his 
consent, either releases the principal debtor or enters 
into a binding arrangement with himto give him 
time. In each case the ground the discharge 
is thatthe surety’s rightto pay the debt at any 
time and after paying it,to sue the principal: in 
the name of thecreditor is interfered with. Where 
an absolute release.is given, there is no room for 
any reservation of remedies against the surety. 
Where, however, the debt has not been actually 
Teleased, the creditor may reserve his rights by 
notifying the debtor that he does so, and this re- 
“- §ervation is effective not only where the time of 
payment is postponed but even where the creditor 
has entered into an agreement not to sue the debtor. 
In -neither case is there any deception of the 
debtor since hè knows that he is still exposed to a 
suit at the will of the surety. |p. 2, col 2.] 


An order under O.I,r. 10, Oivil Procedure Oode,. 


is expressly directed to be made on such terms as 
may appear tothe Court to be just. If no terms are 
inserted iu the order then, the effect of withdraw- 
ing. the suit against some of the defendants is to be 
ascertained from O. XXIL, r. 1. Onder its provisions 
the Oourt may give liberty to the applicant to institute 
& frosh suit after a withdrawal, butif it does not do 
60, the plaintiff is precluded from instituting a fresh 
suit in-respect of the same subject-matter. The 
result, however, is not to release or discharge the 
debt, but merely to prevent the creditor from 
suing the principal debtor. [p. 3, col. 2.] ih 
-7 A failure to sue the principal debtor until re- 
-covery is barred by the statutes of limitation does 
.-* not operate.as a discharge of the surety. Carter 
- y. White (5), Senkana Kalana v. Virupakshapa (6), 
Kristo Kishoti Chowdhrain v. Radha Romun Munshi 


NBK? |. 


Where a creditor brings a suit against the 
principal debtors and the surety and subsequently 
withdraws his suit against the principal debtors 
but continues to sue the surety, there is a clear 
reservation of his rightsby the creditor against 
the surety and the surety is not discharged. 
Murugappa Mudaliar v. Uunuswamt Mudali (11) and 
Nur Din v. Allah Ditta (12) referred to. 

Not every unenforceable contract is declared void 
by s. 2407), Contract Act but only those unenforce- 
able by law, and those words mean not unenforce- 
able by reason of some procedural regulation, but 
unenforceable ,by the substantive law. For example, 
a contract which was from its inception illegal, 
such as a contract with an alien enemy, would be 
avoided by s. 2 (g), and one which became illegal 
in the course of its performance, such asa contract 
with one who had ‘been an alien friend but later 
became an alien enemy, would be avoided by a, 2 
(j). ‘A mare failure to sue within the time spveified 
by the statute of limitations or an inability to 
sus by reason of the provisions of one of the Ordera 
under the Civil Procedure Code would not causg a 
contract to become void. fp. 5, col. 1.] 

Sections 134 and 139, Contract Act, are merely 
declaratory of what the law of England was and 
is. Section 139 only applies where the eventual 
remedy of the surety against the principal dabtor is 
impaired. Under s. 134 the surety is discharged if, 
and only if, a contract has been entered into by 
which the debtor is released or if there has been 
any act or omission on the part of the creditor, the 
legal consequence of which has been to discharge 
the principal debtor. {ibéd.] 

Where in a suit against principal debtors and 
the surety the names of the original debtors are 
struck out upon an application by the creditor, the 
only result is to preclude the bringing by the 
creditor of a fresh suit 1n respect of thesubject- 
matter against them, and is not to release or dis- 
charge the principal debt. The debt remaius a debt 
though the creditor by raison of a rule of procedure 
cannot himself bring an action upor it. In such 
Circumstances there is nothmg in the section to? 
disonarge the liability uf the surety. [ibed] 

An oral guarantee by ¢ psrson not a party to 
the cogtract, of dus performance by one of the 
partie to the contract is binding in Burma. (p. 2, 
col, 1. 


“ Messrs. D. N. Pritt, K.C. and, Le M. D. 
de’ Silva, K. C., tor the Appellant. 


Messrs. A. M. Dunne, K. Co R. W. 


Leach and G. Harocks, for the Respondent, 
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Lord Porter.—The. facts in this case 

can be shortly stated. The plaintiff who is 
a building contractor was employed by the 
four ¢rustees of a pagoda known as the 
Kyaikasan Pagoda. 
_ The terms of the employment are set out 
in a written agreement, dated January l, 
1933, and expressed to be made between 
the Board of the Kyaikasan Pagoda 
Trustees and the appellant. Itissigned by 
the appellaniand each of the trustees. 

The respondent was trustee of the estate 
of a lady called Daw Dwe who had left 
certain property for charitable purposes. 
He was nota party to the contract but bad 
orally guaranteed its due performance by 
the trustees, and in Burma such a 
guarantee is binding though it is notin 
writing. 

The appellant fulfilled his contract and 
there was due to him a sum of 
Rs,. 26,082-8:6 less, as the learned trial 
Judge found, asum of Rs. 158, which had 
not been paid. The appellant thereupon 
instituted the present action on May 21, 
1934, in the High Ccurt in its original 
jurisdiction, claiming the former sum 
aan Ubi the four trustees and the respone 
ent, 

In the plaint each of the trustees was 
named as a defendant and after their 
names were added, the words “All the 
abeve four are trustees of the Kyaikasan 
Pagcda, Thingangyun and are sued in that 
capacity.” By his prayer the plaintiff 
asked for relief against each of the defend- 
ants personally and against the respcn- 

¿dent in particular as the trustee of Daw 
Dwe’s trust. 

The sum awarded by the learned trial 
Judge was obviously due from the respon- 
dent and from the trustees personally, but 
the appellant seems to have thought that 
his remedy was not against the named 
trustees but against any one who might 
from time to time be trustee of the 
pagoda. 

Shortly affer the suit had been begun 
the four trustees were removed from their 
position as trustees of the pagoda, and 
eight others were appointed in their Place. 
The appellant thereupon made an énter- 
locutory application asking originally to add 
the eight new trustees as defendants and 
ultimately to substitute the new trustees if 
place of Ttheold. The pplication was 
granted on June 20, 1935, and thereupon 

_ the names of the four original trustees were 
struck out and those of the new trustees 
inserted in their place, i 


Mananta sinen v. ù Bayi (Ë. 6) 


isiid 
When, however, the case came on for 
trial and before the hearing on the merits, 
the learned trial Judge suggested thay the. 
liability of the eoriginal trustees was a 


personal one and that no liability attacped ~~ 


to the new trustees. Thereupon the appel- 
lant on March 24, 1936, applied to replace 
the names of three out ofthe four original 
trustees (the other having died) as defend- 
ants. To this application the trial Judge 
refused to accede. He held that he had 
jurisdiction to grant it under O. I,r. 10, 
and O. VI, r. 16 (? r. 17) of the Ccde of Civil 
Procedure, but Le did not think that thé. 
appellant should be allowed to change his 
mind again in the course of the proceed- 
ings. The eight trustee defendants were, 
he thought, entitled to have their case 
disposed of, more particularly as in his 
view the appellant would probably be able 
to pursue his remedies against the original 
trustees in anotker suit though to do Bo 
might expose him to a liability for some 
extra costs. 

The suit then proceeded to trial, the claim, 
against the new trustees was dismissed 
and the respondent found . liable as 
guarantor, 

From tbis decision the respondent appeals. 
ed to an Appellate Bench and in that 
appeal for the first time put forward the 
contention that the learned Judge erred in 
law in holding him liable. His liability, it 
was suggestede should have been held to be 
discharged by the actof the present appel- 
lant in foregoing his claim against the 
original trustees. 

The learned Judges of the Appellate 
Bench whilst rejecting all the other grounds 
of appeal held that this contention was well 
founded, allowed the appeal and condemned 
the appellant in costs. 

The question- argued before their Loyd- 
sbips was whether they were right in so 
doing. | 

The grounds upon which in circumstances 
material to the present case “a guarantor 


may be discharged from his liabilities are ` 


well established and indeed were not in 
issue. A surety is discharged if the 
creditor, without his consent, either releases 
the principal debtor or enters into a bind- 
ing arrangement with him to give him time. 
In each case the ground of the discharge is 
that the surety’s right to pay the debt at 
any time and after paying it, to sue the 
principal in the name of the creditor is 
interfered with. | a 

To hold that in such cases the creditor 


` still retained his right against the surety, 


_ 1939 


and that the surety on his part could still 
sue the principal debtor, would mean that 
the release or grant of time was of no 
effect “inasmuch asthe debtor would still 

_.be liable at any moment to an action at 

the shit of the surety, . 

-© _ Where an absolute release is given, 
there is no room for any reservation of 
remedies dgainst the surety See Webb v. 
Hewitt: (|) and Commercial Bank of 

” Tasmania v. Jones (2). 

_* Where, however, the debt has not been 

a actually released, the creditor may reserve 
his rights by notifying the debtor that he 
does so, and this reservation is effective 
‘not only where the time of payment is 
postponed but even where the creditor 
“has entered into an agreement not to sue 
the debtor. In neither case is there any 

~ deception of the debtor since. he kaows 
that he is still exposed toa suit at the will 
of the surety. 

In England 
names of the four original trustees would 
not have affected the respondent's liability. 
A fresh action could have been brought 
‘against them at any time. 

But it is said that the law of Burma 
differs from the law of England in this 
respect, and reliance is placed upon the 
terms of O. XXI r. 1, of the Oode cf 
‘Civil Procedure, and upon s. 2 (g) and (j) 

“and ss, 13£ and 139 of the Indian Contract 
Act. Order XXIII, r. 1, is as follows :— 

“(1) At any time after the institution of a suit 
the plaintif may, as against all or any of the de- 
font withdraw his suit or abandon part of his 
claim, 

. 19) Where the Court is satisied— 


_ (a) that a suit must fail by reason of some formal 
. defect ; or 
~ kb) that there are other sufficient grounds for 
allowing the plaintiff to institute a fresh suit for 
the subject-matter of a suit or part ofa claim, it 
may, on such terms as it thinks fit, grant the 
plaintiff permission to withdraw from such suit or 
abandon such part of a claim with liberty to 
institute afresh suit in respect of the subject-matter 
of euch suit or such part of a claim. 
(3) Where the plaintiff withdraws from a suit or 
abandons pårt of a claim without the permission 
-referred to in sub-r. (2), he shall be liable for such 
costs as the Court may award and shall be preclud- 
ed from instituting any fresh suit in respect of such 
subject-matter or such part of the claim.” 
Tne sections of the Indian Contract Act, 
are a3 follows:— 
“Bg: An agreement not enforceable by law ig 
said to be void. 
2.—(j) A contract which ceases to be enforceable 


: by law, becomes void when it ceases to be unenforce- 
able, 


(1) (1857) ŽK & J 438; 112 R R204, 
(2) (1893) A C313; 62 LJ PO 104; 1 R367; 68 LT 
176; 42 WR 256; 57-J P 644, ; 


hd . 
4 


the striking out of the 


j | ( 


MABANTH SINGH v, UBA YI (P.O) . o '$ 


134.—The surety is discharged by any contract 
between the creditor and the principal debtor, by 
which the principal debtor ig released, orè by any 
act or omission of the creditor, the legal consequence 
of which is the discharge of the principal debtcr. 

139.—If the creditor Coes any act which is jia- 
consistent with the rights of the surety, or omits 
to do any act which his duty to the surety requires 
him to do, and the evontual remedy of the surety 
himself against the principal debtor is thereby 
impaired, the surety is discharged.” 

By reason of these provisions the debtor, 
as the respondent contended, was absolutely 
released. The appellant indeed contended 
that he had not proceeded under O. XXIII, 
T. 1, in applying to substitute the new 
trustees forthe old, but that his applica- 
tion was made under O. I, r. 10 alone. 
Their Lordships cannot accept this view. 
The last named ruleno doubt authorizes 
the Court to order the name of a party 
improperly joined to be struck out and 
that the names of any person who ought to 
have been joined be added. But such an 
order is expressly directed to be made on 
such terms as may appear to the Court to 
be just. 


If no terms are inserted in the order 
then, in their Lordships’ view, the effect 
of withdrawing the suit against some of 
the defendants is to be ascartainet from 
O. XXII, r. 1. That order is not very 
happily worded, but its meaning is reason- 
ably clear. Under its provisions the Couft 
may give liberty to the applicant to institute 
a fresh suit after a withdrawal, but if it 
does not do so, the plaintiff is precluded 
from instituting a fresh suit in respect of 
the same subject: matter, 


The result, however, is not to release or 
discharge the debt, but merely to prevent 
the creditor from suing the principal 
debtor. 


In England an undertaking by the 
creditor not to sue the princips)] debtor or 
a binding agreement to give him time does 
not operate as a discharge of the surety 
providing it is a condition of the under- 
taking or agreement that the rights of the 
creditor to sue or receive the money from 
the Burety are reserved. See Bateson v. 
Gosling,(3) and Oriental Financial Corpn. v. 
Ovgrend Gurney (4). 


Similarly, a failure to sue the principal 
débtor until recovery is barred, by the 
statutes of limitafion does not operate as 


(3) (1871) 7 O P 9; 41 L J O P.53; 25 L T560; 20 W 
98. 
. 4) (1871) 7 Ob; 142 at p. 153; 41 D PCh, 332; 25 
L T 813, ee 
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a discharge of the surety in England. See 
Carter w White (5). 

The same view prevails in most of the 
High Courts in India. See Sankana Kalana 
v. Virupakshapa (6); Krishto Kishori 
Chowdrain v. Radha Romun Munshi (7), 
Subramania Aiyar v. Gopala Aiyar (8) 
and also Dil Muhammad v. Sain Das (9). 

It is true that the first two cases were 
decided in „reliance upon the provisions of 
s. 137 of the Indian Contract Act which 
enacts that :— 

“Mere forbearance onthe part of the creditor to 
sue the principal debtor or to enforce any other 
remedy against him, dces not in the absence of any 


provision in the guarantee to the contrary, discharge 
the surety.” 


But the two later cases base their reason: 
ing alsoonthe broader ground adopted 
by English Law, and hold 8,137 to be 
merely declaratory of the law and to be 
enacted onlyto allay any doubts as to 
whether the same principles were applic- 
able in Indie, With these decisions of the 
other High Courts in India may be 
contrasted the case of Ranjit Singh v. 
Naubat (10) which decides thatin spite 
of the provisions of 8.137, the creditor's 
rigLt against the surety is not preserved 
unlesshe sues the principal debtor within 
the period of limitation. Such a decision is 
inconsistent with the views held by the 
Ceurtsin England andthe majority of the 
Courts in India, In this conflict, their 
Lordships prefer the reasoning of the 
majority. 
In any case those decisions deal rather 
« With the question whether the debt was 
absolutely released, than with the question 
whether an agreement not to sue or to 


give time with a reservation of right 
against the surety, operated as a dis- 


charge to him. 


The present case is,-in their Lordships’ 
opinion, an example -of the latter type, 
and they entertain no’ doubt that the 
creditor's rights against the surety were 
preserved.» The appellant's act in continu- 

“ing to sue the surety though he withdrew 
his action against the principal debtors 
was in their view a clear reservation 
of his rights. Indian authority illustrating 
this proposition is to be found in Muru- 


(5) (1881) 25 Oh. D 666; 51 LJ Ob, 138; 50 LT 
870; 32 W R 692, : 

(6) 7 B 146; 7 Ind. Jur. 317. 

(7) 12 O 330. 

9 ay 308; 7 Ind. Cas, 898; 20 M L J 633;8 


T 321, 
(8) AIR 1927 Lah, 896; 100 Ind. Oas. 923, 
(10) 24 A 504; A W N 1902; 166, 


MAHANTA SINGH v. UBA yi (P.O) 


“or 
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gappa Mudaliar v. Munuswami Mudali (11) 
and in Nur Din v. Allah Ditta (12). 

But the respopdent argues that “even” 
if those cases are applicable in their 
own circumstances, or binding in Englénd, 
they are not applicable in Burma to the 
present case, because, as he maintains, 
s. 2 (j) of the Indian Contract Act alters the 
position. In his contention that section 
must be read in its widest sense with the 
result that in India and Burma any cons 
tract in respect of which an action cannot 
be brought is void, and therefore plaintiff's 
right to recover the debt from the criginal 
trustees being unenforceable, is vcid. 
It follows, he argues, that the principal 
debtors having been absolutely released, 
the surety is discharged. 

If the premises were accurate, the con- 
clusion might follow, even though some of 
the results would be startling and un- 
expected. One such result would be that 
when the period of limitation had run out, 
not only would the remedy be barred, 
but the debt would be gone and with it 
all right to fetain anything given as 
security for thedebt, and all right to set 
off a counter-liability against it. This 
possibility was indeed envisaged in 
Hajarimalv.Krishnarav (13) but the point 
was left undecided. A still more startling 
result, however,is brought about on this 
construction àf s. 2 (j) is read withs. 65 of 
the Indian Contract Act, since in sucha 
case, not only would every unenforceable 
contract become void but each party 
would be under the obligation of restoring 
making compensation for any benefit 
received, no matter how much had been 
done towards the performance by either 
party. 5 

But it is not necessary to adopt a cone 
struction leading to such surprising 
results, 

The solution is, in their Lordships’ view, 
to be found in the wording ofs. 2 (j) itself. 
Not every unenforceable contract is dee 
Clared void, but only those unenforceable 
by law, and those words mean not unen- 
forceable by reason of some procedural 
regulation, but unenforceable by the sub- 
stantive law. For example, a contract which 
was from its inception illegal, such as a 
contract with an alien enemy, would be 
avoided by s. 2 (g), and one which became 


(11) 38 M LJ 131; 54Ind, Oas. 758; (1920) M WN 


. 178; 11 L W 248; A I R 1920 Mad. 216. ° 


(12) 13 L 817; 138 Ind. Oas. 305; Iad. Rul. (1932y 
Lah. 459; A I R 1932 Lah, 419; 33 PL R668. 
(13) 5 B 647, : 
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illegal inthe course of its performance, 
such asa contract with one who had been 
an alien friend but later became an alien 
eenemy, would be avoided by s. 2 (4). 
A mere failure to sue ewithin the time 
spgcified bythe statute of limitations or 
au inability tosue by reason of the pro- 
visions of one of the Orders under the 
Oivil Procedure (ode would not cause a 
contract to become void. 

Finally, as their Jaordships think, ss. 134 
and 139 are merely declaratory of what the 
daw of England was and is. i 

Section 139 only applies where the 
éventual remedy -of the surety against the 
principal debtor is impaired, and for the 
reasons they have given, their Lordships 
find nothing in the present case which 
impairs the respondent's remedy againsi 
the original trustees. 

Under s. 134 the surety is discharged if, 
and only if, a contract has been entered 
into by which the debtor is released or 
if there has been any act or omission on 
the part of the creditor, the legal conse- 
, quence of which has been to discharge the 
principal debtor. 

Tf, as in the present case, the cnly result 
of striking out the original trustees from 
the action is to preclude the bringing 
by the appellant ofa fresh suitin respect 
of the subject-matter against them, and is 
not to release or discharge the principal 
debt, then the debt remains a debt 
though the creditor by reagmyn of a rule 
of procedure cannot himself bring an 
action upon it. Ia such circumstances 
there is nothing in the section to discharge 
the liability of the surety. 

for these reasons their Lordships hold 
that the respondent has not been relieved 
‘ef his liability under the guarantee and 
will humbly advise His Majes'y thatthe 
appeal be allowed, the decree of the High 
Court on its Appellate Side set aside, 
and the decree of the trial Judge 
restored. 

The respondent must pay the appellant's 
costs of tue appeal before the Appellate 
Court and before their Lordships’ Board. 
Appeal allowed, 
Appellant :—~Messrs. 


8. 
Solicitors for the 
Hy. S. L. Polak & Co. 
Solicitors for the Respondent :—Messrs. 
| Gard Lyell & Co. 
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NAGPUR KIGH COURT 
Second Appeal No. 403 of 1935 - 
April 7, 1938 

GRILLE, J.  —* 
after the decision of the Division Bench 
consisting of 
Stonz, C. J. AND Boss, J. 
MAHADEO—Dnegenpant — APPELLANT 
TETSUS 
JANARDAN AND ANOTAER-— P LAINTIPFS-— 
RESPONDENTS 

C. P. Land Revenue Act (II of 1917), s. 192— 
Suit for village profits—Lambardar or mukaddam, 
if can claim remuneration for services for period 
preceding its fixation under 8. 192. 

In a suit for village profita, a lambardar or 
mukaddam is entitled to claim, whether as a plaint- 
iff or as a defendant, rəmuneration for his services 
for such years prior tothe year in which his re- 
muneration has been fixed by the Deputy Oommis- 
sioner under the provisions of s. 192 of the Land 
Revenue Act ns are within the period of limitation. 
Shankar Rao Sadasheo v. Madho Narayanrao (2), ap- 
proved, ‘ 

[Case-law discussed.} 

5. A from the appellate decree of the 
Court of the First Additional District Judge, 
Nagpur, dated April 23, 1935, in Civil 
Appeal No. 9 B of 1935, modifying the decree 
of the Court of the Subordinate Judge, 
Second Class, Sammer, dated December 18, 
1934. 

Order of reference 


Grille, J. — (December 20, 1937). — This 
second appeal by the defendant arises out 
of a svit for the share of village prefits 
filed by the plaintiffs, two brothers, who 
are 8 annas share-holders, against the 
lambardar, the remaining 8 annas share- 
holder. The lambardar presented a state. 
ment of accounts, and several items were, 
disputed. There was an appeal and a cross- 
objection in the lower Appellate C wrt and 
there is an appeal and cross-objection here. 
The appeal and the cross-objection cover 
all the items in dispute, but in the cross- 
objection, the only point that was pressed, 
and that half-heartedly, is the contention 
that the lambardar was not entitled to 
deduct Rs. 18 per annum on account of rent 
unrecovered on a share of sir land which 
had since become occupancy “land of ex; 
proprietary tenant, This was but faintly 
pressed. The only point actually taken in 
the appeal was that the concurrent finding 
ef both Courts below that the lambardar 
was not entitled to charge for lambardar 
eand mukaddam dues is incorrect. 

The remunemations of the slambardar 
and the mukaddam in this village were 
fixed by the Deputy Commissioner in the 
The sui; was for profits of 

e 
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years previous to this; and, following the 
Divisional Bench decision of the Judicial 
Commigsioner’s Court in Anandrao v. 
Daylat (1), both the lower Courts have come 
to the conclusion that the defendant is not 
entitled to charge these sums, which have 
been determined by the Deputy Commis- 
sioner, in respect of the years previous to 
the year in which they were fixed. In 
second appeal Mr. Mand'ekar has drawn 
my attention to a recent decision of 
Niyogi, J.°in Shankar Rao Sadasheo v. 
Macho Narayanrao (2) in which it is laid 
down that a mukaddam is entitled to recover 
his remuneration for a period prior to 
the order of the Deputy Commissioner 
fixing his remuneration under s. 192 
of the Land Revenue Act. It is true 
that this case deals with the remunera- 
tion of a mukaddam, and Anandrao 
v. Daulat (1) has been followed in Kesho v. 
Raoji (3) and also by Kinkhede, A. J.C. 
in Harpreasod v. Chhadami (4), where tke 
learned Additional Judicial Commissioner 
held that, as a lambardar is precluded from 
recovering by a suit his remuneration for 
services in that post unless fixed by a 
Revenue Officer so he is similerly precluded 
from retaining to himself a portion of the 
village income for that purnose by way 
of defence in a suit fcr village profits, 
deals with the remuneration of a lambardar; 
lwt the law is the sume for boh. The 
point is one of considerable importance and 
one which will frequently arise. The 
decision of the Bench of Judicial Commis- 
sioner’s Court which has been followed is 
now doubted in the recent decision which 
has not so far been published in the 
authorised reports, and I consider it desir- 
able that the question should be determined 
by a Divisional Bench of this Court. I 
therefore forward the case to my Lord the 
Ohief Justice with a view to forming a 
Bench to decide the following question : 

“Ina suit for village profits, is a lambardar or 
mukaddam entitled to claim, either as a plaintiff or 
a defendant, remuneration for his services for years 
prior to the year in which his remuneration has been 
fixed by the Deputy Commissioner under the pro- 
visions s. 192 of the Land Revenue Act?” 

Mr. V. V. Kelkar with Mr. B. R. Mahdle- 
kar, for the Appellant. 

Mr. M. D. Khandekar, 
dents. 


a 22N LR 37; 92 Ind. Cas, 909; A IR 1926 Nig. 
ga A I R 1937 Nag. 411; 173 Ind. Oas, 7,10 R N 


for the Respgn- 


(3) 27 NLR 262; 134 Ind. Oas. 264; AIR 1931. 


Neg. 120; Ind. Rul. (1931) Nag. 136, 
(4) ATR 4928 Nag. 68; 105 Ind. Oes, 567. 
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Opinion 

Stone, ©. J. and Bose, J.—{March 8, 
193+).—In this reference the following 
question ig raiseq at p. 23-0 of the paper- 
book : : 

“In a suit for village profits, is a lambardar or 
mukaddam entitled to claim, either as a plaintiff ora 
defendant, remuneration for his services for years 
prior to the year in which his remuneration has been 


fixed by the Deputy Commissioner under the pro- 


visions of s. 192 of the Land Revenue Act ?” 
The facts are that a suit has been brought 49 
for village profits and by way of defence» 
the lambardar claims to be allowed his 
remuneration for his services, The re-.~ 
muneration for those services has been 
fixed by the Revenue’ Officer but was so 
fixed after the date of the written statement. 
The claim for village profits does not exceed 
a period of three years before the date. 
of the written statement. The learned ~ 
referring Judge felt some difficulty owing 
to the various cases that were considered 
or decided in regard to this matter, but, 
in our opinion, there is no case which is 
in conflict with the latest decision reported 
in Shankar Rao Sadasheo v. Madho 
Narayanrao (2). The position ,will be 
clarified by stating what the decisions are. ~ 
The first case in point is Shankargir Guru 
Motigir v. Chinnuji (5). In that case 
Hallifaz, A. J. O. held that if s. 192 
of ths Central Provinces Land Revenue 
Act does not entitle a lambardar to get - 
5 per cent. ofthe revenue payable as costs 
of collection in the absence of any order 
by the Deputy Commissioner, he is entitled 
to get it on general principles of equity or 
under s. 70 of the Contract Act. In Janrao 
v. Baliram (6), Kinkhede, A. J. O. decided 
that although s. 192 (1) of the Central 
Provinces Land Revenus Act conferred ~ 
exclusive jurisdiction on a Revenue- Officer 
to fix the remuneration payable to a lambar- 
dar, it did not make such a fixing a condi- 
tion precedent to his maintaining a suit 
for its recovery in a Oivil Court. Accord- 
ingly, a lambardar who before the com- 
mencement of the Act had ‘acted as 
lambardar and was receiving the lambar- ~ 
dari dues, has a right to continue to 
receive those dues which right is expressly 
prescribed by s. 229 of the Act of 1917, 
and accordingly he can recover those dues. 
In other words, s. 192 applies to cases of 
lambardars who had no rights (usually 
because they were not then appointed) 
to receive dues at the time of the passing “ 


(5) ATR 1993 Nag, 161; 71 Ind, Cas, 240. | 
(6) 20 N. LR 142; 83 Ind. Cas. 172; A I R1925 Nag, 
le i e* 


7 . 
m" 


e 


2 
4 


» of arrears of remuneration. 


1939 : 


of the Act of 1917. Kinkhede, A. J.C. also 
held that the Civil Gourt could entertain 
aclaim by a lambardar for the recovery 
His judgment 
was based on the assimption set out at 
pe 144 that the lambardar claiming bis dues 
on the old scale continues his duties as 
before: “if he must continue doing his 
duties as before his remuneration must 
also continue as before.” What the learned 
. Additional Judicial Commissioner overe 
looked was that in the case before him the 


* plaintiff who claimed the lambardari dues 


on the old scale was not performing the 
same duties as ‘before. He was the sadar 
lambardar at that time and there was no. 
such office under the old Act when his 
remuneration was fixed. Also under the 
old Act there was only one lambardar for 
each mahal and so hig remuneration was 
fixed on the assumption that he would 
perform the lambardari duties for the 
entire village. When the new Act came 
into force other lambardars were also 
appointed (the very fact that the plaintiff 


» was the sadar lambardar shows that) and 


therefore the plaintiff's duties were to that 
extent curtailed and so he could hardly 
claim the right to be remunerated at a 
e rate fixed on the assumption that he would > 
do the whole work himself. Moreover, this 
in itself indicates that the old office was 
abolished and a new set of appointments 
made, not of one lambardar as before but 
of several with a division of labour between 
them. In these circumstances a fresh 
order fixing a new scale of remuneration 
“would clearly be called for. This was 
pointed out in Anandrao v. Daulat. (1) by 
a Bench of the Judicial Commissioner's 
Court and the previous decision was over- 
“*ruled to that extent. They held there in 
the case of a sadar lambardar that he 
cannot maintain his claim for remunera- 
tion until it has been fixed by the Revenue 
Authorities. It was pointed out that under 
the old Act there was no such office as 
sadardambardar. The view was expressed 
that it could not be assumed that the sadar 
tambardar was entitled to the whole of the 
lambardar’s remuneration. It may be 
observed that a sadar lambardar is only 
found where there is more than one lambar- 
dar. If the sadar lambardar is not entitled 
to the whole of the lambardar’s remunera- , 
tion, it is clearly necessary to determine © 
what share he is entitled to and the only 
way to go tbat is the mode prescribed by 
8. 192. ¢ That being the view taken, it was 
not “necessary for the Bench to, consider 
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the effect of s. 7228 on existing Hich: It 
may be, however, desirable to state that, 
in our opinion, as at present advised, “5. 229 
would have an ‘important bearing df the 
lambardar in question had been lambardar 
immediately before the coming ‘into effect 
of the Act of 1917 and continued to be the 
sole lambardar. | Here, however, there is 
nothing to show | that this lambadar held 
his lambardarshiy under the old Act. 

Anandrao v. Daulat D, concludes as 
follows ; 


“The plaintif (thè sadar lambardar); therefore, 
cannot maintain his claim for remuneration until he 
gets it fixed by the Revenues Authorities,” 


That leaves it at large whether or not he 
could maintain retrospectively a claim for 
remuneration when he had got it fixed by 
the Revenue Authorities. In Harprasad v. 
Chhadami (4), the last mentioned case was 
followed and Kinkhede, A.J. O. stated aa 
follows: 

“I think the matter must be considered as concluded 
by the decision of'the Bench of this Court in 
Anandrao v. Daulat (1) which lays down that in all 
appointments of lambardars the remuneration of that 
post, unless fixed by a Revenue Officer, is not recover- 
able by suit,” | 

In our opinion Anandrao v. Daulat (1) 
does not lay down a proposition in so broad 
aform. A difference might arise according 
as the appointment of the lambardar in 
question was before or after the Act of 
1917 came into operation. In Shankar, Rao 
Sadasheo v. Madho Narayanrao” (2) 
Niyogi, J. held that where a mukaddam of 
a village, who is nota lambardar, gets his 
remuneration fixed under s. 192 of the 
Central Provinces Land Revenue Act, then 
subject to the Limitation Act, he’ may 
recover arrears and he is not restricted to 
recovering his remuneration from the date 
of the fixation. 


It may be desirable to point out that 
before the Act of 1917 was passed, a 
variety of persons, including the lambardars 
were entitled toremuneration. The lambar- 
dar's remuneration was fixed at a percent: 
age, that is to say, per cent. That Act was 
repealed by tte Act of 1917, 8. 229 of which 
preserves inter alia all rights acquired ; 
stich rights would include, in our opinion, a 
right to receive that percentage. But in 
ethe case of the lambardars appointed after 
° the passing of the Act of 1917 or in the case 
of sadar lambardars, an office newly created 
by the Act of 1917, their right* to claim is 
made, in our opinitn, conditional upon their 
remuneration being fixed in the mode 
prescribed by s. 192 (1) which provides that 
the remuneration of the lambardar, lambar- 
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dar-gumashta and mukgddam shall be fixed 
by the Deputy Commissioner and shall be 

recoverable -by the lambardar from the 
proprietera of the mahal or patti for which 
© issappninted. 

When, however, a lambardar has got bis 
remuneration fixed by the Deputy Commis- 
sioner, he is entitled to recover not merely 
the remuneration from that date but from 
the date when he entered upon his office 
subject to limitation. We agree with 
Niyogi. J's wiews as to this. A difficulty 
may arise if 5.197 of the Land Revenue 
Act came into operation owing to the 
Deputy Commicsioner directing a lambardar 
to recover his dues as land revenue as 
provided by that section, because in such 
a case it might well be that the period of 
limitation prescribed by s. 160 for land 
revenue suits would nct apply because, 
where s. 197 is invoked, the question of a 
suit does not arise, the machinery of the 
recovery being not through a Court. Pre- 
sumably, however, a Deputy Commissioner 
would only, in very rare circumstances, give 


_ such permission to resort to such exceptional 


machinery and it would. he for the Deputy 
Commissioner to give his authority in a 
reasonable mode so as not to allow either 
(a) a double claim to be made or (b) the 
recovery of arrears for the period beyond 
that of limitation. 

Were it held that arrears could not be 
recovered, it would have the unjust result 
that a lambardar appointed immediately 
after the passing of the Act of 1917 or asadar 
lambardar could not recover ansthing for 
his service unless and until his remunera- 
tion was fixed by the Deputy Commissioner. 
It would always take some months to 


< obtain the Deputy Commissioner's directions 


and we can see no reason why such lambar- 
dars, who are presumbly doing their 
work during those months, are to be left 
without remuneration for that period. This, 
it seems to us, is a consideration that mainly 
affected the judgment of Niyogi, J. An 
officer having been appointed is entitled 
to be paid for the work and the payment 
ds to be fixed as from the date when he 
entered upon his office. The quantum of 
the payment has to be fixed in a certain 
way. 
date of entry upon the office. In our opiniom, 
it makes no difference whether this claim 
is being made by him as a plaintiff of 
whether if is being urgéd by him as a 
defendant by way of defence in a suit for 
accounts. It is an item which he is entitled 


to take into account if he is entitled | 
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When fixed, it relates back to the ` 
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to claim forit. In our opinion, therefore, 
the answer to the question is as follows : 

Tn a suit for village profits, a lambardar ' 
or mukaddam is entitled to claim, whether, 
as a plaint ff or asa defendant, remunera- 
tion for his services for such years prior 
to the year in which his remuneration has 
been fixed by the Deputy Commissioner 
under the provisions of s. 192 of the Land 
Revenue Act as are within the period of 
limitation. 

Judgment, 


Grille, J.—(April-’, 1938).—The reference 
made by me to the Divisional Bench of this 
Court has been returned.’ I have already 
stated in my order dated December 20, 1937, 
that the cross-objection was but faintly 
pressed, and it must fail. The appeal, as 
the answer to the question referred is in the 
affirmative, must succeed. The decree 
originally was for Rs. 105-1-6. This was 
corrected, an arithmetical mistake having 
been fonnd in the Appellate Court, to 
Rs. 117-11-6. It is agreed by the Counsel 
that the dues in respect of which the 
appellant has succeeded amount to Rs. 43-5-0,' 
and interest on this amount for the period 
in questi n has been agreed to at ks. &. 
The result is that the decree of the Courts 
below is modified by deducting the sunt 
of Rs. 51:5-0, and the plaintif's claim 
accordingly succeeds to the extent of 
Rs. 66-66. There remains the question of 
costs. Those,jn the trial Oourt will be in 
proportion to success and failure. In the 
lower Appellate Court the appeal was by 
the plaintiff, and that failed. Costs on this 
remain as ordered. The cross-objection 
which was by the defendant, the present 
successful appellant, also failed. The costs 
of this cross-objection in the lower Appellate 
Court which has now been successful must 
be paid by the plaintiff-respondents in this 
Court, who must also bear the ccsts of this 

eal, 
gja d Decree modified. 


CALCUTTA HIGH COURT 
Appeal No. 171 of 1935 
January 19, 1938 
COSTELLO AND Biswas, JJ. 
KRISTO GOPAL NATH—APPELLANT 
: versus 
BAIDYA: NATH KHAN AND oTsERs-— 
RESPONDENTS 
Will — Proof of — Large oe coms por of 
i ing execution of wtll— 
ny ane uableg it improbable that will could 
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have been executed—Correct line of approach in such. 


cases pointed out—Motive of testator in making will, 
when there is evidence that will was executed accord- 
ing to law, consideration of—Non-registration of will, 
if makes execution improbable—Evidence of execution 
—All attesting witnesses examined — Non-examina- 
tion of writer, whether makes their evidence unworthy 
og credit, 

When a Court is daaling with testamentary cases, 
where there is alarge and consistent body of testi- 
mony, evidencing the signing and attestaticn of the 
will bub where itis arguedthat there are circum- 
stances which raise a suspicion and make it “im- 
probable” that the will conld have been executed, 
the correct line of approach is to see that the 
improbability in order to prevail against such evi- 
dence must be clear and cogent. It must approach 
very nearly to, if it does not altogether constitute, 
an impossibility. .Chotey Narain Singh v. Ratan 
Koer (|), relied on. fp. 12, col. 2.] 

There is no presumption either in fact or in law, 
as seems to be too commonly supposed, that a will, 
if propounded, must be a forgery. The patty who 
applies for probate or for letters of administration 
with a will annexed is no doubt required to prove 
the will. Such proof is usually furnished by the 
evidence of persons in whose presence the will was 
actually executed or who subscribed their names to 
the document, that is to say, of persons who saw 
the testator executing it and who put their own 
names tothe document as attesting witnesses, In 
acase where such attesting witnesses are produced and 
they give clear and cogent testimony regarding exe- 
cution, one should require very strong circumstances 
to repel the effect of such testimony. It will not 
do to talk airily about circumstances of suspicion, 
It is no doubt true that a person who takes it upon 
himself to dispute the genuineness of a will cannot 
be expected to prove a negative in many cases. At 
the same time, the difficulty in which, on his own 
seeking, he places himself, will not relieve him of 
the burden—it may be a heavy burden—of displac- 
ing the positive testimony on the other side. If he 
tests his case on suspicion, the suspicion must be 
& suspicion inherent in the transaction itself which 
is challenged and cannot be a suspicion arising out 
of a mere conflict of testimony. [abid] 

What may bean adequate motive to one man may 
not be so to another, and it could never be a safe 
or sound rule to startspeculating as to what might 
have been the motive which impelled the testator 
to make the alleged will provided there is evidence 
and the Court has every right to call for such evi- 
dence and must, in fact, call for it, that the will 
was in point of fact executed as required by law. 
Tp. 18, col. 1.] 

The mere fact that a will ie not registered: does 
not make it improbable, much less impossible, that 
the will was executed. [p. 13, col. 2.] 

Where all the attesting witnesses are examined, 
the mere non-examination of the writer by itself is 
not such a circumstance that one must hold from 
this alone that the story told by the attesting wit- 
nesses is unworthy of credit. |p. 14, col. 1.] 


A. from the original decree of the 
District Judge, Hooghly at Chinsurah, dated 
July 18, 1935. 


Messrs. Bejoy K. Bhattacharya and 
Bhagirath Chandra Das, for the Appellant. 
Dr., Basak and Messrs. Ramani Mohan 
Banerjee, Siddheswan Chakraburty, Deben- 
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dra Nath Chatterjea and Probhat K. Sen 
Gupta, for the Respondents. i 
Biswas, J.—This is an appeal on behalf 
of cne Kristo Gopal Nath who was tLe 
defendant in a proceeding fir revocation of 
a will alleged to have been executed bya 
lady of the name of Bhusanmoyee. The 
will is said to have been executed on 
January 4, 1928, and the lady died more 
than a month after, viz., on February 7, 1998. 
On April 9, 1929, Kristo Gopal, who had 
been appointed executor of the will, applied 
for probate and obtained probate in due 
course. On April 23, 1930, Bansi Lal Nath, 
the husband of Bhusanmoyee, applied for 
revocation (f the grant, alleging that he 
had not had any notice of the proceedings 
for grant of probate and that the proceed» 
“ings were consequently “defective in sub- 
stance.” Itappesrs that between tLe date 
of the death of the lady and the date of the 
application for probate, Bansi purported to 
sell one of the properties which had been 
disposed of by the will to one Blai Chand 
Nath, On August 2, 1930, Bolsi filed an 
independent application for revocation of 
the probate. The two revocaticn cases 
which were numbered 26 of 1930 and 29 of 
1930, respectively, were keard together and 
disposed of by the same judgment. The 
learned District Judge of Hooghly who 
heard these cases disbelieved Bangi’s 
statement as to his not having been served 
with notice of the probate proceedingg He 
definitely found upon the evidence that 
such notice had been served and in that 
view, rejected Bansi’s application for ree 
vocation. As regards Bolai's petition, he 
held that as Bolai claimed to be a purchaser 
from the heir-at-law of the testatrix, he was 
a person interested in the estate of the 
deceased, and consequently entitled to 
citation, and that as no citation had been 
issued on him, he was entitled to have the 
will proved again in solenn form in his 
presence. He accordingly allowed the 
application. Against this order, there was 
an appeal preferred to this Court, being 
appeal from original decree No. 70 of 1931. 
The judgment of this Cour? will be foynd 
at pp. 8 to 11 cf the paper-book in the 
present appeal. The learned Judges over- 
ruled the decision. of the learned District 
Jidge. They were of opinion that Bolai 
was nota person entitled to citation and 
that the proceedings fcr the grant of 
probate could not, therefore, ke regarded as 
defective in substance, merely because he 
had not been cited. The reason for sc hold- 
ing was that it had not been shown that 
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the applicant for prqbate, Kristo Gopal, 
knew’ at the date of the application that 
Bolai had purchased the property. Their 
Lordships, however, went on to say that 
theresstill remained another objection put 
forward on behalf of Bolai Chand which 
had not been dealt with by the learned 
District Judge, namely that the will was 
not a genuine document. In that view, 
their Lordships, while setting aside the 
judgment of the learned District Judge, 
remanded the case to him for a finding on 
the question as to the genuineress of the 
will. Pursuant to this order, the matter has 
been investigated by another learned 
District Judge, and the present appeal is 
directed against his finding on such re- 
mand, f 

A few relevant facts may be first set out. 
One Peary Mohan Nath died on April 3, 
1906, leaving two sons Sasi and Bansi. 
Sasi had two wives, Basanta Kumari and 
Tincori. By the first wife he had five sons, 
viz. Satis, Bejoy, Suren, Naren and Kristo; 
and by the seccnd wife, he had one son of 
the name of Nanda. Bansi who was married 
to Bhusanmoyee, the testatrix in the present 
case, had no issue, male or female. Peary 
died leaving a will, by which he purported 
to bequeath amcng otber properties half 
‘share of premises No. 2, Rajendra Nath 
Mullick Street, to Bansi, and the cther half 
to the five sons of Sasi. Bhusanmoyee, as 
already stated, was the wife of Bansi, and 
she had inherited certain properties from 
her father as her stridhan. Now, one of 
these properties which Bhusanmoyee pur- 
ported to dispose of by her will. being the 
«will now in dispute, was also No. 2, Ra- 
jendra Nath Mullick Street, Calcutta In 
the petition for revocation which was filed 
by Bolai, the case which he made was 
that this property was part of the estate of 
this lady, and that upon her death it was 
inkerited by her husband Bansi as her 
heir-at-law, and'that in that right Bansi 
sold it to him. As we shall see, that csse 
was afterwards changed, and it was alleged 
that the property really belonged to Peary 
at first from whom a half share devolved 
on Bansi under Peary’s will. The impos- 
tance of this question in the present case 
lies in this that on it will depend whether 
or not Bolai would have the right to maintain ° 
his application for revccation. The learned 


Judge has gorrectly pointed out that it is ° 


only if Bolai claimed as purchaser from 
Bhusanmoyee's legal heir that he would 
have locus standi in these proceedings. 
On the other band, if his case is; that the 
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property never belonged to Bhusanmoyee, 
but had been obtained by Bansi from his 
father Peary, it would be a claim .cutside 
the will, which would at once put, these 
applicant out of *Oourt. We, must conse- 
quently hold that for the purposes of this 
appeal Bolai must accept the position that 
the property belonged to Bhusanmoyee 
from whom ker husbend would inherit as 
bo sole surviving heir, if there was no 
will. 


we may say at once that the judgment of* 
the learned District Judge seems to us to, 
betray a lack of appreciation of the correct 
method of approach applicable in proceed- 
ings of this kind. The application is one 
for revocation of the grant of probate. The 
applicant consequently takes upon himself 
the burden of displacing the evidence which 
there is regarding the execution and attes- 
tation of the will. The will in this case, 
Ex. A, was not signed by the testatrix 
berself, but she put her mark upon it and 
also her thumb impression, and her name 
was written out or signed for her by the » 
pen of her husband Bansi. It was attested 
by three witnesses, viz. Pulin, Rajahi and 


Dhirendra Nath Ray, the last named being - 


a homeopathie medical practitioner. Thee 
willis said to have been written by one 
Debendra Nath Ghose, On behalf of the 
defendant, the present appellant before | 
us, all the three attesting witnesses were 
examined, and*%here is nothing in the evi- 
dence which they have given to show or 
suggest that they were not witnesses of 
truth. In any case, there can be no quese 
tion that their evidence ‘constitutes direct 
positive testimony as to execution and 
attestation. That evidence is in circum: , 
stantial detail, and reading that evidence* 
by itself, one cannot but be struck with its 
céogency or concurrent character. If any of 
these witnesses is believed, there is obvi- 
ously an end of the case of the applicant 
for revocation. The learned District Judge, 
however, instead of applying his mind to a 
dispassionate consideration of this evidence, 
staris off making all kinds of speculations 
as to what he calls “circumstances of 
suspicion” and in view of the opinions 
which he has led himeelf to form regarding 
such circumstances, proceeds to throw aside 
the whole of this positive evidence as if it 
did not exist at all. This, we do not think, 
was the right way of dealing with:the case. 
Incidentally, the learned Judgé makes 
one or two observations regarding the wit- 
nesses for the purpose of discrediting their 
. ‘ e’ 
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testimony, which we might notice at once. 
Taking firat the medical practitioner, Dhi- 
rendra Nath, all that the learned Judge 
has to say is that at the time he is alleged 
to have been called in for the purpose of 
trea‘ing the testatrix, he was only a doctor 
of four cr five years’ practice anda com- 
paratively junior man without any reputa- 
tion. ‘But, one fails to see how it follows 
from this that the doctor could not be 
telling the truth. -He claims to be the 
family physician of the testatrix and her 
husband, and there is nothing inherently 
improbable in that fact. It is admitted that 
the testatrix fn her last illness was also 
treated by a kabiraj and subsequently also 
by an allopathic practitioner Dr. Ekendra 
Ghose. She was suffering for over two 
months and ultimately this daveloped into 
paralysis of her right limbs. It is not at 
all surprising in these cirenmstances that 
her husband should try different systems of 
treatment, viz, kabiraji, homeopathy and 
allopathy. The respondent's own case is 
that kabiraji treatment did not produce 
satisfactory results, which led the husband 
to call in an allopathic doctor. If that be 
so, there is no reason to suppose that the 
husband would not baye tried a homeo- 
pathic practitioner as well. 
positive statement of this doctor that he 
actually treated the lady for several days, 
we have nothing bat a pure conjecture that 
a doctor of his standing could not bave 
been called in. The witness gives a detailed 
account of the condition of the patient. He 
says: 

“She had to behelped for sitting on the bed, she 


had to be propped up. She could not sit up ata 
stretch for half an hour,” 


This: was her condition when he left her, 
The willin question was executed about 
ten days earlier. The witness is quite Clear 
“in hig evidence that the lady's faculties 
were normal when he left her, and his 
opinion that the illness from which the 
patient was suffering was not such as would 
affeét her mental faculties remains uncon- 
tradicted. If, as Bani would have us believe, 
the allopathic doctor, Dr. Ekendra Ghose, 
came in immediately after Baranasi kabi- 
raji had left, nothing would have been easier 
than to have put Baranasi into the box. 
The period during which Baranasi treated 
the lady could have been ascertained from 
him, and it should have been possible by 
his evidence to give the lie to the story of 
Krisjo Gopal that the will was executed 
while Dr. Dhirendræ Nath was attending. 
Nọ attempt seems, however, ta have been 
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made on behalf of the applicant to examine 
Baranasi as a witness. Itis admitted that 
Baranasi is still living. Some questions 
were put to this medical witness in cross- 
examination regarding his signature. The 
witness signed his name and thereafter 
affixed three lettars “H. M. B.” to denote 
his professional diploma. A suggestion was 
made in cross-exnmination that these three 
letters were in different ink from the signa- 
ture itself. This was accepted by the doctor, 
and he gave the explanatPon that he had 
omitted to put these initials at first. He 
had first signed his name with his fountain 
pen, and later put these initials using the 
pen which had been used by the other 
attesting witnesses. It is not the petitioner's 
case that the signature of this witness had 
been forged. One does not see, therefore, the 
point in this cross-examination, but in- 
directly, the answer which the witness 
gives is sufficient to repel the suggestion 
that the witnesses was a party to a well- 
planned scheme of fraud for getting up a 
false will. If, asa matter of a fast, any such 
scheme was on foot, one should hardly ex- 
pect that the doctor would not remember 
to put his initials at the very outset, when 
he put his signature to the document. The 
evidence which he has given,in our opinion, 
shows that he was telling the truth and 
recounting the actual circumstances as they 
had taken place and as they came hack to 
his mind when he was questioned about the 
matter. 

Torning to the other witnesses, Rajani 
and Pulin, the comment which the learned 
Judge makes is that they were not likely 
persons to have been invited by the his- 
band of the testatrix for the purpose of 
attesting tbe will, as it was not shown that 
they were particularly intimate with the 
family at the time. It is impossible to 
treat this argument seriously. Bansi, the 
husband of the testatrix, admits that Pulin 
used to call Bhusanmoyee ‘Khuriuwa'or 
aunt. That certainly is an indication of 
sufficient familiarity. It is also admitted 
that Pulin as also Rajani wére often coming 
to the house: of the testatrix. There is, 

* therefore, no improbability in the fact of 
their being called in as attesting witnesses. 
here is one curious remark which the 
learned Judge makes about these three 
witnesses and it is this that they were 
repeating the same story ia a “parrot like 
manner.” How the fact that they were 
recounting the facts regarding the execu. 
tion of the will in. the same way invites a 
criticizm of this kind, ib is difficult tu 
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appreciate. If there were discrepancies in 
their evidence, possibly * such discrepancies 
might have been equally used by the 
learned District Judge for discrediting 
their testimony. We have read the evi- 
dence “ot thésa witnesses and we do not 
think that there is such a mechanical 
similarity in their deposition as to justify 
the comment made by {the learned District 
Judge. 

The learned Judge then goes on to say: 
“It is remarkable that they adopted an 
extra dose of taution with a view to uphold 
‘the genuineness of the document.” The 
“extra dose of caution” is supposed to con- 
sist, in their statements, that the will was 
read over more than once. Now, if this 
was such a circumstance of suspicion as 
would appear on the face of it to tell against 
the genuineness of the will, nothing would 
have been easier for any person or persons 
interested in putting up a fcrged will than 
to have avoided making such a story. If, 
on the other hand, the will was, as a matter 
of fact read over more than once and this 
by itself js something not so unnatural that 
one, must refuse to believe it—one would 
expect all the witnesses to depose to that 
fact, even at the risk of being characteriz- 
ed as “parrot-like.” Is is diffienlt to avoid 
the conclusion tbat the Jearned Judge for 
some reason or other must have formed 
the idea that the will was not a genuine 
document, and that having formed such an 
idea, he locked at the evidence of each of 
the witnesses wiih a suspicious eye. On 
no otber hypothesis is it possible to explain 
the criticjzm which he has led himself to 
make. Let us now look at the circum- 
stances on which the learned Judge relies 
for the purpese of holding that the will 
could rot ‘possibly have been a genuine 
will. Before dealing with ibis point, it 
will perhaps be useful to recall the observa- 
tions of Lord Watsonin the case in Chotey 
. Narain Singh v. Ratan Koer (1) at p. 23.* 
The argument which was addressed to 
their Lordships in that case was upon what 
is described as the “theory of improbabili- 
ty.” In that tase there was a large and 
consistent body of testimony, as here 
evidencing tbe signing and attestation of 
the will. But it was argued that there were 
circumstances which tendered to raise a 
suspicion and made it “improbable” that 
the will could have been executed. On this 
point, the observations which their Lord- 


(1) 221A 12; 22 0 519; 6 Sar. 564 (P O). 
“*Page of 22 LA—[Ed.] 
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ships made were these: 

“The theory of imporobability remains to be 
considered: and the first observation which their 
Lordships have to make is that in order to prevail 
against such evidence as hag been adduced by,the 
respondent in this case, an improbability must be 
clear and cogent. It must approach ‘very nearly to, 
if it does not altogether constitute, an impossibility.” 


It ig very much to be wished that these 
observations should be constantly kept in 
mind by Courts called upon to deal with 
testamentary cases. If onemay say so with 
respect, they lay down tbe correct line of 
approach ito such cases. There is no pre- 
sumption either in fact or in law, as seems 


to be too commonly supposed, that a will, - 


if propounded, must be 4 forgerv. The 
party who applies for probate or for Letters 
of Administration with a will annexed is no 
doubt required to prove the will. Such 
proof is usually furnished by the evidence 
of persons in whose presence the will was 
actually executed or who subscribed their 
names to the document, that is to say, of 
persons who saw the testator executing it 
and who put their own names to the docu- 
ment as attesting witnesses. In a case 
where such attesting witnesses are produc- 
ed and they give clear and cogent testimony 
regarding execution, one should require 
very strong circumstances to repel the 
effect of such testimony. It will not do to 
talk airily about circumstances of suspicion. 
It is no doubt true that a person who 
takes it upon himself to dispute 
the genuineness of a will cannot 
be expected {ò prove a negative in 
many cases, At thesame time, the difficulty 
in which, on his own seeking, he places 
himself, will not relieve him of the burden 
—it may bea heavy burden—of displacing 
the positive testimony on the otherside. If 


he rests his case on auspicion, the suspicion | 


must be a suspicion inherent in the 
transaction itself which is challenged and 
cannot be a suspicion arising out of a 
mere conflict of testimony. 


We are constrained to say that in deal- 
ing with the present case, the legrned 
Judge has altogether failed to apply these 
principles which are as much principles of 
law as of sound common sense, The first 
circumstance to which he refers is that 
there was. no occasion or adequate motive 
efor making this will. If, as a matter of fact, 
there is evidence in a case that a will was 
actually made, one fails to see how it is 
relevant to inquire whether there was any 
occasion or motive for making the will. If 
such a test were to be applied ineevery 
cafe, no will could ‘probably be proved at 

i . a’ 
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all. What may be an adequate motive to 
one man may not be so to another and it 
coyld never be a safe or sound rule to start 
speculating, as to what might have been the 
motive which impelled the testator to 
make the alleged will provided there is 
evidence and the Court has every right to 
call for such evidence and must,in fact, 
call for it, that the will was in point of fact 
executed as required by law. The reason 
why the learned Judge in this case thinks 
that there was no occasion or motive to 


. make this will is that the husband of the 


testutrix was an old man who had onlya 
few more years to live, and that even if 
there was no will, the property was ulti- 
mately sure to devolve on the death of her 
husband on the two young men to whom 
she was making a bequest by this will. 
With all respect to the learned Judge one 
fails to appreciate an argument of this 
kind. 

It is then suggested that the husband 
was anxious to secure the property from 
the hands of creditors and was putting up 
a forged will for that purpose. This again 
is an’ argument which cannot be followed. 
In the first place, by merely creating a will 
it was not possible to create atitle to the 
property which the will purported to dis- 
pose of. Secondly, this assumes that the 
husband was a party to this document. On 
this supposition it was in fact the busband 
who weuld be taking the main part in 
bringing about the will by which the credi- 
tors were to be deprived of the propelty. 
This is, however, directly contrary to the 
case which the petitioner for revocation 
made. His case was that the husband knew 
nothing about the will tilllong after the 
probate proceedings had started. The way 
the learned Judge has proceeded to deal 
with this case illustrates the danger of dis- 
regarding the high road of common sense 
and deviating into the devious by-paths 
of speculation. The theories, he stated, are 
mutually* destructive cf each other. They 
are not consistent at all, and it is hardly 
any use saying, as Dr. Basak tried to say, 
that the answers which were suggested on 
behalf of the executor Kristo Gopal to such 
theories were inccusistent in their turn. 
That was bound to beso. The fault did not 
certainly lie with Mr. Bhattacharya’s client 
who was called upon to meet hypotheticat 
cases for which no foundation had been 
laid in the evidence. Another circumstance 
on which the learned Judge relies is want 
of ‘registration. That, again, is not such a 
cixeumetance as must tpso facto tell against 


KBisTo Gopal NATE v. BAibya Nata KHAN (CALL) : 


18 


the genvineness of the will. The mere fact 
that a willis not registered does not make 
it improbable, much less impossible, that 
the will was executed, and yet as their 
Lordships of the Judicial Committee point 
out, an improbability must approach very 
nearly to an impossibility, in order that it 
may be sufficient to outweigh the positive 
evidence of execution on the other side. 

The explanation which is given as to 
why the willis not registered, seems to be 
quite reasonable. If, as we bold, it was the 
fact that the husband was concerned in the 
preparation of the will and had signed the 
name of his wife or. her behalf and with her 
assent, the husband might well have sug- 
gested that there was no occasion or neces- 
sity to register it seeing that there would 
be no other party likely to come forward 
to challenge the will. The learned Judge 
refers again to the conduct of Bansi as 
raising “improbabilities”, as be put it in 
the way. Bansi’s conduct is no doubt difi- 
cult to explain in certain matters: for 
example, the attitude which he has taken 
up in these preceedings. At one stage he 
suggests that he wanted to save the property 
from his creditors. That is on the basis that 
the property came to him from his father, 
At another stage be comes forward to 
oppose the grant of probate, which is rather 
inconsistent with his attempt to save the 
property by setting up this will. Then 
again, it is his own evidence that he had 
sold nalf share in the property, viz. No. 2, 
Rajendra Nath Mullick Street, to Bolai for 
Rs. 13,000. Did he or did he not want to 
stand by this transaction? At one stage-it 
appeared that Bansi and Bolai were allies, 
both having applied for revocation of pro: 
bate; at another stage, it would seem that 
Bansi was out to deprive Bolai of this pro- 
perty as well. Ons really fails to see how 
Bansi would stand {o gain by getting rid of 
the will. Jn that case the property wouid 
remain with Bolai, assuming of course that 
Bansi derived title trom his father. On the 
other hand, if by setting up this will, the 
property was sought to be taken away from 
eBolai, Bansi would be faced with the pros- 
pect of having to refund the purchase 
meney he had pocketed. We have referred 
to all this for the’ purpose of illustrating 
the danger one is apt to fall into, if one is 
to embark on speculations ag against posi- 
tive evidence? 

The learned Judge then goes on to refer 
to the delay in the filing of the application 
for probate, Thers was no doubt some 
delay. The will was executed on J anuary 
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4, 1928, and the téstatrix ied on February 
.7. The application for probate was not 
made till April 9, 1929. The propounder 
of the will gave an explanation of this 
delay in his evidence, and we see no 
Treason why this explanation should not be 
accepted. We do not think, it is necessary, 
to refer to the various other circumstances 
to which the learned Judge refers, except 
to the fact that Debendra Ghose was not 
examined. But, from certain letters which 
have been exhibited, viz., 7 and 7 (1), letters 
written by Kristo Gopal and Debendra 
Ghose which were produced by the respon- 
dents, it is clear that Debendra is now 
siding with the respondents who would not 
otherwise have got hold of these letters. 
Jt is not at all surprising therefore that 
Debendra could not be produced by Mr, 
Bhattacharya’s client. But having regard 
to the fact thatall the attesting witnesses 
were examined, we do not see that the 
mere non-examination of the writer by 
itself is such a circumstance that one must 
hold from this alone that the story told by 
the attesting witnesses is unworthy of 
credit. 


Lastly, the learned Judge seems to think 
that tbe terms of the will are such as to 
make the will an “inofficious” document. 
Why he sars so itis difficult to understand. 
Admittedly the two persons to whom the 
properties were given were objects of the 
testatrix’s love and affection, and it is also 
mentioned in the will itself that the testa- 
trix had other properties regarding which 
she was not making any provision and 
which would accordiogly pass to her hus» 
band. It cannot be said therefore that while 
benefiting her husband’s nephews, she had 
omitted to make any provision for her huse 
band. By the will, the husband was also 
given a right of residence in the dwelling 
house in the town of Calcutta, We cannot 
therefore agree with the learned Judge 
ce at the composition and circumstances of 
the family and the relationship existing between 
the different members thereof,” 
as he puts it, the terms of the will were 
not natural or reasonable. On the other” 
hand, it might have been amatter of ccm- 

' ment on the evidence adduced by the appfi- 
- cant for revocation himself, if the lady had 
‘not made any provision for her husband’s 
nephew whore she and her husband both 
loved so dearly. Giving the matter our 
very best consideration, we are of opinion 
that the judgment of the learned Judge 
cannot be supported and ought to be set 
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aside. We hold that thé will.was duly exe- 
cuted and attested, and no sufficient cause 


“has been made cut for revoking the grant 


of probate already made. Tke appeal is 
accordingly allowed with costs in both, 
Courts. We assess the hearing fee in this 
Oourt at five gold mohurs. 

Costelio, J.—TI agree. 


D. Appeal allowe d. 
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Execution — Order in execution, that “ record 
be consigned to record room and attachment be 
maintained "—Effect is that application is dis- 
missed and attachment vacated—Limitation Act (IX 
of 1908), Sch. I, Arts. 181, 182—Decree for posses- 
sion—Appeal—Ezecution stayed pending appeal on 
furnishing security for mesne profits—Appea] dis- 
missed—Execution against surety — Limitatton— 
Article applicable. - mE 
Where in execution of a decree, Court orders that 
“record be consigned tothe record room and the 
attachment be maintained,” the order means that the 
execution application is dismissed and that the 
attachment has terminated. Such application cannot 
be revived. Fateh Din-Allah Ditta v. Qutab Din 
(6; and Daim Shah v. Vir . Bhan (T), relied on. {p., 

16, col. 2. | . 

Although a decree isnot passed against a surety, 
it may still be executed against him by reason of 
8. 145, Civil Procedure Code, and the limitation for 
an application for execution of a decree against 
him is laid down by Art. 182, Limitation Act, 
and the decree-holder cannot break away from that 
Article. tbid ] 

On judgment-debtor’s furnishing security for mesne 
profits till disposal of his appeal, the execution of the 
decrees for possession of certain lands was stayed. The 
surety executed a bond undertaking to pay mesne profits , 
to a certain extent if the appeal was dismissed. On the 
appeal being dismissed, the decree-holder sought 
execution against the surety to the extent mentioned 
in the bond : 

Held, that the application was one for *the execu 
tion of an order of a Civil Court under s. 145, Civil 
Procedure Code. The Article ‘applicable was 
Art. 182and not Art.151. Wazir Bakhsh v. Hari- 
Ram (5), applied, Skyam Lali v. Nasiruddin Beg (1), 
Karam Bibs v. Mehr Alt Khan(2)and Rama Raov. 


Sreeramamurihi (3), distinguished, Jawala Singh v. - 


Sundar Singh (4), referred to. 
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Judgment.—On 
Nanu „Mal obtained a decree for posses- 
sion of certain lands and houses against 
Balak Ram High Schoél and ` Gaushala, 
Panipat. The defendants preferred an 
appeal to the High Court, and asked for 
stay of execution of the decree. On April 
29, 1925, Jai Lal, J., passed tbe following 
order on’ their application: 

“Notice. In the meanwhile the execution to be 
stayed on-the petitioner giving security to the 
e Satisfaction of the executing Court that he will 

restore the property in suit and refund the mesne 
„profits to the respondent, if so ordered by the 

Court.” š 

On May 8, 1925, Amar Nath executed a 
bond undertaking to pay mesne profits 
to the extent of Rs. 10,000 in case the 
defendant's appeal was dismissed by the 
High QOourt. This bond was accepted by 
the executing Court the same day. On 
February 27, 1930, the appeal preferred by. 
the: defendants was dismissed by the High 
Court. Oo January 25, 1933, Nanu Mal 
presented an application for execution state 
ing that mesne profits to the extent of 
Rs. 10,000 should be realized from Amar 
Nath,-the surety. Amar Nath raised a 
number of objections. These objections 

. Were considered by the executing Court and 
an order was passed on August 11, 1924, to 
the following effect: 

“Thus ‘for the period in question the mesne pro- 
fits would certainly be over Rs. 10,000 and the 
surety's Counsel clearly admitted this in his argu- 
ments. I need not, therefore, didtuss the other evi- 
dence on this issue. For all these reasons, I hold 
that the surety is liable on his bond whose limit is 
Rs. 10,900 and forthe full amount of that limit, 
He will also pay the costs of this enquiry.” 

Amar Nath presented an appeal against 
this order which was dismissed by Agha 

, Haidar, J..on March 8, 1935. On Febru- 
“ary 4, 1936, the application for execution 

presented by Nanu Mal on January 25, 

1933, was consigued to the record room. 

The order of the executing Court was in the 

following terms: 

“The statement of the Counsel for Nanu Mal is to 
the effegt that attachment may be maintained 
but that the case may be consigned to the record 

room. As there is hope of a compromise, I consign 
the record to the record room and maintain the 
attachment.” 


On February 12,1936, another applicae 
tion was presented by Nanu Mal asking 
for execution tothe extent of Rs. 10,000 
against Amar Nath, the surety. The con- 


cluding words in this application were that ° 


“the previous application for execution 
had been consigned to the record room on 
Februaty 4, while the attachment was 
maintained. The previcus applications 
mayə be restored and execution ‘may be 


7 NANG MAL v. AMAR NaTH (LAH 
January 28, 1925, 
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in accordance with’ Jaw.” 
S-urt bas hold that ibis 
application is bard by limitatton under 
Art. 181, Limitia':on Act. Against this 
‘decision Nanu Mil has preferred an appeal 
to this Court. 
It is common |z'ound between the parties 
that if Art, 18], imitation Act, applies to 
the present appl cation, it is barred by 
limitation, and tt the ‘application is with- 
in time if Art. jli 3, Limitation Act, if ape 
plicable. Articls ISL is a residuary Article 
and would apply only if the present ap- 
plication does ro. fall within the purview 
of Art. 182. It! ‘ias contended by the 
Jearned Counsel i::* the respondents that 
Art. 182 is appllc./ole only to the execution 
of decrees or ord:1s of any Civil Court 
which are passed < ntecedent to the presenta- 
tion of the appllc:tion for execution. It 
was urged that | 2e decree of the High 
Oourt in favourc! Nanu Mal was merely 
a decree for pets ssion of land and houses, 
It did not contait a provision that the 
defendants would be liable for mesne 
profits. Accordir to the learned Counsel, 


proceeded with 
The executing 








therefore, there 
of a Vivil Court 
sought by means 
January 25, 193 
‘The contention o 
the respondents į 
order or decree d 
footing as the en 
and that the ex 
enforcing the ag 
Nath became a} 





vas no decree or order 
# which the execution was 
ci the applications dated 
3, And -February 12, 1936, 
tie learned Oouusel for 
v3 that execution of an 
x anot stand on the shme 
0 ement of an agreement, 
xuting Court was merely 
r:oment, whereby Amar 
s..tety against him by 


demanding the stu. of Rs. 10,000 from him, 


As there was no 


decree or order of a Vivil 


Oourt against Axar Nath for the payment 


of Rs. 10,000 pri 


x to January 25, 1933, or 


February 12, 193! the present applicas 
tion did not falilucder Art. 182. In supe 
port of this conte:ition, the learned Couns 
sel relied on Shyaun Lall v. Nasiruddin 
Beg (1), Karam Bibi v. Mehr Ali Khan (2) 
and Rama Rao Ù. Sreeramamurthi (3). 
In my opinion noie of these rulings is 
applicable to the iists of the present cade, 
Ia Shyam Lall v! inasiruddin Beg (1) Arts 
181 was applied as the application for 
exeoution did no; ‘fall under any one of 
“the seven clauses of Art. 182. Rama Rao 
v. Sreeramamurth', 3) deals specifically with 


(1) A IR 1933 Oud. ' 209; 143 Ind. Oas. 808; 8 
Luck. 427; 100 WN 371; Ind. Rul. (1933) Oudh 
5 A 


e || 
(2) ALR 1933 Lah. 873; 144 Ind. Oas, 553; Ind. Rul, 
(1933) Lah. 502. i : 
. (3) AI R 1936 Mad. ell; 164 Ind.gOas. 670; 71 M 
L J 388; (1936) M W DI iji; 9 R M 162; 44 L W 486, 
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rules framed by the Madras High Court 
under, its rule-making power for the 
ascertainntent of mesne profits. The ques- 
tion involved in Karam Bibi v. Mehr Ali 
Khan (2) was whether any limitation at all 
was applicable to applications for as- 
certainment of mesne profita and it was 
‘observed that such application would fall 
under Art. 161, Limitation Act. Article 
182 was not considered at all. 

The surety-is liable forthe payment of 
Rs. 10,000 under the provisions of s. 145, 
Civil Procedure Code, which lays down that 
where any person has become liable as 
surety for the payment of any money, 
or for the fulfilment of any condition 
imposed on any person, under an order of 
the Court in any suitor in any proceeding 
consequent thereon, the decree or order 
may be executed against him, to the extent 
to which he has rendered himself personally 
liable, in the manner herein provided for 
the execution of decrees, and such person 
shall, for the purposes of appeal, be deemed 
a party within the meaning of s. 47. The 
surety bond of Amar Nath to the extent 
of Rs. 10,000 was accepted by the executing 
Court on May 8, 1925. On that date the 
Court passed au order in the following 
words; Zamanat-nama manzur hai, By 
virtue of s. 145, Civil Procedure Code, 
this order can be executed against the 
suréty even though the amountof mesne 
profits may have to be-ascertained during 
the course of execution proceedings. : As 
mentioned already, the executing Court 
passed an order on August 11, 1934, holding 
that mesne profits were more than Rs. 10,000 
and that the surety was liable to pay 
Rs. 10,000 to Nanu Mal. This order was 
affirmed on appeal by the High Court. 
This order is also antecedent to the pre- 
sentation of the present application for 
execution. I am therefore of the opinion 
that the present application is one for the 
execution of an order of a Civil Court 
under s. 145, Civil Procedure Oude. Refer- 
ence may beemade in this connection 
t8 Jawala Singh v. Sundar Singh (4) where 
it was held that: 
“where execution of a decree for possession of im- 
movable property is stayed on the judgment-dpbtor 
giving security for mesne profits accruing from the, 
date of the decreas up to the ‘disposal of an appeal 
therefrom, the order means that such mesne profits 
‘would be realized in the execution proceedings and ° 


that no further proceedings by wa} of a separate suit 
would be necessary.” 


Clause 7 of Art. 182 applies in the pre- 
sent case and recourse cannot therefore 
pie I R1987 Lah. 346; 103 Ind. Oas. 328; 28 P L 
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be had to Art. 181 which is a residuary 
Article. It was held in Wazir Bakhsh v. 
Hari Ram (5) that although a deeree 
is not passed against a surety, it may 
still be executed against him by reason ©f 
s. 145, Civil Procedure Code, and the 
limitation foran application for execution 


of a decree against him is laid down by. 


Art. 182, Limitation Act, and the decree- 
holder cannot break away from that 
Article. The facts of that case were not 
very similar to the facts of the 
case, but the principle underlying 
ruling is fully applicable. The learned 
Counsel on both sides referred toa large 
number of other authorities but I consider 
it unnecessary to deal with them as they are 
clearly distinguishable. The learned 
Counsel for the appellant also addressed 
lengthy arguments tothe effect that the 
first application of Nanu Mal, dated Janu- 
ary 25, 1933, had not been dismissed but 
had merely been suspended, and that that 
application could be revived, as a request 
to that effect was made by means of the 
applicaticn dated February 12, 1936. I 
am not in agreement with the contentions 
of the learned Counsel on this point. I 
hold that the application dated January 23, 
1933, was dismissed by the executing Court 
on February 4, 1936, that the a‘tachmeit 
terminated with the disinissal of the 
application and that it was not possible to 
revive this appfcation. Reference may be 
made 
Allah Ditta v. Qutab Din (6) and Daim 
Shah v. Vir Bhan.(7). It is unnecessary to 
deal with this point atany length as the 
present application must be held to be 


present ° 
that, 


in this connection to Fateh Din= ° 


within limitation in view of the reasons, - 


given by me in the earlier part of this* 
judgment. For the reasons given above, I 
accept this appeal, set aside the order of 
the executing Court dated June 28, 1936, 
aud direct the Court to proseed with the 
present execution application dated Feb- 
raary 12, 1956, in accordance ‘wit law. 
Having regard to all the circumstances, 
I order that the parties wili bear their own 
costs throughout. 

D. Order accordingly. 

(5)A IR 1922 Lah. 208; 60 Ind. Oas. 265. 

(6) AIR 1922 Lah. 108; 67 Ind. Cas. 543; 3 L 7. 

(7) AI R1984 Lah. 395; 150 Ind, Oas. 1053; 36 P 
L R 241; 7 R L 57. 
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BOMBAY HIGH COURT . 
First Civil Appeal No. 316 of 1936 
August 31, 1938 
e.  DBROOMFIBLD AND ‘ORMAN, JJ. 

GUIARAT GINNING AND 

* MANUFACTURING Co., Ltp.— 
DEFENDANTS — Appr LLANT3 

versus 
. SWADESHI MILLS Co., LTD.—PLAINTIFRS 


. — RESPONDENTS. 
Trade-mark — I nfringement — Certain 


number 
stamped on goods acquiring reputation as 


mark of 
Another trader cannot 
stamp same number on same commodity though 
different in quatity or size —Infringement of trade- 
mark — Actual deveption, tf must be proved— 
Nominal and substantial damages, wher can be award- 
ed, stated. 

If a man by a long course of trading has acquired 
a reputation for his goods bearing a particular mark 
or symbol, which may include numerals and may 
‘even include the get-up, no other trader is entitled to 
imitate the mark or the get-up so asto deceive the 
trade or the-public and secure for hig own goods the 
goodwill and reputation which belong to the goods of 
his rival. Leather Cloth Co, v. American Leather 
Cloth Oo, (3), relied on. [p. 18, col. 2.] 

Ifa certain number stampsd on goods has become a 
symbol of certain trader's manufacture, it may easily 
happen that goods even of a different and inferior 
class may benefit from the goodwill and reputation 
of such’trader. If, therefore, the number stamped on 
certain trader's goods has acquired a reputation as 
goods of his manufacture, another trader cannot 
stamp the same number on the same commodity 
although they may differ in quality and size, In 
‘eases of this kind it is not necessary to prove actual 
deception, but, only that the act of the defendants is 
calculated to deceive; and where there is delibarate: 
imitation of a trade-mark, the burden of proof is on 
the imitator, Swadeshi Mills Co. Ltd, v. Juggi Lal 
Łamaiapat Cotton Spinning & Weaving Mill Co. Ltd., 
a and Johnston v. Orr Ewing (5), relied on. [p. 19, 
col, L} 

In cases of infringement of ‘trade-mark, it is 
sufficient if tho plaintifs show that the defendants 
have put into the hands of an unecrupulous retailer 
the means of deceiving the ultimate purchasers. 


 Reddaway v. Banham (7), relied on. 


An injunction may-be granted and nominal damages 
awarded merely on proof of infringement of a trade- 
mark and reasonable probability of damage to the 
Plaintiffs’ trade. But substantial damages can only 
be awarded on proof of actual damage. Ths 
criterion is whether there has been any falling off 
in the plaintiffs’ own sales by reason of the defen- 
dants having pirated plaintifis trade-mark Juggt 
Lal Kamatapat v, Swadeshi Milis Co, Ltd: (1), 
relied on. jp. 21, col, 2.) 

F. O. A. from the decision of the Joint 
Sub-Judge at Ahmedabad, in Suit No. 16 


of 1931, 
Mr. R. J. Thakor, for the Appellants. ° 


Messrs. H. D. Banaji and K, B. Bharueha, 
for the Respondents, 


Broomfield, J.—The plaintiffs-respon- 
dents ¿210 the Swadeshi Mills Company, 
Bombay, one of the Tata group of mills. The 
defendants-appellants are the Gujarat Gin- 
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ning and Manufic‘uring Co, Ahmedabad. 
Both firms mancfacture cotton goods, 
including dhoties of various kinds, On.these 
goods they stamo or affix their respective 
trade-marks, the plaintiffs’ being a lotus 
flower and o.her marks and the defendants’ 
a csloured picture of Yeshoda, the mother of 
Krishna, milking a cow. Below the trades 
marks proper, thzy both stamp numbers in 
large black figires. Plaintiffs call their 
number their cizher. It indicates goods 
of a particular description. Tous the 
No, 24410 means dhoties 44” wide by ten 
yards long of 4 certain quality. Their 
dhoties of this size and quality are said to 
have a great gas in Northern India and 
they allege that :his number has come to 
be associated with goods of their manu- 
facture in Cawap re, Delhi and other places, 
they having made use of it since 1910. It is 
alleged in the pla nt: 

“The said dhoties have acquired a great reputa- 
tion in the Indian markets and are known and 
required for and orċ sred under the said No, 24410 
which has become the plaintiffs’ trade-mark and 
denotes the plaintifs’ goods bearing the said 
number. The said umber has become identified 
with the plaintiffs’ said goods and any dhoties 
numbered with the.N2; 24410 would be taken by 
purchasers unless utusually careful as being the 
well-known No, 2441! dhoties of the plaintifis and 
would be likely to .1e passed off by unscrupusous 
persons as being th» zoods manufactured by the 
plaintiffs." 

It ig further all ged that: 

“In or about the 1ionth of May 1931 the plain- 
tiffs came to know tiat the defendants were using 
the said No, 24410 cı dhoties not manufactured 
by the plaintiffs, exposing the said imitation 
dhoties for sale in (luvnpore where the plaintiffa’ 
said dhoties have ben sold and are well-known 
with the evident int ation as the plaiatifts say of 
trading on the reput ticn enjoyed by the plaintiffs’ 
dhoties and of’ passi ig off the said imitation dhoties 
as the wellknown (heties of the plaintiffs and 
misleading purchasirs into accepting the defen- 
dant’s said imitation’ ihoties.” 

The plainuffs tnarefore prayed that the 
defendents should Də restrained by injunc- 
tion from stampi ig or getting stamped or 
otherwise puttiu;; on dhoties nob of the 
plaintifs’ manufacture the No 24410 with 
or without the lettsr A and from selling or 
putting on the makat directl¥ or indirectly 
any such dhotits not of the plaintitts 
Manufacture witi. the said No, 24410; also 
that the defendai.ts should be ordered to 
deliver up all such dhoties in their posses- 
sion and to rendei fr:ll and detailed accounts 
of the purchase iud sale by them of all 
such imitation dh( ties. -> è 

In the written) stetement defendants} put 
the plaintiffato y.roof of the fact that the 
No. 24410 has bezome associated with the 
plaintifis’ goods. 1 hey contended that plain- 
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tiffs’ goods are not kgown by the number 
apart from the trade mark and that the 
number is not particularly asscciated with 
‘ne plaintiffs’ goods. They contended fur- 
ther that the defendants’ goods are known 
by the trade mark and not by the number 
and that owing to the differences in the 
trade-mark, the get-up, quality and des- 
eriprion of the goods there is no likelihood 
of any deception or of the defendants’ 
goods being passed off for the plaintiffs’. 

The defendants use the No. A/24410 on 
dhoties of 36” width and 10 yards length, 
these dhoties being admittedly of inferior 
quality and lower price. The user of the 
number by the defendants is said to date 
from the year 1926. Their case is that they 
previously, i. e, in the year 1925, used the 
No. 34410 for dhoties 38” wide, No. 414410 
for dhoties 40" and No. 54410 for dhoties 42" 
wide. In their case, therefore, the number is 
nct an intelligiblé cipher but entirely arbi- 
‘trary and the figures “44” at any rate are 
meaningless. 
, The trial Court framed issues; 
. “(1) Whether the plaintiffs prove that they have 
„acquired a trade-mark in No, 24410 as alleged? 

(2) Whether they prove that the defendants have 
infringed the said trade-mark ? 
. (3) Do the plaintifis prove that they have suf- 
ak ony. loss on account of the said infringe- 
men 


(4) Are the plaintiffs entitled to any damages ? 
If yes, what amount ? 


The finding on the first two issues was 
in favour of the plaintifis, and in order to 
assess the damages an account has been 
ordered tu be taken by Commissioners to 
ascertain the loss sustained by the plain- 
tiffs in the manner suggested in Juggt Lal 
Kamalapat v. Swadeshi Mills Co., Ltd. (1). 
` The first argument put forward on behalf 
of the defendants in this appeal is that the 
No. 24410 is not part of the plaintiffs’ 
trade-mark. Trademark means a mark 
used for denoting the goods or the manu- 
facture or merchandise of a particular per- 
son. It is so defined in s. 475, Indian 
Penal Code, and that is the ordinary 
definition, It is argued that the number 
in this case Bhows the quality and parti- 
culars of the goods but not the source pf 
manufacture and therefore it is not pro- 
perly speaking a trade-mark. It hes also 
been argued that if the plaintiffs are entitleds 
to the exclusive use of this number, it 
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on their dhoties which are admittedly of 
inferior quality and smaller width. It has 
been pointed out that the number was not | 
claimed as formigg part of the trade-mark 
in Swadeshi Mills Co., Ltd. v. Juggi Lal 
Kamalapat Cotton Spinning & Weaving 
Mill Co., Lid. (2), the case in which the 
plaintiffs established their right to the 
lotus flower with its concomitant marks as 
their trade-mark. 

But the law is clear that any mark or 
symbol, whatever the original object of it,. 
may have been, may come by use to be 
recognized in the trade as the mark of the 
goods of a particular person, and ifso, no 
other trader has a right to stamp it on his 
goods of a similar description: Leather 
Cloth Co. v, American Leather Cloth Co. 
(3) at p. 9354. The principle is well 
settled that if a man by a long course of 
trading has acquired a reputation for his 
goods bearing a particular mark or symbol, 
which may include numerals and may even 
include the get-up, no other trader is en- 
titled to imitate the mark of the get-up so as 
to deceive the trade or the public and‘ 
secure for hisown goods the good-will and 
reputation which belong tothe goods of 
his rival. In my opinion no particular 
importance is to be attached to the sug-* 
gested distinction between trade-mark and 
number. bea 

As to the second point, itis true that 
there can be,no right to the exclusive 
ownership of any symbol or mark univer- 
sally and in the abstract. Thus in Hall 
v. Barrows (4) at p. 2077 it was held that 
a manufacturer of hardware who had estab- 
lished his right to use a particular trade- 
mark on his iron goods was not entitled to 
prevent a wooden manufacturer using 4. 
similar trade-mark on his goods. But, clearly 
in such a case, there is no question of one 
party cutting into the trade of the other. 
It is quite a different matter where both 
deal in dhoties which are the same com- 
modity, although they may differ in quality 
and size. There is, in this case, littlè or no 
evidence cn the question of the importance 
of a few inches more or less width in the 
case of dhoties. It is possible perhaps that the 
plaintiffs’ cdhoties No. 24410 and tne defen- 

(2) 49 A 92; 99 Ind, Oas. 353; A I R 1927 All. 81; 
24 A L J 975. 


can only be in connection with dhoties « e (1865) 11 H LO 523;35 LJ Ch. 53; n Jur. (N 8) 


of this particular quality and size and the 
defendants therefore are entitled to use it 
(1)51 A 182; 114 Ind. Cas. 30; AIR 1929 PC 11; 56 


1 A1;29L W 243; 330 WN 242; 31 Bom. L R 285; 
(929) ALJ 1,56 M LJ 282 @ 0), 


I2 L T(N s)742; 13 W R873; 6 N R 209. 

(4) (1564) $ L J Ch. 204; 12 W R 322; 146 R R 248; 
4 De J & 8 150; 10 Jur, (Nn s) 559 LT (NG) 
561. ; 


“Page of (1865) 11 H. L. O.—(Ea.) 
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dants’ dhoties A/24410 differ so much in 
size that the presence of the same number 
on. them _would not easily lead anyone, 
evert an ignorant villaggr, to accept one 
instead of the other. But that is not the 
onfy point, and not I think, the main point. 
The plaintiffs’ case cannot fairly be limited 
to the allegation that the defendants’ 
36" dhoties may be passed off as the plain- 
tiffs’ 44” dhoties.. If the number has be- 
come a symbol of goods of the plaintiffs’ 
manufacture, it may easily happen that 
goods even of a different and inferior class 
may benefit from the good-will and reputa- 
tion of the plaintiffs. In that connection 
reference may be made to the case in 
Johnston v. Orr Ewing (5) cited in 
Swadeshi Mills Co., Ltd. v. Juggi Lal 
Kamalapat Cotton Spinning & Weaving Mill 
Co., Ltd. (2) at p. 113*, The phrase used by 
one of the defendants’ witnesses: “A man 
who wants a cigarette won't take a bidi,” 
which may be said to sum-ap the defene 
dants’ case in this respect, is not at all 
conclusive of the matter. Those who 


‘commonly use cigarettes may want bidis 


sometimes, either for themselvas or for 
others, and if the bidi manufacturer induces 
people to think that his must be good 
‘bidis because they are of the same manu- 
facture as the cigarettes, he is infringing 


. the cigarette manufacturer's trade-mark. [ 


shall have something more to say later on 
on the question of the differegce in size. 

Auother point to be borne in mind is 
that traders who set out to steal the trade 
of a rival usually do so by degrees and 
stages. If the plaintifs failed to establish 
their claim to the exclusive use of this 
number on their dhoties, there is nothing 
ako prevent the defendants, or anybody else 
tor that matter, using it on dhoties of the 
same size as the piaintifis’ and less obvi- 
ously inferior in quality. In cases of this 
kind it is not necessary to prove actual 
deception, only that the act of the defen- 
dants is calgulated to deceive ; and where 
there is deliberate imitation of a trade- 
mark the burden of proof is on the imita- 
tor: Swadeshi Mills Co., Ltd. v. Juggt Lal 
Kamalapat Cotton Spinning & Weaving Mill 
Co. Ltd. (2) at p. 1125. 

The plaintifis have examined on commis- 
sion fifteen witnesses connected with the 
piece-goods trade in Delhi and Cawnpore 
and one from Lucknow: of these four are 
commission agents, nine piece-goods mer- 


(5)(883)7 AO 219;51 L J Oh. 797; 46 L T 216; 30 
W R417. 3 








Pagos of 40A [Ma] Tm 


` ĠÜJaRAT anc. & ued. do, v. SWADESHI MILLS Oo. 


(BOM) 19: 


chants, two selling Agents of the plaintiffs 
or the Tata Mills ind one a broker. Their 
evidence establishes and indeed the fact is 
not seriously dispu.ed) that from 19J0 the 
plaintiffs have been selling their dhoties 
bearing this No. £1410 in targe quantities, 
that these dhotier have acquired a good 
reputation and tha. the number has become 
associated with tl.ese particular goods in 
the trade. Whetk3r the number alone is 
always sufficient o identify the goods in 
all branches of ths trade is not so clear. 
Nor I think is i a matter of the first 
importance. For ‘hose who deal solely or 
mainly in the goos of the Tata group of 
mills, it probably s. In the orders they 
receive and send :or these dhoties and in 
the accounts they | cep in their books the 
number is used an 1 nothing more. Those 
who deal with ot:er mills besides Tata's, 
naturally show the name of the millas well 
a3 the number in txir books. Only one of 
the plaintiffs’ witnesses, Ex. 86, handles 
defendants’ gods 23 well as Tata's and 
in his books he dot s not pat the number only 
but Tata Mill No ‘1410 and No. 24410 (Oow 
Brand), meaning tle defendants’. But he 
agrees with the (ther witnesses that as 
plaintiffs’ No. 2441! is an old brand, people 
generally mean thit when they ask for that 
number, the evilence satisfies me that 
the number is the dominant desigaation of 
this line of goods, and indeed it muste be 
so, for neither trac2-mark nor the nate of 
the mill which apòsar on all goods alike 
would identify tbis particular line of dhoties. 
Defendants’ wi ness, “Es. 96, deals in 
Tata’s goods as ‘7sll as defendants.’ But 
his order book seer is to show that he. does 
not deal much ia tle plaintiffs’ dhoties, his 
market for dhotie, being according to him 
among the poorer} eople. He says that the 
mumber is not si fficient to identify th 
goods except in th case of a few numbers 
which are used tr a single mill only. 
According to him' No. 24410 is not now 
one of these. But ii is common ground that 
from 1910 to 192 at any rate plaintiffs’ 
dhoties were the or ly ones with this number 
in the market. 
efendants’ wit:esses Exs. 97 and 98 
have both dealt wi. the defendants’ mill 
and some half doz n other mills all using 
the No. 24410 for 3)" dhoties. They do 
enot deal in the p'vintifis’ goods. In their 
case, of course,the number alohe does not 
identify the goods} ad the name of the mill 
has to be used as mil. But this evidence is 
not really inconsi: tent with the plaintiffs 
case. The use of t ic number by these other 
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mills is admittedly recent. Thestatement by 
some of defendants’ witnesses that defend- 
abts’, goods bearing this number had been 
in the merket for eight or nine years before 
they gave evidence is manifestly untrue 
The defendants have admitted that before 
October 1926, they issued no dhoties bearing 
this number. In the documentary evidence 
consisting of orders and accounts, the ear- 
liest date isin 1929. Moreover, there is no 
evidence that the trade in these other 
N . 24410 dhoties is very considerable. The 
defendants themselves say that their own 
trade in them nas been negligible. It is 
not even suggested that any of these other 
dhoties have become publicly associated 
with the number or indeed that they have 
acquired any reputation at all, It is impos- 
sible tosay therefore that the number has 
become publici juris and lost its association 
wih the plaintiffs’ gonds in the general mar- 
et. 

The plaintiffs’ claim in this respect is 
strongly supported by the fact that as long 
ago as 1918 they successfully vindicated 
their right to the exclusive use of this num- 
ber on dhoties in a suit against the Ahmed- 
abad Ginning and Manufucturing Company. 
Their claim was admitted in that suit and 
the admission was extensively advertised in 
the newspapers. It is alsostrongly support- 
ed, I think, by the evidence, such as it is, 
which the defendants have chosen to give 
as fo the circumstances in which they began 
to use this number on their dhoties, Their 
story is that some merchants or brokers who 
were Clionts of theirs suggested to them jn 
1925 that they should put the number 44410 
on their dhoties. So they did so on dhoties 
of 40” wide, and six months later they put 
No. 34410 on dhoties 38” wide. They were 
then asked for dhoties of lessor width with 
the No. 24410 andissued these. from Octo- 
ber 1926, as they say. The evidence on the 
point does not strike one as being full and 
straightforward. They have not proved 
from their books, as they presamably could 
have done, that they used these numbers 
as long ago as 1925 and 1923. They have 
fot produced any letters from brokers or 
merchants and have not explained in any 
way why they were asked and consented 
to use a five figure number, from their 
point of view an entirely arbitary number 


the last four figures of which tallied with, 


the number which the plajntiffs’ mill had 
been using formany years. Itis true that 
the Nos. 44410 and 34410 were innocuous 
or atany rate were not objected to. But 
_ cre cannot but feel a very strong suspicion 
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that this was merely the thin end of the 
wedge, leading up to the No. 24410, and 
that this number was adopted by. the de- 
fendants and very probably by some ether® 
mills also forthe simple reason that the 
plaintiffs’ dhoties bearing that number Bad . 
acquired a considerable repulation. 

Tt is contended, however, that plaintiffs’ 
witnesses are mostly wholesale merchants 
and that though it may be conceded that 
in their minds the number is associated +, 
with gcods of the plaintiff's manufacture, it < 
does not follow that the same is the casë ° 
with the retail purchaser. Plaintiffs’ case is 
that it is he who is liable t6 be deceived and | 
not the wholesaler. Now it is true that 
the plaintiffs have not produced as much 
evidence as might have been expected as 
to the conditions in which retail selling 
takes place. Several of their witnesses 
who assert that the villager who goes into 
a shop to buy a dhoti or pair of dhoties 
inquires for the goods by a number are 
not really, it would seem, in a position 
to know. At first sight it might 
appear scmewkat improbable that the: 
illiterate customer would ask for his 
dhoti by mentioning a five figure number, 
whether in English or in the vernacular, 
and more likely that he would say æ 
Nagpur dhoti or mention the name of 
the mill or simply say that he wanted 
dhoti like he had before or the best 
to be had for Rs. 2 or whatever the price 
might be. : 

On the other hand two at least of plain- 
tiffs’ witnesses have first-hand experience 
of the retail trade. One is Hx. 101, who 
has been employed by the plaintiffs’ 
selling agents both at Oawnpore and 
Delhi, and the other Ex. 103 who is con-, — 
nected with a big retail shop called thé 
Swadeshi Bhandar at Lucknow. Moreover, 

I think itis common sense that ifa 
certain number has been the dominant 
designation of a particular line of goods 
in the trade fora long period of years, 
that number must have acqtire@ some 
influence and value inthe retail market also. -~ 
In the course of twenty years even a long 
number may easily become familiar, 
especially when it is stamped on the 
garment in large figures and presumbly 
stays there till it comes out in the wash. 
Neither the word Nagpuri nor the name 
of the mill would suffice to identify these 
particular dhoties, for plaintiffs make > 
dhoties in many qualities and sizes. I 
think it is impossible to acc8pt, the 


~“ 


assertion. of defendants’ witnesses „that 


4 . 


oy 
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the number of the dhoties has no import- 
ance in the retail trade. They allege 
judeed that it has no importance in the 
trade at all. But this i# inccnsistent not 
only with ihe’ evidence as a whole but 
with the defendants’ conduct in appro- 
printing the number borne by goods of 
eatablished reputation. It may be men- 
tioned tat the same argument based on 
the fact that the evidence was mostly of 
whosale merchants was put forward in 


” Madhavji, de. Co. v. Central India £e. Co., 


(6) and was held to be without force. That 
was a case in which the Empress Mill, 
Bombay, another of the Tata group of 
mills, established their exclusive right to 
the use of the No, 2051/10 on their black 
twill goods. Almost all the defences which 
have been put forward in this case were 
put forward on that cccasion also and the 
suit was decreed in spite of them. I see no 
reason to doubt that the association ofthe 
No. 24410 with the dhoties of the plain- 
tiffs extends to the retail trade as well as 
the wholesale. 

The nest argument, which is the one 
on whieh the learned Advocate for the 
appellants has Jaid most stre=s, is that 
there is no likelihood of tke retail pur- 
chaser or anyone else heing deceived 
because of the difference in quality and 
especially the difference in size. I have 
already referred to this argument and 
suggested that it is faMacious. The 
evidence leaves us rather in the dark on 


this question of the size of the 
dhoties. The width of dhoties that a 
man wears depends partly on his 


height, partly on the fashion of wearing it. 
We do not know whether a man who 
pprmally wears a 44” dhoti will ever wear 
one of 36.” Supposing that he will, the 
possibility of deception is obvious. He may 


_ easily be induced to purchase a 36” dhoti 


which is substantially cheaper if he infers 
from the number on it that it is of the 
same manufacture as the one heis accos- 
tomed to and therefcre good, Suppose, on 
the otLer hand, that he will not wear such 
a dhoti himself, still his relations and his 
friends will andhe may buy for them or 
they may ‘buy relying on bis recommenda- 
tion. Again we do not know whether the 
Plaintiffs make dhoties of 36” or not. 
Assume that they do. It is eaey to suppose 
that the defendants’ dhoties might be 
passed off for them. The difference in 
price woudd offset the apparent inferiority 


(6) 18Bom. E R 206; 3 
Bom. 183; 41 B 49, 4 Ind, Cag, 529; ATR 1916 
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in quality if by reis a. of the number’ both 
were takento be of the same mantfacture. 
The plaintiff's dhcis:s of 36° would no 
doubt bear a diff ‘ent number, but the 
evidence does not, aiggest, and it seems 
unlikely that villads people who had be- 
come accustomed jo the No. 24410 would 
realize that it only applied to a single 
size. . Assume agair. -hat the plaintiffs do 
not make any dhot. of this size and the 
There is obviously 
some demand for d, oties of this size and 
those who wanted |. mu and were familar 
with the number wo .d naturally assume 
that the defendsr s dhoties bearing 
that number were 0: the same well-known 
make. 

Asheld in Reddau ty v Banham (7), and 
inthe other casescile | in Madhavji de. Co. 
y. Central India &c. (> (6), it is sufficient 
if the plaintifs show that the defendants 
have put into the han s of an unscrupulous 
retailer ths means of : eceiving the utlimate 
purchasers. In my. pinion the evidence 
does establish this. , 

There is also the’ other point which I 
have already mentis əd. It may well be 
that putting the No. % 410 on the defend- 
ants’ 36" dhoties is ‘c ly the first step in 
their campaign to ‘c pture the plaintiffs 
trade. If the same.1 imber were put on 
dhoties -of tae same size as plaintiffs’, it 
cannot be disputed “at the damage to 
plaintifs’ trade migal, o extremely serious. 
If there is any rsk: damage as things 
are—and I am satistic | that there is—tae 
pliintiffa are entitle: to protection at 
once and need not‘: ait until the posi- 
tim gets worse. I ta ik the trial Court 
was Tight ia gfrantiiy the Injunctions 
prayed for. i 

The position is dif. ant as regards the 
plaintiffs’ claim for an: count. An injunc- 
tion may be KAN d nominal damages 
awarded merely on pr 2f of infringement 
of a trade-mark and ria sonable probability 
of damage tə the p. „atiffs trade. But 
substantial damages © 1 only ebe award- 
ed on proof of actual < image. Tae plain- * 
tiffsehave asked in! ‘she plaint for an 
account of the deen. uts’ protits. It has 
been conceded in this case, however, that 
in’ view of the decision if the Privy Oouncil 
in Juggi Lal Kamala} |v. Swadeshi Mill 
Cb., Lid. (1), the crite’. nis whetpar there 
has been any falling lin the plaintiffs, 
own sales of these dholi-s by reason of the 
defendants having pir ted their namber. 


| (7) (1996) A 0199; 65 L J 0 B384; ULT 289; 44 
W R638. : 
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But.no serious attempt has been made to 
show by evidence that so far there has 
been any falling off atall, It isnot even 
alleged by any witness, except Ex. 92 
whose testimony is obviously worthless 
since he has never handled either the 
plaintiffs’ goods or the defendants’. 
The record dces not support the 
suggestion of the learned Oounsel for 
the respondents that the evidence on the 
issue of damages was reserved. It is possi- 
ble, and on the whole I think rather pro- 
bable, that the action taken by the plaintiffs 
was in timeto prevent their trade being 
materially affected. But however that may 
be, they are not entitled to an account 
for the purpcse of assessing substantial 
damages because their evidence does not 
lay the foundation for that form of relief. 
They are entitled to nominal damages 
only which we assess at Rs. 100. In the 
result the decree of the trial Court will 
be confirmed so far asthe injunctions are 
concerned, but the order directing an 
account will be set aside and instead the 
plaintiffs will be awarded Rs. 100 nominal 
damages. 

As regards costs, there can be no doubt 
that the substantial relief in a case of this 
kind is the injunction which the plaintiffs 
have succeeded in getting. In substance 
then they have succeeded in their suit 
and we think that they are entitled to 
their costs in both Courts from the 


defendants except that they must pay the’ 


court- fees on the claim for Rs. 5,000. 


8. Decree modified. 


LAHORE HIGH COURT 
Execution First Appeal No. 395 of 1937 
Ram Laur, J. 

Chaudhri FATEH DIN-—DroRER-HOLDER— 
APPELLANT 


versus 
DIWAN OBAND AND ANOTABR—-JUDGMENT- 
* DEBTORS AND ANOTHER, DEOREE- HOLDER— 


RESPONDENTS ii 

Civil Procedure Code (Act V of 1908), 8. 23—Decree 
in favour of one cccree-holder against three pexsons— 
Another decree in favour of other decree-holder agains 
twoof them—Property sold in execution of latter's 
decree — Former decree-holder whether entitled tq 
rateable distribution — Sale proceeds held by First 
Class Sub-Judge—Senior Judge, if can transfer case 
to himself, for rateable distribution without interven- 
tion of District Judge — Order made under s. 73, if 
appealable. 
, For the purpose of rateable distribution it makes no 
difference inlaw that the parties are two in one case 
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and three in the other so long as the same share of 
the two parties, who are common in both decrees, is 
sought to be attached. Where, therefore, a decree- 
holder has a decree. against three persons and an? 
other decree-holder gêts a decree against two of them 
and property is sold in execution of his decree the 
first decree-holder is entitled to rateable distribu- 
tion in the sale proceeds. Hussain Saheb Haider 
Saheb v. Babaji Dhonddeo (1), relied on. |p 23, col. 


1. 

Where a First Class Sub-Judge holds safe proceeds, 
it is competent for the Senior Judge without the 
intervention of the District Judge to call for the sale 
proceeds to his Oourt to be rateably distributed, 
amongst decree-holders qualified under s. 73, Civil 
Procedure Code. Deekappa Malappa Hubli v. 
Chanbasappa Rachappa, (2), relied on. ° 

An order made under s. 73, Civil Procedure Oode; 
is an order in execution proceedings and not a decree 
and is, therefore, not appealable, Balmer Lawrie & 
Co. v, Jadunath Banerji .3), Hurmoohi Begam v. 
Aysha(4)and Navajbhavdu Patil v.Toturam Gobind 
Patil (5), relied on. 


Ex F.A. from an order of the Senior 
Sub-J udge, Sialkot, dated October 29, 1937. 

Khawaja Firoz ud-Din Ahmed, for the 
Appellant. 

Mr. Hem Raj Mahajan, for the Respcnd- 
ents. . 

Judgment.—One Ram Rakha Mal ob- 
tained a decree on November 16, 1932, 
against Diwan Chand, his brother Munshi 
Ram, his son Khairaiti Ram, his father 
Ramji Das and Munshi Ram's son Walati 
Ram, So far as Diwan Chand was concerned, 
his person and property were both liable, 
but as against the other judgment-debtors 
they were li®ble only tothe extent of the 
joint Hindu family property in their hands. 
An appeal was made to the High Court and 
the decree was modified on April 26, 
1935, reducing the amount of the decree to 
Rs. 9,700 and discharging Walati Ram. 
During the pendency of the appeal Ramji 


Das died and his share fell to his heirs! 


The result, therefore, was that Diwan 
Chand was still liable personally and 
Kharaiti Ram and Munshi Ram only to 
the extent of the family property in their 


hands. Ram Rakha Mal took out execution ` 


on December 18, 1932, and attached cer- 
tain houses and shops, but because of the 
pendency of the appeal in the High Court 
and because of various objections, the execu- 
ticn remained pending and the sale cf the 
attached property was stayed. Ram Rakha 
Mal after the decision of the High Court 
applied for the revival of the execution 
proceedings and for the sale of three quar- 
ters of the property. Walati Ram's share 
having been absolved. : 

. One Fateh Din, had also got 4 decree 
against Diwan Chand and his son KUaraiti 


' Ram for'Rs. 13,000 on November 16,¢1935. 


m 


. 


Sy 
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He sued out execution and half the prop- 
erty of the family was sold on August 4, 
e 1936. “At this sale Fateh Din himself 
purchased the property. On August 6, 
1936, the Court of the Sub-Judge, First 
Class, in whose Conrt these proceedings 
were going on, made an order to the effect 
that the sale had taken place and for objec- 
tions regarding tte illegality of the sale the 
case was to come up on October 3, 1936. 
In the meantime Ram Rakha Mal applied 


-on August 21, 1936, and again on October 5, . 
- 1936, that execution prcceedings in the 


‘Court of the Syb-Judge, Firat Olass, be 
‘transferred to the Ocurt of the Senior 
Subordinate Judge for rateable distrit ution, 
as the Court of the Senior Sub Judge was 
of higher grade than tbat of the Sub-Judge, 
First Olass, who was dealing with the 
execution case of Fateh Din. Fateh Din 
contested Ram Rakha Mal’s prayer for 
rateable distribution on the ground that 
the judgment-debtors in the two cases 
were different as they did not fill the same 
, legal character and were in fact different 
legal entities. The records of the case were 
brought from the Court of the Sub-Judge, 
First Class, to that of the Senior Subordi- 
_nate Judge, and on Fateh Din's objection 
the only issue struck in the case was : 
“whether Ram Rakha Mal, decree-holder, was enti- 
tled to rateable distribution in the sale proceeds 


realized in the execution of Chaudhri Fateh Din's 
decree ?", 


Ld 

The learned Senior Sub-Judge, by his 
order, dated October 29, 1937, held that 
Ram Rakha Mal could claim rateable dis- 
tribution in the sale proceeds realized by 
the junior Court, as the attachment was 
first made by Ram Rakha Mal, and fur- 
„ther that the judgment-debtors in the two 
decrees were in fact the same. Fateh Din 
has appealed to this Court through Kha- 
waja Feroze-ud-Din ahmad and after hear- 
ing lengthy arguments in the case the 
parties took two dates from me on the 
ground that they wanted to compromise 
the matter. I acceded to this request on 
the belief that a compromise would be 
effected, but the parties have eventually 
informed me that they have not been able 
to come to terms, and therefore I proceed to 
give my decision on the appeal before me 

It appears to me that it makes na differs 
ence in law that the parties are two in one 
case and therein the other so long as the 
same share of the two parties, who are 
commog in both decrees, is sought to be 
attached.. The judgmént-debtors, Diwan 
Obagd and his son Khairaiti Ram,- are com- 
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mon in both cases nd I am of the opinion 
therefore that the ik 1rned Senior Sub-Judge 
decided correctly |i: holding that, the pro- 
ceeds of the sale in the execution of ateh 
Din’s decree could 1 e made the subject of 


rateable distribu 
Hussain Saheb li: 
Dhonddeo (1), it we 
Bench ofthe Bomka 
A obtained a decte 
in execution attac 
and D, who held !i 
applied for rates « 
entitled to claim 51 
in the assets founi} 
of C. It was objix 
Din that the Seni 
transfer the case 
intervention of thi 
of the opinion that } 
Senior Judge to c! 


mm in this case, In 
der Saheb v. Babaji 
i decided by a Division 
‘ High Oourt that where 
against B and O, and 
(the property of both, 
lecree against C alone, 
o distribution, D was 
k rateable distribution 
0 belong to the share 
ed oa behalf of Fateh 
t Sub-Judge could not 
o himself without the 
istrict Judge, but I am 
was competent for the 
for the sale proceeds 

rateably distributed 


amongst decree-b:lders qualified under 
8. 73, Oivil Procedt, a Oode, and I am supe 
ported in this vieu by a Division Bench 
ruling of the Bomb .y High Court reported 
in Deekappa Malc spa Hubli v. Chanbasa- 
ppa Rachappa (2... 

The questions de ided by the Senior Sub- 
Judge werein fact one under s. 73, Civil 


j 
ul 
to his Court to 4 
E 


Procedure Ocde. 
under s. 73, it w: 
proceedings and 


i! the order was made 
£ an order in execution 
1,26 a decree and was 


therefore not appii 
tion Balmer Lais, 


Banerji (3), Hurin | 


and Navajbhavdu , 
Patil (5). It app 





able: see in this connec- 
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j3 
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| oncerned in this dispute 
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ule of his address, urged 
„fore me asa revision 
Lild that an appeal was 
based his contention 
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(2) 49 B 655; 89 Ind! ( 
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1; 93 Ind. Oas. 222; 28 Bom. 
13.960; A I R 1925 Bom. 420; 
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amcunt of his decree, thé proceedings in the 
Ccurt of the Junior SubJudge could not 
be upset by the Senior Sub Judge. 

So far ås (a) is concerned, it is apparent 
that tio application of Ram Rakha Mal for 
execution was previous in date and that the 
proceedings, having once been started, con- 

„tinued to remain pending, though because 
of appeals and objections, the sale proceed- 
ings were stayed. In these circumstances 
in my opinion it was enough to make a 
prayer for rateable distribution; (b) So far 
as the transfer of the case without the 
Intervention of the District Judge is con- 
cerned, I have already dealt with the matter 
and held that it was competent to the Senior 
Sub-Judge to act without the intervention 
of the District Judge; (c) So far as the 
question of-set off is concerned, it appears 
that there was no regular order of set-off 
by the Junior Sub-Judge but merely per- 
mission to bid at the auction Itis signifi- 
cant in this connection to note that on 
August 6, 1936, the Court did not decide 
the objections regarding the legality of 
the sale and in faci made no order to which 
reference has been made or which I have 
been able to trace out from the record 
allowing a set-off. as contemplated by 
O. XXI, r. 72 (2), Oivil Procedure Code, 
wherein the executing Court entered up 
satisfaction of the decree in question in 
whole or in part. Forthe above reasons, I 
am of the opinion that an appeal in this 
case was not competent and that there is nò 
good ground sbown why I should treat this 
appeal as a revision application, parti- 
cularly when Fateh Din has still got his 
remedy, if any, by way of regular suit. In 
these circumstances I dismiss the appeal, 
but, having regard to all the circumstances 
of the case, I leave the parties to bear their 
Own costs throughout. 

8, Appeal dismissed. 


NAGPUR HIGH COURT 
First Appeal No. 101 of 1935 
ki March 7, 1938 
Stong, C. J. AND Bese, J. 4 
Seth SUGANMAL AND OTHERS—PLAINTIFFS 
— APPELLANTS bi 
versus 
Musammat UMRAOBI AND OTHERS — 
Denenpants—Respog DENTS 
Registration Act (XVI of 1908), ss. 87, 49, 72~ 
Defect in registration one of jurisdiction as opposed 
to one of procedure—Whether curable under 3, 87— 
Admissibility of document—Registration of document 
in place where eno part of property exists due to 
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bona fide mistake of all parties including Sub-Re- 
gistrar—Defect is not curable— Remedy of parties— 
Partnership Act (IX of 1932), ss. 4, 8—Two persons 
separately advancing money to third on joint gecu- e 
rity—Whether make them partners —Isolated act of 
money-lending—Whether can be called trade or occu- 
pation. 2 
Registration to be effective must be in accordance 
with the provisions of the Registration Act, and if 
it is not, and if the defect is not curable as a de- 
fect of procedure unders. ¢7, then s. 49 applies and 
the document cannot be used for any of the purposes 
specified therein. Section 87 deals with defects of 
procedure and if the defect is «ne of jurisdiction 


. 88 opposed to one of procedure, then it is not cure 


able. 

If a document is wrongly registered at a place 
where no portion of the property is situate within ` 
the jurisdiction of the Sub-Registrar there, because 
every one concerued, including the Sub-Registrar, 
has made an innocent mistake in good faith, the 
defect is one of jurisdiction and cannot be cured 
under s. 87 and the registration of the document is 
wholly inoperative to effect the transfer, even though 
there is no misdescription, fraud, or attempt to 
mislead. - Dottie Karan v. Lachmi Prasad Sinha (4), 
Mujib-un-nissa v, Abdur Rahim (5), Ma Pwa May v, 
Chettiyar Firm (6), Sah Mukhun Lal Pandey v. 
Sah Koondun Lall- (7) and Baijnath Tewari v. 
Sheo Sahay Bhagu (9), relied on, Parashram Balaji 
aa v. Asaram (10), distinguished [p. 25, 
eal. 2. a 

If itis held by a Oourb competent to decide that 
the registration was invalid because the Sub-Re- 
gistrar had no jurisdiction to accept the document 
for registration, the property comprised in it lying 
outside the territorial limits of his jurisdiction, 
that is enough to enable the parties to present the 
document for re-registration and is enough to enable 
the proper registering authority to proceed asif the 
document was being presented before him for re- 
gistration for the first time. No question of limi- 
tation can arise Because, there is no limitation for 
the re-registration of a document. If, however, 
registration is refused and upon appeal the Registrar 
also refuses to direct registration, then a civil suit 
will lie under s. 72 to compel registration. Sah 
Mukhun Lal Pandey v. Sah Koondun Lall (7), re- 
ferred to. [p. 27, col. 2.] : 

The mere fact that two persons or sets of per- 
sons separately advance money to a third on a joint 
security does not make them partners. There can 
be a partnership in respect of a single adventure, 
Section 8 of the Partnership Act is clear about 
that, but before that can happen, the other requisites 
of partnership must be present. Under s. 4 there 
must be a “business” and there must be an 
agreement to share the profits of that business, and 
the business must be carried on by all onany of 
the partners acting for all. An isolated act of 
money-lending ona joint security cannot be regard- 
ed as constituting a business within the meaning 
of that definition. Business is defined in the Act to 
include ‘every trade, occupation or profession.” 
Now money-lending may be regarded as either a 
trade or an occupation but not an isolated act of 
lending money. 


F. A. from the decreeof the Ooart 
of the Subordinate Judge, First Class, 
Balaghat, dated August 26, 1935, in Civil 
Suit No. A-16 of 193. è 


. Mr. J. Sen, for the Appellants. ° 
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Mr. D. N. Chaudhari, R. B., for the Res- 
pondents. 


dudgment.—The _ plaintiffs-appellants 


“sued on a mortgage dated December 14, 


- 1988, for Rs. 4,000. The property covered 


by the mortgage is situate at Balaghat, 
but by a mistake on the part of everybody 
concerned, including the SubeRegistrar, 
the doctment was registered at Baihar, 
although no portion ot the property was 
situate within the jurisdiction of the Sub- 
Registrar there. There was no misdescrip: 
tion and there was no fraud; nor was there 
any attempt to mislead. The deed seis 
out the situation of the property truthfully 
and accurately as follows : 

“In lieu ofthis amount we have uereby mortgaged 
without pcssession with you our houses in Mouza 
Lamta, Talke Mau, Tabsil and District Balaghat.” 

__ Tne defendants’ case is that tne Sub 
Registrar at Baihar had no jurisdiction to 
register the deed and so the registration 
is wholly invalid, and that is the real 
question we have to investigate here. 

The learned Judge ofthe lower Court 

. finds that tbere was fraud, but we agree 

with Counsel for the plaintilfs-appellanis 
that there is no trace of fraud to be found: 
li was not pleaded and tnere is no hint 
-ofit in the evidence, nor is there any 
issue about. The lower Court’s tinding is 
this : 

“The Sub-Registrar who registered the document 
must havenaturally thought thata document pre- 
sented before him could be registered there, and 
10 this extent, the partire practised a fraud on 
him in the hope that their troubles of going to 
Balaghat would be avoided in case the Sub- 
Registrar doesnot detect his want of jurisdiction 
to register the document at Baihar.” — 

We agree that this is pure conjecture. 

The learned Counsel for the defendants: 


,ospondents endeavoured to support this 


finding by reference to tre following 
statement made by the plaintiffs’ Coun- 
sel: 


“The executants resided at Baihar and some of 
them being females, they induced the mortgagees 
to go over to Baihar, where the bond was scribed 
and registered asa matter of convenience” 

He Stated that this indicated an impro- 
per motive which in the circumstances 
amounted to fraud.- We are unable to read 
the statement in that light. At the utmest 
it means that the parties thought the 
document could be registered at Baibar 
as well as at some other place, and Baihar 
being the more convenient, they naturally 
selected that, This is particularly so when 
we tind that the plaintifis brought the 
question of fraud to the notice of the 
defendants by going: out of their way 
pecjally to emphasise that there.had been 
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no fraud twice ir. {ke course of their 
statements and eva. then the defendants 
did not attempt 1o: raise the issue. In 
the circumstances i: is impossible to 
sustain this finciniz. What then ‘is the 
legal position? J: ja document is wrongly 
registered becauia everyone concerned 
including the Sc.>Fiegistrar, has made 
an inaccent mistag in good faith, can it 
be given effect to s'a registered instru- 
ment? 


|| 

There are anumbis of rulings which 
decide that if fraud: is present, then the 
document cannot b: ¿cted upon, but that 
is because ofthe z!neral principle of law 
that fraud vitiates n.l. It is not peculiar 
to registered instruients and dces not 
spring out of theAct Harendra Lal Roy 
Chaudhury v. Harinasi Debi (1), Venkata- 
rama Roy v. Sobhun'lri Appa Rao (2) and 
Collector of Gorakupir v. Ram Sundar 
Mal (3) are all illunirations of that and so 
though they happea'to deal with registered 
instruments, they ae not relevant here. 
But Dottie Karan v. Iuchmi Prasad Sinha 
(4) which is also s :Frivy Council ruling 
isin point. Whai tieir Lordships say 
there is that registration to be effective 
must bein accordé:1(¢ with the provisions 
of the Act and thai ‘fit is not, and if the 
defect is not curabl3, as a defect of pro- 
cedure under s. 87. thens. 49 applies 
and the document #anaot be used for any 
of the purposes spicilied therein. They 
point out that 8. 87 ¢eals with defects of 
procedure and states thatif the defect is 
one of jurisdiction nt opposed to one of 
procedure, then it is not curable. To the 
game effect are Mijiy-un-Nissa v. Abdur 
Rahim (5) and Ma Puc, May v. Chettiyar 








(1) 41 O 972; 23 Ind. Cis, 637; A I R1914 P O 67; 
41 [A 110; 27MLJI 1914) MW N 462;16 M 
L To 180 WN 817; IO LJ 484; 16 Bom. LR 
400; i2 ALJ 774;1L `V 5050 (PO). 

(2, 59 M 539; 161 Dul.. Oas. 29; A I R 1936 P C 
91; 65 I A 169; 1936 < 'L R 163; 1936 AL R 269; 
(1936) O W N z278; 2 t h 338; (1936) M W N 305; 
8 R P O 180; 70 MLJ 378; 43 L W 4.6; (1936) 
A L Jz58; 40 O W N!l45, 33 Bom. L R 457; 38P 
LeR 308; 19N L J89; t: OLJ 382 0). 

(3) 56 A 468; 150 Inc. Cas. 545; A I R1934 PO 
157; 611 A 286; 7 R £ .)1;11 O W N 889; 40 L 
W 217; (19384) A LJ "7 67 ML J x74; 15P L 
°T 531; €0 O L J 67; (194) MW N 781; 36 Bom. L 
R 867; 88 OW Nill J?) 


e (4) 10 Pat, 481; 131 Jol Cas, 321; A I R 1931 


PO 52; 58 I A 98; 35 G W N 354;.53 U LJ 198; 
60 M LJ 441; (1931) Y. V N 241; 80 W N 518; 
Ind, Rul. (1931) P © f; 33 L W 596; 30 Bom. LR 
434; (1931) AL J 489; 15 32 L T 543 (PO). 

(5) 23 A 233 at p. 2H 28 I A 15; 7 Sar, 829 
(P Q), | . 
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Firm (6). Tn the latter ease their Lordships 
observed at p. 632* that want of territorial 
jurisdiction is oneofthe defects which is 
not curable. Inthe circumstances we have 
no option but to hold that the document 
is inoperative to effect a mortgage. Tt is 
true their Lordships indicated more 
liberal lines of interpretation in Sah Mukhun 
Lal Padey v. Sah Koondun Lall (7) and 
that their Lordships repeated these 
observations in Ma Pwa May v. Chettiyar 
Firm (6) and in Sateendranath Chaudhuri 
V. Jotendranath Chaudhuri (8), but they 
were all cases of defects in procedure and 
in view cf what their Lordships say 
about want of territorial jurisdiction, it 
is unfortunately impossible for us to come 
to any other conclusion. This is also the 
view of a Calcutta Full Bench in Baijnath 
Tewari V. Sheo Sahay Bhagut (9). 

As regards Parashram Balaji Deshmukh 
v. Asaram (10), there was no want of 
inherent jurisdiction in the Sub-Registrar 
in that case. The property being situate 
within his sub-district, he was empowered 
to take seizin of the document and to ex- 
ercise the powers vested in him of 
determining whether, on the face of it, 
the deed purported to make a prohibited 
transfer. Having exercised those functions, 
right or wrong, and having registered 
the document, their Lordships held that 
the registration could not be ignored. 
But in the view which their Lordships 
take in the other cases we have cited, it 
is impossible for us to hold that the Bub- 
Registrar of Baihar had seizin of the 
matter we are now considering. He was, 
therefore, incapable of exercising any 
powers in respect of the document in 
question here. 

That, however, dces not end the matter, 
We would be sorry to administer the law 

(6) 7 R 624 at p. 632: 120 Ind. Oas. 645; A IR 
a4 P O 279; 58 Va 379; 30L W 481; 340 W N 

; GOWN "869; 999) MW N 931; Ind. Rul. 
(i980) P O05; 51 CLI 6; 32 Bom. LR 117; 58 ML 

J 59; (1930) A L J 533 (P 0). 

a 24 W R75;2 I A 210; 3 Sar. 509; 15 B L 


R 228 (PO). 

(8) 63 O 1 at p. 8; 157 Ind. Oas. aK A I R1935 
P Ó 165; 62 IA 265; 8 RPO 97; 1935 OL R 
505; 1935 AL R 8681; 1 B R 822; (1935) O W N 
952; 39 OWN 1 1191; (1935) A L J 1005; 42 4 W 
474; 69 M L J 503; 0935) MW N 11:5; 37 Bom, 
L RB833;16 P_L T 739 (P 0). 

(9) 18 C 556 JAH B). 

Qo) I DR qd 936) Nag. 104; 164 Ind. Oas 345; A 
I R 1936 P O 301; 1936 O L R 522; 3 BR 6; 1936 


ALR 861; OR b O 119; 19 N L J 228; TIM L 
J 856; 1; P L T 937; 41 OWN 101; 64 Ò L J 301; 
45 LWT; (1937) MW N 135 (PO). 


*Page of 7 R.—{Ed.] 
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insuch a manifestly unjust manner 
unless driven toit. Oonsider the following 
case. The property conveyed lies along, 
the border oftwe adjacent sub-distiicte. 
The boundary between them is not clearly 
defined and a doubt exists as to whether 
the property lies in sub-district A or 
sub-district B, A deed in respect of this 
property is presented tothe Sub-Registrar 
at A. He refuses to register it on the 
ground that tke property lies in sub- 
district B. The document is then taken to, 
the other Sub- -Registrar and he also refuses 
to register because, in his opinion, the pros 
perty is situate in sub-district A, What 
is tohappen ? Are the unfortunate parties 
tobe without any remedy? What is to 
happen if either registers mistakenly 
thinking that the property lies within his 


jurisdiction. Are the parties still to 
suffer ? 
Let us go a step further. The parties 


finding that they cannot obtain registration 
either at Aor at B go in appeal to the 
Registrar unders.72 and he decides in | 
favour of one or the other and decides 
wrcogly. Can his decision be questioned 
years after and the document be invali- 
dated ? It would be monstrous if the law 
was as unjustas that. It would be shock-* 
ing ifthe Couris could not give relief. 
We cannot believe that the system of 
justice which we administer is so bankrupt 
of resource angl good sense as to be unable 
to afford a remedy, l 
Ifthe trouble had arisen in the Civil 
Courts, the matter would of course have 
been curable under s.21 of the Code of 
Civil Procedure, But in view of their 
Lerdships _ pronouncements, we cannot 
take that view in acase of wrong regis-y 
tration. AJl the same we are of opinion 
that the parties cannot be placed in a worse 
position than they would have been in if the 
Sub-Registrar had done his duty and 
refused to register the document on the 
ground that the property did nat lie within 
his sub-district. Had he done that, one of 
the two things would have happened. 
The parties would either have gone to the 
Sub-Registrar at Balaghat or they would 
have appealed to the Registrar under s. 72 
ard he would then have decided where the 
document should be registered. The 
position is much the same as the one which 
occurred in Sah Mukhun Lal Panday v. 
Sah Koondun Lall (7) and the observations 
of Sir Barness Peacock. about the necessity 
of protecting persons who are not easily 
able to obtain proper legal advice and 


1939 
who therefore rely upona public officer 
todo the right thing by them are of 


peculiar force here. Also, as their Lordships 


observe: . 

Ifthe Registering Officer refuses to register, the 
mistake maybe rectiied upon appeal under 
s. 83(nows.72) or upon petition under s. 84 
(now ss. 73-75) asthe case may be; but if he 
tegisterg where he ought to register, innocent 
persons may be misled and maynot discover until 
it is too late to rectify it, theerror by which, if the 
registration is in consequence of it to be treated as a 
nullity, they may be deprived of their just rights.” 

The facts of that case were as follows: 


JA document was executed on July 10, 1868 


and it was registered on November 12 1868 
when it ought not to have been registered. 
In course of time a suit was instituted and 
the objection about invalid registration 
was upheld, The document was then re- 
presented for registration and this time 
registration wasrefused on two grounds; 
(1) that it was beyond time, and (2) that 
no refusal to register had been endorsed 
on the deed. On this a petition was pre- 
sented tothe High Court and the High 
Court ordered registration. Thereupon the 
registering authorities complied and regis- 
tered the document. Further litigation 


- ensued and the matter eventually went up 


. 


to the Privy Council, Their Lordships held 
that the High Court had no power to order 
registration and so their order was a nullity, 
but they also decided that the Registering 
Officer had authority of hisown motion to 
re-register and having ‘exercised that 
authority, the mere fact that he was influ- 
enced by an incompetent order of the 
High Cou'tin doing what he might have 
done without it, did not invalidate the 
registration. f 

In examining the Registrar's powers to 
re-register, their Lordships observed that : 

“though the statute makes it imperative to present 
an instrument for registration within four months 
rom the date ofits execution, no time iz fixed 
within which a deed presented and . accepted for 
registration must be registered, and, indeed, from 
the nature of the requirements of the Act, the period 
within,which the registration must be completed 
could not have been fixed.” 

They held that it was competent for the 
registering authority in those circumstances 
voluntarily to register the document and 
that it was not necessary to have the orders 
of a District or other Court to authorise re- e 
registration. 

A regards the absence of an endorsemente 
containing a refusal to register, their Lerd- 
ships observed that 

“whep it was declared bya competent Court that 
the ,registration was invalid, the Registering Officer 
might still have proceeded to compel the appearance 
of Me vendore and, upon their appearance, and ad- 
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mission of the executic:! cf the deed, to register it." 

This then seens ;: be the solution of tke 
present difficulty. . 

As a Court comp. t:nt to decide the matter, 
we hold that the į <, gistration was invalid 
because the Sub-Resgistrar at Biihar had 
no jurisdiction tc 42cept the document for 
registration, the p'perty comprised in it 
lying outside the!rrritorial limits of his 
juriediction. Tht, as their Lordships 
observe, is enough |: enable the parties to 
present the docrisent for re-registration 
and is enough to nable the proper regis. 
tering authority aq proceed as if the docu- 
ment was being j)::sented before him for 
registration for ths irst time. No question 
of limitation can arise because, as their 
Lordships held, th seis no limitation for 
the re-registratiot: :f a document. We, 
therefore, adjourr. this appeal to enable 
the document tc bi. re-registered and allow 
the plaintiffs two months from this date. 
but no more, to “spresent it for registra- 
tion before the pio ar registering authority. 
When that has bien done, a formal order 
decreeing the plelntiffs' claim with costs 
will be made. : 

Of course we h:‘e no power to order re- 
registration. That lower, as their Lordships 
point out resides: S 

“in the Oivil Court rithin the local limits of whose 
original jurisdiction 1 situate the office in which 
the document is souj/ to be registered. (Section 77 
of the present Act." . 

But in view! <«! our observations and 
in view of the Jecision of their Lord- 
ships of the Priv Councilin Sah Mukhun 
Lall Panday Y. Sah Koondun Lall (T), 
we can hardly think that there will 
be any trouble.’ [f, however, registration 
is refused and'tyon app3al the Regis- 
trar also refuses o direct registration, then 
a civil suit will | o unders.72 to compel 
registration and: would be obliged to 
keep this appeal ‘cending until the matter 
is finally settled. 

A number oj | other points have been 
raised but it isok meceasary to consider 
them here excep’ bhe objection about want 
of registration Jader ths Tadian Partner- 
ship Act. Thecsced Ex. Pi isin favour 
of Suganmal and, Chunailal, two brothers, 
(the let and 2ucl, plaintifs) and Kirodimal 
and Rameshwar : who are also brothers (the 
5th and 6th pla.4j;iffs). Taoey are not mem- 
bers of one fanily nor indeed do they 
belong to the s,) o caste. Thé first two are 
Oswals and the 3 her two are Agarwals but 
they joined togi'i.er in this venture and the 
defendants stato that that in itself consti- 
tutes them parliers. It is admitted that 


. 
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they have nothing else? in the shape of 
business in common. 7 
._ The consideration of the mortgage 
Rs. 4,009 Was made up as follows. Rupees 
1,250 was due to the family frm of the tirst 
four plaintiffs and a like sum to the 4th 
and 5th plaintiffs on account of old transac- 
tions. These debts had nothing in common 
and the liability for each was admit'edly 
separate and distinct. As regards the 
balance of the consideration, Rs. 1,500, it 
was advanced by the two sets of plaintiffs 
half and half. Tnerefore the only link 
between the various plaintiffs is the mort- 
gage. Does the mere fact that two persons 
or sets of persons’ separately advance 
money toa third ona joint security make 
them partners? We are clear it does not. 

We do not deny that there can be a 
partnership in respect of a single adventure, 
Section 8 of the Indian Partnership Act is 
Clear about that, but before that can 
happen, the other requisites of partnership 
must bepresent. Unders. 4 there must be 
a “business” and there must be an agree- 
ment to share the profits of that business, 
and the business mus! be carried on by all 
or any of the partners acting forall. We 
cannot regard an isolated act of money- 
lending on a joint security as constituting 
a business within the meaning of that defi- 
nition. Business is defined in the Act to 
include “every trade, occupation or profes- 
sion.” Now money-lending may be regard- 
ed as eithera trade or an occupation but 
not an isolated act of lending money. 

Of course we recognise that there were 
previous dealings between each set cf 
plaintiffs separately and the defendants 
and that each set separately can be regard- 
ed as money-lenders carrying on a money- 
lending business, but thatis not what we 
have to consider. It is the joint adventure 
that we have to test and so faras that is 
conceraes, it is no more than an isolated 
act. There is nothing to indicate that this 
was the first of a series of such acts entered 
upon as a business with a view to sharing 
the profits, and, in the absence of evidence, 
that cannot be assumed ; as a matter of 
fact it has not even been pleaded, and since’ 
the mortgage was executed in 1928, we 
have no doubt that plenty of other evidence 
would have been forthcoming if there had 
been any substance in this allegation about 
partnership. "The objection, therefore, fails. 

As observed before, this appeal will res 
main pending until the document in ques- 
tion has been re-registered. 

D. . Order accordingly. 
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LAHORE HIGH COURT 
Second Appeal No. 628 of 1937 
November 22, 1937 
DALIR SINGE, J. 
ABDUL SATTAR AND 0TAERS — PLAINTIFF 
-—A PPELLANTS 
versus 
FAZAL UL-RAHMAN AND OTHERS— 
DeFENDANTS—RESPONDENTS ° 
Civil Procedure Code (Act V of 1908), a. 152— 
Mistake in preliminary decree—No objection—-Final 
decree confirming preliminary decree—Still no ob- 
jection—Application that preliminary decree was 


wrong— Held on facts that it was too late toamend . 
the preliminary decree—Appeal—Amended decree— - 


Appeal lies. 

M sold a portion of the property to Z reserving 
to himself a certain portion of the property. Z 
brought a partition suit against M’s heirs on the 
basis of his titledeed for portion of the property 
left after excluding the portion reserved by M to 
himself. In the suit Z asserted that the portion go 
left to himself amounted to some 100 square yards 
and that the defendants were in wrongful posses- 
sion of that portion. The extent of this areas was 
not denied by the defendants, The preliminary 
decree gave to Z 50 square yards. The decree was 
confirmed bya final order. But even then the defend- 
ants didnot object that the preliminary decree was 
wrong inform. An appeal against the final order was 
dismissed. Subsequently the defendants applied for 
amendment of the preliminary decree on the ground 
that Z was wrongly given 50 square yards: 

Held, thatthe remedy was no longer open to the 
defendants. There was no accidental slip or error 
or omission on the part of the Courts concerned ; 
nor was there an accidental error or omission or 
slip in the plaint which intended one thing and 
owing to an accidental slip, stated another which 
led to the incorporation of the mistake in the decree, 
It was now too late to disturb the preliminary 
decree on the ground that the defendants had for 
the first time discovered this mistake. 

Held, aleo that an appeal lies from the amended 
decree though not from the order amending the 


decree, 

S. A. from the decree of the Dis- 
trict Judge, Delhi, dated January 18, 
1937. 

Mr. Shamair Chand, for the Appel- 
lants. 4 


Mr. Bishen Narain, for the Respondents. 

Judgment.—Tre facts of this case are 
as follows: One Ramji Dis owned certain 
properly. This property was sold to Abdul 
Shakur on January 7, 1908 On Marca 
24, 1920, Abdul Snakur sold the property 
to Mohammad Ishag. On April 1, 1920, 
Mohammad Ishaq sold a portion of the 
eproperty to Zahir-ud Dın reserving to 
himself a certain portion of the pruperty. 
Zahir-ud-Din brought a partitico suit 
against Mchammad Ishaq’s heirs on the 
basis of his title deed. Zahir- ud Din died 
and the present appellants are his . legal 
representatives. On February 11, 1934. a 
preliminary decree was passed holdipg 


. 


ly 
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that Zahir-ud-Din was entitled to 50 square 
yards out of the property in dispute on 
partition and it was further ordered that 
the tefendants be ejected from the amla on 
the land which fell within 59 square yards 
and Rs. 65-4-0 was fixed as damages 
against the defendants for contumaciously 
holding on to the property. The appeal 
from this decree was diamissed by the 
learned District Judge on January 25, 
1934, except as to the damages and eject- 
ment from the amla which was accepted. 
The decree consequently became a decree 
declaring Zahir-ud-Din entitled to 50 square 
yards of land and to partition of the pro- 
perty on that basis. A Commissioner was 
appointed and a final decree for possession 
by partition was drawn up on April 26, 
1935, and plot “A” shown in the plan 
attached as pink, an area shown as 50 
Square yards was given to Zahir-ud-Din. 
On April 8, 1935, an appeal to the learned 
District Judge was dismissed on the ground 
that the area was in accordance with the 
decree and the defendants had shown no 
“reason to upset the partition proposed. 

On appeal to this Court on November 
6, 1935, the Court ordered that certain 
objections put in which had not been 
‘allowed to be heard by the trial Court 
should be heard. .On March 10, 1936, 
the appeal was dismissed by this Oourt 
and there it appears for the first time the 
point now arising was raised but was not 
decided. The judgment-debtor then applied 


to the District Judge for amendment of - 


the preliminary dezree aud consequential 
amendment of ‘the final decree on May 2, 
1935. The learned District Judge has pass- 
ed an order amending the decree holding 
that according to the plaint all that was 
Sclaimed was the share in the property 
excluding the share which had been reserv- 
ed by Mohammad Ishaq for himself in the 
sale to Zahir-eud-Din on April 1, 1920. 
This area amounted not to 50 square yards 
but to 38 square yards 7 square feet, and 
the leafned District Judge appears to have 
amended the preliminary decree. It is not 
very clear whether he also amended the 
final decree but in the view of the case 
that I take, the point is not of any import- 
ance now. A preliminary objection has been 
raised that no appeal lies from the order 
of the learned District Judge amending the 
decree. The point, however, was noticed by 
tLe office and the learned Counsel for the 
appellant pointed out that he was appeal- 
ing not Irom the order but from the amend- 


ed decree, I.see no reason why an appeal - 
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should not lie fi the amended decree 
thovgh not from’ {.3 order amending the 
decree and I thei: ore overrule, the-preli- 
minary objection.. , ; ` 


On the meritsit} s real point is whether 
it is now open toth learned District Judge 
to order amendmaj: of the preliminary 
decree and consequi ntial amendment of the 
final decree. The ¿difficulty has arisen from 
the fact that Zé.) v-ud-Din undoubtedly 
applied for possestion by partition of the 
share of the projé :ty left after excluding 
the area that had dn reserved by Moham- 
mad Ishaq. At haat time it seems the 
parties were und] the impression that, 
excluding the prope|ty reserved by Moham- 
mad Ishaq which {mounted to 49 square 
yards. the rest of -l| > property amounted to 
100 square yards: 42d Zahir-ud-Din’s half 
share therefore cejie to £0 square yards. 
In paras. 5 and it of the plaint, Zabir- 
ud-Din had asserie/{ that the defendants 
were wrongfully in| possession of property 


amounting to 1X square yards. This 
allegation as to bl: area of which the 
defendants were | possession was not 


expressly denied. |. was merely stated that 
the defendants had) no knowledge and the 
present objector jierely made a vague 
statement that he ‘dd not admit paras, 1 to 
13 of the plaint.| | t is obvious that he 
must have known i should have known,the 





area of which adm. :dly he himself was in 
possession, whetiuc: that possession was 
rightful or wrongfl1} However, be that as 
it may, on these faz! 3, the Court could have 
paesed no doubt a(:cree giving Zahir ud- 
Din a half share [ir the remainder of the 
property excludin; the 49 square yards 
reserved by Mohain nad Ishaq. The Court 
however evidently |e: cepting the statement 
of Zahir-ud-Din, In :; expressly denied by 
the defendants, tb: 1 the remainder of the 
property was 100 square yards in area, 
passed a decree inll; ẹ form of giving Zahir- 
ud-Din 50 square! , ards of the property. 
It was now open |i defendants either to 
apply to the Courtjt| amend the form of the 
decree or to raise < matter in the appeal 








which they took bef, re the learned District 
Judge. They ado ted neither of these 
courses and the le: ned Counsel for the 
respondents concede. that the reason for this 
was that nobody Id ubted at the time that 


“the area was 100 squ'.re yards. That appeal 


was dismissed and :no further action was 
taken by tke defend: .ats. 


In the final dejs1:2 where 50 square 
yards had been 4u y allotted by the Qom- 


20 
missioner to Zehir-ud-Pin certain objec- 
tions were taken but this objection that 
the preliminary decree was wrong in form 
was not taken even then and the parties 
fought on other grounds. The final decree 
affirmed the preliminary decree. The 
appeals from that final decree have been duly 
dismissed up to this Court. In this Court’s 
judgment it was pointed out that the 
remedy, if any, of the debtors of the judg- 
mentedebtors was to apply to amend the 
preliminary decree but the Court did not 
hold and expressly refrained from express- 
ing any opinion as to whether that remedy 
was or was not open to them in the circum- 
stances of the present case. It appears to 
me after considering the matter that the 
remedy was no longer open to the judg- 
ment-debtors. There was no accidental 
slip or error or omission on the part of the 
Courts concerned: nor was there an acci- 
dental error or omission or slip in the 
plaint which intended one thing and owing 
to an accidental slip stated another which 
Jed to the incorporation of the mistake in 
the decree. Such cases no doubt have been 
held in some rulings to fall within the pure 
view of ss. 151 and 152, Civil Procedure 
Code. In this case, however, the facts must 
have been or should have been within the 
knowledge of the defendants, the judgment- 
debtors. There was a positive assertion 
mage which was not expressly denied. It is 
unfortunate that the form of the decree 
embodied this mistake but it appears that 
this was due to mistake as to the area 
under which both the parties were labouring 
at the time. Steps have been taken to 
incorporate the preliminary decree in a final 
decree. It would be altogether too much 
to hold that all those steps and the expenses 
connected therewith shculd be held to be 
void and of no effect because now the 
judgment-debtors have discovered that there 
was a mistake in the area given to the 
plaintiff in the preliminary decree. That 
point, as stated already, must have been 
or should have been known to them at 
the time ofthe preliminary decree and the 
remedy was obviously?open to them at 
that time. It seems tome that it is now 
too late to disturb the preliminary decree 
on the ground that the defendants have fore 
the first time discovered this mistake. 


1 would fherefore accept*the appeal, set 
aside the order of the learned District 
Judge and restore the original preliminary 
decree and consequently also the final 
decree. I leave the parties to bear their. 
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own costs of this application to amend 


throughout. on i 


D. _ Appeal accepted. 
e -7 oe; 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 74 of 1937 
December 12, 1938 . 
Taom, C. J. AND Ganaa Nata, J. 
BIBI AMNA KHATOON BEGUM anp 
OTARRS—P LAINTIFF3S—ÅAPPELLANT3 3 


versus E 
BENI RAM anp orHers—DerENDANTS— ' 


RESPONDENTS. 

Agra Tenancy Act (III of 1928), ss. 73, 219—Suit 
against thekadar for arrears of rent based on lease 
executed when old Tenancy Act was in force—Lease 
providing that lessee would not be entitled toany 
remission of rent even when remission of revenue was 
made by Government—Lessor, if can recover full rent 
inspite of any remission of revenue by Government 
—8&. 6(c), U. P. General Clauses Act (I of 1904), 
if stands in way of lessor—S. 6, applicability. 

Secticn 219 of the Agra Tenancy Act applies to 
“all” thekadars. The word “all” does not admit of 
any exception ; consequently it applies to all past,. 
present and future thekadars. The word “all” is 
very significant and shows that no exception has been 


madein the case of old thekadars whose thekas ` 


came into existence while the old Tenancy Act was 
in force. 

Plaintiff brought a suit against thekadar torecover 
arrears of rent based upon a lease executed when 
the old Agra Tenancy Act of 1901 was in force. The 
lease itself provided that even if in any year during 
its continuance remissions of revenue were made, 
by the Government, the thekadar would not be 
entitled to any renfssions in the rent payable by 
him to the lessor, Reliance was placed by the 
defendants ons, 51 of the old Tenancy Act, under 
which the tenants were entitled to remissions in 
their rent, on account of remissions in revenue made. 
by the Government : 


Held, that the thekadar was notj entitled to the | 


benefit of remissions, there being an express pro- 
vision to the contrary, in the lease within the mean- 


ing of s. 219. The plaintiff was entitled to claim & 


full rent in spite of any remissionsin revenue which 
may be made by the Government, ands. 6 (e), U. P, 

General Olauses Act, did not stand in the way ‘of: 
plaintiff, 

Section 6 (e), U. P. General Clauses Acth\would: 
apply to only those cases “where a different in- 
tention does not appear in the new enactment,” 

L. P. A. against the order of Mr. Justice. 
Harries, dated April 28, 1937. 


Mr. N. P. Asthana, for the Appellants. 

Mr. N.C. Vaish, for the Respondents. : 

Ganga Nath, J—This is a plaintiffs’: 
Letters Patent Appeal against the decision’ 
ot a learned Single Judge of this Court. It 
arises out of a suit brought by the plain- 
tiffs against the defendants-respondents to 
recover arrears of rent. The defendants are 
thekadars. There was no dispute about the 
amount of ariears of rent due from, the- 


. 


~ 


Le 
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defendants, but the defendants contended 


`. that they were entitled to remissions, remis- 


¿Sion of revenue having been made by the 

Govérnment. The lower Courts fund in 
fayour of the defendants and gave the 
benefit of the remissions to them. On 
appeal the learned Single Judge confirmed 
their decision. The lease sued upon was 
executed on May 16, 1914, when the old 
Agra Tenancy Act of 1901 was in force. 
The lease itself provided that even if in 
‘pny year during its continuance remissions 
of revenue were made by the Government, 
the thekadars would not be entitled to any 
remissions in the rent payable by them to 
the lessors. Reliance was placed by the 
defendants on s. 51 of the old Tenancy Act, 
under which the tenants were entitled to 
Yemissions in their rent on account of 
‘remissions in revenue made by the Govern- 
ment. The provisions of s. 51 of the old 
Tenancy Act, have been replaced by s. 73 
of the present Tenancy Act of 1926. But 
s. 219 has been added, which enacts: 

“The provisions of ss. 71, 73, 74, 75, and 76 aball 
‘apply to all thekadars, unless there is an express 
provision to the contrary in the theka.” 

It was contended on behalf of the appel- 
lants that under s. 6 (c) U. P. General 
Clauses Act, the defendants-respondents 
had acquired a right under the old Tenancy 
Act and consequenly s, 219 of the present 
Tenancy Act did not apply to their case. 


: Section 6, General Clauses Act, enacts: 


“Where this Act or any Act 8f the Governor- 
General -in-Oouncil or Regulation made after the 
commencement of this Act repeals any enactment 
hitherto made or hereafter to be made, then, unless a 
different intention appears, the repeal shall not 

(e) affect any right, privilege, obligation or liabi- 
lity acquired, accrued or incurred under any enact- 
ment so repealed.” 

3 This section would apply to only thcse 
Gases “where a different intention does not 
appear in the new enactment.” Sec- 
tion 219 of the present Agra Tenancy Act 
applies to “all” thekadavs. The werd “all” 
does not admit of any exception; con- 
sequently it applies to all past, present and 
future thekadars. The word “ali” is very 
significant and shows that no exception has 
been made in the case of old thekadars 
whose thekas came into existence while the 
old Tenancy Act was in force. Section 6 
(c), General Olauses Act, therefore does not 
stand in the way of the plaintiffs. As 
already stated under the terms of the theka 
the plaintiffs are entitled toclaim full rent 
in spite of any remissions in revenue which 
may be,made by the Government. It ig 
therefore ordered that the appeal be allowed 
with epsts,.the decrees of the lower Oourts 
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be set aside and tre plaintiffs’ suit be 


decreed with costs. ; 
& Appeal ollowed. 


LAHORE HIGH COURT 
Second Appeal No. 1286 of 1935 
March 30, 1937 
Trex OHAND, J. 

SOHAN SINGH—P aintire—AppRLLANT 

versus 
DANU AND OTHERS — DEFENDANTE — 
RESPONDENTS 

Cusiom (Punjab)—Alienation — Plaintiff's grand- 
father selling ancestral land with consent of plaintiff's 
father,in 1838 and 26 years before plaintiff's 
birth—Alienation unsuccessfully challenged by the 
only other reversioner—Swit by plaintiff challenging 
it on ground of want oj consideration and legal 
necessity— Plaintiff held had no locus standi, 

The grandfather of the plaintiff sold the ancestral 
land in the year 188% 26 years before the 
birth of the plaintiff who was born 25 years after 
the death of the alienor. Onlytwo reversioners 
were alive at thetime of the sale, who could have 
contested the alienation. Of these one was the 
plaintiffs’ father who had attested the sale-deed, 
The other instituted a suit in 1901 for setting aside 
the sale. To this suit the plaintiffs’ father was made 
a defendant and he had supported the sale, The suit, 
however, was dismissed. The plaintiff in 1934 
brought a euit for setting ¿side the alienation alleg- 
ing that the sale had been effected without considera« 
tion and legal necessity : 

Held, that the sale had become indefeasible at the 
instance of any reversioner, long before the plaintiff 
was begotten. He had therefore no locus standi to 
sue, Gurdit Singh v. Hukam Singh (3), relied 


on, 

Held, also that the plaintif‘'s suit was further barred 
by the consent of his father which had not been proved 
to have been given mala fide. with a view to injure the 
interests of the reversioners. 

8. A. from the decree of the Additional 
District Judge, Lahore, dated May 22, 1936, 

Mr. Mathra Das, for the Appellant. 

Mr. Amar Nath Chopra, for the Respon- 


dents. 


Judgment.—This second appeal arises 
out of a suit brought by Sohan Singh, plain- 
tiff-appellant, for possession of ancestral land 
which had been sold by registered deed by 
hie grandfather Mehtab Singh to Hasta, 
father of the contesting defendants, for 
Rs. 1,000 as far back as April 24, 1888 
The plaintiff was born in 1914 and 
instituted the suit on April 26, 1934, 
alleging that ths sle had been effected 
without consideration ard legal necessity. 
“The defendants pleacled that the suit was 
barred by limitation, taat the plaintiff, being 
4n afterborn grandson of the vendor, had no 
locus standi to sue, and that the sale had 
been effected for consideration and neces- 
sity. The trial Judge found for the plaintiff 
on the first two points, holding that the 


` plaintiff had locus standi. to sue and that the’ 


JA 
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suit was within limitation. He held, however, 
that necessity had been established for 
the full amount paid and on this finding 
he dismitsed the suit. On appeal, the 
District Judge disagreed with the trial Judge 
on all the three points mentioned above. 
He found that necessity had been established 
to the extent of Rs. 600 only, but that 
the plaintiff had no locus standi to sue as 
his father Bahadur Singh had ratified the 
alienation before his birth and that the 
suit was barred by limitation. In the result 
he affirmed the decision of the trial Judge 
dismissing the suit. 

Before considering the questions of law 
which have been argued before me, it is 
necessary to’ state a few facts which were 
either admitted at the trial or are concluded 
by the findings of the learned District Judge. 
As already stated, the sale in dispute was 
effected on April 24, 1888. The land was 
admittedly owned by the father of the 
vendor Mehtab Singh, and the only living 
reversioners of the vendor at the time of the 
sale were (1) his only son Bahadur Singh, 
father of the plaintiff, and (2) his brother's 
grandson Amar Singh. Bahadur Singh 
attested thesale-deed. The vendor Mehtab 
Singh died in 1889. After his death one 
Khazan Singh, a distant collateral, instituted 
a suitto preempt the sale. To that suit, 
Bahadur Singh and the vendees were 
impleaded as defendants, Bahadur Singh 
supported the sale, and the suit was 
dismissed. In 1901, the other reversioner 
Amar Singh, instituted a suit for possession 
of the land on the ground that the land 
was ancestral qua-him and the sale by 
Mehtab Singh in favour of Hasta had 
been effected without consideration and 
necessity. To this suit also, Bahadur 
Singh was impleaded asa defendant. On 
this occasion again, he supported the sale, 
which was upheld and the suit dismissed, 
After 1901 Bahadur Singh got a son named 
Babal Singh, who is alive but has not 
brought any suit to contest the sale. The 
plaintiff Sohan Singh was born in 1914, 
“He attained majority in 1932, and brought 
the present suit on April 26, 1934. 

On these facts, there can beno doubt that 
the plaintiff's suit is barred by time. The 
learned trial Judge found the suit to be 
within limitation, following two Full Bench 
decisions of the Chief Court reported in 
Dheru v. Sidhu (1) and Sundar v. Salig 
` Ram (2). Before me the learned Counsel 
for the appellant has placed reliance on 

(1)59 P R 1903:93 PL R 1903 (F B). 


(2) 26 P R J911; 9 Ind. Cas. 300; 34PLR1911 


(FB), 


18116 


the same rulings. It appears, however, to 
have been overlooked that these rulings 
have been rendered obsolete by the enact- 
ment of (Punjab) Act I of 1920, whiche 
was in force at the time of the institution 
of tke suit and governs the case. “By 
8.6 of that Act, a period of one year next 
after the commencement of the Act was 
provided for suits for which the period pre- 
scribed under the Act was shorter than that 
prescribed under the Limitation Act of 
the earlier Punjab Limitation (Ancestral 
Land Alienation) Act I of 1900. This one 
year expired in 1921, but at that time the 
plaintiff was a minor, and under s. 6, 
Limitation Act, he could bring the suit 
within one year of his attaining majority. 
The plaintif .was born sometime in 1914: 
he attained majority in 1932. Assuming 
that he had locus standi to sue, he could 
have brought the suit in 1933 up to the 
date of the completion of his 19th year. 
The present suit, however, was instituted 
on April 26, 1934. It is, therefore, clearly 
barred by time. f 

Itis equally clear, that the plaintiff having 
been born 26 years after the alienation, 
and 25 years after the death of the alienor, 
had no locus standi to maintain the suit. As 
already stated, at the time of the-sale, there 
were only two persons alive, who could have 
contested the alienation. Of these, Bahadur 
Singh, father of the plaintiff, had attested 
the sale-deed and had subsequently 
supported the*transaction in suits brought 
by Khazan Singh and Amar Singh in 
1891 and 1901, respectively. Amar Singh 
actually brought a suit in 190i to contest 
the sale but his suit was dismissed. The 
sale had thus become indefeasible at the 
instance of any reversioner, long before the 
plaintiff was begotten. He had, thereforg 
no locus standi to sue: Gurdit Singh v. 
Hukam Singh (3). The plaintiff's suit is 
further barred by the consent of his father 
Bahadur Singh, who has not been proved 
to have been given mala fide witha view 
to injure the interests of the reversioners. 

In view of these findings it is not necessary 
to consider the contention of the respondent's 
learned Counsel that the transaction must 
be held to have been effected for necessity 
in view of the fact that the entire considera 
tion has been found to have been proved, 
that 3-5ths of this was paid to prior 
creditors, and that noimmorality or wanton 
waate is imputed to the vendor. The appeal 
fails and is dismissed with costs. 

D. 2 Appeal diemissed. 


(3) 56 PR 1903; 167 P L R 1903 (F.B) og 


1939 . 


ALLAHABAD HIGH COURT 
Second Appeal No. 687 of 1935. 
: November 4, 1938 
s BENNET AND Vew, JJe : 
HAR NARAIN SINGH AND ANOTHER — 
DEFENDANTS —APPELLANTS 
-VETSUS 
NAND RAM SINGH AND 0TAERS— 
PLSINTIFFS AND OTHERS—DEFEN+ 


DANTE— RESPONDENTS. 
Agra Tenancy Act (111 of 1926), ss. 23, 24, 25— 
Occupancy tenant dying while Act of 1881 was in 
ferce—His widow succeeding him dying suc- 
ceeded by daughter—Daughter dying while Act of 
1926 was in force--Succession to daughter, if gov- 
erned by Agra Tenancy Act or by personal law— 
Hindu Law—Alienation—Widow—Power of—Whe- 
ther can partition family estate by assigning shares 
to strangers, so as to bind reversioners—Res judicata 
—Hindu daughter compromising suit brought by her 
in her personal capacity and for personal relief— 
Compromise, whether res judicata against next rever- 
sioners. 

In general the personal law will apply to show 
how the property of a deceased person isto be in- 
herited. It is only so far as the personal law is 
modified by statute that the personal law will not 
apply, [p 37, col. 1.] 


‘An occupancy tenant died while the Agra Tenancy 
Act of 1281 was in force and was succeeded by 


Hak Nakain SiNGH v. NAND RAM SINGH (ALL.) ‘ 


33 
d el 

Held, that the succes8ion to the daughter .would 
not be governed by the Agra Tenancy Act as the 
Act made no provision for such a case, but by the 
personal law of the occtipancy. tenant, e Ajodhiya 
Pandey v. Rajna (2), relicd on, Dular Pandey v. 
Nanda Budha 1), distinguished. 

A Hindu widow holding co-parcenary property 
in the capacity of a widow can make an agreement 
as a family settlement for a period of her life-time 
but she cannot bind the ‘reversioners by the parti- 
tion of the estate assigning shares to strangers, 

Where a Hindu daughter institutes a suit in her 
personal capacity and not in a representative capacity, 
asking for a personal relief and-compromises it sub- 
sequently, she cannot by such action bind the rever- 
sioners. Beinga person whocould claim only a limited 
interest asa Hindu daughter, such a compromiss 
cannot bind the next reversioner—daughter's son—as 
res judicata. ote AK 

5. A. from the decision of the District . 
Judge, Benares, dated January 9, 1935, f 

Messrs. G. S. Pathak and B. Mukerji, 
for the Appellants. 

Messrs. P. L. Banerji, N. P. Asthana and 
Shah Jamil Alam, for the Respondənts. 


Bennet, J.—This is a second appeal by 
defendant No. 1, Her Narain Singh, and 
defendant No. 2, Wirja Saran Singa, against 
concurring decrees of the two lower Uourts 
granting possession to the plaintiffs of 


his widow. The widow died in 1900 and was suc- +e : ami 
ceeded by her daughter who died in 1932 while property i list B of the plaiat. The family 
the Agra Tenancy Actof 1926 was in force : pedigree is-as follows:! 


DEBI SAM SINGH tee . 


Musammat Lachminan=Mahabir Singh=Musammet Lakhpati 
, died 1960 
| (widow No. 2) 


, died 1900 | : died 1882 


h (widow No, 1) 


Musammat Ram Anandi, 
daughter died on 
February 13, 1933. 


| 
Ram Dahal Singh 
=Musam nat Jamna 
Kunwar died 1898 
(widow) 


| 
Musammat leo Kali 
deceased daughter married 
to Hirday Narain 
Singh 


| : 
Har Naraia Singh 
defendant No. 1, 





Musammat Uneeta daughter 


Singh) widow - 


| 
Bhola Singh==Musammat 
. Jogta (predeceased Mahabir 


l 
Musammat Abalkha daughter 
died 1901 married to 
Lal Makund Singh 


Musammat Patto deceased daughtes 
married to Girja Saran Singh 


defendant No. 2. 


ana Mamenang anaa anama anaa, 


Ram Chariter Singh Anand Rim Singh, 
| plaintifi No, 2. 
Bachcha. 


- Alakh Narain Singh, 
121-5 & 6 


al 
e aaa a ee 





| | 
Nand Ram Singh, Kubir Singh 


è plaintiff No. 1, 


tl 
Badri wil, Singh, 
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Plaintiff No. 1, Nand Ram Singh and plain- 
tiff Nc. 2, Anand Ram Singh, are the sons of 
Musammet Ablakha who was a daughter of the 
last male holder, Mahabir Singh. Mahabir 
Singh died on January 26, 1832, and it is 
not now disputed that when he died, he 
was the sole survivor of a joint family 
which had consisted originally of his 
father, Debi Saran Singh; his brother, 
Ram Dahal Singh and himself and one son 
Bhola Singh who had predeceased him. 
The family property set out in the plaint 
consisted of list A anda portion of list A 
is list B, and the plaintiff sue for posses- 
sion of list B. The major portion of list B 
consists of fixed rate tenancy, cccupancy 
tenancy and cultivatory holdings. There is 
also some property consisting of groves, 
wells and houses in ruins. When Mahabir 
Singh died in 1682, the succession to the 
tenancies was governed by the North- 
Western Provicces Rent Act (XII of 1851), 
s. 9, which provides as follows: 

“The right of tenants at fixed rates may devolve 
by succession or be transferred, 

No other right of occupancy shall be 
transferable in execution of a decree or otherwise 
than by voluntary transfer between persons in 
favour of whom as co-sharers such right originally 


arose, Or who have become by succession co-sharers 
therein, 


When any person entitled to such last men- 
tioned right dies, the right shall devolveas if it 
were land: Provided that no collateral relative of 
the deceased who did not then share in the clulti. 
vation of his holding shall be entitled to inherit 
under this clause.” 


At that period therefore the devolution 
was similar to land, that is to proprietary 
rights is land, ‘and in case of Mahabir 
Singh who was a Hindu, the devolution 
was by Hindu Law. Accordingly on the 
death of Mababir Singh who was the last 
male survivor of this Hindu joint family 
the only persons entitled to hold his estate 
were his two widows, Musammat Lachminan 
and Musammat Lakhpati. These two ladies 
executed a document on December 19, 1852, 
by which they divided the estate into four 
portions, One portion for each of them, one 
portion for Musammat Jogta, the widow of 

“ the predeceased con, Bhola Ringh, and one 
porticn for Musammat Jamna Kunwar? the 
widow of the predeceased brother Ram 
Dahal Singh. Now neither of these tpo 
ladies, Musammat Jogta nor Musammat 
Jamna, had sny mght to hold any 
portion of the property under Hindu 
Law. Their righte were limited to main- 
tenance. 


In 1886 Suit No. 133 wes brought by 
Musammat Uneeta and Musammat Ablakha; 
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two daughters of Mahabir Singh, and they 
claimed against Musammat Lachminan, 
Musammat Lakhpati, Musammat Jainna and, 
Musammat Patto, the daughter of Musammat 
Jogta, that tLey should be grarited a declara- 
tion that the two plaintiffs, Musammat Uneeta 
and Musammat Ablakha, were entitled along 
with Musammat Ram Anandi, another daugh- 
ter, to succeed to all the property ofMahabir 
Singh on the death of two widows of Maha- 
bir Singh. It is clear that Vusammat Jogta | 
was not made a parly to the suit as she had 


died at the time and her daughter Musammat ~ 


Patto was her representative. In this sult 
there was a compromise on ‘March 1, 1887, by - 
which the plaintiffs in the suit recognized 
the agreement of December 19, 1882, and 
held that it should be maintained. At the 
same time the learned Counsel points out that 
there was at this date a compromise in another 
Suit No. 13 of 1887 brought by Musam- 
mat Lakhpation a mortgage against Sheo- 
bali and his three sons including Lal Makund 
Singh, the father of the plaintiffs. In this 
compromise Musammat Lakhpati gave up 
her claim to the mortgage money. Une of the 
grounds of appeal is that thereissomeestop- — 
pel against the plaintifis, on account of this 
compromise in Suit No. 13 of 187 because- 
it is said that their father’s father benefited 
by Musammat Lakhpati giving up her claim 
to the mortgage mcney and apparently the 
argument proceeds that the plaintiffs have | 
now inheritedthis benefit. But if the com- 
premise had nit been made and Musammat 
Lakhpati had obtained a decree, she would 
have obtained tlis money and this money 
would have descended to tke plaintiffs by 
Hindu Law from her as the mortgage was one 
in favour of her husband, the mortgage have __ 
ing been made on August 19, 1881. We X 
not consider therefore that it has bee 
shown that any benofit accrued to the 
plaintiffs from this compromise between 
one of their ancestcrs and another of their 
ancestors. 

The property appears to have keen held’ 
in the four separate shares and eventually 
the two widows, Musammat Lachminan and ~ 
Musammat Lekhpati, died in the year 1900 
and Musammat Jamna had died previous to 
that in 1898. Musammat Ram Anandi, the 
daughter of Mahabir singh, succeeded toa 
portion of the property of her father and she 
died on February 13, 1933. As long as she ` 
remained alive, the present plaintifs had no 
right to bring a suit because she was entitled 


_to the whole of the property of ker father. 


On her death in 1933 the present suit was ` 
brought without any delay on August 14, 
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1933. Now the position of the defendants 
is that defendant No. 1, Har Narain Singh, 
is the son of a daughter of Musammat Jamna 
Who wrongly got possessioneof one quarter of 
the property under the agreement of 1882. 
Deféndant No. 2, Girja Saran Singh, is the 
husband of Musammat Patto, the daughter of 
a pre-deceased son of Mahabir Singh, and 
he was also in pcssession of a portion of the 
property. The two plaintiffs. on the other 
hand, are the sons of a daughter of Mahabir 
‘Singh and under the Hindu Law the plain- 
' tiffs are clearly entitled to succeed to all 
the property of Mahabir Singh. 

Various argumebt have been addressed 
tous, Ths main argument which has been 
addressed -to us arises from the faci that 
the property is mostly occupancy tenancy. 
As regards the fixed rate tenancy, there 
_ is no doubt that the succession to it is 

governed by Hindu Law. In regard to the 
occupancy tenancy, the argument by learned 
Counsel for the appellants is that the suc- 
cession is governed by ss. 24 and 25 (1), 
Agra Tenancy Act (IJI of 1926). He claims 
that the plaintiffs tosucceed must be with- 
=. in the Proviso of s. 24 which is: 

“Provided that no such daughter's son or col- 
lateral relative shall be entitled to inherit, who 
did not share in the clutivation of the holding at 
the time of the tenant's death." 

Assuming fora moment that this con- 
tention of law is correct, there is a finding 
_. of the trial Court as follows: 

“I believe the plaintifi's evidence which establish 


that they were sharing in cultivation with Mahabir 
Singh.” 


Ground No. 10 of appeal by the defen- 
dants to the lower Appellate Court question- 
ed the correctness of this finding Now 
.. the burden of proof was on the appellant- 
dgfendants to show that the finding was 
ifcorrect. The Munsif had detailed the 
evidence of sharing in cultivation on which 
the ` plaintiffs have relied. The lower 
Appellate Court deals with this matter in 
the following passage: ; 

“Itis also argued that according to s. 24 of the 
present Terfancy Act, the plaintifs cannot inherit 
the tenancy of Mahabir Singh as they did not share 
— in the cultivation ofthe holding at the time of the 
death of Mahabir Singh. The plaintiff Anand Ram 
gave his age ina suit filed by him against Chirkit as 
50 years (vide Ex. ZZ) dated November 18, 1932, 
Mahabir Singh died in 1882. Thus he might bea 
year old and his brother six years old at she time 
of death of Mahabir Singh. I agree with the learned 
Oounsel for the appellant that the plaintiffs were too 
young to share in the cultivation if their age was 
~ really one to six years. But the village people often 
are very indifferentin giving their age when making 


8 statement gnd the age of 50 written by the reader of | 


the Oourt cannot be conclusive regarding the age of 
the plaintif. ut apart from this the learned Oounsel 


~ 
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for the respondent has argued that it was not neces- 
sary for the plaintiffs to have shared the cultivation 
with Mahabir Singh.” F 

It appears from this passage that the 
appellants’ Counsel relied solely on theage 
given by Anand Ram in the previous 
The Court found that that 
age was not a reliable piece of evidence. 
There was, therefore, nothing left on which 
the two appellants challenged the finding 
of the trial Court and apparently the lower 
Appellate Court meant that the finding of 
the trial Court as to sharingin cultivation 
should stand. There is, therefore, a finding 
of fact against the appellants that the 
plaintiffs did share in the cultivation of 
Mahabir Singh ani accordingly even if 
s. 24 of Act [ll of 1926, is applied to the 
plaintiffs, they satisfy the criterion in the 
Proviso of that section and are entitled to 
succeed to the occupancy tenancy of Maha- 
bir Singh in question. In view of this find- 
ing of fact, it is peraaps not very necessary 
to discuss the correctness of the legal argu- 
ment of Counsel for the appellants. But 
we may briefly mention our view. Learned 
Gounsel relied on the Full Bench ruling 
in Dular Pandey v. Nandai Budha (1). 
He claimed that the principal of that 
ruling would apply to the present case. 
Now in the present case there was an 
occupancy tenant Mahabir Singh who died 
in the year 1882 while Act XII of 1831 was 
in force and under s 9 of that Act on hi$ 
death the succession to his property devolv- 
ed as succession to landed property, that 
isto say, as he was a Hinda the personal 
law, that is the Hindu Law applied and his 
widows held the Jimited estate of a Hindu 
widow. On their death in the year 1900 his 
daughter, Musammat Ram Anandi succeed- 
ed tothe limited estate of a daughter under 
the Hindu Law. Now Act II of 1901 came 
into force and s. 22 made provision for the 
succession to an occupancy tenant but no 
reference is riade to the case of an 
occupancy tenant who had died before the 
Act. Farther, s 22 of that Act does not 
confer any fright of succession on a 
daughter. In 1926 United Provinces 
Act SMI of that year was pas'ed and there 
is a table of succession ins. 2: but that 
table also does not grant any right of suc- 
cession to a daughter. 

The question in the present case is how 
is the succession regulated on theedeath of 
the daughter ir 1933? The claim for the 

(1) (1938) A LJ 585; 176 Ind, Oae. 226; A I R 1938 
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appellant is that the quccession would be 
regulated under s. 25 (1) and that we 
should hold that the reference in that sub- 
section tora female occupancy tenant “who 
has inherited an interest in a holding under 
8. 24” will apply to Musammat Ram Anandi. 
In the Full Bench case there was a question 
of atenant who had died while Act II of 
1901 was in force, and he had been succeed- 
ed by his widow and his widow had died 
while Act ILI of 1926 wasin force. The 
question before the Full Bench was whether 
the language ins. 25 (1) could be held to 
include this widow or whether it must be 
held that she came intc the residuary sub- 
8. (2) of 8.25, One of the learned Judges held 
that she did come into the residuary s. 25 
(2) and that she acquired the status of a 
new stock of descent under that gub-sce- 
tion. The remaining four Judges constitut- 
ing the majority of the Bench held that she 
would come into s. 25 (1) and that the 
words “a female occupancy tenant who 
has inherited an interest in a holding 
under s, 24” might be extended to apply 
to her by reading the words “an interest 
in a bolding under s. 24" ae “an interest of 
the nature prescribed by s. 24.” Now in 
that case there was no great difficulty in 
such an interpretation because the widow 
had succeeded under s, 22, Act II of 1901, 
to the limited interest under sub-s. (b) till 
her death or re-marriage and that interest 
is expressed in similar words in s. 24, cl. 2 
of Act IJI of 1926, as “widow till her death 
or re-marriage.” 

But the learned Counsel for the appel- 
lants desires to make a very great extension 
of the dictum of this Full Bench. The 
person comes not with the interest of a 
widow but With the interest of a daughter 
ands, 24 ofthe present Agra Tenancy Act, 
does not give any interest to a daughter. 
If we were to apply the interest of a widow 
under s. 24 to a daughter, we would then 
have to hold that the interest of the 
daughter would be forfeited on re-marriage 
which is obviously incorrect. Moreover, 
the cases are different as in the Full Bench 
‘case the male tenant died while Act IL 
of 1201 was in force and in the present case 
the male tenant died while Act XII of 18:1 
was in force. Under the latter Act the 
succession was similar to that of land, that 
isto say, the personal law of the tenant 
applied. Now in the Province of Agra; 
there are tenants who are Hindus and 
tenants who are Muslims and tenants who 
are Christians. 
three classes is different and itis only in 


. widows who 


The personal law of these 
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the case of Hindus that the widow or 
daughter takes a limited right. In the 


other two classes the widow or daughter 

takes an absolute, right and it would bee 
extremely difficult to say that the widow 

or daughter of 2 Muslim or Christian tenant. 
who died while Act XIE cf 183] was in force 

could come into s. 24 as g. 24 deals with 

take a limited” right. No 

doubt the Act dces indicate in s. 25 (2) that 

the persons with whom that sub-section deals 

are female occupancy tenauts other than 

those in sub-s. (1) and it would appear one 
first sight thatthe Act may intend that these 

two sub-sections should iaclude all femalé 

tenants. But it.is also possible tohold a 

view that the Act did not intend to deal 

with a case like the present where the 

last male cccupancy tenant had died while 

Act XII of 1881 was in force. 

As already pointed out, it would be diffi- 
cult to deal comprehensively with the 
different classes of personal law applying 
to different tenants under that Act and 
the number of such cases would be very 
small. It was apparently therefore not. 
the intention of the Legislature to deal 
with this matter at all in the present 
Tenancy Act. In this connection we have 
been referred to a ruling of a Bench 
of this Court: Ajodhiya Pandey v. Rajna 
(2). In that case there was somewhat a 
similar problém, where the male occupancy 
tenant died under Act XII of 1881 and 
was succeeded by his widow who died 
under Act II of 1901 and succession was 
claimed by his daughter. The Bench held 
that as Act II of 1901 was silent on the 
point, it would not apply to such a case 
and that the personal law of the deceased 
male occupancy tenent applied. We 
observe that it is true that this cas 
differs as the death of the widow cceurred 
under Act If of 1901 and not under Act TII 
of 1926. But we consider that tbe prin- 
ciple of this ruling is one which we 
should follow. After the introduction of 
Act II of 1$01, there were conflicting deci- 
sions on the point as to how far Act Il 
of 1801 should apply to the case of a 
tenant who had died previous to that Act. 
In some cases the argument has been put 
forward that some vested interest had 
been acquired under the previous Act, 
apparently with a view to apply the 
provisions of the General Clauses Act or 
B. 2, sub-s, (4) of Act II of 1901 Those 


(2) (1935) A L J 934; 158 Ind. Cas. 888; AIR 1935 
All. 845; 58 A 139; 1983 RD 415; 1935 Æ L R 1029; 
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claims were rightly held to be incorrect. 
jt is undoubtedly a fact that Act II of 1901 
in Sch. II repealed the ewhole Aci (XII 
of 1881) and-the provisions of s. 9 are 
no looger law. But the present Tenancy 
Act ins, 23, sub-s. (1) states that the 
interest of an occupancy tenant is herit-. 
able. Now in general the personal law. 
will apply to show how tke property ofa 
deceased person is to be inherited. 

, It isonly so far us the personal law is 
modified by statute that the personal law 
will not apply. We have, therefore, to see 
whether the present Tenancy Act deces 
modify the personal law in a case like 
the present and the burden of proof to 
this ‘effect lies on learned Counsel for the 
appellants. In our opinion he failed to show 
to us that the present Tenancy Act does 
modify the personal law jn a case like 
the present, For these reasons we consi- 
der that the personal law would govern 
the succession and under that personal 
law it is not necessary that the plaintiffs 
‘should have shared in the cultivation 
with Mahabir Singh. But as we have 
pointed cut, there is a finding of fact 
thatthey did so share in thecultivation. 
“ A further argument by the learned Coun- 
se] was that the agreement of 1582 would 
be binding as a family settlement. Wetdo 
not think that this is a sound argument. 
The .action cf the two widows of Mahabir 
Singh could not, in our opinion, make a 
family settlement which would be binding 
on the reversioners. The widows no doubt 
could maks an agreement for the pericd of 
their lifetime, but they could not bind the 
Treversioners by the partition of the estate 
assigning shares to strangers which they 
æt up by this agreement. Some further 
plea was made of res judicata apparently 
on tha basis of the c:mpromise of Suit 
No. 133 of 1886. That suit was brought 
by the two daughters Musammat Uneeta 
and Musammat Ablakha in their personal 
capacily’ and not in the representative 
capacity and asking for a personal relief, 
sa wedo not think that any res judicata 
would bind the plaintiffs from that compro» 
mise. Moreover, these two persons were per- 
sons claiming alimiied interest as Hindu 
daughters and we do not tnink that they 
should bind male  reversionera by such 
action. For these reasons we dismiss this 
second appeal with ecais, i 

5, z Appeal dismissed. 
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PATNA bi COURT 
Appeal from Appell iie Decree No. 903 -of 


| p37 6 
Janus: | 24, 1939 
We tp, J. 
BIBI HALIM: | elias HALIMA— 
DgreNDAN? ;0. 1-—APPELLANT 


re e sus ` 
BIBI UMADATU '! ISSA alias UMDA— 
PANTI anp Hay. syed FAZAL HAQUE 
SAHEB AZALI- “DERENDANT No, 2— 
i Ren QNDENTS 
Transfer of Proper: iAct (IV of 1882), ss. 6 (dd), 
130 — Intention of a '3 (ddj—Section does not 
prevent assignment of jrrears of maintenance— 
Section.means a right jder personal law of parties 
concerned, to mainiti uace—Muhammadan father 
selling all his prol” ty to daughter—In another 
deed by daughter she < peeing to pay certain fired 
amount annually to 1< iher till his death~Father 
assigning his right—.J, ignment held was of future 
maintenance—Part o,' icbt is not assignable—Vali- 


dity of assignment diy yds in India on tts com- 
pliance with s.130—.' ure is no such thing as rules 
of Common Law or 1 wity applicable to assign- 


ta. 
mW hat 1e intended! į ris. 6 (dd), of the Transfer of 


Property Act, is not, sum which is usedas main- 
tenance, but which Jy fact is maintenance. There 
ig nothing, in the s? ibn to prevent an assignment 
of arrears of maiii’ pance, that is to say, a sum 
which hag already i. ume due, The section means 
‘a right, under the p; sonal law of the parties con- 
cerned, to maintend:: ¢, The sum does not come 
within the section 1:1 rely by reason of the fact that 
it is used as mainte J koe. [p. 40, col, 1.] 

By a kabola a Muh. umaden transferred the whole 
of his property to li! daughter for a certain sum. 
There was another í Jument which was registered 
on the same date a. the transfer deed by which the 
daughter entered i:(‘|a transaction undertaking to 
make “a fixed mo’. Jy cash payment amounting in 
all to Rs. 400 per! um " to her father 89 long as 
he lived. The right: ‘his annual sum was assigned 
by the father tothe p iftiff: 15 

Held, that the of "igation arising under the 
Muhammadan Law cbse in this case; and by rea- 
son of the transaci : | the daughter was obliged to 
pay under the persi; l law by which she was gov- 
erned, the sum of}: 1409 by way of maintenance ; 
and in the circums „nees on the recitals contained 
in the document isa lf there was a right to future 
maintenance The dount, therefore, came within 
the mischief of sif dd, of the Transfer of Property 
Act, and was not." gnable. [p. 40, col 2 | 

Obiter.—A partii phe debt or a part of the chose 
in action is not ‘*\.signable, It cannot be said thats 
though a transfer “ la part of a debt is not good 
at Taglish Comm(,:): daw, it is good at equity and 
"pre is no such thing in India 
asthe rules of thi jmmon Law or equity eo nomine, 
The rules of thel. mon Law and the rules of 
equity are adminir!ared in India in the absence of 
express rules, ste ¢ry or otherwise, as the rules 
of justice, equity ::. | good conscience., The Indian 
QOourts are bound!" th regard to assignment by s. 130 
of the Transfer of soperty Act, which, is a mixture 
of the rules of J. 7 and equity in England. But 
the validity of thi „assignment depends upon its 
compliance with's 180. Waghela Rajsanji v. Shekh 
` Masludin (4), Fori|:? v. Baker (5) and Inre, Steel 


Wing Company, Li wited (6), referred to, Raja of 
. a 


in Indian Law as 


38 


Rampad v. Subramaniam Chettiar (3:, dissented 
from. jp. 39, col. 2.) 


A. from a decision of the Additional 
Subordinate Judge of Gaya, dated July 8, 
1937, coofirming a decision of the Additional 
ee of Jahanabad, dated December 23, 


Messrs. Hasan Jan and G., Mohammad, 
for the Appellant. 

Mr. Nawal Kishore Prasad 11, for the 
Respondents. 

Judgment.—The yuestion to be deter- 
mined in this appeal is, whether the plaintiff 
is entitled to recover the sum of Rs 542-10 8 
to which ske claimed to be entitled by 
reason of an assignment under a bond 
dated September 7, 1933. The defendant 
No. 1, who is the appellant, contends that 
the claim is not maintainable, as the assigo> 
ment was an assignment of a right to 
future maintenance and therefore unassign- 
able under s. 6 (dd) of the Transfer of 
Property Act. The circumstances giving 
Tise to this case are as follows. By a kabala 
dated November 3, 1921, Hafiz Syed Fazal 
Haq, the father of Bibi Haliman (defendant 
No. 1 in the snit and appellant before me), 
transferred the whole of his property to 
his daughter the appellant before me for 
asum of Rs 10,000. There was another 
document which is undated but which was 
registered on December 5, 1929, by which 
the defendant appellant entered into a 
transaction undertaking to make “a fixed 
monthly cash payment amounting in all 
to Rs. 400 per annum” to her father so 
long as he lived. The learned Judge in the 
Court below has stated that the two last 
transactions were one, and, as one of the 
grounds for coming to this conclusion, 
has said that thuse documents were present- 
ed on the same day for registration. There 
. were some other transactions entered into 
being releases of mukarrari leases which 
were, for the purpose of carrying out the 
transactions to which I have made specific 
reference, Apart from that siatementit is 
eunnecessary to go into farther details with 
regard to them. Now, the document by 
which the defendant-appellant undertcok 
to pay her father the sum of Rs. 400 
annually recites that it was intended ¢o 
allow the father, after the deed of transfer 
of 1921, to remain in possession of the 
property ‘on the basis of the mukarrari, and, 
if that Intention had been carried out, the 
father would have g-t a net profit (under 
the mukarrari) of Rs. 400 a year; there- 
fore, as an easier method of carrying oub 
the same transaction, the daughter (appel- 
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lant before me) going into possession of 
the property purchased agreed to pay a 
sum of Rs. 40@ annually to her father 
Making the said sum a charge on the 
properly which was the suhject mattef of 
the sale deed of November 1921. By adeed 
of September 7, 1933, the right to this 
annual sum was assigned to the pleintiff. 

As J have already said, the learned Judge 
in the Oourt beluw has held that the 
document executed by the appellant a 
document which is undated and the sal 
deed of November 192], were one and the 
Same transaction. In ‘support of this 
decision the learned Advocate appearing 
on behalf of the plaintiff-respondents con- 
tends that the payment of Rs 400 annually 
to the father wasa part of the ccnsider- 
ation for the sale which prima facie was 
effected for a consideration of Rs. 10,000. 
I have mentioned that fact at the commence- 
ment of my observations, as the real point 
for determination is whether this transaction 
of September 1933, under which the plaintiff 
claimed the sum in suit was an assignment 
of furture maintenance. It seems to have 
been thceught by the learned Advocate 
for tke plaintiff respondent that if it was 
established that the payment by the 
dangbter (defendant No. 1) of Rs 400 
annually to the father was a part of the 
consideration of tke sale of 1921, then 
ipso facto it geases to be an assignment of 
future maintenance, or, perhaps to be more 
accurate, ib cannot be treated to be ‘future 
maintenance’. 


Before proceeding further I propose to 
read the words of s 6 (dd) of tbe Transfer 
of Property Act. These words are: 

“A right to future maintenance, in whatsoever 
manner arising, secured or determined, cannot 
transferred.” 

This sub-section appeared for the first 


time in i979 as a result apparently 
of a number of decisions in India by 
which it was held that although a 


right to maintenance was not assignable, 
yet, if the right was secured by a deed 
or determined by a judgment of the Court, 
the matter was otherwise. The new sub- 
section as regards certain aspects of the 
matter hag determined the point once and 
for all, the point being that the fact that 
ths maintenance is secured by a deed does 
not exclude it (if it be determined to be 
future maintenance) from coming within 
the mischief of the section. A number 


' of authorities have been quoted “and there 


are some to which I propcse fo refer but 
which have not been mentioned at the Bar, 


le 
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- As-regards the first contention that this 
was a part of the consideration for the sale 
and therefore there was no right to main- 
tenance, I would only say that, if I came 
to jhe conclusion that it was a part of the 
consideration, that would not necessarily 
determine the matter, Indeed the argument 
that it was a part of the consideration 
is entirely beside the point. Regarding the 
matter from one point of view, the trans- 
actions were entirely different, although as 
ene out by the learned Judge in the Court 

elow, they might form parts of a series of 
transactions one depending upon another. 
And allhough I do not accent the argument 
that the conclusion at which the Judge has 
arrived as a conclusion of fact is binding 
upon me, I am rather inclined to the view 
that these transactions were dependent 
one upon another: I refer of course to the 
sale deed and the document by which the 
daughter granted what is alleged to be 
‘maintenance’ to her father. This is 
obvious from the recitals in the documents 
themselves. If the father had not sold the 
property, the occasion would not have arisen 
- to have allowed him to remain in possession 
for the purpose of his maintenance. It 
was by reason of tte fact that the father 
divested himself of the whole of the pro- 
perty by the sale of 1921 that some sort 
of arrangement was necessary such as is 
recited in the grant by the daughter Bibi 
Heliman. Tc that extent I agree with the 
learned Judgein the Court below that the 
transcations were one and the same, or 
perhaps to be more accurate, they were 
two of a series. The argument therefore 
that this was a part of the consideration 
of the sale deed is, in my judgment, irrele- 
vant. But if I were forced to determine 
dhe question whether the consideration for 
the sale of November 3, 1921, was Rs. 10,000 
or something more, I would be precluded 
from going into the matter by reason of 
s. 92 of the Evidence Act. Certain authori- 
ties wera relied upon for this proposition, 
and I sball briefly refer to them. 

The first relied upon by the learned Adve- 
cate for the respondents is the decision in 
Nabin Chandra Chakravarti v. Sm. Shona 
Mala Ghose (Li, the head-note of which cor- 
rectly states the decision as follows : 

-` “It ig permissible to prove that the real considera- 
tion was not that mentioned in the document but 
something else, s. 92 of the Evidence Act is no way 
barring that course inasmuch as the recital of the 


consideration is not one of the terms of a decument 
but the recital of a fact ” 


(1) 350 W.N 279; 133 Ind. Oas. 568: 
(1931) Gal. 696; A TR 1932 Gal. 25, 


This, apart peak: 
facts upon which f 
was decided in 
earlier decision of t! 
Charan Sil v. Harv, 
an attempt was r 
consideration wan 


what the documen: 


follow the later de: 


judgment, the mal! 
present case, I w 
about it. If I had: 
of the learned Adrik 
that the Rs. 400 w: 
tion of the sale oj 


and I think, insupk- 


have been in his “i 
be that tke plain’: 
upon an assignmi::]| 


sideration or part f | the debt. 


fact that the orij:' 
paid a part of it wé 
the plaintiff-respo: 
which was made , 
Court, that a pari 
the chose i in actic:’ 
meet that the le: 
pondents conter.’ 
decision of the M:' 
of Ramnad v. Sit 
that: 

“though a transfer ` 


good | at English Con. 
and in India Law.” 


With that deci: I> 
is no such thing 
the Common Lav: 
rules of the Connh 
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Lie to prove that the 
fbmething other than 
‘showed. I prefer to 


iston to the effect ‘that 
therecital of the r 
ofthe terms of a d, 


“Isideration is not one 
chament’ ; but, as in my 
et does not arise in the 
pose to say nO more 
ieeepted the argument. 
a sate for the respondents 
a part of the considera- 
“Movember 1821, many, 
able difficulties would 
sir amongst which would 
| jin the case was relying 
‘ofa part of the con- 
The mere 
‘hl debtor had already 
jd not, in any way, help. 
‘lent in the contention 
“ithe suggestion of the 
‘ithe debt or a part of 
is not assignable. To 
med Advocate for the res- 
co, relying upen the 
‘as High Court in Raja 
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ù I do not agree, as there 
ia India as the rules of 
The 
im Law and the rules of 
in the 
rules, statutory or cther- 
‘of justice, equity and 
ze Waghela Rajsanji v. 





Shekh Masludin . 
regard tottis m ı M 
fer of Property Me 
Justice of the CG; | 
out, is a mixture‘? 


api 
— 


We are bound with 
òr by s. 130 of the Trans- 
5 which, as the late Chief 
satta High Oourt pointed 
the rules of law and 


“Ind. Rul. 





equity in Engla} But the validity of the 

assignment depards upon its compliance 
with the section *' which I have referred, I 
propose to leave point there as, fur the 
purpose of this ° decision, it is irrelevant. 
But [ would ref:i) jio the decision in Forster 


(2) 37 C L 4552 j: jma. Cas. 557; 27 OW N 496; 
A IR 1923 Cal. 571). 

(3) 62 M 485: 118 te h Cas. €27; AI R 19928 Mad: 
1201; 30 L W 36; Tl. Rul. (i929) Mad. 619. 

(4) 14 I A 89 al I. 96; LPB 951; 11 Ind. Jur. 315; 
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v. Baker (5), where Bfay, J. came to the 
conclusion that partofa debt could not 
be assigned unders 25, sub-a. (6) of the 
Judicature Act, not by reason of any con- 
struction to be placed upon that section 
but by reason of the difficulties which would 
arise in the event of the Court holding that 
such a debt could beassigned. This deci- 
sion was followed by P.O Lawrence, J. as 
he then was in In re Steel Wing Company, 
Limited (6). I dealt with these points be- 
cause they were raised, but in my judgment 
they are irrelevant. 

The real pointis whetherthia is main- 
tenance ; and even accepting the argument 
of the learned Advocate for the respondents, 
that the sum claimed was a part of the 
consideration of the sale, it would not, by 
reason of that fact, cease to be maintenance; 
it seems to me that the proposition is obvi- 
ous. Now, what is intended by s.6 ‘dd) of 
the Transfer of Property Act isnot a sum 
which is used as maintenance, but which in 
fact is maintenance. There is nothing, I 
would observe in passing, in the section to 
prevent an assignment of arrears of mainten- 
ance. that is tosay, a sum which has already 
become due Butin that connecticn, T would 
refer to the document of September 7, 1933. 
What was assigned wasa right to future 
maintenance. That document recites : 

“I made dar-mukarrari settlement of the right to 
reajise the said fixed monthly allowance of Rs 33-5-4, 
the annual amount whereof comes to Rs 400, together 


with the right of realizing the damage in default of 
instalment,” 


I would find none myself, and it is agreed 
that there was no reference to arrears. 
Therefore we must take the transfer of 
September 1933, as the transfer of the whole 
right, and it either stands or falls depending 
upon whether it comes or not within the 
mischief of s. 6 (dd) to which I have made 
more than one reference. I understand the 
section to mean a right, underthe personal 
law of the parties concerned, to maintenance. 
The sum does not come within the section 
merely by reason of the fact that itis used 
as Maintenance. In this case undoubtedly 
the sum was to be used as maintenance and it 
is so stated. In these circumstances a rather 
nice question falls to be determined name- 
ly, whether the father had right to main- 
tenance in the circumstances Paragraph 270 
of Mulla’s Principles of Muhammadan Taw, 
llth Edition, says : A 

“Children “in easy circumstances are bound to main- 


_(5) (1910) 3K B 636; TILIK 664; 102 L T 599: 
“Ga ‘agen I Oh. 349; 9 

921) 1 Oh, 849; 90 L J Ob, 116; (1920; B & Cr. 
190; 124 L T 664; 65 S J 240, (1020; 2 
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tain their poor parents, although the latter may be 
able to earn something for themselves.” 

The text-book which js an authority on 
the matter, namely, the late Ameer eAli’d 
Muhammadan Law, Vol. II (Fifth Edition) 
lava down at p. 430 as follows : e 

“When children have means, they are bound to 
maintain their parents if in straitened circumstances, 
and it makes no difference in their liability whether 
the parents are Moslems or non-Moslems.”* 

It is contended by the learned Advocate 
for the respondents that if in fact the father | 
in this cage was in straitened circumstances 
auch as would give rise to the liability of 
the children to maintain bim, such straiterr- 
ed circumstances were due to the transac- 
tion entered into by him with his daughter; 
I refer to the transaction of sale; and that 
circumstances of that kind were not con- 
templated by the rule of the Muhammadan 
Law. At first I was of the opinion, that 
the mere fact that he received Rs. 10,000 - 
as consideration for tbe sale was a reason for 
coming to the conclusion that he was not in 
such circumstances as would give rise to the 
obligation he was referred to. It is pointed 
out by Mr. Hasan Jan on behalf of the 
appellant that the consideration of Rs. 10,000, 
according to the deed itself, was used as 
to Rs. 8,049-1 0 for the payment off of the 
bond of August 12, 1920, and as to 
Rs. 1,950-15-0 for the payment off of another 
bond dated March 2!, 1920. That would 
dispose rf the whole of Rs. 10,000. Now, it 
is true that ilere appears to be no finding 
of the Judge in the Court below as to the 
condition in life of the father after this 
transaction. But in my judgment, I am 
entitled tolook at the recitals of this bond 
(Ex. Aland determine the question of fact 
if indeed it be a question of fact for the 
purposes of this case under s 103 of the 
Civil Procedure Code, It seems to me tha 
the obligation arising under the Muham- 
madan Law arose in this case; and’ by 
reason of the transaction the defendant- 
appellant was obliged to pay under the 
personal law by which she was governed 
the sum of Rs. 400 by way of maintenance; 
and that undoubtedly inthe circumstances 
on the recitals contained in the dccument 
itself, there was a right to future mainte- 
nance, I ara not deciding this question by 
reason of the fact that there are references 
to the fact that the sums are to be used for 
maintaining the fatber, but I am deciding 
the case on the facis as they appear to me 
to be established and by reason of tLe obli- 
gaticn which arises in those circymstances 
under the Muhammadan Law. E would hold 


` that it comes within the mischief. of 8 e6 (dd) 
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of the Transfer of Property Act and is not 
assignable. As I have already teld that the 
deed of assignment is a deed of assignment 
* of the future amounts. therefore, the plaint- 
iff the mother of the appellant was not ene 
tifled to bring her action on that document. 
I would set sside the judgment of the 
learned Judge in the Court below, allow 
the appeal anddismiss the suit with costs 
throughout 
There will be leave to appeal. 
8. Appeal allowed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1018 of 1937 
February 3, 1938 


Butpg, J. 
GOBIND—Pruaintirr— APPELLANT 
rersus 
NARAIN SINGH AND otsers— DEFENDANTS 
—-RESPONDENTS 


- Civil Procedure Code (Act V of 1908, e 11, 
0, 11, r. \—~Res judicata—Constructive—House sold 
in execution—Plaintiff claiming it tobe joint family 
property and that debt in respect of which the 
decree was obtained was not for legal necessity— 
Previous suit alleging that there was partition and 
property fell to his share, dismissed—Subsequent 
suit held barred by res judicata. 

In execution of a decree against defendants Nos. 1 
and 2, two houses were attached and sold. The 
plaintiff, who was a son of defendant No. 1 
and brother of defendant No. 2, thereupon institut- 
ed the suit for a declaration that the debts in con- 
nection with which the decree “was obteined had 
not been incurred for the benefit of the joint family 
consisting of himself and defendants Nos.land 2, 
that the debts were in fact incurred for illegal and 
immoral purposes and, therefore, the house proper- 
ty in question was not liable to be sold in execution 
of the decree. The plaintiff had previously brought 
two suits to challenge the same sale but in those 
suits he had pleaded that there had been a parti- 
tion of the joint property of the family and the 
house property in dispute in the present case had 
fallen to his share, The first suit was dismissed 
owing to plaintiff's failure to produce evidence on 
the date fixed bythe Court. The second suit, which 
was also based on the alleged partition was dis- 
missed onthe ground of res judicata. Thereafter 
the present suit was instituted by the plaintiff 
basing his claim on the allegations stated above : 

Held, that the plaintiff challenged the sale in 
execution in both the suits as an infringement of 
his right of ownership; in the first suit he main- 
tained that he was the sole owner, while in the pre- 
sent suit, he claimed to be a member of a joint 
family. Accerding to O. TI, r. 1, Civil Procedure 
Code, the plaintiff was bound to frame his suit so 
as to geta final decision on the subject-matter in 


dispute and prevent further litigation as far as prac-* 


ticable, The present claim could not be considered 
to be so dissimilar that its union with the claim in 
the previous suit would have led to confusion, The 
suit wag, therefore, barred by constructive res judi- 
cata? Kameswar Pershad v. Raj Kumari Rattan 
Koeg (3), applied, Mathu Raghunadha Periya Oodyat 
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Taver v. Kattama Nacl paje (2) and Woomatara Debea 
v. Kristokaminee Dossee |}, relied on, Deputy Com- 
ead of Kheriv. i sanjan Singh (1), distingu- 
ished. i : 
8.C. A. from th: :decree of the Senior 
Sub-Judge, Gurdasy jr, dated July 19, 1937. 


Mr. C. L, Aggart: ‘il, for the Appellant, 
ae H. R. M:iajaa, for Respondent 
0.9. fi 


Judgment.—Th;. 
case giving rise bo | 
briefly as ecu 


material facts of the 
his second appeal were 

In execution of a 
decree against defejidants Nes 1 and 2two 
houses were att:|zhed and sold. The 
plaintiff, Gobind, ‘hois a son of defendant 
No. 1 and brother 4l: defendant No. 2, there- 
upon instituted ie present suit for a 
declaration that ihe debts in connection 
with which the dieree was obtained had 
not been inevrr:c) for the benefit of the 
joint family cotusisting of himself and 
defendants Ncs. | and 2, that the debts 





were in fact inei, 
moral purposes it 
property in quest: 


‘red for illegal and im- 
.d, therefore the house 
n was not liable to be 





sold in executior 4f the decree. A prelimi- 
nary objection ips raised on behalf of 
the defendants hat the suit was barred 
by the rule of r:s 


judicata. This objection 
was upheld by fie Courts below and the 
suit was disa ied. The plaintiff has 
preferred a se:md appeal. The learned 
Senior Sub-J adi in dismissing the appeal 
before him ha: jilso held that the plaint 
discloscd no ci1jie of action inasmuch as 
there was no a.:jgation in the plaint that 
the auction: par: lasers had any notice that 
the debts for wih the decree was passed 
had been inctirfed for immoral or illegal 
purposes. Tho:d was, however, no issue on 
this question ::jd I donot think that the 
Judgment of th learned Senior Sub Judge 
can be supporicd on that ground. 
i The only pòijt which requires decision 
in the present cise, therefore is that of reg 
judicata. Iti: ydmitted that the plaintiff 
had previous]: Ibrougat two suils to chal- 
lenge tte same jsale but in those suits he 
had pleaded t134; there had been a partition 
cf the jcint praperty of the family and the 
use proper‘: in dispute in the present 
case had falle:.jto his share. The first suit 
was dismissec. jwing to plaintiff's failure to 
produce evida) on the date fixed by the 
Court. The :43cnd suit, which was also 
based on tke, alleged partition was dis- 
missed on „je ground of reg judicata, 
Thereafter t: | present suit was instituted 
by the plair..jf basing his claim on the 
allegations ıllted above. The learned 
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Counsel for the appellgnt has urged that 
the principle of res judicata ins. 11, Civil 
Procedure Code, was not applicable as the 
plaintif was suing on a different title, 
namely as a member of a joint family, while 
in the previous case he had alleged partition 
and claimed that the property in dispute had 
fallen to his share and he was the sole 
owner thereof. The learned Counsel for 
the respcndents on the other hand con- 
tended that the plaintiff was bound to put 
forward the present claim in the previous 
suit in view of Expln. 4 to s. 11, Civil 
Procedure Code. The learned Counsel for 
both the parties have cited a number of 
authorities, but it seems to me that it would 
be sufficient to refer to the decisions of their 
Lordships of the Privy O:uncil which have 
been relied on, namely Deputy Commis- 
sioner of Kheri v. Khangan Singh (1), 
Muthu Raghunadha Periya Oodyat Taver v, 
Kattuma Nachiar (2), Kameswar Pershad v. 
Raj Kumari Rattan Koer (3) and Wooma- 
tara Debea v. Kristokaminee Dossee (4). 
The first ruling, namely Deputy Commis- 
sioner of Kheri v. Khanjan Singh (1) has 
been relied on by the learned Oounsel fcr 
the appellant. But it appears to be clearly 
distinguishable as in that case the first 
suit was for pre-emption while the second 
suit was based on the right of reversion. 
The two claims being‘of different character, 
it was held that the first suit was not a 
bar to the second. The other three rul- 
ings, which were relied on by the learned 
Oounsel fcr the respondents appear to me 
to support the decision of the Courts balow, 
In Muthu Righunadha Periya Oodyar 
Taver v. Kattama Nachiar (2) the plaintiff 
had first of all based his claim on the 
ground that the property was undivided, 
He had also relied on a will but this claim 
was eventually abandoned. The first suit 
having failed, he instituted, the second suit 
on the basis of the will. It was held that 
the second suit was barred by the rule of 
res judicata as it was open to the plaintiff 
to rely on the will in the alternative in the 
first suit also: see remarks at p. 73. in 
Wvomatara Debea v. Kristokaminee Dossee 
(4) the plaintiff had claimed that she had 
acquired title to certain land as ‘towfeer.’ 
That claim was dismissed ard then a 
second suit was instituted 
claimed that she was entitled to the 
game land as talukdar. The second suit 
(1) 29 A 33]; 340A 72; 4 A L J 232; 1000117 


PO). 

: o 1L MI A 50; 10 W RJ; 2 Suth, 212 (P 0). 
3) 20 O 79; 19 T A 234; 6 Sar. 241 (P O). 
5 18 W R 163; 11 Beng. L R 158 {P O). 
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was held to be incompetent on the ground 
that it was open to tbe plaintiff to rely 
upon the second ground in the first suit 
also. 
v. Raj Kumari Rattan Koer (8) also takes 
the same view. In the course of their 
judgment, their Lordships made tke fol- 
lowing remarks with reference to s. 13, 
Civil Procedure Code of 1882, which .corres- 
rons to s. 11 of the present Code of 

“That it (claim) ‘might’ have been made a 
ground of attack is clear, That 
have been, appears to their Lordships to depend 


The third ruling, Kameswar Pershad * 


it ‘ought’ toe 


upon the particular facts of each case. Wheres 


matters are so dissimilar that ‘their union might 
lead to confusion, the construction of the word 
‘ought’ would become important; in this case the 
matters were the same. It was only an alter- 
native way of seeking to impose a liability upon 
Run Bahadur, and it appears to their Lordships 
that the matter ‘ought’ to have been made a 
ground of attack in the former suit, and therefore 
that it should be deemed to have been a matter 
directly and substantially in issue in the former 
suit and is res judicata.” 

This principle appears to me to apply to 
the circumstances of the present case. The 


plaintiff challenged the sale in execution in ' 


both the suits as an infringement of his 
right of ownership; in the first suit he 
maintained that he was the sole owner, 
while in the present suit he claims to be a 
member of a joint family. According to 
O. II, r. 1, Civil Procedure Oode, the plaint- 
iff was bound to frame his suit so as to 
geta final decision on the subject-matter 
in dispute and” prevent further litigation 
as far as practicable. The present claim 
cannot, in my opinion, be considered to be 
so dissimilar that its union with theclaim in 
the previous suit would have led to confu- 
sion. I therefore hold that the decision of the 
Courts below was correct and dismiss the 
appeal with costs. 
D. Appeal dismissed. 
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PATNA HIGH COURT 
Appəal from Original Decree No, 204 of 
1936 
January 23, 1939 
MANOHAR LALL AND OHATTERJI, JJ. 
Tur CENTRAL INDIA SPINNING, 
WEAVING axp MANUFACTURING 
COMPANY, LimiTep— APPBLLANT 
versus 
* KHEMRAJ MARWARI AND oTHERS— 
RESPONDEN TS 
Compromise— Parties to suit filing compromise 
petition and asking Court to follow procedure not 
contemplated by Civil Précedure Code (Act V of b908) 
Decree passed by Court—Appeal, when lies—Mort- 
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gage suit—Compromise by pariies whereby defendant 
agreeing to execute sale deed in favour of plaintiff, 
e of mortgaged propertu—Dispute between, parties as 
to property comprised in morigage-deed referred to 
Court for decision—Court passing decree in terms of 
compromise and also entering in decree decision 
arrived at on matter in dispute—No appeal held lay 
—Decision on dispute entered in decree held should 
be deleted 
Where he party invites the Gourt to adopt a prc- 
cedure which is not contemplated by the Code of 
Civil Procedure, and in fact the procedure is extra 
cursum curiae, he cannot turn round and say that 
athe Court is to blame for the very procedure which 
he invited the Court to follow. In each case the 
«Appellato Court will try to find as to what the 
true intention of the party was and the question 
whether an appeal lies or not will depend upon the 
conclusion arrived at by the Court The intention 
of the parties must be gathered ineach case and 
if the intention is clear that the parties are bind- 
ing themselves by the decision that might be given 
by the Court, no appeal would lie, but if such an 
intention cannot be gathered, then the right to 
appeal is not shutout Jaggu Mal v. Brij Lal (1), 
Robert Murray Burgess v. Andrew Morton (2', Ballabh 
Das v. Sri Kishen (3) and Pisani v. Atlorney-Gene- 
ral for Gibraltar (4), referred to. [p. 45, col. 1; p. 44, 
cols. 1 & 2.) 
The parties to a mortgage suit came to terms 
"and filed a petition stating that the parties had 
compromised the suit on the terms stated therein 
namely, that the claim of the plaintiff against 
defendant was settled at certain amount and the 
defendants shall execute a conveyance by way of 
* absolute sale of the properties mortgaged by the 
bond in suit in favour of plaintiff for the aforesaid 
amount. It was also agreed that on execution of 
this sale deed the plaintiff shall file a petition for 
full satisfaction in Court. The parties on filing 
this petition prayed that the suit be postponed for 
a week to enable the parties to @xecute the neces- 
sary sale deeds. Subsequently the parties informed 
the Court that there was a hitch to the execution 
of the kebala, that they could not agree asto whe- 
ther certain survey plots were or were not actually 
covered by the security bond and they requested the 
Court to decide this matter. The Oourt after con- 
sidering documentary evidence and making local 
enquiry decreed the suit in part in the terms of 
the compromise petition but also incorporated in 
the decree the result of decision on the dispute 
which the parties had asked the Court to decide : 
Held, that no appeal lay against the decree. The 
Court had no jurisdiction to enter in the decree 
the decision arrived at by it on tbe dispute which 
the parties had asked it to decide. |The High Court 
in its yvisional powers deleted the words contain- 
ing the decision of the Court onthe dispute referred 
to it, from the decree.] [p. 45, col. 1] . 
A. from a decision of the Subordi- 
nate Judge of Ranchi, dated June 27, 


1936. 


Messrs. B.C. De and K. K. Banerji, for e 


the Appellant. 


Messrs U. N. Banerjee and L. K. Chow-e 


dhury, for the Respondents. 


Manohar Lali, J—This is an appeal 
by theeplaintiff against the decision of the 
learned Subordinate Judge dated June 27, 
1938, by which he decreed the bujt of the 
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plaintiffs in terms of the compromise arrived 
at between the parties on June 8, 1935. 
The suit was instituted on December 1, 
1934, to recover a sum of Rs 9,060 and 
interest to be enforced against the pro- 
perties mentioned in a security bond dated 
July 5, 1927. In para. 5(v) of the plaint 
the property subject to ths mortgage was 


specified. Tke action was contested chal- 


lenging that the =mount due was not as 
stated in the plaint; the liability was 
also denied. On June 8, 1936, it appears 
that the parties came' to terms and actually 
filed a petition to ithat effect which is 
printed at p. 12 of the paper-book. The 
pe'iticn states that ‘the parties have com: 
premised the above suit on the terms 
stated therein nameiy, that the claim of 
the plaintiff against defendanis Nos. 1 to 3 
is settled at Rs. 7,000 and the defendants 
Nos. 1 to3 shall execute a conveyance by 
way of absolute sale of the properties mort- 
gaged by the bond in suit in favour of 
plaintiff for the aforesaid amount of 
Rs. 7,000. It was also agreed that on 
execution of tnis sale deed the plaintiff shall 
file a petition for full satisfaction in Court 
and that the defendants Nos. 4to7 will 
be discharged from the suit. The parties 
on filing this petition prayed as stated 
therein that the suit be postponed for a 
week to enable the parties to execute the 
necessary sale deeds. On June 15, T936. 
the parties informed the Oourt that there 
was a hitch to the ex2cution of the kebala, 
thas they could not agree as to whether 
certain survey plots were or were not 
actually covered by the security bond 
and they requested the Court to decide 
this matter. The Court by its Order No. 61 
stated the points in dispute between the 
parties in these terms : 

“The hitch to the execution of the kebala is about 
the servey numbers əf the first three properties. 
According to the plaintiff the first property mort- 
gaged is entered as sarvey plots Nos. 1523, 1537 to 
1542 and Holding No. 459 of Ward No. 1 and the 
second mortgaged property is entered as survey plot 
No. 1426 of Holding No, 411 of Ward No. II. Whereas 
defendants Nos, 1 to 3 state that portions of plots 
Nos. 1523, 1537 to 1542 and portion of plot No. 1426 
ate the properties Nos. 1 and 2 mortgaged, This 
dispute they require now to be decided by the Court." 

Order No. 62 records that the Pleader for 
the plaintiff urged that plot No. 1125 was 
apart of the second property mortgaged 
aud was left out in the plaint through 
mistake of the scribe. Defendants took one 
day's time to give their definite version. 
On June 16, 1936, the parties put in their 
documents which were taken into consider- 
ation, formal poof of Exs.A and 4 being 


dt 


waived. Argument was then heard and 
the parties putin a joint petition that the 
Court sheuld make a local enquiry re- 
garding the mortgaged property and then 
decide the matter. The Court accordingly 
held a local enguiry on June 17, 1836, but 
no record was kent thereof. He then, by 
his order dated June 27, 1936, decided on 
the documents which were filed before him 
and as result of what he saw and heard 
at the local enquiry that : 

“the mortgaged property No. 1 consists of plots 
Nos. 1537 to 1£42 only and that plot No. 1523 is out- 
side the mortgaged property.” 

There was no dispute- regarding property 
No. 2. As a result of this decision the 
Court made the following decree : 

“Tt is ordered that the suit is decreed in part 
according to the terms incorporated in the petition 
filed by the parties on June 8, 1936, The mortgaged 
property No. 1 consists of plots Nos. 1537 to 1542 and 
the mortgaged property Nos. 2and 3 are as stated 
in the plaint.” 

Against this decision the present appeal 
has been preferred by the plaintiff. 

Tt was stated before us that the only 
dispute between the parties now is about 
plot No. 1523. 

A preliminary objection has been raised 
on behalf of the respondents that the suit 
having been decided as a result of a com- 
promise, the present appeal is nct maintain- 
able and that the parties must be taken 
in Jaw to have agreed to be bound by the 
decision of the Court with regard to the 
dispute which they specifically asked him 
to decide. 

In my opinion the contention of the res- 
pondents is correct. As soon as the com- 
promise petition was filed on June 8, 1936, 
the suit stood disposed of in terms of the 
compromise petition, that is to say, the 
claim of the plaintiff was settled at Rs. 7,000 
and ‘that ; 

“the defendants shall execute a conveyance by way 
of absolute sale of the properties mortgaged by the 
bond in suit” 

The further condition in the compromise 
petition that: 

“on execution of the sale deed the plaintiff shall 
file a petition for full satisfaction in Oourt” 


refates to the discharge of the decree 
or the claim which had already bedén 
accepted at Rs. 7,000 and for which the 
defendants had undertaken to execute 
a conveyance. 


A large number of cases were cited on 
behalf of both the parties in support of 
their respective contentions, [have examin- 
ed each and every one of these cases. 
The true rule, in my opinion, is that the 
intention of the parties must be gathered 
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in each case, and if the intention is 
clear that the parties are binding themselves 


by the decision that might be given byethe ° 


Court, no appeal would lie, .but if such 
an intention cannot be gathered, then the 
right to appeal is not shut out. In some 
cases it has been held that all that the 
parties did was that they refrained from 
adducing any oral evidence but asked the 
Court to decide upon the documentary 
evidence and upon local inspection. No 
hard and fast rule can be laid down. In”? 
Jaggu Mal v. Brij Lal (|), an application., 
was jointly made by thee parties to the 
Munsif asking him to make an ¿inspection 
of the locality to decide the matters in 
question and in place of evidence the 
Munsif might ask questions on the spot. 
In these circumstances it was keld that 
it was not open to the defeated party to 


bring in an appeal after he had agreed `’ 


to the Munsif deciding the case in the 
manner stated above and the learned 
Judges observed that : 

“it is not open to a party to ask for a departure 
from the ordinary course of procedure and require 
the Court to decide questions of fact inthis manner 
by local inspection and oral statements on the spot 
and then come forward and ask the Appellate Court 
to decide the same question. For one thing there 
ig no evidence in the record which would enable 
the Court to cometo a decision " 

In Robert Murray Burgess v. Andrew 
Morton (2), it was held by the House of 
Lords that: e ; 

“where in pursuance of an agreement between the 
parties the Oourt proceeds outside its ordinary 
jurisdiction, the proper inference would be that there 
was to be no appeal from the decision as would 
be in the case if the trial were in the ordinary 
way.” 

But it does not follow, as pointed out 
by. Sulaiman, J. in Bullabh Das v. Sri 
Kishen (3), that thisis a testof universal 
application because unless “the Court has 
proceeded outside its ordinary jurisdiction, 
a right to appeal always exists.” On the 
other hand, in the case of Pisani v. 
Attorney-General for Gibraltar (4), where 
the parties agreed : > 

“that the rights, if any of the several defendants, 
may be ascertained and declared by decree of 
the Court and that they may be ordered to pay 
each fo the others and other of them their and 
his costs of this suit, and that the Court will give 
such further directions as shall be necessary", 


* it was beld that the 


“above words clearly meant that the parties were 


*to keep themselves in curia and that it was plain 


(ly) AIR 1939 Al, 127; 122 Ind Oas, 685; Ind. 
Rul. (1930) All. 285; (1930) A LJ 452. 

(2) (1896) A C 136; 65 L J Q B 321; 73 L T 713. 

(3) AIR 1926 All. 90;.89 Ind, Cas. 586; BRG A 
541 Oiv. i : i 
“4) (41874) 5 P O 516; 30 L T,729;22 W R900, 6 
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also that the parties and the Judge thought that an 
appeal was open.” 

It is unnecessary to refer to further 
cases. The true rule, which I conclude is 
“that where the party invites the Court to 
adopt a procedure which is not contem- 
plated by the Code of Civil Procedure, 
and in fact the procedure is extra cursum 
curiae, he cannot turn round and say that 
the Court is to blame for the very prc- 
cedure which he invited the Gourt to 
follow. In each case the Appellate Court will 

* try to find as to what the true intention of 
the party was and the question whether 
@n- appeal lies or not will depend upon 
the conclusion arrived at by the Court. 

In the present case it is clear to my mind 
that the suit was disposed of in terms 
of paras. 1, 2, 3 and 5of the compromise 
petition, accordingly the Oourt, should 
have ordered that the suit is decreed in 
part according to the terms incorporated 
in the petition of compromise filed by the 
parties on June 8, 1936. The Oourt 
had no jurisdiction to enter in the decree 
the words “The mortgaged property No. 1 
‘consists of plots Nos, 1537 to 1542 and 
the mortgaged property Nos. 2 and 3 are 
as stated in the plaint”. Whatever the 
Oourt did on June 15, 16 and 17, 
“1936, was merely to decide the dispute 
which the parties asked him to decide 
but the result of that decision could not 
be incorporated in the decree. 

Accordingly, I hold that po appeal lies 
against the decree passed by the learned Sub- 
ordinate Judge dated July 3, 1936, following 
his decision dated June 27, 1936, but in the 
exercise of our powers of revision, I would 
delete the portion indicated above, namely 
“The mortgaged property No. 1 consists 
of plots Nos. 1537 to 1542 and the mort- 

. gaged property Nos. 2 and 3 are as stated 
in the plaint” from the decree. 

Parties will bear their own costs of this 
appeal. 

Chatterji, J.—I agree. 

8. Order accordingly. 
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Oriminal Appeal No. 106 of 1938 
August 23, 193% 

Davis, J. ©. 
BAIJNATHSING ATTARSING—AppaLuant 
Tersus 
EMPEROR—OpPPosITE PARTY 

Criminal Procedure Code (Act V of 1898), 8. 35— 
Offences of house-breaking with intent to commit 
theft and commission of theft—Whether can be 
punished with separate and consecutive sentences, 

a : 
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As s. 71, Penal Oode now stands and 4 s 3%, 
Criminal Procedure Ole, now stands amended, 
they do not restrict the pissing of separate sen- 
tences for house-breaking with intent to commit 
theft and theft which fullows it. Therecan be no 
doubt that these two separate offences, though they 
form part of one transaction, can be punished with 
separate and consecutive sentences, 

Or. A. against the judgment of City 
Magistrate, Karachi, dated May 31, 1938. 

Mr. Jethanand Tehilramani, for the 
Appellant. 

Mr. Parsram Tolaram, Ag. Public Proe 
secutor, for the Orovra. 

dJudgment.—Th:s is an appeal against 
the judgment of ihe Oity Magistrate of 
Karachi, who has convicted the appellant 
of offences under ss. 457 and 380, Indian 
Penal Code, house br2aking with intent to 
commit theft and t2eit, and sentenced him 
under each section 69 six months’ rigorous 
imprisonment, the sentences to run not 
concurrently but consecutively. I admitted 
this appeal to hear arguments on the ques- 
tion as to whether s. 35, Oriminal Procedure 
QOode, read with s. 71, Indian Penal Code, 
prohibited the pessing of separats punish- 
ments for these two offences, and after 
having heard the learned Advocate for the 
appellant and the iearned Public Pro- 
secutor, I have cone to the conclugicn that 
there is nothing a' all in law which forbids 
the imposition o: separate sentences for 
house- breaking w-th intent to commit theft 
and for the commission of the theft which 
follows it. 

Iam not concerned here with the ques- 
tion of rioting and the use of force or 
violence which is an essential part of the 
offence of riotin.z. I am concerned only 
with the question of house-breaking and 
theft and the case in point which the 
learned Advocate refers me to Makhru 
Dusadh v. Emperor (1) does not discuss the 
matter at any length and refers merely to 
previous rulings in the Weekly Reporter, 
but as pointed nut in Ratanlal’s Law of 
Crimes at p. 129, the Patna High Court has 
followed the ea:lier decisions of the Cal- 
cutta High Court before s. 35, Criminal 
Procedure Code, was amended and has not 
followed the late: decision Kanchan Molla 
v.Eimperor (2) of that High Court of which 
the substance is given in Ratanlal’s Law 
wot Crimes, Edn. 13, atpp. 128 and 129, Now 
this judgment cloes show that previous to 
the amendment of 3. 35, Oriminal Procedure 
Code, it was cor.ceded that house-breaking 

(1) 5 Pat. 464; 96 Ind, Cas. 528; AIR1926 Pat, 


367; 27 Cr, L J 976:7 P LT 791. 
(2) AJ R1925 Cal, i015; 88 Ind, Cas. 997; 26 Or, L 


J 1253; 41 C L J 583, 
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with intent to commit*theft and the com- 
mission of theft which followed, were not 
distinct offences within the meaning of 
8. 35, and that conclusion was supported 
by the illustration, now no longer in 
the section by reason of the amendment 
which is as follows: 

“A breaks intoa house with intent to commit theft 
and steals property therein. A has not committed 
distinct offences,” 

But that illustration is no longer in s. 35, 
nor is the word “distinct,” so that we are 
concerned now not with distinct offences 
but offences within the meaning ofs.71, 
Indian Penal Code. Ins. 35, Criminal Pro- 
cedure Oude, occurs neither the words 
“separate” nor “distinct,” but the words 
“subject tothe provisions ofs. 71, Indian 
Penal Oode,” which were inserted in s. 35 
by amendment when this illustration 
was omitted, bring this section into relation 
with s. 7L and those offences with which 
that section is designed to deal, What we 
have now to consider is whether these two 
offences are of the nature of any of those 
described in s. 71, Indian Penal Code, so 
that the punishment for more than one of 
these two offences is forbidden by that 
section. Now s. 71, Indian Penal Oode, is 


in the following}terms: 

“Where anything which is en offence is made up 
of parts, any of which parts is itself an offence, the 
offender shall not be punished with the punishment 
of more than one of such his offences, unless it be 
s0 expressly provided: 

where anything is an offence falling within two 
or more separate definitions of any law in force for 
the time being by which offences are defined or 
punished, or 

where several acts, of which one or more than one 
would by itself or themselves constitute an offence, 
constitute, when combined, a different offence, 
the offender shall not be punished with a more severe 
punishment than the Court which tries him could 
award for any one of such offences.” 


It cannot be said that either the offence 
of house-breaking by night with intent to 
commit an offence or the offence of theft 
from a dwelling house is an offence made 
up of parts. The offence of house-breaking 
with intent to commit theft is complete as 
soon as the house-breaking with the neces- 
sary intent is committed. If an offender 
be frightened before he has committed the 
offence of theft after he has broken into the 
house with the necessary intent and runs 
away, yet he could be convicted of the 
offence under s. 457, Indian Penal Code, 
but not of an offence under e. 380, Indian 
Penal Code. Moreover, a person can be 
convicted of theft from a dwelling house 
without having broken into that dwelling 
house, In fact the two offences are not 
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part of one offence, as for instance, theft 
and hurt are paris of the offence of robbery. 
Therefore, clearly paragraph 1 of. s. 71, 
Indian Penal oge, does not forbitl a 
separate punishment for the offence of 
house: breaking with intent to commit theft 
and a separate punishment for the offence 
of theft to be passed. 

Then, it cannot be said, thate house- 
breaking with intent to commit theft and 
theft fall under para.2 of s. 71, where the 
same unlawful actis described by different 
names and the unlasful act is only one.” 
Neither can it be said that the offences of- 
house breaking with intent to commit theft 
and theft combine to constitute a different 
offence, for there isno such offence com: 
bining house-breaking with intent to 
commit theft and the commission of theft 
in the definitions of offences inthe Penal 
Code. Therefore the last two paragraphs 
ofs. 71, Indian Penal Oode, also do not 
apply. Therefore, there appears nothing 
now in s.e 7l, Indian Penal Code, which 
restricts the power of the Court under s. 35, 
Criminal Procedure Code, to pass separate ~ 
and consecutive sentences for the two 
offences of which the accused has been 
convicted at the one trial. To me ass. 7l, 
[adian Penal Code, now stands and as 8. 39, 
Criminal Procedure Oode, nuw stands 
amended, they do not restrict the passing 
of separate sentences for housa- breaking 
with intent te commit theft and theft. 
There can be no doubt that these two 
separate offences, though they form part 
of one transaction, can be puaished wilh 
separate and ecnsecutive sentences. 

In this case the sentences imposed are 
sentence's cf six months’ rigorous imprison- 
ment under each section and are less than 
could have been imposed under any one of 
the two sections. Itissaid that the accus- 
ed in this case confessed his crime and that 
apart from any question of the interpreta 
tion of s. 35, Oriminal Procedure Oode, or 
s. 7l, Indian Penal Code, I should direct 
the two sentences to be concurrent bécause 
the theft is a small one of Re. 0-3-6. 
Though the theft is a small one, the learned 
Magistrate has pointed out that little more 
than a month before, the accused was 

« convicted of theft and he was released on 
probation of good conduct but he did not 
avail himself of the leniency shown except 
to commit this further offence soon after. 
The learned Magistrate thinks that it is 
the only chance of the accused that he 
should be given a yéar's rigorous imprison- 
ment, so that he may feel what prison reglly 
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means. I Gaii seé no reason to differ from 
the learned Magistrate’s order or to inter- 
efere,with the conviction and sentence. The 


appeal is, therefore, disntissed. 
9. Appeal dismissed. 


ponnu 
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Srimatti SUBODHBALA GHOSE wfo 
GOPAL CHANDRA GHOSE AND oragRs— 
®©: PLAINTIFFS —APPELLANTS 

* versus 
HARENDRA NATH DAY AND OTHERS — 


RESPONDENTS 

Bengal Land Revenue Sales Act (XJ of 1859), ss. 14, 
5, 38—Share in default—Effect of declaration under 
8. 14—Other proprietors not purchasing share— 
Effect—Entire estate, when to be. notified for sale— 
Sale without compliance with s. 5—No objection in 
appeal before Commissioner—Sale, if can be challeng- 
ed in Civil Court—Appeal under s. 33—~Appeal za 
governed bys. 2, Bengal Land Revenue Sales Act 
(VII of 1868). 

The effect of a declaration under s. 14, Bengal 
‘Land Revenue Sales Act, followed by the neglect of 
the other recorded proprietors to purchase the share 
in default by paying up the arrears due in respect 
thereof is that the separate accounts are closed. 
On the closing of the separate accounts, a general 
‘account of the receipts of revenus in respect of the 
entire estate must be made, and ifon such account 
being made, there appears an arrear of revenue, 
the entire estate is to be notified for sale. Sheikh 
Hazi Mutusaddi v. Mahomed Idris (1), relied on. [p. 
48, col. 2.] e 

A sale held without complying with s. 5, Bengal 
Land Revenue Sales Act, where that section is 
attracted, is a sale contrary to the Act and sucha 
sale cannot be challenged on that ground in a 
Civil Oourt, unless such a ground had been speci- 
fied in an appeal made to the Commissioner, 
Gobind Lal Roy v. Ram Janam Misser(2), relied 
on. |p. 49, col. L] 

The appeal contemplated in s, 330f the Bengal 
Land Revenue Sales Act, is an appeal made to the 
Commissioner under s. 2 of Bengal Act VII of 
1868, that is an appeal which it wonld be “lawful 
for Commissioner of Revenue to receive,” thatie an 
appeal presented to him within 60 days of the sale 
orone presented to the Collector within 45 days of 
the sale for transmission to the Oommissioner. An 
appeal] not so presented is to be treated as no appeal 
and no attack can be launched on the sale ina 
suit on the ground thatthe sale was contrary to 
the provisions of the Act, the estate being admit- 
tedly in arrears. Prithvi Chand Lal v. Kirtyanand 
Singh (3)and Nanak Prosad Sahu v.Kasheda Kumri 
(4), relied on. [<bid,] 

A. from the appellate 
Additional District Judge, 
dated June 13, 1935. 

Messrs. Hiralal Chakravarii and Rabin- 
dra Nath Bhattacharji, for the Appel- 
lants. | g ; 

Dr. Radhadinod Pal and Mr, Syama 


Chanan Mitra, for the Respondents: 
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Judgment —This appeal arises out of a 
suit brought by the pvaintitfe for a declara- 
tion that the revenue sale of Tauzi No. 932 
of the 24-Parganas Collectorate, held on 
March 17, 1932, was a nullity and in the 
alternative for setting aside the same on 
the ground that it was held contrary to 
the provisions of Act XI of 1859, and the 
plaintiffs suffered substantialinjury thereby. 
The sale was held for arrears of revenus 
due upto the January kist of 1932. The 
principal defendant purchased at the said 
sale. The arrears of revenue for this tauzi 
were payable in the two k:sts and not four, 
namely on January 12 and March 28 of 
every year. 

Six separate accounts had been opened 
by some of tte proprietors of the said 
estate being Nos. 932/t to 932/5 and the 
rest of the proprietors were recorded in 
the residuary. Plaintiffs Nos 1 and 2 were 
recorded as proprietors of separate account 
No. 1, Nos. 3 to 5 of separate account No. 2, 
Nos. 6 to 8 of separate account No. 3 
and Nos. 9 and 19 represented by their 
guardian, plaintiff No. 11, of separate 
account No t. Ths pro forma defendants 
were the recorded proprietors of separate 
accounts Nos. 4 and. 5. The plaintiffs’ case 
is that the Collecter wrongly assumed that 
separate account No 6 was in arrears from 
kist January 1925 to kist March 193}, 
and on that footing issued a notification 
under s.5of Act Kl of 1859 (hereafter to 
be called the Ac:) fixing September 23, 
1931, as the latest date of payment of the 
said arrears. On December 17, 1931, the 
said separate account No. 6 was put 
up to sale, but there being no bidders, a 
declaration was made under s. 14 of tke 
Act that the entire estate would be put to 
sale, unless the other recorded proprietors 
of the said estate No. 932 purchased the 
share represented by the said separate 
account No. 6 by paying up the arrears 
due, The plaintiffs maintain that as there 
was in fact no arrears in respect of separate 
account No. 6, it could not be put up to 
salein the first instance and consequentby 
the declaration made under s. 14 and the 
subsequent sale of the entire estate were 
ultra vires. They further maintain that in 
‘any event, the notification issued under 
s. 5 of the Act was a bad one, inasmuch 

*ss it required payment of the arrears on a 
date which was not one of the dates fixed 
under s. 3 for payment of arrears of 
revenue for this particular estate. On this 
ground they pray for setting aside the sale 
which, according to them, fetched a grossly 
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inadequate price. Both the Courts blow 
overrtiled both these contentions and have 
dismissed the suit. These two grounds have 
been reiterated before me and a further 
ground not taken in the Courts below, 
which I will hereafter notice, was also 
pressed. 

The contention thatthe share recorded 
in separate account No, 6 was not in arrears 
at all or at any rate could not be sold 
under the Revenve Sales Law has been 
pressed before me on the following facts: 
The revenue payable for this separate 
account is twelve annas per year payable 
in two kists, viz. on or before January 
12 and March 28 of every year. The 
recorded proprietors of this separate account 
regularly sent the revenue payable to the 
Collector by mcney orders. They men- 
tioned all particulars correctly in the 
revenue mcney order forms but in giving 
the number of the estate, they did not core 
rectly mention the tauzi number of the 
estate for which revenue was being sent. 
They mentioned the number of the estate 
as Tauzi No. 932 instead of Touzi No, 932-6 
with the result that the Collector credited 
the amounts so sent to the residuary, over- 
looking the fact that the remitters were 
“not recorded as proprietors of the residuary 
estate but were in fact recorded as pro- 
‘prietors of separate account No. €. The 
plaiptifis accordingly say that the Oollec- 
tor: ought to have followed r, 102 of the 
Bengal Tauzi Manual and if he had done 
B0, the mistake in the tauzi number would 
bave been corrected and the revenue pro- 
perly credited. If the matter had rested 
there, the appellants’ contention would 
have had considerable force, but there 
is one other important fact which was 
pleaded in the additional written state- 
ment and found in favour of the contesting 
defendant. It is that separate account No. 4 
was in arrears, and was put up to sale by 
the Collector also on December 17, 1931. 
There was no bid and on the same day the 
procedure indicated in s. 14 was also fol- 
lowed in respect of the separate account 
(Hix. 1). Such being the fact, the Collector 
had jurisdiction to notify for sale the 
entire estate for the default of separate 
account No. 4. 

The additional ground which has been 
urged before me has now to be considered. 
The ground rests on the fact that in Janu- 
ary 1932, some of the proprietors of seme 
of the separate accounts paid revenue 
which was received by the Oollector. It is 
said that that had the effect of keeping the 
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separate accounts still open and the entire 


estate could not in law be sold thereafter 
as was actually done. I cannot accept this | 
contention for the following reasons. The 
effect of a declzration under s. 14 followed 
by the neglect of the other recorded pro- 
prietors to purchase the share in default 
by payiog up the arrears due in respect 
thereof is that the separate accounts are 
closed. On the closing of the separate 
accounts, a general account of the receipts 
of revenue in respect of the entire estate, 
must be made and if on such account being .- 
made, there appears an arrear of revenues 
the entire estate is to be notified for sale. 
In the case before me, the Collector followed 
what is required of him under the law. He 
closed the separate accounts and credited 
whatever he received after December 27, 
1931 (the date of closing the separate 
accounts) towards the demand of the entire 
estate. The payments made up to Janu- 
ary 12, 1932, fell short of the demand 
up to the January kist of 1932, and he 
accordingly notified the sale of the entire 
estate for arrears due in respect thereof up 
to the January kist of 1932, ‘he sale of the 
entire estate held on March 17, 1932, was 
not accordingly a nullity. The viewI am 
taking is supported by the observations in 
Sheikh Hazi Mutusaddi v. Mahomed Idris 
(1) at p. 767%. The revenuesale in that 
case was held to be-without jurisdiction, 
for the subsequent payments made there 
wiped out the arrears for the March kist 
of 1904 for which the sale was held, but 
still left the June kist of 1904 in arrears 
and this Court observed that if the sale 
had been held forthe arrears of the June 
kist of 1904, the sale would have been all 
right. 

The only other point that remains for 
consideration is whether the notification 
issued under s. 5 was a bad one. The said 
notification required the recorded proprie- 
tors of separate account No. 6 to pay up 
the arrears due from the January kist of 
1925 up to kist March 1931 by September 
28, 1931. Even if the said notification 
was a bad one, the effect would only be 
that there was a material irregularity in 
putting up to sale the said separate account 
No. 6 on December 17,1931. But I have 
already held that the default of vader 
this view the contention of the appellant 
that the notification under s. 5in respect 

(1) 19 O WN 764; 34 Ind. Cas, 283; A I R}915 PO 
177 (PO). . 
"#Page of 190 W N.—[Ea.] 
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of separate account No.6 was abad one, 
loses its importance. Even if the point had 
e& Material bearing in the appeal, I do not 
see any cogency in it. A” sale held without 
complying with s. 5 where that section is 
attracted, ia a sale contrary to the Act and 
such a sale cannot be challenged on that 
ground in a Oivil Court, unless such a 
ground ‘had been specified in an appeal 
made to the Commissioner. Section 33 of the 
Act as construed by Lord Macnaghten in 
Gobind Lal Roy v. Ram Janam Misser (2). 
The sale was held on March 17, 1932, 
The appellants before me filed a mem): 
randum of appeal before the Divisional 
Commissioner nət within 60 days of the 
sale as the law required but on January 
26, 1933. The Commissioner did not 
register the same as it was hopelessly out 
of time. In the said memorandum of appeal, 
no doubt the irregularity or illegality now 
complained of was pointed out. But if it 
be held that there was no appeal before the 
Commissioner within the meaning of s. 33 
„of the Act, the appellants would be debar- 
red from challenging inthe suit the sale on 
this ground. In my judgment, the appeal 
contemplated in s. 33 of the Act is, as the 
section expressly says, an appeal made to 
the Commissioner under s. 2 of Bengal 
Act VII of 1868, that is an appeal which it 
would be “lawful for Commissioner of 
Revenue to receive,” that is an appeal 
presented to him within 60 days of the 
saleor one presented to the Collector within 
45 days of the sale for transmission to 
the Commissioner. An appeal not so pre- 
‘sented is to be treated as no appeal and no 
attack can be launched on the saleina 
suit on the ground that the sale was cone 
trary to the provisions of the Act, the 
« estate being admittedly in arrears. This is 
the view taken by Khwaja Mohamed Noor, J. 
in’ Prithvi Chand Lal v. Kirtyanand Singh 
(3) at p. 769* and by Macpherson, J. in 
Nanak Prosad Sahu v. Kasheda Kumri 
(4) at p. 277f, with which decisions I 
respectfully agree. I accordingiy hold that 
the ground that the sale hasto be set aside 
inasmuch as the notification under s. 5 was 
a bad ona is not entertainable. 
The appellants further say that the 
notification published under s. 5 of the 
2) 21 © 70; 20 1 ; . 356; 
ae 536(° O A 165; 6 Sar. 356; 17 Ind. 


(3) 10 Pat, 757; 13) Ind. Oas. 149; AT R 1932 Pat, 
21,12 PLT 4014; Ind. Rul. (143l Pas. 43°. 5 


(4) 15 Pat. 272; 162 Ind. Cas, 1004: A I R 1936 Pat, 
$a, 


“260; 16 BLT 915; 2 B R540; 3 
* Page of 40 Pat.—([Hd. 
7 Pege of 15 Pat {Ed} 
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Act isa bnd one. This further contention 
of the appellants is (hit the Collector can 
no doubt fix a data fir the payment of the 
arrears in cases falling within any of the 
four categories menticaed ins. 5 but that 
the date so fixed mant coincide with one of 
the dates notified uniiers. 3 for the pay- 
ment of arrears dus in, respect of the parti- 
cular estate in question. The notification 
under s. 5, they sar, is no doubt a public 
call on the debtor io pay but the date of 
call must in this cate be either January 
12 or March 28, for these are the only 
two dates for paymeitof arrears of Tauzi 
No. 932 fixed undar 3. 3. They further 
say that the case jr Prithvi Chand Lal 
v. Kirtyanand Singi (3) on which the 
Oourts below have r>] ed is distinguishable, 
for in that case ths date of payment 
notified under s. 5 v'as in fact one of the 
dates for paymeni of arrears of revenue of 
that particular ests.ts. The pointis not free 
from difficulty in vinw of the last three 
lines of para, 1,3. ©", butas the point is 
not material in the view I have taken on 
the other points ia ‘she case, I reserve my 
opinion on the nana. For the reasons 
already stated, J iismiss the appeal but 
without ccsts. Leive to appeal under cl. 15 
of the Letters Pateni's granted. 


D, Appeal dismissed. 


LAHORE |4|GH COURT 
Oriminal Rev .slc1 No. 1291 of 1937 
Mara) 14, 1938 
Bsc’ ee, J. 

PAINDA AND OT (g88—~PETITIONERS 

by Tsus 
GULAB KHATUN— 
Ruse“NDENT. 

Criminal Procedure (Ai le (Ace V of 1898), ss. 201, 
250, 192, §28,346—T-cnifer of complaint under 
s. 192, or s. 528 to Thirc (lass Magistrate—Complaint 
nottriable by him— Vhither can deal with case— 
5, 201, if abar—An oi'd21' under a. 250, if can be pass~ 
ed 


The mere fact thet ij. order to make his case 
more serious,a com: ti; ant alleges the commissien 
of an offence whic: c:uld not be tried by a junior 
Mégistrate does no! riader the proceedings of 
that Magistrate illega. ja he goes on to try the case 
and decide it holdiy: that the facts disclosed 
eshow that it is less: offence which he is compe- 
tent to try. But, in aiy event, it is settled law 


ethat in a warant isi the trial does not commence 


until the charge is famrd under s. 254, Oriminal 
Procedure Code, and here is nothing illegal or 
invalid in a Magistry.e of the Third Class pro- 
ceeding to enquire int; a complaint which was 
not instituted in bis ('ourt but sent to him under 
s. 1920r s. 528 of ths Piocedure Code even if after 
hearing the prosecu iii case he has to come to the 
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conclusion that 8 case has been made out which he 
himself could nottry. There is specific provision 
of the Code in s. 346 which provides for such 
cases aad the existence of this very provision by 
itself implies that a Subordinate Magistrate can 
legally enquire into a serious offence up to the 
stage at which the question of charge or discharge 
has to bedecided. Section 201, Criminal Procedure 
Code, isnot a bartothehearing of the case by the 
Naib Tahsildar. Nor can it be said that such a 
Magistrate cannot pass an order under s. 250 if he 
considers that the case is frivolous and vexatious. 
The Magistrate by whom the caseis heard need not 
be the same Magistrate before whomthe case is in- 
stituted. 


Facts.—The respondent had brought a 
compaint under s. 452 and s. 147, Penal 
Code, against five persons including three 
women and the trial Court found that there 
was some dispute regarding a wall tetween 
the parties, who were neighbours, the com- 
plaint being false being in fact the last of 
the series of similar false complaints and 
thus in dismissing the complaint the trial 
Court called on the respondent to show 
cause why she should not be made to pay 
compensation for bringing a false and frivo- 
lous case, and as she could show no good 
cauce, she was ordered to pay Rs. 50 which 
was to be divided in a certain way among 
the petitioners. The respondent appealed 


‘against this order and the lower Appellate 


Ccurt set it aside on the ground that it was 
illegal, because a case under s. 452, Penal 
Code, was nottriable by a Magistrate of 
the Third Class. The petitioner has accord- 
ingly come up in revision against this order. 

Grounds for Revision.—The respon- 
dent, who was reported to have refused 
service, failed to putin an appearance. In 
my opinion the order of the lower Appel- 
late Court setting aside the order of the 
trial Court is wrong and all that a Magis: 
trate of the Third Class, to whom a case 
purporting to be under s. 452 was sent, 
could not do was to convict the accused per- 
sons. It is quite a regular practice among 
persons, who file criminal complaints, to 
exaggerate the alleged offence, and thus 
according to the regular practice, complaints 
which are nominally regarding offences only 
triable by Magistrates of the First Class are 
regularly sent to Magistrate with lesser 
powers for trial, and I can see nothing ille- 
gal in the order of ihe trial Court, in awards 
ing compensation while dism ssing such a 
complaint, and the ruling M. Venkatarayan 
v. K. Venkatarayar (1) nas been cited in 
which an order of compensation under 
s. 250, Criminal Procedure Code, has been 

(1) 45 M 29; 66 Ind. Cas. 72; A I R 1922 Mad. 


223; 23 Or. L J 232; 41 ML J 398; 14 L W 247: 
(1921) MW N 613; 30M LT 75, 4 
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held to be legal when passed by the Court 
of a Magistrate, though the offence was 
exclusively triable by a Court of Sestion.® 
I accordingly forward the case to the High 
Court with the recommendation that the 
order of the lower Appellate Court ordering 
the remission ‘cf Rs. 50 as compensation be 
restored. ; 

Mr. Manzur Qadir, for the Respondent. 

Order.—The view taken by the learned 
Sessions Judge appears to me to be uns * 
doubtedly correct. The mere fact that irf 
order to make his case more serious a coms 
plainant alleges the commission of an offence 
which could not be tried by a junior Magis- 
trate does not render the proceedings of 
that Magistrate illegal if he goes on to try 
the case and decide it holding that the 
facts disclosed show that it is lesser offence 
which he is competent to try. But, in any 
event, it is settled law that in a warrant 
case the trial does not commence until the 
charge is framed under s. 254, Criminal 
Procedure Code, and there is nothing illegal 
or invalid in a Magistrate of the Third’ 
Olass proceeding to enquire into a com: 
plaint which was not instituted in his Court 
but sent to him under s. 192 ors. 528 of the 
Procedure Code even if after hearing the 
prosecution case he has to come to the con- 
clusion that a case has been made out which 
he himself could not try. There is specific 
provision of ¿he Oode in s. 346, which 
provides for such cases and the existence 
of this very provision by itself implies 
that a Subordinate Magistrate can legally 
enguire into a serious offence up to the 
stage at which the question of charge or 
discharge has to be decided. It has, however, 
been contended before me on bebalf of the 
respondent that s. 201, Oriminal Procedure | 
Code, was a bar to the hearing of the case 
by the NaibeTahsildar. But s. 201 refers 
back to s. 100 and to part A of Chap. KV. 
There is a very great difference between 
the terms ‘taking cognizance’, ‘hearing’ 
and ‘trying’. The Naib-Tahsildar could not 
‘take cognizance’ of this complaint or 
indeed of any ccmplaint, but that does not 
mean that he could not ‘hear the case if sent 
to bim.for hearing by a Oourt competent 
to doso under either s. 192 or s. 525. The 
learned Sub-D.visional Magistrate therefore 
war, in my opinion, wrong in holding that 
the I hird Class Magisirate was acting with- 
out jurisdiction. 

Nor can it be said that such a Magistrate 
could not pass an-order under s. «250. It 


.has been contended on behalf bf the res- 


pondent that s. 250 only applies whet the 


t 


fe 


1939 


case has been instituted before a Magis- 
‘trates competent to deal with it. But those 


‘conditions have been fulfilled in this case 


bedause the record shows the complaint 
was filed in the Oourt of the SukeDivisional 
Magistrate who was certainly competent to 
deal with it. I am quite clear that within 
the meaning of s. 250 “the Magistrate by 
whom the case is heard” need not be the 
same Magistrate before whom the case is in» 
stituted. It is obvious that the word ‘heard’ 
bas been deliberately used as it can cover 
both the inquiry ss. 252 and 253) and the 
trial (the rest cf Chap. KAL) in a warrant 
case. [n my opinion, therefore, even though 
the offence alleged in complaint was one 
triable only by a First or Second Class 
Magistrate as goon as it had been sent to 
the Naib-Tahsildar by the Sub-Divisional 
Magistrate under s. 192 or s. 528, the im 
ference must be that the latter Court did 
not consider that acase unders. 452 was 
necessarily made out. The Third Class 
Magistrate was perfectly competent to deal 
with the case until he came either to dis- 
charge or tocharge with an offence which 
he was competent to try ortotake action 
unders 346. If at that stage he considered 
that the case was frivolous and vexatious, 
I can see nothing in the language of s. 250, 
Criminal Procedure Code, to prevent him 
from passing an order under that section. 

With regard to the merits, I have been 
addressed by Oounsel on behalf of the res- 
pondent, but he has not said anything to 
convince me that the Naib-Tahsildar’s 
order was in any way unjustified. I accord- 
ingly accept the reference by the learned 
Sessions Judge, set aside the order of the 
learned Sub-Divisional Magistrate and res- 
‘tore the order of the original Court award- 
ing Rs. 50 as compensation against the 
respondent under s. 250, Criminal Proce- 
dure Code. 


D’ e Reference accepted. 





MADRAS HIGH COURT 
Criminal Revision Oase No. 671 of 1938 
(Criminal Revision Petition No, 639 of 
1938) 
January 5, 1939 
Panorane Row, J. 


In re K. S. AMBI IY ER—PETITIONER 
Madras Prevention of Adulteration Act (III of 
1918), a. 5, cl. 1 (d)—Sweetmeat called “ Kajoor 


not in list of articles of food in which standard of - 


purity®is prescribed-—Ojfence, under s. 5, cl. 1 (d), 
cannot be committed in respect of it. 


in re t. s. AMBI 1fer (MADR.) 
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Where the sweetm:et: (“Kajoor”) in quese 
tion is not one of the ¢rtjcles of food in respect 
of which the Government’1t're prescribed stahdards 
of purity or determine. t;e normal constituints 
thereof, it cannot be stid hat there is any room 
afforded for raising a pres mption that the article 
of food is not genuine >x is injurious and it is 
not right therefore to cx victa man fora breach 
of the adulteration law wh'n there is no law or 
rule having the force cf aw prescribing a parti- 
cular composition for tle atticle that is exposed for 
sale. t 
The Government no; Ji:ving laid down any 
standard in respect of nveztmeats like ‘Kajoor', the 
selling of the sweetmca's| which do not contain 
what they are usually e::ppcted to contain does not 
amount to an offence uice: s. 5, cl. 1 (d) of the 
Madras Prevention of Ali teration Act, 

Or. R. Case and © R. P. under ss, 435 
and 439 of the Code of Oriminal Procedure, 
1893, praying the Elik Court to revise 
the judgment of ‘be, Court of the Sub- 
Divisional Magistre; of Vellore in Or. 
App. No. 12 of 1933 preferred against the 
judgment of the pael of the Second 
Class Magistrate o:' Vellore in O. O. No. 
242 of 1938. 5 


Mr. V. Rajagopala :}!udaliar, for the Peti- 
tioner. 

Mr. K. Venkatarugiavachariar, for the 
Fublic Prosecutor f3: ihe Orown. 

Order.—The pet.tioner has bean con- 
victed of an ofada punishable under 
s. 5, cl. 1 (d) of tab Madras Prevention 
of Adulteration Az! II of 1918, and sen- 
tenced to pay a lie of Rs. 100. The 
petitioner is the pfoprietor of a coffee 
hotel at Vellore :r.d\ tne prcesecution re- 
lates to a certain ewettmeat called ‘Kajoor' 
which was prepajed' and sold at the hotel 
by the petitioner {iirough his servants, 
The sample that w3 analysed was found 
to’ contain 80 per zat. of fat not derived 
from milk or cream. The prosecution 
assumed and the !lugistrate seems to have 
acted on the sani: :nssumption that merely 
because the sweeuncat was found to con- 
tain 80 per cent oi fat not derived from 
milk or cream, i. ¢-nounts to adulteration 
which is probibitel by the Act. The 
Particular sweetmeat in questicn is not 
ong of the articles of food in respect of 
which the Govitnraent have prescribed 
gtandards of purity or determined the 
normal constituunt: thereof, and it cannot 
be said that thee is any room afforded 
for raising a pr2xumption that the article 
of food is not g2m1.ne or is injurious. It 
is conceded by łe learned Public Prose- 
cutor that no sick action has been taken 
by the Local Chovernment in respect of 
this particular ari.cle of food known as 
‘Kajoor’, and it nob right, therefore, to 
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convict a man for a breach of the adul- 
teration, law when there is no law or 
rule having the force of law prescribing 
a particular composition for the article 
that is exposed for sale. It may be 
that ghee is one of the ordinary ingre- 
dients of the sweetmeat in question but 
the standard of purity whichis laid down 
in the case of ghee cannot be applied to 
the ghee that is contained in the sweet- 
meat as one of its ingredients, so long 
as there is no separate standard of com- 
-position or quality fixed for the sweet- 
meat; for instance, prescribing that it 
should contain much percentage of ghee, 
on this ground alone is clear that the 
conviction of the petitioner cannot stand. 
The Government not having laid down 
any standard in respect of sweetmeats 
like ‘Kajoor’ the selling of the sweetmeats 
which do noi contain what they are usually 
expected to contain does not amount to 
an offence under s. 5, cl. 1 (d) of the Act. 
The conviction of the petitioner and the 
senience imposed upon him are, therefore, 
set aside and he is acquitted and the fine, if 
paid, should be refunded to him. 


N.-D. Conviction set aside. 





_LAHORE HIGH COURT 
Second Civil apreis 3 os. 590 and 762 of 
P aa 193 


December 10, 1937 
ADDISON AND Din MogaMMAD, JJ. 
JASSA RAM—DEFENDANT—APPELLANT 
versus 
PURAN BHAGAT—PLaINTIFF AND OTHERS 
_ —DREENDANTS— RASPONDENTS 
Evidence Act (I of 1872), 8. 35 — Copies of shajra 
and khasra of Municipal Committee, if admissible 
—Presumption as to their correctness—Adverse posses- 
sion—Plaintiff not asserting title when occasions 
arose—His possession held that of licensee. 

The copies of shajra and khasra_ of the Municipal 
Committee, fall under s. 35, Evidence Act, having 
been prepared by the employees of the Municipal 
Committee in the discharge of their official duties 
and it is well-known that under s. 19, Municipal Act, 
every officer or servant employed by the Committee 
is deemed tv be a public servant within the meaning 
ois. 21, Penal Gude. It istrue that no presumption 
of correctness attuches to these documents ; but this 
is a difierent matte: altogether from hulding them in- 
gumissible in eviuence. (p.38, col. 2.) . 

in a suit for adveise possession, there was noevi- 
dence thut the plauti nad ever asserted a hustils 
title though such occasions arose, €. g.. when the 
plaintiff was mentioned only asa tenant in a suit to 
which he wasa party and when the property in suit 

„was attached and sold as belonging to a third person, 
. There was not an iota of evidence onthe record to 


“prove that he had asserted a hostile title at any 


period prior to the happening of those events : 
- “Held, tliat the suit could not succeed; a belated 
e 
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assertion of his title would not be sufficient to 
clothe the plaintiff with any status higher than 
that of a licensee dilah Dad v. Fazal Dad WI) and 
Coven T v. Balchand Sahu (2), distinguished. [p. 

, COL, <. °, 

S. O. As. from the decree of the District 
Judes, Rawalpindi, dated March 16, 
1937. 

Messrs. Dev Raj Sawhney and M. C. 
Mahajan, for the Appellant. 


Messrs. J.G. Sethi and M. L. Sethi, for h 


the Respondents. A 

Din Mohammad, J.—This judgment 
will dispose of Second Appeals Nos. 598 
and 762 of 1927. The facts of the case 
giving rise to these appeals are as follows :— 
On July 14, 1934, one Amar Singh ob- 
tained a decree for Rs. 7,t00 against the 
estate of Captain Damodar Singh deceased. 
On May 19, 1935, the house in dispute 
was sold in execution of the said decree 
and was purchased by one Jassa Ram for 
Rs. 3,510. On May 30, 1935, one Puran 
Bhagat instituted a suit against the decree- 


holder, Amar Singh, the auction- purchaser - 


Jassa Ram, Musammat Mino, widow of 
Captain Damodar Singh, and two other per- 


sons, who are said to be Sher Singh's rever- . 


sioners, for a declaration that the house in 
dispute was in his possession as an owner 
and was consequently not liable to attach- 
ment and rale in execution of the decree 
of Amar Singh against Damodar Singh’s 
estate. In tke plaint, it was alleged that 
one Sher Singh who was the father of 
QGurmukh Singh, the adoptive father of 
Damodar Singh, had gifted the bouse to 
the plaintiff in lieu of medical services 
rendered to him and that since then the 
plaintiff had been in possession thereof as 
an owner. 

This suit was resisted by all the defex-, 
dants concerned who denied the factum of 
gift and pleaded that the plaintiff was in 
occupation of the house as a tenant and 
not as an owner. It was further stated 
that in a suit instituted by defendants 
Nos. 4 and 5 against Captain Damodar 
Singh and others, the plaintiff, too, was im- 
pleaded as a defendant in the capacity of a 
tenant of the house in suit, that at the in- 
stance of the then plaintiffs a notice was 
issued to him requiring him not to pay rent 
to Captain Damodar Singh, erd that as he 
did not then assert his rigot of ownership 
in the house in suit, he was now debarred 
by his conduct and acquiescence from 
maintaining the suit. It was next urged 
‘that the plaintiff was estopped *also on 
account of the fact that he hdd not pro- 


„tested at the time .of attachment and sale 


$ 
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- of the house. On the pleadings of the 
parties the necessary issues were framed. 
The Subordinate Judge came to the son- 
clusfon that the alleged g?ft was not proved 
ang that as the plaintiff in spite of his 
being present at the time of the attachment 
and sale of the house, had not objected to 
the attachment of the property and had 
stood by-at the time of sale, he was estopped 
by his own conduct from instituting thie 
suit. Holding that the possession of the 


* plaintiff was permissive at its inception 


and that its character had never been 
altered since, he dismissed the plaintiff's 
suit. ma 

On appeal, the District Judge agreed 
with the Subordinate Judge that the alleged 
gift had not been proved but finding that 
the possession of the plaintiff had been 
proved to be for more than 12 years and 
that there was no evidence to establish 
_that it was permissive at its inception, he 
allowed the appeal and decreed the plain- 
tiff's suit as laid. Dissatisfied with this 
decision, the auction-purchaser Jassa Ram 
‘has filed Appeal No. 590 of 1937, while 
Musammat Mino has filed Appeal No. 762 of 
1937. Counsel for the appellants contends 
that the remark made by the District Judge 


that ‘it seems to have been accepted’ by 


both sides before him that the expression 
“a large number of years” was intended to 
mean a period longer than the period of 
12 years, does not represent ehe true state 
of affairs, that his further remark that 
“practically no evidence is forthcoming” 
is not warranted by the record, and that his 
exclusion of khasra and shajra from consi- 
deration is illegal. They further urge that 
the District Judge has failed to take into 
consideration the effect of the plaintiff's 

. inactivity at the time when he was served 
with a notice at the instance of defendants 
Nos. 4 and 5, wherein bis status was 
defined to be that of a tenant. On these 
grounds, they argue that the judgment of 
the District Judge is vitiated and cannot 
stand. “As against this, Counsel for the res- 
pondent contends that the plaintiff having 
been found to be in possession of the house 
for more than 12 years and that the story 
of his being a tenant having been rejected 
by both the Courts, no conclusion could 
be arrived at, other than that at which 
the District Judge had arrived. 

After hearing Counsel on both sides, we 
have come to the conclusion that these 
appeals .must succeed. There is evidence 
on the*record that the: plaintiff was put 


into possession of the house in suit by Sher - 
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Singh, It is even ‘ad nitted by the plain- 
tiff himself that he usad to attend on Sher 
Singh as his medica. :¿dviser and that the 
house was given to ;im by Sher Singh 
on that account. ‘Je based his claim of 
ownership on an aleged gift from Sher 
Singh and that gift h: has not been able 
to prove. The h>òxəa in these circum- 
stances, would reveit 19 its original owner 
unless and until tle plaintiff succeeds in 
establishing that lo had perfected his 
title in any other 'ninner permissible by 
law. The onus (4 proving the circum- 
stances in which he hed acquired a right of 
ownership in the' fouse would lie very 
heavily on him. ‘che only question that 
falls to be judged t!zofore is whether the 
Plaintiff has succeeilal in discharging that 
burden. There is clear evidence on the 
record that on ‘‘v) different occasions 
when this right was denied to him, he 
kept quiet ; first wl.cr in the suit instituted 
by defendants Nos 4 and 5 he did not pro- 
test against his birrg considered a mere 
tenant, and second:’7. when the house was 
actually attached aad put to auction as 
Oaptain Damodar firgh's preperty. ‘This 
would show that on tte two occasions men- 
tioned above when no should have asserted 
a hostile title, if he had any, he did not 
assert it and thela is not an iota of evi- 
dence on the reco, to prove that he had 
asserted a hostile title at any period psior 
to the happening cf those events. A belated 
assertion of his tfl, therefore, would not 
be sufficient to clo;1 him with any status 
higher than that cf a licensee. A 

The conclusion h.t the house in suit was 
not owned by the plaintiff, is strengthened 
by entries in the copies of shajra and 
khasra of the Aiinicipal Committee pro» 
duced by the arpcllants, which have not 
been considered »y the District Judge on 
the ground tha! taey were irrelevant, 
These document, ia our view, fall under 
s. 35, Evidence Az, 21aving been prepared 
by the employeer w: the Municipal Oom- 
mittee in the -lischarge of their official 
duties and it «u well-known that under 
s. 19, Municipal act every officer or ser- 
vant employed Ty the Committee is 
deemed to be a utlic servant within the 
meaning of s. 21. Icdian Penal Code. It is 
true that no p-21umption of correctness 
eattaches to these documents; but thisis a 
different matter :)togther from holding them 
inadmissible in 3 7idence. In the latter case 
they are exclude] “rom consideration alto- 
gether while in t3e former, they can be 
used as corrobointive evidence. The appel- 
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lants were, therefore, clearly prejudiced by 
these. documents not having been consi- 
dered by the District Judge at all. The 
District Judge has further observed that 
even if these documents were admissible, 
the remark of the lower Oourt based on 
them that the house in suit was in the 
possession of a tarkhan in 1900, in no way 
excludes the tarkhan’s possession being in 
the capacity of a tenant of the plaintiff: 
but this observation of the District Judge 
is obviously wrong inasmuch as if once 
those documents are admitted in evidence 
they do exclude the possibility of the 
plaintiff being the. owner of the house. 
In the column of owners the names of 
Chaudhri Gurmukh Singh, son of Chaudhri 
Sher Singh and of Musammat Narain Devi, 
widow of Chaudhri Sher Singh have been 
mentioned and not that of the plaintiff. 

In support of his contention indicated 
in the earlier part of his judgment, Counsel 
for the respondent has relied on Allah Dad 
v. Fazal Dad 46 Ind. Cas. 694 (1) and 
Gayani Sahu v. Balchand Sahu, 73 Ind. 
Cas, 41 (2). In Allah Dad v. Fazal Dad 
46 Ind. Oas. 964 (1), a Division Bench of this 
Court has held that the criterion of adverse 
possession is whether a person possesses 
land claiming it as his own and ifhe does, 
he must be held to be in adverse possession. 
This principle will not, however, help the 
plaintiff in this case inasmuch as it is not 
preved that prior to the institution of this 
suit, he had ever claimed the house in suit 
as his own. Moreover, in that case the per- 
sons Claiming adverse possession were not 
plaintiffs but defendante in the suit and had 
for a period of more than 12 years been shown 
as co-owners in the shamilat. his has 
never been the case here. In Gayani Sahu 
v. Balchand Sahu, 73 Ind. Oas. 41 (2), a 
Single Judge of the Patna High Court 
held that when the defendant failed to 
Prove the gift relied on by him, the conclu- 
sion to be drawn was not that his posses- 
sion wae permissive but that it was that of 
a trespasser. This case, too, is distinguish- 
able as in the first place it is remarked in 
the judgment that permissive possession 
was not the case of either party, and 
secondly, the person relying on advefse 
possession was there, too, a defendant in 
the case and not a plaintiff. No doubt, in, 
the present case, the story put forward by 
the appellants that the respondent was, 
paying rent for the occupation of the 
house has not been believed, but this 

(1) 46 Ind. Oas. 964; A I R 1918 Lah, 308, 

(2) 73 Ind, Oas, 41; A I R 1924 Pat, 341, 
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finding does not exclude the possibility of 
the plaintiff occupying the house with the 
permission of the original owners as a 


friend and not as a tenant, or in other, 


words being a mere licensee. On these 
grounds we allow the appeals, reverse the 
judgment of the District Judge and dismiss 
the plaintiff's suit with costs throughout. 

D, Suit dismissed. 


. 


RANGOON HIGH COURT 

Miscellaneous Civil Appeal No. 52 of 1938 - 

November 23, 1938 
Rosgrts, O. J.anp Moszty, J. 
P. H. HAMID ROWTHER— APPELLANT 
versus 
K. S. AYAPPA MUDALIAR —Responpent 

Civil Procedure Code (Act V of 1908), O. XXIIT, 
r. 3—Compromise, proof of -Complicated compromise 
—Terms should be drawn up in writing —Oral proof, 
whether desirable. 

The requirements of O, XXIII, r. 3, Civil Proce- 
dure Code, say nothing, about any particular form 
in which a compromise is to be made before the 
Court isto be satisfied of its existence; but the 
more complicated the compromise, the more desir- 
able it is that its terms should be drawn up into- 
writing before they could strictly be proved. There 
must be in the nature of things compromise about 
small matters which may be capable of proof orally, 
but the Courts must always look with some sus- 
Picion on cases of elaborate compromises which are. 
sought te be proved purely by oral evidence when 
one of the parties to the suit strenuously denies 
that he entered into any compromise at all. 

Misc. C. A, against an order of the High 
Court, in O. R. 8. No. 11 of 1937, dated 
June 23, 1938. 

Mr. Bhattacharya, for the Appellant. 

Mr. K. C. Sanyal, forthe Respondent. 

Roberts, C.J —Thkis is an appeal from 
a decision of Sharpe, J. who caused to be 
recorded under the provisions of O. XXIII, 
T. 3, the alleged adjustment of a suit by 
way of compromise. The position was 
that the plaintiff, Rowther, had filed a suit 
(Civil Regular No. 11 of 1937) on three 
promissory notes for a total value of 
Rs. 18,000 odd against the defendant- 
respondent. The defendant had filed a 
cross case (No. 233 of 1937) for a ‘declar- 
ation that these notes were not executed 
for consideration and that there were other 
proceedings pending, a mortgage suit by the 
plaintiff against the defendant and another 
in the District Court of Hanthawaddy, the 
sum involved there being nearly Rs. 11,000. 
These cases were taken together and 
there wasa great deal of delay and there 
were a great many applications to postpone 
the matter pending a settlement which 


me 


the Advocates had hoped the parties 
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would arrive at. Ultimately the cases 
came on for hearing on June 23 last, and 
the learned Judge had before him an affida- 
eyit which was filed by the. defendant. 
Looking at para. 7-of that affidavit one 


seas that the settlement which was 
alleged to have been arrived at was 
somewhat complicated in its nature. 


Paragraph 7 has seven sub paragraphs, 
from (a) to (g): it deals with a proportion 
of a certain sum deposited by consent 
with the Advocate for the plaintiff : it deals 

" with the payment of balance of the amount 
for which the claim was settled within four 
“wears but part payment towards the 
aforesaid amount to be made every year: 
it deals with the properties involved in the 
suit in the Hanthawaddy Court being offered 
as security. The plaintiff filed a counter- 
affidavit in which he says that para. 7 of 
the defendant's affidavit contained offers 
made by the defendant which were not 
accepted by him. 

The defendant gave evidence and he 
called a witnes3, no doubt a perfectly res- 
pectabie man, but one who had admittedly 
‘attended the alleged meeting between the 
parties asa friend and representative of the 
defendant. His name is Maung Saw Lwin, 
and he says that.a settlement was arrived 
at ata figure of Rs 22,000; but he by no 
means goes into detail nor does he follow 
through the conversation so as to deal 
paragraph by paragraph with the terms 
of the settlement, and in gelation to a 
large numberof matters in which the 
settlement is concerned, he adds nothing 
to the testimony of the defendant. When 
the plaintiff was called, instead of assert- 
ing, as he had sworn in his affidavit, 
that he was inthe tea shop where this 
alleged oral compromise was made, he said 


„he never went there at all; and, no 
doubt, that -induced the learned Judge 
who tried this case to disbelieve him. 


His own Advocate appears to have been 
surprised by the answer and to have 


wished to ask him why he did not tell. 


the truth, but the learned Judge rightly 
thcught that no answer to that question 
need be insisted upon. However that may 
be, supposing the plaintiff had adhered to 
the statement made in his affidavit and 
said that though inthe tea shop he never 
assented to this offer, 
have been really impossible for the Court 
to be satisfied that a compromise had 
been made, and I feel in my 
mind, with great respect to the learned 
Judge, that he was unconsciously pre- 
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own. 
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judiced against tle plaintiff by the 
plaintiff's desire to nuke a better.case_ 
in himself than he rda'ly possessed by pre- 
tending that he was co: really in the- tea 
shop at all. | “aan 
The requirements dfjO. XXIII, r.3, say 
Nothing. of course, sbput any particular 
form in which a compr)mise is to be made 
before the Court is iv, e satisfied of its 
existence; but the mie complicated the 
compromis3 the morg 'clesirable it is that 
its terms should be irawan up into writing 
before they could stiiclily be proved. There 
must bein the nature of things compro- 
mise about small majters which may be 
capable of proof «arglly, but the Court 
must always look with, some suspicion on 
cases of elaborate cir) promises which are 
sought to be prover, purely by oral evi- 
dence when one of the parties to the 
suit strenuously denies that he entered 
into any compromis» at all. And we think 
in all the circumst:inas, with respect, it 











is more satisfactory io say that this 
compromise ought . not to have been 
recorded, and, actorcingly, we are of 


Opinion that this ap:zl should be allowed 
with cosls, Advocate's fee seven gold 
mohurs. 

Mosely, J.—I agru. I only want to add 
one small point. Te witness, Maung Saw 
Lwin, talks about conversation which was 
among Chulias and must therefcre have 
been in Tamil and of which ha could opt 
presumably underat.21 a single word. He 
is reduced to sayin;' hat he thenasked the 
plaintiff in Hindu ;ani what settlemen; 
they had arrived m, though he could 
scarcely have krown that they had 
arrived at a setth:nent if he could not 
understand what tki were talking about; 
and he says the plawutiff told him that it 
was settled for Rs. 12,00, but he does not 
say that he was informed of any other 
term of the settleme:.:. 

D. Appeal allowed. 


< nory me naraka 


LAHORE HGH COURT . 
Letters Petent A;ipoal No. 30 of 1937 
June 3,7, 1937 
TEK OHAND ant: JUDUL Rasalp, JJ. 
ANJUMAN IMDAL[ BANK—P.iarntirr— 
APSE LANT 
. tarsus 
UJAGAR SIN SE[—DsrenDant— 
RESTONDENT 
Civil Procedure Code'Act V of 1908), a. 47—Eze- 


cuiton—Temporary aliininion of judgment-debtor's 
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land— Mortgage created and jortgagee given possession 
—Mortgage money not realized—~Decree recorded as 
fully satisfied by morigage—Subsequent suit by decree- 
holder against mortgagee, if barréd by s. 47. 

The decrte-holder in execution of his decree applied 
fora temporary alienation of the land of the judg- 
ment-debtor The land was attached and a reference, 
made to the Collector for suggesting the mode and 
terms of the temporary alienation. A mortgage was 
created and the possession was given to the mort- 
gagee. Butneither the executing Oourt nor the 
Collector realised the mortgage money. On an ap- 
plication by the judgment-debtor, the decree was 
recorded as completely satisfied by the creation of a 
valid mortgage even though the mortgagee tried to 
back out from the transaction. Subsequently the 
decree-holder filed a regular suit against the mort- 
gagee for the money. The mortgagee contended that 
the suit was barred by s. 47, Oivil Procedure 


ode : 

Held, that this mortgage was in the nature ofa 
judicial hypothec and indeed it was the creation of 
this hypothec which had satisfied completely the 
decree. If either of the parties to this hypothee now 
wanted toenforce its rights against the other, the 
remedy was obviously by a regular suit and not in 
execution of the decree to which the mortgagee was 
not a party, and which had been held judicially to 
have been eatisfied several years ago, The question 
in issue between the decree-holder and mortgagee 
could not possibly be said to be one “relating to the 
execution, discharge or satisfaction of the decree”, 
This being so, no question of bar by s. 47 can 
arise. 


L. P. A. from the judgment of Mr. Justice 
Skemp, dated January 6, 1937. 
i Mr. Din Dayal Khanna, for the Appel- 
ant. 

Mr. Charanjiva Lal Aggarwal, for the 
Respondent. 


Tek Chand, J.—The sole question for 
determination in this appeal is whether 
the suit of the appellant. Anjuman Imadadi 
Bank, Zemindara of Mauza Khapar Kheri, 
District Amritsar, against Ujagar Singh, 
defendant-respondent, for recovery of 
Rs. 1,098 is barred by s. 47, Civil Procedure 
Code. In order to appreciate the point it 
is necessary to state briefly the relevant 
facts. In 1928 the plaintiff Anjuman 
obtained a decree against one Bhagat 
Singh for Rs. 1,098. In proceedings in 
execution of this decree, the Anjuman 
applied for a temporary alienation of the 
land of the judgmeni-debior. The land 
Was attached and a reference made to the 
Collector for suggesting the mcde ahd 
terms of the temporary alienation. The 
proceedings were transferred by the Cols 
lector to the Tahsildar, before whom no 


suitable offer for mustajri was made, but, 


Ujagar Singh, respondent, offered to take 
the landon mortgage undertaking to pay 
the decreta] amount in full to the decree- 
holder. The Tahasildar considered this 
offer to be in the interests of the judgment- 
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debtor, and supported it in his report to the 
Collector. The Collector in turn made a 
recommendation to the executing Court to, 
accept the mortgage. The executing Court 
accepted the recommendation ‘and sanctign- 
ed the mortgage. Possession of the land 
was accordingly given to Ujagar Singh and 
mutation duly effected in his favour as 
mortgagee. Neither the executing Court 
nor the Collector, however, took any steps to 
realize the mortgage money from Ujagar 
Singh. Some months later, Ujagar Singh ° 
applied that he did not want to pay the 
decretal amount and that the mutation ter” 
cancelled. The decree-holder raised no 
objection and the executing Oourt ordered 
the cancellation of the mutation. The 
judgment-debtor, however, had nct been 
informed of these proccedings, and the 
order of cancellation had been passed 
behind his back. On coming to know of 
the order, he applied to the executing Court, 
objecting to the cancellation, and asking 
the Court to certify, under O. XXI, r. 2, 
Oivil Procedure Code, that the decree had 
been satisfied by a binding mortgage in’ 
favour of Ujagar Singh.. Ujegar Singh 
contested the application, urgiog that the 
mortgage was not binding on him, he 
having originally agreed to take it under 
a mistake as to the extent of the area 
mortgaged. The executing Court after a 
lengthy inquiry into the contentions of the 
parties, held that a valid mortgage bad 
been created in favour of Ujagar Singh, 
that he had entered into possession of the 
land as mortgagee and that he could not 
back out of the transaction at that stage. 
It was acecrdingly held that the decree had 
been satisfied fully; the application of the 
judgment-debtor under O. XXI, r. 2, was 
granted and the execution proceedings 
consigned tothe record room as “completely 
satisfied.” Ujagar Singh's appeal to the 
District Judge and second appeal to this 
Court were both unsuccessful: ` see O. A. 
No. 8 of 1932, decided by Bhide, J. on 
May 26, 1932. : 

In the meantime, Uj:gar Singh had 
continued in possession of the land, and 
had appropriated the rents and profits 
without paying anything to the decree- 
holder Anjuman. In July, 1935, the Anju- 
man brought a suit against him frr 
recovery of Rs. 1,750 alleged to be due on 
foot of the mortgage above mentioned. 
Ujagar Singh resisted the suit on numerous 
grounds pleading inter alia that it. was not 
maintainable under s. 47, Civil Precedure 


ode, The trial Judge upheld’this preli- 
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minary plea and dismissed the suit. On. 


appeal, the learned District Judge came 
{oa contrary conclusion; he accepted the 
appeal and remanded the case under 
O., XLI, r. 23, Civil Procedure Gode, for 
decision on the merits. From his decree 
the defendant preferred a second appeal 
to this Court, which has been accepted by 
Skemp, J. sitting in Single Bench and the 
suit dismissed as barred by s. 47. From 
this judgment the present appeal has been 
‘lodged under cl. 10 of the Letters Patent. 
* Before the learned Judge it was argued 
“wir behalf of the defendant-respondent that 
Ujagar Singb, bing a mortgagee from the 
judgment-debtor, was his representative 
within the meaning of s. 47, Civil Pro- 
cedure Code, and therefore the claim of the 
decree ‘holder for recovery of the mortgage 
money from him was a matter which was 
exclusively determinable in execution 
proceedings. This contention appears to 
have been ‘accepted by the learned Judge. 
Before us both Counsel have cited rulings 
on the point as to whether a person to 
‘whom the property of the judgment-debtor 
has been mortgaged in the course of execu- 
tion proceedings, is or is not a 
representative of the judgment-debtor. 
* Tt is unnecessary to discuss these rulings 
or to decide this point, for, the first ques- 
tion that falls to be determined is whether 
the present claim of the appellant against 
the respondent is a matter relating to “the 
execution, discharge or satisfaction of the 
decree”, within the meaning of 8. 47. Now, 
as already stated, the decree obtained by 
the Anjuman against Bhagat Singh, had, 
after a lengthy inquiry under O. XLI, r. 2, 
been held to have been duly satisfied by 
the creation of the mortgage in, question. 
, This order was upheld by the District 
Judge and the High Court as far back 
as-1932, in proceedings to which Ujagar 
Singh, respondent, was a pariy, That 
finding is admittedly binding on him. The 
decree having been held to have been 
satisfied, the question now in issue between 
the appellant and Ujagar Singh cannot 
possibly be said to be one “relating to 
the execution, discharge or satisfaction of 
the decree”. That order was passed upon 
the finding that a valid mortgage had been 
created in the course of the execution 
proceedings in favour of the respondent. 
This mortgage was in the nature ofa 
judicial hypothec and indeed it was the 
creation of this hypcthee which had satisfied 
completely the decree of the Anjuman 


against Bhagat Singh. If either. of the. 
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parties to this hype! 123 now wanted to 
enforce its rights apaiast the other, the 
remedy is obviously ky a regular suit, and 
not in execution of the decree to which 
Ujagar Singh was n«tja party, and Which 
has been held judicirilj to have been catis- 
fied several years ag>! This being so, no 
question of bar by s. $} can arise. | 

For these reasons: | would accept this 
appeal, set aside ‘tie judgment of the 
learned Judge in Chambers and restore 
that of the District Judge remanding the 
case under O. XLI, ”. 23, Civil Procedure 
Code, for decision or. the merits. Court-fee 
on this appeal wii; be refunded; other 
costs shall be coste. in the cause. Both 
Counsel have beer. directed to cause their 
respective cliente .0 appear before Mr. 
Ghulam Rabbani: Akhtar, Subordinate 
Judge, First Class,: Amritsar, on August 
2, 1937, when a date so: further proceedings 
in that Court will bi ‘ixed. 

Abdul Rashid, ¢.---I agree. 

D, j Appeal accepted. 


MADRAS =IGH COURT 
Second Appea .s Nos. 921 and 922 
o" 1931 
Octoler 4, 1938 
Wapixortu, J. 
PONUSWAMI C) ETTIAR — APPELLANT 


JETSUS 
ELLASARI OBU- REDDY —RESPONDENT 

Madras Estates Lan! «act (I of 1908), ss. 5, 125—~ 
Sale of land by Collecio- for arrears of rent due 
from ryot to landholc,.if affected by doctrine of 
is pendens. 

A sale by the Collector for arrears of rent of the 
land on which those iij1ears were due to the land- 
holder, is not affecte(| by a pending suit on a mort- 
gage executed by the rut who is in default. Under 
8. 5, Madras Estates ' Lend Act, the right of the 
landholder to his rert isa first charge onthe land, 
Ambalom v. Karuppe yy1 Pillai (1) and Kadri 
Mohideen Marakayar v. Aluthukrishna Iyer (2), relied 
on, : 7 
S. As. against fhe decrees of the Dis- 
trict Court, Chingleput, ia A. 8S. Nos. 178 
and 179of 1933. 

i Mr. P. S. Kothendapani, for the Appel; 
ant. 

Messrs. G. Raricicrishna Ayyar and T. 
Muniswami Redd /, or the Respondent. 
< Judgment.—'hese appeals arise out cf 
prcceedings brought; for possession of land 
by a purchaser ja. a rent sale under the 
Estates Land Aci from a purchaser ina 
sale under a mortgage decree. The pre- 
liminary decree br the mortgage in favour 
of the appellant was dated February 24, 
1927. Thereverue sale in favour of the 
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respondent was on September 5, 1927. The 
final decree in the moftgage suit was on 
December 3, 1927. The ‘decree-holder- 
purchaser got possession on March 31, 
1931. . Hence the proceedings by the plain- 
tiff to enforce his rights under the rent 
sale and to get possession from the mort- 
gagee-decree-holder Court-auction purchaser 
who is the appellant here. 

cow the argument for the appellant is 
that the sale by the Collector for arrears 
of rent due to the landholder is affected 
by lis pendens under s. 52, Transfer of 
Property Act, and that no title can pass 
to the purchaser in the rent sale which 
was effected without the consent of the 
Court which passed the mortgage decree, 
This contention overlooks the fact that the 
sale by the Collector was in fact a sale 
held to enforce the paramount right of 
the landholder to his rent, which under 
s. 5, Estate Land Act, is a first charge 
on- the land. It also ignores the fact 
that by virtue of s, 125 of the same Act 
when the land is sold for arrears of rent 
in respect thereof, the purchaser takes free 
of all encumbrances except such as 
have been created with the landholder's per- 
mission or have been created rior to the 
passing of the Act. It is not suggested 
that the mortgages under which the 
appellant got his decrees fall under either 
of these two categories. In such circum- 
stances it is difficult to see how a decree 
under a m rtgage over land which is 
subject to a prior statutory charge for 
the rent due to the landholder, can affect 
a sale at the instance «f the landholder 
for the realisation of his dues charged 
upon the land. No precise case under the 
Estates Land Act has been cited on this 
point but there is ample authority for a 
similar proposition with regard to sales 
for arrears of land revenue due to the 
Crown pending a mortgage suit againstthe 
ryot. It is well-sstablished that such a 
sale for arrears of land revenue is not 
affected by lis pendens: vide Ambalam v. 
Karuppayya Pillai (1), and the observation 
in Kadri Mohideen Marakayar v. Muthu» 
krishna Iyer (2), at p. 2364. I have po 
hesitation in holding that the sale by the 
Collector for arrears of rent of the land 
on which these arreare were due to thee 
landholder, is not affected by a pending 
suit on a mortgage executed by the ryote 


(1) 37 M 49; 19 Ind. Cas, 386; A I R 1914 Mad 
590; 24 ML J 511, 
(2) 26 M 230; 12 M L J 388. 
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who 18 in default. 
fore, dismissed with costs (one set). 


NeD. Appeal dismissed, 





OUDH CHIEF COURT 
Application No. 113 of 1936 
March 30, 1939 : 
ZUL HASAN, J. 
NARAIN SINGH-—-APPLIOANT 
versus ‘ 
SOEMBER SINGH AND OTAERS— 
Opposits PARTY 

Civil Procedure Code (Act V of 1908), s. 115— Pro- 
ceedings in execution of decree for under-proprietary 
rent~Application for bringing legal representatives 
of deceased judgment-debtor dismissed for default— 
Assistant Collector refusing to restore such application 
~Revision, if lies—Oudh Rent Act (XXII of 1886), 
s. 108. ; 

A Court of Revenue is a fortiori not subordinate 
to the Ohief Court. Under s. 115, Civil Procedure 
Code, the Chief Oourt has jurisdiction to call for the 
record of a case which has been decided by any Court 
subordinate to it, 

Asasuit for recovery of arrears of under-proprie- 
tary is covered by the suits specified in s. 108, Oudh- 
Rent Act, the only manner in which a Court other 
than a Court of Revenne can deal with suits of that 
kind or of proceedings arising from those suitsis by 
way of an appeal as prescribed by the Oudh Rent 
Act. Where in execution proceedings in respect of, 
decree for arrears of under-propristary rent, the decree- 
holder's application for bringing the legal representa- 
tives of the deceased judgment-debtors on record ig 
dismissed for default and an application for the res- 
torationof the applicationis dismissed by the 
Assistant Collecio®, no appeal lies to the Chief Court’ 
from such an order under the Oudh Rent Act and the 
Revenue Court passing such an order is not subordi- 
nate to the Ohief Court and no revision, therefore, 
lies to the Chief Court under s. 115, Civil Procedure 
Code, Gaya Prasad v. Kalapanth (1), relied on. 

App. for :evision uf the order ot the Suba 
Divisional Oficer, Fatehpur, District Bara 
Banki, dated Murch 4, 1936. 

Messrs. Rim Prasad Varma, R.B. and 
Bishan Singh, for the Applicant, | 

Mr. Akhlaque Hussain, for the Opposite 
Party. et h 

Judgment.—This is an application for 
revision of an order of an Assistant Ool- 
lector, First Class, passed in execution pro- 
ceedings. 

It appears that a decree for arrears of 
under- proprietary rent was passed on 
September 28, 1923, by the Sub Divisional 
Officer, Fatehpur, in favour of the appli- 
cant. On the decree being put in execu- 
tion, the case was transferred to the Col- 
lector on September 28, 1935, as the pro- 
perty against which execution was sought 
was ancestral property. On November 22, 
1935, it was found by the Sale*Odicer. 


The appeals are, there- - 


me 


t 
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. that four of the judgment-debtors had 
died and the decree-holder was directed to 
apply to the Court which passed the decree 
to have the legal representatives of the 
deceased judgment-debtors brought on the 
record. Accordingly on November 30, 
1935, the decree-holder applied to the 
Sub-Divisional Officer of Fatehpur for sub- 
stitution of names. This application was 
dismissed for default of the decree-Lolder 
on January 30, 1936. On February 1, 1935, 
the decree holder applied for restoration of 

*the application and it was restored on 


* February 4, 1936. On March 3, 1936, the 
weedecres holder was again absent and the 


application was again dismissed. He again 
applied for restoration of the application 
but by his order dated March 4, 1936, the 
learned Assistant Collector refused to res- 
tore it. It is against this order that the 
present application has been filed. 

A preliminary objection to the hearing of 
this application is raised on behalf of the 
opposite parties on the ground that no 
revision cf the order in question lies to 
this Court and on hearing the learned 
Counsel for parties, I am of opinion that 
this objection is well-founded and must 
prevail. In Gaia Prasad v. Kalapanth (6 
O. W. N., 661) (1), it was held by a Full 
Bench consisting of five Judges of this 
Court that the Oourt of the District Judge 
is not subordinate to this Court, when he 
hears and decides appeals frem Courts of 
Revenue, tte main reason fpr this being, 
as said by the late Mr. Justice Misra, in 
his judgment at p. 673*, that the provisions 
of the Code of Civil Procedure are applic- 
able under s. 135 of the Oudh Rent Act, to 
suit and prcceedings under that act only 
in so far as they are not inconsistent with 
the provisions of the Act and under s. 103 
of the Act, no Ccurt other than a Court 
“of Revenue can deal with suits of the 
description mentioned in the secticn 
except by way of appeal. As a suit fcr 
recovery of arrears of under-proprietary 
is also covered by the suits specitied in 
8. 108 it is clear that the only manner 
in which a Oourt other than a Court of 
Revenue can deal with suits of that 
kind or of proceedings arising from 
those suits is. by way of an appeal as 
prescribed by the Oudh Rent Act. The 
order complained of isnot sn order against 
which an appeal can lie to this Oourt 


(1)60 W N 661; 119 Ind. Oas. 357; A IR 1929 Oudh 
a ete Rul. (1929) Oudh 517; 13 R D 595; 4 Luck 539 
{ 5 
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under the provisiong of the Oudh Rent 
Act. Therefore, ° necording to . the 
decision of the Full fFiench referred to 
above, no Court of [Revenue can be said 
to be subordinate ʻo this Oouft jn a 
matter in which no appeal lies to this 
Court. Moreover, when a District Judge 
while dealing with 1evanue cases has been 
held to be not subcrdinate to this Court, 
a Court of Reverue is a fortiori not 
subordinate to this Qourt. Under s. 115, 
Oivil Procedure Code, this Court has 
jurisdiction to call {icr the record of a 
case which has been decided by any Court 
subordinate to this Court but as the 
learned Assistant Collector who passed the 
order complained cf was not subordinate 
to this Court, this Ccurt has no jurisdic- 
tion to act under s, 115, Civil Procedure 
Code. 

The preliminary o'djection is, therefore, 
allowed and the application for revision 
dismissed with costs. 

8, Application dismissed. 


LAHORE. HIGH COURT 
Criminal Revision No. 20 of 1938 
Marcel: 14, 1938 
Ram LALL, J. 

GURDITTA AND 0THERS— PETITI[ONERS 
VETSUS 
TAJA--RESPONDENT 

Criminal Procedur: Code (Act V of 1898), ss Ie5, 
439, 539-B—Inquiry maer 8. 145 — Finding in pre- 
liminary order that pute is likely to cause breach 
of peace—Finding, if should be repeated in final 
order —Interference by: High Court with such finding 
—Mere facts that land in dispute is small area, and 
that the fact that dispute is of civil nature, whether 
help party—Local inspection by Magistrate—W kether 
irregularity. 

Where in an inquiry under s,115, Oriminal Proce- 
dure Code, the Magistrate in his preliminary order 
has specifically found that the dispute was likely to 
cause a breach of tle peace, it is nut necessaiy for 
the Magistrate to rəpeat in the final order, thut such 
an apprehension existed. The essential requisite to 
give the Magistrat: jurisdiction under s. 149 isthat 
he should be satisfec.;hat a dispute exists regardiug 
land or water befo:'e he makes the preliminary order. 
Once he is satisfiell, his subsequent action relates to 

rocedure and not j'1visdiction and in this aspect not 

iable to beupset om revision by tne High Court, 
Kamal Kutty v. Valia-Raja of Chirakkal (1), 
Garya Ram v. Mirul Skah (2) and Ranada Ranjan 
Bhattacharja v. Biswrat Chandra Shah (3), referred 
to. 

Once 8 preliminary order has been properly made 
by a Magistract, i't 1 open to the opposite party to 
show to the Mazisti.te by evidence that in fact there 
fs no present danger of a breach of the peace. The 
High Court will act interfere lightly with the finding 
of a Magistrate 17hen it is based on evidence and the 
ae of weighing evidence is one purely for the trial 

jourt, 
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In an inquiry under s, 145 the fact that theland is 
smallin area isa neutral consideration and does not 
help either party and to say thatthe dispute is one 
of a civil nature begs the whole questicn. If either 
party has & good case, that party will obtain a 
proper“decision from a Civil Court: but till such a 
decision can be obtained, proceedings under the 
criminal law are taken to avoid a breach of the peace. 

The right of a Magistrate to make a local inspec- 
tion hes now been declared and recognized by 
s. 539-B, Oriminal Procedure Oode, Where in an 
inquiry under s. 145 the Magistrate finds diffi- 
culty in following the plans put in by the parties 
and therefore he, after notice to the parties, makes 
a local inspection in order better to understand the 
evidence and the topographical conditions, and the 
inspection note is made in the presence of the parties 
and no objection is taken, there is no irregularity in 
procedure followed by the Magistrate. | 

Cr. R. from an order of the Sessions 
Judge, Shahpur at Sargodha dated De- 


cember 23, 1937. 


Order.—This is a reference by the learn- 
ed Sessions Judge of Shahpur at Sargodha, 
recommending that an order passed by a 
Magistrate on September 13, 1937, under 
g. 145, Criminal Procedure Oode be quashed, I 
regret Iam unable to agiee with this re- 
commendation. 

The facts which led to this reference 
may hestated briefly as follows : On April 
17,1937, one Taja,son of Mehra, made a 
complaint against Guranditta and 7 others 
under s. 145, Criminal Prozedure Code, 
alleging that he was in possession of a 
cerjain vacant site and that the respond- 
ents, who were influential people, wanted 
to take forcible possession of the same, with 
the result that this attempt was likely to 
lead toa breach of the peace, On April 
91, 1937, the Magistrate examined the com- 
piainant and made a preliminary order 
saying that there appeared to bea danger 
of the breach of the public peace owing 10 
dispute reiting to properly and he issued 
notice to the respondents to show cause. ‘the 
respondents appeared and stated that the 
land in dispute nad been acquired by them 
in exchange from the brother cf the com- 
plainant, 30 years or more ago, and they 
put forward an entry in an old bahi pur- 
porting to witness this transaction. Taja 
produced three witnesses who say that the 
land has always been in his possession 
and that once before also there had been 
an attempt by the respondents to take pos- 
session by force. One at least of these 
three witnesses appears to be disinterested, 
On the other hand, the respondents produc- 
ed four witnesses, the effect of whose state- 
ments is that the respondents used to tie 
their cattle on the land, in dispute on which 


they have got their own managers. After 


GURDITTA v. TAJA (L ÅH.) 


18110 


the evidence was concluded, the learned 
Magistrate heard arguments on August 11, 
1937. He found difficulty in following the 
plans putin by the parties and he ordered” 
that he would inspect the spet on Augnst 
21. He inspected the spot on that date in 
the presence of the parties and ordered a 
better plan to be prepared by the patwari at 
the joint expense of the parties, fixing August 
26, for the proof or this plan and August 30 
for further arguments In the case. There- 
after he made an order on September 13, ° 
1937, declaring Taja to bein possession. ° 


Guranditta and the other respondents pawe 


in a petition of revision from this order and 
on this the learned Sessions Judge has made 
a reference to the High Court recommending 
that the order of the Magistrate be set aside. 
The learned Sessions Judge has based his 
recommendation on the following considera- 
tions: (a) That the Magistrate gave no 
finding that there was any apprehension of 
a breach of the peace; (b) That the evidence 
did not prove that there was any such ap- 
prehension in fact; (c) That the dispute re- 
lated toa small area and was essentially 
of a civil nature; (d) That the complainant 
had failed to prove thit he was in fact 
in possession and that there was no reason 
to prefer his witnesses to thosa of the res- 
pondents; (¢) That the Magistrate decided 
the case on the result of his personal obser- 
vationson the occasion of his visit to the 
spot. è 
So far as the frst objection is Concerned, 
it is clearthat the Magistrate in his preli- 
minary orler had specifically found that 
the dispute was likely to cause a breach of 
the peace. In my view, ibwas not neces- 
sary for the Magistrate to repeat in the final 
order, which is now the subject of revision , 
that such an apprehension existed. It is 
now settled that the essential requisite-to 
give the Magistrate jurisdiction under s. 145, 
is that he should be satisfied that a dispute 
exists regarding land or water before he 
makes the preliminary order. Once he is 
so satisfied, his subsequent action relates to 
procedure and not jurisdiction and in this 
aspect not liable tobe upset on revision 
by the High Court. Reference in this con- 
nection may be made to Kamal Kutty v. 
Valia-Raja of Chirakkal (1),Ganga Ramv. 
Murad Shah, 73 Ind. Oas. 519 (2) and 


(1) 36 M 275; 17 Ind. Cas. 65; 23M LJ 499; (1912) 
M WN 1151; 12 M L T 439; (1912) M W N 1154; 13 
Or. L J 753. 

: @ 73 Ind. Cas, 519; A I R 1923 Lah, 253; 94 Cr. L J 
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Ranada Ranjan Bhattacharja v. Bharat 
Chandra Saha, 62 Ind. Oas. 180 (3). 

* There doesnot appear to be any sub- 
stance in the second objection of the learned 
Sessions Judge either. Once a preliminary 
order has been properly made bya Magis- 
trate,it is open to the opposite party to 
show to.the Magistrate by evidence that in 
fact thereis no present danger of a breach 
of the peace. This apparently Guranditta 
and others were unable to do and the cir- 
cumstances in the case further convinced 


“mito Magistrate that a breach of the peace 


. 


was likely if an order under s. 145, Criminal 
Procedure Code, was not made. The High 
Court will not interfere lightly with the 
finding of a Magistrate when it is based on 
evidence and the duty of weighing evidence 
is one purely for the trial Court. In the 
present case not only is there evidence on 
the record to support the Magistrate’s find- 
ing but circumstances which admittedly 
exist point in the same direction. 

The third objection of the learned Sese 

‘sions Judge is difficult to follow. That the 
land is small in area isa neutral considera- 
tion and does not help either party and to 
say that the dispute is one of a civil nature 
‘begs the whole question. The Magistrate 
having found that dispute exists which is 
likely to lead toa breach of the peace, he 
merely declares one party to be in posses- 
sion Jeaving it to the other tg get his title 
declared by acivil suit. If either party has 
a good case, I have no doubt that party 
will obtain a proper decision from a Civil 
Court ; but till such a decision can be ob- 
tained, proceedings underthe criminal law 
are taken to avoid a breach of the peace. 
` The fourth objection of the learned Ses- 
, ions Judge I have disposed of already. 
When he says that there was no reason to 
prefer the evidence led by one party to 
that led by the other, he himself supplies 
a very good reason for not interfering with 
the order of the trial Court. 

The last objection is that the Magistrate 
decided the case on personal observations 
and not on evidence. The right of a Magis- 
trate make a local inspection has now been 
declared and recognized by s. 53y-B, Crimi- 
nal Pr.cedure Code. The Magistrate found 
difficulty in following the plans putin by 
the parties and therefore he, after notice to 
the parties, made a local inspeciion in order 
better to understand the evidence and the 
topographical conditions. He observed then 
that theesmall piece of land in dispute was 


(8) 42 Ind. Oas. 180; A I R 1921 Oal. 631; 220r, L J 


484; 33 O L J69 250 WN 215, 
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situate inthe middlo of a Mubammadan 
mohalla. This fact coupled withthe allega- 
tion that Guranditte, end his companions 
were trying to take Jvorcible posséssion, 
would make a breach jof the peace likely. 
The inspection note wks made in the pre- 
sence of the parties who were in fact made 
to pay the cost of » jmore lucid plan, and 
the case was then piti up for further argu- 
ments. Apparently 10 objection was taken 
to the inspection no'e; and I can find no 
irregularity in the procedure adopted by 
the Magistrate. 

For these reasons L decline to accept the 
recommendation of {he learned Sessions 
Judge and order that; the application for 
revision putin by Gpranditta and others 
be dismissed and I njaintain the order of 
the Magistrate. 

D. 





Order accordingly. 


OUDH CHIEF COURT 
First Civil Arpeal No. 82 of 1937 
March) #1, 1939 
Zia-0L HASANJAND YORKE, JJ. 
LAL BAIJNATE. SINGH AND oTuERs— 
Dgstori-- APPELLANTS 
ORAM. 
Lala TULSH’: RAM—OLATMANT— 
ReCPONDENT 7 
U. P.Encumbered Eitotes Act (XXV of 1934), ss.14 
(4) (b), 15—Power of Special Judge to interfere with 
findings of Court whic. ;ussed decree, whether taken 
away by a. 3 (i) Proviso! (ii) of Usurious Loans Act 
(X of 1918)—Claim brszton loan which was subject 
of decree passed before |passing of U. P, Usurious 
Loans (Amendment) Aw (XXIII of 1934)—Court 
passing decree not gir ing effect to terma of Usurious 
Loana Act as tt then siood—Spectal Judge, whether 
can give effect to prov sions of Usurious Loans Act as 
amended. i 
The Special Judge, wan acting under s. 14 (4), 
U. P. Encumbered Estates Act and applying the pro- 
visions of the Usuriots Loans Act, is by the very 
provisions of s. 14 real jwith s. 15 empowered to in- 
terfere with the findingjs of the Court which passed 
the decree in certain, specific circumstances, and 
this power cannot be iakon away by the application 
ji the Proviso (èi) tol s. (4), Usurious Loans 
ct. J: e 
here a claim undr the Encumbered Estates 
Act is based upona loan. which has been the subject 
of a decree passed be'ové the passing of the U. P. 
Usurious Loans ‘Amouniiment) Act, 1934, and the 
Court passing the decree did not apply the provisions 
of the Usurious Loars |Actas it stood at that time, 
the Special Judge dealing with the claim under s. 14 
(4) (b) read with s. 15 ofj the Encumbered Estates Act 
cannot give retrospertive effect to the amended pro- 
visions of the Usirinus Loans Act. Ramsagar 
Prasad, Pandit v. Sh1y\cma, Musammat (1), followed. 
F. O. A. against t210 decree of the Special 
Judge, First Olats; Partabgarh, dated Feba 


ruary 16, 1937. 
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Mr. Kashi Prasad Srivastava, for tke 
Appellants. 

Mr.M. L. Saksena, for the Respondent. 

Judgment.—This is an appeal from the 
judgment of the Special Judge, First Class, 
Partabgarh, decreeing the claim of Tulshi 
Ram, creditor, under ss. 9 and 14 of the 
Encumbered Estates Act against Lal Baij 
Nath Singh and the trustees of the said 
Lal Baij Nath Singh fur Rs. 3,36%+2-0 with 
costs and future interest at Rs. 4 4-0 per 
cent, per annum from June 19, 1935, till the 
date of realisation. 

This was a claim for the amount due on 
the basis of a loan which had been the 
subject of a decree. The debtor Lal Baij 
Nath Singh borrowed Rs. 2,000 from the 
claimant Tulshi Ram on October 3, 1931, 
and executed a pro note providing at the 
rate of Rs. 2 per cent. per mensem simple 
interest. Tulshi Ram in due course institut- 
ed a suit cn foot of the pro-note and on 
October 5, 1934, obtained a decree for 
Re. 3,039, with costs amounting to Rs. 202 
and future interest at Rs,6 per cent. per 
annum. In this svit the rate of interest 
was reduced from ks. 2 per cent. per 
mensem to Re.1-8-0 per cent per mensem 
and tLe claim decreed on that basis. 


In the present proceedings under the 
Enecumbered Estates Act it was contended 
on behalf of the debtor that the interest 
allowed by the Court which passed the 
decree was excessive and that it should 
be further reduced under the provisions of 
the Usurious Loans Act. It was contended 
in reply that under the provisions of 
the Usurious Loans Act, the Court could 
not do anything which would affect any 
decree of the Court, and the learned Special 
Judge has based his decision partly on 
that argument and partly on his reading 
of the provisions of 9.15 and s. 14 (4) of 
the Encumbered Estates Act, and has 
declined to interfere with the existing 
decree except in so far that he has reduced 
the rate of future interest to Rs. 4-4-0 per 
cent. per annum with effect from June 19, 
1933, that being the date on which the 
application under s,4 of the Encecmbered 
Estates Act was made in the Court of the 
Deputy Commissioner of Partabgerh. 

The first question is whether the learned 
Special Judge has correctly interpreted 
the provisions of es. 14 and 15 of the 
Encumbered Estates Act. Section 14 (4; 
of that Act provides that : 

“In examining each claim the Special Judge 
shall have and exercise sll the powers of the Court 
jn which a suit for the recovery of the money due 

s 
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would lie and shall decide the questions in issue on 
the same principles as those on which such Courte 
would decide them, subject to the following” pro- 
visions, namely, . 

(a) the amount of interest held to be due on “the 
date of the application shall not exceed that portion 
of the principal which may still be found to be 
due on the date of application; 

(b) the provisions of the Usurious Loans Act X 
of 1918 will be applicable to proceedings under 
this Act; 

(c) the provisions of the United Provinces Agri- 
culturists’ Relief Act of 1934 shall not be applicable to 
proceedings under this Act." i 


Prima facie in view of the reference.tos 


the powers of the Oourt'in which a suit 


- for the recovery of the money would lie, 


these provisions relate to the examination 
aud disposal cf claims for the recovery of 
money for which no decree has yet been 
obtained. Section 15 is headed “Saving 
in respect of existing decrees”, but the 
section really deals with the manner in 
which the Special Judge is to approach the 
determination of claims based on exieting 
decrees. The section runs as follows: f 

“In determining the amount due on the basis of a 
loan which has been the subject of a decree, the Special 
Judge shall accept the findings of the Cou:t which 
passed the decree except in so far as they 
are inconsistent with the provisions of s. 14,” 


There is a proviso which, however, does 
not call for consideration in the present 
case. 

Now interpreting the phrases 

“shall accept ethe findings of the Oourt which 
passed the decree except in so far as they are 
inconsistent with the provisions of a, 14,” 
in its widest possible sense, this may be 
taken to mean that the Special Judge will 
consider first whether those findings are 
inconsistent with cl. (4) (a), that is whe- 
ther the amcunt of interest allowed by the 
decree was in excess of the portion of the 
princ.pal found still to be due at the date 
of the suit or decree; secondly he will have 
to consider whether the provisions of the 
Usurious Loans Act have or have not been 
applied in the previous case, and thirdly, he 
will have to consider whether in the previous 
case the Court has applied the provisions 
of the United Provinces Agriculturists’ 
Relief Act. In the present case no question 
of inconsistency with provisions (a) and (e) 
arises, and prima facie there can be no 
inccnsistency with provisions (b) since in 
fact the Court which granted the decree 
did apply the prcvisions of the Usurious 
Loans Act in order to reduce the rate of 


interest. - The argument put forward on - 


behalf of the appellant is that althqugh the 
Court which gave a decree against Lal 
Baij. Nath Singh in the pro-note suit clearly, 
did apply the provisions of the Usurioug 


1939 


Loans Act, if was notin a position to apply 
the provisions of the Usurious Loans Act X 
*cf 918 referred to inec]. (4) (b) of the 
Encumbered- Estates Act because at that 
date the Usurious Loans Act X of 1918 
had not es yet been amended by the 
Usurious Loans (United Provinces) Amend- 
ment Act XXII of 1934 which only received 
the Governor-General’s assent on April 10, 
1935. In our opinion there is no force 
< whatscever in this argument. That would 
amcunt to giving retrospective effect to the 


memsatnended Usurious Loans Act inconsistently 


s 


with the provisions of s. 1, sub-cl. (2) which 
provides that: 

“the provisions of this Act shall apyly to all suits 
instituted after the passing ofthis Act to which 
the Usurious Loans Act of 1918 hereinafter referred 
to as the principal Act would apply.” 

“To accept this argument would also 
involve rejecting the view taken by a Bench 
of this Court of which one of us was a 
member in Ramsagar Prasad, Pandit v. 
Shayama, Musammat and another 1939 
O. W. N. 118 (1). In that case it was said : 
- “When, however, there has been a decree, the 
Special Judge must, under s. 15, accept the findings 
of the Court which passed the decree accept in so 
far as they are inconsistent with the provisions of 
s. 14. This, in our view, means that he hes to 
ee whether the Civil Court that passed the decree 
could have passed the decree which it did pass if 
that Court had had to comply with the provisions of 
s. 14, or, to put it in other words, the Special 


Judge has to say to himself “if I under s. 14 bad- 


then had to give a decree, would the decree that 
I could have given unders. 14 correspond with the 
decree which the Oivil Court has in fact given." 

We have been shown no sufficient reason 
for thinking that that view was other than. 
a correct View. 

The point which has weighed very 
strongly with the learned Special Judge 
is that by the proviso (ii) to s. 3.(1) of 
«the Usurious Loans Act, it is laid down 
that in the exercise of its powers under the 
earlier provisions of that section, the Court 
shall not do anything which affects any 
decree of a Court. ‘The learned Special 
Judge was of opinion that as under this 
provision the Court cannot do anything 
which might affect the decree of a Court, 
it follows that the Special Judge, in re- 
opening so far as is permitted the decree 
ot tue previous Court, could not by apply- 
Ing tke provisions of the Usurious Loans 
Act, do anything which might affect that 
decree. We are of opinion tnat this is not 
a correct reading of the provisions of s. 15. 
The Special Judge, when acting under 


8. 14 (4) and applying the, provisions of the. 


1) 19390 W N 118; 179 Ind. Cas. 630; 11 R O 196; 
AI R939 Oudh 75; 1939 O L R 67; 1939 RD 
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Usurious Loans Act, is by the very pro- 
visions of s. 14 read with s. 15 empowered 
to interfere with the findings of the, Court 
which passed the decra in certain specific 
circumstances, and we do not think that 
this power could be: taken away by the 
application of the proviso on which reliance 
has been placed b:/the learned Special 
Judge. The learned {special Judge is also 
of cpinion that the culy case in which it 
is possible for the findings of the Court 
which passed the decree to be inconsistent 
with the provisions ofis. 14 is one in which 
the amount of intevest decreed is in excess 
of the portion of ‘pitincipal still found to 
pe dueon the date of the suit or decree. 
The point is an interesting one but we do 
not think that for ithe purposes of the 
present appeal, it is|necessary to decide it 
in view of the fact, [lat the inconsistency 
suggested on behalf ,of the appellant does 
fact the provisions of 
the Usurious Loan: j Act were applied by 
the Court which grarted the decree. . 

The lower Court. has, therefore, rightly 
refused to make uriy further reduction in 
the rate of interest | There is no force in 
the present appeal which accordingly fails 
and is dismissed with costs. 


Appeal dismissed. 


| 
8. ' 
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LAHORI: HIGH COURT 
Second Appeal No. 1415 of 1937 
Janually 31, 1938 
ABDUL! Rasam, J. 

PRABU MAL-— LJUPENDANT-—APPRLLANT 
J2TSUs 
CHANDAN—PLAINTIFF AND ANOTHER-— 
DerFENDANI— RRSPONDENTS 
' Punjab Redemptior of Mortgages Act (II of 1913), 
ss. 10, 12—Collector dismissing redemption applica- 
tion on grounds of ccmiplexity and directing applicant 
to Civil Court—Subiequent suit more than one 
year of this order, iniiJivil Court, if barred—Limi- 

tation Act (IX of 19(8), Sch. I, Art. 14, if applies. 
The rejection of an japplication by a Oollector for 
redemption under the Redemption of Mortgages 
Act, on the ground that it was improper for him 
to erder redemption jin summary proceedings, as 
the question was of great complexity and his direct- 
ing the applicant t> seek redemption in a Uivil 
Gourt does not ambunt to a decision against him 
and the redemption nit subsequently filed by the 
applicant in a CivillCourt is not oue to set aside 
ny act or order o:i jan officer of the Government 
made in his officiu, (a:pacity within the meaning of 
Art. 14, Limitation Act. To such a suit, although 
filed more than ons year from the date of the Ool- 
lector'’s order, Art. 14, is applicable andthe suit is 
in time, Asa Ram vi Darbamai (3), followed, Kaura 
vy. Ram Chand (1) and Gangu v. Mahan Rajchand (2) 
distinguished, 





64. 
S.A. froti prelimin&iy decree of Senior 
Sub-Judge, Rohtak, deted July 8, 1937. 


Mx, A’chhru Ram, for the Appellant. 
Mr. Shamair Chand, for the Respondents. 


Judgment.—On May 30, 1901, Shadi 
banana 3 bighas of land for Rs. 125 
in favour of Prabhu Mal, defendant No. 1. 
Chandan plaintiff, the grandson of Shadi, 
presented an application for redemption 
under the Redemption of Mortgages Act, 
1913, in the Court of Diwan Prithwi 
Chand, Assistant Collector, Rohtak, on 
September 23, 192/, and deposited a sum 
of Rs. 125 for payment tothe mortgagee. 
The Assistant Collector came to the con- 
clusion that it was improper to order 
redemption cf the morigage in summary 
proceedings as the dispute between the 
parties was of a complicated nature. He 
held that the parties should have recourse 
to the Civil Court. After giving this Gnde 
ing he dismissed the application of the 
plaintiff. The suit out of which the pre- 
sent appeal has arisen was instituted by 
Obandan on December 6, 1935, for prosses- 
sion of the land by redemption on pay- 
ment of Rs. 125. It was pleaded by the 
defendants inter alia that as the plaintiff 
bad not instituted his suit within one year 
of the order of the Assistant Collector, his 
syit was barred by time under Art. 14, 
Limitation Act. The trial Court came to the 
conclusion that Art. 14 was inapplicable. 
A preliminary decree for redemption on 
payment of Rs. 125 was consequently 
granted to the plaintiff. The appeal pree 
ferred by Prabhu Mal, defendant, having 
been dismissed by the learned Senior Sub- 
ordinate Jare he has come up in second 

al to this Court. 
ore. was contended by Mr. Achhru Ram 
on behalf of the appellant that the dismis- 
-eal of the application of the plaintiff by 
‘the Assistant Collec'or amounted 10 an 
order under s. 10, Redemption of Morte 
gages Act. 1t was incumbent on the plaint- 
iff therefore to institute a suit under s. 12 
of the Act to establish his right in respect 
of the mortgage within a period of,one 
year. If he failed to institute such & suit, 
-the order of the Assistant Collector was to 
be regarded as conclusive. It was further 
urged thet a suit under 8. 12, Redemption 
ot Mortgages Act falls within the purview 
of Art. 14, Limitation Act and the limitation 
for such a suit is one year from the date of 


‘the order dismissing the application under — 


the Redemption of Mortgages Act. Reliancé 
was placed by the learned Oounsel on Kaura 
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v. Ram Chand (1) and Gangu v. Mohan 
Rajehand (2). In my opinion both of these 
rulings are distinguishable from the pres 
sent case. In Raura v. Ram Chand (1) 
the Collector had decided fhat there ewas 
no subsisting mortgage and redemption 
was therefore barred. The Collector has 
therefore decided the application under 
the Redemption of Mortgages Act on the 
merits. In Gangu v. Mahan Rajehand (2) 
redemption was allowed by the Assistant, 
Collector and the application was accepted 
on the merits. Inthe present case there 
has been no trial of the question onih” 
merits in the Court of the Assistant Collec: : 
tor. A case which is practically on all 
fours with the present case was decided 
by a Division Bench of this Court, and is 
reported in Asa Ramv. Darbamal (3). In 
that case it washeld that the rejection of 
an application by a Collector under s. 9, 
without considering the merits of the dis- 
pute and after recording the objections 
raised by the defendants on the ground 


_that the dispute cannot be settled sum- 


marily amounts to denial of jurisdiction by 
the Collector and in order enable the 
plaintiff to succeed in his suit for re- 
demption, itis by no means necessary to 
set aside any order passed by the Collector. 
The suit of the plaintiff does not, there- 
fore, fall within Art. 14, Limitation Act. 
Kaura v. Ram Chand (1) was considered 
and distinguished in this ruling. ‘ 

In the present case the Assistant Collec- 
tor definitely stated that it was improper for 
him to order redemption in summary pro- 
ceedings, as the question was of great 
complexity. He directed the applicant to 
seek redemption in a Civil Court; in order 
to strike off the application, he had to 
state that the application was dismissed. 
The substantive part of the order of the 
Assistant Collector, in my opinion, is” not 
against the plaintiff. He is not therefore 
suing to set aside any act or order of an 
officer of the Government made in his ` 
official capacity. In these circumstances, 
Art. 14, Limitation Act, is inapplicable. 
For the reasons given above, I dismiss this | 
appeal with costs. : 

D. Appeal dismissed. 

(1) 6 L 206; 88 Ind. Oas. 945; A IR 1925 Lah. 385; 
26 P L R 383. 

(2) 15 L 389; 149 Ind. Cas. 661; A IR 1934 Lah, 
384; 36 P L R 337; 6 R L 723 (F B). : 

(3) A IR 1929 Lah. 513; 121 Ind. Oas. 379; 30 P 
LR i40;11 L L J 431; Ind, Rul, (1930) Lah. 219, 
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"“ Deshpandia and Sir-mukaddam—British Govrern- 
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NAGPUR HIGH COURT 
Miscellaneous Civil Appeal No. 151 
of 1936 
e e August 21, 4937 
. PoLLOOK, J. 
DEORAO—DESOREE-HOLDER—ÅPPELLANT 
versus 
RAMBHAU AND OTHERS— JUDGMENT- 
. DEBTORS — RESPONDENTS 
Civil Procedure Code (Act V of 1808), s 60 (1), 


Provisos (g) and (n)- Grant of field rent-free in 
rights as Deshmukh, 


ment confirming grant on condition af grantees 
rendering loyal service—Fields recorded as Vrittee 
Gnd occupants as malik-Makbuza muafidar sarkar 
Fields held were transferable. 

The word ‘pension’ as used in the Oivil Pro- 
cedure Code implies periodical payments of money 
by Government to the pensioner and it does not 
apply toa person who draws rents not as a 
pensioner butas a limited owner of the properties 
which yield them. Yadeo v. Jankidas (1) and Nawab 
Bahadur of Murshidabad v. Karnani Industrial Bank 
Ltd. (2), relied on, [p. 68, col, 1.] 
| Inconsideration of the rights ofthe ancestor of the 
judgment-debtor as Deshmukh, Deshpandia and 
Sir-mukaddam, certain fields were granted to him 
rent-free, Since then the descendants of the grantee 
had enjoyed the grant withont let or hindrance. 
The British Government confirmed the’ grant for 
the maintenance of the grantés on condition of his 
rendering loyal service. In each settlement, the 
land was recorded as vrittee andthe occupants as 

malik-makbuza muafidar sarkar: 

Held; that Proviso (g) and (n) of s. 60 (1), Oivil 
Procedure Code could not apply. The right of the 
holder in this land was not future or contingent, but 
present and vested, ani the holder hada right to 
deal with it ashe pleased during the period of his 
own. life, subject of course to th@right of resump- 
tion which Government had reserved to itself. [p. 66, 


col, 1. 

tei, also that the malik-makbuza rights in the 
two fields in suit were transferable, subject of course 
to Government’s right to resume the concession 
exempting them from land revenue. Thesale of these 
fields could in no way be contrary to public 
policy, [p. 67, col. 2.] 

Misc. O. A. from an order of the 
of the Additional District Judge, 
Chanda, dated February 15, 1936, in 
M. A: No. 9 of 1935 contirming the 
order of the Court of the Sub- Judge, second 
Olass, Chanda, dated November 9, 1935, in 
M. J. O. No. 49 of 1935 in ix, ©. S. No. 44 
of 1928, dated April 2, 1928. 

Messrs. P. P. Deo and R. G. Siras, for the 
Appellant. 
5 at M. D. Khandekar, for Respondent 

0. l. 

Judgment. —Jn 1928 the appellant Deorao 
obtained a decree against Nilkant and his 
son Yadao. Nilkant died in 1932 and his 


_ other twosons Ramchandra and Parshottam 


were added as judgment-debtora in his 
‘Place. .In 1935 the decree-holder in execu- 
tion “attached two fields,, Survey No. 62 in 
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Mauza Bambarda né. Survey No. 84 in 
Mauza Amdi, in the Warora Tahsil ‘of the 
Ohanda District. Remchandra and , Pur- 
shotiam took the objection that these fields 
were exempt from attachment ‘under 
provisos (n) and ‘g} to 5. 60 1) of the Civil 
Procedure Code anc. also on the ground 
that the present hbclċers of these fields 
held them merely i trust for their heirs 
and had no pcewer to dispose of them. 
The lower Appellate Qourt held that the 
present holders are mere trustees for their 
descendants, that tte sale of such land is 
opposed to the natura of the interest affected 
and is also contrar7 <o public policy, and 
that the lands are not saleable. 

The muafi register shows that by a sanad 
dated 1817 Appa Sahib granted a field in 
every Villagain Wawra pargana and also 
the village of Dahsagaon rent free to the 
ancestor of the present judgment-debtors 
in consideration of his rights as Deshmukh, 
Deshpandia and Sir mukaddam, that these 
fields have since enjoyed by the descend- 
auts of the origina. grantee without let or 
hindrance, and thst st the first settlement 
of 1863, the Investigating Officer recom- 
mended the confirmétion of this grant to 
the then proprietors and their heirs on 
condition of their rendering loyal service 
in their parganas. T'he Settlement Commis- 
sioner concurred ard recommended the 
release in perpetuity to the then holders 
and their legal he ru on condition of their 
tendering loyal service and subject to 
good behaviour. ‘[ha Chief Commissioner 
concurred. 

The history of tha village of Dahegaon 
is givenin the judgment of Bose, J. in 
Ya ies v. Jankidas {1) in which one of the 
present judgment debtors was a party, and 
it is agreed that tie history of these fields 
isthe same. I therefore quote the following 
extract from that jiigment :— 

“In the year 1709 A Lr. the Gond Rajah who ruled 
over the territories of, which the village Dahegaon 
in question formed a part granted it to one Domaji, 
an ancestor of the piustint judgment-debtor in mokasa 
rights. In the year 1817 the grant was renewed by 
the Bhonsla Raja of Nagpur, and in 1361 was 
continued by the Bri.ist Government. On April 80, 
1866,a sanad was issued to two descendants of 
Démaji in the following terms : 

‘Whereas you formerly held the office of 
Deshpandias in ths Province of Nagpur, and 


eenjoyed certain cash eliowances and landed tnams, 
and whereas it has sumed fit, in consideration of 


e your family history acd your present status, to 


arrange for your proper maintenance, therefore the 
Viceroy and Governii-General-in-Oouncil has been 
pleased to order tast your cash allowances and 
lended inams, as detailed, and subject to the condi- 
gore 1937 Nag 202; 170 Ind, Oas. 78; 10 R N 
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tions noted at foot hereof, shall be continued to 
you on condition of goodebehaviour. No further 
condition wes imposed. An extract from the register 
of muafi grants shows that the Commissioner had 
recommended a condition of loyal service in addition 
to good behaviour. But that condition is not to be 
found fn the sanad itself," 


I will first deal with the contention that 
the fields ara not liable to attachment by 
virtue of proviso (g) of s. 60 (1) of the Civil 
Procedure Code. That proviso exemp‘s 
stipends and gratuities allowed to pensioners 
of the Government...and political pensions. 
As Bose, J. has pointed out in Yadeo v. 
Jankidas (1) the Privy Oouncil held in 
Nawab Bahadur of Murshidabad v. 
Karnani Industrial Bank, Lid. (2) that 
the word ‘pension’ as used in the Civil 
Procedure Code implies periodical pay- 
ments of money by Government to the 
Pensioner and that it does not apply toa 
person who draws rents not as a pensioner 
but as a limited owner of the properties 
which yield them, I agree with Buse, J. 
that proviso (g) therefore cannot apply. 

I also agree with him that proviso (n) 
cannot apply. Proviso (n) exempts from 
attachment a right to future maintenance, 
and for the reasons given by Bose, J, the 
right of the holder in this land is not 
future or contingent, but present and 
vested, and the holder has a right to deal 
with it as he pleased during the period of 
his own life, subject of course to the right of 
resumption which Government has reserved 
to itself. 

The main contention in this Court, 
however, wes that each holder has only a 
life-interest in the land and that the 
interest of the present judgment-debtors 
cannot be attached in execution of a decree 
against their father. In Yadeo v. Jankidas 
(1) Bose, J. held that the inam was a service 
imam covered by r. VI of the Berar Inam 
Rules. No doubt the inam would fall 
within that ruleif the inam were in Berar, 
but l see no reason why the rules appli- 
cable to Berar should apply in Chanda 
where the Land Revenue system is very 
different. It is clear that the grant was 
originally made on account of past services 
às Desphandias and that it was confirmed 
by the British Government for ‘the 
maintenance of the grantee. It has, in 
fact, been conceded by Mr. Khandekar for 
the respondents in this Court that the 
nam is not a service inam and that any 
holder may alienate it for his lifetime, but 


(2 59 O1; 132 Ind, Cas, 727; A IR1931 P O 160: 
581 AY15;53 OL J 493; (1931) A LJ 495;350 W 
xan Ind. Rul, (1931) PO 215; 61M LJ 203 
(po. A 
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he has contended that each holder has only 
a life-interast. At the settlement of 1863 
the land was recorded as vritiee and the 
occupants were recorded as muafiday 
malilemakbuza. fn the remarks column 
there was a statement “this muafi was 
maintained from generation to generation”. 
In the settlement of 1¢97 tha land was 
again recorded as vritiee and the occupants 
as malik makhuza muafidar sarkar and 
there wasthe same entry in the remarks 
column about the muafi being maintained , 
from generation to generation. Again ip 
the settlement of 19lo there were the same 
entries. Now a malik makbuza is the owné 
of the land and has an unrestricted right 
of transfer, and a person who is recorded as 
malik-makbuza muafidar sarkar is prima 
facie a person with al! the rights of a malik- 
makbuza with the further concession that 
he pays no land revenue. In Major Lucie 
Smith’s report on the first settlement 
written in 1809 he explains the various 
forms of privileged tenures, and I quote the 
following extracts: : 

“361. Lands conferred on mokasa or vrittee 
tenure were theoretically revenue-free and were 
granted in charity; for the support of relatives or 
retainers of the sovereign ; or in reward for military, 
religious, or other service......Where the grant 
comprises a whole village, it is. known as 


mokasa, and where less than a whole village ab 
vriktee....a. 


364. Under the Mahratta rule all privileged hold- 
ings of whatever class were shown separately in the 
revenue papers, and those bearing any assessment 
paid the amoypt direct into the Government 
treasury, however small might be the area of the 
plot. With the exception of vrittees, each grant 
was attached on the death of the holder, and the 
attachment continued until orders for its removal 
were received from the Rajah at Nagpur.” : 

Ai p. 219“ he stated; 

“In the Khalsa parganas the following classes 
of holders have been granted proprietary right in 
their plots :— 

* * * * 

IV. Holders of privileged tenure plots,” 

It therefore appears that these plots 
were granted in vrittee tenure for previous 
Services and that at the settlement of 1863 
the proprietary rights were granted to the 
occupants. In para. 368 Major Lucie Smith 
Proposed certain restrictions on the rights 
of malguzars, such as no transfer without 
the approval of the Deputy Commissicner 
and the liability to resume in case of grave 
misconduct, but these proposals were not 
accepted by Government. 

In Explanation (4) to s. 52o0f the O. P. 
Settlement Code, 1¢9., it is stated: ` 

“Malik-makbhuzas are to be shown inthe khewat 
as well as malguzars, Malik-makbuzas ate of three 
kinds; (U) ordinary malik-makbuzas agsessed to 

* e 
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revenue, (2) malik-makbuzas revenue free, and (3) 
malik-makbuzas revenue free as against the malguzar 
(maujidar-malguzar).” 
This clearly suggests that revenue-fres 
malik-makbuzas have the same proprietary 
. A) . . 
rights as ordinary malik-makbuza:, and 
at p. 7 of the introduction it is stated: 
“Another class of persons whose status has been 
recognized as that of malik-makbuza are holders of 
revenue-free "plots of land in grant from Government, 
who now enjoy the right of transferring these plots 

“by sale or mortgage, although the revenue assign- 

ment may be liable to resumption on such aliena- 
. tion.” 

«aml Revenue Book Circular, Vol. II, s. I, 
serial No. 2, it-is stated: Grants in 
“perpetuity or for more than one life were 
always made by the Government, even 
though no condition was expressed, 
with the object cf maintaining the family 
of the grantee in a suitable station of life. 

“It was not intended that any holder for the time 
being should be able to realize the whole benefit for 
himself, and alienation should, therefore, be followed 
by resumption. In the case of grants subject to 
loyalty and good conduct, or any similar condition 
of a personal nature, resumption of the grant should 
be ordered on transfer of the land. In other cases, 
the grants should be allowed to continue in favour 
of the transferee, provided that the conditions are 

, fulfilled. When the Deputy Commissioner, “at the 
instance of a Civil Court, sells land held on a 
privileged tenure, itis desirable that the purchaser 
should know whether or not the land, after sale, will 
be liable to full revenue or not.” 


This appears cleatly to contemplate that 
the bolder for the time being can transfer 
the land, and thatthe ‘only resylt of such a 
transfer will be-the resumption of the 
concession exempting it from land revenue. 
In Laldas v. Ganeshdas (3) the Financial 
Commissioner held that revenue officers 
have no power to oust a person who is in 

p Possession of a revenue free holding as 

“proprietor on the ground that the condi- 
tions of the muaji grant had not been 

œ observed, and that in such- a case, the only 
power that they have isto direct that the 
revenue-free concession be resumed. 

The conclusion therefore that I reach is 
that there is nothing to show that any 
restriction has been imposed in this case 
on the ordinary proprietary right of sale. 
In Sakina Bai v. Kaniz Fatima Begam (4) 
the Privy Council held that the jagir was 
liable to attachment in execution of a decree 
and pointed out that 

“In the case of Karim Khan (the original grantee) 
the grant is expressed to be for his maintenance. 
In the case of his descendants it is not. The right 
inference, therefore, is that it was not a maintenance 

ə grant in the latter case, though it was in the 
former,” 

(3) O. P, Rey. Rul. 33. . 


(4) 22 O W N 577; 47 Ind. Cas, 632: AI R1917 PO 
94; (1918) gi W N g4 (P, O). : : 
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In this case the original grant was made 
for the maintenance cf), the grantee, but 
there is no express statement that it was 
made for the mainterance of his heirs. 
In Rawat Sheo Bahadur Singh v. Raja 
Bishunath Saran Singh “5) the proposition 
was laid down that wher a man is proved 
to have hereditary rights and there is 
nothing to show thal. they are non- 
transferable they must be presumed to be 
trausferable. For these' reasons I hold that 
the malik-makbuza rights. in the two fields 
in suit are transferable, subject of course 
to Government’s right to:;resume the conces- 
sion exempting them fiom land revenue. 

Mr. Khandekar relied on certain cases 
which do not appear 1.0! me to be in point. 
In Anjaneyalu v. Sr: | Venugopala Rice 
Mill, Ltd. (6) where it wun held that the sale 
of inam land was contrary to public policy, 
the inam was to be held so long as certain 
temple services were p3tforméd and it was 
in the interests of thè public that these 
services should be performed and therefore 
that the land should continue to be inam 
land. Again in Thakurdas v. Dhanrao 
(7) there were servicesiio be rendered and 
it was in the interesisiof the public that 
these l continue to be 


services should! 
rendered. In the present case there are no 
services to be these mla and I connot see 





that the sale of these malik- makbuza fields 
would be in any wey) contrary to public 
policy. b; 

The appeal is, therdiore, allowed with 
costs, and the order jof the lower Courts 
holding that these fields are exempt from 
attachment and sale ja‘execution of a Civil 
Court decree are set aside. No Counsel's 
fee as no certificate hes/been filed. 

D. | Appeal allowed. 

(5)2 Luck. 4; 99 Ind. Oas, 376; A I R1927 Oudh 74; 
4OWN15;LR8A(O) 43 

(6) 45 M 620; 70 Ind. Cag. 468; AI R 1922 Mad. 
197; 42 ML J477;15 UW 413; 30MLT 285; (1992) 
M WN 307 (fF B}. A 

(7) AIR 1929 Nag. 232; 1i6 Ind. Cas, 661; Ind, Rul. 
(1929) Nag. 181. l 





“ALLAHABAD HIGH COURT 
Civil Miscellaneous Gj.ase No. 26 of 1938 
. October 1/9, 1938 
Tqpat AHMAD ANI) Baral, Jd. 
MAULA BUX AND orileRs—DEBFENDANTS— 
—ÅPrILJANTS 
versus 
MUNNA LAL AND OTHERS—PLAINTIPFS— 
OpeosirH PARTY. 
Stamp Act (II of 1899), sil, 2 (5), 35—Document in 
form of agreement attested ny witnesses—Recital that 
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certain sum was due from one party to other—Such 
party covenenting to pay amount with interest by 
tnstalments—Document held, bond—-Deed—Construc- 
tton-+ Bond. 9 i f 
, The document in question was in the form of an 
agreement between, two parties, but in its earlier 
portion it recited that a certain sum was due as 
principal and interest from the first party to the 
second party and the first party covenanted that ott 
of the eum due, a certdin sum would be paid by 
certain date andthe balance would be paid later on 
in instalments, There was also acovenant for the 
payment of interest. The document was attested by 
witnesses. The other covenants in the document were 
in the nature of agreements pure and simple: 
. Held, that the instrument came within the defini- 
tion of a bond. 


Order on reference submitted by Inspector 
of Stamps, (U. P.), Allahabad, dated Decem- 
ber 20, 1937. | 

Mr. Chaturbhuj Sahai, for the Applicants. 
- Bajpal, J.— This is a reference under 
8.61 (1), Stamp Act, by the Inspector of 
Stamps: who, under a Government Notifi- 
cation, has been invested with the powers 
of a Collector. It appears that the Inspector 
of Stamps, while inspecting the records 
in the Court of the Additional Civil Judge 
ef Ballia, came across a document (Paper 
No. 8) in Suit No. 32 of 1935 and he was 
of the opinion that the said document was 
a bond. He therefore recommended that 
the document be impounded and the defi- 
ciency in duly be rezlized before admitting 
tke evidence. The learned Additional Civil 
Judge was, however, of the opinion that the 
document was only an agreement and the 
stamp paid on it was sufficient. Thereupon 
the Inspector of Stamps acting as a Collector 
has applied to us under s. 61 (1) and we 
propose to consider whether the instrument 
in: question is a bond as contended by the 
revenue authorities or an agreement as 
held by the Additional Civil Judge. The 
document is in the form of an agreement 
between two parties, but in its earlier 
portion it recites that a sum of Rs. 6,791-7-0 
is due as principal and interest from the 
first party to the second party and the first 
party covenants that out of Rs. 6,794-7-0 a 
sum of Rs. 794-7-0 will be paid by April 25, 
1935, and the balance will be paid later on 
in instalments. There is also a covenant 
for the payment ofinterest. The document 
is attested by witnesses. The oiher coven- 
ants in the document are in the nature of 
agreemenis pure and simple. ° 

A bend under s. 2 (5) includes any 
instrument attested by a witness and not 
payable to order or bearer whereby a person 
obliges himself to pay money to another. 
The instrument before us is attested by 
‘witnesses; it is not payable to order or 
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bearer and under it, the first party obliges 
himself to pay money to the second party. 
The instrumente clearly. comes within tlre 
definition of a bond. Under s. 35, Stamp 
Act, this document can be admittel in 
evidence only on payment of the deficit duty 
of Rs. 34 and a penalty in the sum of 
Rs. 340. The above is our declaraticn 
under s. 61 (2), Stamp Act, and we direct 
that a copy of our judgment s2ould be sent 
to the Inspector of Stamps and to the 
learned Additional Civil Judge of Ballia.. 
We are informed by Mr. Chaturbhuj Salim 
who appears for the person who filed the 
document thatso far as he is aware, the” 
document is still in the possession of the 
Court. 

8. Order accordingly. 





LAHORE HIGH COURT 
Second Appeal 606 of 1937 
November 24, 1937 
Basing, J. 
KARIM BAKHSH ano orazrs—Derenpants 
$ -—APPELLANTS 
YETSUS 
SHADI—PLAITIFF AND OTHEBRS-— DREFENDANTS 
RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 142— 
Parties to suit co-sharers— Plaintif alleging his 
possession ond dispossession by defendanis—Art. 142 
applies — Plaintiff should prove possession within 
12 years—Plaintiff cannot be held to be in construc- 
tive possession. 

Where the parties to the suit are co-sharers and 
when the plaintiff comes to Oourt with an allegation 
that he was in possession of certain property and was 
dispossessed, the case is governed by Art, 142, 
Limitation Act, and it is necessary for the plaintiff to 
prove his possession within 12 years. The mere fact 
that the defendants have been held to be co-sharers 
in the property, cannot help the plaintiff, when to 
the plaintiff's own allegation bis father had built’ 
separate houses for himself and his brothersand had 
put them in separate possession. Insuch à case 
although the partition pleaded by the defendants is 
not proved, it cannot be held that the defendants were 
holding possession of the property in dispute on 
behalf of the plaintiff. The plaintiff cannot be held 
to have been even in constructive possession, He 
must show actual dispossession within 12 years. 
Bhindyachal Ghand v. Ram Gharib (1), relied 
on, 

8. A. from the decree of the Senior 
Sub-Judge, Jullundur, dated February 8, 
1937. 

Messrs. Nanak Chand and Prem Chand, 
for the Appellants, h 

Mr. P. A. Behl for Mr. Malik Barkat Ali, w 
for the Respondent (Plaintiff). i i 

dudgment.=-The plaintiff sued in this 
case for possession of one-third. share in a 
house on the ground that he wasis lawful 
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possession thereof and had been ousted by 
the defendants some nine months before 
the suit. The defendants pleaded that 
there had been a partition $f the property 
and éhat they ‘had been in possession of 
the house in question for some 30 years. 
The trial Court dismissed the suit but on 
appeal the learned Senior Subordinate 
Judge gr&nted the plaintiff a declaration 
to the effect that he was entitled to one- 
third share of the property in dispute. 
. from this decision the present appeal has 
preferred. 


magen 
he only point,argued by the learned 


e 


Lan 


Counsel for the appellants was that of 
limitation. It was urged that on the facts 
recited in the plaint, it was clear that the 
suit was based on an allegation that the 
plaintiff being in possession had been dis- 
possessed by the defendants, and therefore 
it clearly fell within the scope of Art. 142, 
Limitation Act. It wae, therefore, contended 
that it was incumtent on the plaintiff to 
prove his possession of the house in dispute 
within 12 years before the institution of 
the suit. It was next urged that according 
to the findings of the Oourts below the 
defendants had been in possession of the 
house for over 12 years before the insti- 
tution of the suit and consequently the suit 
ought to have been dismissed. Tho learned 
Counsel for the respondent, on the other 
hand, contended that the learned Senior 
Subordinate Judge has fourti that the 
parties were co-sharers and therefore the 
possession of the defendants must be pre- 
sumed to have been on behalf of the 
plaintiff also. It was further urged by 
him that the plea of adverse possessioa 
was given up on behalf of the defendants. 
As regards the latter point, it appears 
from the record that all that was stated 
on behalf of the defendants was that no 
issué need be framed on the question of 
adverse possession. This statement was 
probably made in view of the fact that the 
burden of proving possession within 12 
years lay upon tbe plaintiff in accordance 
with the provisions of Art. 142, Limitation 
Act. The issues as to limitation were cor- 
rectly framed with reference to that Article: 
vide Issues Nos. 3 and 4. The learned 
Counsel for the appellants has strongly 
relied on a Full Bench ruling of the Allah- 
abad High Court reported in Bhindyachal 
Chand v. Ram Gharib (1). That was also 
a case in which the parties were co- 
sharers and yet it was held that when a 


(1) A T R 1934 All. 993; 152 Ind. Oas. 1;(1984) AL J 
973; 18 B D 541; 7 R A 302 (F B), 4 
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plaintiff comes to Cohrt with an allega- 
tion that he was in possession of certain 
property and was disocssessed, the case 
is governed by Art. 142, Limitation Act, 
and it is necessary for the plaintiff to 
prove his possession wi hin 12 years The 
mere fact that the defendants have been 
held to be co-sharers in ~“1e property can- 
not, in view of this authority help the 
plaintiff in the circum: tances of this case. 
According to the plaintif"s own allegation, 
his father had built separate houses for 
himself and his brothes and had put them 
in separate possession, The defendants 
pleaded that there hid, been a partition. 
This partition was no; proved, but when 
separate possession was alleged by the 
plaintiff himself, it cannot be held that the 
defendants were hold.ng possession of the 
property in dispute o1 behalf of tho plain- 
tif. The following pussage in the Allak- 
abad ruling referred tọ above supports the 
appellants’ contention ‘hat in view of the 
allegations of the par ies plaintiff cannot 
be held to have been even in constractive 
possession within 12 ‘veers before the insti- 
tution of the suit: 

“But it cannot be denied that one co-owner can 
dispossess another co-owner and can exercise 
adverse pogsesgion over 1 joint proparty. If there- 
fore the plaintiff, a co-owner, admits that he has 
been dispossessed and tlst, at any rate, for a 
short period prior to the st.b, the possession of his 
co-owner was adverse to him, then he cannot fail 
back on a mere presimytion of joint possession 
in his favour and sucen] without showing any 
otber circumstances wl.ajnoever. But if the co- 
owner, who has been lil possessed, were to satisfy 
the Court that he was juctually dispossessed on 
some date within 12 ycals, he discharges his bur- 
den; or even if he proves'that prior to that period 
the parties were on gchd terms with each other 
without any denial of tipe and without any quar- 
rel, the Oourt may reedrda finding that the pos- 
session of the plaintiff p*ior to the period of actual 
possession was constr active In such an event, 
the finding would be ‘hat the plaintiff has suc- 
ceeded in establishing tbat he was in constructive 
possession of the proversy within 12 years of tke 
suit.” : 

But there is no kuch evidence in this 
case. Ltherefore uphold the contention of 
the learned Counsel fur the appellants and 
accepting this app2!, set asido the decree® 
of the learned Ssrk.or Subordinute Judge 
and dismiss the suit; but in view of all 
the circumstances lqave the parties to bear 
their costs througt.opt. 


D. ' Appeal accepted. 


w. 


i OUDH CHIEF COURT 
Second Oivil Appeal No. 467 of 1936 
= Us February 20. 1939 
. HAMILTON, J. 
RAM DIN AND ANOTAEB— PLAINTIFRS— 
APPELLANTS 
versus 
Thakur BALBHADDAR SINGH AND 
ANOTRER—DEFENDANTS— RESPONDENTS 

Land Tenure — Grove — Custom not allowing 
transfer of groves by grove-holders recorded in 
wajib-ul-arz — Absence of evidence that terms 
of wajib-ul-arz were agreed upon by grove- 
holders or were acted upon — Whether ground for 
rejecting evidence of wajib-ul-arz—Custom — Proof 
of—Oustom not. allowing grove holders to transfer 
groves, recorded in wajib-ul-arz of taluqa—No 
evidence as to number of villages and groves in taluga 
—Few instances of transfers—Inference as to 
incorrectness of wajib-ul-arz.if can be drawn — 
Second appeal—Finding of Court asto existence of 
custom based wpon wrong inference drawn from 
certain instances—Court not applying decisions of 
ita pes High Court—Finding can be interfered 
with, 

Where the wajib-ul-arz of a particular village 
records a custom whereby grove-holders are not 
allowed to transfer their groves, the mere absence 
of evidence that the terms of the wajib-ul-are were 
agreed to by the grove-holder ofthe village or that 
they were since acted upon, are not valid grounds in 
law to reject the evidenceof the wajib-ul-are. 
Parmeshur Din v. Bishambhar Singh (8) and Krishna 
Pal Singh v. Chhabraja (9), followed. 

ee referred to ] 

here the custom whereby the grove-holders are 
rohibited from transfering their groves, is recorded 
in the wajib-ul-arz of a taluga and there is no 
evidence to show as to how many villages there were 
in the taluga nor how many groves there were in 
each of the villages, an inference cannot validly be 
drawn against the correctness of the wajib-ul-arz 
from a few instances of transfers, because it is 
impossible to say that the proportion of these 
transfersto the number of groves is such that one 
can hold the contents of the wajib-ul-are to be 
incorrect, [p. 73, col. 1.] 

Questions of the existence of an ancient custom 
are generally questions of mixed law and fact. What 
hasto be seen in second appeal is not merely whether 
the decision arrived at by a Court isone of fact 
but whether in arriving at that decision the Oourt 
bas committed an error in law or not. Where a Court 
relying upon certain instances of transfer of groves 
by grove-holders draws a conclusion as to the 
existence of custom of allowing the transfer, which 
in law could not be drawn and fails to apply the 
decisions of its own High Court, the finding cau be 

“interfered with in second appeal. [ibid.| 


S.0. A. against the order of the Civil 
Judge, Partabgarh, dated October 10, 1936. 

Messrs. H. Hussain and H. H. Zaidi, for 
the Appellants. 

Messrs. Radha Krishna (appears for No." 
only) and S., N. Srivastava, for the Res- 
pondents. 

_Judgment.—These are appeals by plain- 
tiffs against an appellate decision of the 
Civil Judge of Paratabgarh. 
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The plaintiff's case is that in the vil- 
lage of Aichaka grove-holders were not 
allowed to transfer their groves bpt the 
respondents had done this and possession, 
shoul: therefore, be given to the ptain- 
tiffs. 

The learned Oivil Judge held that the 
wajib-ul-arz was dictated by the talugdar 
himself and it did not record ‘any well- 
established custom. He referred to 
Jagdamba Bakhsh Singh v. Badri Pratah 


Singh (10 O. W. N., 493) (1), as regards this . 


part or his argument and he then pointegae- 


out that there were a number of sale deeds 


as well asa decision of a Court whereit “ 


was held that the alleged custom was not 
proved, 

It was held in Ali Mohammad Khan v. 
Madari Shah (102Ind Cas 626) (2), that 
the general law in Oudh is that the 
interest of a grove-holder is transferable 
and tkere is no general custom to the 
contrary as distinguished from a village 
custom proved by the wajib-ul-arz or 
otherwise. This was repeated in Bindeshurt 
Devi v. Sardar Khan ‘11 O. W. N., 1865) 
(3), and in both those cases the wajib-ul- 
arz contained no village custom but a 
custom which applied only to certain 
specific groves which did not include the 
groves which formed the subject-matter of 
those suits. Jagdamba Bakhsh Singh v. 
Badri Pratab Singh (100. W. N. 493) (1), 
referred to %he custom of exclusion of 
widows in the wajib-ul-arz and it was 
pointed out that the entry in the wajib- 
ul-arz was quite inconsistent with the 
entries in two exhibits and that there was 
no reliable evidence to prove any instance 
in which the custom pleaded was recog- 
nised. The part of this decision quoted 
by thé learned Civil Judge runs as fol+ 
lows :— 

“There is no class of evidence which is more likely 
to vary in value according to circumstances than 
that of the wajtb-ul-arz wherefrom internal evi- 
dence it seems probable that the entries recorded 
connote the views of individuals as to the practice 
that they would wish to see prevailing rather than 
the ascertained fact of well-established custom, it is 
proper to attach weight to the fact thatno evidence 
at all was forthcoming of any instance in which 
the alleged custom had been observed.” 

This part of the decision in Jagdamba 
Bakhsh Singh v. Badri Pratab Singh 10 


(1) 10 O W N 493; 145 Ind. Cas, 352; A I R1934 
Oudh 322; 17 RD 379; 6 R O 46; 8 Luck 586; 1934 
O L R125. 

(2) 102 Ind. Cas, 623; 1 Luck Oas. 91; A I R 1927 
Oudh 297. : 

(3) 11 O W N 13657153 Ind. Cas. 818; 18 R D 621; 
7 RO 404; L R 16 A (O) 38; A I R 1935 Ondh 208; - 
1935 O L R 683. . 


’ 


e 
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- value of an entry 
m@ording a 
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O.W. N. 493 (1), was itself a quotation from 
Anant Singh v. Durga Singh I. L. R. 32 All. 
363 (4), a decision of their Lordships of 
the Privy Council. in a case where family 
cusibm was pleaded as superseding the 
Mitakshara Law, it had nothing to do with 
groves. 

The learned Civil Judge has referred to 
Krishna Kumar v. Manzoor Ali (7 O. W. N. 
333) (5), a decision of a Single Judge of 
this Court as regards the evidentiary 
in a wajib-ul-arz re- 
custom restraining a tenant 


cultivator from - selling or removing 


` manure and rubbish. The learned Judge 


there referred to Norpat v. Mohammad Rafi 
(5 0. W. N. 252) (6), a decision of a Bench 


.of this Court, as to evidentiary value of 


a wajib-ul-arz where it was stated that 
it was the duty of certain tenants to give 
the services of a pair of builocks for 
two days in the year and a bundle of 
fodder and one of bhusa yearly. It was 
stated that when as was the case. there, 
it was distinctly to the interest of the 
zamindars to record the existence of 
cultivators’ liabilities, and where the 
cultivators had no opportunity of stating 
their experience the value of such an 
entry was necessarily not so great as in 
a case where the zamindars were recording 
the existence of customs from which they 
themselves may suffer. The diabilities of 
the tenants according to the “wajib-ul-arz 
were, I think, somewhat unusual, while the 
custom preventing transfer of groves is to 
be found recorded in a very large number 
of wajibeulearz, in Oudh. 

That principle was followed in Krishna 
Kumar v. Manzoor Ali 70. W.N. 333, (5) 
as regards the limitation of rights of ten- 
ants as regards manure and rubbish, and 
the same learned Judge of this Court in 
Shyama Kumar Singh v, Sat Narain .1935 
O. W. N.928) (7), referred to his earlier 
decision. This was a case in which it 
was alleged that here was custom making 
houses of residents in a bazar non- 
transferable. The wajit-xl-1rz was silent 
about the right to transfer houses or the 
absence of such a right, so the question 


(4) 32 A 363; B Ind. Cas. 781; 110 W N 770;12 O 
LJ36;7AL J 704; 13 O'O 163; 37 I A191; 12 
Bom, L R504: 8M LT 79; (1910) M W N 327: 20 
M LJ 604(P 0). 

(5)7 O W N 334; 123 Ind. Oas. 5l; Ind, Rul. 
(1930) Oudh 147; 14 RD 140; A I R 1930' Oudh 330. 

(6) 50W N 252; 112 Ind. Cas. 10; AI R 1998 
Oudh 265; 12 R D 6:3 Luck 4 8. 

(7) (1935) O W N 928; 157 Indi Oas, 654: 19350 L 
R 490; 8 R O 36; 1985 RD 496; AIR 1935 Oudh 
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of the evidentiary valne of the contents 
ofthe wajib-ul-arz did not really arise. , 
On the other hand‘tiaere are two deci- 
sions Parmeshur Din:v, Bishambhar Singh 
17 O. W. N. 503) (8) and Krishna Pal 
Singh v, Chhabraja (7 ©. W. N, 967) 19), 
which in the opinion df the learned Civil 
Judge have no application to the facts of 
the present case kan a Din v, Bisham- 
bhar Singh 7 0O. W: M. 503 (8), was a 
Bench case where it’ jras held that where 
a wajib ul-arz of aj particular village 
records a custom to. tlhe effect that the 
tenants of the village resident therein 
cannot remove manjire therefrom, the 
custom is not so unreasonable as cannot 
be enforced in Ia The Bench added 


{ 
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the terms eritered therein as incident of 
the tenure of a  grove-holder in the 
village, and as such, it applied to all grove- 
holders who accepted or maintained such 
tenures in the soil belonging to the 
owner of the village. It was further held 
that the argument that the condition in 
the wajib-ul-arz was not shown to have 
been acted upon was vague. The real 
question was whether it had been de- 
parted from with the consent of acquies- 
cence of the landlord. There was no 
evidence of such consent or acquiescence, 
but that view of the case in the opinion 
of the learned Judges did not affect the 
merits of the plaintiff's claim for he 
might choose to object in one instance 
and may elect not to in another. Refer- 
ence was made to Parmeshur Din v. 
Bishambhar Singh, TO. W. N. 503 (8, as 
being the correct view in cases of this 
nalure. 

The learned Oivil Judge was of opinion 
that these two rulings had no application . 
to the facts of the present case because 
the question whether a wajib-ul-arz re- 
corded a custom prejudicial to the 
interest of the persons who were no parties 
to it could carry the same weight as other 
wajib-ul-arz was not considered. 

It is true that prior cases were not 
specifically referred to but as I have 
shown in quoting from these judgments 
the point. of tenants signing or not signing 
the wajib-ul-arz was considered. This 
last case was a case about a grove 
though the custom was not the same and 
I find it impossible to agree with the 
learned Civil Judge that these two cases 
have not at least as much application to 
the facts of the present case as the 
other he has quoted. These two cases are 
the latest Bench cases and they should: 
therefore be followed in preference to 
earlier Bench cases or to cases decided by a 
Single Judge of this Court. 

The next point is the instances referred 
- to by the learned Civil Judge as dis- 
proving the correctness of the contents of 
the wajibeul-arz. The wajib-ul-arz applied 
to the whole of taluga ‘Tarwal in which 
this village is situated which taluga is 
the property of the Raja of Partabgarh 
who is a big land-holder. Presumably, 
therefore, the taluga is a large one buf 
no evidence has been pointed out tome 
to show how many Villages were in this 
taluga which is a very material point 
when the number of instances of trans- 
fer is concerned. 
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The relevant portions of the wajib-ul- 
arz, are that the groves granted by tbe 
taluqdar conferred on the grantee. the® 
right to take fruit so long asthe grantee 
cr his heir lives in the village. Maba 
and Kathal fruits are divided equally 
between the taluqdar and the grove- 
holder. A tree fallen owing to wind or 
old age goes to.the talugdar but with his 
permission can be used by ariaya. In 
groves in the possession of tenants, they 
have the right to cut wood for house 


repairs or for house building so long, asc 


they live in the village but they are not 
allowed to transfer the groves and shift- 
ing from one village in the taluga to 
another does not maintain any right in 


the grove in the original village and it - 


goes to the talugdar. Without the per- 
mission of the talugdar new trees cannot 
be planted. This last condition is exactly 
the same condilion as was the subject of 
Krishna Pal Singh v. Chhabraja, 7 O. 
WwW. N. 967 (9). 

` A taluqdar dictating a wajib-ul-arz 
about his taluga may be correctly stating 
that a certain custom extends over the 
whole taluga or it may exist in no part 
of he taluga or it may exist in some 
part of the taluqa but not in other parts, 
and it is not, therefore sufficient to 
consider merely the occurrence instances 
of transfers egpecially when it is not known 
of how many villages the (taluqa . con- 
sists. 

In this particular village there are only 
three instances of transfers Exs. A-4 and 
A-5, the first dated December l, 1933, and 
the second dated December 15, 1933. The 
transferors were of the same caste and 
sub-caste being Chhattari Raikwars and for 
all we know they may have been close rela-* 
tions. This wajib-ul-are was drawn up 
in about 1862 so that for 70 years there 
had beenno transfers and these two 
recent transfers would rather appear to 
be an attempt to make an end of an 
existing custom rather than prove that the 
custom never existed. There had been 
another transfer which gave rise to a suit, 
by the Court of Wards as representing 
the Partabgarh estate in 1935 which was 
decided against the Court of Wards asthe 
Courts relied on Krishna Kumar v, 
Manzoor Ali,7 O. W. N. 333, (5) and 
Shyama Kumar Singh v. Sat Narain 1935 
O. W. N. 928 (7) those Single Judge cases 
to which I have referred above. In village 
Dhima there had been about halfa dozen 
transfers the earliest of them being im 1908 
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and the latest in 1928.- If they established 
that the custom has never existed in Dhima 
er hag been given up, this is no reason 
for holding that the custom never existed or 
has*been given up in Aichaka. 

There are then transfer in three more 
villages. In village Parasrampur two 
dated October 19, 1895, and one dated Feb- 
ruary 11,1897, all by Brahman Tewaris: 
In village Sarai Balu, there were two, one 
-dated September 22, 1898 and the other 
. January 26, 1915, and finally there was 
wn in village Pura Basawan dated April 
26.1926. It will be noticed that the earliest 
of these transfers is at least 50 years 
after the wajib-ul-arz was drawn up and 
if these transfers show anything they show 
rather thatthe custom is being disregarded 
now but there are no instances of transfers 
very soon after the wajib-ul-arz was pre- 
pared which can enable to hold that the 
entry in the wajib-wl-arz was incorrect. 
I must again repeat that these transfers 
including this village and village Dhima 
where about half the total number of 
transfers occurred, occurred in five villages 
and there is nothing to show how many 
villages there were in this taluga nor how 
Many groves there were in each of these 
villages so that it is impossible to say that 
the proportion of these transfers to the 
number of groves is such that one can 
hold the contents of the wajib-ul-arz 
to be incorrect. The learnedGivil Judge 
has not found that there once was a custom 
which has been given up but that there was 
no custom at all. In my opinion, his 
decision is incorrect. 

It has been argued that this decision 
as tothe absence .of custom is one of 
fact which cannot ba agitated in this 

«second appeal. In Palaniappa Chetty v. 
Deviasikamony Pandara (44 I. A. 147 at 
p. 158) (10), their Lordships of the Privy 
Council have stated that “questions of the 
existence ofan ancient custom are gene- 
rally questions of mixed law and fact, 
the judge first finding what were the 
things actually done in alleged pursuance 
of custom and then determining whether 
these’ facts so found satisfy the re- 
quirements of the law. This latter is a 
question of law—not fact. “What has to 
be seen isnot merely whether the decision 
arrived at by a Court isone of fact but 
whether in arriving at tbat decision the 

(10) 44 TA 147 af p 158; 39 Ind. Oas. 722: AIR 
1917 PO 33; 21 OW N 729: 1S ALJ 485: 1 PLW 
697; 33 MLJ 1; 19 Bom L R 567: 22 M L T); (1917) 
Pop 507; 26 O LJ 153; 40 M 709; 6 L W222 

a | ; 
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Court has committed an error in law or not: 
for instance, if the decision of a Court 
that certain custom jxisted wag based 
on the acceptance of [Evidence which was 
inadmissible, there cam be no doubt that 
that decision could bə questioned in 
second appeal. On the other hand, if the 
decision was based because the Judge 
believed the statements of three witnesses 
for one side and d.scelieved the evidence 
of three witnesses on te other, his decision 
‘could not be questioyied in second appeal. 
In the present case He has’ really failed 
to apply the decisions} pf this Court reported 
in Parmeshur Din vi; Bishambhar Singh 
70.W.N. 503 (8), and Krishna Pal 
Singhv. Chhabraja, TO. W. N. 967 (9) and 
had drawn conclusioi3 from the instances 
of transfers which in my opinion, in law 
could not be drawr..': 

I, therefore, find thatin the present case 
a second appeal Jay aod I have found 
that his decision ‘was wrong in law. 

I therefore allow’ ihese appeals Nos. 467 
and 468 of 1935 witt. costs throughout. 

8. Appeals allowed. 


i memangan 


MADR2.S HIGH COURT 
Appeals Nos. 31 10 38 and 160 to 167 of 


1936 
Jaly 27, 1938 ° 
KING AND Stopart, JJ. 
RY. RAJARAM RAJA SAHEB ann 
oTHER!-~APPELLANTS 
, versus 
T. R. BHAVANI SANKAR JOSHI ann 
OTAERS!--RESPONDENTS. 

Civil Procedure Duce (Act V of 1908), O. XXI, 
r. 90—Judgment-debt and attaching decree-holder 
are persons whose ih'ereste are affected by sale— 
Court must investigdie into position of judgment- 
debtor's estate beford saying that no surplus would 
be left. f 

A judgment-debtot and an attaching decree-holder 
are persons whos: interests are affected by the sale 
and it is clear ‘uvther that where such persons 
apply to set asido “je execution sale, it is only after 
evidence has been taken and any thorough investi- 
gation made by this, Court into the position of the 
judgment-debtor's state that the Court can evercome 
to the conclusion tat the judgment-dJebtors or any 
attaching decree- agiier can receive no financial benefit 
whatever from the, result of their applications as 
there would be le't bo surplus to either of them after 
satisfying the mcrtzages besides the one for the satis- 
faction of which bis property was brought to sale, 


As, agains: ika order of the District Court, 


-West Tanjore'at Tanjore, dated Deceme 


ber 13, 1935. : f 
Messrs. T. Ml. Krishnaswami Iyer, N. 
Sivaramakrishak2 Iyer, K. Swaminathan, 


. | 
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A. Swaminatha Tier ne S. Thayagaraja 

er, for the Appellants. 
ee 8 Panchapaitea Sastri, V. V. 
Srinivgsa’ Iyengar, K. R. Rangaswamy 
Iyengar and V. V. Ramadurai, for the 
Respondents. 

King, J.—This is a large batch of appeals 
concerned with the execution of a decree 
against defendants Nos. 3 to 6 in O. S. 
No. 10 of 1926, the sons of the senior 
Prince of Tanj-re. There were eight sales 
of property in execution of this decree and 
16 petitions to set aside these sales under 
O. XXI, r. 90. The judgment-debtcrs theme 
selves filed 8 of these petitions and the 
others were filed by an attaching decree- 
holder. The learned District Judge of 
Tanjore hes dismissed all these petitions 
and these are appeals against his order. 
When the petitions came on for hearing, 
no evidence was taken as it was represented 
on behalf of the auction-purchasers that 
the petitions cught to be dismissed on the 
allegations contained in the pleadings and 
on the admitted facts in the case. The 
learned District Judge appears to have 
accepted that point of view and therefore 
heard the petition upon arguments only 
and without taking any evidence. He has, 
however, dismissed the petiticns on various 
grounde, the first of which was that neither 
the judgment+debtors nor the attaching 
dectee tolders were entitled to file the 
applications under O. XXI, r. 90 at all. 
The learned Judge refers to the words of 
that rule, that itis only the decree-holder 
or any person entitled to share in a rateable 
distribution of assets or whose interests 
are affected by the sale who can apply to 
the Court to set it aside, and he went on to 
find that the judgment debtors and the 
attaching decree-holder were not persons 
interested in the result of the sale becauee 
in addition to the mortgage upon which 
the suit was brought in- which this execu- 
tion has taken piace, there were further 
morigages amounting to seven or eight 
lakhs of rupees. It was therefore in the 
view of the learned District Judge impossi- 
ple that any money would be available for 

other 
Therefore, even if a higher amount might 
be fetched by the re-sale, none of that 
amount could possibly reach the pockets of 
the present appellants and therefore their 
interests could not be said to be affe:ted by 
the sale. i À 

We are unable to accept this reasoning. 
It appears to us too obvious to require any 
discussion that-a judgment-debtor and an 
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attaching decree-holder are persons whose 
interests are affected by the sale and it is 
clear further that it is only after evidgncee 
has been taken fnd any thorough investi- 
gation made by the Court into the position 
of the judgment-debtor’s estate that the 
Oourt can ever come to the conclusion that 
the judgment-debtors or any attaching de- 
cree-holder can receive no financial’ benefit 
whatever from the result of their applica- 
tions. We think that if the learned District 
Judge had been able to establish on the 
evidence that there could be no substantial. 
injury afforded to the petitioners by fhe 
low amount fetched at the sale on the 
ground that even if a proper amount had 
been fetched, no money would have been 
available for them, then his order might 
have been justified under the terms of 
O. XXI, r. 90, But, it is quite clear that 
the present appellants were persons whose 
interests prima facie were affected by the 
sale. We therefore disagree with the learned 
District Judge in regard to that particular 
reason for dismissing the applications. 

The learned District Judge then goes on 
to discuss the other questions raised by the 
petitioners and has come to the conclusion 
in his judgment that none of those conten- , 
tions are valid. It has been strenuously 
argued before us that the learned Judge 
ought to have confined his order to the 
maintainability of the petitions alone and 
that in the absence of evidence he would 
not be justified in giving any findings upon 
the othér points raised by the petitioners. 
This as an academical argument is one 
against which we say nothing, but upon 
examination of the contentions themselves 
we feel bound to say that we consider the 
learned District Judge was perfectly justi- 
fied in dismissing the applications. There 
are three main contentions raised (Their 
Lordships discussed the other grounds, viz., 
that the upset price fixed was low, that the 
sale should have been ordered to be held 
in smaller Jots and that the proclamation 
of sale was not published in the village 
and found against the appellants on all the 
three points and continued). The result is 
that although the learned District Judge 
has put forward one reason which we 


e cannot support for dismissing these applica- 


tions hs has given other reasons with which 
are in agreement. These appeals 
accordingly must fail and sre dismissed. - 
The appellants in each of these appeals 
must pay costs. In all of the appeals except 
C. M. A. Nos. 32, 33 and 161 the appellants 
must pay the costs to respondent No. 1 and 


. 


> 


> 
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we fix Vakil’s fee at Rs. 40 in each appeal. 
In Appeals Nos. 33 and 161 the appellants 
emus{ pay the costs of gespondent No. 2 
‘neach appeal. In Appeal No 32 the appel- 
lamts must pay the costs of respondents 
N-s. 2 and 3 one set, 


ND, Appeals dismissed. 


SIND JUDICIAL COMMISSIONER’S 
COURT 


Criminal Reference No. 173 of 1938 
i August 31, 1938 
Davis, J.C. anp TYABJI, J. 
Musammat NOORAN w/o RASOOL 
BAKSH— 


versus 
RASOOL BAKSH HAJI— 

. Criminal Procedure Code (Act V of 1898), s. 488— 
Order under, should be made after careful inquiry 
—Evidence must be taken and finding given. 

Making of an orderin a hasty and a summary 
fashion is not contemplated by s. 488, Oriminal Pro- 
cedure Oode. That section contemplates a careful 
order made after a careful inquiry. It is wrong to 
dismiss an application by the wife under this section 
on the mere offer of the husband to maintain her 
without taking any evidence or giving any finding 
as to neglect or refusal to maintain the wife or as 
to the sufficiency or otherwise of the wife’s reasons 
‘for refusing to live with her husband; “ finding” 
nieansa finding after an inquiry which is of a 
judicial nature, 

Or. Ref. made by Sessions Judge, 

- Sukkur, dated June 13, 1938. 

Mr. Partabrat D. Punwdni, Advocate- 
General, for the Crown. . 

Mr. Fakir Muhammad Jaffri, for the 
Ras>0l Baksh. 

Davis, J. C.—This is a reference by the 
learned Sessions Judge of Sukkur in which 
he asks us to set aside an order of the City 
Magistrate, Shikarpur, dismissing an appli- 
cation by a wife for maintenance under 
s. 483, Criminal Procedure Code, on the 
ground that the learned Magistrate has not 
held a judicial inquiry into this applica- 
tio at all, that he has dealt with the 
application iw a summary and cursory 
fashion and has taken the side of the 
husband in a manner which he thinks is 
not quite fair. The learned Judge points 
out that it is not sufficient for a husband, 
when proceedings have been taken against: 
him under s. 488, Criminal Procedure Code, 
on the application of the wife, to ceme for 
ward and state merely that he is willing to 
maintain hie wife. [tis a common experi- 
ence in these Courts that when proceed- 
ings are taken under s. 488, Criminal 
Procedure Code, a husband often endeav- 
courseto avoid their effect and dny order 
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of maintenance by” adrning forward and 
making a statement ‘bat he is willing to 
keep the wife with him. Bat Magistrates 
must, in cases of this, sort, bear in,mind 
that this may bea meye device or trick on 
behalf of a husband {to avoid payment of 
maintenance to a wife whom he has neg- 
lected or driven away by ill-treatment, 
and that when the ar.b-s. (4) says that 
maintenance should ba refused if the wife 
refuses to live with her husband without 
sufficient reason, it means there must be 
some inquiry as to whether the wife has 
refused without sufficient reason to live 
with her husband. The Advocate for the 
husband has relied on the Proviso to sub- 
s. (3). but when that Proviso says that a 
Magistrate may ccnijider the grounds of 
the wife's refusal to live with her husband, 
if the husband offeisito maintain her, that 
Proviso is intended tb protect the wife and 
under the circumstanices to which sub-s. (3) 
has reference. | 

In this case, howeyar, subss. (3) of s. 488, 
Criminal Procedure Lede, had not yet come 
into operation, and the Magistrate held 
no such proper inguiry as sub-s. (4) of the 
section contemplates. We observe from 
the record that the 





statement of the wife 
is recorded in a ‘evr lines; the statement 
of the husband is itecorded in a few lines. 
The Magistrate has given the wife no 
opportunity to caljber witnesses, and ewe 
see the Magistrate has noted that the 
names of witnesscsihave been given. 
Therefore, so fsr as the Magistrate's order 
is concerned, althowgh on the face of it, it 
may appear to gsztisfy the law, we have no 
doubt that it is npt an order that is based 
upon a proper inquiry at all. It is an order 
made, in our opihion, in a hasty and a 
summary fashion hnd is not such an order 
as is contemplatekt by Rr, 488, Criminal 
Procedure (ode. | That section contem- 
plates a careful onler made after a careful 
inquiry. The Meistrate should bear in 
mind in cases oj this nature that it is 
wrong to dismiss) an application by the 
wife under this section on the mere offer 
of the husband to maintain her without 
taking any evidsice or giving any finding 
as to neglect cr; refusal to mainiain the 
‘wife or as to thb sufficiency or otherwise 
of the wife’s rsons for refusing to live 
*with her husband; and “finding” means a 
finding after un inquiry which is of a 
judicial nature. ! We, therefore, accept the 
reference of taq learned Sessions Judge, 
set aside the order of the City Magistrate of 
Shikarpur wiih the direction that the 
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Magistrate should ingâire carefully into 
this woman's application, give both sides a 
proper opportunity to adduce evidence and 
dispose of the matter according to law. 


D. Reference accepted. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1089 of 1936 
July 20, 1938 . 

B. K. MUKHERIRA, J. 
MOHAMMAD AYUB ALI AND ANOTHER 
—PLaIntTirvs—APPELLANTS 

versus : 

AMIR KHAN AND OTHERS —ResponDENTs. 

Muhammadan Law—Wakf—Musha—Doctrine of 
—Eztent of applicability —E reeptions—Undivided 
share dedicated for upkeep of mosque already 
existing—Dedication, if valid. 

The doctrine of musha has always been held to 
be unadopted to a progressive state of society, and 
an exception based on such doctrine must be kept 
within the strictest limits 

To the general rule that wakf of musha is perfect- 
ly valid, thereis an exception that when an un- 
divided piece of land is dedicated to be used as 
cemetery ora place to build a mosque on the de- 
dication for construction and endowment of such a 
mosque or cemetery is invalid. But when a mosque 
or a tomb already exists on a different parcel of 
land, if an undivided share of another property is 
dedicated for the upkeep of such a mosque, the dedi- 
cation is not hit by this exception. 

A. from the appellate decree of the Sube 
Judge, First Court, Chittagong, dated 
April 17, 1936. 

Mr. Imam Hossain Choudhury, for the 
Appellants. 

Dr. S. C. Basak, Messrs. Narendra Kumar 
Das and Durgesh Prosad Das, for the 
Respondents. 

Judgment.—This is an appeal on behalf 
of the plaintiffs and it is directed against 
the decision of the Subordinate Judge, 
First Court, Chittagong, modifying that of 
the Munsif, Fourth Court of that place 
passed in O. S. S.No. 539 of 1934. Tue 
facts are not disputed and the controversy, 
so far as this appeal is concerned, centres 
round a short point of law 

The plaintiffs commenced this suit for a 
declaration that they were the mutwallis 
of certain wakf estate created by Hazi 
Abdul Ali Sowdagar. and the properties 
described in the schedule to the plaint were 
wakf properties. It was alleged that Laturi 
Bibi, the wife of the founder, who was the 
previous mutwalli had committed various 
acts of breach of trust by executing benami 
conveyances in respect of some of the wakf 
properties in favour of defendants 
Nos, 2, 3, 5 and 7 and not paying the 
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revenue in respect of the touzi described 
in Sek. VIM which led to that property 
being sold for arrears of revenue. The 
plaintiffs prayed fér a declaration that the 
defendants did not acquire any title ¢o 
these properties which they purported to 
purchase and that the surplus sale proceeds 
in respect of the Sch. VIII property which 
were still lying with the Oollectoràte was 
the wakf money. There wasa prayer also 
for an injunction restraining defendants 
Nos. 5 and 7 from withdrawing any portion 
of the money that was deposited in the 
Collectorate. The defence ef the contesting 
defendants inter alia was that there was 
no valid and legal wakf and the wakfnamas 
alleged to have been executed by Abdul 
Ali were not bona fide documents and were 
never acted upon. The right of the plain- 
tiffs to sue as mutwallis was also disputed 
and it was contended that the properties 
being the personal properties of the vendor, 
the allenees were bona fide purchasers 
and had acquired good title in them. The 
trial Oourt negatived all the defences and 
gave the plaintiffs a decree. It was found 
by the Munsif that there was a valid and 
legal wakf created by the vendor and 
that wakfnamas were acted upon. The 


plaintiffs were also found to be the mutwallis ° 


of the wakf estate and as such competent 
to institute the suit. There was an appeal 
taken to the lower Appellate Court by the 
contesting defendants. The Subordinate 
Judge who heard the appeal substantially 
accepted the findings of the Munsif but he 
modified the decision of the latter to this 
extent, namely that the plaintiffs’ suit was 
dismissed with regard to the properties 
described in Schs. IV, VI, VIII, XII and 
XV, the Subordinate Judge beiug of opinion 
that these properties being undivided shares 
of cerlain properties, no valid wakf can be 
created in Muhammadan Law in respect of 
the same, The sole point for determina- 
tion in this appeal is as to whether the 


view taken by the lower Appellate Court is ` 


correct. 

It isnot disputed that under the Hanifa 
Law the preponderance of authorities ia in 
favour of the view that the wakf of musha 
is perfectly valid: see Sir Roland Knyvet 
Wilson’s Digest on Anglo-Muhammadan 
Law, Edn. 6, p. 352, s. 321 and also 
Muhammadan Law by Ameer Ali, Vol. I, 
Edu. 3, p. 196. This is the opinion of 
Abu Yusuf, Muhammad indeed gives a 
different opinion and this is the natural 
result of the difference in the view taken 
by him as to whether a wakf can be eon- 
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stituted by a mere declaration of intention, 
it being the opinion of Muhammad that 
ean acinal transfer of possession to the 
mutwalli ig necessary fêr the purpose of 

< completing a wakf. The opinion of Abu 

Yueuf is, however, approved by all modern 
authorities and can he regarded as an 
accepted doctrine on this point. To this 
general“ rule thus enunciated, there is an 
exception recognized by Abu Yusuf 
himself, namely that : 

“When there is a dedication of undivided pro- 
perty, whether naturally divisible or not, for use as 
a mosque or burying ground it is invalid in law.” 

The learned Subordinate Judge is of opi- 
nion that in the present case as the pro- 
porties were dedicated amongst others, for 
the maintenance of certain mosques already 
established by the founder and for paying 
annual visits to the tomb of his ancestor, 
the case comes within the purview of the 
exception laid down above and consequently 
the wakf, so far as those properties were 
concerned which consisted of undivided 
shares of certain lands, was invalid in law. 
It seems to me thatthe learned Subordi- 
nate Judge has really misappreciated the 
rule of law that is laid down in Muham- 
madan Law and the meaning he has put 
upon itis not the correct meaning. What 
is prohibited in the Muhammadan Law is 
the dedication of an undivided property for 
its use asa mosque or asa burial ground. 
It is said by Abu Yusuf that: 

“when a piece of land is dedicated as a cemetery or 
to build a mosque on, it must be divided off from 
the other property of the wakf: vide Ameer Ali's 
Muhammadar Lew, Vol. 1, Eda, 3, p. 196”. 

The reasons given by Abu Yusuf himself 
for recognizing this exception to the general 
rule mentioned above are two in number. 
The first is that ‘‘the continuance of a 
participation in anything is repugnant to 
its becoming the exclusive right of Ged”. 
The second reason given by him is that : 

“the discussion supposes the place in question to be 
incapable of division as being narrow and confined, 
whence it cannot be divided, but by an alternate 
application of it to different purposes, such as its 
being applied one year to the interment of the 
deed and the next year to tillage, or at one time 
to prayer, and at another time to the keeping of 
horses, which would be singularly abominable ; 
vide Hamilton’s Hedaya by Grady (1870) at p. 233.” 


From this it is clear that when an un-, 


divided piece of land is dedicated to be 
used as cemetery or a place to build a, 
mosque on, the dedication for construction 
and endowment of such a mosque or 
cemetery is invalid. But when a mosque or 
a tomb already exists ‘on a different parcel 
of,land, if an undivided share .of another 


kok A An ave ani vvaute wai (OAL) 


, i 
property is dedicated for thé upkeep of such 
a mosque, the dedicafion is not hit'by the 
exception mentioned. aforesaid. The 
doctrine of musha bas 'alwoys been held to 
be unadcpted to < progressive state of 
society, and an exception based on such 
doctrine must be keps within the strictest 
limits. Iam, therefore, of opinion that the 
view taken by the ‘oliver Appellate Court on 
this question of lew was wrong and the 
appeal must be allowed. 

1 may state here lihat some of the items 
of property with reglard to which the plaine 
tiffs’ suit has been Hismissed by the lower 
Appellate Oourt cio; not come within the 
mischief of the rule of musha as laid down 
in Muhammadan laiky. The property No. 6 
was undoubtedly certain shares of a reve- 
nue paying estate ar.d the shares in respect 
of which the wakf, has been created were 
separately assessef to revenue. Similarly, 
items Nos. 12 ani [5 also constituted entire 
plots which were held exclusively by the 
wakıf as representing his undivided share 
by some sort of arrangement with the 
co-sharers. But whatever that may be, as I 
have already decided, that the present case 
does not come within the exception to the 
general rule as laid down by Abu Yusuf, 
the plaintiffs are entitled to adecree with 
regard to sll the properties mentioned in 
the Schedule “hat are comprised in the 
wakfnama. The result is that the judgment 
and decree of the lower Appellate Court 
are set aside ant! the plaintiffs are entitled 
to a declaration; that all the lands which 
are comprised ip the wakfnama are wakf 
properties anc jihat they are the mutwallis 
thereof. The pjeintiffs are further entitled 
to a declaration that half of the sale pro- 
ceeds of Taraf Harap Rustum (mentioned in 
Sch. VII) which is lying in the Col- 
lectorate is wah; money. With regard to 
the other bali. di the sale proceeds of the 
said property, he plaintiffs’ claim is dis- 
missed, as in fhe opinion of the Sub Judge 
there was no wakf created with regard to 
this share, Tte plaintiffs-appellants are 
entitled to their costs in this Court as well 
as in the low 21) Appellate Court. The ertss- 
objection is nct pressed and it is dismissed 
without costs.) Leave to appeal is prayed 
for and refused.. 

D. | Order accordingly. 


| 
| 
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* RANGOON HIGH COURT 
Letters Patent Appeal No. 8 of 1938 
November 15, 1938 
Roserts, C. J. AND MosELY, J. 
Mrs. G. T. BERRY—APPELLANT 


versus 
BAILIFF, INSEIN. DISTRICT COURT— 
RESPONDENT 

Provident Funds Act (XIX of 1925), s. 3—Railway 
employee agreeing to transfer Provident Fund, when 
he would receive them and creating equitable assign- 
ment—Validity. 

An employee of a railway company cannot by 
agreeing to transfer the Provident Fund held by the 
railway, when they would be received by the em- 
ployee, create an equitable assignment. 

L. P. A. from the decree of the High Court 
in S.A. No. 94 of 1938 dated May 12, 
1938. 

Mr. A. Robertson, for the Appellant. 

Messrs. Dhar (Jr.) and S. Bhattacharyya, 
for the Respondent. 

Roberts, C. J—The appellant, Mrs. 
G. T. Berry, claims that certain sums of 
money which were paid over to her on 
various dates when her husband Mr. G. T. 
Berry, who had been a railway employee, 
received them fromthe Railway Provident 
Fund were her property and could not be 
taken by the Receiver, nor could the trans- 
action by which they were made payable 
to her become voidable under s. 53, Pro- 
vincial Insolvency Act. The Receiver in 
insolvency sought to have these transac- 
tions declared voidable as against him. It 
appears from the facts that Mr. and Mrs, 
Berry were matried on February 20, 
1936, and it is alleged on behalf of Mrs. 
Berry that an oral agreement was entered 
into shortly before the marriage whereby 
Mr. Berry promised to hand over all the 
sums which he should receive from the 
Provident Fund, whether by way of ordi- 
nary payments or of additional gratuities, 
to his wife and that he also made her his 
nominee in the event of his death. At that, 
time, of course, the transaction, if any 
which took place, would be governed directly 


y s. 3, Provident Funds Act, 1925, the. 


material words of which 


follows: 

“A .compulsory deposit in any Government or 
Railway Provident Fund shall not, in any way, be 
capable of being assigned or charged.” 

In the face of this section, Mr. Robertson 
on behalf of Mrs. Berry says that there 
was an oral agreement between the parties 
constituting an equitable assignment of the 
fund in question when Mr, Berry received 
it into his hands, In my opinion, the 
placing of such an interpretation, upon any 
agreement which may have been entered 
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into between the parties ignores the provi- 


sions of the section to which [ have re- 
ferred. Since then, at the time when the 
alleged agreemen® was entered into,” no 
assignment or charge upon the moneys jn 
the Provident Fund could be effectuated, 
we have to consider what the position’ was 
without it; and in particular we have to 
look at s. 53, Provincial Insolvency Act. 
Strenuous efforts have been made by Mr. 
Robertson to contend that this case does 
not fall within s. 53, Provincial Insolvency 
Act, but it has been pointed out to him 


that one or other ofthese statutes makes’ 


his position as an appellant*impossible. The 
material words of s. 53, co far as they 
relate to trausfers of property made in 
consideration of marriage, are as follows: 
“Any transfer of property, not being a transfer 
made before and in consideration of marriage, 
shall, if the transferor ie adjudged insolvent on a 
petition presented within two years after the date 
of the transfer, be voidable as against the Receiver 
and may be annulled by the Cour t.” é 


The transfer of property which took 
place occurred as soon as the moneys were 
received into Mr. Berry's hands from the 
Railway Provident Fund, and each of the 
payment from the Railway Provident 
Fund was made long after the marriage 
Each of the transfers of property by Mr. 
Berry to his wife was a transfer made not 
before and in consideration of marriage 


and tle transfers plainly fall within the. . 


ambit of s. 53? Provincial Insolvancy Acts 
and accordingly, are voidable on a petition 
presented within two years of the transfer. 
It is plain that the learned District Judge, 
and the other Judges in the Courts below 
properly appreciated the burden of proof 
and had in mind the considerations which 
have been laid down by their Lordships of 
the Privy Oouncilin Pope v. Official Assignee, 
Rıngoon (l) The position has always 
been that Mr. and Mrs. Berry were 
unable to create an equitable assign- 
ment or indeed any charge upon the 
properties in the hands ofa third party 
where that third party was a railway hold- 
ing a provident fund, and so far as the 
subsequent transfer is concerned, s. 53, Pro- 
vincial Insolvence Act is of direct applica- 
tion. It follows that the Receiver's conten- 
* tions are shown to be good by virtue of the 
application of these sections alone, and, in 
emy opinion therefore this appeal ought to 


(1) 12 R 105; 146 Ind. Oas. 743; A I R 1934 PO 
3: 601 A 362; 6 RPO 31;58 O LJ 471; (1933) M 
W N49; 66 ML JI 39L W 1; G94) AL J 
77; 36 Bom. UR 137; 38 O W N11 OQ). 5 


e -And has dismissed the 
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be dismissed with costs, seven gold 
mohurs. 

Mosely, J.—I agree. | 
oD, Appeal dismissed. 


. amaneni an 


CALCUTTA HIGH COURT 
- Civil Rule No. 819 of 1938 
* November 7, 1938 
Nasim ALI, J. 
JYOTISH CHANDRA SIKDAR 
AND OTSBRS— PETITIONERS 
VETSUS 
SURENDRA NATH DAS AND ANOTHER— 
OprostTe PARTY. 

Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 89—Challan by judgment-debtor for depositing 
money to set aside sale, setting out purpose of de- 
postt—Deposit made in time—Failure to present 
formal application, whether justifies dismissal. 

Where a judgment-debtor applying to set aside a 
sale under O. I, r. 89, deposits the money re- 
quired to be deposited under O. XXI, r. 89, within 
the time prescribed by law, his failure to present a 
formal application for setting aside the sale would 
not justify dismissal of his application. The challans 
by which he deposits the amount and which set out 
the purpose of the deposit may be regarded for the 
purpose of the case, as an application for setting 
aside the sale, 

O. Rue from an order of the District 
Judge, Jessore, dated March 26, 193e. 

Mr. Surajit Chandra Lahiry, for the 
Petitioners. 

Messrs. Hemendra.Ch. Sen and Satyendra 
Ch. Sen, for the Opposite Pasty. 


Order.—This Rule is directed against 
the order of the District Judge of Jessore, 
dated March 26, 1436, whereby the 
learned Judge has reversed the decision of 
the Second Court of the Munsif at Narail 
in a proceeding for setting aside the sale 
under O. XXI, r. oY, Civil Procedure Code, 
judgment-debtors 
petitioners’ application fcr setting aside 
the’ sale under that Rule. It is not disput- 
ed in this case that the money required 
to be deposited under r, ¢9 was deposited 
by the petitioners in Court within the 
time prescribed by Jaw. The only objec- 


- tion to an order being made in favour of 


the judgment debtors petitioners is that 
there was no formal application by them for 
setting aside the sale. Order XXI,r. 89, Oivil 
Procedure Code, evidently contemplates an 
application for setting aside a sale. ‘lhe 
Munsif was of opinion that the challans 
by which the judgment-debtors deposited 
the amount required to be deposited under 
r. $9 and whicn also set out the purpose of 
the deposit might be regarded as a sufficient 
e . 
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application. In thig view the Munsif set 
aside the sale. On appeal, the learned 
Judge bas not specifivally disagreed with 
the view of the matier, thoug: he was of 
opinion that the Rule required an applica- 
ticn either in writing or oral. In view of 
the facts of the present case, I agree with 
the Munsif that the «tallans which set. 
out the purpose of tke deposit may be 
regarded for the purpose of tha present 
case, a8 an application. for setting aside the 
sale. 

The result, therefore, is that this Rule is 
made absolute. ‘The,order of the District 


‘Judge is set aside aud that of the Munsif 


is restored. Parties will bear their own 
costs in the procecding under O. XXI, 
T. 89, Civil Procedurs Node throughout. Let 
the counter-affidavil ‘filed to-day in Court 
be kept on the record. 

D. Rule made absolute, 


te a mee 


OUDH CHIEF COURT 
Criminal Refererce No. 8 of 1989 
April 4, 1939 
ZIAeTL Asay, J. 

SHIV NARAIN AN) ANOTAER— ACOUSED 

versus 
EMPERO E,—OOMPLAINANT 

Whipping Act (IV of: 1909), ss. 3, 4—Ojfender 
under 8.280, Penal Code (Act XLV of 1860), if can 
be sentenced to whipp nil in addition to punishment 
of imprisonment or fiie, ' 

A comparison of su, |3 and 4 of the Whipping 
Act, makes it clear 1hii in regard to the offences 
mentioned in s. 3 tha jintention of the Legislature 
was that whipping should be inflicted, if at all, 
in lieu of any punislinjent to which the offender may 
be liable under the ‘?enal Oode. 

Theft under s. 380, ‘Penal Oode, is included in 
the offences mentiored: in s. 3, Therefore, an 
offender under s. 380, Penal Oode, can be sentenced 
to whipping but only jin lieu of and not in addition 
to the punishment vf,imprisonmentor fine to which 
he is liable under thie |Oode. 








Or. Ref. being; made by the Sessions 
Judge, Sitapur, Ly#his letter No. 151/V. D. B, 
dated February 11/16 of 1939, 

Mr. H. K. Ghost, Assistant Government 
Advocate, for the Crown. ° 


Order.— This is a reference by the learn- 
ed Sessions Jud,z¢.0f Sitapur recommending 
that the senterc) of whipping imposed ou 
Sheo Narain anf Lalji in addition to one 
year's rigorous irgprisonment for an offence 
finder s. 380 be, set aside. 

It appears tasi originally three persona, 
namely Sheo Narain, Lalji and Saifu were 
convicted by «Id agistrate of tho lst Class 
under s. 380, Indian Penal Oode, and sen 
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tenced to one year’s rigorous imprisonment 
and ten stripes each. “All of them appealed 
against their conviction, but the learned 
Additional Sessions Judge who heard the 
appeal upheld their conviction. Saifu filed 
an application in revision in this Court 
and he was acquitted. This reference is 
with regard to the other two whose appeal 
-has been dismissed. 


The view of the learned Judge is that in 
a case of theft unders. 380, Indian Penal 
Oode, a sentence of whipping can be 
passed in lieu of but not in addition to the 
sentence of imprisonment prescribed by 
the Indian Penal Code. The learned Assis- 
tant Government Advocate disputes ihe 
correctness of this view, but I am of 
opinion that the learned Judge is right in 
the view he hastaken. Section 2 of the 
` Whipping Act of 1909, only lays down asa 
general proposition that offenders are 
also liable to the punishment of whipping 
in addition to the punishments described 
in s. 53, Indian Penal Code, which do not 
include whipping ; but a comparison of 
ss. 3and 4 of the Act leaves no room for 
doubt that in regard tothe offences men- 
tioned in s. 3 the intention of the Legis« 
lature was that whipping should be inflicted, 
if at all, in lieu of any punishment to 
-which the offender may be liable under the 
Indian Penal Ocde, and it is only in cases 
‘Of offences under ss. 375,377 and 390, 391 
of the Indian Penal Code, and of abetment 
of or attempt at an offence under s. 375 
“that a -person can be punished with whip- 
ping in addition to any punishment that 
“ean be awarded under the Indian Penal 
Code. Theft under s. 380, Indian Penal 
Code, is included in the offences mentioned 
in s. 3. Therefore an offender under 
s. 380, Indian Penal Code, can be sentenced 
to whipping but only in lieu of the punish- 
ment of imprisonment or fine to which he 
is liable under the Oode. 


I, therefore, accept the reference and set 
aside the sentence of whipping passed on 
‘Sheo Narain and Lalji. Let the record be 
returned, 


B. Reference accepted. 


BaNG tat 9. aiskas Bran (ALÈ) 
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ALLAHABAD HIGH COURT 
Execution Second Appeal No. 1587 of 1937 
November 2, 1938 
JOLLISTER, J. 4 
RANG LAL—ÐEOREB HOLDER— APPELLANT 
versus 


“GAJRAJ SINGH—OBJEOTOR AND Atomii 


_ _JUDGMENT-DEBTOR—RusPoNDENTS. 

Civil Procedure Code (Act V of 1908), s. ll— 
Competency has no reference to territorial jurisdic- 
tion—Suit by K to recover property of her deceas-: 
ed husband H, against A—Her failure to establish. 
title—Sutt by appellant against K decreed against, 
assets of H in hands of K—Appellant attaching 
property subject-matter of previous suit by K, in’ 
exzcution—Principle of res judic: i 
property could not aa Lm PBA A KH 

lompetency within the meaning ofs, 11, Oivi s 
radure Code, has no referenca to n ae 

One K widow of one H instituted i i 
one A for possession of certajn property bel mee 
to her husband. Her suit was dismissed on the 
ground that she had failed to prove her title against A 
The appellant instituted a suit against A and K. 
A was subsequently exempted, and the appellant 
obtained a decree against the assets of H in the 
hands of his widow K. He attached in execution 


the same property involved in i i 
Kas beloning y ay the previous suit by 
eld, that the principle of res judicata i 
to the facts of this case and that the dra A 
be held to represent his judgment-debtor K in 
respect tothe property which his judgment-debtor 
had claimed by a euit as belonging to herself, but 
had failed to establish such claim as against A 
Be cue not eheretore attach property in execution 

of his decree, as belonging to K. 
Bahal (2), relied on. s ESR EOT 


4 ae ae ee decision of the Addi- 
tonal Civil Judge, Farrukhabad, 
Api 9, 1937. ~~ S enone. 
essts. N. P. Asthana and Bab: 
Avasthi, for the Appellant. fara 
Mr. Baleshwari Prasad, for the Respcn- 
dents. à 


Judgment.—This is an execution second 
appeal by a decree-holder. The appellant 
instituted a suit against Ajodhia Singh and 
Musammat Neksi Kuar, the widow of 
Hakim Singh. Ajodhia Singh was sub- 
sequently exempted, and the appellant 
obtained a decree against the assets of 
Hakim Singh, in the hands of his widow ` 
Musammat Neksi Kuar. He attached 
certain property, but the attachment and 
sale were objected to by Gajraj Singh, 
who claimed that the property was his 
having previously belonged to his father 
Ajodhia Singh. In order to understand 
the „position, it is necassary to give a Short 
pedigree. Ajodhia Singh and Kanjal Singn 
were brothers. Ajodhia Singh had a son, 
Gajraj Singh, who is the objector-respon- 
dent. Kanjal Singh had a son Khuh Singh, 


. the appellant's debtor. 
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and Khub Singh had two sons, Bachchu 
Singh and Hakim Singh. Hakim Singh was 
The Oourts below 
Have allowed the objectiomof Gajraj Singh 
on the ground that a jadgment in a suit 
between Musamnat Neksi Kuar and 
Ajodhia Singh operated as res judicata. 
This judgment was apparently the only 
evidence ,in these proceedings before the 
executing Court. It appears that Musammat 
Neksi Kuar instituted a suit against 
Ajodhia Singh and others (Suit No. 15 of 


+ 1931) for possession of this and another 


“property. Her suit was dismissed by the 
_ Subordinate Judge on July 2, 1932, on the 


ground that she had failed to prove her 
title, and this decree was confirmed by the 
Chief Court of Oudh on January 9, 1937: 
Neksi Kuar v. Twala Kuar (1). Apparently 
the property had originally belonged to 
Hakim Singh and his brother Bachchu 
Singh jointly. These two brothers perished 
on the same day ina fire, and it was not 
proved that Hakim Singh expired after 
Bachchu Singh. The first plea taken before 
me ia that s. 11, Civil Procedure Code, is 
not applicable for the reason that the Court 
which tried the earlier suit was not com- 
petent to entertain the presen! proceedings, 
the earlier suit having been tried at 
Sitapur in the Province of Oudh, Ido not 
think that there is any force whatsoever in 
this plea inasmuch as competency within 
the meaning of s. ll has nogeference to 
territorial jurisdiction. The point was not 
pressed with much vigour. 

The main plea which has been taken 
before me is that the decree-holder appel- 
lant is not claiming under Musammat Neksi 
Kuar or Hakim Singh, and therefore s. ll, 
Oivil Procedure Code, is inapplicable. It is 
also argued that, since the previous suit was 
“decided on the ground that Masammat Neksi 
Kuar had failed tohave her title aud not 
on the ground that title was in the objector- 
_Tespondent, the latter cannot succeed on the 
basis of that judgment, inasmuch as it is 
for him to prove his title, andthe judg- 
ment on which reliance is placed dces not 
establish such title. If this contention is 
correct, it will mean that the decree of the 
Ohief Court of Oudh is nugatory as against 
a creditor of Musammat Neksi Kuar or 
Hakim Singh; in other words, although 
Musammat Neksi Kuar failed to establish 
her title as against the objector in lhe 
earlier suit, any judgment-creditor of 
Musammat Neksi Kuar or her late husband 


(1) A J R 1934 Oudh 101; 148 Ind. Oas, 781; 9 Luck, 
461; 11 0 W N 267; 6 R O 431, ; 
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can come along andesell this property as 
belonging to Musammut Neksi Kuar—or as 
having belonged to her Lusband—and thus 
nullify the decree o: .the Ohief* Oourt. 
Learned Counsel for the objector-respn- 
dent has referred ms 10 Ram Sewak V. 
Bahal (2). In that case a man named 
Sita Ram attached certain property in 
execution of his i¢eree against one 
Raghubir. Ram Sewaxs sued Sita Ram and 
Raghubir for a declarajtion that he was the 
owner of the properly, and that Raghubir 
bad no interest in it, nee that it was not 
saleable in execution a Sita Ram's decree. 
Tt was held that Ram Sewak was the full 
owner, and his suit was accordingly decreed. 
Two. years later anot bir judgment-creditor 
of Raghubir, a man named Bahal, executed 
his decree and had! this property ‘again 
attached and put up fih: sale. The property 
was purchased by a} certain person, but 
before confirmation of tbe sale, Ram Sewak 
instituted a suit agitinst Bahal, claiming 
the property to be a It was held by.this 
Court that the matter was res judicata. 
Sulaiman, C. J., whọ delivered the judg- 
ment, observed : | | 

“Ib seems to us tha; bae suit brought by Ram 
Sewak against Sita Ram! and Raghubir was for a 
declaration of title in rbispect of this very property. 
Raghubir was nota mere pro forma defendant, but 
a principal party thereto, and the relief claimed 
was both against him and Sita Ram. The question 
was one of title as {foj whether the property be- 
longed to Raghubir w) to Ram Sewak, and the 
finding of the Uourt is; binding on Raghubir and 
all his subsequent representatives. It is not open 
to any representative pi Kaghubir to go behind 
that decree, unless f:apd or collusion is proved. 
The position of Bahel.j-was that of an attaching 
creditor, but he attacłed the property subsequent 
to the decres passed ilr. the earlier suit. He must 
be deemed to be the representative of Raghubir so 
far as Ram Sewak isconcerned. He is bound by 
the. decree in the same way as Raghubir. It will 
be intolerable for Rach Sewak if all simple money 
creditors of Raghub'r! were to call upon him to 
prove his title over ajd over again. We think that 
the principle ofres juafzata certainly applies to this 
case, and the previcus finding binds Bahal. 

The facts of this case are of course not 
identical with th} facts of the case with 
which I am now dealing; but the principle 
is, I think, the sme and I am clearly ofe 
opinion that the view taken by the Courts 
below in the present case is correct. I 
think that the ‘principle of res judicata 
applies to the facts of this case and that 
the Judgment-crbditor must be held to 
represent his jud;zinent-debtor in respect to 
this property which his judgment-debtor 
had claimed >y a suit as belonging to 
herself, but Lat failed to establish such 

(2) (1935) A LJ 1091; 156 Ind, Oas. 387; AIR 1935 
All, 888;7 R A IC7¢. 
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claim as against the objector respondent. 
I am of opinion that this appeal must fail, 
and it is accordingly dismissed with costs. 
Permission to appeal under the Letters 
Patent is granted. 

8. Appeal dismissed. 


—_ 


LAHORE HIGH COURT 
Civil Revision No. 614 of 1937 
November 30, 1937 
Tek CHAND, J. 
JAWAHIR SINGH-— PrLAINTIFE — 

PETITIONER 
versus 
GHULAM HASSAN AND ANOTAES— 
DEFENDANTs —RESPON DENTS 

Limitation Act (IX of 1908), s. 29—Payment by 
debtor of sum towards debt amount— Endorsement of 
payment made on the bond—Payment not made 
towards interest as such, nor apportioned by creditor 
towards interest—Payment held towards principal 
—Such payment held gave fresh start of limita- 
tion, 

A debtor owing money ona bond had paid Rs. 3 
and had made an endorsement to that effect in his 
own hand on the back of the bond and had got it 
attested bya witness. The payment was not made 
towards interest as such. Nor was it appropriated 
by the creditor towards interest: 

Held, that the payment gave the creditor a fresh 
period of three years from the date ofthe payment 
within which to sue forthedebt. The payment wae 
obviously made towards the principal, and under the 
latter part of s. 20, it was not necessary that the writ- 
ihg should specify thatthe amount was paid in part- 
payment of the principal assuch. Hart Ram-Dowlat 
Ram v. Ram Singh-Gopal Singh (3), Jagtu Mal-Sada 
-Sukh Rai v. Charanji Lal-Fakir Chand w and 
Lakshmi Noidu v. Gunnamma (5), followed, Udeypal 
Singh v. Lakshmi Chand (1) and Muin-ud-din v. 
Mahomed Ahmad (2), distinguished, 

O. R. from the Senior Sub-Judge, Rawal- 
pindi, dated April 29, 1937. 


Mr. Nihal Singh, for the Petitioner. 
4 Mr. Gulzari Lal Sehgal, for the Respon- 
ents. 


Order.—The plaintiff brought a suit for 
recovery of Rs. 270 on the basis of a bond 
dated August 4, 1930, which had been 
executed by defendant No.1 in favour of 

. defendant No. 2 and which the latter has 
subsequently assigned to the plaintiff. 
The suit was instituted on August 1, 1936, 
and in order to bring it within limitation, 
it was stated in the plaint that on August3, 
1933, the defendant had paid Rs. 3 and 
had made an endorsement to that effect in 
his own hand on the back of the bond and 
had got it attested by a witness, Defen- 
dant No. 1 admitted the execution of the 
bond, but urged that it was without con: 
sideration. He denied that the endorsement 
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wasin his hand and further pleaded that 


the suit was barred by limitation. He 
also averred that the plaintiff was a money- 
lender and as ‘te had not complied with 
the provisions of the Regulation of Accounts 
Act, he was not entitled to interest and 
costs. The trial Judge found for the 
plaintiff on all these points and decreed 
the suit against defendant Ne. 1. On 
appeal before the Senior Subordinate Judge, 
the only point argued on behalf of defen- 
dant No. 1 was that of limitation. Thè 
learned Judge agreed with the trial Court’ 
that the writing on the back of the- pro? 
missory note evidencing the payment of. 
Rs. 3 on August 3, 1933, was in the hand- 
writing of defendant No. 1, but he held 
that this was not sufficient to save limitation 
under s. 20, Limitation Act. On this 
finding he accepted the appeal cf defendant 
No. 1 and dismissed the plaintiff's suit. 

In support of his conclusion the learned 
Judge relied upon a Full Bench ruling of 
the Allahabad High Court reported in 
Udeypal Singh v. Lakshmi Chand (1) and 
a decision of the Punjab Chief Court in 
Muin-ud-din v. Mahomed Ahmad (2). It is 
clear that neither of these rulings has any 
application to this case. In the Allahabad 
case, it was held by majority, that where 
money is paid by a debtor without specify- 
ing whether the payment is towards interest 
or towards principal, leaving it to the 
option of tle creditor to appropriate it as 
he likes, and the creditor appropriates it 
wholly towards interest, there is neitkera 
Payment of interest as such, nor a part 
payment of principal within the meaning 
ofs. 20, Limitation Act, and therefore time 
is not extended. In that case the creditor | 
had, soon after the payment, actually 
appropriated in his books the amount ag 
having been paid towards interest. He 
could not, therefore, be allowed to urge 
subsequently that the payment had been 
made in part payment of the principal so 
as to save limitation. Inthe case before us, 
no appropriation towards interest had been 
made by the plaintiff. The ruling is, there- 
fore, inapplicable. The facts of the Lahore 
case Muin-ud-din v. Mahomed Ahmad (2), 
and the point decided in it, were also 
different. There, the debtors owed the 
plaintiff a certain sum of money on a mort- 
gage and they also had other dealings with 
him. Jn his books the plaintiff had a 


(1) A I R1935 All. 946; 159 Ind. Cas. 387; 1935 A L 
J 1029; 53 A 261; 1935 AL R 1107; 8R A 428 


(F B.) ; . 
ne A IR 1915 Lah. 275; 31 Ind. Cas, 782;63P LR 
1916, - 
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general account of the defendants, in which 
items due on the mortgage and also those 
gelating to the other transactions were 
entefed. It appears that the defendants 
had made certain payments in reduction 
of the general balance of account against 
them, but without intimating that any of 
such payments was to be appropriated in 
satisfaction of the interest due on the 
mortgage debi. It was held that such 
payments could not be treated as having 

“been made in payment of interest as such 
soas to save the bar of limitation for re- 
covery of the mortgage debt. This decision 

. (if I may say so with respect) was correctly 
decided according to the law then in force. 
The payment not having been made 
towards interest as such, it did not fall 
within the first part of s. 20. The second 
part of the section as it stood before its 
amendment in 1927, was also inapplicable, 
as the fact of the payment did not appear 
in the handwriting of the person making 
the same, and therefore it could not bs 
treated as part-paymert of the principal, 
such as could have saved limitation. This 
case also is, therefore, of no assistance for 
the decision of the question before us. 

In the present case, the ucknowledgment 
of the payment of Rs.3 has been proved 
to be in tke handwriting of the de- 
fendant. lt was uot made towards 
interest as such, nor was it appropriat- 
ed by the plaintiff .owams interest. 

: The payment was obviously made towards 
the principal, and under the latter part of 
s. 20, it is not necessary that the writing 
should specify that the amount was paid in 
part-payment of the principal as such : see 
Hari Ram Dowlat Rum v, Ram Singh Gopal 
Singh (3) cf. Jagtu Mal-Sada Sukh Rai v. 

, Charanji Lal-Fakir Chand (4) and Lakshmi 
Naidu v, Gunnamma (5), at p. 526*, There: 
fore, the plaintiff had a fresh period of 
three years from August 3, 1933, within 
which to sue. I hold accordingly that the 
suit was instituted within limitation. All 
other points had been decided against the 
defendant in the trial Court; they were 
not raised before the Appellate Oourt, nor 
were they referred before me by Counsel 
for the respondent. I accept the petition 
for revision, set aside the judgment of the 

(3) AIR 1937 Sind 95; 168 Ind, Oas. 820; 31 S L 
R88; 9 RS 245. 

(4) 14 L 580; 141 Ind. Gas, 611; AI R 1933 Lah, 
341; 34P LR 514; Ind. Rul. (1933) Lah, 158. 

(5) 58 M 418; 154 Ind, Oas. 1053; A IR 1935 Mad, 
eee M LJ 470; 41 L W 94; (1935) MW N17; 7 RK 
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Senior Subordinate Fudge and restore that 
of the Court of firs. instance with costs 


throughout. u 
D. Petition aécepied. 


MADRAS 43H COURT 
Second Civil Apyeal No. 1081 of 1933 
February 1, 1938 
King, J. 

AYINAN OHETTIAR AND 0THRBS—: 
API BULANTS 
ViTSUS 
K. R. RAMASWA MI AYYAR AND OTHERS 
—RE 3PCNDENTS 

Execution—Decree-ho!d:* stating in execution 
petition that daughter-in-‘ww of deceased judgment- 
debtor was his heir—iVctices on her issued—She not 
appearing—She added au legal representative, while 
in fact she was not—?raperty sold—Sale held was 
not without jurisdictio». 

That in all cases in which a person without any 
interest to defend the estate is impleaded as legal 
representative, there is. want of jurisdiction cannot 
be put forward as a u.o of law. It is the Uourt’s 
duty to receive an apọl.cation for execution against 
the legal representative of the deceased judgment- 
debtor and to issue notice tothe person put forward 
as legal representative ty the decree-holder and to 
decide, if necessary, ‘viether that person is the 
legal representative or oot, If it decides that that 
person is the true lezal representative when in fact 
he is not, that is merely a wrong decision, and a 
Qourt has juriedicticn ‘io decide wrong as well as 
right. The Court han power to declare a person to 
be a legal representeti72 after him as well as when 
he remains ex parte. {p. 84, col. 2.] 

Where upon the exe:ition petition of the decrees 
holder the Court iss1ei notice after notice to the 
daughter-in-law of the deceased judgment-debtor, ag 
his heir, but on her fsilure to appear, she was 
finally added by the. Court asthe legal represents- 
tive of the judgmen;-(lebtor, which in fact she was 
not, and the property was sold xin Jexecution, gsho 
throughout remaining 2x parte: 

Held, that the sa'e was not without jurisdiction, 
Malkarjun v. Narhiri (1), applied, Khatraj Mal v. 
Diam (3, and Ragh«wnath Das v. Sundar Das (4), dia- 
tinguished, 

8. O. A. againit the decree of the Sub- 
Judge, Trichinopc'y, in A. S, No. 13 of 
1933. | 

Judgment.—Toes subject-matter of this 
appeal is prope-vy_ which adm ttedly once 
belonged to ore Ramachandra Aiyar. Ie 
0, 8. No 5 of 1905 a money decree 
wag obtained agau.nst Ramachandra Aiyar. 
In 1910 Ram:s3staodra Aiyar died. By 
1915 the rights! of the decree-holder had 
passed to the present defendant No. L 
The suit proprriv was sold in execution 
of the decree ai Jefendant No. 1's instance 
on July 11, 191", and was purchased by 
one Venkatarar.a Aiyar who obtained 
delivery through Gourt on February 3, 
1918. In Jun: i918, Venkatarama Aiyar 


e 


„exist with that name. 


‘of Ramachandra Aiyar. 
‘ex parte throughout. 
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Sold-the property to °defendant No. 2 from 
whom some years later defendants Nos. 3, 4 
and 5 obtained mortgage rights. The present 
suit .was brought by the plaintiff on Februs 
ary 1, 1930, claiming to be the adopted 
son of Ramachandra Aiyar, for the recovery 
of the property on the ground that the 
sale in 1917 having been held in proceed- 
ings to which he was not a party did not 
bind him, and was null and void in that 
the estate of his father Ramachandra Aiyar 
was not properly represented in those 
proceedings. The facts in regard to the 
representation of Ramachandra Aiyar’s estate 
in the execution petition are as follows: 
Defendant No. 1 first attempted to implead 


'a person named as Subramania Aiyar and 


stated to be Ramachandra Aiyar's adopted 
son. Notice was not apparently served on 
any such person who admittedly did not 
Then he filed an 
affidavit in February 1916 in which he 
stated that the adopted son is ‘said to 
‘have died about May 1915° and that Rama- 


‘chandra Aiyar's only heir was his daughter- 
- inlaw, Lakshmi 


Ammal. Notice after 
notice was issued to Lakshmi Ammal and 
finally she was added by the Court as L. R. 
She remained 
Ske wasin fact the 
widow not of any adopted son but of a 
pre-deceased natural son of Ramachandra 


‘Atiyar so that the statement that she was 
Ramachandra Aiyar’s heir is not correct. 


On these facts it was contended 
by the plaintiff that defendant No.1 had 
deliberately and fraudulently kept the 


“knowledge. of.the execution petition from 
chim, but no attempt was made to prove 


this, and both Courts find that there is 
nothing at all to show that defendant 
No. 1's actions were nct bona fide. The 
second appeal has accordingly been argued 
on the common ground that defendant 
No. 1 honestly attempted to implead the 
correct L. R. Plaintiff's name is Ramaswemi 
Aiyar. His adopticn was challenged in the 
suit, but both Courts found in favour of it and 
ethat fact, too, is now common ground. There 
can be little doubt that plaintiff has no 
practical grievance at all in this suit, 
and relies entirely on legal technicalities. 
His plaint gives no hint whatever of the 
reason for his 12 years of suppcsed ignorance 
except the bare statement, “I have been 
in Karur for a long time.” He does not 
assert that if he had had notice of the execu- 
ticn petition; he could have done anything to 
-avert the sale or influence the price which 
it fetched. He has not ventured to give 


. 
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any evidence. The learned District Munsif 
indeed shrewdly suspects that plaintiff was 
well aware of the execution petition and 
deliberately cho$e to take no action to 
save his property, and thoagh there is no 
proof of this knowledge,.I feel sure that 
the District Munsif is right. 

These equitable considerations cannot how- 
ever prevent an examination of*the legal 
position. The learned District Munsif held 
that this case is governed by the principleg 
laid down by the Privy Councilin Malkarjun , 
v. Narhari (1), and that it cannot be said 
that the sale was without jurisdiction. 
In appeal the learned Subordinate Judge. 
held without considering Malkarjun v. 
Narhari (1), that the true criterion was 
whether the person impleaded as L. R. 
had any present interest to defend the 
estate. In so holding he relied upon 
certain passages in Chaturbujdoss Kushal- 
doss & Sons Vv, Rajamanicka Mudali (2). 
Holding further that Lakshmi Ammal 
had no such interest ‘this finding cannot 
seriously be challenged), he reversed the 
decree of the learned District Munsif and 
decreed the suit. | 

It is conceded by the learned Advocate 
for the plaintiff that unless the sale in 
1917 can be shown to be without juris- 
diction, his client has no case. That in 
all cases in which a person without any 
interest to defend the estate is impleaded 
as L. R., Shere is want of jurisdiction 
cannot be put forward as a rule of law 
because in Malkarjun v. Narhari (1), the 
perscn actually impleaded was impleaded 
in spite of his own renunciation of all 
interest in the estate and yetthe sale was , 
held good until set aside. The true method 
of approach to this case, therefure, seems 
to me to be to analyze the reasoning of 
Maikarjun v. Narhari (1), and see whether 
it applies or not. That reasoning is this. 
It is the Oourt’s duty to receive an appli- 
cation for execution against the L. R. 
of the deceased’ judgment-debtor and to 
issue notice to the person put forward as 
L R. by the decree-holder and to decide, 
if necessary, whether that person is the 
L. & or not. Hf it decides that that 
person is the tiue L. R. when in fact he 
is not, that is merely a wrong decision, 
and a Court has jurisdiction to decide 
wrong as weil as right. Now the only point 
which differentiates Malkarjun v. Narhari 

Q) 25 B 337; 271 A 216;7 Sar. 739; 2 Bom. L R 
927; 5 © W N10; 10M Ld z68 (PC), . 

(2) 60 M LJ 97;-129 Ind. Cas. 469; A IR 1930 


Mad 930; 32 L W 862; (1930) M W N W94: Ind. 
Rul. (1931) Mad, 277; 54 M 212, . 


1939 


(T), from fhe present case is this. In 
Malkarjun v. Narhari (1), the proposed 
LR. appeared in response to the notice 
served upon bim and objected to his 
being impleadéd and the Court overruled 
bis objection. In the present case Lakshmi 
Ammal did not appear, and the Court 
accepted ber as the D. R. in her absence. 
This diffetence, it is argued by the learned 
Advoeate for the respondent is fundamental 
put I cannot see on what principle a Court 
. which has jurisdiction to declare a man to be 


a L. R. after hearing him, has no juris-— 


diction to make tthe same order if he 
-Temains ex parte. 

It is contended for the respondent 
that in two later rulings the Privy Oouncil 
has so interpreted Malkarjun v. Narhari (1°, 
as to make it inapplicable to ‘the facts 
of the present case. The first of these is 
Khairajmal v. Diam (3). There is no doubt 
(see p. 314*) reference is made to the 
Judges accepting without question state- 
ments that Amirbaksh was L. R. of 
Naurez and that Alahanawaz was his 
guardian, but this was in a suit and 
not by an order in an execution petition 
and in facts Alahanawaz was not Amir- 
baksh’s guardian. It was therefore a case 
in which whatever Amirbaksh’s connection 
with Naurez’s estate may “have been 
Naurez's estate could not possibly be repree 
sented by a minor for whom no guardian 
ad litem had been appointed fnd therefore 
the estate was in law represented not by a 
wrong L R. but by noone. The other case is 
Raghunath Das v. Sundar Das (4). There, the 
distinguishing factors were (i) that no proper 
. notice was served upon the L. R. and 
(it) that the respondents were responsible 
for this irregularity, factors neither of 
which exists in the present case. It seems 
to me therefore that neither Khatrajmal v. 
Diam (3) nor Raghunath Das v. Sundar Das 
(4), is of any assistance to the respondent in 
the present appeal. They do not touch 
the fundamental requisites of jurisdiction, 
that the Court should issue notice to the 
proposed L R. and that the Court should 
direct execution to proceed against him: 
Order XXI, rr. 22 and 23. Incidentally 
also they are both instances where the 
opposite party cannot pleid bona fide con- 
duct. I am therefore of opinion that the 


(3) 320 296; 32 I A 23; 8 Sar. 734; 9 C WN 201; 
1 O LJ 584 (P O). 

. (4) 42 O 72; 24 Ind Oas. 304; A IR 1914 P O 129: 
41 I A 251; 18 OW N 1058: 1 LW 567; 27M LJ 
150; 16 M L T 353; (1914) M W N747; 16 Bom. L 
R 8U; 10 CL J 555: 13 ALJ 154 (P O). 
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learned District Munai? jas right when he 
held that Malicarjun v, Narhari (1), applies 
tothe facts of this case. I set aside the 
decree of the learned [Jubordinate Jydge 
and allow this appeal dismissing plaintif’s 
suit with costs of the consesting defendants 
throughout. Leave refysed. 
Ne D. Appeal allowed. 
f 
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LAHORE HIGH COURT 
Second Civil App sal No. 324 of 1937 
Decembar 7, 1937 
Avpison AND Din! MOHAMMAD, JJ.” 
MOHAMMAD MA f K—DEFENDANT — 
APPSHLANT 

nehsus 
ALI MOHAMMAD AND OTHERS, 

PLAINTIFFS AND O1IBRS— DEFANDANTI— 

$ Rese oi ENTS 

Custom (Punjab)—-Renritentative suit by person on 
behalf of reversioners iol set aside alienation b 
father—Suit allowed th be dismissed —Plainti; 
purchasing property ardjmaking profit—Others, af 
can share in it—S. 90, 'Irusts Act (II of 1882), if 
applies. i ws 

A person brought a di ‘slaratory suit in a repre- 
sentative capacity on depalf of thereversioners, to 
set aside an alienation ja their father. The suit 
was allowed to be dimmissed. After the dismissal, 
the plaintiff acquired thle property for himself for 
valuable consideration : ; 

Held, that the dism‘sshl of the suit was not tanta- 
mount to a decree enaring for the benefit of the 
other reversioners. ‘hd fact that he sold half ‘of 
the land in suit and oll: of, the sale proceeds, be- 
sides paying off the original veudees, he. saved 
Rs. 1,000 for himself dhes not alter the position in 
any manner. Nor s. 9). Trusts Act, had any ap- 
plication in this case, /Bahani v. Dulba (1), distin- 
guished, 1 Alan 

S.C A.from the decree of the District 
Judge, Gujrawale, dated January 7, 1937. 

Mr. Shamair Ch ahd, for the Appellant. 

Messrs. Naroan Singh and D. N. 
Aggarwal, for the. Respondents. 

Din Mohaminad, J.—This appeal has 
arisen out of a suit, instituted by Ali Moham- 
mad, Ghulam Qigir and Rehmat, sons of 
Taleh Mand,agai rst their brother Mohammad 
Malik and five ‘others, for possession of 
certain land alleged to have been sold bye 
their father in| 1914 and acquired by 
Mohammad Malik in 1934. It was alleged 
in the plaint that in 1933 Mohammad Malik 
brought the usas. declaratory suit contest. 
ing the alienatidn by their father and that 
that suit had been:.nstituted with the consent 
of the plaintifis; and on an express under- 
standing with fhem that they would be 
entitled to the ‘enefit of the litigation, 
It was further jverred that in any case 


Mohammad Malik bad. brought his suit, 





86 


in a‘representative capacity and that to 
any advantage that accrued to him, all 
the plaintiffs were equally entitled. This 
Suit was resisted by Mohammad Malik on 
various grounds. He contended, inter alia, 
that the suit did not result in a decree 
but was dismissed, that on the day the 
order of dismissal was made the land in 
suit was purchased by him from the pre- 
vious vendees for Rs. 3,000 and that in 
these circumstances the plaintiffs had no 
right to bring the suit. He further traversed 
the allegation made in the plaint that he 
had entered into any sort of agreement 
with the plaintiffs prior to the institution of 
the suit. 
On the pleadings of the parties, necessary 
issues were framed and although the Sub- 
ordinate Judge came to tte conclusion that 
the plaintiffs had failed to establish the oral 
agreement alleged by them, he decreed the 
claim holding that all the plaintiffs 
were entitled to succeed to the land 
in suit inasmuch as Mohammad Malik 
had instituted the suit in a represen- 
tative capacity and that at any rate 
s. 90, Trusts Act, favoured the plaintiffs. 
Dissatisfied witb, this decision, Mohammad 
Malik presented an appeal to the Disirict 
Judge, who endorsed the opinion of the Sub- 
ordinate Judge as regards the inability of the 
plaintiffs to prove the alleged agreement and 
further held that inasmuch as no decree 
had been obtained in the previous suit 
instituted by Mohammad Malik, s. ~, 
Punjab Limitaticn (Custom) Act (I of 1920) 
did not apply. Agreeing, however, with the 
Subordinate Judge that the case was covered 
by s. 90, :Trusis Act, he dismissed the 
appeal with costs. It isfrom this decision 
that the present appeal has been preferred. 
After hearing Counsel on both sides, 
we have cme to the conclusion that 
this appeal must succeed. It is evident 
that. Mohammad Malik’s suit was dis- 
missed and the case therefore does not 
come within the purview of s. 8of ActI 
of- 1920. No decree having been obtained 
im the case, nothing could enure for the 
benefit of the other reversioners. We 
are not impressed by the arguments 
advanced on behalf of the respondents 
that the dismissal of the suit was tantamount 
to a decree in so far as the dismissal had 
been made in terms of the compromises 
arrived at between Mohammad Malik and 
the then vendees and those terms provided 
for a sale in favour of Mohammad Malik 
by virtue of the relationship that he bore 
to Talehmand. It is admitted that the 
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original sale had taken place for Rs. 2,600 
and it is nct disputed that Mohammad 
Malik paid Rs. 400 over and above thig 
sum for purchasing the land. This means 
that his plea that the sale had been effeated 
without consideration and without necessity 
had failed and a failure of this plea would 
even otherwise have entailed a dismissal 
of the suit, in which case a’ suit like the 
present would have been out of the 
question. If therefore Mohammad Malik, 


after realizing the weakness of his position . . 


allowed the suit to be dismissed and after 
the dismissal of the suit acquired the 
property for bimself, it would not, in ary 
circumstances, amount to a declaratory 
decree which would enure for the benefit 
of. the other reversioners. No doubt -he 
sold half of the land in suit and out of 
the sale proceeds, besides paying off the 
original vendees, he saved Rs. 1,000 for 
himself, but that does not alter the position 
in any manner, 
We are also not convinced that s, 90, 
Trusts Act, has any application in this case. ' 
Mchammad Malik was neither a tenant 
for life nor a co-owner, nor a mortgagee, 
nor a qualified owner of the property and 
he does not, therefore, come within ‘the 
letter of the law. Counsel for the respondents 
contends that‘ Mohammad Malik can be 
treated as a quasi-trustee and relies on 
Bahani v. Dulha (1), in this respect, but 
that case is Ylistinguishable on facts and 
does not help the respondents in any 
manner. We accordingly accept the appeal 
and dismiss the suit of the plaintiffs with 
costs throughout. 
D Suit dismissed. 
(1) ALR 1932 Bom, 240; 137 Ind. Cas, 335; 34 
Bom, LR 357; Ind. Rul. (1932) Bom, 259, 





MADRAS HIGH COURT 
Criminal Miscellaneous Petition No. 780 of . 
38 


November 25, 1938 
LAKBHMANA Rao, J. 
T. 8. BHANMUGHASUNDARAM PILLAI 
— ACOUSED—PE&TITIONER 
versus 
A. MANIOKA MUDALIAR—Comprarinant— 
RESPONDENT 
Criminal Procedure Code (Act V of 1898), s. 195 (1) 
(b)—Penal Code (Aci XLV of 1860), ss. 193, 500— 
Offence falling under s. 193—Provisions of 8.195 (D) 
(b) Criminal Procedure Code held could not be evaded, 


Parties cannot be allowed to evade the provisions ` 


of s. 195 (1) (b) of the Code of Oriminal Procedure 


by filing a complaint under another provision*of the ` 


Penal Code. ë 


e 
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A charged B with theft of certain documents and 
records from a certain Academy and inthe affidavit 
filed in support of the application for a search 
warrant,and the sworn statement A alleged that soma 
of the articles had been secreted in the house of C. 
A seaych warrant’ was issuedand O's house was 
searched. Nothing was found and B was ultimately 
discharged. © filed complaint of defamation which 
was founded on the allegations in the affidavit and 
sworn statement : 


Held, that+the offence committed would fall under 
s. 193 of the Penal Code which could not be taken 
cognizance of without a complaint by the Court. 

re Appadurai Nainar (1), relied on. 


. Or. Misc. P. praying that in the cir- 
cumstances stated therein the High Court 
will be pleased to quash the proceedings 
‘of the Court of the Sub-Divisional First 
Olass Magistrate of ‘Tiruvallur, dated 
August 2, 1938, taking on file the complaint 
of the respondent herein in ©. C. No. 44 
of 1938, 
Measrs. V. N. Sama Rao and C. V. Nila- 
kantan, for the Petitioners. 
Messre. V. T. Rangaswamy Iyengar and 
K. Ramaswamy Iyer, for the Complainant. 
The Public Prosecutor, for the Crown. 
Order.—This is an application to quash 
the proceedings in O. CO. No. 44 of 1938 
on the file of the Sub-Divisional Magistrate 
of Tiruvallur instituted by the respondent 
against the petitioner under s. 500 of the 
Indian Penal Code and the facts are not 
in dispute. The petitioner charged the 
son-in-law of the respondent with theft of 
certain documents and records from the 
Bhavanandam Academy andinfhe affidavit 
filed in support of the application for a 
search warrant and the sworn atatement 
the petitioner alleged that some of the 
articles had been secreted in the house 
of the respondent. A search warrant was 
issued and the house of the respondent 
was searched. Nothing was found in the 
» House and the son-in-law was ultimately 
discharged. The complsint of defamation 
is founded on the allegations in the affidavit 
and sworn statement that come of the 
articles were secreied in the house of the 
respondent and those allegations are stated 
to be false. The cffence committed would 
therefore fall under s. 193 of the Indian 
Penal Code which cannot be taken cogniz- 
ance of without a complaint by the Oourt, 
and as laid down in In re Appadurai 
Nainar (1), parties cannot he allowed to 
evade the provisions of s. 195 (1) ib) of the 
Code of Criminal Procedure by filing a 
complaint under another provision of the 
Indian Penal Code. The petition is, there- 
(1) 59 M 165; 159 Tnd. Cas. 953.(2); (1935) M W N 


946 (2);69M L J 812: 8 R M 565; 37 Or. L J 159; 
A T R 4936 Mad. 89; (1936) Or. Cas. 85, * 
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fore, allowed and the" piroceedings in C. O. 
No. 44 of 1938 on the file of the Sub- 
Divisional Magistrate cf Tiruvallyr are 
quashed. 


D.-N. Petition allowed. 


LAHORE HIS COURT 
First Civil Appeal No. 16 of 1937 
April 26, 1937 
Din Monimaap, J. 
Musammat ALAM KHATUN— 
DEFENDANT -- APPELLANT 
vei SUS 


HAYAT KHAN—Praintirr—ResPonpENnt 

Civil Procedure Code (Act V of 1908), s.11, O. IT, 
r. 2~Muhammadan husband gifting property to wife 
in lieu of dower — After ceath of husband, widow 
remarrying—Brother of ceceased suing for pre- 
emption alleging transaciion to be sale—Suit dis- 
missed—Subsequent suit for declaration of title on 
ground of remarriage ad for avoidance of gift— 
Suit held not barred — :teli, however, that plaintiff 
could not challenge validi y of gift having consented to 
it by bringing pre-emptio i suit 

After the death of her husband, a Muhammadan 
widow to whom her devensed husband had gifted 
certain property in lieu of dower, remarried, The 
brother ofthe deceased hussand brought a pre-emp- 
tion suit alleging that the transaction was sale and 
not a gift. Thesuit wis lismissed Subsequently 
he filed asuit for declarativa that he had acquired a 
title to the property on te ground ofthe re-marriage 
of the widow and tha. “he gift was null and void 
against him: on h 

Held, that the plaintiff in his previous suit chuJ- 
lenged what his deceasec, brother had done in 
relation to the land-in suit. In his subsequent claim, 
however, he was basiig his right of ownership on 
what had been done by the widow herself and there 
could be no question lu; that the two reliefs were 
based on separate causes of action altogether. It 
could not therefore be urged that at the time the pre- 
emption suit was instituted by the plaintiff, he was 
bound under any provinion of law to seek relief on 
the other ground also hih had nothing to do with 
the ground on which ho was seeking the first relief. 
The suit, therefore, was not barred either under s 11 
or under O. II, r. 2, Civi, Procedure Code : 

Held, however, that the plaintiff was not entitled 
to challenge the validiiy cf the gift inasmuch as by 
bringing a suit for p‘e-emption, he should be taken 
to have consented to the transaction in the eye of 
the law. Gujarv. Auliya (1), followed. 

Mr. Barkat Ali, for the Appellant. 

Mr. Tasadduque. iZusain, for the 
pondent. 

Judgment.—On June 11, 1932, one 
Nur Khan tmade a gift of the properly now 
irt suit to his wife l4usammat Alam Khatun 
in lieu of her dcwer. On June 25, 1932, 
Nur Khan died lenving him surviving his 
widow, Musammat Alam Khatun, and a 
brother Hayat Khaa. On November 13, 
1932, Musammat Aam Khatun re-married. 
On June 28, 1953, Hayat Khan instituted 
a suit for pre-emption of the land gifted 
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to Musammat Alam Khatun alleging that 
it was a sale and not a gift. This suit was 
decreed by the trial Court but was dismissed 
by the District Judge on appeal on 
October 19, 1934. On March 23, 1936, 
Hayat Khan instituted the suit, out of 
which this appeal has arisen, for a declara- 
tion that he had acquired a right of 
ownership in the property in suit on the 
ground that Musammat Alam Khatun had 
Te-married ab well as for the reason that 
the deed of gift, dated June 11, 1932, 
was null and void as against him. Musam- 
mat Alam Khatun resisted the suit on 
various grounds and on the pleadings of tte 
parties the following preliminary issues were 
framed: 

“(1) Whether the suit is barred under O. II, r. 2, 
Oivil Procedure Code? (2) Whether the plaintiff is 
in possession of the suit land and therefore 
competent to bring the suitin its present form ? (3) 
Whether the previous judgment between the parties 
operates as res judicata in the present suit.” 

The trial Ocurt decided Issue No. 2 in 
favour of the plaintiff as he was clearly in 
possession of the land in suit but holding 
that the suit was barred bcth under O. II, 
T. 2, and s. 11, Civil Procedure Code, it 
dismissed the suit. On appeal, the District 
Judge reversed the decision of the Court 
below on Issues Nos. 1 and 3 and con- 
sequently remanded the case to the trial 
Court for disprsal in accordance with law. 
Ite is against this decision that Musammat 
Alam Khatun has presented this appeal. 
Counsel for the appellant has contended 
(1) that the plaintiff was not entitled to 
challenge the validity of the gift inasmuch 
as by bringing a suit for preemption, he 
should be taken to have consented to the 
transaction in the eye of the law, and (2) 
that in any circumstances his suit was 
barred both by O. II, r, 2 ands. 11, Civil 
Prozedure Cede. So far as the first point is 
concerned, I have no hesitation in saying 
that the position urged by Counre) for the 
appellant is legally sound. If any authority 
is needed for the proposition, reference 
may be made to a Division Bench judgment 
pi the Punjab Chief Court reported in 
Gujar v. Auliya (1). That case is on 
all fours with the present case and has 
never since been dissented from. Counsel 
for the respondent has very frankly conceded 
that he cannot cite any authcrity in which 
the contrery has been held. I hold, theres 
fore, that the plaintiff is debarred frem 
challenging the validity of the gift made 
in favour of Musammat Alam Khatun. 


(D) ATR 1914 Lah. 460; .23 Ind, Oas, 835; 73P R 
1914;-184 P L R 1914; 119 P W R1914. 
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On the second point, however, I am not 
convinced that the suit is barred by any 
provision of law, Both the Courts below 


have discussed various authorities on the - 


subject; but I do not consider that it is 


necessary to refer toany authority in this: ` 


connection inasmuch i 
appears to me to be very simple, hardly 
standing in need of any authority to 
support it. The plaintiff in his previous. 


suit challenged what Nur Khan had dones 


in relation to the land in suit. _In his 
present claim, however, he is basing his 


as the question ` 


right of ownership on what has been done © 


by the widow herself and there can be no ' 


quection but that the two reliefs are based 
on separate causes of action altogether. It 
cannot, therefore, be urged that at the time 
the pre-emption suit was instituled by the 
plaintiff, he was bound under any provi: 
sion of law to seek relief cn the other 
ground also which had nothing to do with 
the ground on which he was seeking the 
first relief. Counsel for the appellant relied 
on Raghunadha Periyaoodya Tavery v. 
Kattama Nachier (2), Rorhan v. Nighia 
(3) and Bhagwati Saran v- Parmeswar Das 
(1) but he had to confess that none of 
these authorities was in point. In 
Raghunadha Periyaoodya Taver v. Kattama 
Nachier (2) all that was laid down was that 
a defendant whose right to possession was 
attacked was bound in law to raise all 
defences available to him and the same 
principle was reiterated in Roshan v- 
Nighia (3, on the authority of the same judg- 
ment. In Bhagwati Saran v. Purmeswar 
Das (4) a Division Bench of the Allahabad 
High Couri had held: oo 

“There is nothing in law to prevent a plaintiff in 
a suit for pre-emption also setting upa claim for 
possession of the property as owner and his suit 
ought not to be dismissed on the ground that he 
has put his case in the aler.ative.” . i 

I am in respectful agreement with the 
propositions of Jaw laid down in the judg- 
ments cited above; but in my view they 
are of no avail to the plaintiff in the 
present case, l accept the appeal to this 
extent, that I hold that tbe validity of the 
gift cannot now be challenged by the plain- 
tiff, but considering that the relief based 
on the ground of Musammat Alam Khatun's 
re-marriage is not barred by any provision 
of law, I dismiss the appeal to that extent. 
The trial Court will now concern itself 
with this issue alone and have nothing to 

(2) 11 MI A50; 10 W R 1;2 Sar. 212 (P ©. : 

(3) 7 L 40; 94 Ind. Oas. 27; AIR 1926 Lah. 162; 27 
P ay 30-8476; 25 Ind. Oas. 283; AIR 1914 all, 271; 
12 A L J 798. A e T 
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do with the question whether the gift in 
question is null and void. As parties have 
partially succeeded before me, there will he 
Do order as to costs in this appeal. 

vt Appeal partly allowed. 





CALCUTTA HIGH COURT 
Matrimonial Suit No. 27 of 1935 


° January 31, 1948 


MoN AIR, J. 
H. R. H. BULL— PETITIONER 
+ VETSUS 


Mrs. B. S. BULL—Responpent 

Divorce Act (IV of 1869), ss. 18, 19—Suit by hus- 
band for declaration of nullity of marrtage—Wife's 
invincible repugnance to act of coitus rendering her 
incapable of sexual intercourse — S. 19, if satisfied— 
Burden of proof —Delay on part of petitioner—Effect 
stated. 

Where the petitioning husband 
capacity in his wife of consummating the marriage 
consisting of nervous and psychic disorder and of 
invincible repugnance in relation to the act of coitus, 
so far as the husband is concerned, rendering her 
incapable of submitting to sexual intercourse with him, 
that would be sufficient to satisfy the requirements 
ofs.19, Divorce Act, for it would apparently con- 
stitute a permanent physical disability. The burden 
of proving these facts is on the petitioner. If there 
be a direct conflict of testimony between the two 
Parties who alone know the truth, the difficulties are 
much increased, But the fact thatthe difficulties are 
increased, does not make them insuperable in such a 
ease, nor is the Court relieved from the duty of 
weighing the evidence merely because the parties who 
alone know the truth tell different @tories, one of 
which at least cannot be true. The delay onthe part 
of the petitioner increases the burden of proof and is 
an important factor in deciding whether his story 
istrue. The law therefore requires sincerity in the 
complainer, that is, a real sense of the grievance com- 
plained of, unmixed with any other subsidiary motive, 
and, as aynecessary proof of such sincerity, has also 
required all reasonable promptitude to be exhibited 
by the complainer in seeking legal redress. Perhaps 


establishes in- 


there is no state of things to which the maxim, 


Vigtlantibus non dormientibus subventunt leges is 
more directly applicable. Delay in itself is not an 
absolute bar to successin the suit unless the respon- 
dent has suffered in any way by reason ofit. But it 
has animportant bearing on the evidence. The one 
guiding principle is that great delay in the in- 
stitution ofa suit of this description by the husband 
is an objection to be accounted for. [p. 91, col. 1.) 

In view of the length of time which elapsed before 
the petitioner instituted his suit, and of his failure 
to account satisfactorily for the delay, the Court held 
that he had failed to dischargethe very heavy burden 
of proof which in the circumstance was held upon 
him. [p. 92, col.1] , 

[English case-law referred to.) 


Mr. S. C. Isaaes, fcr the Petitioner. 

Messrs. J. A. Clough and A. C. Gangoly, 
for the Respondent. 

gudgment.-—'l his is a husband’s suit for 
a deckration of nullity of marriage under 
the Divorce Act. Both the petitioner and 
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the respcndent are ‘cociiciled in India and 
profess the Cbristian seligion. The cere- 
mony of marriage waz performed on May 
11, 1928, in Darjevling. The petition 
alleged that the marriage had never been 
consummated and thn; the respondent at 
the time of the said marriage and ever 
since has been inca»able of consummating 
the same. In her answer the respondent 
alleged that she was at all times and is now 
capable of consummit.ng the marriage and 
the marriage has in fact been consummated. 
The parties met af frursecng through the 
petitioner's sister during the Pujas of 1926, 
In 1927 they met athe Jalpaiguri Camp 
on the footing of ar. engaged couple. They 
were married on May 31, 1928, at Darjeeling. 
They lived at Darjeeling for four or five 
days with her parents at Francis Villa, there- 
after for afortnignt in Oalcutta until they 
sailed for England trom Bombay. They 
stayed in England ‘or rather more than 
four months for ‘be most part with the 
respondent's sister a; Higham’s Park. They 
left England by stz:amer on October 18, 
1928, and arrived ic Bombay and came by 
train to Calcutia cn November 11, 1928. 
At cne time they irtended to go to Darjee- 
ling together for « few days before the 
petitioner returned to his garden at Tele- 
para where he was the Assistant Manager 
of ateaestate. “hey had arranged that he 
should go back tu the garden by himselfin 
any event, because there was no bungalow 
to which the respcndent could be taken. 
There was a quarrel of scmewhat violent 
nature in the hpuse of the petitioner's 
mother in Caleutta on November 11, after 
which a reconciliation took place and the 
respondent went to Darjeeling toher people, 
while the petitioner remained in Calcutta 
cwing to ill-health and was treated at the 
Tropical School 

Tre parties thea corresponded on amic. 
able terms. Eu’ apparently they both 
harboured feelings of resentment, and to- 
wards the end ct November, the petiticner 


“wrote to say tasi he would not go up to 


Darjeeling but would return direct to bis” 
garden at Telepnra. During b e last week 
in November, tae respondent came down to 
Calcutta biing:ng letters which had been 
ré-sddreseed to Darjeeling from the tea 
estate, and arnicngst these was a bill for 
the keep of an illegitimate child who had 
been born as the result of a connection 
between the ges tioner and one of his tea 
garden coolies jn 1924, and who bad been 
cared for anci educated at the Kalimpong 
Homes, It is clear that the respondent 
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first came to know at this time in (alcutta 
of the existence of the petitioner's illegiti- 
mate. child whose name is Gilbert. ‘There 
was again a reconciliation and the petitioner 
returned to his garden while the respon- 
dent went back to her people at Francis 
Villa, Darjeeling. - 

On December 14, 1928, the petitioner 
wrote to say that a separation was inevi- 
table. The respondent then wrote to him 
for money which he refused on the ground 
that he had given her £200, which was 
said to be half of his capital, shortly before 
they left England. In February 1929 she 
instituted main'enance proceedings in the 
Sub-Divisional Officer’s Court at Jalpai- 
guri, which the petitioner did not contest 
although he was represented, and an order 
was made that the potitioner should pay 
to the respondent an allowance of Rs. 100 
amonth. At the end cf 1929 the petitioner 
came to Calcutta and consulted a member 
of the Bar with regard tohis matrimonial 
difficulties when he was advised that he 
could bring an action for nullity. In 1934 
he again went on leave to England where 
he states that he met a girl whom he 
wished to marry, and, having consulted 
solicitors in London, in November 1935, he 
instituted these proceedings 

The petitioner's case is that from the 
time of his marriage in May 1928 and for 
foer or five mouths at frequent intervals Le 
attempted to have sexual relations with 
the respondent, but that although she sub- 
mitted to intimate caresses and marital 
endearments she refused to allow the mar- 
riage to beconsummated. To complete the 
chronological order of events, I may men- 
tion that on January 7, 1936, shortly 
after the petitioner had_filed his petition 
the respondent went to Col. Gow, an emi- 
nent medical practitioner, and Professor of 
midwifery and gynecology in Calcutta, 
and obtained from him a certificate that 
there was evidence that the marriage, of 
which the respondent had informed Ool. 
Gow had been consummated. On Janu- 
axy 13, the respondent fled her answer, 
and on April 8, the petitioner obtained 
an order from this Court calling upon her 
to give particulars of dates and places, so 
far a8 she Can remember, at which she 
alleges that the marriage was consummated. 
In compliance with that order she filed an. 
affidavit stating that the marriage had 
been consummated on May 11, 1928, the 
day of the wedding, on June 11, and 
frequently during the journey to and the 
sojourn in England between May and 
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October 1928. The actual wording of thia 
affidavit giving particulars has been sub- 
jected to adverse comment by the learned , 
Counsel for the petitioner, and although 
the drafting is faully, the meaning, I think, 
is as I have stated. 

On May 5, 1936, there was a medical 
inspection by two eminent dcctors who 
certified that there was no physical defect 
or dicease such as would render the peti- 
tioner incapable of performing the act of 
generation, that the respondent was nota ° 
virgin, and that there was no obstruction 
to the performance or completion of coitus. 
On July 10, 1936, the pétitioner, in res- 
ponse toan order calling upon him to give 
particulars of para. 6 of his petition in 
which he had stated that the respondent 
was incapable of consummating the mar- 
riage, stated that the incapacity consisted of 
a nervous anc/or psychic disorder and/or 
of an invincible repugnance in relation: 
to the act of coitus, at all events in so far’ 
as the petitioner was concerned, which 
rendered her incapable of submitting to- 
sexual intercourse wich the petitioner. The 
following issues were framed: 

KI) Was the respondent at the time of the mar- 
riage and is she still incapable of consummating 
the same for the reasons alleged in the particulars ?, 
(2) Was the marriage consummated? (3) Is the 
petitioner estopped from denying that there was 
a valid marriage by reason of the fact that the 
parties have lived together as husband and wife, 
though separated, since 1928, and by reason of 


the decision of “the Jalpaiguri Oourt in the main- ` 
tenance proceedings?” 


Mr. Isaacs for the petitioner objected to 
Issue No. 3 on the ground that it did not 
arise on the pleadings, and further that it is 
based on an allegation of fact, namely 
insincerity, which has never been pleaded. 
Section 18, Divorce Act, provides that any 
husband or wife may petition for a decree of | 
nullity, and s.19sets ont the grounds for 
such a decree. The first is, that the res- 
pondent was “impotent atthe time of the. 
marriage and at the time of the institution 
of the suit’. Itis argued that even if the 
petitioner has proved that the respondent - 
was impotent at the time of the marriage, 
there is no evidence to show that she was 
impotent at the time when the suit was 
instituted. The petitioner on the other 
hand states that the invincible repugnance 
which he has alleged and which, he argued, 
that he has established is a psychic disorder 
which was permanent. If the petitioner 
establishes the form of repugnance which 
he alleges, that would, in my view, be 
sufficient to satisfy the requirements of 
s. 19, for, it would apparently constitute a 
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permanent physical disability. In giving 
judgment in a case reported in Cv. C 
(1) Lord Birkenhead said: 

“Tt “ig not usual in these profeedinge to meet with 
a contest of fact, but when such a contest does 
aris6, the difficulty of arriving at a decision is 
extreme, for the chief actors are the only available 
witnesses on the most important issues. The peti- 
tioner must remove all reasonable doubt, for he 
has undertaken the burden of proof, and it is im- 
portant in auch a case that he should be compelled 
to discharge the burden.” ` PO f 
. If there bea direct conflict of testimony 
between the two parties who alone know the 
truth, the difficulties are much increased. 
“That", says Lord, Birkenhead, 

“is goodlaw and good sense. But the fact that the 
difficulties are increased does not make them in- 
superable in such a case, nor is the Court relieved 
from the duty of weighing the evidence merely 
because the parties who alone know the truth tell 
different stories, one of which at least cannot be 
true.” 

For this reason a number of incidents 
have been intrcduced in evidence which 
either tend to show the general character 
of the principal parties or affect their cre- 
dibility. The difficulties of coming to a 
decision are again increased because of the 
medical evidence which is to the effect 
that the respondent is nota virgin. Dr, 
McCay, who was one of the medical ins- 
pectors appointed by the Court, says that 
the genitalia bore tbe appearance of non- 
virginal type, the hymen had almost com- 
pletely disappeared, and that what he saw 
was consistent with the casesof a woman 
who had had sexual intercourse with a 
man. Ue admitted that there are causes of 
rupture of the hymen other than inter- 
course and that even normal virgin hymens 
are ruptured before eoition. Col. Gow gives 
rather fuller details of the reccrd of his 
examination, but although his eminence as 
a gynecologist is conceded, it is suggested 


' "that his evidence may not have the same’ 


value because unconsciously he may be 
prejudiced in favour of the petitioner whom 
àe had examined asa patient shortly after 
these proceedings were started. (His Lord- 
ship then discussed the evidence and 
proceeded). The point which seems to me 
most important in deciding whether the 
petilioner’s story is true 
starting these proceedings. The petitioner 
has said that he realized his wife's impo- 
tence during the short stay in England in 
1923, Trey had parted in November 1929 
and in February 1929 the respondent insti- 
tuted maintenance proceedings which the 
petitioner. did not contest and she has 

(1) 92D RP 399;99 LJ PO 345; 125 L T 768; 
37 T L R 159. ; 
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received an allowanct qi: Rs. 100 per month 
ever since. The peti;ibner saysthat he was 
unaware of the fact taa he could institute 
nullily proceedings but ie admits that he 
consulted legal authority in Calcutta at 
the end of 1929 and. vost be then became 
aware of the possibility; He has alsostated 
that his financial ccajlition did not allow 
him to institute proczeciings then. His pay 
then was about Rs. £00 a month and his 
pay now and when thine proceedings were 
instituted is only «bout Rs. 550 which he 
has been getting for:sbe last six or seven 
years, so that there in, little change in his 
actual income. Mr. Iijsaacs urges, on behalf 
of the petitioner, tha{,it is not his income 
which was the stuabling block but the 
fact that during bis stay ia England in 
1928 he had spent tbf: whole of his capital. 
There is no evidence'that he was in posses» 
sion of any capital in 1935. In fact he had 
been on leave in 19fand it is not impro- 
bable that again he had spent such capital 
as he possessed. Thi: petitioner admits that 
during his leave in 1934 he had met a girl 
whom he wished tó tzarry and in evidence 
he has stated very| frankly that if these 
proceedings are successful, he hopes to 
marry her. ! 

He has on his owi. admission lived apart 
from the responde.it for six years after he 
knew that he could bring nullity proceed- 
ings, and there it no evidence that his 
financial condition has materially improved 
in the meantime, | Moreover, he had been 
paying during theg six years nearly one- 
fifth of hisinecme to the respondent who 
was his wife in naine, but with whom he 
was not living, gud from whom he had 
been advised that he had grounds for being 
freed. Why then] the delay? “The law 
would be very irhuman,” says Sir Robert 
PhilJimore in his judgmentin Wav. R. (2) 
at p. 408*, | 

“if it allowed the Lusband after a long cohabita- 
tion without any cnatisfactory explanation of the 
delay, to throw his! wife in her middle or old 
age, with ignomiry; shame and poverty, upon 
the world because sis had been originally, how- 
ever innocently, by | physical causes incacitatede 
from performing sone of the duties of the mar- 

“vied state. The laiv| sherefore has always required 
sincerity in the comelainer, that is, a real sense 
of the grievance complained of unmixed with any 
other subsidiary motive, and, as a necessary proof 
of such sincerity, haz also required all reasonable 
promptitude to be ¢zhibited by the complainer in 
seeking legal recréess. Perhaps there is no state 
of things to which.the maxim, Vigilantibus non 
dormientibus subieriunt leges is more directly 
applicable.” | 
(2) 0876) L R1 P 495. 
¥Page of (1876) Ja. Ei. 1 P.— [Bd] 
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It was at one time the view that delay 
was an absolute bir tosuccess in a suit of 
this nature but although that view was 
negatived at a later date, Lord Selborne in 
his speech in G. v. M. 13) at p. 189* said: 

“Where there is a controversy of fact, delay in 
bringing forward the case inereases, in proportion 
to the length of that delay, the burden of proof 
which is thrown upon the plaintiff. But that 
there is any definite or absolute bar ariving from 
a certain amount of delay, is a proposition which I 
apprehend cannot be established either by any 
Scotch or by any English authorities. 

The burden of proof in a case of this 
kind is always heavy. Even if there had 
been no unreasonable delay, I would have 
had considerable diticulty in finding for 
the petitioner. In view of the length of 
time which elapsed before the petitioner 
instituted his suit, and of his failure to 
account satisfactorily for the delay, I have 
no hesitation in holding that he has failed 
to discharge the very heavy burden of 
proof which in the circumstances is laid 
upon him. This fiuding disposes of the suit, 
but an interesting argument has been 
addressed to me on Issue No. 3, Mr. Clough 
contends that the delay not only increases 
the burden of proof but also operates as an 
estoppel preventing the petitioner from 
denying the validity of the marriage, and 
he relies on the cases referred to by Sir 
Robert Phillimore in the case to which 
I have already referred and in particular 
to the sentence of Dr. Lushington in B. v, 
B. (+) quoted at p. 40¢* of the report. | 
. Mr, Isaaca argues that if reliance is 
placed on an estoppel, it should have been 
expressly pleaded; but it is nota matter 
which can always be pleaded except asa 
general plea, and in many cases, no parti- 
culars of such plea could be given, for the 
facts on which it is based are only ascer- 
tained during the evidence. The one guid- 
ing principle which emerges is that great 
delay in the institution of asuit of this 
description by the husband has always been 
considered an objection to be accounted 
for. Ina case reported in Anonymous (5), 
Dr. Lushington referred to the doctrine 
laid down in B. v. B. (4) that though the 
wife may be incapable of sexual intercourse, 
the husband's suit is barred by his delay 
or other conduct. One of the bars which ig 
referred to in B. v. B. (4) is the “insince- 
rity" of the suit. “I cannot atlempt” says 
Dr. Lushington, 

(3) (1885) 10 A O 171; 53 L T 398. 

(4) 1 Ecel & Adm, 261. 

(5) (1857) Deane 295; 1614 E R 581, 
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*Page of (1885) 10 A. O.—[Ed.} 


{Page of 1 Hecl & Adm.—[Kd.] 
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“to define insincerity: it must be a combination 
of circumstances which show that the alleged 
grievance was not the motive which led to the 
commencement of the suit, but what would ,con-e 
stitute such a case cannot be defined beforehand.” 


‘Sincerity’ says Lord Braniwellin Gev. 
M. (3) at p. 201*, “is a very important 
matier in ascertaining whether the spouse 
complained of is impotent or not" and his 
conclusion seems to be that thes spouse 
wh-se impotence is alleged should not be 
allowed to object to the complaint unless , 
ia Some way or another he or she can show 
that they have sustained some injury from 
the double matter of the complaint not. 
having been made earlier, and of it being 
made now. There is nə evidence in this 
case toshow that the respondent has in any 
way suffered from the delay of the peti- 
tioner in bringing this suit and in my. 
opinion such delay is no of itself a bar to 
relief, but it has an important bearing on 
the evidence by which the charge of im- 
potency is sought to be established and 
upon the measure of proof required. As 
I have already stated, the burden of proof 
in this case is heavier owing to the delay 
in bringing the suit and the petitioner 
his failed to discharge that burden. The 
petition is dismissed with costs iacluding 
all reserved costs. The costs will be taxed’ 
as between party and party on the scale 
usually applied in matrimonial suits. 

D, Petition dismissed. 
Pago of (1885910 A. O.—[ Ed] as 

LAHORE HIGH COURT 
Second Appeal No. 304 of 1937 
November 19, 1937 
Buipe J. 
Musammat CH \NDRAVATI—Drzanpant— 
APPELLANT 
versus 
Pandit JANTI PARSHAD AND ANOTHER— 
P LAINTIFE9S— RESPONDENTS 

Contract Act (IX of 1872), s. 16—Undue influence — 
Proof—Atmosphere of suspicion, whether enough, 

To establish a case of undue influence, it is not 
sufficient to raise an atmosphere of suspicion, but 
there must ba clear and definite evidence of the case 
propounded. : 

Held, on the facts and the circumstances of the case 
‘that the assignment of the insurance policy by the 
deceased in favour of the defendant who was originally 
engaged by the deceased as a servant but was 
practically treated as a mistress, could not be con- 
sidered to be a transaction of “unconscionable nature” 
sufficient to raise a presumption of exerciee of 
undue influence. Someshwar Dutt v. Tirbhawan Dutt 
(2), relied on. Palanivelu Mudaliar v. Neelavathé 
Ammal (3), distinguished. 

8. A. from the decree of the Additional 
District Judge, Delhi, dated February 25, 
1937. ii e i 


i939 
Mr, Vishnu Datta, for the Appellant. 
Mr. Inder Dev Dua for Mr. Tasaddug 
eHusgain, for the Respondents. 
Judgment.—The plaintiffs in this case 
sued for a declaration to the effect that the 
assignment of an insurance policy by their 
deceased father in favour of the defendant, 
Musammat Ohandrawati, was void and for 
the issué of a permanent injunction restrain- 
ing the defendant from receiving the amount 
. payable on the policy. The trial Court 
dismissed the suit, but on appeal the 
learned Additional District Judge of Delhi 
has decreed it. From this decision, the 
present appeal has been preferred by the 
defendant, Musammat Chandrawati. The 
plaintiffs’ case was that the assignment of 
the policy had been made by their father 
under undue influence. It was alleged that 
the appellant had been engaged at first as a 
servant to look after the minor children of 
the father of the plaintiffs but had subse 
quently acquired great influence over him 
and had succeeded in obtaining the assign- 
‘ment of a- policy for Rs. 2,000 in her favour. 
The learned Additional District Judge has 
found that it was provedthatthe assign- 
ment had been made by the deceased father 
of the plaintiffs under undue influence. 
This finding is one of fact. But the learned 
' Counsel for the appellant has argued that 
“the learned Additional District Judge nas 
‘omitted to consider the fact that the evi- 
dence led by the plaintifs @vas different 
from the allegations made in the plaint 
itself and that he had also not taken into 
“consideration. the material points which 
ought to have been considered in a case of 
-this kind where undue influence is alleged, 
according to the principles laid down by 
their Lordships of the Privy Council in 


«+ Mahomed Buksh Khan v. Hossain Bibi 


(1). It was also contended that there 
was no evidence on the record to show 
that the assignment was in fact the resuit 
of the exercise of any undue influence 
by the appellant, and it is not sufficient to 
show that there were some suspicious 
circumstances: Someshwar Dutt v. Tir- 
bhawan Dutt (2). , 

As regards the first point, it appears 
from the plaint that it was alleged that the 
appellant had some ielations in the Police 
department and that it was due to their 


no 150 684; 15 I A 8l; 5Sar. 175; 12 Ind. Jur. 291 


). 

(2) 9 Luck 178; 149 Ind, Cas. 480; AIR 1934 PO 
130; 61 LA 224;6 RPO151;11 OWN 784; 88 OW 
N 80€; 67M L J 7; 401 W 5; 36 Bem, L k 658; (i934) 
ALI 585; 59 O L J 454; (1134) M W N 647 
(P C), ate a ` 
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threats of criminal’ prosecution that the 
assignment had been | made. There is no 
evidence, worch the neme on the record to 

Tne evidence 
produced by the plaintiffs was to the effect 
that the appellant sometimes pretended 
that she was possessel] by the spirit of the 
deceased wife of tha/rlaiatifis’ father and 
sometimes by Guru Hhagwan and induced 
the plaintiffs’ father t) act according to her 
wishes, and to turn out the plaintiffs, 
These facts were, hojvever, nowhere alleged 
in the plaint as they should have been 
according to the provisions of O. VI, r. 4, 
Civil Procedure Colle. There is also no 
evidence on the :ezord to show that the 
appellant ever asked the plaintiffs’ father 
to make an assijzy ment of a policy in her 
favour. ! 

There is no doubt that the appellant, 
although she was iengaged originally asa 
servant, was practically treated as a mis- 
tress and was kept! by the plaintiffs’ father 
in his house for adut three or four years 
at any rate before his death. In the 
circumstances it is not unnatural for him 
to make some provision for her. The policy 
which was assignid by the plaintiffs’ father 
in favour of the'zppellant was worth only 
Rs. 2,000. It wasj admitted that the plain- 
tiffs' father had eft to them other policies 
worth Rs. 4,00) and also immovable pro- 
perty and cash; In the circumstances the 
assignment of a policy in favour of the 


‘appellant cannot; | think, be considered to | 


be a transacticn) of ‘unconscionable’ nature, 
sufficient to raise a presumption of the 
exercise of unc.ue infiuence. . 

The learned {2ounsel for the respondents 
urged that the orus had been shifted to the 
appellant by th» evidence led by the plain» 
tiffs and that it was for her to prove that 
the assignmeut. had not been secured by 
her by the 2sercise of undue influence. 
Reliance wan” placed in support of this 
argument on Palanirelu Muduliar v. 
Neelvathi Ainmal (3), but the facts of 
that case appear to be very differ- 
ent. In the present case, I think. it cannot 
be said that the appellant, who was 
engaged firs as a servant, stood in ‘a 
position of active confidence’ within the 
meaning of f. 111, Evidence Act. It was 
held by their Lordships of the Privy 
Council in Someshwar Dutt v. Tirbhawan 
Dutt (2), tlas to establish a case of 

(3) AI R13) PO 5); 167 Ind. Oas, 5;19370 LR. 
133; 1937 A L REBI; IR P ©0178; 45L W 355; 1937 
O WN 319; 3 B R 335;39P L R 245; 4l OWN 677; 
(1937) M W N 615; (1937) A L J 578; 39 Bom, LR. 
420; (1987) LOL). J 719; 65 0 L J 295 PO. 
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undue influenéé, it ‘is not sufficient to 
raise an atmosphere of suspicion, but 
that: there must be clear and definite evi- 
dence of the case propounded. In the 
present instance, the evidence adduced 
differed from the case propounded inthe 
plaint, and even that evidence was hardly 
sufficient to raise more thau a suspicion 
about the transaction attacked. I accord- 
ingly hold that the evidence produced by 
the plaintiffs was not sufficient to establish 
that the assignment of the policy had been 
procured by the exerise of undue influence. 
On this finding, it is not necessary to can- 
sider the other points raised by the learned 
Counsel for the appellant. I accept the 
appeal and setting aside the decree of the 
learned Additional District Judge, restore 
that of the trial Court with costs through- 
out. 
D, Appeal allowed. 


———— 


. RANGOON HIGH COURT 
First Civil Appeal No.68 of 1938 
November 23, 1938 
Roserts, C.J. AND MOSELY, J. 
CHIN AH ON (a) CHIN HONE ON— 
APPELLANT 
; versus 
OHIN AH FOO (a) CHIN HONE FOO — 
y RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 66— 
Plaintiff's claim that purchase was on his behalf, 
when can succeed— Particulars of fraud not pleaded 
before Court which took evidence, if can be allow- 
ed subsequently tobe pleaded. 

The consequence of 8, 66, Civil Procedure Oode, 
is that unless the auction sale could be impugned 
on the ground of fraud or of some other grave ir- 
regularity which made it a nullity, the plaintiff's 
suit that the purchase was on his behalf cannot be 
maintainable; fraud must be strictly pleaded and 
particulars of any fraud relied upon must be stated 
in the pleading. It is very important that one who 
seeks to set aside a purchase completed under sanc- 
tion of the Court should state the grounds on which 
he claimed to impeach it and should not be allowed 
after trial of the case to rely on other grounds which 
had not been the subject of trial or adjudication 
in the Court which took the evidence. Mahomed 
‘Mira Ravuthar v. Savvast Vijia Raghunadha 
Gopalar (1), relied on, . 

F.C. A. from the judgment and decree 
of Mr. Justice Sharpe, in O. R. S. No. 203 
of 1937, dated November 23, 1938. A 

Mr. N. M. Cowasjee, for the Appellant. 

Mr. U. Kyaw Din, for the Respondent, , 

Roberts, C. J.—This is an appeal from 
a judgment and decree of Sharpe, J. sitting 
on the Original Side of this Court in favour 
of the plaintiff-respondent in a suit for set- 
tlement of accounts and for possession of 
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the Chinese Hotel known as Foo Nam Low 
at No. 62], Dalhousie Street, Rangoon. ‘The 
plaintiff and defendant are brothers.. Th 

Plaintiff averred that he obtained the*hote 
by a deed of gift from their father Qhin 
Na Yain, dated June 27, 1933, but at the 
time ofthe said gift he gave his father 
Rs. 4,000 in cash and four promissory notes 
for Rs 1,000 each. In April 1934 the plain- 
tiff who was in financial difficulties left 


Rangoon for China, as he candidly admits, . 


to avoid action being taken against him by 


his various creditors and his brothers, the | 


defendant, was left in control and manage- 
ment of the hotel. 


wards his father instituted a suit 
against him on the four promissory 
notes, and obtained four decrees. In 


execution of three of them, the hotel was 
attached and sold for Rs, 3,150. The 
learned Judge found as a fact that the 
defendant bought the hotel at the Court 
auction including the goodwill, fixtures and 
fittings. I mention this because there isa 
controvery as to whether it was puchased 
by another brother Kim Kee; this is the 
averment of tke plaintiff, but the defendant 
says that they have no brother named Kim 
Kee, and that Kim Kee is merely one of 
the business names of the defendant : 

The issue between the parties was whe- 
ther the defendant became the true owner 
of the kotel as avuction-purchaser at the 
Courtesale, @ whether, ss contended by the 
plaintiff, he was merely a trustee for the 
plaintif and was controlling and managing 
it on the plaintiff's behalf. The plaintiff 
said that the defendant was -benamidar 
merely, and that he himself was the true 
owner of the property. Thelearned Judge 
in the course of his judgment remarked that 


it was difficult to say exactly what this, 


father ond his two sons did resolve upon 
as a means of defeating the plaintiff's 
creditors in 1937; that they did devise 
some scheme which they thought would be 
useful he had nodoubt. He regarded the 
issue as one which in the circumstances 
became à pure questicn of fact, and held 
that it had been definitely arranged that the 
hotel was to be merely managed by the 
defendant during- the plaintiff's absence 
and that on his return it should revert to 
his possession. and control. Tke learned 
Judge had already observed that the defen- 
dant was the purchaser at the Court auc- 
tion, but held that the plaintiffs had 
discharged the burden which lay upon 
him tc show that the purchase wag made 
on the- plaintiff's behalf. No one ip the 


Alaiost directly after- . 
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"trial Court drew the attention of the learned 

Judge to s. 66, sub-s. (1), Civil Procedure 
Code, which runs as follows: 

“No suit shall bé maintaitfed against any person 
claiming title under a purchase certified by the Court 
inSuch manner as may be prescribed on the ground 
that the purchase was made on behalf of the plaintiff 


or on behalf of some one through whom the plaintiff 
claims,” 


Now,.this section protects the certified 
purchaser at an auction sale by order of 
the Court from any claim that his purchase 
was made not on his own behalf but on that 
ofthe plaintiff. This is exactly the claim 
that has been set up here; the defendant 
was the certifiéd purchaser. The con- 
sequence of this is that unless the auction 
sale could be impugned on the ground of 
fraud or of some other grave irregularity 
. which made ita nullity, the plaintiff's suit 
could not bs maintainable. On behalf of 
the plaintiff-respondent it is now sought to 
say that fraud was alleged in the plead- 
ings and reference is made to para. 6 of 
the plaint which runs as follows: 

“At theo time the plainitff went to Ohina one Kim 
Tun, a relative of the plaintiff and defendant and 
who was then employed asa clerk in the defendant's 
business, was plaintiff's agent who atthe request of 
the defendant gave active support in obtaining 
Te in the said suits and the sale subsequent 
thereto. 


lt is enough to say that fraud must be 
strictly pleaded and particulars of any 
fraud relied upon must be stated in the 
pleading. This was not done and it was 
not sought to pretend that. the defendant 
did not buy the property, but it was cone 
tended that there was in fact a sale and 
that he was the benamidar for the plaintiff. 
In Mahomed Mira Ravuthar v, Savvasi 
Vijia Raghunadha Gopalar (1) at p. 234,* 
Lord Hobhouse, in delivering the judgment 
of their Lordships of the Privy Ccuncil, 
observed that it was very important that 
ong who sought to set aside a purchase 
completed under sanction of the Court 
should state the grounds on which he 
Claimed to impeach it and should not be 
allowed after trial of the case to rely on 
other grounds which had not been the 
subject of trial or adjudication in the Court 
which took the evidence. Itis now sought 
to say that Kim Tun, the plaintifi's agent 
_whom itis alleged he left in charge of the 
hotel, was a clerk of the defendant's and 
was in collusion with him and that they 
brought about the obtaining of decrees 
against the plaintiff and the. subzequent 
sale in collusion and bg fraud, and that the 
_ (1) 23 M 227; 27 1A17;7 Sar. 6€1; 10 MLJ 1 
(PC). *. 

*Page of 23 M—~[ed). 
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sale should be set ° Saide altogether on this 


ground. In view ; a the provisions of 
e. 66 (1), Civil Prosedure Code, the only 
way in which the plaintiff could be guccas- 
ful would be by proving that the sale was 
a nullity. No atterap; was made to do 
this in the Oourt below, and it is too late 
to attempt it now. lai these reasons, I am 
of opinion that the appeal must be allowed. 
The appellant is lentitled to his costs 
throughout; Advocate’; fee in this Court 
seven gold mohurs. | 

Mosely, J.—I agieo, 

D. ‘| Appeal allowed. 


i 





LAHORE HIGH COURT 
Criminal Appeal No. 230 of 1938 
Mas 2, 1938 
Bezou-arr, J. 
KANWAR SAIN—Conyiot—- 
A jPEH LLANT 
versus 


LA 
EMPERO2:--Opposita Party 

Penal Code Act (XLV af 1860), 8.420—Nature of 
representation, tf shou'dibe mentioned in charge— 
Goods obtained by terdiring post-dated cheque — 
Correct way of framiniy charge. 

In framing a charge wader s. 420, Penal Code, it 
is necessary to set out not merely the fact that the 
accused had obtainel ‘goods by dishonest means, 
but also the deception; which has been practised, 
It is necessary that ‘the representation should be 
mentioned inthe charg?, so that the accused may 
have an opportunity oli saying either that he never 
made such representation, or that representation was 
not in fact false, or thatit was notin consequence 
of this representation’ that the goods were obtained. 
The need of framing; a precise charge is all the 
stronger when the charge is based on a transaction 
of obtaining goods by fiendering post-dated cheque, 
in which the representation is implied rather than 
directly expressed. T'h act of drawing a cheque is 
held to imply at leas’; | three statements as to the 
state of affairs existing: at the time when the cheque 
is drawn: first, that (hé, drawer has an account with 
the bank in question; secondly, that he has 
authority to draw or. jt forthe amount shown on 
the cheque; and thirillv, that the cheque, as drawn, 
isa valid order for the payment of that amount, 
or that the present state of affairs is such that in 
the ordinary course of! events, the cheque will, on 
future presentment ihe honoured. lt does nof, 
however, imply any ripresentation that the drawer 
already has money jn'the bank to the amount shown 
onthe cheque. What representations are implied 
by the drawing of a post-dated cheque, and whether 
these representations an be called false in the sense 
just mentioned, are! metters which must depend on 
ghe circumstances in Waleh the chequeis drawn and 
delivered as a mode of payment, Where the accused 
simply stated thatihé would pay by cheque, and left 
the complainant to Giscover that the cheque had 
been post-dated ifter his departure. The correct 
procedure would prebably be to set forth that the 
accused stated thal, he would pay for certain goods 
which he had orderdd by cheque and thereupon, 


1 
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delivered a chequé for theamount in question, and 
thereby implied that he had authority to draw upon 
the bank for that amount and that the cheque so 
drawn wag a valid orderfor the payment of the 
amount shown thereon. His payment by cheque, 
however, cannot be held tohave implied that he 
already had funds in the bank sufficient 
the amount shown on the cheque. 

Mr. Kanwar Sain in person. 

Mr. S. N. Bali, for the Advocate-Genera!, 


for the Orown. 


to cover 


Judgment.—Kanwar Sain, accused, 
has been convicted of an offence of cheat- 
ing under s. 420, Penal Code, the charge 
being that he obtained goods from a 
shop in Lahore by tendering payment 
in the form of a post-dated cheque. There 
is evidence to show that his banking 
‘account was in an unsatisfactory state 
< ab the time, and that he made use, or tried 
‘to make use, of post dated cheques in four 
other instances at about the same time, 
although in two of these instances, he was 
not successful in obtaining the goods 
which he wanted. Kanwar Sain has further 
been charged with a large number of 
previous convictions for cheating, most 
‘of-which were admitted, with the result 
-that he has been sentenced to rigorous 
imprisonment for five years as an old 
‘offender. | | 
» While -the prosecution evidence provides 
sufficient material for the framing of a 
‘enarge of cheating, the charge itself has 
-not been properly drafted, In framing 
“such a charge, it is necessary to set out not 
‘merely the fact that _the accused had 
‘obtained goods by dishonest means, but 
“also the deception which has been prac- 
tised. This is laid down in Illus. (b) of 
‘g, 223, Oriminal Procedure Code. The 
‘charge framed in the trial Court merely. 
states that the accused cheated the 
complainant by dishonestly inducing him 
to deliver certain property, but it does 
not even indicate the nature of the re- 
“presentation by which the complainant 
(was induced to make over the goods. 
Tt is necessary that the representation 
should be mentioned in the charge, so that 
the accused may have an cpportunity of 
-saying either that he never made such 
` representation, or that representation was 
“not in fact false, or that it was notin 
consequence of this representation that the 
goods were obtained. The need of framing 
a precise charge is all the stronger when 
‘the charge is based on a transaction of 
this kind, in which the representation 
is implied rather than directly expressed. 
The definition of cheating in the Penal 
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Code follows tosome extent the law on 
the subject of obtaining gcods by false 
pretences in England; and the law appli- 
cable tocases arising out of the tender of 
worthless cheques as tha mode of payment 
has been clearly set out in Reg. v. Hazelton 
(1). The act of drawing a cheque is held 
to imply atleast three statements as to 
the state of affairs existing at the time 
when the cheque is drawn: first, that the 
drawer hasan account withihe bank in 
question; secondly, that he has authority 
to drawonit for the amount shown 
the cheque; and thirdly, that the cheque, 


on * 


as drawn, isa valid order for the payment , 


of that amount, or that the present state 
of affairs issuch that in the ordinary 
course of events, the cheque will, cn future 
presentment, be honoured. It does not, 
however, imply any representation that 
the drawer already has money in the 
bank totle amount shown on the cheque, 
for he may either have authority to over- 
draw, or have an honest intention of paying 
in the necessary money before the cheque 
can be presented. ~ 

In Reg. v. Hazelton (1), the accused 
appears to have made payment by means 
of ordinary cheques payable on demand, 
and not by means of post-dated cheques. 
The case is discussed, however, on p. 284 
of Edn. 15 of Kenny's Outlines of Orimi- 
nal Law; andin a foot-note the author 
suggests that the same doctrire probably 


appliesto post-dated cheques as well. 
This suggestion is made with reference 
tothe English Law in which the -false 
representation must be shown in some 


way to relate to the present. In India, 
there seem tobe even stronger reasons 
for applying the same doctrine to psst- 
dated cheques; for Illus. (f) and (g) to 


s. 415, Indian Penal Code clearly show’ 


that the word ‘deceiving’ used in the defini- 
tion of cheating is intended to cover 
false representations with regard to future 
intention, when these representations are 
false in the maker's mind at the time when 
they were made. What representations 
are implied by the drawing of a post- 
dated cheque, and whether these repre- 
sentations can be called false in the 
sense just mentioned, are matters which 
must depend on the circumstances in 
which the cheque is drawa and delivered 
as a mode of payment. According to the 
prosecution evidence in the present “case, 
the accused simply stated that he 


(1) (08752 OC 134; 44 LI MOU; 31 L T 451; 
23 W R.139; 13 Cox OG L 
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would pay by cheque, and left the com- 
Plainant to discover that the cheque had 
‘been, post-dated after. his departure. 
This, if true, would prob&bly distinguish 
the present case from other cases relating 
to pcstedated cheques. For the reasons 
already giv: n, however, it is necessary that 
the charge should set out the precise 
nature bf the representation on the 
strength of which the complainant was 
-induced to supply the goods, so that the 
accused may know exactly what charge he 
has to meet. The correct procedure in 
the present instance would probably be to 
set forth that the accused stated that he 
would pay for certain goods which he 
had ordered by cheque and thereupon 
delivered a cheque for the amount in 
question, and therebyimplied that he had 
authority todraw upon the bank for that 
amount and that the cheque so drawn was 
a valid order for the payment of the amount 
shown thereon. 

It has been suggested that the defect in 
the charge was covered by s.537, Oriminal 
Procedure Code, and that the accused 
has not been prejudiced in his trial, inas- 
much ashe was quite well aware of the 
„true nature of the case which he had to 
meet and has framed his defence accord- 
ingly. In fact it has even been suggested 
that the accused, who has argued his own 
case both in the trial Court and in this 
Court, only began to temer post-dated 
cheques in payment for goods after a 
thorough study of the criminal law on the 
subject. However this may be, tbere is 
another aspect of the matter to betaken 
into consideration. From certain remarks 
inthe judgment ofthe trial Court it seems 
possible that the lesrncd Magistrate was 
himself under the impression that the gist 
of the charge against the accused was that 
hispayment by cheque implied that he 
already had funds in the bank sufficient to 
cover the amount shown on the cheque; 
and this, as already explained, is not a 
statement which can be held to be implied 
by the chequs itself. The prosecution 
had produced evidence to show that the 
financial affairs of the accused were not 
such as would entitle him to represent that 


the cheque was a valid order for payment. 


which would be metin the normal course of 
events. It is, however, still open to thee 
accused torepel this evidence; andin a 
case like this, itisimportant that the trial 
Court, before which the defence evidence 
is to be heard, should hot misdirect itself 
but should be clearly apprised of the 
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principles by which dhus evidenceis to be 
examined. For these reasons I set aside 
the present conviction «nd sentence, and 
remand the case to tte lower Gourt fer 
fresh trial fromthe stage when charge 
was framed, after framing a new charge 
in accordance with the directions contained 


above. Tothis extent only the appeal is 
accepted, 
D. Case remanded, 


pap 


MADRAS 3H COURT 
Specia! Bench 
O. P. Ne. 136 of 1937 
October 27, 1938 
Leaag, O. J., kaonavan NAIR AND 
VaRADACEARIAR, JJ. 
Pr. Au. M. MIJTHUKARUPPAN 
CHETTI24.F: — PETITIONER 
Dt Sus 
COMMISSIONER, op INCOME-TAX, 
MADRA 3-- RESPONDENT. 

Income Tax Act (X1 of 1922), ss. 13, 10 (2), 
Proviso (a)—Method of accounting not appealing to 
Income-tax Officer—Hooks, if can be rejected—Busi- 
ness at headquarter in British India—Assessment of 
—Books relating to it, if can be rejected because 
they donot relate to foreign businesse—Deduction in 
respect of deprectatior of machinery, when it is 
worked by lessee, if :an be allowed. 

Section 13, Income Tax Act, relates only to the 
method of accounting, and the books cannot be re- 
jected merely because the method of accounting does 
not appeal to the Incime-tax Officer. The Insome- 
tax Officer may adopt the method of accounting 
which he prefers, bit ne cannot reject an assessee’s 
books by reason of the provisions of 5,13. Whére 
the books in question related to the business which 
was being assessed, rimely that at headquarters in 
British India and were not false or incomplete, 
the Income-tax Office has no right to reject the 
bouks in question because they did not relate to the 
foreign business. ‘fhe authorities cannot require the 
assessee to keep tie books of his business in Bri- 
tish India in a partillar manner and they cannot 
require him to inclu¢e in his books the details of 
his business abroul. 

A deduction should be allowed in respect of de- 
preciation of mac inery in the assessee's mill even 
if it had been werled by the lessee and not by the 
owner. Eut the a:sessee must give the particulars 
required by Proviso (@) of s. 10 (2), Income Tax Act, 
or he would not b2 in a position to claim the deduc- 
tion. . 

Mr. P. R. Srinivasan, for the Petitioner, 

Mr. M. Patanjali Sastri, for the Respon- 


dent. 


Leach, C.J.--This reference relates to 
the assessmenl, to income-tax of one Pr. Al. 
M. Muthukarıppan Cheitiar for the year 
1935-36. The agsessee lives at Paganeri in 
Chettinad wherə he has his business head- 
quarters. He is a partner in numerous 
money-lending firms carrying on business 
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in Burma, and the Federated «Malay States 
and is the owner of a rice mill at Wakema 
in Burma. Until 1930 he had also a money- 
lending, business in Colombo. He was 
assessed in respect of his business at head- 
quarters and on sums which were held to 
be remittances of profits from foreign busi- 
ness. Four questions are embodied in this 
reference, namely : 
_"(1) Is there any evidence to support the rejec- 
tion of the assessee’s account books kept at his 
headquarters in British India? (2) Is the assessee 
entitled in law toa deduction of Rs. 1,875 in res- 
pect of depreciation of machinery in the Wakema 
mill, he having leased the mili? (3) Is the In- 
come-tax Officer entitled in law to treat the remittance 
of Rs. 88,834 as representing a remittance of profits 
from a foreign business? (4) Were there any 
materials before the Income-tax Officer from which 
pe could Dord ihok debts Nos. 23, 174, 42, 80 145, 
an i 

ren is ants o ave been written off before 

The first question relates to the assess- 
ment In respect of the assessee’s business 
at headquarters. The assessee returned a 
loss, but tke Income-tax Officer came to 
the conclusion that he had made a profit 
of Rs. 5,000. The assessment was made 
under s. 23 (3), Income Tax Act, after the 
Income-tax Officer had rejected the asses- 
see's books. It is not suggested that the 
books are false; it is accepted that they are 
correct as far as they relate to the business 
at headquarters. The Income-tax Officer, 
- however, rejected the bcoks on the ground 
that they did not 

record the capital invested in the various concerns 
both individually and in partnership in Burma and 


. outside British India and therefore could not be 
held to be complete,” 


Or. appeal the Assistant Commissioner 
concurred in the rejection of the books on 
the ground that “the appellant did not 
produce proper acccunt books showing his 
total wealth and its distribution.” The 
income: lax authorities cannot require the 
gssessee to keep the books of his business 
in British India in a particular manner 
and they cannot require him to include in 
his books the detaile of his business abrcad. 
In addition to producing the books which 
related to the transactions in respect of 
the businsss at headquarters he produced 
copies of the bocks of the firms abroad in 
which he wus interested. He was nct asked 
to produce the originale, nor was it sug: 
gested that the copies were in any way 
inaccurate. It comes to this: the books 
were rejected because they did not include’ 
entries relating to foreign business which 
would have been convenient for the Ine 
come-lax Authorities when investigating the 
profits made abroad. In his statement 
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referring this case to the Court, the Oommis- 
sioner of Income-tax attempts to justify 
the rejection cf the bocks under the provi- 
sions of s. 13 of she Act. We have pointed 
out in another case to-day that s. 13 relates 
only to the method of accounting, and the 
books cannot be rejected merely because 
the method of accounting does not appeal 
to the Income-tax Officer. The Income-tax 
Officer may adopt the method of accounting 
which he prefers, but he cannot reject an - 
assessee’s bocks by reason of the provisions 
of s. 13. Nor had the Income-tax Officer 
the right to reject the bcoks in questicn 
because they did not relate to the foreign 
business. They related to the business 
which was being assessed, namely that at 
headquarters, and were not false or incom- 
plete. It follows that there is no evidence 
to support the rejection of the account 
books and this being so, the Income-tax 
Offier had no right to make the assessment 
on an estimate. He should have paid regard 
to the entries in the books. This is the 
answer to the first question. 

With regard to the disallowance of the 
sum of Rs. 1,875 in respect of depreciation 
of machinery in the Wakema rice mill, the 
Income-tax Officer wrongly held that the 
deduction claimed wes nct allowable in 
law. It was disallowed because the’ mill 
had been worked by the lessee and not by 
the owner. The disallowance wag neverthe- 
less proper. When claiming a deduction, an 
assessee must give the particulars required 
by Proviso (a) of 8.10(2). This he admit- 
ted)y failed to do and therefore he was not 
in a position to claim the deduction. The 
answer to the second question is that in the. 
circumstances the assessee is not entitled 
in law to the deduction, 

The Income-tax Officer has treated asa 
remittance of profits a sum of Rs. 88,834 ` 
which the assessee received from Singapore 
on May 10, 1934. The assessee closed his 
money-lending business in Colombo on 
May 31, 1930, having made a profit there 
of $57,650. He then transferred this sum 
to Singapore where he nad carried on a 
money-lending business for several years 
previously in partnership with others. The 
original partnership in Singapore was 
wound up in i980 and on August 8 of 
that year the assessee entered into a new 
partnership there. To this new partner- 
ship, Le contributed three sums as his share 
of the capital, namely (L) $57,650, the 
profits [which he had made in Colombo; 
(2) $51,046, the profits which Le, had 
received, from the earlier partnership in 
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Singapore, and (3) $16,000, being the 
amount of the capital he had invested in the 
earlier Singapore partnerghip. These three 
sums were entered in separate accounts 
in the books of the new firm. The assessee 
says thatthe sum of Rs. :8 834 represents 
a withdrawal from the account relating to 
the profits made in Colombo. It is not dis- 
puted that if this sam in fact represents 
profits made in the Colombo business, it is 
hot assessable to Indian income-tax, having 

* been earned four years before the year of 
assessment. .The onus of proving that this 
sum represented ‘profits made in Oclombo 
was on the assessee and the Income-tax 
Authorities held that he had not discharged 
it; but this finding must be held to be with- 
‘out foundation in view of the following 
facts which are beyond dispute: (1) In 
1930 the assessee remitted from Colombo to 
Singapore a sum representing profits which 
was more than sufficient to provide the 
remittance in question; (2) this money was 
kept ina separate account in Singapore; 
(3) the remittance in question was debited 
to this account; (1) speciñe instructions 
a requiring the remittance to be debited to 
this account were given ina letter written 
by the assessee. But the matter does not 
end there. On April 13, 1934, the assessee 
received from Singapore a remittance of 
Rs, 15,000 which was debited to the account 
relating to his profits in the pyvious part- 
nership in Singapore and on May 17, 1934, 
he received a remittance of Rs. 20,000 
which’ was also debited to this account, 
-The Commissioner of Inco re tax has recog- 
nized that these remittances of Rs: 15,000 
and Rs. 20,000 do represent profits made 
in Singapore before April 12,1931. In fact 
he reversed a decision of the Income-tax 
Deer holding that these remittances 
' repressnted profits made subsequent to that 
date: There is no difference whatever bet- 
‘ween these remittances and the remittance 
of. Rs. 88,834 and if it was right--as itun- 
-doubtedly was—to treat the remittances of 
Rs. 15.000 and Rs. 20,000 as being remit- 
tances of old profits, it follows that the 
remittance of Rs. 88,834 must be treated in 
“the same way. On the evidence before the 
Income-tax Officer he was bound to hold 
that Rs. 88,834 represented a remittance of 
profits made in Colombo. Itis not a ques- 
tion of the discharge of the burden of proof. 
There was very positive evidence on one 
side and no evidence at all on which the 
` Income-tax Officer could bise his decision. 


- Therefore the answer -to the third question” 


< must be in the negative, 


. 
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The answer to the ' fourth question must 
also bein the negative. The debts here 
referred to represent moneys which the 


assesses had lent to 
1930, some on securi! 
security. In cases wh 
on securities, they ha 


1930 or in the course 


all cases payments 
madé in 1930, Thed 


8 
off as irrecoverable ih 


various people before 
y and some without 
eio moneys were lent 
d been realized before 

of that year, but in 
to account had been 
bis were not written 

the assessee’s books 





until 1934. It is sdid that they should 
have been written off before April 12, 193}. 
There is nothing to [warrant this assertion. 
It was not until after April 12, 1931, that 
the assessee was in} a position to know 
whether the debts were irrecoverable or 
not. The Assistant |Oommissioner allowed 


sums to be written 
when payments hac 


o as irrecoverable 
been made to account 





in January or -Maret 


1931, but he was not 


prepared to treat the loans in which part 
tepayments have teen made in 1930 as 
being on the same basis, which is illogical, 
We consider that (here were no materials 
before the Income las Officer from which 
he could hold that hese debts should have 
been written off Pa April 12, 1931. ; 
As the assessee h:e succeeded in three 
out of the four questions, which refer to the 
main items, we consicer that he is entitled 
to his costs and thesa we fix at Rs, 250. s 
N.eDe Answer accordingly. 


—— 


LAHORE HIGH COURT 
Civil Miscellan¢ous No. 654 of 1937 
Mareh 1, 1938 
ADDISON AND Din Monamyap, JJ. 
Messes. TULSI DAS-NAGIN OHAND. | 
— Asseese8---PSTITIONERS i 


WETSUS 
OOMMISSIONER or INOOME-TAX, 
PUNJAB, NORTH} 


WEST FRONTIER AND 
DELHI PROVINUES, LAHORE— 
RESEONDENT 

Income Tax Act (XI) of 1922), ss. 22 (4), 28 (4)— 
Evidence relevant for jixcuiry, determination of- 
Income-tax Officer is final authority—Assessee called 
upon to produceail relerint account books—Some 
books withheld—Whetiler amounts to non-compliance 
with s. 22 (4), even whem the books already produced 
are utilized Assessme i under 3. 23 (4), tf justified 
when assessment of nert year as based on sam 
account books produced in previous year. AS 

It is the requirement of the Income-tax Officer 
which is to be sabisied by the assessee under 
sub-s. (4), s. 22, Incomb Tax Act and not what the 
assesses thinks the Incorae-tax Officer should, in the 
circumstances of the cps3, have required. In other 
words, the final arbiter of whatis required is the 
Tacome-tax Officer and rot the assersee. Similarly 

é 2 
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if an Income-tax Officer, after calling for the 
Previous-accounts relating to the various businesses 
conducted by the assessee, utilizes the accounts 
produced by the assesses in making his estimate, 
he = assessee withholding some, of them, it can- 
not be'argued that those accounts which were not 
produced by the assessee were not required for the 
Purpose of the assessment. The withholding of some 
of the account books which the assessee has been 
called upon to produce amounts therefore to a non- 
compliance with the terms of the notice issued 
under subes. (4) of 5, 22 and entails all the penal- 
ties laid down in sub-s. (4) of a. 23. Gangasagar Y. 
Commissioner of Income-taz, U, P. (1), distinguished. 
Ramaswami Chettiyar v. Commissioner of Income- 
taz, Madrasi(2), relied on. [p. 101, col. 2.) 

In such cases the Income-tax Officer is entitled 
to make assessment under s. 23 (4). Even if he bases 
the assessment of the next year cn the same 
material in thaaccount books produced by the 
&sseseee in the previous year what happens in a 
subsequent year cannot be taken to be & criterion 
for what should have happened in the previous 
year, and if an order made by the Income-tax Offiver 
is not open to objection on any legal ground, it 
cannot be set aside merely on the ground that in 
any subsequent year he himself, or his successor, 
did what he refused to do previously. [ibid] 


Mr. Kirpa Ram Bajaj, for the Petitioners. 
Messrs. J. N. Aggarwal and S. M. Sikri, 
for the Respondents. 
“Din Mohammad, J.—This is a petition 
under sub-s. (3) of s. 66, Income Tax Act, 
praying for the issue of a mandamus to the 
Commissioner to state the Gass of the peti- 


` fioner and to refer it to this Court. Origin- 
ally 11 questions were formulated in the’ 


Petition but the petitioner’s Counsel has now 
confined himself to the two questions stated 
below: Whether there has been any non- 
compliance with the terms of the notice 
issued to the petitioner under sub-s. (4) of 


` 8, 22 ; and (2). whether in view of the fact 


that the assessment for the next year was 
based on the same matérialin the account 
books which were produced before the 
Income-tax Officer, the Income-tax Officer 
and the Assistant Commissioner were legal- 
ly competent to assess the petitioner under 


-‘subss. (4) of s8. 23. 


The facts giving rise tothe two questions 
propounded above are as follows. The 
assessee is a Hindu undivided family trad- 
ing in hardware at Ludhiana and in the 
neighbouring States. He submitted ths usual 
return for 1932-33 on which he was duly 
assessed on November 2, 1932. In the course 
of assessment proceedings for the year 1933- 
34, it ‘transpired that the assessee’s in- 
come for 193233 had escaped assess- 
ment and that ithad further been assessed 
at a low rate. The Income-tax Officer, who 
was tLen dealing with the case, thereupon 
issued a notice under s. 34 and called upon 


the assesses to submit a fresh return, iù re- - 
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lation to the assessable income. The 
assessee submitted a return but it wasefourtl 
to be incomplete. Thereupon, a notice 
under sub-s. (4) of s. 22, was served orf the 
assesses requiring him to produce all the 
account books relating to the various con- 
cerns in whichthe assesse was interested. — 
With this notice only a partial compliance 
was made inasmuch as alarge number of 
books dealing with the old accounts of cer 
tain concerns belonging to the asaessee were - 
withheld. Consequently the Income-tax 
Officer made an assessment to the beat of 
his judgment under sub-s. (4) of s. 23, but’ 
in order to arrive at the figure on which 
the assessment should be made, he referred 
tothe account books which had been prce 
duced by the assessee and utilized certain 
materials appearing in those account books 
in arriving at his conclusion. The assessee 
made an application under s. 27, but the 
application was rejected by the Incomestax 
Officer on February 14.1936, and an appeal 
against that order also failed. On a petition 
being made under subs. (2) of s. 66, the 
Commissioner came to the conclusion that 
no issue of law arose and consequently dis- 
missed the petition. £ 

The main contention cf the assessee ia 
that most of the books which were not pro- 
duced were irrelevant to the inquiry and 
that even heir absence had not been felt 
by the Income-tax Officer inasmuch as he 
was in position to make the assessment 
on information furnished by the account 
books which were actually produced and 
that consequently it conld not be said that 
there was any non-compliance with the 
terms of the notice issued under subes. (4). 
ofs. 22. In support of his contention he 
has relied on Gangasagar v. Commissioner 
of Income-iax, U. P. (1), but neither, does 
the contention raised by the assessee appear 
to us to be sound nor does the authority 
relied on by him advance his case any fur- 
ther. Sub-s. (4) of 8. 22 empowers the 
Income-tax Officer to serve on any person 
contemplated by the sub-section a notice 
requiring him to produce such accouuts or 
documents as the Income-tax Officer msy re- 
quire. Sub-s. (4) of s. 23, enacts that if any 
person fails to comply with all the terms 
of a notice issued under sub s. (4) of s. 22, 
the Income-tax Officer shall make the assess- 
ment to the best ‘of his judgment. Reading - 
these two provisions of law together, the 
only conclusion that can reasonably be 

(1) 6I T O 142; 132 Ind, Cas, 329; AI R 192] All 
417;53 A 45]; 1931, a LJ 345; Ind, Rul. (1931) All 
489, . 
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deduced is that it is the requirement of the 
Income-tax Officer which is to be satisfied 
by the assessee under subes. (4), s. 22 and 
ndt what the assessee thinks the Income- 
tax Officer should, in the circumstances of 
the ‘case, have required. In other words, 
the final arbiter of what is required is the 
Income-tax Officer and not the assessee. If, 
therefore, there is any non-compliance with 
any of the terms of the notice issued under 
sub-s. (4) of s 22, the assesses makes him: 
self liable to be assessed under sub-s. (4) 
- of s. 23. To put eny other construction on 
the clear wording of the statute as contain- 
_ ed in subss, /4), 8. 22, or subes. (4), of s. 23, 
would amount to substituting the assessee 
for the income-tax authorities to determine 
what materials are necessary to be produced 
in order to enable the Income-tax Officer to 
arrive ata just estimate cf an assessee’s 
income. This could never have been the 
intention of the Legislature while enacting 
these provisions. 

In Gangasagar v. Commissioner of Income 
tax, U. P. (1), the Income-tax Officer had 
based his assessment on the actual entries 
in the books produced by the assessee 

_ and had come to the conclusion that there 
was no extra income on which the assessee 
should have heen assessed cr that such in- 
come cculd have been discovered by the 
production of those books which had not 
been produced. Here, however, the circum- 
stances are quite different, andthe Incomes 
tax Officer has repeatedly observed that 
the profits have been concealed and that 
the noneproduction of some of the books 
required by him is deliberate. That case 
therefore is distinguishable on the grounds 
stated above, It may be that as remarked 
by the learned Judges in that case, “the 
word ‘require’ really means require as a 
“piece of relevant evidence” and that it does 
not mean “that the Income-tax Officer should 
ask for documents or account books which 
he does not think to be relevant at all”; 
but, as observed in the same judgment, an 
Income-tax Officer is entitled to call for 
documents which, in his opinion, would fur- 
nish him with relevant material for assess- 
ment of tax. Itis a well-astablished rule 
of law that the Incomc-tax authorities are 
the sole arbiters of facts and that the con- 
clusions reached by them on questions of 
facts are not liableto be disturbed by any 
outside authority. It wuld, therefore, be 
entirely forthe Income-tax authorities to 
determine what evidence they consider 
relevant for the purposes of their enquiry 
and tg contend that a certain piece, of evi- 
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dence which they consiclured to be relevant 
was not relevant at allto the matter at 
issue would be in avy to encroach upon 
their domain. 

Similarly, if an E tax Oficer, after 
calling fer the previdus accounts relating 
to the varions businesses conducted by the 
assessee, utilizes the Accounts produced by 
the assessee in makingihis estimate. It can- 
not be argued that tncsie accounts which 
were not produced by the assesses were 
not required for the purpose of the assess- 
ment. An Income-tex Officer may refer to 
the accounts produced in order to arrive at 
an estimate of the assesiable income or he 
may look into the accounts in order to 
justify his conclusion as to the falsity of the 
accounts submitted ty the assessee; but, 
in our view, it is going too far to say that if 
an Tncomestax Officer wiilizes any account 
books in arriving al his estimate, those 
were the only relevan; 2ccounts which were 
necessary for his purpose and that he was 
not justified in asking: for any other account 
books. The withholdirg of some of the 
account books which “he assessee in this 
case had been calel upon to produce 
amounted therefore to a non-compliance 
with the terms of tae notice issued under 
sub-s. (4) of s. 22 anc: entailed all the penale» 
ties laid down in sabes. (4) of s. 23. In 
support of this conclusion reference may be 
made to Ramaswami (Fhettiyar v, Commig- 
sioner of Income-tax Madras (2), at p. 297*. 

The second questior. can be disposed of 
on the short ground that what happens in 
a subsequent year cannot be taken to bea 
eriterion for what shculd have happened 
in the previous year, and that if an order 
made by the Income-tax Officer is not open 
to objecticn on any llagal ground, it cannot 
be set xaeide merely va the ground that in 
any subsequent ye:r he himself, or his 
successor, did what hj refused to ‘do previe 
ously. We accordingly answer both queg- 
tions suggested by fhe assessee in the 
affirmative and dismiss this petition. The 
Commissioner will, however, get his Oouns 
sel's fee from the assessee which we esti- 
mate at Rs. 50. ° 

Aniuer in the affirmative. 

2 3 110 290; 116 Ind, Cas. 566; A I R 1929 Mad. 
60; 52M194:56 ML (41; 29 L W 273; Ind. Rul, 
(1929) Mad 566 (F. B). i 
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~ CALCUTTA HIGH COURT 
` . Appeal No. 1602 of 1937 


ý June 1, 1938 
8. K. Guose AND PATTERSON, JJ. 


Moulavi ALI AHMAD-—PLAINTIFF 
— Å PPELLANT 


Versus 


' Shrimati SHAMSUNNESSA w/o Munshi 
AMIRULLAH, MUKHTRAR AND OTAERS 


: —DEFENDANTS—RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 66—Ap- 
plicability where plaintiff cannot get any relief 
without proving that certified purchase was on 
behalf of plaintiff—Plaintiff already in possession 
and seeking confirmation of possession or defendant 
being benamidar before auction sale — Facts, if 
material—S. 66, if applies to assignee of benamidar 
—Transfer of Property Act (IV of 1882), s. 41— 
Purchaseof property from ostensible owner for con- 
sideration —Prior to purchase, title suits deciding 
obstensible owner as true owner — Purchasers, if 
get benefit of s. 41—Frauud~—Defrauding party, if can 
e allowed to disclose his fraud for resiling from his 
position. 
: The words “no anit shall be maintained” in e. 66, 
Oivil Procedure Oode, are similar to the opening 
words of s. 80 under which it has been held that the 
section is applicable to all forms of action and all 
kinds of reliefs. The test is, can the plaintiff get any 
relief or any material relief since he will not be 
satisfied only with the aforesaid declarations which 
‘are not opposed, without proving that the purchase 
‘éertified by the Court wasmade on behalfof the 
plaintiff. If he cannot, that furnishes the “ground” 
of the applicability of s. 63, sub-s. (1) so that the suit 
cannot be maintained. It is immaterial whether the 
plaintiff isin possession and seeks a confirmation of 
possession or whether he is out of possession and 
seeksto recover possession; in either cases. 66, 
applies. Bhagchand Dagdusa v. Secretary of State 
(2), Umasast Debi v. Akrur Chandra (4), Beshan Dial 
v. Ghaztuddin (5) and Keshri Mull v Sukan Ram (8), 
followed. Ismail Arif v. Muhammad Ghous (7), dis- 
tinguished. (p. 104, cols. 1 & 2.) 

The fact that defendant was benamidar before the 
auction sale is also no answerto the objection under 
8. 66 for it does not matter how the certified purchaser 
got his funds. [p. 104, col. 2.1 

“The objection under s. 66 applies to a suit against 
the assignees of the benamidar. Fuzlur Rahman v, 
Sadar Ali(1), relied on [p 104, col Lj 
», Two persons purchased certain property from an 

` ostensible owner for consideration. Prior to this 
fransaction there were title suits in all of which the 
decision was that the ostensible owner was the real 
“owner : 

Held, that all the elements ofs. 41, Transfer of 
Property Act, were to be found in the case and con- 
sequently the purchaser could get the benefit of that 
section, The fact that they purchased the property got 
as real owners but as benamidars for others who were 
defendants in previous title suite did not defeat 
s. 41. . 

The defrauding party cannot be allowed to disclose 
his fraud for the purpose of resiling from his position. 
The party fails who first has to allegethe fraud in 
which he participated. Kamayya v. Mamayya (8), 
Banka Behari Dass v. Raj Kumar Das (10; and 
Raghupati Chatterji v. Nrishingka Hort Das(il), 
relied on, 
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A. from the appellate decree of the 
District Judge, Noakhali, dated August 31, 
1937. . . 

Messrs. Atul Chandra Gupta, Jitendra 
Kumar Sen Gupta and Bhabatosh Chakra- 
burty, for the Appellant. 

Dr. Radhabinode Pal, for Mr. Gunada 
Charan Sen and Mr. Hamidul Huq, for the 
Respondents. 

S. K. Ghose, J.—The plaintiff Moulavi 
is the appellant in this 
second appeal, 
following allegation. 
odd Jands described in Sch. ka to the 
plaint belcnged to the plaintiff's step- 
brother Ameer Ali who had mortgaged 
them in 1313 B. S. to one Bhuban Mohan 
Sen. In 1318 B.S (1911) Ameer Ali execut- 
ed a deed of agreement in favour of the 
plaintiff stipulating tosell to him 4 kanis 
out of those lands at Rs. 60. Plaintiff 
paid down Rs. 125 and after obtaining 
possession of two plots, viz. Nos. 6 and 16 
built a portion of his homestezd thereon, It 
was a part of the agreement that Ameer 
Ali would redeem the mortgage and 
execute a sale deed within a certain 
time and thet failing this, plaintiff would 
pay off the mortgage and recover the 
excess if any over Rs. 625 from Ameer 
Ali, Thelatter did not redeem the mort- 
gage. Flaintifi's allegation is that he got 
information hat some other persons were 
attempting to purchase the mortgage from 
Bhuban Mohan Sen. So on November 
26,1913, plaintiff himself purchased the 
mortgage bond for Rs. 1,200. This was 
done in benami of plaintiff's son-in-law 
Munshi Ali Ahmed, who is defendant 
No. 1. Plaintiff then brought Mortgage 
Suit No. 322 of 1920 in the Court of the 
Subordinate Judge at Noakhali, obtained 
a decree, and auction-purchased the mort- 
gaged lands on Ncvember 23, 1923. All 
this was done in the benami of defendant 
No.1. Plaintiff took delivery of possession 
on August 22, 1924, but he got actual pos- 
session of only five plots, 112, plots Nos. 6 
and 16 which were already in his posses- 
sicn from the time of the agreement for 
sale and also plots Nos. 12, 13 and 17. 
The remaining plots were in the actual 
possession of defendants Nos. 4to 11 who 
were tenants under Ameer Ali; plaintiff 
then instituted Title No. 118 of 1927 in 
the Court of the Subordinate Judge for 
recovery of khas possession also in the 
benami of deferdant No.1. This suit was 
decreed on January 22, 1932. There was 
an appeal by defendants Nos. 4°to I 


The 10 kanis and 


brought the suit on the ° 
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(Appeal No. 75 of 1932) and also cross- and 3 were bona fide purchasers tor value 
objection by plaintiff. These were decided and that the eaddustramah was nob a 
of July 24, 1934, the result being that genuine document. (Defendant -No. 1 
the appeal was dismissed for want of filed written statemert; supporting these 
prostcution and the cross-objection was contentions, but he did ‘not appear at the 
decreed as to mesne profits, etc. trial. The Sabordinats Judge granted all 
_ Before the disposal of the appeal, plaine the reliefs and decredd the suit, Defen- 
tiff obtained a Memorandum on eaddust- dants Nes. 2 and 12 appealed. The- 
namah from defendant No lacknowledg- District J udgo has held. 45 follows : 
ing that defendant No. 1 was a mere “My findings are that defelnginnt No. 1 was the be- 
benamidar cf the plaintiff. Subsequently namidar for the plaintif| in the purchase of the 
. the parties fell out. On February 10, mortgage bond from Bubar! |¥ohan Sen and in sub- 


uent suits arising from tlle, purchase of the mort- 
1934, defendant No.1 executed a deed of Pes bond, and that tranbiqos made by defendant 


sala in fuvour of defendant No. 3 in res- No.1 by the kobalas Exs / znd H though for value 
' pect of the lands of Suit No. 118 (thus under . Were notmade in good fait: but the plaintiff's suit 


} . : must be regarded as barred) by s. 68, Civil Procedure 
appeal) and also his rights under the Oode, and also the plaintiff nust be regarded as estopp- 


mortgage decree after the appeal had qd because fraud on his ‘step-brother Ameer Ali. 
been dispesed cf; defendant No. 1 and  talugdar by benami purcllase. was carried out; and 


defendent No- jotaliy on October 6, Mat). - reid alt euscecd becana Hla na aa area tick 
; = 8 e 

ce a deed of sale in favour of de proved to be genuine, wag! vpid for want of congider- 

endant No. 2 who is benamidar for her ation and the contract conta ned therein did not help 


husband, defendant No. 12, in respect of the plaintiff.” 
all the plots, excepting plots Nos. 6 and On these findings this suit was directed 
16, and all rights under the decreesin to be dismissed. Hence this second 
Suit Nos. 118 and Appeal No. 75. Plaintiff's appeal by the plaintif. The first question 
case is that these kobalas were fraudu- in this appealis whether the suit is barred 
. lent, collusive and without consideration under s. 66, Civil IPyccedure Oode. The 
and that defendant No. 1 refused to Subordinate Judge held in the negative 
execute a deed of relinquishment in on two grounds: (|) that the benami 
accordance with the terms of the eaddust- purchase of the moyljage bond had been 
namah, Defendant Ne. 2 started made by the plaintiff privately before his 
execution of the decree purchased by auction purchase in execution of the 
him. So plaintiff brought fhe present mortgage decree; (2) that there was ah 
suit praying for reliefs which may be agreement as per eqdustnamah Ex. 1 (a) 
summarized as follows: (1) that his title which plaintif was, entitled to enforce. 
to the suit lands be declared and his The second point if xo longer available 
possession therein be confirmed; (3) that in view of the finding, of fact in the lower 
it be declared that he was the real Appellate Court thit the eaddustnamah 
purchaser of the mortgage bond, the is not genuine. On| the point of law the 
real plaintiff in this suit, to enforce learned District Jujlgs bas differed from 
Ahat bond and the real purchaserof the the Subordinate Jiudige. In this Oourt 
e auction-sale in execution of the subsequent Mr. Gupta for the appellant has reiterated 
decree; (3) that it be declared that he the Subordinate Judge's point of view that 
“is the real decree-holderin T. S.No. 118 of the relationship of ,benami existed prior 
1927 and T. A. No. 75 of 1932; (4) that de- to the auction purchtse at the execution 
fendant No. 1 be directed to execute a deed sale. He has further contended that s, 66 
of release in terms ofthe eaddustnamah; has no application] when the plaintiff is 
(5) that it be declared that the kobalasin seeking for E N NDA of possession and 
favour of defendants Ncs. 2 and 3 are not recovery of pojsession on the strength® 
fraudulent, collusive and without con- of the auction-pulehase and also when 
sideration. the plaintiff prays |fpr declaration that he 
Defendants Nos. 4 to 11 who are said was the real plaintiff in a certain 
‘to have since made over possession tothe suit and the real: auction purchaser in 
plaintif did not contest the suit. The execution of the decree in that suit. I 
contest was by defendants Ncs. 2, 3 and 12. did not understand! Mr. Gupta to contend 
They denied the alleged benami character that s. 66 would onl'7 apply to the parti- 
of defendant No. 1 and pleaded that the cular defendant [who was the certified 
suit was barred by s. “66, Civil Proce- purchaser, viz, defendant No.1, ana not to 
dure Code, and by the principle of estoppel. the other defendaits, viz. the present con- 
They ¢urther pleaded that defendants Nos, 2 testing defendants ‘who derive their title 


e 
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from defendant No.e 1. Indeed such a 
contention would not be tenable in view 
of the fact that in the present s. 66 the 
words “‘no suit shall be maintained 
-against any person claiming title under a 
purchase certified by the Court” have been 
substituted for the words “mo suit shall 
be maintained against a certified pur- 
chaser” which occurred in s. 317 of the 
Code of 1882. The objection under. s. 66 
applies to a suit against the assignees 
of the benamidar: Fuzlur Rahman v. 
Sadar Ali (1. It may be added that 
there is here no case of fraud such 
as would make sub-s. (2) of s. 66 appli- 
cable. 

Turning now to the question of main- 
tainability, Dr. Pal for the respondents has 
stated that, while he is not interested in 
opposing the plaintiff getting a declaration 
that he is the real purchaser of the mortgage 
bond from Bhuban Mohan Sen or that 
he is the real plaintiff in the suit upon 
that bond, he does oppose the other 
reliefs asked for in this suit and they are 
all hit by s.66. It has been held that the 
section must be construed strictly. But 
the words “no suit shall be maintained” 
are similar to the opening words of s. 80 
under which it has been held that the 
section is applicable to all forms of 
action and all kinds of relief: Bhagchand 
Dagdusai v. Secretary of State (2). The 
test is, can the plaintiff get any relief 
or any material relief since he will not 
be satisfied only with the aforesaid de- 
clarations which are not opposed, without 
proving that tke purchase certified by 
the Court was made on behalf of the 
plaintiff. He cannot. That furnishes the 
“ground” of the applicability of s. 66, 
sub-s. (1) so that the suit cannot be main- 
tained. ` 

In support of his contention that the 
séction does not apply when the plaintiff 
is already in possession, Mr. Gupta has 
relied on Sasti Churn Nundi v. Annopurna 
` (3). That case does not appear to have 
been followed; on the other hand it has 
been dissented from in Umasasi Debi v. 
Akrur Chandra (4). There it is pointed 
out that it is immaterial whether the 


aP 320 W N 112; 107 Ind. Cas, 67; A I R 1928 Oal, 


(2) 54I A 338; 104 Ind. Oas, 257; A IR 1987 P O° 
176; 51B 725; 53 M L J81; 25A LJ 641; 29 Bom. L 
R 1227; (1927) M W N 561;46 OL J 76; 1 Luck Oas. 
291; 32 O W N 61; 26 L W 809 (P 0). 

P 

)53 O 297; 92 Ind. Cas. 984; AI R 1926 Oal. 542; 
300 W N 160. 
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plaintiff is in possession and seeks a 
confirmation of possession or whether he 
is out of possession and seeks to recovay 
Possession; in &ther case s. 65 applies. 
In this view Ouming, J. followed Strachey, 
C.J. in Beshan Dial v. Ghaziuddin (5). 
This decision was followed in Keshri Mull 
v. Sukan Ram (6). Mr, Gupta has refer- 
red us to Ismail Arif v. Muhomed Ghous 
(7), but there not only was plaintiff in 
possession but defendant failed to prove 
title so that he became a trespasser, while | 
here the defendants hold title through the 
auction-purchase which cannot be im: 


peached by the plaintiff. The fact . 
that defendant No, 1 was benamidar 
before the auction sale is also 


no answer to the objection under e. 66 
for it does not matter how the certified 
purchaser gothis funds. It may be added 
that plaintiff makesno case of subsequent 
acquisition of title; as for instance, by 
adverse possession, and his story of the 
eddustnamah has been found to be false. 

Dr. Pal has also challenged the con- 
tention ofthe appellant thatthe plaintiff 
is already in possession and therefore 
prays for confirmation of poasession. Dr. 
Pal points out that the District Judge dealt 
with the question of possession as an 
element in the proof of benami. Plaintiff's 
possession of plots Nos.6 and 16 is admit- 
ted; these plots are also not covered by 
the decree i@ Suit No. 118 The learned 
Judge finds that: 

“the plaintiff got possession in partof someof the 
other plots, Asregards the defendants, admittedly 
they had no possession in any plot except plots Nos. 
12,13, 14 and 17." 

But ‘‘defendant No.1 never had posses- 
sion of any part.of the suit lands.” This 
finding may be sufficient to prove benami, 
but is it sufficient to justify the prayer for 
confirmation of possession ? Dr. Pal contends 
that it isnot, and suggests that, if necessary, 
the matter may bs remanded for proper 
decision, Itis, however, not necessary to 
pursue the matter further in my view of 
the applicability of 9. 66. As mentioned 
already, the suit is based on the ground 
that the certited purchase was made on 
behalf of the plaintiff and therefore 
the suit is not maintainable. Indeed as 
the appellant's Advocate in reply con- 
ceded, it would have been better for his 
client to have waited for the other side 
to bring the suit against him so that 


(5) 23 A175; A W N 1901, 44. 
- (8) 12 Pat. 616; 149 Ind. Oas. 393; A IR 1983 Pat. 
284; 14 P L T 208; 6 R P 598. : 
(7) 20 C 834; 20 I A 99; 6 Sar, 305 (PO), . 
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he could take the ground in defence. His 
suit must fail under s. 66, Oivil Procedure 
Qode. The next point that may be con- 
sidered in this appealis that of estoppel. 
The question is whether the plaintiff is 
estopped from setting up his title because 
he deposed in the mortgage suit to the 
effect that defendant No. land not he was 
the real purchaser of the bond and because 
of his fraud on Ameer Ali by violating 
the agreement for sale with him. On the 
first point the learned Judge has held 
that the defendants were aware of the 
whole position and so no estoppel arises. 
Onthe second point be has held that 
plaintiff is estopped. The fraud on Ameer 
Ali lay in this that, although the agree- 
ment was that plaintiff would redeem the 
mortgage bond if Ameer Ali should fail 
to do so, plaintiff in fact went and pur- 
chased the bond thereby making a bargain 
to his advantage. On the otherhand when 
the mortgage suit was brought and Ameer 
Ali pleaded that Moulavi Ali Ahmed had 
fraudulently purchased the mortgage 
bond instead of redeeming it, Moulavi Ali 
Ahmed deposed thatnct he but bis son- 
in-law had purchased the bond. This was 
for the purpose of “meeting the defence” 
as the learned Judge says, and so Ameer 
Ali was defeated. The learned Judge says 
further that defendants Nos. 2 and 3 were 
nevertheless aware of the whole position 
and so no estoppel arises on thi ground. At 
the same time, since Moulavi Ali Ahmed 
himself deposed in open Court thatnot he 
but his son-in-law was the real purchaser, 
can it be said that defendants Nos. 2 
and3 acted otherwise than bona fide 
in taking the kobalas from defendant 
No. 1? 

Mr. Gupta forthe appellant has ‘con- 
tended that no case of fraud was made in 
written statement or pressed at the trial, 
Paragraph 7 of the written statement does 
allege fraud as {due to plaintiff's deposi- 
tion inthe mortgage suit, butitis not 
` specifically stated that plaintiff took up this 
attitude to defeat Ameer Al's claim. 
Issue No. 15 of the trial Court mentions 
fraud, but the Subordinate Judge said 
nothing about it though the facts were 
all in evidence. Dr. Pal concedes that 
his clients are not affected by the fraud 
on Ameer Ali, but his contention is that 
the defrauding party cannot be allowed 
to disclose hisfraud for the purpose of 
resiling from his position, “The party 
fails who first has to allege the fraud 
in which he participated” : Kamayya v. 
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Mamayya (8) referfing to Petherpermal 
Chetty v. Muniandy Sera (9). The learned 
Judge also refers ta Banka Behari Dasa 
v. Raj Kumar Das (I) and Raghupati 
Chatterji v. Nrishitigha Hori Das (11), 
wherein the same p-inciple was affirmed. 
Dr. Pal has pointed out that according to 
the findings of fact which are conclusive 
in this appeal, the a >pellant has been 
guilty of fabricating false documents. 
As the learned Judge says: “plaintiff clearly 
hasnot shrunk froin questionable means 
in order to prove Lis case.” In order to 
prove the benami purchase of the mort- 
gage bond, plaintiff produced a baina- 
patra, Ex. 3. The learned Judge finds 
that itis not a gentine document and 
that it was surrepti.iously introduced at 
a late stage cf the case. In order to prove 
his possession, plaint f produced two kabuli- 
yats Exs. 6 and 6 (al. These also the 
learned Judge dovs not consider to 
be genuine. Inorder to meet the objection 
under s. 66, Civil Procedure Code, plaintiff 
came forward with a story of subsequent 
agreement by defendant No.1 to execute 
a deed of release ng per eaddustnamah 
Es. 1 (a), The learned Judge holds that 
the . genuineness of this document has not 
been proved satisfactorily. In the Madras 
case, Kamayya v. Mamayya (8) the plea of 
benami was not allowed to be set up by 
way of defence. Inthe present case the 


appellant is ina wose position, he being 
the plaintiff. S 
I hold therefore that the suit is not 


maintainable on th? ground that the plain- 
tiff cannot ask for walief against his own 
fraud. It follows I think from this that 
the contesting defeidants can also get the 
benefit of s 41, Transfer of Property Act. 
Dr. Pal has referred us to Ram Coomar 
Koondoo V. John c Maria McQueen (12) 
where there was <draission by the osten- 
sible owner that sae was benamidar, but 
it was held that if was not sufficient to put 
the purchaser upon inquiry. In the pre- 
sent case, beforethe contesting defendants 
Nos. 2and 3 puicrased, there were the 
mortgage suit, th» 3uit No. 118, criminal 
eases under s. 145, Criminal Procedure 
Code, ete, and >» rent suit, vide plaint 
Bs. O. Inall thes» the decision was that 


(8) A IR 1918 Mad, 335; 43 Ind, Oas. 352; 32 M L J 


4. 
(9) 35 0551; 35 T A 38; 4 LB R 266 (P 0). 


(10) 27 O 231; 4 O W IN 289. 
(it) 36 O L J 481; 71 Ind. Cas. 1; A IR 1923 
Oal. 9 


1. 90. 
(12)18 W R166; I A Sup. Vol. 40; 11 B LR 46; 
3 Sar. 160 (P Q). 
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defendant No. | was the real owner on the 
basis of the deposition orthe admission 
of Moulavi Ali Ahmed. Interested persons 
who assailed this position were repelled 
and decision was given onthe basis of 
defendant No. l being the true owner. 
The mere fact that defendants Nos. 2 and 
3 arerelated to the defendants in the 
above suits does not outweigh the circum: 
stance that those defendants were defeated. 
The District Tudge finds that the kobalas 
Exs. A and H were for consideration. 
He at the same time finds that the purchase 
was made bona fide. He seems to confuse 
bona fides with the motive which led 
defendant No. 1 to sell to defendants Nos. 2 
and 3. As the learned Judge says: 

“Plaintiff did not challenge the reality of the 
kobala Exs. A and H butonly stated that defen- 
dants Nos. 2 and 3 were not the real purchasers but 
benamidars for others who were defendants in the 
previous title suits.” 

That does not defeat s. 41, Transfer 
of Property Act. It seems to me that all 
the elements cf that section are found 
and the suit must fail on this ground 
also. This being our view on the main 
grounds discussed in this appeal, the 
appeal fails and it is dismissed with costs. 
The cross-objection is dismissed. 

Patterson, J.—I agree. 

D. Appeal dismissed. 


. arenira nang 


NAGPUR HIGH COURT 
Second Civil Appeal No. 250 of 1936 
September 1, 1928 
Boss, J. 
RAMNATH— APPELLANT 
| versus 
MOHANLAL RADHAKISAN MARWADI— 
. RESPONDENT 
Civil Procedure Code (Act V of 1909, s. 2(12), 
0. XXI, r. 63—Claim suit — Plaintiff proving his 
title to property — Possession of auction-purchaser, 
af wrongful as far as mesne profite are concerned— 
“Wrongful” in s. 2 (12), meaning explained ~ 
Pleadings — Amendment — Limitation — Amended 
plaint filed after limitation for suit—No new cause 
of action introduced —Question of limitation does 
not arise—Hindu Law — Debts — Father —Son's 
liability— Father sued in personal capacity — 
Execution of decree against sons share in joint 
family property — Burden of proof— Plaintiff in 
claim suit under O. KAT, r, 63, Civil Procedure Code, 
alleging that decree passed against father was it 
representative capacity — Burden of proof is on 


plaintiff —Plaintiff establishing that father and son, 


were joint and that suit was against father —Burden 
if discharged. i 

There canbe no doubt that the essence of a 
claim to mesne profits is the wrongful possession 
ofthe defendant, Where in a claim suit the plaintiff 
proves his title to the property claimed by him, 
the possession of the  auction-purchaser who 
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purchased the property in execution, becomes 
wrongful so farasthe mesne profits are concerned. 


The plaintiff is entitled to claim mesne profits from, 


the auction-purchase® Possession which may be 
rightful for certain limited purposes as against the 
judgment-debtor may be wrongful as against tRird 
parties, and the mere fact thatthe possession was 
obtained through the instrumentality of the Courts 
will not avail either the decree-holder or the auction- 
purchaser as against persons whd were not parties 
to the decree, The ordinaryrule is that an owner of 
property who is wrongfully kept outof possession 
is entitled to mesne profits, and however rightful the 
auction-purchaser's possession may be as against 
parties to the suit, if it can avail him nothing as 
against third parties in regard to the right to 
possession, it cannot avail him in respect of other 
matters which directly flow out of those rights, 
109, col. 1.] 

|Case-law referred to.] 

The word ‘wrongful’ in s. 2 (12) of the Code of 
Civil Procedure is used in a special sense. It does 
not mean possession which is wrongful for all 
purposes. It only means that the person who has 
no right to possession as against the party claiming 
it is in wrongful possession as against that party 
for certain purposes including mesne profits but not 
wrongful for all purposes, Thus he is not liable 
for all losses which the party kept out of possession 
may have sustained but only for such profits as he 
actually received or which with due diligence he 
might have received. [ibid.] 

Where an amended plaint is filed ata time when 
the suit was barred by limitation and a perusal of 
the two plaints show that the amended plaint does 
no more than furnish particulars and that 
introduces no new cause of action, no question of 
limitation arises. 

A decree passed against the father in a joint 
Hindu family, can be executed against the son'sshare 
in the family property even if the father was sued in 
his personal expacity and not as @ manager or as 
representing the family. Bhagwan v. Ramdayal (3), 
followed. 

Quere.—Where in a claim suit the plaintiff who 
bases his claim ona mortgage decree obtained 


[p. 


against a member of a joint Hindu family, alleges ` 


that the member was suedin a representative 
capacity as the manager, the burdenof proving 
these allegations is primarily on him. But the 


question is whether that burden is discharged the- 


moment the plaintiff establishes that the father and 
son were joint and that the suit was against the 
father. Bissessur LaliSahoov. Luchmessur Singh 
(1), Madhodas v. Gangabar (2) and Bhagwan v. Ram 
do;,al (3), referred to. 

S. O. A. from the appellate decree of the 
Court of the Third Additional District Judge, 
Amraoti, dated February 17, 1936, in Civil 
Appeal No. 35-A of 1935 modifying the 
decree of the Court of the Second Subordinate 
Judge, Second Olass, Amraoti, dated Sep: 
et d 11, 1935, in Oivil Suit No, 354 of 
1930. 

Mr. J. R. Mudholkar, for the Appellant. 

Mr. N. T. Mangalmurti, for the Respond- 


“ent. 


Judgment —Thia is an appeal by the 
first defendant Ramnath. Originally he 
was the second defendant, but the person 
who then figured as the first defendant’ was 


1939 
struck out during the course of the proceed- 
ings and Ramnathhas stepped up into his 
place*in the array of deféndants and has 
become the first defendant.. | 

The suit is a claim suit seeking the usual 
declaration andis also for possession of 
two fields S. Nos. 66 and 129 of Mouza Dahi- 
gaon and. for mesne profits. The plaintiff 
claims to derive his title under a mortgage 
from the following three persons: (1) 
Bhagwan, the second, defendant, (2) Hari, 


* the father of the third defendant Bathu and 


| fendant Saru. 


LAH 


(3) Ganpat, the husband of the fourth de- 
(Jam giving the numbers as 
they now exist. Originally these defendants 
had different numbers for the reasons given 
above), This mortgage was foreclosed in 
due course in the plaintiff's favour and he 
was given possession on November 26, 1929. 
_ Two persons Bansilal and Asaram who ori- 
ginally figured as the first and third defend- 
ants but who were later struck out, obtained 
simple money decrees against Bhagwan, 
Nathu, Saru and Narayan who now figure 
as defendants Nos. 2—5. They attached the 
properties now in suit in execution and 
had them brought to sale. They were pur- 
chased at the aucticn by the first defendant, 
who as I have raid, is the appellant here, 
en February 22, 1930. The plaintiff object- 
ed but his objection was disallowed on 
March 22, 1930, and so he now brings this 
claim suit. He succeeded inetke Courts 
below and so the first defendant appeals. 

_. The first question raised in appeal relates 
to the fifth defendant Narayan’s interest 
in the property. He isa son of the second 
defendant Bhagwan but was not a party 
either to the mortgage or tothe mortgage 
decree. Itis urged that since it has not 
been skown that the second defendant was 
sued in a representative capacity, the rights 
of the son were not affected by tLe mortgage 
and vonsequently the plaintiff obtained no 
rights to his interest in the property. The 
.extent of his-interest is 1/6 and so it is 
claimed that the plaintiff's suit is bound to 
fail at least to the extent of that share. 

It isto he observed that this plea was 
not taken by the first defendant in eitber 
ofthe lower Courts ner is it among the 
grounds of appeal here. The fifth defendant 
raised it but-made no attempt to substan- 
tiate it; in fact the case proceeded ex 
parte against all the defendants after tho 
stage of pleadings. The plaintiff pleaded 
that the second defendant Bhagwan was 
described as the manager of the family 
consisting of the mortgagors and Bhagwan's 
son N&rayan and that the decree was ob- 
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tained against him in fiat capacity. But 
here again no attemp tas been made, to 
substantiate this plea) , The fifth defendant 
admitted that be was] j int with his father 
but denied that the fajh2r was the manager. 
He claimed to be the manager himself. The 
question then resolve itself tothis: Where 
does the burden of pra? lie ? 

It may be concedell at the outset that the 
suit being a claim sui; in which the plaintiff 
has failed at the objectioa stage, the primary 
burden is on him. Bet the question is 
whether that burden is discharged the 
m ment the plaintif establishes that the 
father and son werejjoint and that the suit 
was against the fathes. 


Their Lordships fof the Privy Council 
appear to have stalled unequivocally in 
Bissessur Lall Sahoo| v. Luchmessur Singh 
(1), that that is all a| creditor need prove. 


This is what they say: 
“It appeare to their fon the that, acting on the 


principle which follows fron their finding that this 
family was joint, it muft te assumed that Mosaheb 
Dass is sued asa represdniutive of the family, and 
that it must be further| assumed that Nath Dass, 
in taking the lease of jhe mouzah, here referred to 
Ramnuugger, in respect oi ‘which the rent was due, 
must be assumed to have token it on behalf of the 
family, and thatthe delpt oust be deemed to be a 
debt from the family..... .... Their Lordships have, 
therefore, come to the conclision that, although there . 
may have been some irregularity in drawing up these 
decrees, they are substinially decrees in respect 
of a joint debtof the family and against the re- 
presentative of the family, and may be properly exe- 
cuted against the joint flariily property.” 

But I pointed outlin Madhodas v. Ganga- 
bai (2), that this appears to conflict with 
the ratio decidendi in Bhagwan v. Ramdayal 
(3) and so the quesiion will have to be con- 
sidered afresh some Jay. 

But the difficulty clisappears iu this case 
because the fifth [defendant is the son. 
Staples, A. J. O. holds in Bhagwan v. Ram. 
dayal i3), that when the decree is against 
the father 

“it will be executed 
family property even t 
his personal capacity 
representing the family, ie f 

Following that rdlir.g I hold that the fifthe 
defendant's share ilo passed to the plaint- 
iff under his foreclpsure decrees. 

The next question is about non-joinder. 
The decree-holders Bansilal and Asaram 
who originally fighred as the first and third 
dgefendants were given up by the plaintiff 


dd) 5CLR 477 at pn. 4/9; 6 I A 233; 4 Sar 76! 3 
Sather €86. 

(2) 31. N L R352 at |p. 356; 154 Ind, Oas. 333; AT 
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Nag. 88; 6 R N 202. 
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when they stated that they claimed no inter» 
est in the prceperty and sothey were dis- 
charged. It is argued that they were neces- 
sary parties and so the suit is bad for non- 
joinder. 

Order I, r. 9 of the Code of Civil Proce- 
dure states that no suit skall be defeated 
by reason of non-joinderand that the Court 
may in everysuit deal with the matter in 
controversy s2 far as regards the fights 
and interests of the parties actually before 
it. Order I, r. 13, states that 

“gil objections to non-joinder must be taken at the 
earliest possible opportunity and in allcases where 
issues are settled, at or before such settlement, unless 
the ground of objection has subsequently arisen, and 
any such objection not sotaken shall be deemed to 
have been waived.” 

The earliest possible opportunity was on 
September 21, 1931, when these persons 
were discharged. The latest time for objec- 
tions wason April 29, 1932, when the issues 
were settled. As a matter of fact the 
question was again raised on October 24, 
1933, and even then no objection was 
taken. Itis clear then that this objection 
must fail. 

- Another objection is on tha score of 
limitation, an amended plaint was filed on 
July 20, 1931, ata time when the suit was 
barred by limitation and it is argued that 
the suit must date from the filing of this 
plaint. A perusal of the two plaints, how- 
ever, will show that the amended plaint 
-does no more than furnish particulars. It 
introduces no new cause of action. The 
amendment ought really to have been made 
in the original plaint itself or alternatively 
furnished separately ag particulars. No 
question of limitation therefore arises. 

The real question for decision is whether 
the plaintiff is entitled to mesne profits. 
The first defendant contends ihat he took 
possession under the process of the Civil 
Courts; that he did nothing to initiate the 
proceedings; and that he purchased ia 
good faith. Therefore he contends thai 
his possession was not wrongful, at any 
rate tillit was declared to be so by a Court 
of competent jurisdiction. 


“There can be no doubt that the essence 

of a claim to mesne profits is the wrongful 
possession of the defendant. It is not 
necessary to travel beyond the definition 
in s. 2 (2) of the Code of Civil Procedure 
to determine that. Therefore what we have 
to see is whether the possession of an 
auction-purchaser is wrongful. I do not 
see what else it can be, for otherwise the 
plaintiff would have no right to immediate 
possession. 
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But, it is argued, their Lordships of tha 
Privy Council have decided in Grish 
Chundar Lahiri v. Shoshi Shikharesway 
Roy (4), that me8ne profits are “in” the 
nature of damages which the Court may 
mould according to the nature of the case”, 
and in another case Dakhina Mohan Roy v. 
Saroda Mohan Roy (5), their Lordships 
laid great stress upon the question: of good 
faith and based their decision upon justice, 
equity and good conscience. They also, 
held that the plaintiff who was in posses- 
sion under a decree of the Oourt was in 
rightful possession so long as the decree 
stood. Therefore itis urged the matter ig 
concluded. But their Lordships also 
pointed out that as he had been wrongfully 
obstructed, the balance of accounts was 
against bim. In those circumstances their 
Lordships held that since there was no rule 
to prevent the plaintiff from recovering the 
loss he had suffered, the rules of justice, 
equity and good conscience should apply. 
But they also made it clear that though the 
plaintiff's possession was rightful in one 
sense of the term, it was wrongful so far 
as mesne profits were concerned. It is 
true they were not deciding this question 
there, and it is equally true that the plain- 
tiff had conceded his liability to account 
but their Lerdships’ observations cannot 
be altogether ignored. 

Then again it must be remembered that 
thoss observations were made with reference 
to parties to the suit. The contest there 
was between the same set of parties in both 
suits. The situation changes the moment 
the rights of strangers. Possession which 
may be rightful for certain limited pur- 
poses as against the judgment-debtor may 
be wrongful as against third parties, and 
the mere fact that the possession was 
obtained through the instrumentality of 
the Courts will not avail either the decree- 
holder or the auction-purchaser as against 
persons who were not parties to the decree. 

This clear cut distinction between parties 
and strangers is seen in an extreme form 
in the caseof stranger auction-purchasers. 
Even if the decree under which the sale 
was held is afterwards reversed, the title 
of a stranger auction-purchaser is not 
affected as against a party tothe suit. See 
Zain-ul-Abdin Khan v. Muhammad Asghar 
Ali Khan (6) and Rewa Mahton v. Ram- 
kishen Singh (7). But it avails him nothing 

(4) 27 G 951 at p. 967; 27 I A110; 7Sar 687; 4 OW 
N 631 (P. 0.). 

(5) 21 O 142 at p. 148; 201 A 160; 6 Sar 366 (P, 0). 

(6) 18 A 166 at p.172; 15 I A 12; 5 Sar 129 (P O). 

(7) 14 O18 at p. 25; 13 I A 106; 4 Sar 746 (P Q), 
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as against persons who are not parties to 
the suit. So far as they are concerned, 
the rule of caveat emptor applies and so 
the’ aucticn-purchaser, even though a 
stranger to the decree under which he 
purchased would have to yield up posses- 
sion to the true owner provided he also 
was not a party to the decree. See Umes 
Chunder Sircar v. Zahur Fatima (8). That 
“being so, I cannot see how the ru'e about 
Mesne profits can be any different. The 
ordinary rule is that an owner of property 
who is wrongfully kept out of possession 
is entitled to mesne profits and however 
rightful the auction-purchaser’s possession 
may be as against parties to the suit, if 
it can avail him nothing as against third 
parties in regard to the right to possession, 
I do not see how it can avail him in respect 
of other matters which directly flow out of 
those rights. 

InfPerumal Udayar v. Krishnama Chetti- 
yar (9) a purchaser who entered into posses- 
sion on the strength of a sale under the 
Madras Recovery Act of 1664 was held to, 
be in rightful possession until the decree 
was set aside but was nevertheless held 
to be accountable for mesne profits for the 
entire period of occupation. Here again 
the use of words rightful and wrongful 
requires explanation. The truth of the 
matter is that the word wyongful ins, 2 
(12) of the Ccde of Civil Procedure is used 
in a special sense. It does not mean 
possession which is wrongful for all pur- 
poses. It only means that the person who 
has no right to possession as against the 
party claiming it is in wrongful possession 
as against that party for certain purposes 
includidg mesne profits but not wrongful 
for all purposes. Thus he is not liable for 
all losses which the party kept out of 
Possession may have sustained but only for 
such profits as he actually received or 
which with due diligence he might have 
received. 


As regards the rulings cited, Maroti Y- 
Abhiman (10), related to a case of a pur 
chaser from a Hindu widow with a limited 
estate. There is of course no difficulty 


there because the purchaser has a title . 


good against all the world including the 
reversioner up till the moment the rever-. 
sioner chooses to set aside the alienation. 
Possession of that kind js of course not 
wrongful. In the case of Ram Pershad 


(8) 18 O 164; 17 I A 201; 5 Sar 507 (PO). 
(9) 17 M 251, : . 
(10) AIR 1921 Nag. 132; 6l Ind. Cas. 543, 
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Dass v. Shah Wajid Ali (L1) thé defendant- 
was prevented by. virtue of a decree 
obtained by the plaintiff himself from 
realising the profits and it was held that 
that did not give r.se tothe right because 
the wrongful possession contemplated in 
cases of mesne prol.ts means a possession 
in which the party ‘hes power and control 
over the property. iI need not refer to the 
other rulings cited, sor need Isay much 
about. the passage cited in Mayne on 
Damages, 10th Editior, p. 434. The position 
contemplated there is much the same, 
having regard to'tne difference between 
the Hindu and tho English Law as the 
position in Maroti v. Abhiman (10), referred 
to above. It is nof ir. point here. 

The appeal fais and is dismissed with 
costs. : 


D. Appeal dismissed, 
(1118 WR318, | 
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| 
' 


t 
Pp 


LAHOF.E. HIGH COURT 
Letters Pater't Appeal No. 41 of 1937 
Jace 4, 1937 
Cotpstagam inp Din MOHAMMAD, JJ. 
Malik GHULAM MOHAMMAD KHAN— 
J UDGMEN"'-DEBTOR—APPELLANT 
' versus 
Nawab Zada Malik AMIR 
MOHAMMAD KHAN-—DRrOBEE-HOLDER— 
Fis8PONDENT 
Punjab Relief wf Indebtedness Act (VII of 1934), 
8. 34—Cireumstandes bringing judgment-debtor under 
s. 34, must be established by decree-holder — Shifting 
of onus— Warrant aj arrest without allowing oppor- 
tunity to judgment.dcltorto give his reasons for non- 
payment— Legality. y 
Under s, 34 of ths Punjab Relief of Indebtedness Act 
a duty is in the firs; instance cast upon the decree- 
holder to bring circumstances on the record from 
which the Court [nar be in a position to draw its 
own inference as tc the cogditions laid down in the 
substantive part of the “seétion. This burden may 
possibly be discharged otherwise, as for example, 
by the admission, oi the judgment-debtor that he owns 
some money or l'y other unimpeachable evidence that 
he owns it, but this, as remarked before, will nobe 
conclusive. It will merely shift the onus onto the 
judgment-debto.'t> prove his immunity from arrest. 
Once itis proved thatthe judgment-debtor had pro- 
perty available ‘fcr discharging his debts after 
being called upp to pay them, the onus falls back 
upon him to priv; some just cause for not having 
discharged then, more especially when a Court has 
granted him titne ma promiseto use that property 
for paying his decree-holder, and if he offersno kind 


e 


of explanation, thu Court can legally conclude that he 


has without just cause contumaciously refused to pay 
the amount of jhe decree in whole orin part. Where, 
however, the Court issues a warrant of arrest without 
going into the question of contumacy or just cause 
and without giving any opportunity: to the judgment: 


130. 


debtor to give his reasons for not paying the amount 
the warrant ofarrest so issued is illegal. [p. 111, col. 
1 . 


_L. P.’A. from an order of Mr. Justice 
Skemp, dated January 28, 1937. 

Messrs. B. H. Ali, Badr-ud-Din for Mr. 
A. G. Maurice, for the Appellant. 

Mr. Mahmud Ali, for Dr. Mohammad 
Alam, for the Respondent. 


Coldstream, J.—Malik Amir Mohammad 
Khan, the respondent to this appeal, holds a 
money decree against the appellant Malik 
Ghulam Mohammad Khan. On May 328, 
1936, he sought to execute it by attach- 
ment of all the judgment-debtor’s property 
and by his arrest. The Senior Subordinate 
Judge executing the decree ordered attach- 
ment of all the appellant’s property, lands, 
houses and cattle and gave notice to him, 
presumably under O. XXI, r. 37, Oivil 
Procedure Code, to show cause why he 
should not be arrested. On June 4, the 
appellant’s lands and cattle were attached. 
On July 3, the appellant put in a petition 
stating that he had not had sufficient time 


to make arrangements for paying the- 


decretal amount, that he was not being 
contumacious and that he would pay the 
debt in instalments as best he could if given 
time after selling his wheat crop, which 
had not yet been completely harvested. 
The Subordinate Judge passed an order 
allowing the appellant until August 7, to 
pay the money and recording that if he had 
not paid by August 7, it would be presumed 
that his failure had been contumacious, 
On July 4, the appllant submitted a 
petition objecting to this order and asking 
for an issue to bestruck for trial whether 
“his failure to pay had been contumacious. 
In another petition put in on July 9, he 
represented that his lands could not be 
attached as they were ancestral property 
and asked that in any case he shculd be 
allowed to retain land yielding Rs. 500 
per annum to maintain himself, his two 
| wives, two daughters and three sons and 
tg defray his expenses which were heavy 
as he was a zaildar, a member of the 
District, Board and of the Jirga, and had to 
spend money on hospitality. On August 6, 
the petitioner submitted another petition 
protesting that he was ready to pay the 
debt in instalments, and that he was not, 
being contumacious but was ready to go 
to jail if it were found that he was in fact 
being contumacious. 

On the date of hearing, August, 7, the 
appellant's Mukhtar being present, the Sub- 
` ordinate Judge refused to go further into the 
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question of the appellant's contumacy find- 
ing sufficient evidence for it in the appellant's 
admission made in the petition of uly 3, 
that he was possessed of wheat by the gale 
of which he could and would pay off his 
debt and in the appellant's failure to pay 
anything after having been given time in 
consideration of this admission. He ordered 
a warrant to issue accordingly. Against 
this Malik Ghulam Mohammad Khan 
appealed to this Court. His appeal was 
dismissed by a Single Judge and he has ° 
submitted a further appeal under the pro- 
visions of the Latters Patent of this Court. . 
It is contended that the Subordinate Judge 
acted illegally (1) in issuing a warrant of 
arrest without giving the appellant an 
opportunity of showing cause against its 
issue, as required by s. 3!, Punjab Relief 
of Indebtedness Act VII of 1934, and (2) 
in refusing to strike an issue on the 
question whether there had been contumacy 


‘placing the onus on the dezree-holder to 


prove that the appellant had contumaciously 
refused to pay the decretal amount in whole 
or in part without just cause. It is also 
contended that the Subordinate Judge 
ignored the provisions of the second proviso 
to that section, but this partof the argu- 
ment I have not understood. 

Under £e 34 of Act VIL of 1934 an execut- 
ing Oourt has power to issue a warrant 
of arrest one two conditions: (1) that it 
is satisfied that the judgment-debtor has 
without just cause contumaciously refused 
to pay the amount of the decree in 
whole or in part within his capacity to 
make payment, and (2) that the judgment- 
debtor has been given an opportunity 
to show cause against his arrest. In 
deciding as to the judgment-debtor's 
Capacity to pay, regard is not to be had 
to the value of a temporary alienation 
of land which could be temporarily alienated 
in execution of a decree (second proviso to 
s. 34) and only that property is to be 
taken into account which could be sold 
by a Civil Court in executing a decree 
(third proviso to that section). We are not 
concerned here with the second and third 
provisos. 

No doubt the onus is on the decree-holder 
to prove the contumacy which entitled him 
to arrest his debtor but I see nothing in 
the Act to warrant the proposition that 
this onus cannot be discharged by merely 
pointing to evidence already on the record, 
or that before a Court comes to the conclu- 
sion that it is satisfied as to the judgment- 
debtor's contumacy, it must in every case 
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Strike an issue and formally call upon the 
decree-holder to prove what is patent on 
the record. I take it that if it is established 
that 5 judgment-debtor has or had property 
with which he can pay or could have paid 
his debt or part of it and has not used 
it for this purpose when called upon to 
do so, and cap offer no explanation of 
his failure, he may justly be regarded as 
having acted with contumacy. Once it is 
proved that the judgment-debtor had pro- 
Perty available for discharging his debts 
‘after being called upon kio pay them, the 
onus surely falls back upon him to prove 
Bome just cause for not having discharged 
them, more especially when a Oourt has 
granted him time on a promise to use 
that property for paying his decree-holder, 
and if he offers no kind of explanation 
I have no doubt that the Court can legally 
conclude that he has without just cause 
contumaciously refused to pay the amount 
of the decree in whole or in part. 


There is however force in the contention 
that in this case the judgment-debtor has 
not been given the opportunity of showing 
cause against his arrest as required by the 

slaw. The order passed on July 3, which 
was, in effect, that if the appellant had 
not paid the decretal amount by August 7, 
he would be arrested, prejudged a decision 
as to his liability to arrest. An objection 
to this effect was promptly takgn by the 
appellant, who nevertheless was not called 
upon subsequently to explain his conduct. 
In the face ofthis order, it would have been 
futile for the appellant to appear on 
August 7, for the question of his ability to 

~ pay and his contumacy had already been 
. practically decided and he naturally took 
it for granted that if he appeared he would 
forthwith be arrested. It was incumbent 
on the Oourt to postpone the issue of a 
warrdnot until it had been satisfied that as 
a fact the appellant had been possessed of 

_ the means to make payment before 

. August 7 (this was for the decree-holder to 
‘prove in any manner he could) and that in 
spite of his ability to pay, he had deliber- 
ately and without just cause (and it would 
be for the judgment-debtor who had special 
knowledge of his own reasons to show such 
cause) refused to pay. 


My view being-that the Court has issued 
the warrant illegally, 1 would accept this 
appeal with costs, set aside the order issu- 
ing the warrant and remit the case to the 
executing Court to make ite enquiry re- 

| quired by law. The parties will appear 


GAULAM MoHaviMap KHAN ð, AMIR MOHAMMAD Kia (L 


before the executin 
1937. 

Din Mohammad, 
appeal be allowed c 
remitted to the exec 
posal in accordance 
of July 3, betrays : 
executing Court a conh 
provisions of law as 


7 
> 


J.--I agree that‘ the 
nc. that the case be 


wW 
bn the part of the 


AFL) iii 
Court on July 5, 


using Court for dis- 
iih law. The order 


plete disregard of the 
contained in f.e 34, 


Punjab Relief of Indettedness Act, 1934. 


This Act introduced + 
the law for the time ) 
to afford protectior| 
vexatious arrests. T 
of s. 34 deals with the 
ment-debtor’s liabili 
hibits arrest for defe 
any money due under 
until the condition || 
fulfilled. That condi 
should be satisfied th 
the decree in whole 
the debtor’s capacity 
- refusal to pay that ai 
Cause and contumacic 
In order to deter 
pay, certain directic 
the form of the secon 
By the second prov 
the value of the te 
the land of a judgn 
taken into account £ 
vico it is enjoined th 
is to be taken into ¢ 
Civil Court can unde) 
the value of the te 
the land is nothing e) 
the produce of the 
sconsequently prohibi/s 
duce being calculated 
debtor's capacity to 
larly, the property tl 
not dispose of in exec 
the land of a stati 
sides some other prc 
tioned in s. 60, Civil 
combined effect of th 
exclude from calcula‘ 
land andits produce 
which are already 
follows therefore tha 
light of these two pr 
a judgment-debtor’s 
ment is determined € 
fied that the amount 
is within his capacity 
holds that he is wil 
from the decree-h_|d 
cause and contumaci 
. connotes want of any! | 


1 


S 


u 
it 


P 


o 


ti 
h 





26 


nake payment. 
iat a Civil Oourt can- 


salutary change in 
eing in force in order 
io debtors against 
substantive part 
uestion of a judg- 


y to arrest and pro- 
ul; in the payment of 


4, decree unless and 
aid dowa therein is 


ion is that the Court 
ib (1) the amount of 


or in partis within 
to pay, and (2) the 


inount is without just 
aia. 

aine the capacity to 
ng are laid down in 


and third provisos. 


is) it is enacted that 
aporary alienation of 
ient-debtor is not to be 
nd by the third pro- 
al only that property 


sideration which a 
the law sell. Now, 


mporary alienation ot 


o than the value of 


land and this proviso 


{he value of the pro- 
‘while determining a 
Simi- 


{ion of its decree is 
ory agriculturist be- 


parties that are men- 


rocedure Code. The 


hgé two provisions is to 
iva the value of the 
besides those properties 
exempt otherwise. It 
ta; is only when in the 
bvisions the question of 
capacity to make pay- 


c. the Court is satise 
Jemanded from him 
3) pay and it further 
holding this amount 
er without any just 
vusly, which again 
jund reason coupled 


118 | 
with wilful and stubborn disobedience, 
that the Court can legally come totke con- 
clusion’ that the debtor is liable to arrest, 
But even then it is not empowered to 
arrest him straightway. There is a fur- 
ther safeguard provided in the form of the 
first Proviso, and by that proviso, the Court 
is bound before issuing a warrant of arrest 
to ‘give an opportunity to him to show 
cause against its issue. In other words, 
he must be allowed time to prove that the 
Court has gone wrong while deducing its 
conclusion as to his capacity to make pay- 
ment, or the absence of just cause or his 
contumacy. The mere fact that some 
money has fallen into his hands which he 
has not paid is not enough to establish any 
of these factors. He may have valid 
reasons not to pay that amount and unless 
he is allowed to prove them, how can an 
executing Court come to the conclusion 
that he is liable to arrest or an Appellate 
Court determine that the order is just and 
legal ? ; 

The question of onusissimple, A duty 
isin the first instance cast upon the de- 
cree-holder to bring circumstances on the 
record from which the Court may be in a 
position to draw its own inference as to 
the conditions laid down in the substantive 
part of the section. This burden may 

- possibly be discharged, otherwise, as, for 

example, by the admission of the judgments 
debtor that he owns some money or by 
other unimpeachable evidence that he owns 
it, but this, as remarked before, will not be 
conclusive. It will merely shift the onus 
on to the judgment debtor to prove his 
immunity from arrest. It may further be 
observed that prior to the issue of the 
warrant in questicn, a further protection 
was afforded to debtors in the shape of the 
Punjab Debtors’ Protection Act, which pro 
vides among cther things that such portions 
of a judgment debtor's land shall be ex- 
empted from temporary alienation as is 
necessary to provide for his maintenance 
and the maintenance of those who are de- 
pendent on him. Reading s. 34, Relief 
of Indebtedness Act, in the light of s. 5, 
Debtors’ Protection Act, the inevitable con- 
clusion is that if a debtor is able to prove 
-that the produce of his land is hardly suffi- 
cient for the maintenance of himself and 
the other members of his family, his re- 
fusal to surrender that produce or the 
value thereof will not be without just cause 
or contumacious, 

The executing Oourt in this case does 
not appear to have appreciated this posi- 
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tion correctly and appears to have made 
up its mind at the very commencement of 
the case againsle the judgment-debty. As 
stated above, his admission that he had | 
realized some produce from bis land o? was 
in a position to realize it was not enough 
to prove his capacity to pay, absence of 
just cause and contumacy, simply because 
he failed to place the value of that produce 
at the disposal of the decree-holder. The 
attitude of the Court is all the more inex- 
plicable as the judgment debtcr appears to. 
have made repeated attempts to put it on 
the right track. The Courts are expected 
to administer the law as they find it, how- 
ever repugnant to their notion of justice it 
might appear to be, and protective measurés 
like these should he construed in a liberal 
spirit and not otherwise. The executing 
Court would now determine the issue be- 
fore it in the light of these remarks and 
after paying due regard to all the manda- 
tory provisions that the law lays down in 
the interest of judgmentedebtors. 
D. Appeal allowed. 


—— ee, 


19 


RANGOON HIGH COURT . 
Oriminal Revision o ication No. 395-B of 
te} 


November 15, 1938 


. Mya Bu, J 
AH SEIN AND OTHERS— APPLIOANTS 
versus 


THE KING — ResPoNpenT ; 

Burma Gambling Act (I of 1899), s. 6 (1), 7— 
Presumption under 8.7—Provisions of s. 6 (1) must 
be strictly carried out—Warrant issued after record- 
ing information that gambling is going on at certain 
place—Presumtion under s. 7, if con be made, 

The provisions of sub-s (1), a. 6, Burma Gambl- 
ing Act, are all important and unless those Prowi- 
sions are stritly carried out, a house or Place cannot 
be said to have been entered under the ptovisions 
of that section and consequently the presumption 
specified ine. 7 cannot be made, A mere record 
made of the information that illegal gambling ' is 
going on at a certain place and leaving no stamp 
of credibility in issuing the warrant is, not sufficient 
to meet the requirements of the law. Oonsequently 
the result of the raid or the search made under that 
warrant does not constitute a legal basis of the. 
presumption under s, 7. 

Cr. R. App. from an order of the Head- 
quarter's Magis'rate, Tharrawaddy, dated 
June 18, 193%. 

Mr. C. H. Campagnac, for the Applicants. 

Order.—his is an application for revis 
sion of the conviction and sentence passed 
on petitioner No, |, Ah Sein, under s. 12 (a), 
Burma Gambling Act, and convictions ang 
sentences passed on the remaining peti 
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tioners under 6. 11 of the Act. The case 
arose out of a raid made on the Chinese 
_ joss house in Merchant Street, Zigon, on 
the night of March 11 Jas by U Maung 
- Maugg, Circle Inspector of Police, armed 
with a warrant issued by the Township 
Magistrate of Zigon and accompanied by 
two respectable inhabitants of the locality 
as witnesses of the search. In conducting 
the raid, due compliance was made with the 
provisions of s. 103, Oriminal Procedure 
Odde. All the petitioners were found in the 
‘joss house and certain instruments’ of 
gaming and cash altogether amounting to 
bout Rs. 50 were found and seized by the 
Circle Inspector of Police. An element 
common to the charges against all the 
petitioners is that the Chinese joss house 
in question Was used as a common gaming 
house. 

The conviction of petitioner No. 1 under 
8. 12(a) involves the finding of the trial 
Court that petitioner No. 1 being the owner 
or occupier or having the use of the 
Chinese joss house opens, keeps or uses the 
same as a common gaming house which 
under s. 3 (1) of the Act for the purpose of 
dhe present case means a house in which 
instruments of gaming are kept or used 
for. the profit or gain of the person owning, 
occupying, using or keeping such house 
whether by way of charge for the use of the 
instruments of gaming as such orof the 
house or otherwise whatsoever fer gaming 
purposes. It has been one of the grounds 
of revision that there is no evidence what- 
ever to show that petitioner No. 1 was the 
owner or occupier or the person having the 
use of the Chinese joss house in question. 
The judgment of the trial Court does not 
bear any indication of how this fact has 
been proved. In fact the learned Magis- 
trate has expressed no finding to the effect 
that petitioner No. 1 was such owner or 

scupier or person having the use of the 
house. On my perusal of the record of the 
evidence in the case, too, I fail to find 
sufficient material in procf of the fact. 

Petitioner No, 1 stated that he was staying 

in the house being a paid servant of the 

Chinese joss house on a salary of Rs. 25 a 

month. Inthe absence of proof that peti- 

tioner No. 1 was either the owner or 
occupier or the person having the use of the 
house his conviction under s. 12 (a) of the 

Act must be held to he bad in Jaw. He 

‘would, however, be liable to be convicted of 

the same offence as the other petitioners 

would be liable to be convicted of, if the 

Jatter are liable to be convicted of any of 
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the offences under the Azt. As I have said 
before, the other petiticiners were convicted 
of an offence punishable under s. 11 of the 
Act, that is as person; who playedin a 
common gaming house pr were there present 
for the purpose of gamiihg. 

There is no direct svidence of the fact 
that instruments of giiming were kept or 
used for the profit or| gain of the person 
owning, occupying, ujiog or keeping the 
Ohinese joss house ‘vhather by way of 
charge for the use of! 16 instruments of 
gaming as such or of the house. As in most 
cases of this kind, the! prosecution relies on 
the presumption arisirlg under s. 7, Burma 
Gambling Act. This section provides : 

“When any instruments of! gaming are found in 
any house, enclosure, rojm, place, vessel or vehi- 
cle, entered under the provisions of s. 6, or about 
the person of any of thos who are found therein, 
it shall be presumed, until the contrary is proved, 
that such house, enclosule, room, place, vessel or 

- vehicle, is used as a ci/mrion gaming house, and 
that the persons found therein were there present 
for the purpose of gamihg, although no play was 
actually seen by the Magisirate or Police Officer, or 
by anyone siding in the elatry.” 

Section 6, sub-s., i1) provided that a 
Magistrate of one of the categories meation- 
ed in the section or ihs District Superinten- 
dent of Police, who oh credible information 
or cn otber sufficien! grounds has reason to 
believe that any hbuse, enclosure, room, 
place, vessel or vehii:le is used as a common 
gaming house, may, after recording in 
writing such informiaijon or grounds, either 
himself do or by | warrant authorize any 
officer of Police not below the rank of Sub: 
Inspector or Office/-in-charge of a Police 
Station to do the acts enumerated in cls. (a), 
(b), (c) and (d) dé the sub-section, The 
warrant in the prisent case was issued by 
the Township Majristrate upon receipt of 
information which} be recorded in Ex. B. 
The document read's thus: 

“The information recsived is to the effect that 
gambling is in progress among the Chinese for big 
stakes, taking comnjission, at the Ohinese joss 
house situated at Nishi: Stall Road, Zigon, bounded 
on the north by Nigtit itall Road; to the east by 
An Pai’s house; to the fvest by Daw Pon Lon’s house; 
and to the south by bajek. lane.” 


It has been repeatedly pointed out since 
the very early dhys of the operation of the 
“Burma Gambling) Act, 1899, that the pro- 
visions of subes. (li, s. 6, Burma Gambling 
Act, are all important and unless those 
provisions are stiictly carried out, a house 
or place cannot be raid to have been entered 
under the provisicas of that section and 
consequently the; presumption specified in 
s. 7 cannot be made: see Crown v. Majun (1) 
(D1 LB R120, i 








iis 
which was decided in 1901. At that 
time s. 6, sub-s. (1), stood somewhat 
differently from how it stands now in con- 
sequence of the amendment introduced by 
Burma Act I, of 1905. The amendment did 
not affect the classes of officers authorized 
to issue the warrant, but the words : 

“on credible information or on other sufficient 
grounds, has reason to believe that any house, 
enclosure, room, vesselor place is used asa com- 
Mon gaming house, he may, after recording in 
writing such information or grounds” 
were inserted by the Act of 1905 in substi- 
tution for the words : 

“upon credible information, has reason to believe 
that any house, enclosure, room, vessel or place 
is used es & common gaming house, he may, after 
recoiding in writing the substance of such infor- 
mation and the grounds of such belief,” 

In Crown v. Majun (l) which was 
decided in 1901 or about four years before 
the amendment of the section, as stated 
above, it was pointed out that a Magise 
trate or Superintendent of Police before he 
can issue a search warrant is required (è) 
to himself record in writing the substance 
of the information he has received, and (ii) 
to record the grounds of his beliet that the 
information is credible. Again in 1902 
Thirkell White, J. ruled in Crown v. Tun 
Wa (2) that: 

“the record must show that the provisions of s. 6, 
Gambling Act, have been strictly observed before 
the presumption under s, 7 can be drawn. The 
- record of the information and the grounds of 
belief made under s, 6 should be filed on the trial 
record.” 

It seems obvious that the words “may 
record briefly the substance of such infor- 
mation and the grounds of such belief” in 
the original s. 6, sub-s. (1), were inserted 
to provide a mears of ascertaining whether 
the Magistrate or the District Superinten- 
dent of Police properly exercised his discre- 
tion in issuing the: warrant, the effect of 
which, if carried out, in due compliance 
with the provisions of s. 103, Criminal 
Procedure Code, and if instruments of gam- 
ing were found in the course of the search, 
was to throw on the accused person the 
burden of prcving that the house which 
was raided was not a common gaming 
house. If the wording of s. 6, sub-s. (1), 
remains the same as it was before the 
amendment of 1905, the prosecution in this 
case must fail, because although the Town- 
ship Magistrate recorded what was pur- 
ported to be the substance of the informa- 
tion upon which ke acted by issuing the 
warrant, he never recorded the grounds of 
his beliefin such information. But since 
the amendment of 1905 it has become un- 
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necessary to record both but what must be 
recorded, is either the information or the 
grounds of hs belief that a hoyse, en- 
closure, room, place, vessel or -vehicle is 
used as acommon gaming house, that is 
to say, that if tte Magistrate or District 
Superintendent of Police believes on 
credible information, he has to record such 
information, or if the Magistrate or District 
Superintendent of Police believes cn 
sufficient grounds other than -credible 
information, he has to record such grounds 
in order torender valid the warrant tbat 
he issues. It is worthy of note that while 
under the original wording of the section 
the substance of the informaticn and the 
grounds of belief were required to be re- 
corded, under the present wording, it is the 
information or the grounds of belief. While 
the amendment introduced in 1905 did 
not require the Magistrate or the District 
Superintendent of Police in issuing the 
warrant to record both the information 
and the grounds of belief, it is inconceiv- 
able that the Legislature intended thereby 
not to provide a means cf ascertaining 
the Magistrate or the District 
Superintendent of Police properly exercised 
his discretion in issuirg the warrant. It is 
only reasonable to suppose that the aménd- 
ment was designed to enable the accused to 
poiut to the information or other grounds 
of belie which were recorded and thereby 
to show that the Magistrate or the District 
Superintendent of Police had not properly 
exercised his discretion in the issuing of 
the warrant. WW” 
Judged inthe light of these principles 
which I consider to be underlying the pro- 
visions of as. 6 and 7, Burma Gambling 
Act, the record made of the information 
upon which the Township Magistrate acted 
in issuing the warrant in this case is, in my 
opinion, not sufficient to meet the réquire- 
ment of the law. It is hardly more than a 
mere report that illegal gambling is going 
It isso bald as to 
bear no stamp of credibility. How the in- 
former himself derived the information is 
not disclosed by the record. Under sub-s. (2) 
of s. 6 the name of the informer is not to be 
specified in the record, but there must be 
something more than a bald statement that 
there is gambling for money and the taking 
of commission in a certain house which 
might be deemed to have made the infor- . 
metion appear credible to the Magistrate or 
the District Superintendent of Police who 
issues the warrant. For these reasons I hold’ 
that the warrant in this case is inwalid'and 
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Consequently the result of the raid or the 
Bearch made under that warrant does not 
constitute a legal basis gf the presumption 
undér s. 7, Burma Gambling Act. The 
convictions of the petitioners cannot be 
sustained. They are set aside and it is 
ordered that they be acquitted so far as 
this case is coacerned. Let the fines, if 
they have already been paid, be refunded 
to them. 


D Convictions set aside. 
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Stamp Act (II of 1899, s.12—“Eyfectively cancelled” 
Object of cancellation — Hxecutant of promissory 
note inttialling stamps on it—No date of initialling 
mentioned — Stamps held effectively cancelled— 
Acknowledgment—Letier containing promise to pay 
balance — Original promissory note inadmissible 
in evidence — Subsequent letter can be basis of 
suit. f 

The Legislature has not attempted any exhaustive 
list of the modes in which cancellation may be done 
In the first part of sub-s. (3) one of such modes is 
mentioned, and it is then said that thë executant may 
cancel the stamp “in any other effectual manner,” 
The object of the cancellaticn obviously is to make the 
stamp unfit for further use in the ordinary course of 
business, and whether this has been done in any 
particular case is a question to be determined on an 
examination of the instrument in question. The 
section does not lay down that the cancellation must 
“be such that it would be impossible for criminally 
neh person to use thestamp again. [p. 116, col, 


Where theexecutant of a promissory note initials 
his signature on the adhesive stamps on it, the mere 
fact that the date on which he jnitialled, does not 
appear on any of them, does not make it “nob efective- 
ly cancelled.” 

(Oase-law referred to], 

A subsequent acknowledgment in the form of a 
letter containing “a promise to pay" the balance dus 
on a promissory note being itself an “agreement” 
could be the basis of the suit, even though the original 
note were held to be inadmissible in evidence, 
Tek Chand Daulat Ram v. Ata Mohammad (11), relied 
on, [p. 117, col. 1.] 


C. R. from the decree of the Senior 
Sub-Judge, Lyalipur, dated April 28, 1937. 
Mr. S, 5. Iqbal Singh, for the Petitioner. 
Mr. Manzur Qadir, for the Respondent. 
Order.—The plaintiff instituted a suit 
against the defendant “for recovery of 
Rs. 244 0-9 as the balance due ona loan 
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which the defendant :had raised from him. 
Tt was alleged in the ‘plaint, that on Septem- 
ber 5, 1925, the defendant had executed 
a pro-note for Rs. 5]|2-3-0 in favour of the 
Plaintiff, bearing ifterest at Rs. 12-x-0 
per cent. per annumi, with half-yearly rests, 
that the defendant hid paid Rs. 652-09 
on account on diffeye2t dates, and that on 
December 8, 1933, hw had sent an “acknow- 
ledgment letter" acu.tting that on that 
date Rs. 141-3-6 was due by him and 
Promising to pay th on January 18, 1934. 
The plaintiff accordingly claimed Rs. 141-3-6 
as principal and Rs. 72 13-3 as interest, or 
Rs. 214-0-9 in all, Along with the plaint, 
the pro-note of September 5, 1925, and the 
“acknowledgment letter” of December 8, 
1933, were filed. -J'ne defendant raised 
two preliminary objections, and pleaded 
them in bar of the suit. It was urged that 
the pro note was nct properly stamped and 
was therefore inudraissible in evidence; 
and, secondly, that the suit was barred 
by limitation. The trial Jadge sustained 
the first objection and, holding that the 
pro-note was not properly stampad, dis- 
missed the suit, without going into the 
question of limitialion. On appeal, the 
learned Senior Subordinate Judge has 
affirmed this decisicn. 

The promissory’ note, dated September 5, 
1925, bears two ‘ajbesive stamps of one 
anna each. On each stamp, the initials 
of the executant; are written very clearly 
in his own hand, 3ut the date on which he 
initialled the stanips does not appear on 
any of them. It tas therefore been held 
that the stamps bad not been effectually 
“cancelled”, in tha manner required by 
subes. (3) of 8. 12, Stamp Act, and. consé- 
quently under ¢ulbes, (2), the instrument 
must be “deemerl 10 be unstamped.” After 
examining the promissory note in question 
and hearing Ccunsel for the parties. lam 
uaable 10 accept the view of the Courts 
below. They uppear to be under the 
impression that, sub-s. (3) of s. 12 lays 
down a rigid atid hard and fast rule that 
when an adhesive stamp has been affixed 
on an instrumerit, aod the person executing 


-it writes his numa or initials on the stamp, 


it is essential that the “true date” of his so 
Writing must apaar on ths stamp, and that 
if this had not been done, the stamp cannot 
“be held to hawi; heen effectually cancelled. 
This, however, is not the only mode in 
which such astamp can be cancelled. In 
sub-s. (3) itself, it is stated at the ead that 
tne stamp may he cancelled "in any other 
effectual mannes” Reading s. 12 as A 


. 
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whole, it will appear that all that is 
legally necessary is that where an adhesive 
- stamp ig affixed on any instrument charge- 
able with duty, the’ peracn executing it 
shall, when affixing such stamp, cancel the 
same “so that it cannot be used again.” 
The Legislature has not attempted any 
exhaustive list of the modes in which 
cancellation may be done. In the first 
part of sub-s. (3) one of such modes is 
mentioned, and it is then said that the 
executant may cancel thestamp “in any 
other effectual manner.” The object of the 
cancellation obviously is to make the 
stamp unfit for further use in the ordinary 
course of business, and whether this has 
been done in any particular case is a ques» 
tion to be determined cn an examination 
of the instrument in question. The section 
does not lay down that the cancellation 
must be such that it would be impossible 
for acriminally inclined person to use the 
stamp again. 

The learned Counsel for the parties have 
cited a large number of rulings, but I do 
not think it necessary to discuss them in 
detail, as each case was decided on its 
particular facts andthe observations made 
therein must be taken to have been made 
in reference to its peculiar facts. The 
learned Counsel for the respondents has 
relied largely upon S. A. Ralli v. Caramalli 
Fazal (1) and Virbhadrapa v. Bhimaji 
Balaji (2). The correctness of the case 
last mentioned was, however, doubted by 
Rattigan, J., in Piran Ditta v. Mangal 
Singh (3) and more recently these cases have 
been dissented from by the Bombay High 
Court also. In In re Tata Iron & Steel 
Co. Ltd, 108 Ind. Uas. 465 (4) at pp. 474-75*, 
Crump, J. after pointing out that the 
question in each case is one which is to be 
determined upon the facts of the case and 
that no one case can really be an authority 
for another, observed as follows: 

“The Legislature, I take it, says what it means 
and that is that the stamp in its cancelled condi- 
tion cannot be used again. It does not say that 
the process must be so thorough that no evilly-dis- 
‘posed person can, in any manner, render the 
stamp fit for further use, Indeed, the process which 
‘the Legislature declared to be adequate in s. 12 (3) 
might be defeated by criminal ingenuity.” 

The learned Judge then referred to tHe 
English case in McMullen v. Sir Alfred 


(1) 14 B 102. 
(2) 28 B 432; 6 Bom. L R 436. 
(3) 108 P R 1908; 207 P W R 1908. 
z we Ind. Oas. 465; A IR 1928 Bom. 80; 30 Bom, 
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Hickman Steamship Co., Ltd. (5) where the 
opinion was expressed that “lines or a 
cross on the stamp might amount tq suffi- 
cient cancellation”, and following this. 
decision he disapproved the dicta im the 
previous decisions of his own Court referred 
to above. The Rangoon High Court consi- 
dered the question at length in Kolat Sat V. 
Balai Hajam (6) and there also the deci- 
sions in S. A. Ralli v. Caramalli Fazal 
(1) and Virthadrapa v. Bhimaji Balaji (2) 
were dissented from, and it was held that . 
all that is necessary is that it should be 
apparent on the face of the stamp that 
it has once been used. This is all that - 
could reasonably be expected from the 
person executing it, and is alltbat is in 
fact required bys. 12. Reference may also 
be made to Kirpa Ram v. Barumal (7). 
The learned Judges of the Courts below 
have referred to three Punjab cases, reported 
in Mela Ram v. Brij Lal (8), Narayana 
Iyer v. Venkatarama Aiyar, 15 Ind. Cas. 
202 (9) and Allah Bakhsh v. Dost Mahomed 
(10). The first two of these cases, hcwever, 
do not, in any way, support their conclusion. 
In Mela Ram v. Brij Lal (8) it was 
observed that the question whether or not 
a stamp has been effectually cancelled is 
one purely of fact to be decided on an 
examination of the stamp itself. In that 
particular case, the stamp had been cancel- 
led by drawing diagonal lines right across 
the stamp their ends extending to the paper, 
and it was held that this was an effectual 
cancellation. In Narayana Iyer v. Venkata- 
rama Aiyar, 15 Ind. Cas. 202 (9) lines had 
been drawn across the stamp and this was 
held to be sufficient. It was nowhere laid 
down in thcse cases, as appears to have 
been supposed, that it is essential that the 
writing on tke stamp, to be effectual, must 
necessarily extend on to the paper. In the 
third case, Allah Bakhsh v. Dost M ahomad 
(10) the promissory note in question bore 
four one auna stamps, and it was held 
that at the time of the execution of the 
note only three stamps had been affixed, 
and that the fourth stamp was affixed 
subsequently. On this finding, the instru- 


- ment could not be said to have been properly 


6 (5) (1902) 71 L J Ch. 766; 10 Manson 106; 18 TLR 

50, 

20 3 R 39; 68 Ind. Cas, 933; A 1R 1925 Rang, 
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()3 ALJ 326; AWN 1906, 95. 
(8) 148 P R 1919; 54 Ind. Oas. 976; A I R 1920 Lah. 
874; 122 P L R 1919, 
(9) 15 Ind. Cas, 202; 15 O O 53. 
lo A I R1935 Lah. 716; 161 Ind. Oas. 487; 8 RL 
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stamped and was, therefore, held to be 
inadmissible. 

e A further objection was raised that this 
fourth stamp, which had been found to 
have been subsequently affixed, was not 
effectually cancelled as all that had been 
done was that a long straight line had 
been drawn in faint ink, and that this line 
did not extend over the margin of the 
stamp. Tn the discussion on this last point, 
there are some observations which lend 

. some support to the view of the Courts 
below. But they were really made in 
reference to the „particular document con- 

< cerned, and cannot be said to lay down 
any rule of universal application. In any 
case, the whole discussion on this point 
was obiter, asthe fourth stamp had been 
found to have been affixed subsaquent to 
the execution of the promissory note and 
for that reason it was not admissible in 
evidence. In the case before me, 1 have no 
doubt that the stamps had been effectually 
cancelled so that they could not be used 
again, and the pro-note was admissible in 
evidence. 

Befcre concluding, I think it necessary 

~ to remark that even if the decision of the 
Courts below on the question of the inad- 
missibility of the pro-note is correct, the 
suit culd not have been dismissed forth- 
with. As already pointed out, the cause of 
action mentioned in the plajpt was the 
“acknowledgment letter of December 8, 
1933". This letter clearly contained “a 
promise to pay” Rs. 141-3-6 and being 
itself an “agreement”, it could be the basis 
of the suit, even though the original note 
were keld to be inadmissible in evidence, 
see Oivil Revision No. 380 of 1936 Tek 
Chand Daulat Ram v. Ata Mohammad 
(11) and the rulings cited therein. The 
learned Judges, therefore, should have gone 
into this aspect of the matter, before 
dismissing the suit, even if they were right 
in their view as tothe cancellation of the 
stamp. I accept the petition for revision, 
set aside the judgments and decrees of the 
Courts below, and remand the case to the 
Court of first instance for disposal of the 
other points involved in the case in accord- 
ance with law. Costs shall abide the 
event. Both Counsel have been directed to 
cause their clients to appear before the 
trial Court on March 28, 1938, when a 
date for further proceedings in the suit 
will be fixed. 

D, Case remanded. 


(11) 177 Ind. Oas. 270; AI R 1938 Lah. 503; 40 PL 
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under the act or outside it, which would 
confer on them any legal right. 

Then ag tohis next contention, the facts 
are briefly these. The defendants were 
sued under O. I 17. 8, Civil Procedure Code, 
as representing a large number of villagers 
(about 150 in number) too numerous to be 
individually impleaded. In the plaint it is 
stated thatin pursuance of a conspiracy, 
they combined in crder to deny the plaint- 
iff’s title and to take unlawful possession of 
the land. All that we need say js, that it 
does not appear from the judgment that 
this allegation has been made out. But 
we think on the facts as found, the plaint- 
iffs were entitled to have recourse to O. I, 
r. 8. The fact seems to be that the tenure 
obtaining in respect of the lands held by 
the defendants, is that which goes by the 
name of Karaiyedu, underthat system the 
lands are temporarily cultivated in separate 
shares by the co-sharers and are subject to 
periodic re-distribution. The defendants’ 
case, as may be inferred from the meagre 
record, appears to be that in virtue of their 
holding certain other lands in the village 
under. Karuiyedu form, they are entitled 
to similar rights in the suit land. That is 
to say, the right of the whole community 
extends to the whole land andthe right of 
each member is similar to the right of 
every other. We are, therefore, inclined to 
think that there is sufficient community of 
interest as to render the rule applicable. 
Even so, the lower Court in cur opinion is 
wrong in passing a decree for mesne profits. 
Though ihe point is not covered by the 
Indian authority, the law seems quite clear 
under the ccrresponding English rule, that 
the procedure pertaining to representaiive 
suits is inapplicable to actions of debt, to 
money claims or to liabilities in contract or 
in tort. The principle has been lucidly 
explained, and the authority have been 
fully reviewed, by Fraser. in Hardi and 
Lane, Ltd. v. Chiltern (1) whose judgment 
has been upheld by the Court of Appeal. 
Hardi and Lane Lid. v. Chilton (2) 
Walker v. Sur (3) ig one of the several 
cases cited by the learned Judge. In a 
common law action of debt for professional 
services rendered, the plaintiff sued four 
named defendants on their behalf and or 
behalf of all other members of an in- 
corporated religious society, most of thes 
members of which resided abroad. 
Buckley, L. J. observed in the course of his 

( (1927) 96 LJ K B 773; 43 T LR 477. 

(2) (1988) 1 KB 663; 96 LJ K B 1040; 71 8 J 664; 
3TLR 709; 138 LT 1l} l 
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“If the order had not been appealed, and the 
plaintiff had gone to trial and asked for judgment, 
what judgment could@ he have obtained. At the” 
most an order against these four persons.... But when 
hehad obtained his judgment, he could have had 
execution only against the share of these persons in 
that property. There is nothing representative about 
that .p 935*).” ; 

Then the learned Lord Justice goes on to 
point out the distinction between an action 


-for declaration and an action of debt. 


The plaintiff has not asked for any - 
declaration of right ......which, if affirmed 
in his favour, could be enforced against 
individual members of tke class. He is 
only suing for money, for which he wants 
judgment against certain persons, and he 
wants by this order to be in a position to 
say that he is pursuing his remedy against 
persons who are not parties in the sense of 
being parties on the record. It is true that 
Mr. Lowenthal has disclaimed that if he 
got judgment in this action, he could 
enforce it against a person who is nota 
party; but that is not the question for our 
determination. We have to determine 
whether this action ought to go on as that 
execution could be maintained against all 
the persons represented. In my judgment 


that would be impossible. Cited in, 
Hardi and Lane, Ltd. v. Chilton (2). 
Sargant, L. J.; while upholding the 


judgment of Fraser, J. in the case of 


- Hardi and Lane, Ltd. v. Chiltern (1) already 


referred to, after adverting to two impor- 
tant decisions (one relating to contract and 
the other to tort), declares : 

“The judgments of this Court in both these 
reported cases show decisively how impossible it is 
that the named defendants can adequately represent 
for ths purposes of defence the different individual 
members of the Association, since these individuals 
may obviously have defences eaparate and distinct 
from those of the named defendants and of each 


other (p. 699f).” 

In ai case the Judge has granied 
a decree for a consolidated sum as repre» 
senting the mesne profits. Itis to be held 
that each individual of the 150 odd villagers, 
is liable for mesne profits in respect of the 
entire land, although under the Karaiyedu 
form of enjoyment, no raiyat is in occupa 
tion of more than a fractional share of the 
whole land. The injustice of such a decree 
is obvious and the principle of the English 
decisions already quoted clearly applies. 
Nor can the decree in this respect be 
maintained as against the named defend- 
ants, no attempt having been made to 

(3) (1914) 2K B 930; 88 LJK B 1188;109L T 
988; 30 T LR 171. — 

‘*Page of (1914) 2 K.B.—[ Ea. 

+Page of Haaa K. B.—(Ed.] 7 
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apportion the liability, as what has been 
found due is the amount supposed to be 
payable by the entire group, We say noth- 
ing as ‘to the plaintiff's right to recover 
mesng profits, future or subsequent, in any 
separate proceeding; with that we are not 
concerned and we express no opinion on 
that matter. Insofar asthe decree is for 
possession, different consideration apply. 
The facts arecommon, giving rise to the 
same liability in regard toeach member. 
‘Let us apply the test laid down by 
Buckley, L. J. There can be no difficulty 
in executing the decree against the person 
either on the redord or absent; The 
liability of one individual does not differ 
from the liability of another—all being 
equally liable to be ejected. Then again, 
can it be said in the words of Sargant, L.J. 
that the absent members have defences 
separate and distinct from those of the 
named defendants and of each other? 
Here also the answer must be in the 
negative. In so far as the decree is for 
possession, it should, we think, ba upheld. 
From the judgment of Fraser, J. cited 
above, it is clear that a representative suit 
yill lie as much in respect of a declaration 


as for an injunction. Hardi and 
Lane, Ltd. v. Chilton (2). In respect 
of these two reliefs also the lower 


Court's decree must be confirmed. 

In the result, in Appeal No. 324 of 1933, 
the decree of the Oourt below4s affirmed 
except in so far as it pertains to the 
recovery of mesne profits; that portion of 
the decree, as’ already stated is vacated. 
The order of that Court in regard to costs is 
maintained; in the appeal each party will 
pear his costs. 

As to Appeal No. 88 of 1934, it ie dismissed 
with costs. 


ji ND. Appeal dismissed. 
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Procedure Code, in Part IJ* inc. O. XXI, while ap- 
plications for restitution are dealt with in Part XI,- 
Civil Procedure Code, aa O.X Xf ofthe present Code 
is headed: “execution of dereces and orders” and 
as Art. 182, Limitation Act, provides for thé execu- 
tion of a decree or order of asy Oivil Gourt using 
exactly the same words as arə used in the Civil 
Procedure Code, it was clearly iniended that Art. 182, 
Limitation Act, should apply tc applications that 
fall within O. XXI of the Code and Art.181 will 
apply to all other applicaticns. There is provision 
for consecutive applications for execution and a 
fresh start is provided for in Art. 182 from the 
date of the final order pass:d on a previous 8p- 
plication for execution, In Art. 181 thereis only 
one period of limitation and tte starting point is 
the date on which the right to apply accrues. 
Article 181, therefore, applies rot only to restitutions 
under s. 144, Civil Procedu’e ‘Jode, but also to all 
applications for restitution un jer the inherent powers, 
of the Court, [p. 122, col 1.] 

[Case-law roferred to.] 

As regards starting point tle law allows a suc- 
cessful party to execute the dcuree an soon as it has 
been obtained in the Oourt of irst instance. Simi- 
larly, the party who has suceoded in the first Ap- 
pellate Court is entitled to «apply for restitution 
without waiting for the «lec.sion of any second 
appeal that may be preferred >y jhe other party. The 
starting point forlimitation tadsr Art, 181, therefore, 
is the dateof the decrée of tre first Appellate Court, 
An unsuccessful attempt by tis other party to get 
pa nia reversed cannot pive 8 fresh start, [p. 122, 
col 2, 

|Case-law referred to.) | 

Ex. F. A$ from an oid2r of the Senior 
Sub- Judge, Delbi, dated August 14, 1937. 

Mr. Har Gopal, for tha Appellant. 

Mr. Bishan Narain, jor the 
dents. 

Judgment.—Messrs. Nanhe -Mal-Janki 
Das instituted a suit against the Punjab 
National Bank, Delhi, for recovery of 
Rs. 1,15,875. The Bank admitted liability to 
the extent of Rs. 1,0,000 and paid the 
amount. Liability was, however, disputed 
for the rest of the plaintiff's claim. The 
plaintiff was awarded a decree on 
August 21, 1929, for Es 12,875 and costs 
amounting to Rs. 3,41, The Bank pre- 
ferred an appeal to thy ‘Tigh Oourt which 
was accepted on March 15, 1933. The 
decree of the Senior subordinate Judge 
dated August 21, 1929, was set aside and 
the plaintiff's suit was dismissd with costs 
throughout. An appez! preferred by the 
plaintiff to the Privy ‘Jo ancil was also dis- 
missed. As a result of he acceptance of the 
appeal by the High Court, in addition to 
cosis, the Punjab Naticnal Bank became 
entitled to the recovery ai Rs, 12,875 aad 
Rg. 3,411 from the plaintiff along with 
interest from the date 3f payment till the 
date of realization, Out of thiseum the 
Bank realized the entire amount with the 
exception of Rs. 557-1-0. On June 13, 
1936, the Bank presen:2d an application 
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for recovery of Rs. 557-4-0. The firm Nanhe 
Mal-Janki Das filed written objections to 
this application, stating that the present 
application for restitution was governed by 
Art. 181, Limitation Act, and as it was 
made more than three years after the date 
of the order of the High Court, it was 
barred by limitation. The learned Senior 
Subordinate Judge of Delhi has held that 
the application preferred by the Bank was 
governed by Art. 151, Limitation Act, and 
as it was made after the lapse of three 
years from the date of the judgment of the 
High Court dated March 15, 1933, it was 
barred by limitation. Against this decision 
the Bank has preferred an appeal to this 
Court. 

It was contended by the learned Counsel 
for the appellant that the application for 
restitution made by the Bank on June 
13, 1936, was an application in execution 
of a decree and was governed by Art. 182, 
Limitation Act. There is a divergence of 
opinion among the various High Oourts in 
India whether an application for restitution 
is an application in execution and is govern- 
ed by Art. 182, Limitation Act, or whether 
it is a miscellaneous application which 
falls within the purview of Art. 181. The 
Bombay, Madras, Patna and Rangoon High 


Courts are of the opinion that Art. 1*2,- 


Limitation Act, is applicable tosuch appli- 
cations, while the High Courts of Calcutta, 
Allahabad and Lahore hold that applica- 
tions for restitution are governed by Article 
181, Limitation Act. The learned Counsel 
for the appellant relied principally on a 


ruling of their Lordships of the Privy 
Council reported in Prag Narain v. 
Kamakhia Singh (1). In that case 


a mortgage decree was obtained by the 
appellant against the respondents. Under 
the mortgage decree, the mortgaged property 
was put to sale in default of payment and 
purchased by the decree-holder who had 
obtained leave to bid in February 1901. 
The purchase money was not paid but was 
set off by the appellant against the amount 
*due under the decree, which gave no future 
interest. PosRession was given to the appel- 
lant in December 1901. In September 1903 
the sale was set aside for irregularity, and 
in March 1904, the respondents paid to the 
appellant the amount due under the decree 
and possession of the property was restored 
to them. In these circumstances, it was held 
by their Lordships that the respondents 


(1) 31 A 551; 3 Ind, Oas. 798; 13 O O 180;10 OL 
J 257; 11 Bom. L R 1260,6 MLT 303 1440W N 
56 19M LJ 599; 36 I A 197(P 0), 
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were entitled byss. 583 and 244, Oivil 
Procedure Code, 1882, to recover mesne pro- 
fits and interest thereon in the execution prb- 
ceedings, and were nat obliged to have re- 
course to a separare suit for the purpose, the 
delay and expense of which their Lordships 
would not at this stage of the proceedings 
have been disposed to permit. In my opi- 
nion this ruling is not of much assistance to 
the appellant, Their Lordships were dealing 
with s. 583 of the old Civil Procedure Code, 


Section 583 of the old Code dealt with applica: - 


tions for restitution and referred to them as 


applications to obtain exeeution. The phraseo- , 


logy of s. 144 of the new Oode is entirely 
different, Applications for restitution are 
no longer referred to as applications to ob- 
tain execution. In the old Code of 1882, 
the section relating to restitution occurred 
in the chapter relating to appeals and it 
provided for execution of the decree of the 
Appellate Court and restitution was treated 
therein on the same footing as execution of 
a decree. 

It is clear therefore that in the old Code 
there was ah express provision that the 
procedure as regards restitution was the 
same as the procedure as regards execution. 
Moreover, the question for decision before 
their Lordships of the Judicial Committee 
was, whether an application for the ascer- 
tainment of mesne profits could be enter- 
tained in execution proceedings or by way 
of a regular suit aud it was held that it 
could be done in execution. No question of 
limitation arose in the Privy Council case, 
In the present Code the provision as re- 
gards restitution has been included in Part 
XI of the Code, which deals with miscel- 
laneous matters. The present s. 144 says 
nothing about execution of decrees which 
is provided for in Part If and O. XXI of the 
Code. It was held in Somasundaram Pillai 
v. Sitalakshmi Achi (2), that an ap- 
plication for restitution is an application 
in execution under the new Civil Procedure 
Code, as under the old Code. This ruling 
does not contain any independent reasoning, 
but merely follows the Privy Council case 
reported in Prag Narain v. Kamakhia Singh 
(1). In Hamidallt Kadamalli v. Abme dalli 
Mhibuballi (3), it was liad down that an 
application for restitution under s. 144, 
Civil Procedure Code, 103, is an applica- 
tion for execution of a decree, and is govern- 
ed by Art, 132, Limitation Act. The 


(2) 40 M 780; 38 Ind. Cas. 808; A I R 1917 Mad. 185; 
L W 267 i 


(3) 45 R 1137; 62 Ind. Cas. 233; A IR 1921 Bom. 
67; 23 Bom. L R480. | - © 
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` question was not discussed at any great 


length in -this ruling 


and reliance was 


a on & previous rulhg of the Bombay 


aie Court reported 
Ningangauda (4). 


in Kurgodigouda v. 


The Judges who were rese 


ponsible for Kurgodigoudav. Ninganganda 
(4), were not, however, very sure of their 


ground as they held 


that the application 


for restitution was not barred as it was 
„virtually an application for execution of tke 
‘High Court decree amending the decree of 


the trial Court. 


To the same effect is 


Muthu Karappan v, Annamalai Chettiyar 


The whole case-law bearing on the ques- 
tion was discussed in a Full Bench ruling 


given by five Judges 


ofthe Patna High 


Court in Bhaunath Singh v. Kedar Nath 


Singh (6). 
the opinion that 
restitution must be reg 
tion in execution, and 


Three of the Judges were of 
an 


application for 
arded ag an applica- 
that such an appli- 


cation was governed by Art. 182, and not 


Art. 181, Limitation Act. 
JJ, however, dissented from 


and Fazl Ali, 


Kulwant Sahay 


this view and held that Art. 181, Limita- 
tion Act, applies to application for restisu 
N tion contemplated in s. 144, Civil Procedure 
Code, They pointed out that there are a num- 
ber of restitution applications which do not 


fall within the purview of s. 144, Civil Pro- - 


cedure Code, but are 


given effect to by 


méans of the inherent powergf the Court 


under s. 191, 


Civ:l Procedure Oode, and 


that it would be most anomalous to hold that 


Art. 
restitution, while other 


182 governs some applications. for 


applications for res- 


titution fall under Art. 181, Limitation Act, 


In Balmokund Marwari 


v. Basanta Kumari 


(7) a Full Bench of the Patna High Court had 


held by majority that 


Art. 181 applies to 


e an application under s. 144, Civil Procedure 


Code. This ruling 


was overruled by 


Bhaunath Singh v. Kedar Nath Singh (6), 
where again two of the Judges dissented 
from the opinion of the majority. 


The question whether Art. 182 


181 is applicable to ap 


or Art. 
plications for resti- 


tution under s. 144, Civil Procedure Code, 
has been exhaustively discussed in a Full 
Bench ruling of the Allahabad High Court 
reported in Parmeshar Singh v. Sitladin 


hee a B 625; 41 Ind. Cas. 238; AIR 1917 Bom. 


210; 19 Bom. L R 638, 


(3) ll noo ae Ind, Cas. 889; AI R 1933 Rang. 


180; 6 R Ran 


g. 3 
(6) 13 Pat. ‘an "148 Ind. fen ra A I R 1934 Pat. 


246; 15 P L T 173; 6 R P 540 (F 


(7) 3 Pat. 371; 78 Ind. Oss, Boo; AT R1925 Pat, 


J; 5 P B8 T 145 (F B), 


. an investigation into 
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g; J., that an applica- 


inder s. 144 ig not an 
céaution of a decree 


within the meaning pf Art. 182, Limitation 


Act, and that Articl 
It is an application 


vided for and is gi 


Limitation Act. The 
that there was ane 
tween an applicatic 
decree and an appl 
under s. 144. Pro 
merely carry out the 
they are and do n 
investigation for ased 
of the judgment-debt 
titution, there is nc 
claimed by the apyg 
Court’s decree, whic! 
first Court's decree, 
the restitution of sc 
award of compensati 
profits, Thus the pi 
restitution entails an 


exercisable by the | 
the twe cases. In thit 
a dissenting judgmer 
the Calcutta High () 
is repcrted in Tarakn 
Banerjee (9). The en: 
the question was co! 
and it was held, th 
that tae Court grant 
cuting a decree. An 
tion under s. 144, Civ 
not therefore be an a 
under s. 47, Civil 

Punjab Chief Cot 
High Court have 

view that applicatio 
governed by Art. 181, 
cannot be regarded a 


cution of a decree, ln; 


Parshad (10), it was 
“An application under 
1908 for restitution, 1 
ordered by the appellate 
tion for 
in the nature of an exec 
Art. 181, Limitation Act, 
Chanda Singh V. E 
. 
(8) 57 A 26; 150 Ind. ¢ 
26; (1934) ALJ 503; 7 
(9) AIR 1937 Oal. li 
oe 1 Oal. 637; 65 OL 


242, 
ae) 67 PR 1916; 44 Tr 
378; 15 PLR 1 
(il) ATR 1924 Lah, 
Ld 389, 


execution but 4, 


» does not apply to it. 
not specitically pro- 
overned by Art. 181, 
r Lordships observed 
ssential difference be- 
n for execution of a 
cetion for restitution 
dings in execution 
terms of the decree as 
ht involve any further 
taining the liability 
of. In the case of res- 
decree for the relief 
licant; the Appellate 
merely reversed tie 
dees not itself direct 
nie property or the 
om or interest or mesne 
roceeding - relating to 
élaborate inquiry and 
tha facts. The powers 
Dourt differ widely in 
tase Mukerji, J. gave 
te The latest ruling of 
Jcurt on this question 
aih Roy v. Panchanan 
Lire case law bearingon 
isidered in this ruling 
al it cannot be said 
iz restitution is exe- 
ap plication for restitu- 
il, Procedure Code, can- 
p.ication for execution 
Procedure Code. The 
ri and the Lahore 
consistently taken the 
as for restitution are 
‘Limitation Act, and 
3 applications for exe- 
Ram Singh v, Sham 
observed that: 
s.| 144 of the new Code of 
niess such is expressly 
decree, is not an applica. 
miscellaneous application 


ation application to which 
applies and not Art, 182.” 


ishen Singh (11), lay 


Jas 1096; A I R1934 All, 
RA 65. 

2; 171 Ind. Oas. 212; I LR 
Ji 165; 41 O WN 157;10R 


d. Das. 301; A I R 1918 Lah, 
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down that: 

“An application under s, 144, Civil Procedure 
Code, for mesne profits is not one for execution, and 
as soon as the decree is reversed, a right to apply for 
mesne profits accrues.” , 

In a Division Bench ruling reported in 
Gujarmal v. Narain Singh (12), it was beld 
that : 

“Where an ex parte decree has been set aside 
subsequent to the confirmation of sale in execu- 
tion of that decree, the proper Article governing 
the application for restitution of property sold 
under the decree is Art. 181, and the time begins 
to run from the date of the order setting aside the 
ex parte decree, and the subsequent dismissal of 
suit would not operate to give a fresh start.” 

We are of the opinion that as execution 
is provided for in the present Code in 
Part IL and O. XXT, while applications for 
restitution are dealt with in Part XI, Civil 
Procedure Code, that as O. X XI of the pre- 
sent Code is headed, ‘execution of decrees 
and orders" and as Art. 152, Limitation Act, 


provides for the execution of a decree or ` 


order of any Civil Oourt using exactly the 
same words as ate used in the Civil Pro- 
cedure Code, it was clearly intended that 
Art. 182 should apply to applications that 
fall within O. XXI of the Ccde and that 
Art. 181 will apply to all other applications. 
There is provision for consecutive applica- 
tions for execution and a fresh start is pro- 
vided for in Art. 182 from the date of the 
final order passed ou a previous application 
for execution. In Ait. 181 there is only one 
period of limitation and tLe starting print 
js the date on which the right to apply ac- 
cruese. Article 101, therefore, applies not 
only to restitutions under s. 144, Civil Pro- 
cedure Code but alsa to all applications for 
regtitution under the inherent powers of the 
Court. The Legislature has laid down a 
shorter period of limitation in the case of 
such applications which are called miscel- 
laneous applications and not applications for 
execution of decrees. We therefore see no 
reason to differ from the view consistently 
taken by this Court ever since the year 
1918 to the effect that Art. 181 is applicable 
to applications for restitution. 

The learned Counsel for the appellant 
contended that the present application for 
restitution was within time, even under 
Art. 181, Limitation Act, owing to the fact 
that the other party had appealed to His 
Majesty in Council and the right to apply’ 
accrued to the appellant on the date when 
the appeal was dismissed by the Judicial” 
Committee. It was urged that as the decree 
of the final Appellate Court is the principal 


(12) A I R1931 Lah. 504; 134 Ind. Cas. 206; 32 P 
L R 395; Ind. Rul, (1931) Lah. 910, 
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decree in the case, it is only that decree 
which can he executed. Reliance was placed 
in this connection on Rambu J:hawan v., 
Bankey Thakur (18; and Muthu Karappan 
v, Annamalai Chettiar (5). We are of the 
Opinion that this contention is without 
force. The law allows a suczessfal party 
to execute the decree as soon as it has 
been obtained in the Court of first instance, 
Similarly, the party who has succeeded in 
the first Appellate Court is entitled tò apply 
fr restitution without waiting for the“ 
decision of any sacond appeal that may be 
preferred by the other party. The Bank 
succeeded in the High Conrt. It was not 
obliged to wait for the decision of the 
appeal preferred by the other party to His 
Majesty in Council. The right to apply ae: 
erued to the Bank as soon as the appeal 
was accepted by this Oonrt on March 15, 
1933. In Rambu Jhawan v. Bankey Thakur 
(13), reliance is placed on the fact that 
where an appeal has been preferred, it is 
the decree of the Appellate Court, which 
is the final decree in the case. This ruling, 
however does not deal with the question 
as to when the right to apply first ace 
crued. Muthu Karappan v. Annamalai 
Chettiar (5), is not of such assistance as it 
was held in that case that applications. 
for restitution are governed by Art. 182, 
Limitation Act. The question as to wien 
the right to apply first accrued did not 
therefore arise. Oathe other hand, it has 
been held by the Calcutta High Oourt in 
Hari Mohan Dalal v. Parmeshwar Sahu 
(14), that : 

“In an application for restitution under s, 144, 
Civil Procedure Code, 1903, the time to be reckoned 
under Art. 18), Limitation Act, 1908, should be count- 
ed from the decree of the lower Appellate Court and 
the applicant is not entitled to get deduction of 
the period occupied by the appaals to the High 
Court.” 

Tne same proposition was affirmed in a 
later Oalcutta ruling reported in Saraj 
Bhusan Ghosh v, Debendra Nath (15). In 
our opinion, an unsuccessful attempt by 
the other party to get the decree of the 
High Court reversed cannot give a fresh 
start for the purposes of limitation so far 
as the Bank is concerned. This was the 
view taken by the majority of the Judges 
in the Full Bench raling reported in 


Parmeshar Singh v. Sitladin Dube (8). In 
`~ (13) 7 Pat. 794; 114 Ind. Oas. 476; A IR 1928 Pat, 
598; 10 P LT 49; Ind. Rul. (1929) Pat, 156, 

(14) 56 C 61; 117 Ind. Cas, 543; A I R 1928 Cal, 646; 
32 O WN 971;I L T 40 Oal. 178; Ind, Rul. (1929) Oal. 


7. 

(15) 59 0 337; 137 Ind. Oas, 302; AI R 1932 Oal 

aa oo L J 506; 35°Q W N 1294; Ind, Rul. (1932) 
Bi. + 
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Chanda Singh v. Bishen Singh (11), it was 
laid down that as soon as a decree is 
reversed, a right to apply fog mesne profits 
accrues: The same proposition was affirmed 
by ae Division ‘Bench of this Court in 
Gujarmal v. Narain Singh (12. We are, 
accordingly, of the opinion that the 
right to apply fore restitution accrued to 
the Bank on March 15, 1933, when the 
appeal of the Bank was accepted by this 
Court. The present application having 
been preferred on J une 13, 1936, was, there- 
fore, barred by limitation under Art. 181, 
Limitation Act. For the reasons given 
above, we dismiss this appeal with costs. 

D. Appeal dismissed. 





NAGPUR HIGH COURT 
Civil Revision Application No. 841 of 1937 
September 21, 1938 
Groep, J. 
JAGANNATH TARACHAND MARWADI— 
PLAINTIZF—APPLICANT 
versus 
SURAJMAL AND ANOTHER — DERENDANT3— 
` Non: A PPLIOANTS 

Jurisdiction—Small Cause Court—Suit is not one 
for accounts merely because some accounts have to 
be gone into—Provincial Small Cause Courts Act 
(IX of 1887), Sch. II, Art. 41—Suit by co-sharer 
against other co-charers for contribution in respect 
of payment made under decree passed against all, 
falla under Art. 41—Practice—Reviston—Nagpur 
High Court—Incorrect view of law—High Court will 
interfere only when law is well-known. 

A suit is not onefor accounts merely because accounts 
have to be to some extent gone into and is not 
cognizable by Small Cause Court on that ground. 
Radhakisan v. Motilal (|), referred to. 

When one co-sharer sues his other co-sharers for 
contribution in respect of payment made by him 
under a decree passed against all the co-sharers, the 
suit falls under Art. 41, Sch. II, Provincial Small 
Qause Courts Act and hence is not cognizable by 
Small Cause Court. Aut Ram v. Mithan Lal (3°, 
Satya Bhusan Banerjee v. Krishna Kali Banerjee 
(5) and Govinda Sundar Singh v. Mohesh Chandra 
Gope (8), distinguished, Mahmud Ali v. Tamiz-un- 
nissa Bibi (4), not followed. 

It is the practice of the Nagpur High Court to 
interfere in revision against an incorrect view of 
the law only when the law is well-known. 

C.: R. App. of the order of the Court of the 
Small Cause Court Judge, Malkapur, dated 
October 18, 1937, in Small Cause Suit 
No. 348 of 1937. 

Mr. V. K. Rajwade, for the Applicant. 

‘Mr. W.B. Pendharkar, for non-Applicant 


No. 1. 

Order.—The Judge, Small Cause Court, 
has held that the suit of the plaintiff-appli- 
cant as framed is not mafntainable and 
also that itis not cognizable by a Small 
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The plaf 


Cause Court. 
returned for presentat 
Court. The suit as fra 
tribution. Plaintiff and 


had a decree against th 
want Tukaram, Naray 


Pandhari Kashninath, 


jointly, obtained substit 


as decree-holders and 
car of the three judgme 
tion. The purchaser of 
one Sukhdeo, put in ay 
filed a regular suit wh 
cidedin his favour in 
the three decree-holder, 
all his costs. Plaintiff 
paid costs to the exten 
he claims equal contr 
fendants. 

Now the view taker 
upholding the objecti 
is that a number of ] 
be decided before thi 
any decree; for instan 
sideration paid by ea 


123 
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done to all parties êxcept by taking an 
account and so the suit should not be dis- 
posed of in the Small Cause Court: Rame 
tonu Acharjee v. Pearymohan Acharjee (2). 


I agree that the plaintiff and the defend- 
ants are not properly described as partners, 
and the suit should not be treated as one 
for the taking of partnership accounts. 1 
am also not prepared tosay that because 
some accounting might have to be gone into 
the suit on that ground is not cognizable 
by the Small Oause Oourt. However, it 
appears tome that Art. 41 of the Second 
Schedule would be applicable. It has been 
held in a number of cases that when one 
co-sharer sues his other co-sharers for con- 
tribution, the suit falls under this article 
even though the payment was made under 
a decree. The ctber view is that in sucha 
case the rights of the co-sharers merge into 
their rights and liabilities as co-judgment- 
debtors, and so Art. 41, does not apply. 
Oases in support of either view will be 
found at pp. 208, 209 and 211 of Mitra’'s 
Provincial Small Cause Courts Act, 7th 
edition, Art 41. Mitra seems to prefer the 
first view. The cases quoted are mcatly 
unreported. There are two reported cases 
of the Allahabad High Court. Aut Ram v. 
Mithan Lal (3), is distinguishable on the 
facte as there the brother who brought the 
suit was alone liable to make the payment 
under the terms of the decree and so tbe 
suit could not be treated as one for conirie 
bution. Mahmud Ali v. Tamiz-un-nissa 
Bibi (4). is no doubt in point but the learn- 
ed Judges who decided it give no grounds 
for their opinion. Satya Bhusan Banerjee 
v. Krishna Kali Banerjee (5), is simi'arly 
distinguishable on the facts. Plaintiff there 
denied his liability to contribute. In Govinda 
Sundar Singh v. Mohesh Chandra Gope (6), 
the parties were simply joint tortfeasors, 
but not co sharers in the land—one being 
tenant and the other landlord. I think the 
present suit as brought is decidedly one for 
contribution based on the fact that the 
parties are sharers in the decree. Plaintiff 
“refers to the 2-3rds share and says that they 
are equally responsible for the payment of 
the amount. Their position as co-judgment- 
debtors liable for costs cannot, therefore, 


(2) 60551. 

(3) 40 A 125; 45 Ind, Cas, 560; 16 A L J 44; AIR 
1918 All. 167. 

u) al 45; 47 Ind. Oas. 842;16 A L J 1T87;AIR 
1916 All. 9. 

(5) 18 O W N 1308; 24 Ind. Cas. 259; 200 LJ 196; 
A 1R 1915 Oal. 278. 

(6) 62 Ind, Cas, 504; A I R 1830 Cel. 995, 
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be divorced from their position as co-sharers 
which resulted in this liability. 

I should holdgthat the decision is correct 
because Art, 41 applies. At any rate, it is 
tbe practice of this Court ‘to interfere in 
revision against an incorrect view of the 
law only when the law is well-known. Here 
no prejudice can be caused to the parties 
by a trial of their suit in a regular Court. 
I, therefore, dismiss the application with 
costs. Counsel's fee Rs. 20, 9 


S. Application dismissed. 





LAHORE HIGH COURT 
Letters Patent Appeal No. 16 of 1937 
May 2), 1937 
Teg Cuanp AND ABnUL Rasarp, JJ. 
A. R. DAVAR -- A UOTION-PUROHASER— 
` APPELLANT 
versus 
JHINDA RAM— JUDGMENT-DEBTOR AND 
ANOTAER—DEOREE-AOLDER—R ESPON DENTS 
Civil Procedure Code (Act V of 1908), 0. XXI, 
rr. 85, 86, 90—F'ailure to deposit 25 per cent. of 
purchase money within time — Whether material 
trregularity in “conducting” or “publishing” sale— 
Time, if can be extended — Proper procedure pointed, 


out. 

The “publishing” of the sale has reference to all 

proceedings that take place tillthe sale is actually 
held Any proceedings that take place after the 
deposit haa been made, cannot be regarded as falling 
Fathin the meaning of the words ‘conducting the 
Bale’. 
The failure to deposit 75 per cent, of the sale price 
within a fortnight, as required by O. XXI, r. 85, 
Oivil Procedure Code, does not amount to a material 
irregularity in publishing or conductinga sale with- 
in the meaning of r. 90. When default is made by the 
auction-purchaser in paying into Oourt, the full 
amount of the purchase money within the time 
allowed by r. 85, the Court has no jurisdiction to 
extend the time but must order a re-sale under r. 86. 
The only discretion given by r. 86 is in the matter of 
forfeiture of the deposit of 25 per cent. made by the 
auction-purchaser, and not in the matter of re-sale, 
Nawal Kishore v. Buttu Mal (1), reliedon. Mahomed 
Ali v, Ram Dass (2), Mg. Chit Hlaing v. N. A. R. M. 
Chetty (3), Jangli Bakhsh Singh v. Buddhanlal (4) 
and Ahmad Bakhsh v. Lalta Prosad (5), distinguish- 
ed. 

L. P. A. from an order of Mr, Justice 
Jai Lal, dated December 8, 1936. | 

Mr. Mela Ram and Mr. Faqir Chand Mital 
for Mr. Manohar Lal, for the Appellant. 

Mr. J. L. Kapur, for the Respondent 
(Judgmentedebtor). 

Mr. Manohar Lal Sachdeva, for Res- 
pondent No. 2. 

Abdul Rashid, J.—On May 22, 1933, 
the Model Town Society, Ltd., Lahore, obe 
tained a decree for Rs. 12,000 with interest 
at 9 per cent. per annum against Rat Sahib 
Jinda Ram, A. house belonging tp the 
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judgmentedebtor in the Model Town was 
attached and put to auction on April 15, 
1935. The house was pyrchased by Mr. 
A. R. Davar for a sum of Rs. 8,100. Imme- 
diately after the conclusion of the sale, the 
auction-purchaser paid a sum of Ra, 2,025 
to the auctioneer. On April 17, 1935, 
objections against the sale were preferred 
by the judgment-debtor under O. XXI, r. 90, 
Oivil Procedure Code. A sum of Rs. 6,075 
was to be deposited in Court by the auction- 
_purchaser within 15 days of the sale of the 
property as required by O. XXI, r. ¢5, 
Civil Procedur Code. This sum was, how- 
-ever, not depositéd within the required 
time. On May 27, the auctionspurchaser 
made an application to the Court asking 
for permission to deposit the sum of 
Rs. 6,075. This application did not men- 
tion the date of the decree or the date of 
the sale, nor did it ask for extension of 
time. Atthe back of this application the 
following order appears in the handwrit- 
ing of the Reader, and is initialled, by the 
presiding officer of the Court: Hasab 
zabia rupiya dakhil kiazana howe. On 
October 18, the objections that had been 
referred by the judgment-debtor on 
April 17; against the sale, were dismissed 
in‘default. On May 22, 1936, the case was 
taken up by the Court for the purpcses of 
determining whether the sale should be 
confirmed. At that time objection was 
taken to the confirmation of the sale on 
the ground that 75 per cent. of the sale 
price had not been deposited in Court 
within the prescribed period, and that the 
Court was therefore bound to re-sell the 
house. The executing Court did not give 
effect to -this objection and confirmed the 
sale. Against this decision an appeal was 
preferred to this Court which was heard 
“bg a learned bingle Judge. The learned 
Judge held that the provisions of O. XXI, 
rr. 85 and 86, Civil Procedure Code, were 
Mandatory and that as 75 per cent. of the 
sale price had not been deposited in Court 
within 15 days of the sale, the Court was 
bound to re-sell the property. On this 
finding the appeal preferred by the 
jodgment-debtor was accepted and a re-sale 
of the house in question was ordered. In 
the concluding portion of the judgment, it 
was remarked by the learned Judge that it 
had been brought to his notice by the 
auction-purchaser that he had spent a 
considerable amount of money in effecting 
improvements after the purchase of the 
property, and that the smount he had 
ppent pn these improvements should be 
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allowed to him if the Heu Was ordered to 
be re-sold. The learned Judge held that 
if the executing Co! finds that the 
auction-purchaser had spent any “money 
onthe improvements of the property bona 
fide, then it would be open to that Court 
to direct that out of ths sale proceeds of the 
property on its re-sala “he amount spent 
by the auction-purchaser shall be first 
paid to him and the balance, if any, shall 
be paid to the decree-holder. Against this 
decision two appeals nge been preferred 
to this Court under el. 10 of the Letters 
Patent: one by the atction-purchaser A. 
R. Davar and the o'her by Rai Sahib 
Jhinda Ram. Both 0! these appeals can be 
conveniently disposed of by one judgment. 

It was contended on behalf of the auc- 
tion-purchaser that failure to pay 75 per 
cent. of the sale price as required by r. 85 
of O, XXT, amounts t9 a mere irregularity 
within the purview of O. XXI, r. 90 and 
that a sale cannot be cet aside on account 
of this irregularity unless the judgment- 
debtor has sustained substantial injury by 
reason of such irregu'arily. The learned 
Counsel for the aucticn-purchaser further 
contended that the D.vision Bench ruling 
of the Allahabad High Court, Nawal 
Kishore v. Buttu Ma: (1), relied upon by 
the learned Single Jaze does not lay down 
the law correctly aid. that the provisions 
of O. XXI, r. 85, Vivil Procedure Code, 
are not mandatory tut are merely directory, 
It has been held in Nawal Kishore w Buitu 
Mal (1) that when dafault is made by the 
auctionspurchaser in paying into Oourt the 
full amount of the purchase money within 
the time allowed by O. XXI, r. 85, the Court 
has no jurisdiction :o extend the time but 
must order a re-salti oder r. 86. The only 
discretion given by 1. 86 is inthe matter 
of forfeiture of the deposit of 25 per cent. 
made by the auction purchaser, and not 
in the matter of resale. 

The contention :aised on behalf of the 
auction-p .rchaser is that the failure to 
deposit 75 per cent. of the sale price withe 
in a fortnight, as reclired by O. XXI, r, 85, 
amounts to a material irregularity in 
publishing or conducting a sale and such 
irregularity is covered by O. XXI, r. 90, 
Oivil Procedure Odo. In my opinion this 
contention is devoid vf allforce. The “pub- 
lishing” of the sala has reference to all 
proceedings that take place till the sale is 
actually held. Tie sale is held or con- 
ducted on a partizu'ar day or days appoint- 

(1) 57 A658; 153 Ind. Oas. 910; A I R 1935 All. 23; 
(1935) A L J 187;7 R A G51, 
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ed by the Court. As soon as the sale is 
concluded the highest bidder is declared, 
under O. XXI, r. 84, to be the purchaser. 
He isto pay immediately after this declara- 
tion a deposit of 25 per cent. of the purchase 
price to the officer or other person con- 
ducting the sale. Any proceedings that 
take place after this deposit has been 
made, cannot, in my opinion, be regarded 
as falling within the meaning of the words 
‘conducting the sale. In this view of the 
matter the rulings dealing with the provi- 
sions of O. XXI, r. 84, are not fully appli- 
cable to the facts of the present case. 
Mos} of the rulings referred to by the 
learned Counsel for the auction-purchaser 
such as Mahomed Ali v. Ram Dass (2), 
Mg. Chit Hlaing v, N. A. R. M, Chetty (3), 
Jangli Bakhsh Singh v. Buddhanlal (4) and 
Ahmad Bakhsh Lalta Prasad (5), deal with 
the provisions of O. XXI, r. 84. A few 
rulings were quoted in which reference 
has been made to the provisions of 
O. XXI, r. 85, Civil Procedure Code. In 
each of these rulings, however, the auction: 
purchaser, the judgment debtor and the 
decree-holder signified their consent to the 
extension of time for making a deposit 
of 75 per cent. of the purchase price by the 
auction-purchaser. It was therefore re- 
marked in some of these rulings that the 
effect of consent was to waive the ir- 
regularity in the procedure and the proper 
view totake of the transaction was to hold 
that the old sale was equivalent to a re-sale: 
vide Kalipada Mukerji v. Basanta Kumar 
(6), at p. 1274. A similar observation was 
made in a Division Bench ruling of the 
Madras High Court reported as Subra- 
manyam Nambudri v. V. Kamanathi (7). 
I would, therefore, respectfully agree with 
the view propounded in Nawal 
Kishore v. Buttu Mal (1). In the result, I 
: would dismiss the appeal of the auction- 
purchaser (Letters Patent Appeal No. 16 of 
- 1937). 

Neve is no substance in the appeal pre- 
ferred by the judgment-debtor (Letters 
Patent Appeal No. 17 of 1937). The 

(2) A I R 1937 Lah, 113; 171 Ind. Oas. 982;10 R G 

1 


(3) A I R 1924 Rang. 81; 79 Ind, Oas, 747; 2 Bur. L 
166. 


J 166. 

(4) 8 Luck 731; 144 Ind. Cas. 314; A 1 R 1933 Oudh 
345; 10 O W N 440; Ind. Rul. (1933) Oudh 241. 

(5) 28 A 23s; A W N 1905, 263. 2 

(6) 59 O 117; 138 Ind. Cas, 177; A I R 1932 Cal. 
126; 35 O W N 877; Ind. Rul. (1932) Cal. 427, 

(7) AIR 19%3 Mad. 48; 69 Ind. Gas. 1001; 43 MLJ 
477; 16 L W 319; (1922) M W N 707; 31 ML T 
363. 
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learned Single Judge has not held that the 
auction purchaser will be entitled to the 
costs of the improvements if he proyes 
that any bona fide improvements have 
been carried out. The learned Judge has 
left it to the executing Court to determine 
whether the auction-purchaser would be 
entitled to claim any gum on account of 
improvements, and if so, whether any bona 
fide improvements have in fact been made. 
It would be open to the auction-purchaser 
to make an application to the executing 
Court for compensation on account of 
improvements and it would be for that 
Court to determine whether it is permis- 
sible to allow auy sum, and if s0, what 
amount on account of improvements. I 
would, therefore, dismiss the appeal of the 
judgment-debtor also. I would direct the 
Parties in both the appeals to bear their 
own costs of these appeals. 
Tek Chand, J.—I agree. 
D. Appeal dismissed. 


erecta Bea 


NAGPUR HIGH COURT 
First Appeal No. 10 of 1935 j 
October 29, 1937 
Strong, C. J. AND LURANIK, J. . 
Messgs. MULJI SICKKA & Oo. 
— APPELLANTS 
versus 
NUisMOHAMMAD AND sanotaER— 
RESPONDENTS 
Registration Act (XVI of 1908), ss. 2 (6), 17, 2 (9) 
—Grant of right to collect and remove leaves for cer- 
tain pertod is license, with grant amounting to profits 
a prendre—Grant requires registration—“Crop” in 
8, 2 (9), includes leaves —Lease—Registration—Lease 
not mentioning villages affected though area ascertain- 
able— List of villages added subsequently by lessee-— 


Registration held proper—Transfer of Property Act 


(IV of 1882), s. 53-A— Applicability to leases—Notice 
—Held on facts that U had notice of B's unregif- 
tered license and B was not trespasser or tort-feasor 
—Hasement license—A granting exclusive license to 
B to collect leaves from January 1, 1936, to 
December 31, 1936—On June 1, 1936, A granting io 
O same license from Junel, 1936, to May 31,1937 
—A granting on July 1, 1936, to B same license from 
July 1, 1936, to June 30, 1937—Held no license from 
June 1, 1936, to December 31, 1936, could be granted— 
Remedy of B—C, if could approbate or reprobate— 
Practice—Parties—Respondent transposed as appel- 
lant—Such appellant allowing appealing time to 
poss~Whether can be treated as one against whom 
final decree has been passed on ground that trans- 
position was wrong. 

A right to collect and remove leaves from the 
trees for a certain period is a license coupled 
witha grant amounting to profits a prendre and 
not lease, such leases are grants of immovable 
property within the definition contained in the 
General Clauses “Act, s, 3 (25) and s, 2 (6) of the 
Registration Act, as relating to “benefits to arise 


` 


. 
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“out of land” and as not being excluded by s, 3 


of the Transfer of Property Act or s, 2 (9) of the 
Registration Act. These grants accordingly fall 
ewithjn s. 17 (1) (b) of the Isegistration Act, and 
require registration, [p. 131, col. 2.] 

[Pase-law referred to.] 

The word “crop” ins. 2 (9), Registration Act 
might include, leaves of a tree, Raja Devi v. 
Mohammad Yaqub (3), relied on. 

The terms of aeregistered lease, regarding area 
could be ascertained with certainty, though it did 
not actually name the villages affected. When re- 
quired by the Registering Officer, a list of these 
pilipes signed only bythe lessee was appended to 
ease: 

Held, that the lease was properly registered, 
though the addendum was not signed by both the 
parties. The inclusion of the list, however, would 
not preclude the lessor from contesting its ac- 
curacy. 

Quere.—Whether s. 53-A, Transfer of Property 
Act, applies to leases, 

(Cace-law referred to.] 

Though the effect of granting the registered 
lease would be to determine the unregistered “lease”, 
it does not cause it to disappear as though it had 
never been, rendering acts done under it in the past 
and before the grant of the registered “lease” 
os as though done by a trespasser. [p. 133, 
col, 2. 

While there was already in existence an un- 
registered license in favour of B, to collect and 
remove Tendu leaves, A granted a registered license 
for the same purpose to C. Band © worked 
together for many years, this relationship lasting 
beyond the commencement of the unregistered 
dease. C was present inthe district over which the 
licenses were granted for sometime. Some disputes 
having arisen over the collections onthe adjoining 
lands, B filed a suit against C. B had done many 
open and widespread acts under his unregistered 
lease in the last collecting season, eC instituted a 
suit on his registered license for damages for col- 
lecting leaves even after his lease, The question 
arose, whether C had notice: ; 

Held, that C had notice. Section 53-A, Transfer of 
Property Act would operate to prevent A from stop- 
ping or interfering with B’s collecting leaves, In 
other words B was entitled to do what he did under 
the terms of the unregistered “lease”, In so doing 
n was not trespasser or tort-feasor. Íp. 133, col. 


-J 

A granted to B exclusive license to gather and 
remove leaves for one year from January 1, 1936, to 
December 31, 1936, inclusive. On June 1, 1936, A 
granted toO in respect of the same area exclusive 
license to gather and remove the same leaves for 
one yearfrom June 1, 1936,to May 31, 1937. On 
July 1, 1936, A granted toB game licence over same 
aron for the period July 1, 1936 to June 30, 

Held, that after the first grant, A was divested 
of the power to make any such grant toC for the 
period June i, 136 to December 31, 1936. Bat 
A could make a granttoC in 1936 to commence 


“on January 1, 1937, He had the power to make 


such a grant. B, seeing that he had only got half 
what he thought he was getting, could, of course, 
Tepudiate the grant or he could affirm and take 
under itfor the period January 1, 1937, to May 31, 
1937, claiming from A compensation for the luss of 


. half what was granted tohim. A having divested 


himself of his grant to Cof.any power to grant 
an exclusive licence to anybody until after May 431, 
1937,ecould grant a licence on July 1, 1936 to B, 


but not for any period “before May 31, 1937, It 
would be inoperative upt) after May 31, 1937. 
Then G could approbate'o:’ reprobate. 

Where a respondent jase. been transposed ‘as an 
appellant before the expiry of the limitation for 
appeal, it would be ineqhisnble after he has allowed 
the time to appeal to pisa to treat him as a person 
against whom a final dedree has been passed. On the 
ground that it would lara been preferable had 
the transposed appellant appealed instead of being 
transposed, |p. 127, col | 2] 

F. A. from the jdecree of the Court of 
the Additional District Judge, Bilaspur, 
dated December 14,'1934. 

Mr M. R. Bobde, f2r Appellant No. 1. 

Sir H. S. Goul and Mr. D.N. Chau- 
dhuri, R. B., for Risfondent No. 1. 

Messrs. M. B. Kinkhede, R. B. and G. R. 


Deo, for Respondens No. 2. 


Judgment.—T) ihis appeal by the first 
defendant firm a preliminary point, arising 
out of the order passed by Pollock, A, J. O., 
(as he then was) dated March 29, 1935, 
transposing the selcnd defendant who was 
then a respondent lo be appellant, is raised. 
The transposition was made because the 
grounds of appeal were the same and 
the time for appealing had not expired. It 
is now said the cas: against the first defend- 
ant firm and the ji:cond defendant stands on 
entirely differen’ grounds which involve 
different questions on appeal, that the order 
of Pollock, A. J.C.. being interlocutory, can 
be reviewed at ‘hig stage, and it should be 
held that that order was wrong. It is urged 
that the second #lefendant was not properly 
transposed ani that therefore he is 
concluded by ‘he judgment of the lower 
Court, against whch he has not appealed. 

We are of opinion that although, as the 
facts now appear, it would have been 

preferable had the second -defendant 
appealed instead of being transposed, yet 
-having been iransposed and accordingly 
having let the time for appealing pass, it 
would be inegajlable now to treat him asa 
person against whom a final decree has 
been passed. We think it unfortunate 
that Le has gol before the Court as an 
appellant by ‘transposition rather than by 
appealing bepause on the argument there 
are wide differences between his position and 
that of the |irst defendant firm. These 
differences, kowever, are: greatly reduced 
a8 3 consequbnce of the pleadings (which 
raise quite « different case from that 
e argued befor us) and any difficulty that is 
caused by the ‘fact that the second defend- 
ant is before us by transposition, can be 
avoided by ljeeping the second defendant 
to his representation, on the strength of 
which he wah transposed, that his grounds 
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of appeal afe the éaine.as those taken by the 
first defendant firm. As their Lordships of 
the Privy Council observed in Hedges v. 
The Delhi and London Bank, Ltd. (1) “as 
matters turn out, the misjoinder in appeal 
will not cause any embarrassment”. 

It is very necessary in this case, the argue 
ments in which have ranged over a wide 
area, to bear in mind what the nature of the 
relief sought is. That can best be expressed 
_after certain facts are stated. 

Bidies or beedies are small and very 
cheap cheroots. Some years ago it was 
found that the leaves of the Tendu tree 
could be made into Bidies. Hitherto these 
leaves were of no value whatever, and so far 
as we know, were never used other than as 

. fuel or manure. Tenda trees are found in 
considerable number in the forests in the 
zamin (estate of the second defendant who 
is a zamindar (estatesholder), The first 
defendant firm is carrying on business asa 
bidi merchant. The plaintiff was at one 
time associated with the first defendant 
firm and later admittedly acted as a commis- 
sion agent for the sale of the firm's goods. 
Later he severed his connection or his con- 
nection was severed. 

The tirst defendant firm got their supply 
of leaves partly from the zamin of the 
second defendant. Their right to take 
these leaves was founded on various so- 
called leases (which we shall refer to as 
“lease” (in inverted commas) to avoid con- 
fusion between this judgment and the 
previous judgment, and the record and at 
the same time to note that they are not 
leases}. We are, however, of the opinion 
that these “leases” are not leases at all 
but, for reasons which appear hereaiter, 
are exclusive licences coupled with a grant 
amounting to profits a prendre. 

These “leases” commenced with an un- 
registered document Ex. D-15, dated 
March 21, 1925. The period covered was 
April 1, 1926, to March 31, 1931, Before 
that period had expired Ex. D.-1 was given. 
That was dated December 1, 1929, and 
covered the period March 19, 1931, to 
March 18, 1936. That was followed by 
Ex, D.-16 dated March 15, 1930, and covered 
the period April 1, 1931, to March 31, 
1936. All the above were 
Tt was in the early part of 1931 (we are 
told that plaintiff and the firat defendant 
firm became enemies over some disputé 
about the leaves in the neighbouring 
zamin of Korba) that plaintiff for the first 


(1) 23 A 137; 27 I A 168; 7 Sar, 767; 2 Bom. L R 
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time got a document from thé zamindar. ` 
That “lease” is dated April 24,1931, and 
was registered on June 9, 1931. That 
document is the f€undation of the plaintiff'S 
claim. i 

On April 28, 1931, i.e. during the têrm 
created by Ex. D.-l5, the first defendant firm 
got a “lease” Ex, D.-3 for ten years, for the 
period the April 1, 1931, t March 31, 1941. 
That document was duly registered. 

Passing by forthe present the disputes 
that arose about the registration of plaint? 
iff's “lease” and assuming that everything - 
was in order, the position will be seen to be 
as follows: . 

The first defendant firm had, for many | 
years, during most of which plaintiff was 
associated with the first defendant firm in 
business connected with these leaves, been 
gathering leaves from the second defend- 
ant’s trees under exclusive licence of the 
nature of a profit a prendre. Those 
licences were not registered at the time 
when plaintif got an exclusive licence 
from the second defendant who four days, 
later gave an exclusive licence over the - 
same area tothe first defendant firm. “Ab 
the time of the grant to plaintiff the first 
defendant firm was entitled as against 4 
the second defendant to gather leaves 
under an unregistered licence under which 
the first defendant firm had acted under 
which the firm had paid substantial sums. 
Tf s. 53-A af the Transfer of Property 
Act applies, he was accordingly entitled to 
act under that licence against the second 
defendant or against any person (including 
the plaintiff) “claiming under” the second 
defendant. 


Those are the broad facts which have to 

. be. borne in mind in considering the relief 
sought in this suit. The pleadings and so- 
called pleadings amount to 44 type-written 
Pages in the record. The relief sought is to 
be found in’ para. 14 of the plaint which is 
as follows: : 
“I. that it be declared that the plaintiff is the sole 
lessee for collection and removal of Tendu leaves 
within the villages of Zamindari Ohhuri, with the 
exception of inferior proprietary villages therein 
‘fora ‘period from April 24, 1931, to April.23, 1939, 
and that defendant No. 1 acquired no rights as 
against him (2. e. the plaintiff). s 
2. That the defendant be enjoined by a permanent 
injunction not to interfere in any way with the 
plaintiff's right of collection and removal of Tendu 
leaves within the said area during the said period 
of the lease. . 
3. That the defendants be ordered to restore to 
the plaintif all the leaves collected and removed by 
defendant No. 1 or to pay Rs. 28,000 (or such sum as 
may be found due)'as the price thereof or in the 
< alternative as damages: - 
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4. That any other relief thatthe plaintiff may be 
found entitled to be granted to him, 

5,, That the costs of the suit kp awarded to the 
plaintist.’* | 
_ In the so-called reply paras. 12 and 13, it 
is alleged as follows; 

“12. That with regard to para, 11, it would be 
enough to say that the reliefs claimed are sufficient 
for the purpose of theesuit; it is a mistake to say 
that the amount of Rs. 28,000 claimed is inthe 
nature of damages for breach of contract but it is 
a claim for recovery of the prices of leaves wrongly 
and unjustifiably appropriated by defendant No. 1 
which really belongs to the plaintiffs,  . ; 
"13. That with reference to para. 12, the plaintiff 
has again to reiterate that his claim is not for 
damages against the defendant No, 2 for breach of 
contract but for helping and encouraging defendant 
No. 1 to appropriate plaintifis’ property.” 

From this it is clear that plaintif is not 
suing the second defendant for damages, 
but on an alleged cause of action that the 
sezond defendant has helped. and 
encouraged the first defendant firm to 
commit a tort. The nature of this tort is 
not very clear but seems to be conversion. 
(It will be noted, however, that the “price” 
and not the “leaves” is alleged to belong 
to the plaintiff). If conversion, it does not 
„arise until demand and no demand is 
pleaded. Overlooking that and assuming 
that there is some cause of action against 
the ‘first defendant firm unspecified, the 
second defendant is joined apparently as 
being a joint tort-feasor, clearly and 
expressly, he is not being sued in contract. 
This is alleged by plaintiff in doswer to 
the trst defendant firm’s written statement 
para. 13 (adopted by the second defendant 
in para. 1 of his written statement). In 
the trst defendant firm’s written statement, 
para. 13, it is alleged that “the joinder of 
causes of action of distinct and different 
nature ia bad inlaw”. An issue is taken 
on this plea of misjoinder. Sce issue No, 2 
(0). ‘Enis issue is dealt with in para. LÜ of 
the judgment where it is stated : 

“piaintiff alleges that both the defendants are joint 
tort-feasors, ‘I‘hey combined in depriving the 
pine of his right to exclusive collection of Lendu 
eaves...”, 


it will be seen if that paragraph in the 
judgment is referred to, that mencion is made 
of an agreement come lo ina criminal case 
(Ex, P-4 and P-9). 

Exhibit P-4 is to the effect that the first 
‘defendant firm agrees to pay to plaintif 
“tue cost of the leaves so collected” in case a 
Civil Court decides that the first defendant 
-firm has no right to take the leaves. ` 

Exnibit P-9 is to the effect that the 
plaintiff will pay asum there. mentioned if 
the Oivil Court decides he has no right to 
collect leaves, 
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Neither statement imp s:s any obligation 
on the second defendant io pay anything. 
The second defendan! presumably was 
not concerned in those criminal proceed. 
ings. 

No application for amcniment bas been 
made and we are not fre dared to amend 
suo motu though it woul! seem to be clear 
thatin a suit properly framed the second 
defendant is liable eithe: 10 one side or the 
other seeming that he has given two 
exclusive licences over tie same area for 
periods which overlap wibi the result that 
neither plaintiff nor the f rei; defendant firm 
has got what he or they ta: for. 

With thess preliminiry remarks we 
proceed to discuss the iiuinmerous points of 
law which have been dekated before us. 

The first question is: Was the plaintiff's 
lease duly registered cr is the registra- 
tion of no effect as teag made by a 
Registrar who had no jrrisdiction to regis» 
ter ; 

There is no dispute tha. plaintiff's “lease” 
was in fact registered. 'Phə ditiiculty is as 
follows: 

In Ex. Pi the “leas in question is 
referred to. [t will be szen that it ends 
with the words “Dated April 24, 1931", 
Then follow signatures of t13 second defend- 
ant and plaintiff, then those of the attesting 
witnesses. There follo've a statement, 
signed by plaintiff alone, inat the villages 
affected were not named ır. the “lease” and 
there is appended alist of those villages, 
To is signed by plaintifi and dated June 5, 
1931. 

That addendum was required by the 
Registering Officer before ha would register 
as, in his view, the area wa: not sufficiently 
delimited. [618 said that tais was an addi- 
tion tothe terms of the “..3ase” not signed 
by both parties and there fcre the Registrar 
had no power to register it and ia register- 
ing was acting without authority. In our 
opinion the terms of the ‘lease’ as to area 
were certain for, on atus construction, it 
related to all the villager. in Zamin Onburi 
except the villages under isferior propriet- 
ary-rights. Wnich those ware, could be as- 
certained with certainty. ‘Inerefore the 
maxim id certum est quod certum reddi 
potest applies, 

We are accordingly not prepared to hold 
that the “lease” was not .riperiy registered 
by an officer acting within bis powers, 
The inclusion of the list would not of course 
preclude the second deft n:.ant contesting 
its accuracy. Tnere has baen no sugges- 
tion that itis inaccurat>. 
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The next attack on that ‘lease’ is that 
it could ba at any moment cancelled 
if the -plaintif failed to perform his part 
which included the payment of Rs. 7,000. 
Itis said that “ammount was not paid. We 
are of the Opinion thatthe plaintiff made 
every reasonable effort to pay and the 
fact thatthe second defendant has not 
got that money is his own fault in not 
accepting it when tendered. 

“We are accordingly of the opinicn that 
the plaintiff's “lease” was properly 
registered and could not be cancelled by the 
second defendant. 

That “lease? preceded by four days 
the registered “lease” given tothe first 
defendant firm by the second defendant 
but it was given at a time when an 
unregistered “lease” wasin existence and 
under which the first defendant firm was 
operating. 

The next question that arises is: “Did 
these documents require registration ?” 

It is urged that these “leases” do not 
require registration asthe subject-matter 
falls’ within the definition of movable 
property contained in s 2 (9)of the 
Registration Act, which is as follows: 

“Movable property” includes standing 
timber, growing crops and grass, fruit upon 
and’ juice in trees, and property of every 
othér description, except immovable pro- 
perty: | 
“On the other hand it is said that the 
subject-matter is “immovable. property” 
Within the definition contained in the 
General Clauses Act, s. 3 (25) which is as 
follows : oo 

“Immovable property”. shall include land, 
benetits to arise out of land, and things 
attached to the earth, or permanently 
fastened to anything attached to the earth : 


that it is also within the definition of 
“immovable property” contained in the 
Registration Act, s. 2 (6) which is as 


foliows : 

“Immovable property’ includes land, buildings, 
hereditary allowances, rights to ways, lights, ferries, 
fisheries orany other benefit to arise out of land, 
and things attached to the earth or permanently 
faetened to anything which is attached to the earth 
but not standing timber, growing crops nor 
grass” 
and isnot excluded by the words in's. 3 
of the Transfer of Property Act, viz. ; 

“Immovable properry” does not include 
standing timber, growing crops, or grass : 

In Ahmed Khanjamath Khan v. Mahom- 
ed Khan (2) Pollock, J., had to consider 


Me A IR1937 Nag.116; 169 Ind. Oas. 834; 10 R 
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whetheran agreement giving a right to 
collect bidi leaves for three years in 
consideration of the payment of Rs. 100 
per annum was an agreement, which,- 
being reduced to wriling, required ¢egis-. 
tration. He held that it did not, as‘the right” 
to collect bidi leaves (we assume the. 
leaves of the Tendu tree are in question): 
is a right relating to movable property 
within the meaning of s, 2 (9) ofthe Regis- 
tration Act. He relied on Raja Devi,v. 
Mahomed Yaqub (3) and distinguished: 
Raja Bije Bahadur v., Ganoolal (4). 
Raja Devi v. Mahomed Yaqub (3) was 
concerned with a grant of the right to. 
take for three jears the fruit of mango. 
trees and the question there was whether 
what wasthere granted was a growing 
crop of fruit. It was said that in the case. 
of a tree's fruit, ifthe tree is growing 
at the time -of the agreement for the 
collection of its. fruit, the fact that, at the 
time ofthe agreement, the fruit is not 
in existence does not take the subject- 
matter out of the words “growing crops”, 
i. e. “growing crop” includes the future: 
fruit of a growing tree.. We doubt:, 
whether on atrue construction of s. 2 (9): 
ofthe Registration Act, the word “growing 
can be related to “frait’ orthat “crop” 
inclades “fruit” but as Pollock, J., observes, 
the -definition is not exhaustive. The 
word “crop” derives from an old English- 
word meaning. the top of a. plant. and 
might include, we think, leaves. Indeed one 
would naturally speak -of-..a . tobacco. 
crop though. whether one would normally - 
speak of a-tea crop.we doubt. Assuming,” 
however, that the leaves of a tree can be: 
described as a crop (which according: 
to English legal usage would: have a- 


‘more restricted meauing; see Raja Bije 


Bahadur v. Ganooial (4) then a transfet 
ofa growing Crop,i.e. a crop growing 
at the time of the transfer might be a 
transfer of movable property within the 
definition of ‘movable proparty” con-. 
tained in the Registration Act. 

Lollock, J.s view was that as the tree. 
was growing at that time, the leaves were, 
or might be, growing and therefore 
there was nothing to show that the agree- 
ment in question was concerned with a‘ 
crop not growing at the time. 

We prefer in this case, however, io view 
the matter somewhat differently. 2 

These “leases” are not ‘ieases” of leaves 


(3) 47 A 738; 88 Ind. Oas. 109; AI R1925 All. 411; 
93 A L J 430. 
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or crops. That is, the subject-matter is not 
the sale or transfer of leaves or crops. 
The subject-matter is thee transfer of a 
right. We have therefore to consider not 
what leaves of crops are, but what the 
right is. i 


To show the difference we observe that 
whena lease is granted of a house, there 
is no doubt thatthe house is immovable 
Property and there is no doubt that the 
right granted isnot immovable properly. 
‘A lease of immovable property is, by 
definition, a transfer of a rightto enjoy 
Such property (see *s. 105 of the Transfer 
of Property Act). A bat accordingly is 
provided for not bys, 17 (|) ib) of the 
Registration Act but on s. 17 (1) (d). 
Ifthe lease were creating any right to or 
in immovable property, it would fall 


within s.17 (1) (b). It creates no such 
right but a right to enjoy immovable 
property. 

The so-called “lease” here in question 


is a licence and a grant. Asa. licence, it 
is within the meaning of s. 52 of the 
. Easements Act and it does not amount to 
an interest in property. But to it is 
added a grant, viz, a grant permitting the 
grdntee overa period of years to sever 
fromtheland certain things which are 
attached tothe earth, A tree is attached 
to the earth and with it all its payts. It is, 
inthe eye of the law, as much land 
(though, if standing timber, it is not 
immovable property and accordingly can 
be. transferred as though severed) as rock 
imbedded in the soil, or soil itself. The 
fact that grass is excluded from the term 
‘immovable property” shows how strictly 
- the law regards anything affixed to the 
land as land. Were it not for this ex: 
Ception, a transfer of the growing grass 
in a field would have to be like aconveyance 
of.the field. Consequently. if the grant 
is of a rightto sever wnat -is part of 
the land from the land, whether what is 
severed isa tree or a mineral, what is 
being dealt with is a right toor in immov- 
able property. Are tne leaves of a 
Tendu tree excepted because they fall 
within the expression “growing crops ?” 
“ This does not arise for our present pur- 
pose for what was transferred was not 
a crop but a right to pick leaves. 

‘Here the grant amounted to a profit 
` a prendre, Aprofit a prendre is a right 
to take something off the land.of another 
person: per Lindley, L.J, in Duke of 
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Sutherland v. Heath tote 
interest inland and, jin England must, 
under the Statute `f Frauda, “be in 
writing. See Law of | Property Act, 1925, 
s. 53. If in gross, is. here, it can be 
created for atermor n perpetuity and is 
a tenement. See Laws cf England (Hail- 
sham edition), Vol. 11| p. 386, and cases 
cited infra. The owiler of a profit can 
bring trespass, unlike the owner of an 
easement whose reme ies are abatement 
or nuisance. The (|“:omething’ which 
may be taken off the ‘land can be very 
Various and does not 1e: essarily form part 
ofthe land. Thus tks right to gather 
acorns and beech-mast Chilton v. Cor- 
poration of London 16, the right to saoot 
pheasants, Lowe v. Adums (7) are examples 
of profits. The right|tc shoot pheasants 
is an interest in lead not because 
pheasants are land, bit because, being 
wild animals, while upor: the land they are 
deemed to be owned liythe owner of that 
land who, a3 such, nay givetne right to 
come and take them. 

Weare accordingly df the 
these “leases” amounte'd :o 
movable property within the delinition 
contained inthe Gerersl Clauses Act, 
s. 3 (25) and s.2 (6) Of the Registration, 
Act, as relating to “benefits to arise 
out of land” and as rot being excluded 
by s.3 of the Transfer; əf Property Act 
or s.2 19) of the Kegi:stration Act. ‘hese 
grants accordingly fall within s. 17 (i) 
(b) of the Indian Kegis:ration Act and 
require registration. 

We come to tnat concluson independently 
of authority. Tne same conclusion was also 
reached in Seni Chettiir v, Santhanathan 
Chettiar (8). Taat case, nowever, rather 
turns on tne fact wool ib amounted to a 
sale of interalia growir.g timber. It is, 
however, useful in tnis ‘ccanection ag con- 
taining at p. 64* an obsérvation by Subra- 
mania Ayyar, J., snowing vay suen a grant 
is not a lease. The fict that there the 
instrument was not callac a lease and that 
here all are called “leas? of course makes 
no ditference, 

In the lightofthe above, it isnot neces- 
sary to consider more fully the incidents of 
such a grant according t) the English Law, 


(5) (1892) 1 Oh. 475; 61 L 4 Oh, 248; 66 L T 210. 
(65 AA 70hb. D 362; 47 I[J Jh. 433; 33 bT 498; 
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grants of im- 
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We’ content ourselves with a reference to 


Peacock's “Law relating to Easements in- 


Britis India", 3rd edition, pp. 656 et seq., 
and tne cases there cited, especially Wickhan 
v. Hawker (9) Doe dem Hanley v. Wood (10), 
Muskett v Hill (11), Newby v. Harrison (12) 
and Webber v. Lee (18). As was pointed 
outin Duke of Sutherland v. Heathcote (5), 
such a grantin England would amount to 
an incorporeal hereditament lying in grant. 
We agree with the learned author of the 
work above cited that Ramakrishna v, 
Unni Check (14), is open to criticism if it is 
to be taken as laying down that the sort of 
grant there made is a mere licence. We 
concur in the view expressed by him that 
the agreement there come to amounted to 
a licence coupled with a grant amount toa 
profita prendre. ln England it would 
create an incorporeal hereditament and in 
India it would, we think, transfer “a bene- 
fitto arise out of Jand”, and so relate to 
immovable property. The right to take 
elephants (the Madras case [Sent Chettiar v. 
Santhanathan Chettiar (3)|is at least as 
much a benefit to arise out of landas a 
Tight to shoot partridges. The right to 
collect leaves is still more clearly a right 
relating to “benefit to arise out of land", 

We have spent some time over this point 
because much of the argament addressed 


to us is founded on the major premissthat | 


we are here concerned with leases and that 
therefore, the sections of the Transfer of 
Property Actrelating to leases apply. We 
are of the opinion that these “leases” were 
not leases and the sections relating to 
leases, have no application. See Mullas 
Transfer of Property. Act, 2nd edition, 
pp. 581,582 and Natesa v. Tangavelu (15), 
(a decision which, in so far asit decided 
that the licence did not require registration 
turns on the definition of movable property 
in the Transfer of Property Act). 


The next point raises the much debated 
question whether s. 53-A is applicable. 
Here the suit was instituted after April 
1, 1930. To such a suit, according to the 

(9) (1840) T M & W 


(3; 151 E R 679;10 L J Ex, 
153; 56 R R 6z3. 
Poa (1819)2 B & Ald. 724; 106 E R 529; 21R R 
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(11, (1839) 5 Bing. NC 694; 7 Scott. 855; 9L JOP 

01; 50 R R 832. . 
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recent Bench decision of this High Court, 
Hari Prasad v. Hanumani Rao (16), (where 
the cases were reviewed), s. 53-A applied 
unless the plaintiff had no notice of either 
the “lease” to the first defendant firra ‘or of 
the part performance thereof. 

Before we examine the question of notice, 
it is desirable to put on dhe side the ques- 
tion raised whether s. 53-A relates to leases 
at all. In view of the fact that we are not 
dealing with leases but with licences coupl- 
ed witha grant, it is not necessary to fully. 
consider this point, but we observe that in 
a very considerable number of cases 8. 53-A 
has been applied to leases and we feel we” 
should not examine this novel point in a 
case in which it does not arise. For cases 
where s. 53-A has been applied to leases; see 
Wakefield v. Syaeeda Khatun (17), 
Ashutosh Chattopadhya v. Nalinakshya 
Bandopadhya (18), Benarsi Das v. Ali 
Mohamad (19), (where this point was consi- 
dered expressly) Shyam Sunder Lal v. Din 
Shah (20), and Hari Prasad v. Hanumant 
Rao (16). 

A considerable time was devoted to this 
question of notice. Weare of the opinion 
that the plaintiff had notice. This conclu» 
sion is reached having regard (1) to the 
history of the enterprise conducted by the 
first defendant firm; (2) to the business re» 
lations of the first defendant firm and the 
plaintiff (which lasted beyond the com- 
Mencement of the third unregistered 
“lease”, that is, the “lease” in respect of 
which there was the relevant part perform- 
ance), (3) to the presence of the plaintiff 
in the district for some time, (4) to the dis» 
putes arising over collections in the neigh- 
bouring zamin resuliing -ia a suit being 
filed against the -plaintiff by the first defene! 
dant firm, (5) to the widespread and open, 
acts done by the first defendant firm (there 
is some evidence that they spent Rs. 20,000 
collecting in 1930-31. liven regarding that 
as grossly exaggerated,it is clear that the 
first defendant hrm employed: very many 
people in forests extending over very many 
Villages for the whole of the collecting 
season 1930), 

Thus, in our opinion, s. 58 A would oper- 

(16) I L R 1936 Nag. 115; 170 Ind. Cas. 554; AIR 
1937 Nag. 74; JURN 71, oe 
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ate to prevent the second defendant stop- 
Ping or intérfering with the first defendant 
fifm’s collecting leaves. In other words the 
first defendant. firm was entitled to do 
whaf they did under the terms of the un- 
registered “lease”. In so doing they were 
not trespassers or tort-feagors. The “lease” 
in question (Ex. T-D. 16) gave the right to 
pluck and remove leaves in return for the 
payment of Rs. 1,100 per annum. It con- 
thins cl. (1) (6) “after the expiry of this 
‘lease I have aright to give a fresh lease to 
this lessee or to any other lessee”. There 
are many other terms and some in respect 
‘of restricted sites on which buildings might 
be put might beregarded as creating a 
true lease of such sites though this is doubt- 
ful asthe sites are not demarcated. We 
are not, however, concerned with sites but 
with the main part which is dealing with 
the plucking and removing of leaves. There 
isno suggestion that the first defendant 
firm did anything they were not entitled to 
do under the terms of the “lease”; the 
second defendant has no grievance, no 
claim, against the first defendant firm. 

But it is said that as regards all the 
eaves collected after the plaintiff's “lease” 
was granted, viz., April 24, 1931 (it was 
registered about six weeks later) the leaves 
as collected by the firet defendant firm, 
became the property of plaintiff. If this 
be so, then the first defendant firm, it is 
ssid, have converted the property of 
plaintiff and are liable in damages; the 
second defendant has aided and abetted 
and is, therefore, a joint tort-feasor and is 
also liable in damages and the damage is 
the market value of the leaves without any 
allowance for cost of collection. 

That is how the case is framed according 
eto the pleadings. According to the argu- 
ment the obvious difficulty inthe way of 
such a case is glozed over by treating the 
plaintiff as entitled to damages becauss he 
has a “lease” which has priority over the 
first defendant firm's registered “lease”. 
That first defendant firm's registered 
“lease”, it is said, eliminates the previous 
unregistered “lease” because the grant of 
the registered lease”, during an unexpired 
portion of the term created by the unre- 
gistered “lease”, operated to effect a 
surrender of the unregistered “lease” which 
thereupon ceased to exist and is, according 
tothe argument,as though it had never 
“been. If that beso, the parties are situate 
as follows: Plaintiff has a “lease” dated 
April 24, 1931; the first defendant firm has 
a “leage” dated April 28, 1931, and no 
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other lease, and are to he treated as though 
they never had any unr:gistered “lease” 
those “leases” having |ċ sappeared”by a 
series of surrenders culuinating in the 
surrender effected by ithe gtant of the 
registered “lease” on April 28, 1931. If that 
be so, then, itis said, tr first defendant 


firm are mere trespassers on land let to 
Plaintiff. Ifthey, in tha; unhappy state, 
collect leaves, they collct them for the 


plaintiff and they beccino plaintiff's leaves. 
If they are retained. there ig conversion. As 
tothe quantum of damiiges, reliance is also 
placed on the agreemersit ome to in the 
criminal case and alrea:ly adverted to 

We are not impressel by this analysis, 
Section 111 of the Transf:r of Property Act 
has, in our opinion, no hpplication to these 
“leases” for they are nol leases. Even if 
that section applies, thpuzh the effect of 
granting the registerec,l:ase would be to 
determine the unregiste re 1 “lease”, it does 
not cause itto disappear us though it had 
never been, rendering sci3 done under it 
in the past and before the grant of the re- 
gistered “lease” unlawiul as though done 
by a trespasser. 

Further evenif the ,&bəve remarkable 
result-could be imagined to flow from the 
application of s. 111, it worald not turn the 
first defendant firm int) the agent of 
plaintiff when collecting! leaves s0 as to 
make the leaves belchy to plaintif. A 
remedy would, however. bo at hand in that 
plaintiff could sue for ile nages for inter- 
ferences with his rights nr.łer his licence 
and grant, and we proce! to- discuss the 
position to see whether on the facts here 
present such a cause of'action here exists, 
If it does, we should a construe these 
pleadings too strictly. [sey are mofussil 
pleadings in a suit of soine complexity. 

Our view being thit 9j50-A of the Transe 
fer of Property Act applies, clearly the 
second defendant could ho; enforce against 
the first defendant firm |‘zay right in res- 
pect of the property of which the transferee 
has taken or continued in possession...... ` 
He could not have obtained an injunction 
restraining the first dof:ndant firm from 
collecting and taking away Tendu leaves. 
Neither could “any perspn claiming under 
him". The first defendant irm when operate 
ing under that unregistured lease were not 
tort-feasors or trespa‘s:rs. They were 
exercising rights they h^d paid for. That 
is the position that existhc up to the end of 
the unregistered “leas”. What is the 
position thereafter ? 

The position is not essy. To understand 
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the difficulty certain dates are necessary. 
At the date of the grant to plaintiff (April 
28, 1931), the first defendant firm had an 
unregistered licence under which they had 
operated and in respect of which they had 
paid substantial sums. That “‘lease’ ex- 
pired on March 31, 1936. On April 28, 1931, 
a registered “lease” was given to the first 
defendant firm for the period April 1, 1931, 
to March 31, 1911. 

The unregistered “lease’ contained a 
term which we have mentioned above. 

The plaintiff's “lease” was for the period 
April 24, 1931, to April 23, 1939. 

Though, in our opinion, it wasa breach 
of contract (with the first defendant firm) 
on the part of the zamindar to grant plain- 
tiff a “lease” before the expiry ofthe first 
defendant firm's “lease”, viz, March 
31, 1936, the effect of granting it was to 
confer on plaintiff a right in the nature of 
an exclusive licence coupled with a grant 
which entitled plaintiff to enter on the 
expiry of the term imposed by the 
unregistered lease, viz., March 31, 1936, 
‘unless that unregistered lease was brought 
to anend before by the grant on April 
28, 1931, of the registered “lease”. Either 
that- registered "lease" was effective or 
not. If it was effective, it determined the 
unregistered “lease" quite apart from s. 111 
of the Transfer of Property Act which, for 
the reasons given, we do not think has any 
application. But if it was effective, it also 
entitled the first defendant firm to operate 
under it for the term of that licence, i. e. 
until 1941. If it was not effective, 
it was not effective to destroy the 
first defendant firm's rights: Ganpat v. 
Mahadeo (21). Gharati Hiracharan v. Kehar 
Mansaram (22). 

We are of the opinion that the second 
defendant having granted an exclusive 
licence to plaintiff on April 24, 1931, 
he had divested himself of all power to 
grant an effective exclusive licence to the 
first defendant firm on April 28, 193), 
for any period covered by the grant of 


Apri] 24,1931, but that the grant of the 


exclusive licence on April, 28, 1931, is 
effective to give to the first defendant firm 
the right to pluck and remove leaves after 
the termination of the plaintiff's licence, 
i. e after April 23, 1939. By parity of 
reasoning the second defendant had no 
power to give an exclusive licence on 
April 24, 1931, to plaintiff for the period 
(21)A I R 1925 Nag. 26; 85 Ind. Cas. 264. 


(22) A I R 1937 Nag. 104;170 Ind Cas. 1£0;I L R 
(1937) Nag. 353; 10 R N 45 (1), l 
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covered by the first defendant firm's 
unregistered licence but the effect of making 
that grant was to give plaintiff exclusive 
rights after the termination of, that unregis- 
tered “lease” i. e. March 31, 1936, to 
April 23, 1939, plaintiff bas the exclusive 
Tight to pluck leaves, the first defendant 
firm has the exclusite right up to 
March 31, 1936, and from April 23, 1939 to 
March 31, 1941. That appears to us to be 
the result of this extraordinary series of 
overlapping grants. 
results in neither plaintiff nor the first 
defendant firm getling-what they paid for. 


The consequence will be that the zamindar 


will be liable in a properly constituted 
suit for damages. What the measure of 
damage will be, can be left to be decided 
in such a suit. It does not arise here. 

We have not overlooked the fact that 
these licences are given during the 
pendency of an existing licence. Broadly 
our position can be made clear by the 
following iHustraticn, A grants to B exclu- 
sive licence to gather and remove leaves 
for one year from January 1, 1936, te Decem- 
ber 31, 1936, inclusive. 
A grants to Cinrespect of the same area 
exclusive licence to gather and remove the 
same leaves for one year from June 1, 1936, 
to May 31, 1937. On July 1, 1936, A grants 
to B same licence over same area for the 
Period Jwly 1, 1936, to June 30, 1937. In 
our view afier the first grant, A is divested 
of the power to make any suchgrant to C 
for the period June 1, 1936, to December 
31, 1936. But A can make a grant to 
C in 1936 to commence on January 
1,1937. He has the power to make such 
a grant. B. seeing that he has only got 


Needlees to say this. 


On June 1,19386, - 


half what he thought he was getting, could, ~ 


of course, repudiate the grant or he could 
affirm and take under it for the perio 
January 1, 1937, to May 31, 1937, claiming 
from A compensation for the loss of half 
what was granted to him, A having 
divested himself of his grant toC of any 
power to grant an exclusive licence to 
anybody until after May 31, 1937, could 
grant a licence on Ju'y 1, 1936, to B but 
not for any period before May 31, 1937. 
It would be inoperative until aiter May 
31, 1937. Then C could approbate or 
reprobate, etc, In this present case we 
treate plaintiff as approbating. His remedy 
ageinst the second defendant is for 
damages or compensation, we do not decide 
which, the matter nct being before us. 
Obviously, on the above View, the first 


defendant firm. at all material times was . 


an 


co 
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justified in plucking and removing leaves 
‘but the first defendant firm will collect 
leaves or remove them heteafter at their 
Peril after Marich 31, 1936, until 
April23, 1939, after which date they may 
resume. The period for which the claim is 
made in respect of leaves collected fal's 
within the perioę up to March 31, 1936, 
and accordingly fails. In view, however, 
of the agreement. come to whereby the 
plaintiffs undertook (Ex P-9) to pay 
Rs. 10,000 to Rs. 12,060 if the civil suit 
“ig decided against me’, we think it right 
to observe that this suit has not been 
decided wholly against plaintiff and that 
plaintiff, though we have held that the 
first defendant firm was entitled during 
the period in question to the exclusive right 
to collect, was, as a reascnable man, justi- 
fied in thinking that he was exclusively 
entitled to collect and should not accord- 
ingly be liable for having collected except to 
the extent of what he had thereby gained all 
allowances being made for the costs of 
his collection. The question of that 
liability does not, of course, arise in this 
action but we consider it right to make 
these observations as this dispute is one 
which might, with advantage to all parties, 
be ‘amicably settled. 

The plaintiff is entitled to the injunction 
he seeks as from this date to April 
23, 1939, but not otherwise. Hg is also 
entitled to a declaration that he has and 
had the exclusive right to pluck and remove 
Tendu leaves from the area in question 
from March 31, 1936, to April 23, 
1939. He has no other right. There 
will be a decree accordingly. The second 
defendant will bear his own costs and will 
pay half the costs of the first defendant firm 
and ail the costs of the plaintiff, he being 
‘esponsible for all tnis trouble. The first 
defendant firm will bear half their own 


costs. The order as to costs will apply 
throughout. 
D. Order accordingly. 


et 


LAHORE HIGH COURT 
First Civil Appeal No. 342 of 1936 
April 15, 1937 
DALIP Sines AND Skemp, JJ. 
EMADAN LAL—PLAINTIFP—APPELLANT 
versus 
DIWAN CHAND AND orsers— DEFENDANTS 
— RESPONDENTS 
: Hindu Law— Family arrangement—Suit by, rever- 
sioner, declaratory in nature, to challenge gift by 
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Q 
limited owner—Compromise mo family arrangement 
—Such family arrangemen|, if binding on other 
reversioners, | a 

Family arrangement can le arrived at binding on 
the reversioner in a suit which .s only declaratory to 
set aside or challenge a certpin gift. Much depends 
on the circumstances of each case. [p. 137, col. 11 

A Hindu died leaving brhiad him his mother, 
sister and two cousins who wpre the then reversioners. 
The mother gifted the propdrt; to the sister, The 
two cousins instituted a suit for declaration challeng- 
ing the gift. The parties thin arrived at a compro- 
mise whereby the cousins, tne sister and the mother 
each got one-third share in “ie property. It was 
after this that the Hinder Law of Inheritance 
(Amendment) Act IL of 192) came into force. The 
sister thus got a share in thn property of her brother 
at a time when she would nct hive been entitled to it. 
After the Act the sister's sco, who was recognized 
as heir, instituted a suit lo set aside the com- 
promise: . 

Held, that a compromise entered into at that time, 
which was obviously bona file by persons whose bona 
fides had not been challenged by all the then probable 
heirs, should be considered! binding on the present 
plaintif. It was an act of p-udence on their part, 
for, it secured a half-share ol t:18 property to the sister 
originally with subsequent descent tothe plaintiff 
himself. Nobody at that tirne could have contemplat- 
ed that Act Ii of 1929 wonlé, make the plaintif a 
nearer heir than the collaterals. In these circum- 
stances, such a compromis» might well be described 
asa family settlement or arringement, and as such, 
binding on the reversioners. Hardei v. Bhagwan 
Singh (2), relied on. ‘ 

F. O. A. from the decree of the Senior Sub- 
Judge, Rawalpindi, datec. May 18, 1936. 

Messrs. D. R. Sawhney and S, N. Bali, for 
the Appellant. 

Messrs. Achhru Ram «1d Inder Dev, for 
the Respondents. ; 

Dalip Singh, J.—The pedigree table 
necessary for the fac.s of this case is 
at p. 24 of the paper-book and is. as 
follows: 


DASA MAL 
I 





| 
Pira Mal==Musammat Jamra Devi 
Defendant No. 3. 


Parma Nand 





| | 
Musammat Janki Devi Nathu Ram 





a No. 4. 
Madan Lal 
Plaintiff. MA 
JE 
| | 
Diwan Chand Raunag Shah 


Defendant No 1. Defendant No. 2. 


Piara Mal died somesl.2re about 1807, the 
exactdate notbeing known. His son Nathu 
Ram died in 1911. In 1917 Musammat 
Jamna Devi made « gift in favour of 
her daughter Musammit Janki Devi. Diwan 
Chand and Raunag Sibah, then fhe nearest 
and so far as appears) from the record, 


136 


tke only reversioners of Nathu Ram, 
brought the usual declaratory suit challeng- 
ing the gift made by Musammat Jamna 
Devi. A compromise was arrived at in 
that suit, by which one-third of certain 
shops included in the gift was to belong 
in full ownership to Diwan Chand and 
Raunaq Shah: one-third was to go in 
full ownership to Musammat Janki Devi 
and one-third was left with Musammat 
Jamna Devi with the conditicn that after 
Musammat Jamna Devi’s death, the one-third 
share would go to Diwan Chand and Raunag 
Shah. Musammat Jamna Devi was declared 
owner of the whole of a certain haveli. 
She already owned one-half of this Aaveli 
in her own right and the result was that 
she got the whole haveli as full owner. 
After her death presumably the haveli 
would descend to her heir Musammat Janki 
Devi. This happened in 1925. In 1933 
Musammat Jamna Devi, Diwan Chand, 
Raunaq Shab and. Musammat Janki Devi 
and one Kishan Ohand, defendant No. 6, 


sold a shop, which was tke joint property . 


of Kishan Ohand and Piara Mal originally, 
in favour of defendant No. 5, Ram Ditta 
Mal, and divided the sale proceeds among. 
themselves according to the shares in the 
compromise referred toabove. The present 
plaintiff, theson of Musammat Janki Devi, 
brought a declaratory suit in which he 
asked for two declarations: (1) that the 
compromise referred to above should not 
affect his reversionary rights after the death 
of Musammat Jamna Devi and Musammat 
Janki Devi, and (2) that the sale of the shop 
should similarly not affect his reversionary 
rights. He contended that both the com» 
“promise and the sale were made without 
consideration and necessity, that Nathu 
Ram had suffered from certain incurable 
diseases which debarred him from inherit- 
ance and that he having become an heir 
by the Hindu Law of Inheritance (Amend- 
ment) Act II of 1929, his rights were 
unaffected by either the compromise or 
the sale. Musammat Jamna Devi and 
Musammat Janki Devi admitted the claim. 
The suit was resisted by Diwan Chand and 
Raunaq Shah and the vendee Ram Ditta 
Mal. The other party to the sale had no 
objection to the plaintiff's claim. Varidus 
issues were framed which do not now 
concern us, but the relevant issues were: ' 
“(1) Whether Nathu Ram suffered from such a 


disease as to exclude him from inheritance? (2) - 


What wae the effect of Act II of 1929 on the com- 
promise and the decree which was passed in that 
suit in accurdance with the compromise ?” 


There was no evidence on the question 
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of Nathu Ram's exclusion from inheritance 
and the learned trial Court decided that 
Nathu Ram wag not proved to have bæn 
excluded frem inheriting. _On the question 
of the effect of Act Il of 1929 ox the 
ecmpromise, the trial Court held thatthe 
plaintiff was competent to sue by reason 
of Act II of 1929, but he was bound by 
tke compremise deed and hence his suit 
failed and was dismissed. The plaintiff 
has come in appeal and the only points 
argued before us are as follows: Firstly, 
it is contended that by reason of Act II 
of 1929 the plaintiff was competent to 
maintain the suit and the trial Court was 
wrong in holding that ke was bound by 
the compromise; Secondly, it was contended 
that in any event, the sale was not proved 
to be for necessity and therefore the 
second declaration prayed for should have 
been granted. The second point can be 
disposed of on the short ground that no 
issue was framed on the question of neces- 
sity and evidently the parties relied simply 
on the question whether the compromise 
was binding or not upon the plaintiff. 
It was, therefore, unnecessary tc go into 
the question whether there was any 
necessity for the sale, and if not, what the 
effect of the sale would be. 5 
The only point to be decided in the 
case is whether the plaintif is or is not 
bound by, the comprcmise entered into 
between the reversioners and his mother 
and grandmother. The learned Oounsel 
for the appellant has relied on Rajpalt 
Kunwar v. Surju Rai (1), a Full Bench 
decision, in which it was held that the 
plaintiff was competent to sue in that case 
by reason of Act IL of 1929 and that where 
in a declaratory suit a widow and certain 
reversioners had compromised the case by 
division of the property among themselves” 
such a compromise could not possibly be 
regarded asa family settlement and there- 
fore was not binding on other reversioners. 
The facts in Rajpalt Kunwar V. Surju Rai (1) 
were that two co- widows of a deceased Hindu 
had made a certain gift toa certain person 
alleged to be a sister’s son of the deceased 
Hindu. The fact that he was the sister's 
son was challenged and a declaratory suit 
was brought to set aside the gift. This 
declaratory suit was compromised and the 
reversioners, who krought the suit, and 
the widows, without any reference, it 
appears, to the donee, compromised the 
GQ) AIR 1936 All. 507; 163 Ind, Oas. 756; (1936) 


A L J 659; 58 A 1041; 1986 A L R641; IRA 66 
(E B) e 
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suit between themselves by dividing the 
property in certain shares. With the 
greatest respect to the ruling, and the 
learned Judges who decided it, I am un- 
ab to accept the proposition broadly laid 
down that no family arrangement can be 
arrived at binding on the reversioner in a 
suit which is caly declaratory, to set aside 
or challenge acertain gift. Much depends 
on the circumstances ofeach case. In the 
Full Bench Allahabad case Rajpali 
Kunwar v. Surju Rai (1), it was clear that 
the only persons profiting by the compro- 
mise were the donors and the reversioners. 
In the present case the position was 
somewhat different. Musammat Jamna Devi 
when making the gift could only do go 
on two grounds: either she claimed to be 
full owner of the property, or she could 
claim that Musammat Janki Devi, her 
daughter, was the next heir and therefore 
the reversioners could have no locus 
standi to contest the gift tothe next heir. 
Now, it is clear that in the Punjab, before 
Act II of 1929 came into force, a sister could 
not be a nearer heir than the present 
reversioners if she was an heir at all, A 

~ Sister’s son was not an heir at all. Musam- 
mat Janki Devi could only be an heir 
úearer than the present reversiovers if the 
contention advanced in the present case, 
namely that Nathu Ram was incapable of 
inheritance, was correct. The position 
therefore was that all the ten possible 
near heirs were concerned in the suit. 

The question as to whether Nathu Ram 
was or was not capable of inheritance 
made the rights of the parties possibly 
doubtful to each side. It appears accord- 
ing to the compromise deed itself that 
the brotherhcod intervened and the pare 
ties entered into the compromise, the 
result of which was that the reversioners 
got immediately one-third of the sLops 
in dispute the’ donee Musammat: Janki 
Devi‘ got one-third of the shops, and the 
remaining onesthird remained with Musam- 


mat Jamna Devi with subsequent descent.. 


to the reversioners and Musammat Jamna 
Devi got half of a haveli as full owner with 
subsequent descent presumbly to Musam- 
mat Janki Devi; in-other words, as 
between the widow and her daughter, 
about half the estate was left with them 
and about half the estate was given to 
the reversioners. At that time the posi- 
tion appears to have been that there 
. Were no other possible near heirs of Piara 
Mal. Had the compromise not been entered 
into,, Musammat Jamna Devi would have 
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held a life estate only and after her death 
the reversioners migh' have got the entire 
property, orif Nathu.. am was proved to 
have been incapable of inheritance, 
Musammat Janki Devi would have got the 
whole property. lamn unable to see why 
a.compromise enterel into at that time, 
which was obviously ‘bona fide and whose 
bona fides had not been challenged by all the 
then probable heirs, should not be 
considered binding cn the present plain- 
tiff who is theson f Musammat Janki 
Devi It cannot be considered that his 
grandmother and his mother were trying 
to defraud the present plaintiff of his 
vights. It appears thit in the sale which 
led tothe present siit the father of the 
present plaintiff was ar attesting witness 
of the sale deed. It is thus clear that nobody 
considered that the /pleintiff had in any 
way been defrauded cr wronged by the com- 
promise entered int) `y his mother and 
grandmother. On the contrary it was an 
act of prudence on ‘their part, for, it 
secured a half sharelo? the property to 
Musammat Janki Devi originally with sub- 
sequent descent to ‘he plaintiff himself. 
Nobody at that time: could have contem- 
plated that Act II of |:929 would make the 
plaintiff a nearer heir than the collaterals, 
There is nothing to slicw that there were 
any other collaterals of Piara Mal at all, 
but if there were any: such, the reference 
in the compromise to the brotherhood 
would tend.to show tliat those revereioners 
had also joined in arranging this com- 
promise. In these circutistances, it appears 
to me that sucha compromise might well 
be described as a fam ly settlement or 
arrangement and as such binding on the 
reversioners. 

In Hardei v. Bhagwan Singh, 50 Ind. 
Cas 812(2), where thé ‘acts were that a 
certain widow had divided her property 
among ker daughtersizid her then living 
grandsons, one of the daughters having 
subsequently brought, suit to succeed to 
ber sisters’ property, setting aside the 
compromise, their Lordships of the Privy 
Council held that she having entered into 
the compromise and ber fited thereby, was 
estopped from contesiing the compro- 
mise. Their Lordships left open the 
question as to whether the grandsons 
were bound or net; bui their Lordships 
spoke of the compromise as a family 
arrangement to which | favour has always 


(2) 50 Ind. Oas. 812; A I R 1919P 0 27;24 OWN 
15; LUPL R (P 6) 102;13L W 436; 2 PLT 237 
(PO), ! 
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been shown by the Courts. If their Lord- 
ships had been of opinion that such a 
compromise could never be called a family 
arrangement at all, they would not have 
expressed themselves as they did in that 
vase. It is true that this point was not 
before their Lordships of the Privy Council, 
but the fact remains that their Lordships 
did not regard it as impossible that such a 
compromise should be called a family 
arrangement. I would therefore hold, in 
agreement with the trial Court, that the 
present plaintiff is bound by the said 
compromise ; and it is conceded that if he 
is so bound, the suit must fail. I would 
therefore dismiss the appeal with costs. 
The order of the trial Court on costs in 
that Oourt stands. 
Skemp, J.—I agree. 
D, Appeal dismissed. 


MADRAS HIGH COURT 
Appeal No. 222 of 1933 
January 18, 1938 
Leaca, O. J. AND Laxsamana Rao, J. 
MUNA SONA SUNDARAM OHETTIAR— 
APPELLANT 
versus 

SONA THEHANNA CHOKALINGAM 
OHETTIAR—ReEsponDent? 

Master and servant—Contract of service fora de- 
finite period—Master terminating employment before 
fixed period and employing another servant at amall 
salary—Discharged servant, if entitled to salary for 
full period—What must be shown by master to avoid 
such liability—Servant during employment remain- 
ing absent from place where he had contracted to 
serve for certain period, yet doing his master's duty 
—Employer not dispensing with his services but con- 
tinuing them—Servant, if entitled to agreed wages for 
period of his absence. 

- Where a person has agreed to employ another, he 
is not entitled to put an end to the employment 
simply because he finds his business is not proving 
as profitable as he anticipated or because he finds 
that he can get somebody to perform the duties at 
a small salary. Ifthe contract provides for termina- 
tion of employment by notice, the employer can 
lawfully terminate the employment on giving the 
required notice. In a case where the employment 
was for a definite period, the employer is bound 
to pay the stipulated salary unless he shows that 
the discharged servant had an opportunity of other 
employment, but refused to avail himself ofit. In 
other words, the principle that a person must dp 
what he canto mitigate damages, applies to a con- 
tract of service just as it applies to an ordinary 
commercial contract. [p, 139, col. 1.] 

Where a contract isto serve a master in Madras, 
and it has not been shown by the master that there 
was other employment for the discharged servant in 
Madras or in any part of the Presidency, the 
master fails to prove that the sfrvant could bave ob- 
tained other employment even if he shows that he 
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offered hig servant an employment at Rangoon. [p 
139, col. 2.) 

Where a contract of service is for a definite periog 
and the servant dufing the employment remains 
absent from the place of service for a certain 
period but still performs his master’s -duties eand 
the master does not choose to dispense with the 
servant's services but continues them, he is liable 
under his contract to pay the agreed wagesfor the 
period during which the servant was absent, Hanley 
v. Pease and Partners, Ltd. (3), relied on. 

A. against the decree of the Sub- 
Judge, Vevakottah, in O. S. No. 124 of 
1928. 

Mr. P. Satyanarayana Rao, for the Ap- 
pellant. 

Messrs. A. Lakshmayya’ and D. Venka- 
taratnam, for the Kespondent. 

Leach, C. J.—The appellant was the 
defendant in the Court below. He had 
served the respondent as the chief agent of 
the respondent's money lending business at 
Madras. The contract of service com: 
menced on November 19, 1925, the ap- 
pellant having executed what is known as 
a salary chit. Under the terms of the con- 
tract, he was to serve the respondent in the 
capacity of chief agent of his Madras busi- 
ness for a period of three years at a salary 
of Rs. 7,175. The respondent's business in 
Madras did not prove as successful as he” 
anticipated, and on January 5, 1928, he 
terminated the appellant's employment and. 
appointed another agent at a lower salary. 
The suit out of which this appeal arises 
was filed bythe respondent for an account 
of the appellant's agency. He calculated 
that there would be due to him on the 
taking of accounts a sum of Rs. 11,923 6-0. 
A preliminary decree for accounts was 
passed in due course, and on consideration 
of the Oommissioner’s report, a decree for 
Rs. 4,952 18-6 was passed in favour of the 
respondent. The appellant appeals against 
the final decree on three grounds. In the 
first place he says that he has been dis- 
allowed his salary for 104 months whereas 
he is entitled in law to payment for this 
period. In the second place he contends 
that he has been disallowed three months’ 
salary, wrongly on the ground that he had 
absented himself from Madras on private 
affairs, Inthe third place he says that a 
sum of Rs. 982-9-6 was wrongly debited 
to him in respectof certain piece-goods 
transactions. 

With regard to the appellant’s claim that 
the lower Court was wrong in disallowing 
his salary for 103 months, the learned 
Advocate for the respondent has taken the 
objection that the suit was not a suit for 
wrongful dismissal and conseqUently no 
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‘allowance can be given te the appellant in 
respect cf this period. This point was not 
taken, in the pleadings orin the course of 
tha trial. It is manifest that all questions at 
isst% between the parties in respect of the 
agency were gone into and decided in the 
‘course of tke trial. The respondent's com- 
` plaint was that the agent had overdrawn 
his salary when he should not have done 
so and evidence was given on this question. 
The trial Court on the case presented by 
. ‘the parties held that the appellant had 
wrongly overdrawn his salary for 102 
‘months, and he challenges this finding in 
* this Court. We consider that he is entitled 
‘to do so. The nature of the objection is 
Obviously one which the Court should not 
take notice of at this late stage. 
_ The learned trial Judge disallowed the 
appellant’s salary for 104 months on the 
ground that the respondent was entitled to 
dismiss the appellant when he found that 
his business was not proving profitable. 
“This is an erroneous view of the law. The 
‘respondent had entered into a contract with 
‘the appellant under which the appellant 
‘was to serve him in Madras for a period of 
«three years certain, and the appellant was 
always ready and willing to carry out his 
‘duties. The real reason why the respondent 
‘dispensed with the appellant's services after 
“a little over two years was that he found he 
‘could get another agent at a lower salary. 
‘Where a person has agreed to employ 
another, he is not entitled to put an end 
to the employment simply because he finds 
his business is not proving as profitable as 
‘he anticipated or because he finds that he 
‘can get somebody to perform the duties 
at a small salary. Ifthe contract provides 
for termination of employment by notice, 
the employer can lawfully terminate the 
employment on giving the required notice. 
‘In a case like the present where the employ- 
ment was for a definite period, the employer 
“is bound to pay the stipulated salary unless 
he shcws that the discharged servant had 
an opportunity of other employment, but 
refused to avail himeelf of it. In other 
words, the principle that a person must do 
what he can to mitigate damages applies to 
a contract of service just as it applies to an 
ordinary commercial contract. The principle 
is concisely stated in Halsbury’s Laws of 
England, Vol. 10, para. 143, p. 113 in the 
following terms: 
“Itis the duty ofthe plaintiff to take all reason- 
able stepsto mitigate the loss he has sustained 
consequent upon the wrongful act in respect of 


which he sues, and he cannot claim as damages 
,any adm which is-due tohia own neglect; but he 
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is onder no cbligation to” in, 1re himself, his char- 
acter, his business, or his pr:perty, to reduce the 
damages payableby a wring-doer. The question 
what is reasonable for a plai:tiffto do ig mitiga- 
tion of his damages is not's question of law, but 
one of fact in the circuris:inces of each parti- 
cular case, the burden of proof being upon the 
defendant.” t 

It this case the r:spondent is in the 
position of the defendant. The authority 
for the statement that, the burden of proof 
is upm the defendan; is to be found in 
Ropar v. Johnson (1), st p. 181* and Finlay 
&Co. v. N. V. Kwik Hoo Tong Handel 
Maatschappij (2), at p 6147. It bas not 
been suggested before us that the appellant 
did anything which would justify his dis- 
missal, All that has deen urged is that the 
learned trial Judge vias right in his view 
that the respondent cud close his business 
at any time without re,zard to his obliga- 
tions to the defenlant. This is clearly 
wrong, and as it has rot been shown that 
the appellant coulc: have obtained other 
employment, he is er.titled to payment for 
the full period of hee years. I should 
mention that at one tma it was suggested 
that the responden; had offered him em- 
ployment at Rangoor; 3nd that he refused 
to go there after a;/reeing to do so. The 
record does not show! Ihat he ever did agree 
to go, but it was siggested in the early 
part of 1927, that is, nearly nine months 
before the employ:hent was terminated, 
that the appellant ehould go to Rangoon to 
look after the respcadent’s interests there, 
Nothing, however, cane out of this sugges- 
tion. The respondent Limself had to admit 
in the course of his evidence that he did 
not remember whether the appellant agreed 
to go or not. But even if the respondent 
had offered the ajrellant employment in 
Rangoon in 1928, waich he did not, we do 
not consider that {he appellant would have 
been bound to accep;. His contract was to 
serve the respondent in Madras, and it has 
not been shown ‘bv the respondent that 
there was other employment for the appel- 
lant in Madras or in any part of the Presi- 
dency. The posit.or. therefore is that the 
respondent has failed to prove that the 
appellant could liave obtained other em- 
ployment, and having failed in this respect, 
the appellant is «mtitled to his salary for 
the full period agreed upon. Accordingly 
we allow him his salary for the period 
from January 5,! 1923, when his services 


(1) (1878) UR8 O P 167; 42 LJO P65; 23L T 
; 21 W R 34, k 
(2) (1928) 2K B 60|; 69 LJ K B817. 


*Page of (1873) L. R.8 O. P.—[Ed.] 
TPage of (1928) 2 I. 13.—[Ed.] 
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- were terminated, tothe end of the agreed 
period of three years. h 
Coming now to the disallowance of salary 
for three months on the ground that the 
appellant had absented himself from Mad- 
ras, I would point ont that no suggestion 
has been made that the appellont ever 
neglected his employer's interests or in any 
way failed to perform his duties. It is true 
that he was away from Madras for a total 
period of four months. He was compelled 
to leave Madras on account of ill-health for 
14 months and on another occasion he was 
away for 26 days owing to death of his 
son-in-law, but during this period he trans- 
acted business on behalf of his principal. 
The other periods were periods of two or 
three days. It was the practice of the appel- 
lant to inform his employer that he was 
going away, and except in one letter, 
Ex. 152, there is no suggestion of objec- 
tion. In the exhibit referred to, the 
criticism can hardly be described as an 
objection. This particular letter related 
to a short period of absence without pre- 
vious intimation. What is important is 
that in spite of the appellant being 
away, the respondent took no steps to 
terminate hisemployment on the ground 
of absence, When he did terminate his 
employment, it was on another ground. 
And what is more, the last period of 
absence wasin March 1927, nearly nine 
months before the appellant’s services 
were dispensed with for the reason which 
I have indicated. Assuming that the res- 
pondent wasentitled in law to dispense 
with the appellant's services on the ground 
ofhis absence from Madras, he did not 
choose to do so, but continued his 
employment, Having continued the em- 
ployment he is liable under his contract 
to pay the agreed wages. In this connec- 
tion] will quote the following passage 
from the judgment of Lush, J. in Hanley 


v. Peaseand Partners, Lt!.(3) at p. 705* : 

“Assuming that there has been a breach on the 
part of the servant entitling the master to dismiss 
him, he may, if he pleases, terminate the contract, 
but heis not bound todo it, and if he chooses not 
to exercise that right but to treat the contract as 
a continuing contract notwithstanding the miscon- 
duet or breach of duty of the servant, then the 
contract is forall purposes a continuing contract 
subject tothe master's right in that case toclaim 
damages against the servant for his breash of con- 
tract... . Having elected to treat the contract as 
continuing, it was continuing, They might have 
hadaright toclaim damages against the servant, 
but they could not justify their act in suspending 

(3) (1915)1 KB 698:8; L JK B532; 1915 WO & 
Ins, Rep. 178: 112 L T 823; 79 J P 230, 


*Page of (1915) 1 K. B—[Ed] 
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the workman for the one day and refusing to let him 
work and earn wages,” 

In the presen case there was no suggas- 
tion that the appellant had broken his cone 
tract and it was not terminated because 
of absence from Madras. His employment 
therefore continued despite his absence. 
The learned trial Judge allowed the ap-. 
pellant’ssalary for one month of absence, 
but he is entitled to salary for the total 
period. Therefore he will be paid his salary 
for the three months which Lave been 
disallowed. , 

The only other question which remains 
to be decided is whether+the appellant was . 
wrongly debited in respect of Rs. 982-9.6 
in connection with the piece-goods busi- 
ness. The appellant says that this piece- 
goods business was that of his principal, 
and the respondent denies this. We 
consider that the appellant has failed to 
prove that it was his principal's business. 
All that we know ia that the appellant 
sent to Rangoon two consignments of 
Piece-gcods and he entered the expenses in 
his principal's books. A sum of Rs. 1,154-5-6 
was subsequently remitted from Rangoon 
to Madras as being part of thesale proceeds, 
Thesum of Rs. 982-9-6 represents thg- 
difference between this sum of Rs. 1,154-5*6 
and the cost ofthe goods. The-appellant 
therefore would have his principal held 
liable for the loss on the transaction, 
Before he @an succeed in this contention, 
he must show that the business was in 
fact his principal's. As I bave said he 
has failed to doso, and therefore the trial 
Court was rightin debiting this sum to 
the appellant and not to the respondent, 
The result is that the appellant has 
succeeded on two out of his three objec: 
tions tothe decree of the lower Court 
and thedecree will be modified to this « 
extent. The appellant will be entitled 
to costs calculated on the amounts in 
respect of which he has succeeded and 
will pay costs onthe amount in respect 
of which he has failed. 


N8. Decree modified. 
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LAHORE HIGH COURT 

Civil Revision Petition No. 490 of 1937 
November 8, 1937 
Tex Caanp, J. 
MAGHI MAL —Perrrronre 
i versus 
MOHAMMAD ALI AND otuges— 
RESPONDENTS - 

Punjab Alienation of Land Act (XIII ofe 1900), 


Ssh 
1939 
a, 2(3)—Land originally belqnging to non-agricul- 
turist—Revenue records showing it as banjar and 
situated in Municipal area in\new abadi—Whether 
“Hand? within s. 2 (3). 


Where a plot of land which originally belonged 
to a®non-agriculturist is shown is the revenue records 


‘till recently as banjar and is situated within the 


Municipal limits ina new abadi, it is nota “ land” 
within the definition given ins. 2 (3) of the Punjab 


` Alienation of Lande Act. Gopimal v. Muhammad 


Yasin (1) and Phaggushah v. Khair Din (2), relied 


| OD. 
C. R. P. from an order of the Additional 


District Judge, Ferozepore, dated March 10, 
1937. 


Mr. Shamair Chand, for the Petitioner. 

Mr. R. P. Khosla, for the Respondents. 

Order.—One Imam Din, a Jat, was 
adjudicated insolvent in 1935 and his pro- 
perty vested in the Official Receiver. A 
partof this property consisted of a plot 
of land, one kanalin area, situate within 
the Municipal limits of the town of Zira. 
The Official Receiver has now sold. this 
plot. The sons of Imam Din (who died in 
the meantime) objected that the plot in 
question is land! as defined in the Punjab 
Alienation of Land Actand therefore the 
Receiver had no power to sell it. The 
objection was allowed by the Insolvency 
Judge and the sale annulled. This order 
was upheld on appeal by the Vistrict Judge. 
The petitioner, whois a creditor of Imam 
Din, feeling himself aggrieved by this 
order; has presented a petition for revision 
under s.75, Provincial Insolvency Act. 
He urges tnat the order of the Courts 
below is notin accordance with law as on 
the facts found by them the plot in question 
has been wrongly held to be ‘land’ 
as defined in the Punjab Alienation of 
Land Act. 

‘The facts found arethat this land origi- 
nally belonged to one Choghatta, a Jhbiwar 
(non agriculturist), from whom Imam Din 
purchased it for Ra, 200. The revenue 
entries in the jamabandi for 1924-23 to 
1933-34 describe the land as banjar kadim. 
This means that the land was not culti- 
vated from 1921-22. The Girdawaris of 
1935 and Rabi 1936 also show the land 
to be banjar. In the Kharif of 1936,it 
was described as sown with bajra, 
This was, however, after the order of 
adjudication had been passed, when the 
property had vested inthe Keceiver. The 
evidence on the record also establishes 
that the site is within the Municipal 
limits and is in the midst of the new 
abadi. Houses have been built to the west 
and tothe south and there are houses 
undep construction to the east. To the 
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north is a thuroughiare. On these facts 
there can be no doabt that the plot in 
question is not ‘lanl’ as detined in'tne 
Act: see Gopimal v, Muhammad Yasin 
78 Ind. Cas. 443 (Daad S. A. No, a4 of 
1937 Paaggushah v. Knair Din (2). The 
learned Counsel for the respondent 
emphasizes the fact tha! bajra had been 
sown: in Kharif, 193, There is no doubt 
that this had been dme merely witha 
viewlo defeat the sale in question. ‘lhe 
plot in question is: urban immovable 
property and the Rece.ver was entitled to 
sell it. I accept the petition for revision 
and set aside the order's of the Courts below 
annuiling the sale. [ae objections tiled 
by the sons of tue intolvent are dismissed. 
The petitioner will hate his costs from the 
respondents in all Courts. 
D. Petition allowed. 

(1) 78 Ind. Cas. 443; A I Ti, 19024 Lah, 657. 


(2) 177 Ind, Oas. 434; A I R 1938 Lah. 353;11 R L 
327. 
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CALCUTTA HIGH COURT 
Appeals Nos. 989 ard 940 of 1936 
June 27, 1938 
Biswas J. 

MAHARAJ BAHADUR SINGH 
—PLAINTIFR--APPELLANT 
VETS'LS 
ABDUL MAJID AND (PE.ERS— DERENDANTS 
— RESPON DENTS 

Limitation Act (IX of 1908), Sch. I, Arte. 118, 75— 
Registered mortgage bond jrunding repayment by 
instalmeni and containing azfault clause — Tests to 
see if unsatisfied balance i3 recoverable — Mortgage 
suit within six years fromesptry of period of repay- 
ment but after three years from date of last default 
—Art. 116 held applicable aiid suit held within time. 

The fact that the mortgags tunds provided that the 
suit might be brought on ths bappening of a default, 
would not make the mortgage. money any the less 
due on the expiry of the pe:1oc. of re-payment, Lasa 
Din v. Gulab Kunwar \1), relied on. |p. 442, col. 2.] 

The test for determining whether or not the 
balance due under a mortgage is legally recoverable 
is to see the limitation at tha'dote of the suit, i. e, on 
the date of the suit whethertbe mortgagee has the 
right to recover a personal diic:ve against the mort- 
gagors. [ibid] i 

The amount on registere:l inortgage bonds was 
made payable by several aaval instalments. The 
bond contained a clause that , ir. case of a default in 
anyone instalment, the whcle balance then due 
would be recoverable. Tho, mortgage suit was 
brought within six yearafism the expiry of the 
period of re-payment stipulated in the mortgage bond’ 
but more than turee years aftvr the date of the last 
default ; , 

Held, that the fact that the mortgage bonds in suit 
were registered documents wuld be sufficient to 
attract the operation of Art.!1@, rather than of 
Art. 75, though in terms Art. 75 neemed to be the most 
appropriate one. The claim, tkurefore, to a personal 
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decree under O. XXXIV, 5. 6, Civil Procedure Code, 
for the unsatisfied balance due on the mortgage 
would not be barred at the date the suits were brought, 
inasmuch as it was within eix years from the date of 
the alleged breach of the bond. Tricomdas Cooverji 
Bhoja v. Gopinath Jiu Thakur (2), applied. : 

A. from an appellate decree of the Dis- 
TF Judge, Dinajpur, dated February 25, 
1936. 

Mr. Urukram Das Chakravarty, for the 
Appellant. 


dJudgment.—These two appeals arise 
in connection with two mortgage suits. Tne 
mortgages wele in the nature of instalment 
bonds, and provided for re payment of the 


sums borrowed in annual instalments spread ` 


over a number of years, subject to a coves 
nant that if there was default — a single 
default in one case and two consecutive 
defaults in the other—the mortgagee would 
be entitled to sue for enforcement of pay- 
ment of the entire amounts then due. Tne 
mortgages were registered documents—one 
was executed on September 29, 1917, and 
the other on October 6, 1917. ‘fhe period 
of re-payment in the first case was from 
the Bengalee year 1324 to 1331, and in the 
other from 1324 to 1832. The last instal- 
ment according to the bonds would be due 
in one case in Falgoon 1331 corresponding 
to March 1925, and the other in F'algoon 
1332 corresponding to March, 1926. If there 
was default in respect of either mortgage, 
the mortgagee became entitled to sue on 
the bond on the happening of such default, 
but he chose to wait and did not, in fact, 
institute the suits till September 28, 1929. 
Both the suits were decreed in the usual 
course, the preliminary decree being passed 
in ohe case on May 12, 1930, and in the 
. other on August 1931, while the dates of the 
final decrees were April 28, 1931 and Octo- 
ber 5, 1931, respectively. The decrees were 
decrees for sale, and in due course the 
mortgaged properties were brought to sale. 
The sale proceeds were, however, wholly 
inadequate tosatisfy the dues under the 
mortgage decrees, ‘here was an unsatisied 
balance of over Rs. 6,000 in one case, and of 
over Ks. 4,800 in the other, including inter- 
est. The decree-holder accordingly applied 
for a personal decree in each case for re- 
covery of the balance due under the provi- 
sions of O. XXXIV, r. 6, Oivil Proceduye 
Code. ‘The sole question in these two 
appeals is whether or not the balance was 
“jegally recoverable” from the mortgagors 
within the meaning of this rule. 

‘There is and can be no question that so 
far as the mortgage suit are concerned, 
whey were within time, the Article appli- 
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cable being Art. 132, Limitation Act. The 
fact that tne mortgage bonds provided that 
the suit might bg brought on the happening 
of a default would not make the mottgage 
money any the less due on the expiry af the 
period of re- payment. Whatever doubt there 
might have been on this question, must 
now be taken to be set at rest by the deci 
sion of the Judicial Committee in Lasa Din 
v. Gulab Kunwar (1). Nor is there any 
question that the application for a personal 
decree under O., XXXIV,r. 6, was within 
time, having been made within three years‘ 
from the date of the sale, that being the 
date when the right to apply accrued within , 
the meaning of Art. 18], Limitation Act, 
The sole question, as I have already stated, 
is whether or not the unsatisfied balance 


due under the mortgage decree was legally 


recoverable. The test for determining whee 
ther or not the balance was legally recover- 
able is tosee the limitation at the date of 
the suit. Both thesuits here were instituted 
on September 25, 1929, and the question, 
therefore, arises whether or not on this date 
the mortgagee had the right to recover a 
personal decree against the mortgagora, 
Both the Oourts below have decided against 
the mortgagee on this question, and the 
reason whicn influenced their decision seems 
to be that the cause of action must be 
deemed to have accrued not at the end of 
the period of re-payment stipulated for in 
each bond, but on the occurring of the dee 
fault whica gave rise to a rigutto sue for 
the entire amount. In other words, it was 
held by the learned Subordinate Judge and 
the learned District Judge thatthe cause of 
action accrued at the end of Falgoon 1325 
in the first case, and at the end of Falgoon 
1327 in the other, and as the suits were 
not instituted within six years from that 
date, the claim to a personal decree must’ 
be held to be barred. ae 

In my opinion, the Courts below did not 
approach the question from the correct 
point of view. Whether the claim would be 
barred cr not, will depend upon the par- 
ticular Article of the Limitation Act appli- 
cable. It is no use entering into a discus. 
sion as to when the cause of action for the 
suits arose, unless the date of accrual of 
cause of action is made the starting point 
for reckoning limitation under the appro- 
priate Article. The material question, there" 
fore, is to find out the proper Article, On 

q) 59 I A 376; 138 Ind. Oas. 779; A IR 1932 PO 
207; 7 Luck 442; 9 O W N 638; Ind, Rul. (1932) PO 
251; 63M L J.187; 36 O W N 1017; 36 L W 246; 56, 
we Jd 287; (1982) A L J 913; 34 Bom, L R 1600 


e . 


id. 
the face of it, Art. 75 wquld appear to be 
quite apt. It refers to a guit 

e“on a promissory note or bor payable by instal- 
ments which provides tbat if default be made in 
payment of one or more instalments, the whole shall 
e dĝe, | : 
and the period of limitation is three years 
from : 

“when the default js made unless where the payee 
or obligee waives the benefit of the provieion, and 
then when fresh default is made in respect of which 
thereis no such waiver.” 


` If this Article applies, it is evident that 


` what we ought to take note of isthe date 


of the “default,” and there is no question 


. of the date of accrual of the cause of action. 


It may be, the two dates may coincide but 
that is a different matter. Now, in the 


‘present case,on the dates which I have 


already stated, the suits were beyond three 
years from the date of even the last default 
not tospeak of the first, which entitled the 
mortgagee to sue for the whole amount, and 
the appellant does not contend that under 
this Article any part of his claim would be in 
time. It is argued, however, that having 1e- 
gard to the fact that the bonds’ were register- 
ed instruments, the proper Article applicable 


_ will be not Art, 75, but Art. 116, though no 


Uoubt in terms Art. 75 seems to be the most 
appropriate one. Article 116, speaks of a suit 
“for compensation for the breach of a con- 
tract in writing registered’ and provides 
for a limitation of six years to be reckoned 
from the date when the period ef limitation 
would begin to run against a suit brought 
on a similar contract not registered. This 
takes us to the preceding Article which 
stands thus ; 


| 
Three years When the contract 


115. For compen- 
broken, or 


sation for the is 
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breach of any con- 
tract, express or im- 
plied, not in writ- 
ing registered and 
not herein specifi- 
cally provided for. 


(where there are 
successive breach- 
es) when the breach 
in respect of which 
the suit is institut- 
ed occurs, or 


(where the breach 
is continuing) 
when it ceases, 


The word ‘compensation’ used in eitker 
of these Articles seems to be somewhat 
inapprop:iate to apply to a claim on a bond 
like the one here, for which there is specific 
provision in another part of the Schedule to 
the Limitation Act. But, however, that may 
be, the matter has now been settled by the 
Judicial Committee in the well known case 
in Tricomdas Cooverji Bhoja v. Gopinath 
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Jiu Thakur (2); where it was expressly held 
by their Lordships that thoughthere was a 
specific Article dealing: witk suits for arrears 
of rent, such suits would be governed by 
Art. 116, if they were'tased on registered 
leases, In other words, the effect of their 
Lordships’ decision is, whether or not, where 
the suits are based on contracts not in writ- 
ing and registered, limitation would be 
governed by the specific: Article which prc» 
vides for such cases, there can be no doubt 
that where the contracte arein writing and 
registered, the. proper Article to apply 
would be the one providing for a longer 
period, namely, Art. 116, That was a case 
of a suit for arrears cf rent, but it seems to 
me that by analogyit would be right to 
hold in the present caso that the fact that: 
the mortgage bonds in suit were register- 
ed documenta would be sufficient to attract 
the operation of Art. 116, rather than of 
Art, 75. If that be so, it is obvious that the- 
claim to a personal decree would not be 
barred at the date the, suits were brought,. 
inasmuch as it was within six years from. 
the date of the allegud breach of the bond. 
I am relieved in this cage from consider- 
ing whether in the view of the matter 
I have indicated, the claim would be within 
time in whole or only in part, and, if the 
latter, in respect of how much of it, because 
the appellant for reasons best known to: 
himself has not valued, the appeal above 
Rs. 200 in one cass and Rs. 300 in the 
other, so that even if [ were to- hold that 
the whole claim was within time, he could. 
not, in any event, tecover more than the 
amount at which the appeals bave been 
valued. The valuation is, in fact, below the 
amount of asingle insta'ment payable under. 
either bond. The result is that these. 
appeals are allowed. ‘he judgments and. 
decrees of the Courts below are set aside and 
the appellant is hell cntitled to a personal. 
decree against the mortgagors respondente 
for the unsatisfied balence still due limited 
to the amount at which the appeals have 
been valued. The appellant will be entitl-, 
ed to his costs of the Jower Courts from the 
respondents. There wil. be no costs of hear- 
ing in this Court. 
D. _ Appeals allowed, 
(2) 44 I A 65; 39 Ind. Cas, 156; A IR1916 PO 189. 
440 759; 1P LJ 262;15 a LJ 217; 25 OLS 279 
32M LJ 357; 21 M L T 262; 21 0 W N 577; (1917) 
M W N 363; 5 L W 654; 19 Eom. L R 450 (P 9). A 
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RANGOON HIGH COURT 
Oriminal Appeal No. 403 of 1938 

z May 10, 1938 

Mya Bu AND SHaARPE, JJ. 

PO KUN— APPLICANT 
VETSUS 

THE KING —RESPONDENT 

Penal Code (Act XLV of 1860), s. 303—“ Under 
sentence of transportation for life,” interpretation 
of-—Remission of such sentence conditionally—After 
release, accused breaking conditions and committing 
murder—Sentence under s. 303. 

A sentence of transportation for life means a 
sentence of transportation for the whole ofthe re- 
maining period of the convicted person's natural 
life. Nga Tha Byit v. Queen-Empress (1), relied 
on, 

Accordingly, ifthe sentence of transportation for 
life passed on a person is conditionally remitted by 
the Government under s. 403, Criminal Frocedure 
Oode, and the prisoner is released inspite of the fact 
that the prisoner is not actually in prison orin a 
penal settlement, he must be deemed to be still 
s agan sentence of transportation for life.” [p, 146, 
col. 2.) 

Consequently where such a person after his release 
on remission, breaks the conditions on which re- 
mission was granted and commits an offence of 
murder, his case falls under s. 3¢3 and such person 
must be sentenced to death. h 

Or. A. from the order of the Sessions 


Judes Sagaing, in Sessions Trial No. 8 cf 
1938. 


Mr. B. C. Guha, for the Applicant. 

Mr. Lambert, Government Advocate, for 
the Orown. 

Mya Bu, J.—The appellant Nga Po Kun 
has been convicted of the murder of his 
wife. Ma Hla Myaing and of voluntarily 
causiug grievous hurt to a fellow villager 
Maung Ba Maung by means of dah on 
November 20, 1937, at Kyaukka village 
in the Monywa District, and has been 
sentenced to suffer death for the former 
and to suffer ten years’ rigorous imprison- 
ment for the latter; the sentences to run 
concurrently. “The only prayer of the 
appellant in- this appeal is that the sentence 
of death might be altered to a sentence of 
imprisonment for such term as this Oourt 
might deem suitable in the circumstances 
_of the case. 

The case for the prosecution is that 
about 330 P. m. on November 20 last, 
the appellant cut his wife with a dah in 
his owz house where he carried on the 
work of a blacksmith and then proceeded 
through the village to the house of Mg Ba 
Maung, whom he met in front of the 
latter's house and cut Mg Ba Maung 
with the same dah. Ma Ula Myaing received 
three incised wounds measuring 6” x5” 
on the back of the neck cutting through 
the third cervical vertebra, completely 
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severing the vertical column and 
muscles, vessels nd nerves on the left 
side, which wefe necessarily fatal, and 
apparently caused Ma Hla Myaing’s death 
instantaneously cr within afew minutes. 
On Mg Ba Maung no less than four 
incised wounds were caused, of which 
three resulted in fractures of the bone 
and constituted therefore grievous hurt 
within the meaning of s. 326 of the 
Penal Ccde. Mg Ba Maung had to be 


treated as in-patient in the hospital . 
for over sixty days, out of which 
he was in severe bodily, pain for about’ 
forty days. : 


There was no eye-witness to the attack- 
on Ma Hia Myaing but the appellant 
was seen proceeding from the direction 
of his house car:ying a blood-stained dah 
towards the compound of Maung Ba 
Maung’s house where, on meeting Maung 
Ba Maung, he attacked Maung Ba 
Maung withthe same dah. The witness 
who first saw him as he went towards 
Maung Ba Maung‘s house was near that 
of Maung Ba Maung’s and who is a 
fellow blacksmith working in the appel- 
lant’s smithy. As he saw the appellant, 
proceeding along the village road, he not 
only noticed the appellant carrying a 
blood-stained dah but also noticed some. 
blood-stains on the appellant’s shoulder. 
Later, he saw the appellant's attack on 
Maung Ba Maung. Maung Po Dan's wife, 
Ma Chut Su, also saw practically the same 
thing as her husband did. Maung Ba 
Maung himself gives evidence of the- 
assault on him corroborated by his wife- 
Ma Shwe Maw. There is also evidence 
to the effect that after his assault on 
Maung Ba Maung, the appellant went in, 
roughly speaking, a northerly direction 
carrying the same dah to his sister Ma 
Shwe Myas house. A neighbour of Ma 
Shwe Mya saw the appellant throw the 
dah down at a place northof Ma Shwe 
Mya’s house. Maung Ba Maung hurried to 
the headman's house, where he related to 
the headman of what he had seen. The 
headman went into the village in search 
ofthe appellant. In the meantime some 


witnesses had occasion to go to the 
appellant’s house. There they found 
Ma Hia Myaing lying on the ground 


covered with blood. The headman met 
the appellant inthe village and took him 
under arrest. The report of theoccurrence 
reached the Police of Monywa shortly after 
5 r. m. on the same day. The dah was 
found at night at the place indicated by’ 
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Ma Ni Ta Ma, Ma Shwe Mya's neighbour, 
who had seen the appellatt throw it down 
at the place. It was dul despatched to 
the Chemical Examiner, the result of 
analysis being that it had stains of human 
blood. The fact that the appellant caused 
the wounds on Maung Ba Maung with 
that dah cannot for a moment be doubted, 
It is proved by the evidence of the eye- 
witnesses mentioned above, In addition to 
such evidence there is also the appellant's 
cohfession which was recorded by the 
First Additional Magistrate of Monywa cn 
the proof of the charge against the appel- 


lant of his having voluntarily caused 
grievous hurt with the dah to Maung Ba 
Maung. 


The circumstances spoken to by the 
eye-witnesses taken with the confession 
further constitute overwhelming evidence 
of the appellant's having inflicted the 
wounds on Ma Hla Myaing; for the 
admission which the appellant made in 
his confession coupled with ‘the evidence 
of the eye-witnesses renders an inference 
irresistible that the wounds on Ma Hla 
Myaing were caused by the appellant by 
means of a dah. The confession is to the 
eSect that on the day of the occurrence, 
his. wife. had deceived him by pretending 
to go to an aunt's funeral at Aukseinjtaw 
Village and actually going to Monywa 
with her paramour Mg Ba Yin, who 
lived in Ba Maung’s house; thatewhen she 
came back he taxed her with being 
late, to which she answered evasively; 
that thereupoa as he made preparation 
to go out of the house to try and find 
Maung Ba Yin to ask him what he had 
Meant by taking his wife out, Ma Hla 
Myaing, seeing that he was going to 
beat Maung Ba Yim, threw her arms 
around his waist to prevent him from 
going out; that thereupon he waved a 
strip of iron taken from a barrel hoop 
and went away taking the strip of iron, 
and that as he met Maung Ba Maung 
he struck the latter with i, ag Maung 

a Maung was the go-between. The 
appellant also stated in addition that 
about twenty-five days before the cccurrence 
he heard Maung ` Ba Maung, Maung 

a Yin and another person consulting 
together as to how they could get the 
appeilant convicted and sent to prison so 
as to get him separated trom his wife. 
The gist of the story in his confession is 
that he did not cut his wife with a dah 
but she was unicrtunately struck by the 
strip of iron which he waved on. her 
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pulling him back by ET her arms 
around his waist to ip:svent him from 
going out to harm Mie ag Ba Yin and 
that he used the sam strip of iron om 
Maung Ba Maung whea ne met the latter. 
The theory of any of [hei wounds having 
been caused by the strip of iron must ba 
ruled out as being tothl':7 inconsistent with 
the nature of the wiunds on the two 
Victims of the assault and also is being 
contradicted by evidence of the eye- 
witnesses who saw th: assault on Maung 
Ba Maung, That the appellant was guilty 
of an offence punishable under s. 326, 
Indian Penal Code, for the assault on 
Maung Ba Maung anil |, 1oroughly deserves 
the sentence of tarn years’ rigiorous 
imprisonment has not. buen disputed in this 
appeal. 

The sole object of bhis appeal is to get 
the conviction for the murder of Ma Bla 
Myaing altered to one of some lesser 
offence and to get jthə sentence reduced. 
In the coursa of oe Bxamination during 
the trial the appellaht made statements in’ 
an attempt to throw, tze reeponsibility for 
the infliction of tbe wounds on Ma Hla 
Myaing on-Maung Bh Maung by Stating: 

“Maung Ba Maung {ud Maung Ba Yin came. 
Maung Ba Maung cut me w tha dah while my wife 
pulled me. As I dodgec| th: blow my wife was cut, 


Only then I struck Mauna, 3 Maung with the atrip 
of iron twice.” Ni 


But this incredible story has neither 
evidence nor proby.bility in support of 
it. Therefore all that has been urged on 
behalf of the appellant is that in the 
circumstances of tjo case the appellant 
must be held tobave acted under grave 
and sudden provdcation in inflicting the 
wounds on Ma Hla Myaing. Thelearned 
Sessions Judge has conceded, in our 
opinion quite rightly, that the appellant 
must have had grounds for belief that 
there was an intriju3 between his wife and 
Maung Ba Yin. lt appears that Ma Hla 
Myaing wasa woman of about 32 years of 
age, the appellant being a man of forty-five 
or fifty, and they were married only about 
three months before the occurrence, During 
the short covertui's .he appellant had occas 
sion about tweniy-ive days before the 
occurrence to tell’ ia Police Constable who 
came to the village that he had reason to 
suspect his wife's zonduct with Maung Ba 
Maung and Maung 3a Yin, and also to tell 
the headman that he was not happy as he 
thought that his wife was in love with 
Maung Ba Yin ajc that Maung Ba Maung 
was acting as í go-between. In the trial 
Court the appellsni stated that he knew 
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that his wife had gone to Monywa with 
Mg Ba Yin instead of going to the aunt's 
funeral 2s he saw the two coming back 
together. Considering these facts it must 
be conceded that the accused had good 
grounds for suspicion of his wife’s infidelity 
towards him, but it is not his case that as he 
had seen his wife come back in company 
with Mg. Ba Yin his temper was so aroused 
as to drive him to any act of violence. 
According to hisown version, on his wife's 
arrival he questioned her as to why she 
was late. She gave evasive answers and 
therefore he made preparations to go out 
forthe purpose of finding Mg Ba Yin, 
whom he intended to question. At that 
moment his wife gave utterance to her fear 
that he might go and assault Mg Ba Yin 
and put her arms around his waist to pull 
him back. It was at this juncture that he 
waved the strip of iron. Now that we find 
that the strip of iron was a dab, assuming 
that the appellant cut his wife witha dah 
as she pulled him back to prevent him from 
going out, it is extremely difficult to see 
how he can be said to have acted under 
grave and sudden provocation. The appel- 
lant’s version would have accounted for 
some amount of annoyance or anger which, 
however, is far short of any provocation 
likely to cause the appellant to lose his power 
of self-control. In my judgment, even ac- 
cepting the story told by the appellant, 
there was no grave and sudden provocation. 
But when the appellant’s version of his 
wife’s conduct at the time that he cut her 
be rejected, as it should be, as being highly 
improbable and unsupported by any evi- 
dence, then it must be held that no case 
of any substantial provocation is made out. 


In my opinion, the case has not been 
brought withinthe purview of any of the 
exceptions to s. 800, Penal Gode. The con- 
victions for murder must be contirmed. The 
fact that the appellant made a savage attack 
on Mg Ba Maung practically in the course 
of the same transaction as his murdering 
his wife is a very aggravating circumstance. 
The degree of provccation, small as it was, 
due to his suspicion of his wifes indefility 
is, in the cirtumstances of the case, quite 
insufficient to warrant a reduction of ‘the 
sentence of death to cne of transportation 
for life, even if this Court has the power to 
do so. ‘The Court has no such power in the 
present case as the case falls within s. 303, 
Penal Code, which provides : 

“Whoever being under sentence of transportation 


for life commits murder shall be punished with 
death,” 
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The appellant? was convicted of murder 
under s. 302, Iddian Penal Gode, and sgn- 
tenced to suffer transportation for ‘life on 
May 12, 1923, br the Court of Session, 
Shwebo Division, but he was released in 
January 1937, by an order of the - Govern- 
ment under s. 401, Orimigal Procedure Code, 
remitting, subject to conditions therein set- 
out, the remainder of the punishment to 
which he had been sentenced. The condi- 
tions were : 

“(1) That the said Nga Po Kun will, in the event 
of his settling down in the Andamans, report him- 
self periodicaliy to the Pglice Station Officer in 
whose circle he intends to reside, and keep the Police 
Sue informed of all future changes of his resi- 

ence ; 

(2) that he will not commit any offence against 
property or any offence attended by violence or 
any offence against the public peace or against the 
State which may be punishable by any law in force 
in British India: 

(3) that he will not associate with notoriously bad 
characters or lead a dissolute life.” 

A sentence of transportation for life 
means a sentence of transportaticn for the 
whole of the remaining period of the con- 
victed person’s natural life: Nga Tha Byit 
v. Queen-Empress (1). Accordingly, inspite 
of the fact that the appellant is not actually ` 
in prison or in a penal settlement, he must 
be deemedto be still “under sentence of 
transportation for life.” His release or re- 
mittence of the sentence is a conditional 
one. By éhe commission of the two offences 
in this case or either of them, the appellant 
has broken one of the conditions and is 
thereby liable to be made to suffer the re- 
maining term of the sentence passed on him 
in 1923, which is transportation for life. 
Thus, if forthe offence of murder in the 
present case the appellant is to be sentence» 
ed to transportation for life, the practical 
effect will be that he gets no punishment 
at all for the murder. Be that asit may, I 
am clearly of the opinion, that the mandate 
of the law contained in s. 303, Penal Code, 
is applicable and must be applied to this 
case. I do not think that it will 
make any difference whatever to 
this view of the applicability of s. 303 
whether the remittance of the sentence was 
a conditional or an unconditional one. So - 
far as the sentencing Ovurt was ccncerned, 
it was asentence of transportation for the 
whole of the remaining period of the 
convicted person's natural life. Unless | 
that sentence was judicially set aside, I «æ 
think it hclds good quite irrespective of 
an executive order of remittance, conditional 
or unconditional. At the conclusion of 
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the trial before the passifg of the santence, 
the learned Sessions Jude questioned the 
appeltant as tothe fact of the previous 
conyiction and sen'ence which he had 
to admit. The appeal is dismissed. 


Sharpe, J.—Upon the facts cf this case 
there can be no really substantial dispute, 


. and, as my learned brother Mya Bu has 


set them vut at length in the judgment 
which he has just delivered, I need not 
recapitulate them. I entirely agree with 
the view expressed by Mya Bu, J. that, 
so far as the appellant's attack upon his 
wife is concerned: it is quite impossible 
to bring the case within any of the excep- 
tions tos. 300, Penal Code. The conviction 
recorded in this case must, therefore, stand. 
I would however say something about the 
applicability of s. 303, Penal Code to the 
present case. The appellant's criminal 
history is this: On May 12, 1923, he was 
convicted of murder by the Sessions Court 
Shwebo, for which he was sentenced to 
transportation for life. Section 401, sub- 
s. (1), Criminal Procedure Code, enacted that 
the Governor General-in-Oouncil or the 
Local Government (as it then was) might, 

« “at any time without conditions or upon any con- 
dititons which the person sentenced accepts, suspend 
the execution of his sentence or remit the whole or 


any part of the punishment to which hehas been 
sentenced,” 


On January 5, 1937, the Lozal Govern- 
ment (as it then was) exercised ethe powers 
conferred upon it by. s. 401, Criminal 
Procedure Oode, and remitted, "subject to 
certuin conditions which were subsequently 
accepted by the appellant, the remainder 
of the punishment to which he had been 
sentenced on May 12, 1923. Upon his 
acceptance of the above-mentioned condi- 
tions the appellant was released from jail, 
That appears to have been in May 1937. 

Section 303, Penal Code, enacts that : 


“Whoever, being under sentence of transportation for 
life, commits murder shall be punished with death,” 


‘ne learned Government Advocate who 
has appeared before us on behalf cf the 
Crown has urged it upon us that we 
have no option in the present case and 
are compelled to confirm the sentence of 
death; that the terms of s. 303 are such 
as entirely to preclude the possibility of 
our passing a sentence of transportation 
for life, waen once we have upheld, as 
indeed we have upheld she conviction. 


. The question: for our determination on 
this part of the case is, therefore: Is a 
man, woo has been sentenced to trans- 
portation for life and whose sentence 
(after he has served a part of it) has 
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been remitted by thy Governor (as it now 
is) upon conditions, lo be still considered 
as “being under sentunce of transportation 
for life"? A distinction is to be observed 
between the powers ec:nferred by s. 55, 
Penal Code, and thote sonferred by s. 401, 
Criminal Procedure Cole. If the appellant, 
after being sentenced. %3 transportation for 
life in. May 1923, had hid bis punishment 
commuted under s. E5, Penal Code, to 
imprisonment for 14 years (the maximum 
term allowed under that. section), he could 
not, in my judgment, toon his release in 
May 1937 (or earlier, if he had earned 
remission), have been regarded thereafter 
as “being under sentences of transportation 
for life.” But as, when he was released 
in May 1937, he was r:leased, not because 
he had served a term of: imprisonment for 
which his sentence of transportation for life 
had been commuted, but because the remain- 
der of his sentence had b2en remitted upon 
conditions which he h:d accepied, the 
appellant must, in my judgment, be regard- 
ed as still “being uncer senteuce of 
transportation for life’ after his release from 
jail and at the time of “he commission of 
the present murder. If ine remission had 
been without conditions, different considera- 
tions might have applied. My learned 
brother has just exprissed the view, ab 
the close of his judgmon!, that it matters 
not whether the remissicn is conditional 
or unconditional. I am nob prepared now to 
say ihat I disagree with that view, but I, 
for myself, prefer not to express any opinion 
upon the point, which, tù any mind, would 
need further considerati: m, than I have felt 
it necessary to give to tus present case. 
But on the point which dos apply to this 
case, namely where there is conditional remis- 
sion of the remainder of tha’ punishment, I 
am in agreement with Mys Bu, J. that in 
the present case s. 803, Penal Code, does 
apply, and that we have no discretion in 
the matter. We are bouns. to confirm the 
sentence of death. I would only add this, 
that I also agree with my learned brother 
that, even if we do have a discretion in 
this case, this is not a case which calls 
for a lesser penalty thur, a sentence of 
death, 1 accordingiy agre» that the appeal 


must be dismissed, and the sentence of death 
confirmed. | 
D. Sentence of aeath confirmed, 
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MADRAS HIGH COURT 
Appeal No. 379 of 1933 
: March 29, 1933 
Leata, O. J. AND Mapuavan NAIR, J. 
A. N. CHOCKALINGAM OHETTIAR 
—-APPELLANT 
A versus 
_ V. T.SP. MUTHUKARUPPAN 
CHETTIAR AND OTAERS— RESPONDENTS 

Hindu Law—Partition—Suit for—Consent decree 
—Terms not carried into effect—Joint status, if 
continues—Joint family—Trade—Manager entering 
anto partnership with stranger for carrying on same 
business—Liabitity of members for debts binding on 
manager, 

In a partition suit between members of a joint 
Hindu family, a decree passed by consent does not put 
an end to the joint status, when the terms of the 
-decree are never carried into effect and the members 
of the family continue to live together and regard 
themselves, as still being joint having abandoned 
their intention to separate. Palaniappa Chettiar v. 
Alagan Chetti (1) and Babu v. Official Assignee of 
Madras (2), referred to. [p. 148, col. 1.| 

A contract of partnership by a manager of’a joint 
Hindu family does not ipso facto make the other 
members of the family partners. But where a 
manager of a trading family enters intoa partner- 
ship with the strangers for the purpose of carry- 
ing on thesame kind, of business, the members of 
the family, minor or otherwise, become liable to the 
extent of their interest in the family property, for 
the debts binding onthe manager in the partner- 
ship business. Where the member happens to be 
& son of the manager he is liable also under the 
pious obligation rule. [p 150, col. 2] 

[Oase-law referred to.) 


A. against the decree of the Court of the 
Subordinate Judge, Vevakottah, 10 Original 
Suit No. 122 of 1931. 

Mr. S Venkatesa Ayyangar, for the 
Appellant. 

Messrs. C, S. Venkatachariar and R. 
Kesava Ayyangar, for the Respondents. 

Judgment.—This appeal raises two ques- 
tions, one is whether the minor members of 
a trading family can beheld liable, to the 
extent of their interests in the family pro- 
periies for debts incurred in a business 
carried on by the father in partnership with 
strangers. Lhe other question is whether 
a decree passed bj consent in a partition 
„Buit puts an end to the joint status, not- 
withstanding that the terms of the decree 
are never carried into effect and the 
‘members of the family continue to live 
together and regard tuemselves, as still being 
joint. š 

‘lhe appellant is the son of one Narayanan, 
a Nauukoitai Coettiar, who died in 1927. 
Narayanan had two wives Unnamalai and 
Alamelu. By Unnamalai he had three 
sons, A. M.a. N. Annamalai Chettiar (the 
third respondent), A. M. A. N, Natesan alias 
Chidambaram Cnettiar (the fifth respondent) 
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and A. M. A. N. Sambandam Chettiar (thé 
sixth respondent)¥ By Alamelu he had 
four sons. The gldest Annamalai pre- 
deceased his father and the youngest 
Yoganandam was given in adoption. (The 
other two sons are the appellant and A, M. 
A. N. Subbayya Chettiar (the seventh 
respondent). Many years ago, Narayanan 
founded a money-lending business with his 
brother at Kula Lampurin the Federated 
Malay States. Afterwards they separated 
and on the partition of the family prc 


perties the Kula Lumpur business fell to the - 


share of Narayanan, who carried iton until 
his death for the benefit of himself and his 
sons. The business was continued aiter his 
death and it is not disputed that it must be 
regarded as -a family business. In 1907 
there wasa disagreement between the two 
wives of Narayanan with regard to their 
stridhanam moneys and it would appear 
that Unnamalai wished to make certain that 
her sons would not be prejudiced so far as 
their shares in the family properties were 
concerned as the result of other sons being 
born to Alamelu. At this time the only son 
born to Alamelu was Onnamalai. As the 
result of the difference between the two 
wives, a suit for partition was filed in tho 
Court of the Subordinate Judge, Madura 
East by the sons of Unnamalai, who were 
represented by their maternal grandfather 
Chidambaram Chettiar, This suit was 
numbered as O. 8. No. 28 of 190/7. The 
defendants were Narayanan, Unnamalai, 
Unnamalai’s daughter Unnamalai, Alamelu’s 
son Annamalai and Alamelu. ‘There does 
not appear to beany doubt that this suit 
was ofa friendly nature, Narayanan, his 
wives and children were all living together 
at the time and continued to live together 
until his death. fn fact the sons have 
always lived in the family house. 
September 30, 1908, a decree was passed by 
consent in the partition suit. It declared 
inter alia that the sons of the trst wife, 
were tohave a half snare of the family pro- 
perties, and the sons of the second wife, 
including the sons to be born thereafter, 
the other half. Tne decree did not, 
however, result in the division of the 
family properties and can Only be regarded 
as embodying arrangements to be carried 
into effect, if and when a partition did in 
fact take placs. In the course of his evi- 
dence, the third respondent stateu that the 


movable propetties were divided, but asit ew 


is clear that he was uutrutuful on other 

points, we are not prepared tv attach any 

weiglit. to his testimony, and it was not 
e 


. 


On, 


. 
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accepted by the learne 
will return to this compromise 
later. 


trial Judge. I 
decree 


After the partition suit had been settled, 
Narayanan entered into a partnership with 
the second and feurth respondents for the 
purpose of carrying on a mcney lending 
business at Maubin in Burma under the 
Vilasam of M. P. N. The capital con- 
tributed by Narayanan to this partnership 
must be deemed to have come from the 
common fund of, the family. What the 
amount of the capitalis does not appear. 
The books have not been produced and 
the appellant must share the responsibility 
for this. It is common gronnd that the 
business. was a very successful one for 
many years and that Narayanan took part 
in its management during his life. On his 
death, it was not wound np, but continued 
exactly as before, except that the third 
respondent as the eldest son  tcok his 
father’s place in the partnership. It was 
not until the rebellion broke out in Burma 
in 1930 that the business ceased to 
prosper. 


“In the course of its business the M. P.N. 
firm accepted deposits from customers and 
paid interest on the amounts so received. 
During the lifetime of Narayanan and in 
the ordinary course of busin@ss the first 
respondent deposited a sum of money with 
the firm. On April 27, 1930, it was 
calculated that there wes due by the firm 
in respect of this deposit Rs. 10,126-9-6, for 
which a promissory note was executed by 
the firm's agent and handed over to the 
first respondent. When he demanded pay- 
ment, the firm failed to comply and the first 
Tespondent was compelled to file the suit 
oùt- of which this appeal arises. The 
defendants were Narayanan’s partners and 
his sons. The second and the fourth 
respondents who with Narayanan founded 
the firm, pleaded that the firm's agent had 
no power to accept the deposit. The third, 
fifth and sixth respondents, Narayanan’s 
sons Unnamalai, denied that thev ever had 
any interest in the business. Their case 


. was that their father merely represented 


himself and his sons by Alamelu. The 
appellant and the seventh respondent con- 


. tended that they had no interest in the 


business and their father entered the 
partnership on behalf of himself and his 
sons by the first wife, These defences all 
failed and the suit’ was decreed with costs, 
the liability of the appellant and the fifth, 
sixth and seventh respondents being 
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limited to their share in the family pro- 
perties. | aa SE 

The decision of the trial Judge is 
challenged by the |appellant alone. He 
contends that the business of the M. P.N. 
firm cannot be regardtd as being part of an 
ancestral business ahc says that unless it 
can beso regarded, bi is under no liability 
to the first respondent. He asks the Court 
to hold that the family became divided as 
the result of the phrtition suit and that 
Narayanan did not enter into the M. P.N. 
partnership on bebalf:af himself and all his 
suns, but only on bek); of himself and his 
sons by Unnamalai.' l:e says that even if 
Narayanan did enter jn:9 the partnership on 
bebalf of all, the partje:ship was dissolved 
on his death and it culd not be continued 
so as to make him jiable. For the first 
respondent it is denjejl :hat the effect of the 
partition cuit was to divide the family. It 
is contended that the ijni.arest in the M. P. N, 
firm must be regarde as being part of an 
ancestral business; oubif it cannot be so 
regarded, it is said tha, the family being a- 
trading family the M. P. N. business must 
be deemed to be part »f the family business, 
which renders the miror members of the 
family liable to the exteat of their interests 
in the family propertics. It is also con- 
tended that the appellant is liable under 
the pious obligation rule;of Hindu Law. 

The business here cannot be regarded as 
It is true that Narayanan 
and his sons are Nattukottai Chettiars and 
that their family tradò is money lending, 
but no business cam: to Narayanan from 
his forefathers. So laj as-the evidence 
discloses, his business cireer commenced in 
Kuala Lumpur with the firm founded there 
by him in partnership ‘vith his brother and 
the only other business: interest which he 
had was his interest in the M. P.N. firm, 
While in these circumstances, it cannot be 
said that Narayanan curtied on an ancestral 
business. It cannot be said that he 
managed a family | business. This is 
accepted by the appellant, but he says that 
the family business ca:n¢ to an end with the 
compromise decree passed in O. 8. No. 28 of 
1907 as this decree <lissolved the joint 
status. We do not agree. That decreé 
made no difference tc the position of the 
family at the time it was! passed, and as far 
as we know, it has nev 61" been aeted on, not 
even in part. In Pa‘atiappa Chettiar v. 
Alagan Chetti (1), Tho trivy Counsel found 

(1) 44 M 740; 64 Ind, Cas, 439; A I R 1922P O 
998: 48 I A 539; (1921) M W' N 687; 26 0 W N 417; 
30 M L T 208; 15 LW 5I; 4U PLR @O) 2 
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that a custom existed among the 
Nattukottai Ohettiars inhabiting certain 


villages in Madura District whereby when a 
Chettiar during his lifetime of his first wife 
married another wife he appropriated cut of 
his property a part forthe maintenance of 
his first wife and that the property so 
appropriated descended to her son and that 
the rest of the property was notionally 
divided, a half being allotted tothe son or 
sons by the first wife and the other half 
to the son or sons by the second wife. 
There is no evidence of any such custom in 
the present case, but the judgment in 
Palaniappa Chettiar v. Alagan Chetti (1) 
shows that in some parts of the Madura 
District there can be a notional division of 
property, and we consider that the evidence 
here discloses that this was the intention 
when the compromise decree was passed. 
If the family separates, the separation will 
be deemed to continue unless it is 
shown that there has been a re-union, 
and a person who sets up a re-vnion 
must prove it. Babu v. Official Assignee 
of Madras (2). But here we are con» 
cerned with a case where the members 
of the family never in fact separated and 
the members regarded themselves as being 
joint even after Narayanan’s death. Ex- 
hibit K and III show this beyond doubt. 
Exhibit K is. an affidavit sworn by the 
fifth respondent on December 12, 1927, in 
support of an application to bring on the 
record of a suit which Narayanan had filed, 
in the names of his legal representatives. 
Paragraphs 3, 4 and 5 of this affidavit read 
as follows : 

“3. To the said late Narayana Chettiar, his first 
wife's sons, viz., (1) Annamalai Chettiar (2) A. N. 
Ohidambaram Chettiar, and (3) Minor Sambandam 
Ohettiar, aged 16 years and his second wife's sons, 
viz., (4) Minor A N. Ohokkalingam Ohettiar (5) 
Minor A. N, Subbayye Chettiar, and (6) Minor A. N. 
Yoganadam Chettiar, are the undivided sons of the 


late A.N. Narayana Chettiar and are the heirs who - 


have succeeded to his estate by survivorship and 
are his legal representatives.” 

“4, To the plaintiff A. N. Narayanan Chettiar 
ee except we six persons there are no other 

eirs. 

“5, Therefore it is just and necesssry that six 
persons mentioned in the petition, who are the sons 
of the plaintiff A. N. Narayana Ohettiar, deceased, 
and who have succeeded to his estate ‘by right of 
survivorship’ and who are his ‘Jegal representatives’ 
should be brought on record as his ‘legal represent- 
atives’ and the case proceeded with.” 

There is here sworn testimony by a 
member of the family, who was giving 


(2) 57 M931; 150 Ind. Cas, 1;A I R 1934 P O 
138; 61 I A 257; 6 RP O 160; 40 L W80;67 M L 
J 167; (1934) A LJ 600; 380 W N 1018; 36 Bom. 
L R858; 60 JL J 50; (1934) M WN 717 (PO). 
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of the family, that 
Narayanan and hig’ sons by his two wives 
constituted an undivided family. Bxhi-* 
bit III is the application itself and cgn- 
tains similar statements. - Taking into 
consideration the course of events from the 
institution of the partition suit and the 
exhibits to which I have just referred, we 
are of the cpinion ‘that the partition decree 
was not intended to alter the joint status 
of the family. It did not, in fact, make any” 
change and even if the intention was 
originally to divide the family that inten- 
tion must, in the circumstances, be deemed 
to have been abandoned. 

When Narayanan embarked upon the 
M. P. N. partnership he did so as repre- 
senting the family. Thai did not, however, 
make the members of his family partners. 
It is well settled law that a contract of 
partnersbip by a manager does not ipso 
facio make the other members of the family 
partners. Sokkanadha Vannimunder v. 
Sokkanada Vannimunder (3), and Grande 
Gangayya v. Venkataramiah (4), Rama- 
nathan Chetti v. Yegappa Chetty (5) and 
Krishnasami Iyer v. Ramanadhan (6). But 


evidence on beha 


this does not mean that where a manager, 


of a trading family enters into a partners: 
ship with the strangers for the purpose of 
carrying on the same kind of business the 
members of family are not liable to the 
extent of thesfamily property for the debts 
binding on the manager in the partnership 
business. That they are liable to this 
extent is pointed out in Mayne Edn. 9, 
pp. 398 and 399 from whichI will quote 
the following passage : 

“On the other hand, the manager of a trading 
family has wider powers than those of the manager 
of a non-trading family, There is no deviation from 
the fundamental principal that whet is done must 
be for the benefit or necessities of the family, but 
acts such as the incurring of debts and drawing 
of negotiable instruments are necessities to a trading 
family, which they would not be to a non-trading 
family ...But with a stranger partner, the 
members of the family who are not actively engaged 
in the business have no contractual relation and 
they can seek no direct relief against him. To the 
creditors of the basiness they will be liable to the 
extent of their share of the family property embarked 
in the business; and in the case of families whose 
hereditary occupation is trade, this will be tant- 
amount to saying that their liability extends to 
their share of the family property as a whole. The 
business is conducted on the credit of the whole 
family property, and that property is swelled by 

(3) 28 M 344. 

(4) 41 M 444; 43 Ind. Oas. 9; A I R 1918 Mad. 37; 
ey L J. 271; 6 L W 708; (1917) M W N €05; 22 M 

527, d 

6) 30 ML J 241; 32 Ind. Oas. 427; A I R1917 
Mad. 352;19 M L T 66; (1916) M W N81. 

(6) 41 L W 224; 156 Ind. Cas. 418; A I R 1935 
Mad, 314; 68 M L J 251;41935) M W N 20;7R M 694, 
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the profits of the business andgit would be impos- 
sible to say that any patio borin of the family 


property, less than the whole, 4 to be regarded as 
specifically allocated to the business.” 


The hereditary occupation of Nattukottai 

Oheftties is money-lending and the business 
which Narayanan, the manager of this 
family embarked on with the second and 
fourth responderts was a money-lending 
-business. If this is to be regarded as an 
extension of the family business -and we 
regard it as such -the appellant is liable 
-to the extent of his share in the family 
‘properties for the debt due to the first 
respondent. In Ramanathan Chetti V. 
Yegappa Chetty (5) Coutts-Trotter and Sri- 
nivasa Ayyangar, JJ. pointed out that 
there may be many cases in which family 
property may in one way or other be 
available to the creditors of a partnership 
carried on by the manager with others, 
and the present case is, in our opinion, one 
of them. 

In Ramkrishna Muraji v. Ratan Chand 
(7). The Privy Counsel had to consider a 
case where an ancestral business of a 
Mitakshara joint family had been carried 
on in partnership with another person, 

on the retirement of the stanger partner, 
there was a dissolution and winding up of 
the partnership, but the business was 
carried on thereafter on behalf of the joint 
family in the same commodities and upon 
the same premises. This was geld not to 
be a new business, but a continuation of 
the ancestral business. In the present case, 
the business was not an ancestral one, but 
it wasa family one and when Narayanan 
died the family continued to be represented 
in the buisness of the M. P. N. partnership 
by the respondent, the eldest member of 
the family. It was not really dispated that 

. upto Narayanan’s death the appellant was 
liable to the extent of his share in the 
family properties, but emphasis was laid 
on the fact that Narayanan’s death effected 
a dissoultion of the M. P. N's partnership. 
If the members of the family were all 
liable during Narayanan’s lifetime it is 
difficult to see why they should not ba 
liable after his death. 

The senior member of the family took his 
place in the partnership and the firm 
continued to do business on the same basis 
as before. Moreover, Narayanan’s death 
made no difference so far as the debt due 
to the first respondent was concerned as the 

(7) 53 A 190; 132 Ind. Cas. 613; A I R 1931P 0 
136; 58 I A 173; (1931) A LJ 458;53 O L J 390: 33 
Bom. L R 988; 33 O W N 811; Ind. Rul (1931) PC 
ey MW WN 733; 34 L W 175; 6LM.UJ 665 
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debt had been incurred during Narayanan’s 
lifetime. The learn:d Advocate for the: 
appellant has suggested that the present 
case falls within the clcision of the Privy 
Council in Benares Bonk, Ltd. v. Hari. 
Narain (8), but there, teir Lordships were 
considering a case where the manager had 
started a new business 10t a case where the 
manager had entered on an extension of the 
family business. Corse quently we hold that 
the debt to the first res} andent was incurred 
in the course of tae family business and that 
the appellant is liable to the extent of his 
interest in the family :ssets, His brother 
and his half-brothera accept this position 
so far as they themse.ves are concerned. 

We also consider tzat the appellant is 
liable under the picus obligation rule. It 
is saidon behalf of tte appellant that this 
was not pleaded and tht the Privy Council 
refused to allow the question to be raised 
in Benares Bank, Lid v. Hart Narain (8) 
Because it was raised for the first time 
before their Lordships and it involved 
questions of fact whick had not been tried. 
That case was a very different one. It is 
impossible for the «a Jpellant in this case 
to raise the plea thal. (his debt was incurred 
by Narayanan for hie own immoral pur- 
poses, or that it dic. not come within the 
category of a necessiti. The debt repre» 
sented a depasit msde in the ordinary 
course of the family business. 

For these reasons we consider that the 
case has been rightly decided by the trial 
Court, and the appel must, therefore, be 
dismissed with costs, 


N.’ D. 

(8) 54 A 584; 137 Ino. Gis. 781; A IR 1932 P 
182; 59 I A 309; Ind. Rol, (1932) PO 220; 36 0 
N 826; 3t Bom. L R IJI; a» O LJ 533,90 W 
599; (1932) A L J 714; 36 L W 56; 63M LJ 
(1932) M W N7188; 13P L T 491 (P 0). 
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LAHORE HIGH COURT 
Second Oivil Appeals Nos. 56 and 5/ 
02 1.938 
March 22, 1938 
TeK Duan, J. 
KUMMAN AND ANWOIHER—DHEENDANTS— 
APPELLANTS 
Versus 
. SUJAN SINGH— PLAINTIFF — 
RESPONDENT 
Punjab Municipal Art (IIT of 1911), s. 3 (13) (a) 
Proviso—Site in dispute held “street —Proviso held 
did not apply—Grant ~- Dedication — Inference 0f— 
Proof of express grani, if necessary — Dedication, 
if canbe inferred fron long user— Presumption, if 
rebuttable. : 
Where,the site in dispr.o had always been in use 
of the residents of the ‘na/alla as an open space or a 
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common courtyard and the members ofthe public 
have been passing through it without let or hindrance 
by the owner thereof, the site is a “street” as defined 
in the Municipal Actin s. 3.13), cl. (a). In sucha 
cass when there is no evidence to show that the owners 
of the site or their predecessors-in-interest, have ever 
excluded any person from having ingress or egress 
from the site, Proviso to s. 3 (13), cl. (a) bas no ap- 
plication. Muhammad Rustam Ali Khan v. Munici- 
pal Committee of Karnal City (1), distinguish- 
e 


In order to prove dedication, it is not legally 
necessary that there should be evidence of express 
grant; dedication may be inferred from long user, 
Itis of course always permissible to rebut the pre- 
sumption by avidence of the owner's intention that 
the user by the public was permissive. Rana Ganpat 
Singh v. Kangra Valley State Co, (2), relied on. 

S. O. As. from the decree of the Senior 
Sub-Judge, Rohtak, dated December 10, 
1937. 


Mr. Ghulam Rasul, for the Appellants. 

Mr. Qabul Chand, for the Respondent. 

Judgment.—This judgment will dispose 
of Regular Second Appeals Nos. 56 of 
1938 and 57 of 1938, both of which relate 
to a plot of vacant site, marked A B O 
D on plan Ex. P. L. On January 26, 
1934, the Municipal Committee, Rohtak, 
passed a resolution requiring Kumman 
(one of the defendants in the suit which 
has given rise to Regular Second Appeal 
No. 56 of 1938 and father of Shahamad, 
plaintiff in the other suit) to demolish a 
chhappar and a manger which (it was 
stated) he had constructed recently on a 
portion of the plot in dispute. On March 2, 
1934, Shahamad instituted a suit for a 
declaration that he was the owner of the 
plot in suit and that the Municipal Com- 
mittee had no power to require the 
demolition of the manger and the chhappar 
constructed by him. The Municipal Com- 
mittee denied the plaintiff's claim and 
contended that the whole of the plot 
ABCD was a “street” as defined in s. 3 
(13), Municipal Act and that the plaintiff 
had no right to raise any structures on 
it. While this suit was pending, Sujan 
Singh, who is a resident of the imohkalla 
and owns the adjoining property, instituted 
another suit against Kamman and his 
sons Shahamad for a permanent injunction 
that the plot A BCD was reserved as 
a sehan and thoroughfare for the joitt 
purposes of the residents of the mohalla 
and that the defendants, by constructing the 
manger and the chhappar on a portion of 
it, had deprived the residents of their 
user. He therefore prayed for issue of an 
injunction requiring the defendants to 
remove the structures and restoring the 
Bite to its original shape. 
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The two suitsfwere tried together and 


“were decided by the Subordinate Judge 


on the same day. He decreed the ,suit 
of Shahamad against the Municipal Com- 
mittee and dismissed the suit of Sajan Singh 
against KummanandShabamad. On appeal 
the learned Senior Subordfnate Judge, held 
that of the site in dispute the portion 
E B O F, marked red, is the private pro 
perty of Shahamad but that it has been 


used for a very long time by the public - 


as a common courtyard and is, therefore, 
a "street" as defined ins..3 (13), Punjab 
Municipal Act. The remaining portion of 
the site, A E F D, he has held to bea 
thoroughfare. On these findings, the 
learned Judge has accepted the appeal of 
the Municipal Committee, and while declar- 
ing that Shahamad was the owner of the 
plot E B C.F, has directed him to remove 
the manger and the chhappar within one 
month from the date of the decree. In 
ease of disobedience, he has ordered, that 
it would be open to the Municipal Com- 
mittee to apply for the removal of the 
structures at the plaintiffs’ cost. In the 
appeal arising out of the -suit instituted 
by Sujan Singh, the learned Judge has 
granted the plaintiff a decree for a per- 
manent injunction restraining the defendants 
from making use of the land in dispute in 
such a way as to debar the residents of 
the mohalla from using it as common 
property, and ordering them to remove 
within one monththe mangerand the chhap- 
par which had been erected thereon. 

From these decrees, two appeals have been 
preferred before me, one by Shahamad in the 
case against the Municipal Committee and 
the other by Kumman and Shahamad 
against Sujan Singh. Both these appeals 
have been argued together on behalf cf the 
appellants by Mr. Ghulam Rasul. The 
learned Oounsel bas not challenged the 
decision of the Court below relating to the 
plot A E F P which he concedes is a 
public thoroughfare. He has confined his 
arguments to the plot, marked E B G F 
and shown red on the plan. 
this plot the finding of the learned Judge is 
that it belonged originally to one Lakhmir 
Khan, who sold it to Muni Lal in 1903, and 
Muni Lal's son Shugan Chand transferred 
it to Shahamad in November 1933. He 
therefore held that the site belonged to 
Shahamad. He has held; however, after a 
consideration of the oral and documentary 
evidence on the record, that the site in 
dispute had always been in use of the® resi- 
dents ofthe mohalla as an open space ora 
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common courtyard and tha the members of 
the public have been passing through it 
withgut let or hindrance. He has therefore 
held it to be, a “street” as defined in the 
Municipal Act. Mr. Ghulam Rasul has 
contended that on the facts as found by 
the learned Judge: the site cannot be said to 
be a “street” as defined in the Act. He 
relies principally upon the Proviso to cl. (a) 
of sub-s. (13): of s. 3. That Proviso lays 
‘down that private property, if used by any 
persons as means of access toor from any 
public place or thoroughfare, whether such 
persons be occupiers of such buildings or 
not, shall not be considered to be “street” 
if the occupier of any such building has aright 
at all hours to prevent all other persons from 
using as aforesaid. In this case ic has not 
been found by either Court below, that the 
plaintiff Shahamad or his father Kumman or 
any of their precessors-in-interest, had ever 
excluded any person from having ingress 
to or agress from this plot, nor is there 
any evidence on the record of this having 
pbéen ever done. This being so, the Proviso 
cannot pessibly apply. The case therefore 
clearly falls within cl. (a) of sub-s. 13 of 
s. 3, and the learned Judge has rightly 
found that the plot marked red is also a 
“street.” 

Mr. Ghulam Rasul referred me to 4 
decision of their Lordships of *the Privy 
Council in Muhammad Rustam Ali Khan 
v. Municipal Committee of Karnal City (1), 
but the facts of that case were entirely 
different. There, the site in dispute was 

` situate in the enclosed quadrangle of a 
market place (mandi) and it was found as 
~ a fact that the gate of the quadrangle was 
shut at night when business was over in the 
ghops in the mandi, This, however, is not tLe 
case here The next contention raised by the 
learned Counsel was that there js no prcof 
of the exercise of any right by the public 
for a period exceeding 20 years, nor has 
dedication of the property (which is now 
owned by the plaintiff) to the public been 
established by any clear evidence. This 
entention also is without force. [n order 
to prove dedication, it is not legally neces- 
. sary that there should be evidence of 
express grant; dedication may be inferred 
from long user: Rana Ganpat Singh v. 
« Kangra Valley State Co. (2). It is of 
„Course always permissible to rebut the 
presumption by evidence of the owner's 

(1)1 L117; 56 Ind, Oas. 1; A I R 1920P 043; 47 
IA 25;1P WR1920;183 PL R 1920; 38 ML J 457: 
He a 579: 18 A L J 466; 22 Bom. L R 563; 28 M LT 

(2) 62 P R 1898, i 
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ser by the public was 
permissive. But in this case there is no 
proof whatever that this was the case. 
In these circumstances, TI must hold that 
the decision of the icwer Appellate Court 


intention that the t 





is correct. The app:als fail and are 
dismifsed with costs. | an 
D, > Appeals dismissed. 


ALLAHABAL! HIGH COURT 
Civil Revision Ino. 398 of 1937 
Decemljer 22, 1938 
BENNET AND VERMA, JJ. 
UMA SHANKER Ril--Jupomest DEBTOR— 
APP LIGANT 
VETUS 
RAM AGYAN THAKUR AND OTARRS— 

Decree HOLDEHS:--OPPOSITA PARTY 

Evidence Act (I of 137%), s. 94—Property mort- 
gaged specified in deed as five pies zemindari share 
in mahul—Property described in same manner in 
plaint and decrees in mortgage suit—-Application 
for correcting description of property in plaint, 
decrees and deed, on growad that not five pies share 
but whole zemindari wiis’ntended to be mortgaged— 
Case held governed by 4. 34—Court held should not 
have allowed evidence tu grove allegations: 

The property that was hypothecated as security 
for the loan was speciilecl in the mortgage-deed as 
a five pies zemindari here situated in Mahal No. 4 
jn a certain village t gether with abadi, parti 
and all other rights appertaining to that gemin- 
dari, The plaint in {he suit on the mortgage 
asked for the sale of ‘ive pies zemindari share, 
situated in Mahal No.4 alleging that that was the 
property mortgaged onder the deed gued 
upon. The preliminary mad the final decrees order- 
ed the sale of that prope:ty. Later on, the mort- 
gagees decree-holders ilet. the application alleging 
that what the mortgagor really intended to mort- 
gage was not a five pips share, but his entire zemin- 
dari property in Mahul No. 4of that village, that 
it should have been described in the mortgege~-deed 
as “five shares" and tliat it was described in the 
deed as “five pies” ‘oy mistake. It was prayed 
that the alleged mistake be corrected, not only in 
the decrees and the plairt, but also in the mort- 
gage-deed, by chaning “five piece’ to “five 
shares :” 

Held, that the case ras governed by the rule laid 
down ins. 94, Evidenve Act and the Court should 
not have allowed th» evidence to be pro- 
duced to prove ths allegations of the mort- 
gagee. Shujaatmand lhon v Govind Behari (2%, re- 
lied on, Azizullah Khan '. Court of Wards, Shah- 
jehanpur (3;, distinguished. er : 

©. R. against th: decision of the Munsif, 
Gorkhpur, dated July 31, 1937. 

Mr. A. P. Pandey, ior the Applicant. 

Mr. R. K. Malweiya, for the Opposite 


Party. 

Verma, J.—This petition in revision 
arises out of an «application made in 
the Court below by the respondents, Ram 
Agyan Thakur ard others, under ss. 151, 
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152 and 153, Civil Procedure Uode, praying 
that a mistake, which, it was alleged, had 
crept into asimple mortgage deed executed 
in their favour and was also to be found 
in the plaint of the suit filed by them 
for the enforcement of that mortgage as 
well asin the decree, 
final, passed in the suit, be corrected. 
The application has been granted by the 
Court below. The petitioner for revision 
before us, Uma Shankar Rai, is a subse- 
quent transferee from the mortgagor. On 
July 19, 1916, one Bhagirathi Rai borrowed 
a sum of Rs. 615 from the predecessor-in- 
title of the decree-holders and executed a 
deed of simple mortgage in his favour 
hypothecating certain property which was 
described thus, Hissa zail mai zamin ahadi, 
party, mazrua, ghair mazrua, dih, basgit...” 
At the foot of the deed the specification of 
the property was given as follows: “Tafsil 
hissa mustagharqa..nam mauza...mauza 
Barwa Ratanpur...taedad hissa mustagharqa 
...mavazi panch pai mauqua mahal No, 4." 
Thus the properly that was hy pothecated 
as security for the loan was specified asa 
five pies zemindari share situated in Mahal 
No. 4 in village Barwa Ratanpur, together 
with abadi, parti and all other rigùts 
apertaining to that zemindari. In the year 
1928, Ram Agyan Tbakur and others, the 
respondents before us, filed a suit for sale 
on foot of this mortgage and on October 31, 
1928, obtained a preliminary decree for 
sale. Subsequently on August 22, 1931, a final 
decree was passed. The plaintin the suit 
asked for the sale of five pies zemindari 
share, situated in Mahal No. 4 in village 
Barwa Ratanpur, alleging that that was the 
property mortgaged under the deed sued 
upon. The preliminary aud the final decrees 
ordered the sale cf that property. Later 
on, the mortgagees decree-holders filed the 
application out of which this p>tition in 
revisicn has arisen, alleging that what the 
mortgagcr really intended to mortgage was 
not ative pies share, but his entire zemindari 


property in Mahal No. 4 of that village, . 


that it should have been described in the 
morlgage-deed as “tive shares’ and that 
it was described in the deed as “live pies” 
by mistake. It was asserted that that 
mistake was repeated in the plaint also. 
It was prayed that the alleged mistake 
be corrected, not cnly in the decrees and 
the plaint, but als) in the mortgage-deed, 
by changing “five pies" to “five shares”, 
The mortgagor having subsequent to tke 
execution of the mortgage of July 19, 1916, 
transferred his property in this mahal to 
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third parties, thef applicant was opposed by 
the present appligation before us, who was 
one of such tranferees. bi 
Tne Court below has granted ths applica- 
tion and has ordered that the correction pray- 
ed for be made. The Court remarks that the 
applicants have produced no direct evidence 
to sbow what the real intention of the 
parties to the mortgage-deed in question was, 
Tt has, however, relied on two circumstance e 
for holding that the real intention of the 
parties at the time of the execution of. 
the mortgage deed of July 19, 1916, must 
have been that the entire zemindari pro- 
perty of the mortgagor in the mahal in 
question should be hypothecated. The 
first circumstance mentioned by the Court 
is that the entries of the mortgagor’s zemin- 
dari property in the khewats prcduced did 
not describe it in terms of annas and pies, but 
that the entry is “five shares.” At the same 
time the Court found that the heading of the 
mahal in question in the khewats is “mahal 
of 16 annas” The Court below itself 
expresses the opinion that the khewat 
entries by themselves do not show anything 
definitely. Tne second circumstance relied 
upon by the Court below is that if the 
share mortgaged be taken to be five pies, 
then its area, having regard to the total area 
owned by the mortgagor in this mahal, 
would come to 34 acres approximately 
and, accogding to the Court below, the 
value of this.area in the year 1916 was 


` insufficient as security for an advance of 


Rs. 615. For arriving at this conclusion 
the Court below took into consideration 
certain sale deeds of the year 1921 and 
found that the price of one acre of land 
in this mahal in 1921 was from Rs. 103 
to Rs. 131, and expressed the opinion that 
the value of zemindari property in 1916 


-was much lower than that prevailing in 1921. 


It is admitted that there are absolutely ao 


‘materials on the record to justify this latter 


observation, and we are unable to agree that 
the value of zemindari property in 1916 was 
lower than its value in 1921. Further, the 
learned Munsif when entering into these 
calculations, entirely failed to notice that the 
entire area owned by the mortgagor in this 
mahal, a8 mentioned by the Court below 
itself, was 319 acres and that its value 
according to the calculation of the Court 
below would have been in the neighbour- 
hood of Rs. 4,000. It is impossible to _ 
believe that it was intended by the parties 
to the mortgage transaction that property 
of this value should be hypothecated in 
lieu of an advance of Rg. 615. This shows 
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that the basis on which tlle Court below 
has proceeded is not a reliaWe one. 

e karned Counsel appearing for the 
applicant has contended that the Court below 
has no jurisdiction to pass the order in 
question. We are of opinion that this con- 
tention is well-founded. The point arose in 
the recent Full Bench case in [Gauri 
Shankar v. Shyam Sunder Lal (1), but was 
not decided as it was found that the case 
could be disposed of on another point. 
he learned Counsel has relied on the 
ruling in Shujaatmand Khan v. Govind 
Behari (2). That ruling supports his cone 
tention. The learned Counsel appearing 
for the respondents decree-holders has 
relied on the case in Azizullah Khan v. 
Court of Wards, Shahjehanpur (8). In that 
case it was found that the mortgagor's 
zemindari property was situated in a 
village called “Nawadiya Zamania Nagle,” 
but the name of the village was written 
in the deed as "Nagla Zamania Nawadiya.” 
It was admitted by the parties that there 
was no village of the name of “Nagla 

.Zamania Nawadiya” or, at least, there 
was no village of that name in which the 
moxigagor ever had any interest. It was 
further found that there never had been 
any doubt as to the identity of the pro- 
perty mortgaged. In those circumstances 
it was held that the application of the 
mortgagee. to amend the decree eould be 
granted. It was held that s. 95, Evidence 
Act, applied and that the Court had jurisdic- 
tion to call evidence for the purpose of 
showing that the mortgage-deed did in fact 
relate to the property in Nawadiya Zamania 
Nagla. In our opinion that is a very differ- 
-ent matter from the one that we have before 
us. This is a case which, in our judgment, is 
governed by the rule laid down in e. 94, 
Evidence Act. If the mortgagees had in the 
suit filed by thera for the enforcement of their 
mortgage asked for the sale of the en'ire pro- 
perty of the mortgagor in this mahal, namely, 
“five shares”, instead of “five pies” as given 
in the mortgage-deed, and had made the 
allegations which they have now made in 
their application for correction, the Court 
could not, in view of s. 94, Evidence 
.Act, have allowed evidence to be pro 
duced to prove their allegations. We 
are of opinion that the mortgagees cannot 
nbe allowed to obtain by this application 
rl) (1938) A LJ 854; 176 Ind. Oas. 879; A IR 
1938 All. 466; 1938 A L R678; 11 R A 152 (F B), 

aoe A IR 1934 All. 100; 147 Ind. Cas. 633; 6 R A 


(3) (1932) A L J 784; 139 Ind. Oas. 491; A.I R 
1932 All. 587; 54 A 800; Ind Rul, (1932) all. 567, 
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made after the passing ofthe decree what 
they could not have obtained in the suit 
itself, ° 

For the reasons given nbove we allow this 


‘petition in revision, we; aside the order of 


the learned Additional Munsif, dated July 31, 
1937, and dismiss the a; plication made by 
the mortgagees decres-)olders for amend- 
ment praying that the description of the 
property be changed from “five pies share” 
situated in Mahal No. 4 with all rights 
appurtenant to that shnre situated in Mauza 
Barwa Ratanpur, inte ‘iive shares” situated 
in Mahal No. 4 with all rights appertaining 
to the said share sittiatedin village Barwa 
Ratanpur. The petitioner tefore us shall 
bave his costs of these proceedings in this 
Court as well as in the Court below. 


S. Petition allowed. 
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It is a well-established piinciple of equity that no 
trust shall fail for want ¿f v. trustee. The same ap- 
pears from the scheme o ths Trusts Act. It is thus 
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clear that the law of trusts in India also contem- 
plates that no trust should be defeated for want ofa 
trustee. [p, 164, col. 2.1 


A debtor executed a deed of trust of his property 
for the liquidation of his dehts and divested himself 
of the proverty which ‘hecame vested in the 
trustees. The trustees subsequently applied to 
the Court for being discharged and were sn discharg- 
ed, and the property went into the possession of the 
debtor. Upon an application of one of the creditors 
the debtor was adjudged insolvent and the property 
vested in the Receiver in insolvency. Ons of the 
creditora who held a number of mortgages was a 
bank and it went into liquidation and a liquidator 
wasappointed. The liquidator instituted a suit on 
the mortgages against the debtor and the Receiver in 
insolvency and obtained a mortgage decree. The 
debtor subsequently apprinted new trustees : 

Held, that the equity of redemption in the mort- 
gaged property was not properly represented in the 
mortgage suit and a decree therefore obtained in 
mortgage suit was nallity against the trustees. It 
was incumbent upon the liquidator to see that the 
trust property was properly represented. Although 
there were no trustees in existence at the time 
when the suit on the mortgages was brought, but 
as the Bank itself was a beneficiary under the trust, 
the liquidator could have applied tothe District 
Oourt under s. 74 of the Trust Act for appointment 
of naw trustees and have made them parties to his 
suit to represent the equity of redemption. The 
- debtor, although the property re-vested in him after 
the discharge of the trustees, could not be said to be 
a constructive trustee as such a principle is ap- 
plicable only as between the beneficiary and the 
settlor in whom the property has re-vested and not 
between the latter and a third party and cannot 
therefore be availed of by the liquidator who brought 
his mortgage suit as a third party and not ase 
beneficiary under the trust. Moreover, the debtor 
having chown himself hostile to the trust and being 
adjudged an insolvent was not a proper trustee, 
He did not therefore properly represent the trust. 
The trust was not represented by Receiver in in- 
solvency. Khiarajmal v. Daim (9), relied on. |p. 
165, col. 1.) 

Where a debtor creates a valid trust in liquidation 
of his debts and divests himself of the property which 
vests in the trustees and the trustees are subsequent- 
ly discharged and the property re-vests in the debtor 
and during the pendency of certain litigation the 
debtor appoints new trustees andtransfers the trust 
property to them, he cannot be said to have “trans- 
ferred or otherwise dealt with” the trust property 
within the meaning of s. 52 of the Transfer of Property 
Act, by appointment of new trustees. Under s. 75 
of the Trusts Act the appointment of the trustees 
must date back to the time of the execution of the deed 
of trust. 

The case of a gift is clearly different from that 
of a trust in which the trustees get no benefit for 
themselves, and even if the deed of trust comprises 
allthe property ofa debtor, the author of the trust, 
thé trustees would not he personally liable for any 
debt due from the author of the trust. [p. 168, col. 1,] 


Section 9, Trusts Act, isan enabling and not a dis- 
abling provision. It recognizes the possibility of a 
beneficiary desiring to renounce his interest under 
the trust and suggests two modes by which this can 
be done. It does not mean that in every case in 
which a beneficiary sets up a claim which can be 
regarded as inconsistent with the trust. he loses there- 
. by all his rights under the trust. The use of the 
word “may” repudiates this argument altogether, 
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and is only consistgnt with the section being con- 
strued as an enabling section. [p.167,col 27 œ 

Where a debtor executes a deed of trust for the 
liquidation of his debts and specifies the names of 
the creditors for whose benefit the trust is executed 
and debts due to them, The creditors not specified 
inthe deed of trust are notentitled to be paid by the 
trustees. The trustees’ discretion is restricted by 
s. 11, Trusts Act, to themanner in which the trust is 
to be executed and therefore the trustee: cannot make 
any payments beyond those sperified in the deed of 
trust, and it would be a breach of truston their 
part if they went out of their way to make pay- 
ments to creditorsnot specified in the deed of 
trust, [p. 168, col. 2.] 

The explanation tos. 11, Trusts Act, no doubt im- 
plies that interest can be paid on debts which bear 
interest but it cannot be inferred from the language 
used that it is incumbent on the trustees in every case 
to pay interest on interest bearing debts. Moreover, 
the sentence “unless a contrary intention be express- 
ed” is very important and shows that the provision 
Contained in the explanation is subject to the terms 
of the deedof trust and where the deed of trust makes 
no provision for paymént of any interest on the debts 
specified init, the explanation to s. 11 will not, in 
any wi entitle the creditors to claim interest. [p, 171, 
col. 1. 


F. ©. As. against the decree of the 
Additional Subordinate Judge of Lucknow, 
dated March 2s, 1936. 

Messrs. M. Wasim, Niamatullah, Siraj 
Husain and I. A. Abbasi, for the Appel- 
lants. = 

Messrs. J. Jackson, R. B. Lal and Murli 
Manohar, for the Respondents. 

Judgment.—These eight appeals arise 
out of two® suits (Nos. 2 and 3 of 1935) filed 
on the Original Side of this Oourt but 
transferred to and decided by a learned 
Oivil Judge specially deputed for the 
purpose. Appeal No. 55 arises out of suit 
No. 3 while all the remaining seven appeals 
arise out of suit No. 2. 

‘The dispute in these cases relates to the 
taluga of Bhilwal which came to Shafiqua- 
zaman, shown in tne pedigree, in 1907. œ» 


(For pedigree table, see next page.) 


Sarfaraz Ahmed was a taluqdar and 
possessed the three estates of Bhilwal, 
Khanpur and Sikandarpur, On his death 
there was a dispute about the property 
left by him between his wife Bechunnissa 
and his brother Murtaza Husain but by 
an award of arbitratora the taluqa of 
Bhilwal was given entirely to Bechunnissa - 
and the other two talugqas were divided 
equally between Bechunnissa and Murtaza 
Husain, After Bechunnissa’s death her » 
daughter Zainabuniiissa succeeded to hér- 
property. She died in 1907 and the property 
devolved on her son Shafiquzzaman. The | 
property was then under the management 
of the Court of Wards but it was feleased 
in 1909 and came into the possession of . 
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Shafiquzzaman. As soon as the preperty 
came into his possession he began to 
contract debts of large amounts. On 
September 16, 1910, he executed a deed of 
simple mortgage jor Rs. 60,000 in favour 
ofthe Bank of Upper India, Ltd., Lucknow 
Branch.’ He also executed three other 
mortgage deeds of Rs. 1,20,000, Rs. 1,50,000 
and Ks, 2,00,0U0 in favour of the Bank on 
Ostober 8, 1910, August 25, 1911, and De- 
cember 30, i¥li, respectively. All these 
mortgages carried interest at 9 per cent. per 
annum compoundable every six months and 
included all the fifty-two villages ` of the 
Bhilwal estate and some othe® property. 
Some of his friends and relations, seeing 
that he was contracting improvident 
debts which were likely to swallow up all 
the property, tried to prevent this and at 
last succeeded in prevailing upon him to 
execute a. deed of trust for liquidation of 
his debts and fcr the. benefit of his son 
Sharfuzzaman. 
executed by him on January 30, 1912, by 
which he appointed five trustees, namely 
(1) Mr. Mohammad Nasim, Advocate, 
Judicial Commissioner’s Court (2) Chaudhri 
Fida Husain, talugdar of Khanpur, (3) 
Mr, Matinuzzaman, then a Deputy Collce- 
torin the United Provinces, (+) Chaudhri 
Wajid Husain, also a Deputy Collector 
and (5) Maulvi Nizamuddin Hasan, a 
retired Deputy Collector of the Centrai 
Provinces. The gist of the deed of trust 
is contained in para. 15 which is reproduced 
an extenso, 

“That the said tiusteesshall from the date of this 


* indenture enter upon and take possession of all the 


estates and properties mentioned im Schedule A and 
at once apply for and obtain mutation in their names 


“in place of mine in all the revenue records and 


e 


This deed (Ex. 1) was: 


| 
Wajid Hisn n. 


shall outof the rents.inc. profits of the said estates 
and properties a after decucting therefrom the cost of 
management, the Govercment revenue and other 
public charges payable in respect thereof and the 
expenses of litigation, if any, incurred in instituting 
or defending suits in respect of the property afore- 
said or in contesting lability for any debt and the 
necessary repairs „f house, maintenance of 
private roads and thu improvements in respect of 
the aforesaid properties, such as sinking of wells, 
conrtructing of aquelu2ss and other. improvements 
which the trustees may, in their discretion, consider 
necessary for the imjrcvement und preservation and 
enhancement of reni, cf any land or lands in the 
aforesaid estates {nd properties, apply the 
balance to the paynier.t of monthly allowance of 
(i Re. 400 to me for mis personal use and expenses 
which shall be payahe to me during the natural 
term of my life ii) Ke. 200 to my aforesaid wife, 
Musammat Kaziunuis3a, during the term of her 
natural life for her personal use and expenses, (iit) 
Rs. 10U for the edycelion and bringing up of my 
aforesaid son, Sharfizzaman during the continuance 
of the trust, But tue trustees shall be at liberty to 
spend more money pn ihe education of my aforesaid 
gon either in India o: abroad, (iv) Rs. 80 to my 
sister Musammat Zirifunnissa during the term of her 
natural life, (v) Re, 5C to Chaudbri Ehsan Husain, 
the son of my eldesi, sister deceased, during the term 
of his natural life, ‘vi) Ks, 50 to Ali Haidar and 
Ishtiaq Ahmad the sons of my sister Musammat 
Manzurunnisea deve:sed for the terms of their 
natural lives jointly or the survivor of them, and 
other petty allowajices which the estate may be lia- 
ble to pay and ths tclance to be applied towards the 
liquidation of my dabts and liabilities chargeable 
upon the estate ns specified in Sch. B and 
others not so charged us specified in Sch O 
aforesaid in the n.anoerand the order the trustees 
muy consider proper ind beneficial to the estate”. 


Almost all the property possessed by 
him: was thus ‘rausferred'by Shafiquazaman 
to the trustees and in para. 16 
of the deed, tke trustees were authorized 
to transier i.e whole or part of the pro- 
perty, except th2 villages of Bhilwal and 
Subeha, by enle, mortgage, zar-i-peshgi or 
other leage ir) case the annual profits be 
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insufficient for payment of the debts and 
liabilities mentioned in para. 15, Schedule 
B refefred to in para. 15, comprised secured 
debts due to the Upper India Bank and to 
one Mir Bunyad Husain to the extent of 
Rs. 7,19,000, while Sch. © enumerated foure 
teen unsecured debt of the total amount 
of Rs. 1,65,649-3-0. In para. 31 it was said 
that the settlorhad executed a mortgage 
bond for Re. 2,27,000 in favour of the Bank 
of Upper India which had not been regis- 
tered till then and the trustees were autho- 
rised to get the bond registered and to 
realise the consideration from the Bank to 
be applied to the purposes of the trust. 
Paragraph 34 provided that the trust would 
come to an end cn payment of all the debts 
and liabilities specified in Schs. B and O 
or when the settlors son Sharfuzzaman 
should attain the age of twenty-five years, 
whichever event happened later. The mort- 
gage bond referred to in para. 31 had been 
executea by Shafiquzzaman for Rs. 2,00,000 
only on December 30, 1911, and it was ree 
gistered on January 31,1912. The trustees 
also executed a mortgage deed in favour 
of the Bank for Rs. 22,910 on August 9, 
1912 (Ex. A-5) for carrying out the pur- 
poses of the trust. 


The two trustees, Obhaudhri Wajid 
Husain and Shaikh Matinuzzaman, being in 
Government service did not accept the trust. 
The other three trustees took possession of 
the estate and appointed a manager. On 
June 13, 1912, however, Shafiquzzaman 
turned out the manager. appointed by the 
trustees and took possession of the estate. 
Proceedings were instituted under s. 145, 
Oriminal Procedure Code by the trustees 
with the result that the Magistrate took 
possession of the estate under s, 146, Ori- 
minal Procedure Code. On July 2 and 31, 
1912, the trustees applied under s, 72 of the 
Indian Trusts Act (Exs. A-429 and A 430) 
to the District Judge to be discharged 
and on August 18, 1912, the District Judge 
allowed their application and discharged 
them (Ex. A-431). The learned Judge re- 
marked :— 

“So far, therefore, as can be seen the effect of 
their (trustees) discharge will be simply to leave 
the trust without trustees. There ic, as I have said, 
no use whatever in appointing fresh trustees, in 
their places and in default of such trustees the 
trust becomes incapable of execution and its pur- 
poses incapable of fulfilment. Uncer s, 77 of the Act 
this condition of affairs involves the extinction of 
the trust and in their second application dated July 
31, the trustees state categorically that they have 
no objection to the extinction of the trust provided 
that the Court of Wards will consent to undertake 
the management ofthe estate, As I have said above, 
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Ihave n> power to make any conditional order aa. 
cepting the resigngion of the trustees conditional 
upon the Court assuming charge of the esjate but 
the order accepting their resignation involving the 
extinction of the trust will make it possible fr the 
estate to be taken over without being burdened 
with the conditions of a trust which has become un- 
workable.” 

“The trustees should makeover the management 
of the estate within a fortnight to the author of 
the trust and their office will be vacated from the 
date on which they so make it over.” 


On December 15, 1913) a creditor ‘of 
Shafiquzzaman the firm of Obhanga Mal 
Amarnath of Cawnpore, mentioned in Sch O 
of the trust deed, applied to the Insolvency 
Court, Lucknow, for Shafiquazaman being 
declared an insolvent (Ex. R-20) and on 
January 27,1914, Shafiquzzaman was dec- 
lared an insolvent, the Deputy Commissioner 
of Bara Banki was appointed Receiver in 
Insolvency and the estate was taken posses- 
sion of by him. 

In 1914 Shafiquzzaman's sister Zarifun- 
nissa filed a suit in the Court of the Sub- 
ordinate Judge, Lucknow, claiming half of 
the Bhilwal estate. To this suit Shafiquaza- 
man, Sharfuzzaman, the Bank of Upper 
India and the Receiver-in-Insolvency were 
parties. Thesuit was dismissed and the 
dismissal was maintained by the Judi¢ial 
Commissioner of Oudh and finally by their 
Lordships of the Privy Council. 

Chaudhri Mustafa Husain, nephew of 
Sarfaraz Ahmad, also brought a suit claim- 
ing the entire Bhilwal estate and this suit 
was also finally dismissed by their Lord- 
ships of the Privy Oouncil vide Deputy 
Commissioner of Bara Bankiv. The Receiver 
in Bankruptcy, 5 O. W. N., 565 (1). | 

In 1915 and 1916 the Receiver-in-insol- 
vency out of the profits of the Bhilwal estate 
distributed a sum of Rs. 34,80£-11-0 as divi- 
dend at the rate ofone anna in the rupee 
among the creditors and maintenance holda 
ers mentioned in the deed of trust. 

The Bank of Upper India, Ltd, went 
into liquidation and Mr. H. Hunter was 
appoinied liquidator in 1917. 

On July 22,1918, Sharfuzzaman, son of 
Shafiquzzaman filed a suitin the Court of. 
the District Judge, Lucknow, for a declara- 
tion that the trust created by Shafiquzzaman 
on January 30, 1912, was valid and binding . 
on the defendants who included Shafiquz« 
zaman, the Receiver-in-insolvency, the Bank 
of Upper India, Ltd., Mir Bunyad Husain 
and some other creditors of Shafiiquzzaman, ` 
for the appointment of new trustees and 


(1) 5 O W N 565; 113 Ind. Oas, 113; AI R1928P O 
202; 32 O W N 1120; 48 O L J 418; 3 Luck 875; 5514 
303; 29L W 793; Ind. Rul. (1928) P 016 (P O). 
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for due execution of as Ta (vide Ex, 2). 
The suit was dismissed by Nhe District Judge 
on August 12, 1920, but on appeal by 
Shagfuzzaman the suit was finally decreed 
by the Judicial Commissioners of Ough on 
September 18, 1922 (Ex. 8). The operative 
portion of the magmen runs as follows :— 
“Accordingly we drder that a decree be prepared 
in fovour of Chaudhri Sharfuzzaman under the 
guardiansbip of Chaudhri Ehsan Husain, declaring 
thatthe talugdart and non-talugdart properly men- 
tioned in the plaint is comprised in a trust created 
: under the deed of settlement of January 30, 1912. 
The plaintiff's prayer for the appointment of new 
trusteee to carry out the terms of the trust deed 
cannot be granted by ‘this Court and is accordingly 
rejected,” 

In their earlier order of May 25, 1922, by 
which certain issues had been remanded 
to the trial Court for findings, the learned 
Judicial Commissioners had said :— 

“The jurisdiction of the District Judge acting as 
he was under s. 72 of the Indian Trusts Act was 
iimited to discharging the trustees from office. By 
directing the trustees to hand over the estate to 
Shafiquzzaman he did not end the trust but made 
Shafiquzzaman himself the trustee. The rule of equity 
is that a trust will never be allowed to fail for want 
of a trustee. The trust will fasten upon the conscience 
of whoever holds the property ..... But he cannot ask 
for this (the appointment of trustees) in the present 
seit which is one for declaration and not one filed 
under s. 24 of the Indian Trusts Act.” (vide Ex. 30.) 

On May 9,1921, the; Liquidator of the 
Rank of Upper India filed a suit in the 
Court of the Subordinate Judge, Lucknow, 
on foot of the five mortgage deeds men- 
tioned above. This suit was brought against 
Shafiquzzaman, the Deputy Oommissioner 
of Bara Banki, as Receiver-in-insolvency 
and one Babu‘ Aditya Prasad; Vakil. The 
suit was for recovery of Rs. 12,51,544-4 3 
(vide Ex. 4% It was decreed for 
Rs. 12,46,544-4-3 on May 31, 1923, with pro- 
portionate costs and future interest at 6 per 

cent, per annum (vide Exs. 6 and 7). The 
decree was made absolute on March 11, 
1924, fora sum of Rs. 15,75,930-15-11. It 
may be mentioned that on May 21, 1921, 
the plaintiff liquidator put in an application 
(Ex. A-397) stating that Shafiquazaman had 
executed a deed of trust for the benefit of 
“his son Sharfuzzaman; that the trustees 
were all discharged and Sharfuzzaman’s 
suit to enforce thetrust was dismissed but 
that an appeal preferred by Sharfuzzaman 
was pending before the Judicial Commis- 
sioners, and praying that Sharfuzzaman, 
Mr. Mohammad Nasim, Advocate, and 
Maulvi Nizamuddin Hasan, trustees, may be 
made parties. The application also contain- 
eda prayer for certain other persons who 


claimed interest in the mcrtgaged property © 


being “made parties. Both Mr. Mohammad 
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Nasim and Maulvi Niz wmuddin stated that 
they bad no interest in the property: in 
suit and had been discharged by the Dis- 
trict Judge. Accordingly the plaintiff's 
prayer for making «hese two gentlemen 
parties were disallowed ‘vide Exs. A-398 
ce A-399,, The others were made par: 
ies. 

In 1923 the Depuiy Commissioner of Bara 
Baki as Receiver-in insolvency made an ap: 
plication under s` 53 of the Provincial 
Insolvency Act ' tọ the Insolvency 
Court for getting the deed of trust declared 
void againsthim. ‘I'he Insolvency Court 
declared the deec| void bnt on appeal 
by Sbarfuzziman ‘a Bench of the Judicial 
Commissioners setas de the order cf the 
Insolvency Court dn April 14, 1924 (Ex, 12) 
holding that : | 
“the deed of transfer ol January 30,1912, is a transfer 


a, purchaser in good faith 
and for valuable congiileration and is not voidable 
as against the Receiver", 


The judgment ik reported in Sharaf- 
uz zamanv. Deputy Commissioner Barabanki 
27 O. 0. 392 (2). 

On August 1, 1924, the liquidator applied 
for execution of ;the mortgage decree 
(Ex. A-408) and: on October 15, 1924, 
the decree was triinsferred for execution 
to the Collector (Ex, A-409), 

On August 8, '1924, Shafiquzzaman 
appointed new trustees, namely, the appel. 
lanis in appeal No. ‘55 of 1936, to carry out 
the purposes of the Lrist and on August 16 
1924, the new trustees applied to the 
District Judge of Licl:now (Ex. 10) under 
s. 11 of the Indian T'rists Act praying for 
possession ofthe trust property and of 
all the moneys an. securities in the 
custody of the: lseceiver-in- Insolvency 
being made over tọ them and for the 
Receiver and credité:s of Shafiquzzaman 
being made to refun. to the applicants 
all payments made jn the course of ingol- 
vency procesdings, ; On February 19, 1925, 
this application wis, disallowed by the 
District Judge (vide Hix, A-437) The trustees 
filed an applicationi for revision of this 
order in the Court of the Judicial Commis- 
sioner but on May 19; 192), the application 
was dismissed vide ifugbul Husain v. Estate 
of*Ch. Shafig-uz-zanan 20. W. N. 543 (3). 
On thevery next clay the new trustees 
made an application (fx. 32) for the same 
reliefs to the Lnto;veney Court but that 


(2) 27 O O 392; 79 Ind. Cas, 888:1 O WN 201- 
O&ALR 54; 11 O 7,3 599; A TR 1925 Gage 


28. 
(3) 20 W N54389 Ind, Onas, 225: 19 ; 
AIR 1926 Oudh 23. i a ah, 








160 


Court also 
(vide Ex. 33). 


dismissed their application 
The trustees filed an appeal 


against Insolvency _ Court's order and 
this Court (which had in the meantime 
suceseded the Court of the Judicial 


Commissioner} dismissed the appeal on 
August 3, 1926 (Ex. 11). 

On September 27, 1926, the sale of 
the property took place in execution of the 
Bank's decree and the property was 
purchased by the. Liquidator of the Bank 
for Rs. 13,49,216-15-0 leaving a balance of 
Rs. 3,24,227-14-3 out of the decretal 
amount. On July 30, 1927, the Liquidator 
obtained possession of the property pur- 
chased by him. a 

The Liquidator made an application to the 
Subordinate Judge of Lucknow for a decree 
under O. XXXIV,r. 6, Civil Procedure 
Code, for recovery of the balance remaining 
due on his decree but the learned Subordi- 
nate Judge, by his order, dated December 
15, 1927 (Ex. 22) dismissed the application 
on the ground that he had no jurisdiction 
to entertain the application which in his 
opinion should have been made to the 
Insolvency Court. He was also of opinion 
that the Liquidator’s claim for a per- 
sonal decree was barred by time but did 
not reject the application on this ground. 
On August 1, 1927, the Liquidator applied 
to the Insolvency Court for permission to 

rove forthe balance remaining due on 
is decree‘aad for seme other reliefs. This 
application was opposed by the trustees, 
by Sharfuzzaman and by some creditors 
of Shafiquzzaman. The application was 
dismissed by the Insolvency Court on 
November 15, 1928. The Liquidator's 
appeal was allowed by the District Judge 
on January 29,1929, in so far as to allow 
the Liquidator to prove for the balance. 
The appeal was dismissed with regard 
to the other prayers contained in the 
Liquidator’s application. Against this order 
of the District Judge three appeals were 
filed in tbis Oourt, cne by Rani Kaniz 
Abid, acreditcr, another by Pandit Piare 
Lal, also a creditor, and. the third by 
Sharfuzzaman and the trustees. All these 
appeals were dismissed by this Court on 
October 15,1929 vide Sharaf-ue-zaman v. 
Hunter, Liquidator, Bank of Upper India 
Lid. GO. W. N. $82) (+) but this judgment 
was set aside by their Lordships of the 
Judicial Committee on appeals by Rani 
Kaniz Abid and Sharfuzzaman in the 
insolvency case on February 28, 1935 

(4) 6O W N 982; 121 Ind, Cas. 903; A I R 1930 Oudh 
20; Ind, Rul. (1980) Oudh 87. 
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vide H. Hunter v. Rani Kaniz Abid 1935 
O. W. N. 610 (5). 

On November J 1927 while the applica- 
tion of the liquidator for proving tHe 
balance of his debt was pending in,the 
Insolvency Court, the trustees made another 
application tothat Court praying (1) that 
the Receiver be ordered to hand over to 
them possession of all” such properties 
as were neither mortgaged to the Bank of 
Upper India nor sold in execution of its 
decree, (2) thatthe Receiver be ordered 
to hand over the sums of money in his 
hands to the applicants, (3) that ‘in 
case relief (2) be not granted, the Receiver 
may be directed notto make any pay- 
ments of money to any creditors unless 
and until decrees against the applicants 
trustees have been obtained from. a proper 
Court and regular execution proceedings 
have been taken, and (4) thatin no case 
should the Receiver make payments to any 
such creditor who is not mentioned in 
the schedules annexed to the deed of 
trust. 

On December 14, 1927, the Insolvency 

Court disposed of this application rejecting 
the first three prayers and holding on the 
fourth that the creditors not mentionedi 
the schedules of the deed of trust could 
not get any relief from the Insolvency 
Court after the deed of trust had been 
held valid. It was further directed that; 
. “As soon 9s allthe debts mentioned in the deed 
of trust are satisfied, the Receiver will have to 
make over whatever property or money may remain 
with him tothe trustees for it will be the property 
of the cestui que trust. Chaudhuri Sharfuzzaman 
and not ofthe insolvent. Theother creditors of the 
insolvent can have no claim to it’. (wide Ex. 18) 

‘This order was appealed against to the 
Distric Judge by the trustees as well as 
by two creditors of Shafiquzzaman, The 
trustees’ appeal was dismissed by the 
District Judge on April 17,1928 (Ex. 19)* 
but in the, appeal of the creditors: the 
learned Judge held that : 

“The money equal to the aggregate of the debts 
mentioned in the deed of trust should be set apart 
and the rest should be handed over to the trustees 
free from the claim of all the creditors. But I 
am ofopinion thatso far asthe amount of money 
in the hands of the Receiver equal to the aggregate 
ofthe debts mentioned in the deed of trust goes, 
the creditors not mentioned in the deed of trust are 
also entitled to participate........... I accordingly 
allow this appeal andmodify the lower Oourt's 


order as above.” (vide Exhibit 20, dated May 18, 
1938). 


Both the trustees and 


(5) (1935) O W N 610; 155 Ind. Cas. 426; 7 R P C 187; 
68MLJ 741;61CL J 274; (1935) M WN 669; AIR 
1935 P O 101; (1935) AL J 785; 42 L W 146; 37 Bom. 
L R874 (P O) 


. 


the creditors 
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‘appealed to this Court against the learned 
District Judge's order an this Oourt on 
December 20, 1928, dismissed the appeal 
holding that : 


“The trastees could not get possession from the 
“Receiver of the properties left with him nor of the 
money that he had collected,” 


‘but the Court ordered the Insolvency Court 
to prepare ascheme as to the management 
of the immovable property thenleft and 
the satisfaction of all legitimate and the 
debts including debts stated in the deed of 
„trust which had remained unpaid. It was also 
ordered that the creditors should be called 
upon to state their case in writing and the 
‘Court should pronounce decision on. the 
Validity and propriety ofeach claim and 
that if the scheme is accepted, the Oourt 
should further determine the order of 
payment among the creditors (vide Ex. 21). 
This judgment isone of the twelve that 
were set aside by their Lordships cf 
the Privy Council on- February 28, 1935. 
When the Insolvency Court drew up a 
' scheme a2cording tothe judgment just 
referred to. It disallowed the claims of 
those creditors whose names were not 
Mentioned in the deed of trust (vide 
Ex. 24, dated April 22, 1929). This judgment 
was reversed in appeal by the District 
Judge on January 2, 1930 | Ex. 25) and the 
learned Judge held that all the creditors 
irrespective of whether their names were 
entered in the said deed of tryst or not 
were entitled to prove their claims. The 
matter was brought to this Oourt which 
on August 4, 1930, modified the order of 
the District Judge of excluding claims 
arising after the execution of the deed of 
trust and remanded the case to the 
Insolvency Court for preparing a list for 
_the use of this Ocurt of all the debts. 
jncurred by the insolvent pricr 


whether such debts wera due to persons 
named inthe deed of trust or to persons 
who were not so named (vide Ex. 26). 
This judgment was the subject of an appeal 
to their Lordships of the Privy Council 
by the trustees and was also set aside on 
February 28, 1935. 


-Qn September 3, 1930, the Insolvency 


Court ordered the proof of debts incurred. 


by the insolvent prior tothe deed of trust 
by affidavits. On September 13, 1930, 
the liquidator filed three affidavits in proof 
of a total debt of Rs. 3,00,904-1-9 and on 
November 4, 1930, the Insolvency Oourt 
admitted his claim to prove for a total 


debt of Rs. 3,00,329-7-4 (vide Ex. 27) - 
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. Three appeals wert filed in this Gourt 


against this order, one by Rani Kaniz Abid 
and others, anothe’ by Messrs. W. R: 
Draper, Ltd., and! others and the third 
by Ohaudbrain Raz‘unnissa and others. 
These appeals werh allowed by this Court 
on December 22, 1930 (vide Ex. 28) This 
Court rejected the: Liquidators’ claim on 
the ground that ths claim represented 
interest afterthe das of bankruptcy and 
ordered that the : “iquidators’ name be 
removed from the |:\st of creditors entitled 
As this order was 
common to all the three appeals, the Liqui- 
dator filed three appeals against it to 
His Majesty in Cojin2il. These appeals 


‘were also heard on |e >ruary 28, 1935, and 





this Court's order |d:ted December 22, 
1930, set aside. Their Lordships in the 
course of their judgim.3snt of February 28, 
1935, said 

“tho greater part pf this unfortunate litiga- 
tion which has lasted for sc many yearsis due to the 
failure to recognise the trie position when once it 
had been established thnt the deed of January 30, 
1912, was a valid and effictive deed of trust. By that 
deed the insolvent’s interest in the mortgaged pro- 
perties became vested in th: trustees to be held and 
administered by them on the trusts mentioned in the 
deed, which trusts incliuded payment of certain 
specified creditors, one of wtom was the Bank, 

After the execution of thé said trust deed, the in- 
solvent had no interest in’ the properties covered by 
the mortgages and consequertly the said properties 
never vested in the Receive: in insolvency and were 
not subjectto be adminiitered by him on behalf of 
the general body of creditor Nor had the Receiver 
in insolvency any right taaiminister the assets in 
accordance with the ternis of the trust, as seems to 
have been the view at aje period of this litigation, 
euch proposition is altogeihey untenable”. 


Their Lordships furbl ar said :— 


“Their Lordships are, of opinion—l. That a 
declaration should be muda that having regard to- 
the validity of the trust decid of January, 30, 1912,; 
and in the events which {have happened, the rents 
and profits received by tha Receiver from the -trust 
properties since the date o} tto adjudication of insol-: 
vertoy (AY are held by him ai trustee for the trustees: 
ofthe said’deed ‘and accbrilingly are subjectito the 
provisions of the trust deeiil and in particular to the, 
provisions of clauee fiftein thereof, and (B) do not 
form part of the estate of ‘th: insolvent and accord-. 
ingly do not fall to be adinicistered under the Pro- 
vincial Insolvency Act. 


II. That the orders an: decreas set forth in the 
schedule attached to this jadgment should be set 
aside, except in so far as tliey deal with costs, 


tf. That upon the Liquidator undertaking forth- 
with to institute a sait for the administration of the : 
trust im the appropriate ‘Court in India having 
jurisdiction in that behalf ind-to apply to the Ingol-, 
vency Court for a transfer io ihe Court of admistra- 
tion of the funds in the hands of the Receiver and for 
necessary accounts, if any, na further order on these 
appesis should be made asd they will humbly 
NG vise} His Majesty accordingly.” 4 
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(Vide H. Hunter* v, Rani Kaniz Abid, 
1935 O. W. N., 610 at p. 618) (5). 

.It was in accordance with the undertaking 
given*by the Liquidator to their Lordsaips 
of the Privy Couocil that he filed a suit 
(No 2 nf 1935) for administration of the 
truct-and in which the reliefs sought were 
as foll-ws.-— 

“For a decree forthe amount stile due to him, viz., 
Rs, 4,44,5°0-7-0, with future interest ut 4 per cent on 
the principal sum of l's 3, '4,2z7-14-0 till realisation 
‘that an account be taken of what is due to the other 
beneficiary creditors after payment of the plaintiff's 
claim, and for the balance, if any, to be paid to the 
ultimate beneficiary, or to any other persons who may 
be entitled thereto. For such further and other 
relief as the circumstances require. For the costs of 
the suit. For the appointment of a Receiver to collect 
the above-mentioned assets of the trust and to hold 
the same for disposal as ordered by the decres in 
suit.” 


To this suit which was brought on 
April 1, 1935; Chaudhri Shafiquzzaman, his 
son” Ohaudhri Sharfuzzaman, the four 
. trustees and various creditors of Shafiquz- 
“zaman ; were made defendants. 


On April 29, 1935, the trustees also insti- 
tuted a suit against the liquidator of the 
Bank of Upper India, Chaudhri Shafiquz- 
zaman and Chaudhri Sharfuzzaman in 
which after setting out the history of the 
trust and of the previous litigation in 


regard to the trust they claimed the follow- - 


ing reliefs :— 

“(a) That this Hon'ble Oourt be pleased to pass 
a decree against defendant No. 1 for possession of all 
the immovable properties specified in Sch. II of 
the plaint in favour of the plaintifis as trustees to 
enable them to administer the trust for the benefit 
x al the: - beneficiaries mentioned in the Trust 

(b) That the defendant No,. 1 be called on to 
furnish account . of monies legally recoverable from 
the trustees and those realised by him from the 
commencement of the mortgage transactions up to. 
the date of this suit. : , d ` 
: - (c) That.if upon the taking of the accounts this 
Hon'ble Court thinks that any sum is still due 
to the defendant No. 1, the Court may be pleased 
to iesue directions to the plaintiffs accordingly. 

(d) That at all events it be declared that the 
properties in Sch, II are subject to the rights of all 
the beneticiaries entered 
aforesaid.” 


This duit was hotly contested by the 
Liquidator and by him alone and- the fol- 


lowing issues were framed on the pleas 


raised by him— __ 
1 (a) Are the plaintifs entitled to treat 


the preliminary and final decrees dated 
May 31, 1923, and March 11, 1924, réspec-' 


tively and purchased by the defendant 
No.1 in his mortgage suit as not binding 
on them. : 


(b) Was the equity of redemption properly - 
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represented in the mortgage suit brought 
by the defendarg No.1? 

2. Is the suit barred by res judicata % 

3. Does the decision of the Conrt*of the 
Judicial Commissioner of Oudh in First 
Appeal No. 63 of 1920 referred to in para. 7 
of the written statement of defendant No. 1, 
operate as res judicata as pleaded in para. T 
of the written statement of defendant 


‘No. 1? 


4. Are the plaintiffs transferee pendente 
lite as alleged in para. 39 of the written 


‘statement of defendant No 1? If so, sre 


they not bound by the sale in execution 
of the decree absolute’ for sale referred to 
in para. 36 of the written statement of 
defendant No. 1? 

5. IfIssue No. 1 is decided in favour 
of the plaintiffs, are they entitled to the 
possession of the properties in suit without 
redemption ? Ifso, on what terms ? 

6. Are the beneficiaries under tke deed 
of trust entitled to share in the rents-and 


‘profits óf the properties in suit in the posses- 


sion of defendant No. 1? . 
.7. Is the plaintiffs’ suit frivolous and 
vexatious and is defendant No. 1 entitled 
to get special costs under s. 35-A of the 
Code of Civil Procedure ? a 

8. To what relief, if any, are the plaint- 
iffs entitled ? 

Issues Nos. 2, 3,4 and 7 were decided by 
the learned Civil Judge in favour of the 
plaintiffs-#rustees but the suit was dismissed 
on issue No. 1 (a) and (b) on which he 
held that the equity of redemption was 
properly represented in the mortgage 
suits brought by the Liquidator and that 
the ‘decree. passed in that suit is binding 
on the- ‘plaintifis-trustees. The ‘plaintifs 


“have filed Appeal No. 55 cf 1936 against- 
the dismissal of their suit and the main - 


point for decision in that appeal ie whether. 


the equity of redemption was represented - 


in Liquidator's mortgage suit, though the 
learned Qounsel for the respondent Liqui-. 
dator has also challenged the O.urt’s find- 


ing on. the issues cecided in favourof the: 


plaintiffs. We shall refer to the objections 
in due course. | 

The Liguidators Suit No. 2 of 1935 was 
contested by various defendants but chiefly 
by the trustees. The following twenty-four 
issues were framed in the case— 

1 (a) Ate the defendants Nos. 3 to 6 
entitled to treat the preliminary and final 
decrees dated May 31, 1923, and March 11, 
1924, respectively, and purchased by the 
plaintiff in his mortgage suit as not binding 
on them ? 


+ 


. 
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(b) Was the equity of tedemption pro- 
pesly represented in the mortgage suit 
‘brought by plaintiff ? 
` 2. ¢Can the plaintiff maintain the present 
suit without bringing in the trust pro- 
Perties in his possession and without ac- 
counting for rents, and profits realised by 
him during the period he has been in pos- 
session of the said properties ? 

8. Oan the present suit proceed before 
the rights of the plaintiff against the 
property mortgaged to him have been ad- 
judicated on ? 

What amount, if any, is the plaintiff 
entitled to claim as a beneficiary ? 
- 5. Is the plaintiff's claim for any paye 
ment barred by the rule of— 
. (l) res judicata, or 

(2) by limitation ? 

6 (a) Has the plaintiff ignored or repu- 
diated the trust ? If so, is he estopped fron 


- claiming as a beneficiary ? 


(b) Has he obtained an unconscionable 
advantage to the detriment of the trust 
estate and the beneficiaries. If so, what is 
the effect ? 

7. Have the mortgages merged in the 
decsee of the Subordinate Judge of Mohan- 
lalganj at Lucknow, dated May 31, 1923, 
and is the claim based on them not main- 
tainable against thé trust property ? 

8. What was the amount actually ad- 
vanced by the Bank of Upper*India to 


“Ohaudhri Shafiquzzaman and what amount 


is the plaintiff entitled to in this suit ? 

9 (a) Are defendants Nos. 2, 7, 8, 28, 27, 
81 and 32 liable to bring into Court the 
amount of the trust estate alleged by the 


‘Plaintif in bis plaint and replications to be 


in their possession ? 


-_ (b) Ïf s0, by waat proceeding ? ; 


e10 b) which of the defendant-creditors is 
entitled to prove his claim against the trust 
estate and what, ifany, amount is due to 


each one of them ? 


(b) Which of the aforesaid claims of the 
said defendants are barred by limita- 
tion ? . 

(e) Which of the other claimants, if any, 
are entitled to prove their claims against 
the trust estate and what-are the amounts 


due to each one of them? 


“11 (a).Is the plaintiff's present claim a 
firat charge on the remaining trust 
estate ? h 

(b) Ifnot, how are the claims of the 
creditors and beneficiaries entitled to 


with ? 7 f 
12 (a) Oan the money paid by way of 


-Payment from the rust estate to be dealt. 
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dividends by the Receiver-in-insolvency to 
creditors of defendant No.1 who are not 
entered for any paymentin the trust deed 
be recovered from them ? 

(b) If so, by what proceedings ? 

13 (a) Can defendant No. 29 claim any 
dower in this suit ? 

(b) If so, what is the amount of dower ? 

14 (a) Has defendant No. 29 spent a sum 
of Rs. 10,000, on the marriages of the two 
daughters, and Rs. 12,000, on the education 
of defendant No.2 in England ? 

(b) Ifso, can she claim the amount in 
this suit ? 

15 (a) Are the trustees debarred from 
resisting the claims of the creditors speci- 
fied in the deed of trust ? 

(b) Can the creditors specified in the 
deed of trust get more than the sums 
entered in their names in the deed of 
trust ? 


(c) Are not the creditors entitled to any 
interest ? 

16. Are the creditors not specified in 
the deed entitled to be paid out of the 
trust estate ? ee - 

1? (a) Are the trustees entitled to the 
benefit of Agriculturists’ Relief Act of 
1934 ? 

(b) Ifso, to what extent ? 

18. (a) Are the debts of defendants Nos. 7 
€; 20, 27, 28 and 31 mentioned in the deed 
of trust ? 

(b) Have the said defendants received 
any amount from the Insolvency Court ? 

(c) Is there any balance dae from 
them to the trust estate. If so, what 


-amount ? 


19. Are the maintenance allowances 
granted-to defendants Nos. 2, 6, 29, 33, 
34 and 35 under the deed of trust dated 
January 30, 1912, a first charge on the 
properties in suit ? 

20, What is the amount of arrears of 


‘the said maintenance: allowances dae to 


each one of the aforesaid defendants ? 

21. Are the claims of the said mainten- 
ance holders to have priority over the 
claims of the creditors mentioned in the 
said deed of trust’ in the distribution of 
the assets of the trust? 

-22, Are the said maintenance holders 
entitled to have provision made for regular 
payment of their allowances to them in 
future out of trust properties ? 

23. To what relief, if any, is the plaintiff 
entitled? - 

24. Whetherthe present suit is main- 
tainable when the Liquidator's application 
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under O. XXXIV, r. 6, Oivil Procedure 
Oode, was dismissed ? 

It will be seen that Issue No. 1 in this 
case is the same as Issue No. 1 in the 
trustees’ suit No. 3 of 1935. The issue 
was decided against the trustees in this 
suit also. It was, however, held that as 
the liquidator-plaintiff repudiated the trust 
and obtained an unfair advantage to the 
detriment of the trust estate and the 
beneficiaries he was not entitled to succeed 
in the suit and that the suit was not 
maintainable also because his application 
under O. XXXIV, r. 6 was dismissed. 
The Court, however, passed a preliminary 
decree declaring that 

“the trust property available at present consists 
of,as alleged by the plaintiffin his plaint, the 
cash money in the hands of the Oourt and certain 
immovable properties called pattis which are in 
the possession of defendant No. 2 and two housee 
one at Bhilwal and the other at Subeha which 
are in the possession of defendant No. 29,” 
directing the trustees to take possession of 
the paitis and houses and realize rents 
and profits of these properties and apply 
them to the purposes of the trust. The 
decree gives directions to the trustees how 
to administer the trust and adjudicates 
upon the rights of the various creditors 
of Shafiquzzaman who are defendants to the 
suit. Against the decree passed in the 
Liquidator’s suit No. 2 of 1935 appeal 
No. 66 has been brought by the Liquidator 
himself, appeal No. 59 by Sheikh Tajammul 
Husain, son of Majid Husain original 
defendant No. 30, appeal No. 97 by Rani 
Kaniz Abid defendant No, 31 appeal 
No, 99 by Babu Aditya Prasad, defendant 
No. 18, appeal No. 131 by Babu Krishna 
Chand, defendant’ No. 28, appeal No. 132 
by Babu Ram Chandra, son of Babu Gopal 
Das, defendant No. 8 now deceased and 
appeal No. 133 by Babu Raj Narain, de- 
fendant No. 7, l 


We first take up appeal No. 55 of 1936 
brought by the trustees, 

As mentioned above, the main question 
for decision in this appeal is whether the 
equity of redemption was properly re- 
presented in the Liquidator'’s suit on mort- 
gages so as to bind the trustees. After 
giving careful consideration to aki the 
circumstances of the case and to the 
arguments of the learned Counsel for the 
Liquidator, we have come to the conclusion 
that it is impossible to hold that the trust 
-was represented in the suit brought by 
the liquidator on the mortgages. It is true 
that at the time when the suit was brought, 
the original trustees had been discharged 
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by the Districs Judge and the present 
trustees had not been appointed. It, is 
also true that the learned District’ Judge 
in his order discharging the trustees 
wrongly came to the conclusion that. 

“The condition of affairs involves the 
extinction of the trust”, | 
but it is a well-established principle of 
equity that no trust shall fall for want 
of a trustee. The same appears from the 
scheme of the Indian Trusts Act. Section 44 
of the Act provides that where there are 
several trustees and one of them disclaims 
or dies, the authority to deal with the 
trust property may be exercised by the 
continuing trustees. Section 59 even pro- 
vides for the contingency where no trustees 
are appointed or all the trustees die, 
disclaim or are discharged or where for 
any other reason the execution of a trust 
by a trustee is or becomes impracticable 
and gives the beneficiaries a right to 
institute a suit for the execution of the 
trust by the Court until the appointment 
of a trustee or new trustees. Section 60 Jays 
down that the beneiciary has a right 
(subject to the provisions of the instrument 
of trust) that the trust property shal} be 
properly protected and held and administer- 
ed by proper persons and by a proper 
number of such persons. Section 73 pres- 
cribes how a new trustee may be appointed 
when thé trusiee originally appoiated dis- 
cluims or any trustee who was originally 
appointed or substituted dies or is absent 
from British India or is declared an in- 
solvent, or refuses to act or becomes 
unfit or incapable to act. Lastly s. 74 
provides a summary procedure by which 
on the occurrence of any vacancy or 
disqualification in the office of trustee, a 
trustee ora new trustee may be appointed 


‘by tbe Court on an application made for 


the purpose by the beneiiciary. It is thus 
clear that the law of trusts in India 
also contemplates that no trust ar 
s 
on the execution of ihe deed of trust by 
Shafiquzzaman he was divested of the 


equity of redemption in the mortgaged 


property, which became vested in the 
trustees, it was incumbent on the liquidator 
to see that the equity of redi Mpuion was 
properly represented in his suit, No doubt 
there was nu trustees in existence at the. 
time when the suit on the mortgages. was 
brought, but as the Bank itself was a 
beneticiary under the trust, the Liquidator 
could have applied to the District Court- 
under s. 74 of the Trusis Act fof appoint: 


. 
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ment of new trustees andehave made them 
parties to his suit to represent the equity 
of redemption. Nothing of the kind was 
however done. On the other hand the 
trustewas ignored altogether. The mort- 
gaged property was treated as “property 
belonging to Chaudhri Shafiquzzaman”™ 
and the Deputy Commissioner was implead- 
ed as Receiver in possession of “his 
(Shafiquzzaman's) property”. All mention 
of the trust was deliberately suppressed 
and all that was said about the mortgage 
of August 9, 1912, which was executed 
by the trustees was that Mr. Mohammad 
Nasim, Maulvi Nizamundin and the late 
Hafiz Fida Husain “were duly authorized” 
by the mortgagor to borrow money on the 
security of his property. 

It is said that owing to the discharge 
of the trustees, the property re-vested in 
Shafiquzziman and that Shafiquzzaman was 
theref:re a constructive trustee and he 
was a party tothe suit. In this connection 
reliance is placed by the learned Counsel 
for the liquidator on paras. 121 and 181 
of Halabury’s Law of England, Vol. 28, 
pp. 64 and 85. 

Paragraph 121 runs as follows:— 

“A person who, after having madea settlement 
or Other disposition of property which is com- 
lete’in law, obtaing possession of the property 
imself, holds it in trustfor the purposes of the 
settlement or disposition and must account for it in 
equity accordingly.” 

Paragraph 181 is as follows:— 6 
_ “A disclaimer or refusal to act in the trust takes 
effect ab initio and vests the trust property asfrom 
the date when the trust disposition came into 
operation, exclusively in the trustees who consent 
to act. If all the trustees disclaim, the property 
re-vests inthe disposer, or, if he is dead, in his 
legal representative, who becomes, by operation of 


law, the trustee thereof for the purposes of the 
trust.” 


The expressions “for the purposes of 
the settlement or disposition” and “must 
account for itin equity” in para. 121 and 
“for the purposes of the trust” in para. 181 
clearly show that the rule’ of law laid 
down in these two paragraphs is applicable 
only as between the beneficiary and the 
settlor in whom the property has re-vested 


‘and not between the latter and a third 


party. They cannot, therefore, be availed 


of by the Liquidator who brought his 


mortgage suit as a third party and not 
as a beneficiary under the trust. 

Moreover, Shafiquzzaman could not be re- 
garded as a trustee for more reasons than 
one even though there were no trustees in 
existence at the time, In the first place 
he had tried to extinguish the trust by 
taking forcible. possession: of the : property. 

x e 
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and ousting the trustees and had thus 
shown himself to be hostile to the trust. 
In the second place, he had been declared 
an insolvent, and an insolvent is not a 
proper trustee under s. 60 of the Indian 
Trust Act. In these circumstances, he ean- 
not, in our opinion, be considered to have 
properly represented the trust. 


Next it was argued that the Receiver- 
in insolvency, in whom the property had 
vested, was made a defendant to the snit 
and that therefore the equity of redemption 
was represented by him, We are unable 
to accept this argument also. The learned 
Counsel for the liquidator-respondent relies 
on paras. 190, 193, and 197 of Halsbury's 
Laws of England Vol. 28, pp. 87, 88 and 
91 These paragraphs run as follows: 

“190. A trust of property follows the Jegal 
estate wherever it goes and constitutes any holder 
of it who is mot duly constituted an express 
trusteea constructive trustee, except when it comes 
into the hands of a purchaser for valuable con- 
sideration without notice of the trust. 

193. Where a person whether gratuitously or for 
valuable consideration acquires property or an 
interest in property which is subject to a subsisting 
trust, be becomesa trustee of it for the purposes 
of the trust, if he has either actual or construc- 
tive notice of the trust. 

197. A person who, not being a trustee and not 
having authority from a trustee, takes upon himself 
to intermeddle with trust matters or to do acts 
characteristic of the office of trustee, makes himself 
a trustee de son tort—a trustee of his own wrong, 
or as it is also termed a constructive trustee. The 
responsibility which attaches to a trustee may 
extend in equity to a person who is not properly a 
trustee, if he either makes himself a trustee de 
son tort or actually participates in any fraudulent 
conduct of a trustee to the injury of the cestui que 
trust. 

All these paragraphs also show that a 
constructive trustee or a trustee de son 
tort is liable -as a trustee to the beneficiary 
and not to a third person and we have 
already said that the uiquidator’s suit on 
the mortgages was brought not as a 
beneficiary but as a third person. Apart 
from this, the Receiver-in-insolvency also 
had, like Sha iquzzaman, shown his hostility 
to the trust. He not only contested 
Sharfuzzaman's suit of 1918 to have the 
trust declared valid but actually applied 
to the Insolvency Gourt to have the trust 
get aside under s. 53 of the Provincial 
Insobvency Aci. The Receiver was manag- 
ing the property for the benefit of all the 
ereditors of Saafiquzzaman and his interests 
were consequently antagonistic to those of 
the beneficiaries under the trust who includ- 
ed maintenance holders and some of the 
ereditors. - In these circumstances the 
Receiver-in-insolvency cannot by any 
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stretch of the imagirfation be said to be 
representing the trust. Moreover, as we 
have already said neither Shafiquzzaman nor 
the fRectviver-in-insolvency was sued by 
the Liquidator as representing the trust. 
In this connection the learned Counsel for 
the Liquidator has referred to some cases, 
e. g. Madhgouda Babaji Patil v. Halappa 
Balappa Patil, I. L, R. 58 Bom. 348 (6), 
Pirthipal Singh v. Rameshwar, I. L. R.2 
Lucknow 288 (7) and Sheo Shankar Ram 
v. Jaddo Kunwar, Il. L. R. 36 All. 383 
(8) in which it was held that if the 
manager of a joint Hindu family sues 
or ‘is sued in his capacity as such manager, 
it is not necessary that the plaint should 
express in clear terms that he was suing or 
being sued in that capacity. These decisions 
are, in our opinion, wholly inapplicable to the 
présent case for the simple reason that 
while in the case of a joint Hindu family it 
can reasonably be inferred that the suit was 
brought by or against the manager in that 
capacity, nobody who reads the Liquidator’s 
plaint in the mortgage suit can have the 
least idea that the suit was in respect of any 
trust property or that the defendants Nos. 1 
and 2 were being sued as constructive 
trustees of the property. 


Moreover, in his defence to Sharfuzzaman’s 
suit in 1919, the Liquidator clearly stated in 
para 19 of his written statement (vide Ex. 3) 

at: 

“The trust has become extinct and the deed of 
trust has ceased to be operative under the order 
a ae District Judge, Lucknow, dated August 13, 


and it is idle on this part to contend 
now that Shafiquzzaman and the Receiver 
were impleaded by kim as representing the 
trust. 

We are therefore of opinion that the 
Receiver-in-insolvency was neither the 
proper person to represent the trust nor was 
he sued as such by the Liquidator in the 
mortgage suit. 

It is no argument to say that nobody put 
up the plea in the Liquidator's mortgage 
suit that the trust was not represented, or 
that the suit was strenuously contested by 
the Receiver-in-insolvency or that the new 
trustees could not have defended the suit 
better than the Receiver in insolvency did 


(6) 58 B 348; 151 Ind. Oas. 370 (2); 36 Bom, ; 
A IR 1934 Bom. 178; 7R BBO, j ocean 
(T) uck 288; 99 Ind. Oas, 154; 3 O ; 

R 1927, Oudh 27. basa, TE 
(8) 36 A 383; 24 Ind, Oas. 504; 18 O W N 968;1 
LT 175: (1914) M W N 593; 1 L W 645; 20 ony 
282; = A LJ 1073; 16 Bom, L R 810; 41 IA 216 
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if they had been made parties Ib was to 
our mindsthe manifest duty of the plaint- 
iff liquidator to take steps to bring op 
record the equity of redemption but not 
having done so, the decree obtained by fim 
in his suit is a nullity as against those who 
represent the equity of redemption. This 
is too obvious a proposition to require any 
authority in support of if, but if any were 
needed, it will be found in the judgment of 
their Lordships of the Judicial Committee in 
Khiarajmal v. Daim, L. R. 321. A., 23 (9) 
in which it was held that a Court has no 
jurisdiction to sell an equity of redemp- 
tion unless the mortgagers are parties to 
the decree or the proceedings which led 
toit, or are properly represented on the 
record, and that as regards those mort- 
gagors who are not parties thereto, such 
sales are without jurisdiction and therefore 
nullities and may be disregarded without 
any proceedings to set them aside. We 
therefore decide this point in favour of the 
appellants- trustees and hold that the decree 
obtained by the Liquidator in the mortgage 
suit is a nullity against them asthe equity 
of redemption was not properly represented 
in that suit. 

The next point argued before us was 
whether the trustees’ suit was barred by the 
principle of res judicata. This issue was 
decided by the learned Civil Judge in the 
negative and in favour of the plaintiffs, but 
the learned Counsel for the Liquidator 
challenged its correctness before us. The 
plea that the judgment in the Liquidator’s 
mortgage suit operates as res judicata in the 
present suit is mainly based on the assump- 
tion ihat either Shafiquzzaman or the 
Receiver-in-insolvency represented the trust. 
As the point has been decided against the 
Lignidator, the plea or res judicata kas no 
force. ' A 


The learned Counsel for the liquidator- 
respondent also pleaded the judgment of 
the Judicial Commissioners of Oudh, dated 
May 25, 1922 (Ex. 30) as a bar of res 
judicata on account of the fact that in that 
judgment the learned Judicial Commis- 
sioners remarked that: 

“By directing the trustees to hand over the estate 
to Shafiguzzaman he ithe District Judge) did not 
end the trust but made Shafiquzzaman himself the 
trustee”. - 

The question whether or not Shafiquz- 
zaman wasa trustee was not before the 
Judicial Commissioners in the case before 
them and the remark just quoted cannot be 


(9) 321 A 23; 32 O 296; 9OWN 201;2A LJ71; 
7Bom.L R1; 10 LJ 584; 8 Sar. 734 (P-O). 
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said to bea finding on any issue arising in 
the case. 

Lastly the case of Shib Narain v. Lachhmi 
Narain, 119 Ind. Oas. 733 ‘10, was relied 
On 12 support of the argument that the 
decision of an Insolvency Court under s. 4 
operates as res judicata between the parties 
and that, therefore, the rejection of the 
trustees’ claim by the Insolvency Oourt 
bars the present suit. This plea hardly 
needs any consideration as by their judg- 
ment of February 28, 1935, their Lordships 
of the J udicial C:mmittee have held all the 
proceedings in the, Insolvency Court to 
have been ultra vires. We, therefore, agree 
with the learned Judge of the Court below 
that the trustees’ suit is not barred by the 
principle of res judicata. 

Next it was contended that the plaintiffs- 
trustees being transferees pendente lite are 
bound by the decree in the mortgage suit. 
This plea, too, has no force whatever in our 
opinion. By appointing the plaintiffs as 
trustees Shafiquzzaman cannot be said to 
have “transferred or otherwise dealt with” 
the trust property within the meaning of 
8. 52 of the Transfer of Property Act. 
Shafiquzzaman had been divested of the 
property in 1912 when he executed the deel 
of trust and under s. 75 of the Indian 
Trusts Act, the appointment of the plaint- 
ifs as trustees must date back to 1912. 
We uphold the lower Court's Gnding on 
Issue No, 4 also. 
_ Lastly it was urged that the defendant- 
liquidator was entitled to special costs 
under s. 35 A of the Oode of Civil Proce- 
dure. This contention cannot ba accepted 
for a moment in view of our finding on the 
main issue in the case. 

We, therefore, allow the appeal of the 
trustees (No. 55 of 1936) and decree their 
guit with costs according to reliefs (a), (b) 
and (e) of the plaint. Defendant No. 1 will 
file accounts mentioned in relief (b) of the 
plaint in the lower Court within two months 
from this date for the preparation of final 
decree in suit No. 2 of 1935. . 

We now take up the liquidator’s appeal 
(appeal No. 66 of 1936) in Suit No. 2 of 
1935. As mentioned above, the Liquidator 
in this suit prayed for recovery of the 
balance remaining due on his decree on the 
ground of his being a beneficiary under 
the trust. The Court below held that the 
` plaintif-liquidator was not entitled to the 
amount claimed by him as he had repudiat- 
ed the trust and as his application under 


(10) 119 Ind, Oas. 733; A I R 1923 Lab. 761; 30 P L 
R 533; Ing. Rul, (1929) Lab, 925, s 
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O. XXXIV, r. 6, Civil Procedure Code, was 
dismissed. As we have decreed the 
trustees’ appeal for possession of the trust 
property and for an account being drawn 
up of what is due to the Liquidator from the 
trustees, it is not necessary to decide the 
points raised by the Liquidator in this | 
appeal; but though the learned Counsel. 
for the trustees who is himself a trustee,’ 
has conceded before us that in spite of 
what is called repudiation of the trust by 
the creditors generally and by the Liquidator 
particularly, the trustees are prepared to 
treat the creditors and the Liquidator as - 
beneficiaries and to extend to them the 
benefits of the trust provided the property 
is returned to them, the question of the 
so-called repudiation deserves some con- 
sideration by reason of the fact that it 
was stressed by the learned Oounsel for 
Sharfozzaman. 

It was argued that the creditors, includ- 
ing the Liquidator, who had notice of the 
trust, set up claims inconsistent with the 
trust by bringing suits against Shafiqua- 
zaman and had thereby lost their riguts 
under the trust uaders. 9 of tie Trusts 
Act, Now, in the first place, it is d.ubtful 
if the creditors other than the Liquidator 
cau be said to have had notice of the trust, 
the evidence of Mahmudul Hasan 
D. W. No. 4 being of doubtful veracity, and 
the only circumstance from which a 
presumption of notice on the partof the 
creditors can arise being that almost all the 
suits were brought against Shafiquzzaman 
very soon after the execution of the deed of 
trust by him and most of the decrees were 
passed in July 1912 about a month after the 
trustees’ dispossession by Shafiquzzaman. 
In the second place the interpretation put 
upon the latter portion of s. $ by the 
learned Counsel is not, in our View, correct. 
That portion of the section runs as fol- 
lows:— 

“A proposed beneficiary may renounce his interest 
under the trust by disclaimer addressed to the 
trustee, or by setting up, with notice of the trust, a 
claim inconsistent therewith.” 

This is to our minds an enabling and not 
a disabling provision. It recognizes the 
possibility of a beneficiary desirizg to 
rendunce his interest under the trust and 
suggests two modes by which this can be 
done. It does not, in our opinion, mean 
that in every case in which a beneficiary 
sets up a claim which can be regarded as 
inconsistent with the trust, be loses thereby 
all his rights under the trust. The use 
of the word “may” seems to us to repudiate 
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this argument altogether, and is only con- 
sistent with the section being construed as 
an enabling section. Further, in view of 
the fact that no restrictions were placed on 
the creditors by the deed of trust and no 
condition inserted against their right to 
bring suits for recovery of their debts, it is 
doubtful if they can be said to have set 
up a claim “inconsistent with the trust.” 
We are not, therefore, prepared to hold 
that the creditors have lost their rights 
under the trust by having brought suits 
against Shafiquzzaman. 


We decree ihis appeal, but as the 
trustees: opposition to the Liquidator’s suit 
was not unjustified, we make no order as to 
costs. The Liquidator will, as a result of 
what we have said above, be entitled to get 
the money due.on the mortgages in favour 
of the Bank from the trustees. 
` Wenow come toappeal No. 89 of 1936 
filed by Shaikh Wajid Husain, original 
defendant No. 32, and now represented 
by his son Shaikh Tajammul Husain, appel- 
ant. 

It appears that Wajid Husain claimed 
some Money from Shafiquzzaman as the 
price of goods supplied to him before the 
execution of the deed oftrust by him. He 
obtained a decree against Shafiquzzaman 
in 1912 and proved bis debt in the Insol- 
vency Court in 1913. He was paid twosums 
of Rs. 3,693-15-4 and Rs. 248 inthe insol- 
vency proceedings but as Wajid Husain’s 
name was not mentioned in Sch. C of the 
deed of trust, the Court’ below held that he 
was not entitled to get anything in execution 
of the deed of trust, and directed the 
trustees to take steps to recover the amounts 
paid to him by the Insolvency Court. It is 
against this order that Wajid Husain filed 
this appeal. It is contended that merely 
from the fact that the appellant's name was 
not mentioned in Sch. O of the deed of 
trust, it cannot be argued that Shafiquz- 
zaman intended that the money dueto him 
should not be paid. Jo support of this 
contention, reliance is placed on para. 21 of 
the deed of trustin whichit is said that 
after payment and discharge of “all debts 
and liabilities” the trustees shall, if there 
are surplus profits, increase the monthly 
allowance and shall invest any surplus 
remaining in Government Promissory Notes, 
etc., on the note at the foot of Sch, O which 
Tuns as follows— 

“To the best of my knowledge and belief the above 


are the only approximate actual debts due by me 
upto the execution of this deed of settlement", 


and on Shafiquazaman’s statement as 
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D. W. No.2 (at b. 179) to the following 
effect— 
“When I executed the deed of trust I intended 


thatthe debts due from me might be discharged. As 


I did not remember at the date of the deed allemy 
debts or their exact amounts, I appended a note at the 
bottom that the amounts and debts entered were 
approximate.” 

The Jearned Judge of *the Court below 
was, in our opinion, right in holding that the 
creditors not specified in the deed of trust 
are not entitled to be paid by the trustees: 
The decd of trust clearly shows that it was 
executed for payment of specified debts. 
So far as the payment ofdebts was one of 
the purposes of the trust, not only were 
the debts specified in Schs. B and C but 


the total of the debts as given in cl. 5 of 


the deed comes exactly to thé total of the 
debts mentioned in Schs. B and O, 
namely, Rs. +,84,649-3-0. This being so it 
cannot be argued with reason that the 
trust was made for the purpose of the pay- 
mentof all the debts due from Shafiquz- 
zaman, inspite of what Shafiquzzaman 
may be induced to say in Court, and the 
words “payment of all debts and liabilities" 
in para. 21 of the deed must be taken to 
mean payment ofall debts and liabilities 
specified in the deed of trust. Section M 
of the Indian Trusts Act clearly lays 
dcewn— 

“The trustee is bound to fulfil the purpose of the 
trust, and to obey the directions of the author of the 
trust given athe time of its creation except as 


modified by the consent of all the beneficiaries being 
competent to contract,” 


and illustration (a) to that 
follows 

“A, a trustee, is simply authorized to sell certain 
lend by public auction. He cannot sell land by 
private contract," 


section iS as 


When the trustees’ discretion is thus 
restricted to the manner in which the trust 
is to be executed, it is impossible to hold 
that the trustees can make any payments 
beyond those specified in the deed of truat, 
and in view of the duty cast on the trustees 
by this section, it would clearly be a breach 
of trust on their partif they went cut of 
their way to make payments to creditors not 
specified in the deed of trust. 

Then, it was argued on behalf of the 
appellant that the appellant was entitled 
to be paid the amount due to him under 
s. 128.of the Transfer of Property Aci which 
rans as follows : 


“Subject to the provisions of 8.127 where a gift 


consists of the donor's whole property, the donee is 
personally liable for all the debts due by and 
liabilities ofthe donor at the time ofthe gift to the 
extent of the property comprised therein”, 


but the case of a gift is clearly different 
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from that of a trust in Which the trustees 
get no benefit for themselves, and even if 
the deed of trust had comprised all the 
property of Shafiquzzaman which is cm- 
tested by the trustees, we do not think the 
trustees would have been personally liable 
for any debt due from Shafiquzzaman. 

We uphold the findings of the learned 
Civil Judge and dismiss the appeal of 
Skaikh Tajammul Husain, No. 89 of 1936, 
with costs. 

Next comes appeal No. 97 of 1936 filed 
by Rani Kaniz Abid, defendant No. 31, who 
claims on three promissory notes executed 
by Shafiquzzaman. The first of these was 
executed by him in favour of Moolchand 
for a sum of Rs. 15,009 on August 26, 1911, 
the second was executed by him on 
October 7, 1911 in favour of Raja Bhagwan 
Baksh, also for a sum of Rs. 15,0U0. Both 
these promissory notes were purchased by 
Raja Abul Hasan Khan. predecessor in- 
interest of the appellant, who brought 
suits on them against Shafiquzzaman and 
obtained decrees. The third promissory 
note was executed by Shafiquzzaman in 
favour of one Said Ahmad for Rs 11,000 
on January 4, 1912, Said Ahmad himself 
obtained a decree on this promissory note 
and’ subsequently transferred this decree 
to Raja Abul Hasan Khan on November 4, 
1913. Moolchand and Raja Bhagwan 
Baksh’s debts ara mentioned in Sen. O 
of the deed of trust but not thtt of Said 
Ahmad. The Court below has held that 
Rani Kaniz Abid, appellant, is entitled only 
to the debts due to Moolchind and Raja 
Bhagwan Baksh to the extent mentioned 
in Sch. Cand ss Raja Bhagwan Baksh's 
debt was due on four promissory notes out 
of which only one was purchased by Raja 
Abul Hasan, the other three remainiag 
with his widow, the Oourt below has, out 
of the amount mentioned in Sch O, allowed 
to the appellant a sum proportionate to 
the entire debt due. 

The learned Counsel for Rani Kaniz 
Abid contends that his client is entitled 
also tothe debt standing in favour of Said 
Ahmad and that is, any reduction is tò 
be made in the amount actually due to 
Raja Bhagwan Baksh, it should be made 
in the debts due onthe other three pro- 
missory notes. As tothe first contention, 
we have already held that debts not 
mentioned in Schs. B and O cannot be 
paid by the trustees With regard to the 
second also we see no good reason why the 
reduction should be made in the debts due 
to. Raja, Bhagwan, Baksh's widow and. not 
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in all the four debts proportionately. The 
learned Counsel for the appellant has also 
relied on the word “approximate” gecurr- 
ing in the note at foot of Sch. C but we 
agree with the Court below in holding that 
the word “approximate” could only mean 
that the amounts of the debts mentioned in 
the schedule have been shown within a few 
rupees of the correct amounts and that it 
cannot be taken to mean that debts other 


than those mentioned in the schedules can 


also be paid by the trustees. The learned 
Counsel also relies on the words “in con- - 
testing liability for any debt” occurring in 
cl. 15 of the deed of trust and argues that 
these words show that the amounts men- 
tioned in Sch. O were not really the actual 
amounts, but this does not, in our opinion, 
help the appellant. In was because Shafi- , 
quzzaman used to give promissory notes 
for very much higher amounts than those 
actually received by him that the trustees 
were authorized to contest the liability for 
any debt that they may consider not to be 
genuine. At any rate the liability of the 
trustees as we have held above is only to 
the extent mentioned in the deed of trust 
and no more. . 

The learned Counsel for the appellant 
also challenges the lower Uourt's findiag 
that the creditors mentioned in Sch O 
are not entitled to recover interest over and 
above the amount mentioned in that 
schedule. We do not think that the Court 
below was wrong in its finding on this 
point as the trustees cannot, iu our opinion, 
pay anything beyond the sums mentioned 
in Sch. C consistently with the provisions 
of s. 1l of the Indian Trusts Act. 

The lower Court’s findings on issues 
Nos. 19 and 21 were also challenged, it was 
argued that the lower Court was wrong in 
holding that the claims of maintenance 
holders have priority over those of the 
creditors. It was said that the only argu- 
ment advanced by the Court below in sup | 
port of ita finding is that the maintenance 
holders have been mentioned in the deed 
of trust before the creditors, but this, in 
our opinion, is not correct. The learned 
Judge of the Oourt below has given due 
weight to the contents of para. 15 of the 
deed of trust.in which it is clearly laid 
down that the trustees should, after 
deducting out of the rents and profits of 
the property the cost of management, 
Government revenue and other public 
charges and expenses of litigation, if any 
incurred, and defraying the expenses of 


.. repairs to- houses, Maintenance of roads ` 
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and making improverhents in respect of the 
properties, apply the balance to the pay- 
ment of the monthly allowances mentioned 
and that whatever might remain after pay- 
ing those allowances should be applied 
towards liquidation of the settlor’s debts. 
It is thus clear that the monthly allowances 
were intended to take precedence of the 
debts and the learned Judge was right in 
holding so. 

This -appeal, too, has no force and is 
dismissed with costs. 

Appeal No. 99 of 1936 has been brought 
by Babu Aditya Prasad, defendant No. 18, 
who represents his father Lala Achampat 
Lal, deceased. The debt due to Lala 
Achampat Lal was on three promissory 
notes, but we are concerned in this case 
with the claim on only one of the promis- 
sory notes (Ex. R-l) executed by Shaf- 
quzzaman on September 21, 1911, for 
Rs. 30,000, Achampat Lal on July 30, 1912, 
obtained a decree (R-4) on this promis- 
sory note for asum of Rs. 36,130-8-6 with 
future interest at 12 per cent. per annum, 
The amount of Achampat Lal's debt shown 
in Sch. © is Rs. 21,776. The learned 
Counsel for Babu Aditya Prasad relies on 
Ex. K-24, the list of debis filed by Shaf- 
quzzaman in the Insolvency Oourt, on 
Es, R 12, the list of debts prepared by the 
Insolvency Court, and on Ex. R13, a judg- 
ment of this Court dated December 22, 
1930, in which Achampat Lal's claim was 
allowed to the extent of Rs. £9,094-14 0. la 
view of what we have said above as 
regards the irustees’ duty under s. 11 of 
the Indian Trusts Act, we regret, we cannot 
allow to this appellant anything more than 
the sum specified in Sch. © of the trust 
deed. The remedy of the creditors who 
claim more than has been mentioned in 
Sch. O as due to them lies not under the 
trust deed but hy proceeding against the 
person of Shafiquzzaman or his property, 
if any, other than that comprised in the 
deed of trust. 

We, therefore, dismiss this appeal with 
costs. 

Appeal No. 131 of 1936 has been brought 
by Krishna Chandra, defendant No. 28. 
His claim is based on a promissory note 
executed by Shasquzzaman on October «l, 
1910, in favour of Bansidhar and Amarnath 
for Rs. 5,000 carrying interest at 24 per 
cent. per annum. The debt is mentioned 
at No. 9in Sch. ©, “Caangamal” being a 
mistake for Bausidhar. Bansidhar and 
Amarnath obtained a decree for over 
Ra. 7,000 with future interest at 12 per 
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cent. per annuni on July 8, 1912. Amar- 
neth sold his share of the decree to 
Girdhari La], defendant No. 27 and Bansi- 
dhar on his death was succeeded by his 
son, the present appellant. The Court below ` 
has held that out of the sum of Rs, 6,800 
shown as due to Bansidhar and Amarnath 
in Sch. O, defendants Nos. 27 and 28 are 
entitled to Rs. 3,400 each. The learned 
Counsel for defendant No. 28, however, 
relies on the decree obtained by Bansidhar 
and Amarnath for Rs. 7,000 with future 
interest and on the list of debts fled by 
Shafiquzzaman in the, Insolvency Court 
(Ex. R-24) in which Shafiquzzaman showed 
the amount of the debt due to Bansidhar 
and Amarnath as Rs. 9,400-10-7. In view, 
however, of what we have said above, we 
cannot hold that this list is binding on 
the trustees or that they are liable to pay 
anything mcre to the appellant than half of 
the debt shown in Sch. C as due to 
Bansidhar and Amarnath. : 

This appeal also fails and is dismissed 
with costs. < , 

Appeals Nos. 132 and 133 are connected. 
and may be disposed of together. Appeal 
No. 132 has been brought by Ram Chandra, 
son of Gopal Vas, original defendant Nor8, 
aud appeal No. 133 by Raj Narain, defén: 
dant No.7. Both these appellants claim 
under the same transaction, namely, a loan 
of Rs. 22,300 taken by Shafiquzzaman in 
1911 from” Bishambhar Nath and Gopal 
Das by means of four promissory notes 
carrying interest at 24 per cent. per annum, 
Each of the creditors had a Dalf-share in 
the debt, This debtis shown in Sch. O at 
No. 2 and the amount given is Rs. 12,000. 
Bishambhar Nath and Gopal Das filed a 
suit on the basis of the promissory notes 
in their favour and obtained a decree 
(Ex. G-3} for Rs. 23,512-12-6 with future* 
interest at 12 per cent. per. annum, on 
July 18, 1912. On August 6, 1922, Bisham- 
bhar Nath sold his share of the decretal 
debt to Shambhu Nath, father of Raj 
Narain-appellant in appeal No. 133. Both 
these appellants have received from the 
Receiver-in-insolvency amounts in excess 
of Rs. 12,000 mentioned in Sch. O and the 
lower Court has directed the trustees to 
take proceedings for recovery of the excess 
amount from them. The list of creditors 
(Ex, R-21 of suit No. 2) filed by Shaf- 
quzzaman in the Insolvency Court is relied 
upon in these appeals also. They also rely 
on a petition of compromise (Ex. H-8 of 
suit No. 2) fled on October 1, 1929, by the - 
trustees, Sharfuzzaman. and. some creditors 
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of Shafiquzzanian including Bishambhar 
Nath and Gopal Das by which provision 
was made for some payments being made 
to fhe creditors on certain conditions. It 
appears to us, however, that neither the 
list of creditors filed by Shafiquzzamar nor 
the petition of compromise filed in the 
Insolvency Court can override the duties 
of the trustees under the provisions of the 
Indian Trusts Act and for reasons already 
given, we sre unable to hold that the 
appellants in appeals Nos. 132 and 133 
are entitled to anything more than 
Rs. 12,000 shown in the Sch. O of the deed 
of trust. . 

Raj Narain also claims a debt which his 
father's transferor Bishambhar Nath claimed 
in addition to the debt referred to. As 
that debt was not mentioned in Sch. ©, 
Raj Narain cannot claim to recover it from 
the trustees, 

The learned Counsel for Ram Chandra 
and Raj Narain also argued that the 
trustees themselves hive paid some debts 
that were not mentioned in Sch. O and in 
support of this argument reliance was 
Placed on a letter (Ex. A-236 dated Febru- 
ary 17, 1912) sent by the trustees to the 
Agent, Bank of Upper India, Lucknow. 
It was said thatthe trustees by this letter 
acknowledged payments made by the Bank 
to Ram Kishore Bhargava, Khalil Ahmad 
and Salimullah, none of whom is mentioned 
in Sch.C. It is wrong to sayethat this 
letter shows any payment made by the 
trustees after the execution of the deed of 
trust by Shafiquzzaman. ‘The letter on the 
other hand shows that the crediters men- 
tioned in if had been paid by the Bank 
out of a loan of Rs. 200,000 taken by 
Sbhafiquzzaman on December 30, 1911. 
Moreover, even if it be supposed for a 
memeni that the trustees made any un- 
authorized payments, that cannot alter the 
directions given in the deed of trust and 
should not lead to a further breach of 
trust. 

On the question of interest, the learned 
Counsel for the appellants contends that 
by the debt due to the present appellants 
being entered in a schedule of the deed 
of trust, the debt has become a specialty 
debt and must, as such, be re paid with 
juterest. In support of this proposition, he 
relies on the case of Barwell v. Parker, 
(28 English Reports, 233) (11). With regard 
to this case Lewin on the Law of Trust 


(113 (1801) 28 E R 233, 
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says at p. 551 of his book (13th edition) : 

“Again it was said by Lord Hardwicke that if a 
man by deed in his life creates a trust for payment 
of his debts, annexes a schedule of some debts, and 
creates a trust term for the payment, as that‘isin the 
nature of a specialty, it will make these, though 
simple contract ‘debts, carry interest.’ But this 
dictum also is not in conformity with the law as 
now established and cannot be maintained,” 
and reference has been made to the case 
of Stone v. Van Heythysen, (1854) Kay 721; 
69 E. R., 307 (12). Some other English cases 
were also referred to by the learned 
Counsel but we do not think them very 
relevant to the question before us. 
Moreover, the Jaw in India as regards trusts 
is contained exhaustively in the Indian 
Trusts Act and we must abide by the 
provisions of that Act. 

The learned Counsel also relied on the 
explanation to s. 11 of the Trusts Act which 
runs. as. follows : 

“Unless a contrary intention be expressed, the 
purpose of a trust for the payment of debts shall 
be deemed to be (a) to pay only the debts of the 
author of the trust existing and recoverable at the 
date of the instrument of trust, or, when such in- 
strumentisa will, at the date of his death, and (b) 
in the case of debts not bearing interest, to make 
such payment without interest.” 

The explanation no doubt implies that 
interest can be paid on debts which bear 
interest but it cannot, in our opinion, be 
inferred from the language used that it is 
incumbent on the trustees in every case to 
pay interest on interest bearing debts. 
Moreover, the sentence “unless a contrary 
intention be expressed” is very important 
and shows that the provision contained in 
the explanation is subject to the terms of 
the deed of trust and we have already held 
that the deed of trust makes no provision 
for payment of any interest on the debts 
specified in it, so that the explanaticn to 
s. 11 wil] not, in any case, entitle the eredi- 
tors to claim interest in the present case. 
We therefore dismiss these appeals also 
with costs. 

The result is that we modify the decree 
of the lower Court in suit No. 2 of 1935 
to this extent as to include the appellant 
in appeal No. 66 among the creditors in 
respect of whom the Court below will pass 
a fina] decree showing the claims and 
liabilities of the various beneficiaries, All 
the appellants in this suit will bear their 
own costs and all except the appellant in - 
appeal No. 66 will pay those of the trustees, 
respondents Nos. 3 to 6. 


8. Decree modified. 
(12) (1854) Kay 721; 69 E R 307; 101 R R 840, 
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PATNA HIGH COURT A 
Appeal from apne ee Decree No. 779 of 
t 193 


i February 7, 1939 
ÅGARWALA, J. 
MIAN AHIR ANp GTHERS— APPELLANT 
versus 
PARAMHANS PATHAK— 
RESPONDENTS ME 
Bikar Tenancy Act (VIII of 1934), $. 49—Plainitff 
holder of occupancy holding consisting of agricultural 
and homestead land settling homestead plot with 
defendant—Defendant to supply milk, curd ete. at 
certain rate to plaintiff and to help himin cultiva- 
tion—Defendant held under-raiyat under plaintif 
—Notice of ejectment held must be served as required 


s. 49. 

Where the lands included in the holding of au 
agricultural raiyat consist partly of agricultural 
and partly of homestead lands and the homestead 
portion is let out for use as homestead, the person 
to whom it isso let is an under-raiyat within the 
meaning of the Bihar Tenancy Act, and accordingly 
such person is not liable to ejectment, unless a 
notice has been servedin accordance with the pro- 
visions of 8. 49, of the Act. [p. 172, col. 2.] 

The plaintif who was the holder of an occupancy 
holding consisting of agricultural land and some 
homestead land settled with the defendant one of 
the plots of homestead land on condition that he 
provided miik, curd and ghee to the plaintiff at 
certain prices on ceremonial occasions and assisted 
him in his cultivation The plaintiff served a notice 
on the defendant which was sufficient under 
Transfer of Property Act but which did not fulfil 
the requirements of 5.49, Bihar Tenancy Act. He 
brought a suit to eject the defendant and claimed 
a certain sum in respect of milk, curd and ghee 
which he alleged the defendant had not supplied 
in violation of the agreement, and nothing for non- 
renditiun of services. 

Held, that the defendant was under-raiyat 
under the plaintiff as agreement between the parties 
was oneto let the land in return for certain articles 
of produce, in other words, a produce tenancy and 
the plaintiff's suit to eject must fail for non-com- 
pliance with the provisions of 5.49 of the Tenancy 
Act. Babu Ram Raov. Mahendra Nath Samanta 
(1) and Rampado Sirkar v. Atore Dome (2), relied on. 
Anup Mahto v. Mita Dusadh (3) distinguished. [p. 
174, col. 1.) 

A. from a decision of the Additional 
Disirict Jvudge of Arrah, dated May 5, 
193/, reversing a decision of the Munsif, 


First Court, Buxar, dated February 26, 
1935. 

Mr. Turkeshwar Nath, for the Appel- 
lant. 


Mr. Barhamdeo Narain, for the Respon- 
dent. 

Judgment—This second appeal by 
the defendants arises out of a suit in 
ejectment. The plaintiff is the holder of 
an occupancy holding consisting of 17.94 
acres of agricultural land and some home- 
stead land. The suit was to eject the 
defendants appellant from two plots of 
aomestead land Nos. 50 and 5). With 
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regard to the letter. plot, it has been 
found as a fact by the Court below that 
the plaintiff was wrongfully evicted from 
this plot by the defendants in 1340° The 
decree in plaintiff's favour with regard 
to this plot, therefore, is not open to chal- 
lenge in second appeal. With regard to 
plot No. 50 the case of the plaintiff was that 
it was settled with the” deferdants on 
condition that they provided milk, curd 
and ghee to the plaintiff at certain prices 
on ceremonial occasions and assisted him 
in his cultivation. The question is whe- 
ther the defendants are under-razyats or 
not. If they are under-raiyats, the plain- 
tiffs claim to eject them from plot No. 50 
must fail by reason of the fact that the 
Plaintiff has not caused to be served on 
them in the manner required bys. 49 of 
the Tenancy Act. If, on the other hand, 
defendants are not under-raiyats, it is 
not disputed that the notice that was 
served on them by the plaintiff is sufficient 
to terminate the tenancy. 

The learned Advccate for the defandants- 
appellant relies on a decision of the 
Oxsleutta High Court in Babu Ram Roy 
v. Mahendra Nath Samanta (|), in which 
it was held that where ‘the lands included 
in the bolding of an agricultural raiyat 
consist partly of agricultural and partly 
of homestead lands and the homestead 
portion is let out for use as homestead, 
the person 40 whom it is so let is an under- 
raiyat witbin the meaning of the Tenancy 
Act, and accordingly that such person is 
not liable to ejectment, unless a notice 
has been served in accordance with the 
provisions of s. 49. Tke contention in 
that case, as in this, was that it was 
sufficient to serve a notice under the 
Transfer of Property Act. In the course of 
the judgment their Lordships said : 

“The Transfer of Property Act is not applicable 
to lands used for agricultural purposes, and in 
considering whether the one Act, or the other would 
apply, we have to look to the nature of the 
original tenancy, and nof the nature of the tenancy 
with reference to a particular piece of land within 
the landlord's holding.” 

That case was referred to in a later 
case in the same High Court, Rampado 
Sirkar v. Atore Dome (2), which first came 
before Newbould, J. and then before a 
Bench in Letters Patent Appeal which 
confirmed the decision of that learned 
Judge. There the holder of 10 kathas of 
land which was used for horticultural 
purposes sub-let a portion of it to the 


) 80 WN 454, 
(2) 400 LJ 307; 84 Ind. Cas..743; ATR 1925 Cal 
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-defendant.who occupied it as homestead. 
The plaintiff sued to eject the tenant 
-alleging that the tenancy had been ter- 
mitated by notice to quit under the 
Transfer of Property Act. The suit was 
dismissed on the ground that the Tenancy 
Act, and not the Transfer of Property 
Act, applied. If the course of the judg- 
ment of the learned Judges who heard the 
appeal it was said: 

“The position consequently is that when the 
sub-tenancy in favour of the defendant was created, 
although the grant included only the homestead 
portion of the land comprised in the tenancy, still 
the tenancy taken a$ a whole included agricultural 
and horticultural lands. These facts make applic- 
able the principle enunciated in Babu Ram Roy v. 
Mahendra Nath Samanta (1). That principle is that, 
in the absence of a loval custom or usage, the 
-homestead portion] of an agricultural holding is 
-governed by the provisions of the Bengal Tenancy 
Act, precisely in the same manner as the portion 
under actual cultivation, From this it follows that 
the answer to the question, whether a case of this 
description is governed by the Bengal Tenancy 
Act or by the Transfer of Property Act, depends 
upon the nature of the original tenancy and not 
on the character of the parcels included in the sub- 
tenancy.” 

On behalf of the respondents it is 
contended that these decisions have no 
application to the facts of the present case, 
and the learned Advocate relied upon s. 181 
of the Tenancy Act which provides aa 
follows :— 

“Nothing in this Act shall affect any incident of 
Ja gutwali or ether service-tenure, org in particular, 
aball confer a right to transfer or bequeath a 
‘service-tenure which, before the passing of this 
Act, was not capable of being transferred or be- 
queathed”, 

Tne learned Advocate contends that the 
term "service tenure" in this section in- 
: cludes a tenancy such as we have in the, 

present case and that the meaning of the 

section is “that the incident of resum- 
. ability which attaches to a service-tenure 
-is not affected by anything in the Act. 
-The learned Advocate referred to a num- 
ber of decisions which support his pro- 
position, but they are all cases in which 
-the proprietor of the land had made a 
-grant for service purposes, and not cases 
-in which the raiyat of an agricultural 
holding had parted with a part of his 
. holding in return for services or rent in 
_kind. in particular, the learned Advocate 
referred to a passage in the judgment of 
their Lordships of the Privy Oouncil in 

Anup Mahto v. Mita Dusadh (3). In that 

case the High Court had held that the 


(3) 13 Pat. 254 at p. 267; 147 Ind. Cas. 977; AIR 
-1934 PO5;6 RPO104,15 PL T 115; 66 ML J 298; 
38 O W N'375; 590 LJ 147; (1984). M WN 363; 39 
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term “service-tenure” in & 181 of the 
Tenancy Act was not confined to tenures 
properly so-called and that a right’ of 
occupancy could not be acquired in a 
service grant of a police character, espe- 
cially when they are in the nature of 
raiyati holdings. The passage in the 
judgment of the Privy Council which was 
relied upon was : 

“In their Lordships’ opinion there is 8 great 
distinction between the grant of lands on service- 
tenure, revenue or rent-free to a raiyat to cultivate 
himself in lieu of wages and a grant to a tenure- 
holder of rents from tenants holding under him 
as ratyats. In the former case the raiyat's grant 
may well be said to be inconsistent with the 
acquisition of full occupancy rights because the 
lands are only granted to him go long as he holds 
the office”, 

This is said to be an authority for the 
proposition that a person to whom a por- 
tion of an agricultural holding has been 
let by the raiyat in return for a promise 
of service is exempted from the provi- 
sions of the Tenancy Act. That was not 
the question which was considered either 
in the High Court -or in the Privy Coun- 
cil. There was no question there of the 
tenant being an under raiyat although 
it appears that an attempt had been made 
by the plaintiff to establish that fact. 
The precise conditions on which plot 
No. 50 was let to the defendants appellant 
in the present case are not very Clear on 
the finding of the Appellate Uourt. The 
learned Additional District Judge who 
heard the appeal below observed : 

“I would accordingly believe the evidence ad- 
duced by him (that is, the plaintiff) and hold that 
defendant No. 1 and Jhojhari were inducted into 
plaintiff's house on plot No. 50 as tenants-at-will 
or licensees on condition of rendering some sort 
of service”. i à A 

Now in view of the pleadings of the 
parties, it is not at all clear what the 


- learned Additional District Judge meant 


“by “service” in this connection. It is 
true thé plaintiff had alleged that the 
defendants had undertaken to assist him 
in. cultivation, but the principal obliga- 
tion which the defendants undertook 
‘would appear to have been the supply of 
milk, curd and ghee on ceremonial occa- 
sions, and that this is the proper view 
to take of the agreement between the 
parties is evidenced by the claim in the 
plaintiff's plaint. There he claims a 
certain sum in respect of milk, curd and 
ghee which he allages the defendants had 
not supplied in , violation of the agreement, 
and. nothing for non-rendition of services. 
. It, therefore, appears to me that plot 
» No. 50 was let to.the defendants on cone 


it 
dition of their supplying milk, curd and 
ghee on stated occasions, thatis to say, 
it wasan agreement to let the land in 
returo for certain articles of prodnee, in 
other words, a produce tenancy. In any 
‘view of the matter, I can find no distinc- 
‘tion between this case and the two Calcutta 
‘eases which have already been referred 
to, and applying those decisions to the 
‘facts of this case, I must hold that the 
«defendants were under-raiyats under the 
plaintiff with respect to plot No. 50 and 
that the plaintiff's suit to eject them from 
this plot must fail for non compliance 
with the provisions of s. 49 of the Tenancy 
Act. 

The defendants’ appeal succeeds, there- 
fore, with regard to plot No. 50 and it 
fails with regard to plot No. 5l. In 
these circumstances the parlies will bear 
their own cosis thoughout. 

Leave to appeal is refused. : 
-8 Appeal allowed. 
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ALLAHABAD HIGH COURT 
Second Appeal No. 937 of 1935 
November 28, 1938 
BENNET AND VERMA, JJ. 

RAHIM BAKSH -PLAINTIFF—APPELLANT 
WETSUS 
MUNICIPAL BOARD or BULANDSHAHR 
—DERENDANT—RESPONDENT 

U. P. Municipalities Act (II of 1916), s W—Suit 
by plaintiff against Municipality for damages for 
eceiving injuries as. result of, fallin drain due to 
bad upkeep and bad lighting of road- Court finding 
that plaintiff fell from culvert constructed by owner 
of ‘house. occupied by plaintiff connecting house with 


— Plaintiff held had no cause of action. against; . . t r Á 
road— Plaintiff vate anaes ‘medical treatmext’ and -cessation -of his 


nictpality =~ : 
othe plaintit who had brought a suit for damages 
against the Municipality was a tenant of a house 
within the Municipal limits of the town. Imme- 
diately tothe south of that house there was a drain 
belonging to the Municipal Board, and to the south 
of that drain there was a road, also belonging to 
‘the Municipal Board. The plaintiff alleged that 
the Municipal Board did not keep the road in pro- 
per condition, nor had made proper arrangements 
' for lighting it, and that on a certain night the 
plaintiff fell into the drain. because the Municipal 
Board had not errected anything in the nature -of 
a boundary wall or munder between the drain and 
the road and sustained injuries which necessitated 


medical treatment and cessation of .hia business. ` 


The trial Court found that the plaintiff's state- 
ment that he had fallen into the drain from the road 
‘wae untrue, and that the fact was that he had 
slipped while he was still on the culvert construct- 
ed by the owner of the plaintiff's house, over the 


drain which connected the house with the road to > 


the south of the drain, and had fallen into the 
drain. The plaintiff had made no mention of the 
culvert either in his plaint orin his statement in 
phe witness-box ; 
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Held, that the plaintiff had no ‘cause of action 
against the Municipality. The question as to whe- 
ther the road was properly lighted or not as fr- 
relevant in view of the finding that the plaintiff 
fell down before he ever reached the road.® The 
culvert in question could not be regarded as a “ pub- 
lic street,” or even as a" street,” as defined in the 

ic P. Municipalities Act. i 

_S. A. from the decision of the Addi- 
tional Sub-Judge, Bulandshahr, dated 
March 13, 1935. 


Mr. G. S. Pathak, for the Appellant. 
Mr. Shiva Prasad Sinha, for the Respon- 


dent. 


_Verma, J.—The suit which has given 
rise to this appeal was filed by the appel- 
lant for the recovery of a certain sum of 
money as damages on account of injuries 
sustained on acccunt of an accident with 
which the plaintiff met. Both the Courts ` 
below have dismissed the suit. The case 
of the plaintiff was that he was a tenant of 


.@ house belenging to Shrimati Ram Devi 


in a certain mohalla within the Municipal 
limits ‘of the town of Bulandshar, tbat . 
immediately to the south of that house 


“there was a drain belonging to the Munici- 
- pal Board, that to the south of that drain 


there was a road; also. belonging to tke 


_ Municipal Board, that the Municipal Board 


did not keep the road in proper condition, 
nor had made proper arrangements - for 
lighting it, that on the nightof June 3, 1932, 
the plainti€® fel] into the drain because the 


Municipal Board had not erected anything 


in the nature of a boundary wallor 
munder between the drain and thervad 
and becanse there was insufficient ligut and 
also because tLe plaintiff's eyesight is weak, 
and’ sustained injuries which: necessitated 


business When the ‘plaintiff entered the 


“Witness box he elaborated his allegations, 


in the plaint by explaining that on, the 
night in question he felt thirsty. about 
la.m,. that he was-always in the habit of 
drinking water. freshly--drawn’from the 
well, that therefore he‘started.to go toa 
well which is situated to the south of the 
road in question, and that on his way to the 
well he fell in to the drain. The Municipal 
Bvard bad: contested the suit on various 
grounds, The trial Ocurt, while holding 
that the plaintiff's story as to his fall into 
the drain and the consequent injuries was 
true, held further that the plaintiff's state- 
ment that he had fallen into the drain from 
the road was untrue,.and thatthe fact was 
that he had slipped while he was still on the 
culvert over the drain which connects the 
house occupied by the plaintiff with the 


1989 : 


road to the south of the drain, and had fallen 
into the drain. The plaintiff had made no 
mention of the culvert either in his plaint 
or inthis statement in the witness- box. 


e 

The trial Court proceeded to consider the 
question as to whether the culvert or bridge 
-belonged to the Municipal Board or to 
someone else and” came to the conclusion 
that it had been built by the Municipal 
Board. It aleo held that there was no parapet 
or munder between the road and the 
drain and that the light in the vicinity 
was insufficient. It however dismissed the 
‘suit on the ground that the plaintiff had 
“ been guilty of contributory negligence. 
The plaintiff appealed to the lower 
Appellate Court. That Gourt was of 
opinion that the plaintiff having 
never mentioned the culvert in the 
plaint or in his statementin the witness- 
box and the issue as to its ownership 
having never been raised, it was not right 
for the trial Court to decide that point 
without giving an opportunity to the 
Municipal Board to lead evidence on the 
point. It accordingly framed an issne and 
remitted it to the trial Court under O. XLI, 
r. 25, Oivil Procedure Code, for a finding 
and directed that the parties should be 
allowed to adduce fresh evidence. The 
finding submitted by the trial Court on this 
issue was that the culvert or bridge in 
question had not been built bye and did 
not helong to the Municipal Board but that 
ithad been constructed by one Birkat Ali, 
who was the predecessor in-title of Shrimati 
Ram Devi, the owner.of the house in which 
the plaintiff is living as a tenant. It was 
also found that there was no evidence on 


the record toshow that the culvert in quesi’ 


tion was ever maintained by the Municipal 
Board in any manner. The lower Appel- 
late Oourt then heard the appeal again 
and agreed with these findings of the Court 
of first instance. It also agreed with the 
trial Court in holding that the plaintiff's 


story that he had fallen into the drain while - 


he was walking along the road was untrue 
and that the fact was that his foot had 
Slipped and he had fallen into the drain 
while he was still on the culvert. On these 
findings the lower Appellate Court held 
that as the culvert was the private property 
of the owners of the house in which the 
plaintiff was living ‘as a tenant and that 


the plaintiff had not met with any accident: 


on the road, the plaintiff was not entitled 
to any decree against the Municipal Board. 


In this view of the matter the Court did 
e. & 
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not think it necessary to decide the questioii 
of contributory negligence. 

It seems tous that on the findings of fact 
recorded by the Court below the plaintiff's 
suit has been righty dismissed It has 
been suggested by the learned Counsel 
for the plaintiff-appellant that it was the 
duty of Municipal Board to muke sufficient 
provision for lighting the culvert in ques- 
tion, and reference has been madetos. 7, 
U. P. Municipalities Act (II cf 1916). That 
section lays down, among other things, 
that it shall be the duty of every Board to 
make reasonable provision within the 
Municipality for lighting public streets. 
The learned Counsel has entirely failed to 
show that the culvert in question can, in 
any sense of the term, be regarded as a 
“public street,” or even as a “street,” as 
defined in the U, P. Municipalities Act, 

It has been urged that if the Municipal 
Board had made adequate provision for 
lighting the road to the south of the drain, 
the culvert in question would have been 
indirectly benefited and that the plaintiff 
might not have missed his footing and 
fallen into the drain. We are unable to 
accept this contention. As we have observ- 
ed above, itis impcssible to hold that it was 
the duty of the Municipal Board to make 
any provision for the lighting of the culvert 
in question. If the Municipal Board had 
made any provision for the lighting of the 
road thatruns parallel to and to the south 
of the drain, it does not necessarily follow 
that. the culvert would have been lighted 
by the lamps provided by the Municipal 
Board for the lighting of the road. It may 
also be pointed out that allthat the statute 
requires is that -a Municipal Bond ought ta 


“make “reasonable provision” for the lighting 


of public streets. Nothing has been-said 
to show what provision it was neGéssary 
for this Municipal Board to make for the 
lighting of this road in question in order to’ 
satisfy this requirement of the statute. 
It has been urged that the Municipal Board 
had provided no lights at all on this road. 
In the- first place, the. question as to whe- 
ther the road is properly lighted or not is 
really irrelevant in view of the finding that 
the plaintiff fell down before he ever 


teached the road. In the second place, it 


is well settled that a highway authority is 
not liable for damages resulting from mere 
non-feasance: vide Underhill’s Law of Torts, 
Edn. 3, Art. 15, p.45, where the authorities 
are quoted. Reference may als> be made 
to Halsbury’s Laws of England, Hailsham 
Edition, Vol. 16, p. 332, art. 455. In our 
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judgment, on the ffndings of fact recorded 
by the lower Appellate Court, the plaintiff 


never had any cause of action against the: 


“Municipal Board. For the reasons given 
above, we dismiss this appeal with costs. 


8, Appeal dismissed. 


PATNA HIGH COURT 
Criminal Revisions Ncs. 525 and 460 
of 1938 
November 11, 1938 
Dnav_e, J. 
KUNJO MANDAL AND ANOTHER— 
PRTITIONER 
VveTSUs 
SARJU RAM MARWARI AND aNoTHer— 
Oppcsits Party 

Criminal Procedure Code (Act V of 1898), as. 145, 

147, 435—Fees khutagaraiarhat and keali, whether 
come within expression “land and water” ins. 145 (1) 
—S. 147 applicability—Fact that witnesses are exa- 
mined locally, whether disentitles party, to costs pro- 
perly incurred—Revisional power of High Court over 
proceedings under s8. 145, 147. 
- Certain fees called khutegarai, arhat and keali, 
levied in respect of boats moored in a shallow channel 
and dissociated from the ownership of the eite are not 
included within the expression “land or water" as 
used in sub-s, (1) of s. 145, Oriminal Procedure Code, 
and as explained in sub-s, (2) of that section. 
Ram Saranv. Raghu Nandan(1), Ramroop Mahton v. 
Mono Mian(2)and Narayan Misser y. -Bhugwan 
Misser (3), referred to. 

Where s. 145, Criminal Procedure Code does not 
apply, 8. 147 may, and proceedings under the latter 
section are carried on in the same manner as prò- 
ceedings under the former. In re Amarsang Shivsangji 
(4), relied on. 

‘Witnesses may be examined locally to avoid ex- 
pense ; but that does not mean that no expense is 
properly incurred at all so as not to award costs to 


any party. 

With the deletion in 1923 of sub-s. (3) of s. 435, 
Criminal Procedure Code, the High Oouyt’has full 
revisional power over proceedings under ss. 145 and 
147 and though even now the High Oourt will be 
slow to interfere with a real exercise of discretion by 
the lower Courts, there can be no hesitation in inter- 
fering in revision when no discretion has been exer- 
Gised at all, or when, what discretion has been exer- 
cised, has been exercised on wrong principles’ al- 
together. ; 

‘Or. R. against an order of the Sub- 
Divisional Officer, Madhipura at Supaul, 
dated May 31, 1938, : 
` Messrs. L. K. Jha, Satish Chandra Misra 
and Kapildeo Narain Lall in No. 525) and 
Messrs. G. N. Mukherji, Benoy Bhusan Roy 
and Assistant Government Advocate (in 
No. 460), for the Petitioners. 

Messrs. G. N. Mukherji, Benoy Bhusan 
Ray and Assistant Government Advocate (in 
No. 525) and Messrs: L. K. Jha, Satish 
Chandra Misra and Kapildeo Narain 
Lall (is No, 460), for the Opposite Party. 
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Order.—Criminal Revision No. 525 of 
1938 relates to an application by. the first 
party in a proceeding had in the Court of 
the Sub-Divisional Officer of Madhipura at 
Supaul under s. 145, Oriminal Proaedure 
Code. The dispute which led to the pro- 
ceeding arose out of the collection of certain 
fees called khutagarai, arhat and keali, 
levied in respect of beta bringing grain 
and moored in a shallow channelin a 
locality known as Jagir Lowa Lagam-Amanat 
Sircar, Tauzi Nos. 423, 5050 and 6935. 
These tauzis belong to the proprietor‘who 
is included in the first party along with 
his lessee. I understand that Jagir Lowa 
Lagam Amanat Sircar lies within the 
ambit of Mauza Ghosai, Tauzi No. 3306, 
and the lessee from the proprietor of this 
tauzi isthe leading member of the second 
party. ‘the Sub-Divisional Officer consider-’ 
ed the evidence before him and came to - 
the conclusion that arhat, keali and khuta- 
garai are realized from the entire village 
Ghossi including the three tauzis of the- 
first party by the lessees of the second 
party and are not collected by the lessees of 
the first party. An‘applivation against his 
order was made to tie Sessions Judge in 
revision by the first party but the learned 
Additional Sessions Judge dismissed it. “Mr. 
Jha, who appears here for the petitioner 
first party, has raised two points. The first 
is that the Sessions Judge has not discussed 
the evidemce of the second party. The con- 
tention overlooks the fact that the firét 
party were not entitled to anything of the 
kind at the hands of the Sessions Judge’ 
at all. It was nota case which was open 


“to appeal, and the learned Judge only dealt 


with the points that were pressed before 
him. The trial Court dealt with the’ evi- 
dence of both parties in detail and arrived 
at its own finding, and the Petitioners , 
before me failed to displace that finding, as, 
we see from the judgment of the Sessions, 
Judge. : 
The second point raised by Mr. Jha 
before me is that the feesin dispute do. 
not come within the definition of “land or 
water" in sub-s, (2) of s. 145, Criminal. 
Procedure Code. In support of this conten-' 
tion he cited such rulings as Ram Saran 
v. Raghu Nandan (1), Ramreop Mahton v. 
Mano Mian (2) and Narayan Misser v. 
Bhugwan Misser (3), The channel where the. 
= O 387; 9 Ind. Cas. 6; 13 OL J 445; 16 OW" 


(2) 13 Pat. 153; 147 Ind. Oas. 774; A I R 1934 Pat 
86; 35 Cr. L J 481; (1934) Or. Oas. 113; 15 PLT 1475. 


6 RP 378. 
(8) 8.0 L J 187; 3 Or. L J 244. 
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boats are moored, and nfooring and other 
fees levied, lies, I understand, within the 
taazis of the frst party. which tauzis them- 
selves lie within the ambit of the Mauza 
Ghofai, forming Tauzi No. 3305, oa the 
Strength of the title to which the second 
party have been collecting the fees. The 
fees are thus disapciated from the owner- 
ship of the site, and it may well be that 
Mr. Jha is right in saying that they are 
not included within the expression “land 
. or water” as used in sub-s. (1) of 8. 145 
‘and explained in sub-s. (2) of that section. 
But it is obvious that this by itself would 
be no reason for interfering with the order 
passed by the Sub-Divisional Magisrate in 
favour of the second party. Wheres. 145 
does not apply, s. 147 may, and proceed- 
ings under the latter section are carried on 
in the same manner as proceedings under 
the former. This is clear from the terms 
of s. 147 itaslf and is also supported by 
authorities In In re Amarsang Shivangji (4); 
for instance, which has been cited by 
the learned Assistant Government Advocate 
appearing on behalf of the opposite 
party, an crder passed under s. 145 was 
upheld by the High Court under s. 147. 
‘The two points raisad by Mr. Jha there- 
fore fail, and the application in revision 
must be dismissed. 

Criminal Revision No. 460 of 1938 is an 
application by the second party in the same 
case and relates to the order of the Sub- 
Divisional Magistrate, that the parties do 
Bear their own costs.” The second party 
séems to have succeeded béfore the Magis- 
trate on practically every point that was 
in dispute, and it is difficult to see why, 
in these circumstances, the Magistrate did 
not award costs a$ against the first party. 
In the explanation submitted by him the 
learned Magistrate says that witnesses were 
examined locally at the request of the 
partias in order to avoid expenses, but 
that both sides engaged lawyers suited to 
their purses, and tnerefore it was not con- 
sidered necessary to give costs to either of 

“the parties. Tunis shows a clear misappre- 
hension on the part of the learned Magis- 
trate. Witnesses may be examined locally 
to avoid expense; but that does not mean 
that no expense is proparly incurred as all. 

Mr. Jha has contended tnat the Magistrate 
having exercised his discretion, this Court 
ought not to interfere with the order dis- 
allowing costs: but with the deletion in 
1923 of sub-s. (3) of s. 435, Oriminal 

(4) 48 B 512; 86 Ind, Oas. 404; A I R 1924 Bom. 452; 
26 Or, Lg 772; 26 Bom. L R 436, i 
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Procedure Code, the High Court has full 
revisional power over these proceedings, 
and though even now the High Ooprt will 
be slow to interfere witha real exercise 
of discretion by the lower Courts, there can 
be no hesitation in interfering in revision 
when no discretion has been exercised at 
all, or when, what discretion has been exer- 
cised, has been exercised on wrong prin- 
‘ciples altogether. The order disallowing 
costs to the second party must, therefore, 
be set aside and the Magistrate directed 
to assess the costs of the second party in 
accordance with the law and award them 
to this party. 

8. Order accordingly, 


NAGPUR HIGH COURT 
Second Appeal No. 169 of 1936 
July 23, 1938 
Bosg, J. 

ú A MSHED— APPELLANT 
veTSUs 


KUNJILAL AND ctages —RESPONDENT3 

Contract~Breach of —Damages, suit Jor—Plaintiff 
must furnish necessary particulars ~C. P. Land 
Revenue Act II of 1917), ss. 220 (q), 202—Suie for 
damages for breach of conditions in contract— 
Jurisdiction of Civil Court—Civil Procedure Code 
(Act V of 1908) ,O. XXVI, r. 18, s. 99—Isaue of 
commisston behind back of defendant—No prejudice— 
Decree, if can be reversed —Costs—Practice—Whole 
claim not decreed—Costs should be proportionate, 

In a suit for damages for a breach of contract the 
defendant is entitled to know exactly what case he 
has'to meet and he must be afforded an opportu- 
nity toinvestigate the details of the claim so that he 
can call evidence ‘about it if he can, and so he can 
attack the plaintiff's estimate of damages as well as 
tha basis on which it is grounded. The plaintiff 
must consequently furnish the necessary particulars, 
Lp. 178, col. 2.) s 

‘The Ohief Commissioner or any Revenue Officer 
is not empowered to“ determine, decide or dispose 
of” under s. 202 (1), O, P. Land Revenue ‘Act, the 
matter relating to a breach of contract and ass2sa 
damages in respect thereof. Section 202 (1) empowers 
the Uhief Uommissioner to make rules regulating 
the contract and management of the forest growth 
on the lands of any estate or mahal, and the right 
of user over such forest growth and also entitles him 
to ‘attach to the breach of such rules certain pecu- 
niary penalties. The mere fact that the same set of 
facts give rize to a civil action for damages a 
well as to revenue proceedings under s.2U2 does 
not confer jurisdiction upon him to usurp the 
funcions of the Uivil Courts, any more thaa asimi- 
lar set of conditions entitles the Vivil and Uriminal 
Uourts to trespass upon the province of each other 
in cases of. defamation, Oonsequently the Oivil 
Court's jurisdiction is not barred in suit for 
damages for bréach of certain condition’ in an 
agreement, [p. 179, cols. i & 2] : 

it is true O. XXVI, r. 9, Civil Procedure Code, 
leaves the matter to the discretion ofthe Court and 
doss not provide for the presence of: the parties 
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when a commission is issued, but natural justice 
requires that such acts should not be done behind 
the: back of one of the parties; s. 99 of the Code 
of Oivil® Procedure also directs that no decree is to 
be reversed or substantially varied on appeal because 
of any irregularity inthe proceedings which does 
not affect the merits of the case or the jurisdiction 
ofthe Court. So evenif the commission is issued 
behind the back of the defendant, the decree cannot 
be reversed in second appeal if the defendant ie 
in no way prejudiced by this irregularity. ip. 179, 
col. 2. 

Where the Court did not decree the whole claim, 
the usual rule isthat only proportionate costs should 
be allowed, i. ¢., it should be proportionate to success 
and failure. | 

8. A. from the appellate decree of the 
Court of the Additional District Judge, Betul, 
dated February 20, 1936, in Civil Appeal 
No. 9-B of 1935 reversing the decree of the 
Court of the Additional Subordinate Judge, 
First Class, Betul, dated April 26, 1935, in 
Civil Suit No. 33 of 1933. 

‘Messrs. K, B. Tare, K. M. Dharmadhi- 
kari and Abdul Razak, for the Appellant. 

Messrs. M. R. Bobde, R. P. Awasthi and 
B. T. Ambkar, for Respondent No. 1. 

Judgment.—This is a suit for damages 
arising out of a breach of certain conditions 
embodied in a contract Ex. P-1 which was 
executed on September 26,1929, The docu- 
ment lets out the plaintiff's jungle to the 
defendant for a period terminating on 
March 26,1931. In that interval the de- 
fendant was at liberty to cut and remove 
the standing timber. subject to the condi- 

- tions mentioned in the deed. 

The relevant conditions are as follows: 

“(1) The jungle shall be cut in accordance with the 
Government (Worest) rules and also in accordance 
with the under-mentioned terms: 

(2) The stumps shall be made in accordance with 
the Government rules, that is, flush with the ground. 
We will not cause any sort of damage, and if we do 
go, we will be liable to pay the expenses. 

13) Should we cut the jungle in contravention of 
the Government rules............ we, the thekedars, will 
be liable and responsible therefor and will not be 
entitled to even a pieout of the lease money that we 
have already paid. 

(4) Should we cut any kind of wood in contraven- 
tion of the terms, that is, should we cut any wood (of 
the girth) of 14 feet or less then 14 feet, we will be 
liable to pay atthe rate vf Rs. 10 per tree to the 
malguzar. Wewill not cut trees within 20 yards 
on either side of the nala (stream) that retains water 
upto the month of January. P 

+ 
(8) Asregards particular kind of wood, e, g. sagon 
(teak), sal and timber, 30 trees per acre sh#ll be 
left standing, while the number oftrees of all kinds 
left standing shall be 90 per arce, 
a * 
(10) We will not cut any trees within 20 yards 
from the boundary line of the Government forest. 
(11) If there be any irregularity of any kind in 
making stumps, we, the thekeaars, will be liable to 
pay the expenses,” 


The plaintiff complained that there ` had 
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been a breach of the above conditions but 
said that he was not able to estimate the 
damage properly and that it would be rfe- 
cessary to appoint a Government Forest 
Officer to do that. Tentatively, however, 
he placed the figure at Rs. 2,000. He fur- 
nished no particulars. : 

The defendant denied ¢hat he had violat- 
ed the terms of the agreement in any way 
and called upon the plaintiff to furnish 
particulars of the breach of which he com- 
plained. The plaintiff again stated that he 
was unable to specify the exact damage 
done and asked the Court to issue a Oom- 
mission, but eventually on February 
15, 1932, he fled alist containing the ne- 
cessary particulars. It shows breach of cls. 4, 
8 and 10 above, 

It was argued that the plaintiff was not 
bound to furnish particulars and that ‘a 
round and general figure was all that was 
required. J am unable to agree. A defen- 
dant is entitled to know exactly what case 
he has to meet and he must be afforded an 
opportunity to investigate the details of 
the claim so that he can call evidence 
about it if he can, and so he can attack the 
plaintifi's estimate of damages as well -as 
the basis on which it is grounded. Heke a 
breach of certain conditions of an agree- 
ment form the subject-matter of the 
plaintiff's complaint. The defendant is en- 
titled to eknow which conditions and the 
exact manner in which they have been 
violated. The plaintiff claims that the breach 
consists in the cutting of unauthorised 
trees. Itis obviously impossible to assess 
damages in such a case until the Court» 
knows whether any trees have been 
cut, and if so, how many. The plaintiff is 
therefore bound to furnish the necessary 
particulars. The forest is his and he is in 
a position to know exactly what trees have 
been wrongfully cut. | 

It was argued that the forest was in the 
possession and control of the defendant 
and so the plaintiff could not furnish the 
necessary particulars. ` That, however, is 
incorrect. On the date of the suit the forest 
was in the plaintiff's possession and all 
that he had to do was togo and ccunt a 
certain number of stumps within a specified 
area and assess the value of the damage. If 
be had not the necessary qualifications and 
experience tc do that himself, it was his duty 
to engage those who had and to come to 
Court with a clear cut case. [ see no reas:a 
therefore for allowing a departure from 
the normal rule that a plaintiff must be 
tied down tolis claim and to the *particue 
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lars which he is bound to furnish in sup- 
pert of it. Thisig particularly so as the 
dénger of subsequent fellings has clearly to 
be guarded against. 

The first Court dismissed the plaintiff's 
claim but the lower Appellate Court allow- 
ed a portion of it, that is tosay,it decreed 
Ra. 1,364-5-0 ofthe Rs. 2,000 claimed, so 
the defendant appeals. His first ground of 
attack is that the suit is not maintainable 
at all; that s. 220 (q) bars it. The founda- 
tion of this argument is thatthe breaches 
complained of also constitute breaches of 
the Government Forest Rules framed under 
8. 202 of the Land Revenue Act; in fact, the 
first clause of the agreement makes these 
rules applicable, and according to the 
learned Counsel for the defendant, the 
latter partof cl. 4 is nothing but a repro- 
duction of r. 5 (e) which is to be found at 
page 704 of Kathaley’s useful commentary 
on the Land Revenue Act. Therefore ac- 
cording to the contention under considera- 
tion this is oneofthe questions which is 
connected with and which arises out of the 
exercise of power under s. 202. and zonse- 
quently the jurisdiction of the Civil Courts 
is barred. 

Ido not agree. Section 220 debars a 
Oivil Court from entertaining any suit cr 
application which is instituted or made 

“to obtain a decision or order on any matter which 
the Chief Commissioner or any Revenug Officer is 
empowered to determine, decide or dispose of ‘and 


in particular’ any question connected with or 
arising out of the powers under s, 202.” 


` Now what decision is the plaintiff en- 
deavouring to obtain from the Civil Court in 
this suit? Itis clearly damages for the 
breach of certain conditions in ,an. agree- 
ment. Isthe Chief Commissioner or any 
Revenue Officer empowered to “determine, 
decide or dispose of” that matter either 
finder s. 202 or by any other section of the 
Act?" Olearly not. 
Section 202 (1) empowers the Chief Com- 
missioner to make rules regulating thé con- 
tract and management of the forest growth 
on the lands of any estate or mahal, and 
the right of user cversuch forest growth 
and is also entitled to attach to the breach 
of such rules certain pecuniary penalties. 
But this does not entitle him to enquire into 
a breach of contract and assess and award 
damages in respect of it. The mere fact 
that the same set of facts give rise to a 
civil action for damages as well as to re- 
Venue proceedings under s, 202, does not 
confer jurisdiction upon him tc usurp the 
functions of the Civil Courts, any more,than 
A similar set of conditions entitles the Civil 
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and Oriminal Courts to trespass upon the 
province of each other in cases of defama- 
tion. All that the defendant can claim, as 
he can in an action for defamation, is 
that any compensation he may have been 
ordered to pay to the plaintiff should be 
taken into consideration in assessing the 
damages here, and also the fact that he has 
been exposed by reasons of the plaintiff's 
action (if indeed that be the case) to the 
trouble and expense of double set of pro- 
ceedings. It isimmaterial on the view, 80 
far as the want of jurisdiction is concarned, 
whether the Revenue Oourts had actually 
proceeded against the defeadant or not. I 
understand they had done so and had 
decided in his favour, but, that, as I have 
said, makes no difference to the question of 


jurisdiction. 
The next point is this. The Court order- 


‘ed a commission to issue to one Qaru Dayal 


on September 12, 1932, for ascertaining 
the number of trees cut by the defendant 
in contravention of the agreement, ete. He 
replied that he was unable to accept and 
so on December 10, 1932, a date on which 
the defendant was not present and when 
no date had been fixed for hearing, the 
plaintiff filed an application asking for the 
appointment of Mr. Pitaley,a Forest Ranger. 
This was granted the same day, behind the 
back of the defendant and the commission 
was issued accordingly. Mr. Pitaley was told 
to submit his report by January 10, 1933, 
which was the next date of hearing. It is 
contended by the learned Counsel for the 
defendant appellant that the learned trial 
Judge ignored the mandatory provision of 
O. XXVI, r. 18, underawhich he was entitled 
to notice and that therefore the report can- 
not form part of the record of this case 
as it would otherwise be under O. XXVI, 
r. 10. : 
There can be no doubt that the procedure 
adopted was irregular. It is true O. XXVI, 
r. 3, leaves the matter to the discretion of 
the Court and does not provide for the pre- 
sence of the parties when a commission is 
issued, but natural justice requires that 
such acts should not be done behind the 
back of one of the parties. Section 99 of the 
Code of Civil Procedure also directs that no 
decree isto be reversed or substantially 
varied on appeal because of any irregula- 
rity in the proceedings which does not affect 
the merits of the case or the jurisdiction 
of the Court. Therefore, what has to be 
seen is whether this fact has occasioned 
any prejudice to the defendant. I am clear 
it has not. 
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The lst defendant (we are not concerned 
with the 2nd here) appeared on the next 


day, viz, January 10, 1933, both personally | 


as well as by Counsel. The commission 
was not returned as it should have been 
and the question of his remuneration was 
discussed in the presence of the parties 
and the Commissioner was told to submit 
his report on or before the next hearing 
which was fixed for February 6, 1933. The 
defendant raised no objection and had 
ample opportunity to find out a)l he want- 
ed about the matter then. Indeed this ob- 
jection was not taken in either of the Courts 
below and we hear of it for the first time 
in second appeal; not only .that but the 
defendant far from objecting actually 
joined the plaintiff on November 24, 1933, 
in asking that the Commissioner be exa- 
mined as a witness. 

As a matter of fact a summons had 
already been sent to the 1st defendant by the 
Commissioner by registered letter and was 
received by the lst defendant on January 
9, 1933, the day before the hearing of the 
10th. Iam satisfied, therefore, that no pre- 
judice has been caused, quite spart from 
the letter dated April 1, 1933, from the 
Commissioner to the Oourt. This letter 
appears to have accompanied the report 
and other prcceedings. In it the Commis- 
sioner states that he had summoned the 
defendant through the Court but that he 
did not appear. However, as there may be 
some doubt about the admissibility of this 
document in evidence; I- do not rely on it 
and base my decision on the other facts 
given above. . i 

The next objection is about the examina- 
tion of the Commissioner asa witness. The 
Commissioner Mr. Fitaley stated that he 
could not attend as he was in the Raigarh 
State and so the Court directed him to be 
examined on commission. The defendant 
complains that he was net told of the date 
of this examination and so kad no opportu- 
nity of cross‘examination. Here again the 
conduct of the defendant stows that he 
did not want to attend. On December 22, 
1933, the defendant stated that he did not 
want to examine his witness till Mr. Pitaley 
had been examined. On April 15, 1,934, 
orders were issued for the examination of 
My. Piteley on the ccmmission and the Court 
aid— 
: “Defendant to summon his witnesses as plaintiff 


would close after the commission report is received. 
Oase, for evidence for September 21, 1434.” 


On that date the plaintiff stated that he 
hed no witnesses but the defendant was not 
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called upon to proceed, the Oourt ordering 
that ‘defendant shall examine his witnesses 
after the report is received.” On November 
17. 1934, the report of the commission which 
had been received the previous day was 
filed with the record in the presence of the 
parties. The defendant was then told to 
summon his witnesses for February 20, 1935. 
He raised no objection either then or at 
any other stage, and proceeded in due course 
to examine his witnesses. Had he raised 
an objection immediately, the defect could 
easily have been cured and another Oom- 
mission iesued. . 

The next objection is a purely technical 
one. Itis urged that under O. XXVI, r. 8, 
evidence taken on commissian cannot be 
read as evidence in the suit without the 
consent of the party against whom it is 
offered and it is stated that the defendant 
has not consented. But this ignores the 
provision in sub cl. (a). When the person 
who gave the evidence is beyond the juris- 
diction of the Court, the rule does not apply. 
Mr. Pitaley was in the Raigarh State and so 
beyond the jurisdiction of the first Oourt and 
consequently this evidence was rightly read. 

As regards the merits, the questions in- 
volved are ones of fact. It was argued’that 
there is nothing to prove that the defendant 
caused the damage and his learned Ooun- 
sel urged that the plaintiff himself or one 
of his lessees might have cut the trees after 
the defendant's term expired. My attention 
was drawn to the fact that Mr. Pitaley’s re- 
port shows a larger number of trees’ than 
the plaintifi’s list which was filed much 
earlier, and it is argued that the-only pos- 
sible explanation to account for the differ- 
ence is that the plaintiff himself was felling 
trees after the defendant had left. But this 
is a pure question of fact. 5 

There is evidence to show that some of 
the plaintiff's witnesses had examined the 
ground even during the continuance of the 
lease and had found signs of illegal cut» 
ting, and the defendant himself admitted 
as D. W. No. 3that he had cut trees within 
20 yards of the Marghat nala ; his excuse 
being that the Tahsildar had told him 
that asthe nala bad no water in it, he was 
at liberty to cut the trees. In the circum- 
stances the Court bad ample evidence on 
which to base its findings especially the 
suit was very promptly filed: within a 
month of the termination of the lease. 

As regards this last point, the learned 
Counsel for the defendant urges that cl. 4 
of the agreement only prevented trees 
within 20 yards. on either side of te nalas 
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having water in them in ‘January from 
being cut, but as this parcicalar nala was 
dryeven in December, thera was no infringe- 
ment of the rules. This, however, is no! 
what the agreement says. It speaks of a 
stream “which retains water upto the month 
ot January" and in any case r.5 (e), to 
which a reference has already been made 
prohibits cutting within these areas of 
stream which “ordinarily retain water till 
January.” In view of cl. (1), the sentences 
quoted from cl. (e), must be read in con- 
Junction with this rule. There is, therefore, 
no force in this contention, 

The only point of “any substance in the 

appeal is that the commission has given 
figures which exceed the plaintiff's list of 
particulars and the lower Appellate OCsurt 
relying on the commission report has travel- 
led beyond the plaintiff's own claim. This 
of course he was not entitled to do, espe- 
cially as there has not been an application 
for amendment at any stage; not even 
beforeme. ‘The decree will, therefore, hava 
to be reduced. The differences are these: 
In the list the plaintiff complained under 
col. 2, that 176 trees had been cut. The 
commission found that 193 trees had been 
cut and Le valued them at Rs, 19815-0. It 
is évident from the repot that slightly 
different valuations have been placed upon 
trees of different size and itis not possible 
for meto determing from the gnaterials 
at my disposal the size of the 17 trees 
which have to be excluded, but as the differ- 
ence can only be of a rupee or two, itis clear- 
ly not worthwhile sending the case back 
for ascertaining their exact value. A rou gh 
estimate of Rs. 17 based on an average is 
near enough for al! practical purposes. 
Therefore! reduce the decree by Rs. 17 
under this head. 
* The other poiat of difference is in col. 3. 
The difference here ialarge. The plaintiff 
complained of only 89 trees in his list 
whereas the commission has found that 
there are 202 trees. Jn this case ha has 
assessed eich tree at a uniform value, namely 
Rs. 1-12-3. Therefore, all that the plaintiff is 
entitled to under this head is Rs. 157 to the 
nearest rupee. That is to say, the claim 
under this head will have to be reduced by 
Ra. 144, Adding the other Rs. 17 to this 
the total reduction in the amount decreed 
comes to kis. 161. The decree will be modi- 
fied accordingly, 

There isa complaint about costs also. 
The lower Couri did not decree the whole 
claim and so following the usual rule only 
proportjonate costs should have” been 


RAM RATAN LALL O. AKATARI pEGaM (OUDE) 


181 


allowed. I therefore seb aside the decree 
of the lower Appellate Courtso far as the 
costs are concerned, and direct that coste 
shall be pruportionate to success and failure 
throughout. The rest of the appeal is dis- 
missed. 


D. Decree modified. 


—<—— 


OUDH CHIEF COURT 
Second Civil Appeal No. 245 of 1936 
March 27, 1939 
Zia-UL HASAN AND HAMILTON, JJ. 
Pandit RAM RATAN LALL—Pratnrire— 
APPELLANT 


versus 
Musammat AKHTARI TEN 
AND ANOTHER—DEFENDANTS— RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 53— 
Transferee, whether bona fide is question of fact— 
Transfer, object of which is to prefer one creditor to 
another is not soidable even if made with intent to 
delay or defeat anticipated suit by other creditor— 
Transfer to wife in liex of bona fide dower debt held 
bona fide—Fact that amount of debt has to be 
ascertained by Court under Oudh Laws Act (XVIII 
of 1876), whether affects nature of transfer in favour 
of wife. | h 

‘The question whether or nota certain transferee ia 
a bona fide transferee for consideration, is a question 
of fact. Bhagwant Apaji v. Kedari, Kashinath (1) 
and Daulat Ram v. Ghulam Fatima (2), relied 
B tranefer of property even if it is made with the 
intention of defeating an anticipated suit or execution 
is not voidable under s. 53 of the Transfer of Pro- 
porty Act, merely because its effect or object was to 
prefer one creditor to another. Section 53, contem- 
platesa transfer which removesthe whole or part of 
the debtor's property from the creditors asa body to 
the benefit ofthe debtor. : 

Where, therefore, a debtor transfershis property to 
his wife in lieu of her dowsr debt actually found to 
be due to the wife and the other creditor had not 
even brought a suit for hie debt against the debtor 
and there is no proofthat the debtor has retained 
any benefit to himeelf, it cannot be held that the 
wife was not bona fide transferee for consideration, 
Badri Singh v. Hazari Singh (3), Bansidhar v. Nawab 
Jehan Begam (4) and Musahar Sahu v. Hakim Lal (5), 
irene fact that in a particular case under the 
Oudh Laws Act, theamount of the debt payable by 
the debtor has to be ascertained by the Court can- 
not take the case out of the category of a debt or 
the person from whom the debt is payable out of the 
category of adebtorand hence this circumstance does 
not at all affect the nature of the transfer made in 
favour of wife in lieu of herdower debt. Bansidhar v. 
Nawab Jehan Begam (4), relied on. 


S.C A against the decree of the District 
Judge, Hardoi, dated April 21, 1936. 
Messrs. H. Husain and H. H. Zaidi, 
for the Appellant. 
Merer M. Wasim, K. M. Shameen and 
Ali Hasan, for Respondent No. 1, 
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Judgment.—This seccnd appeal against 
a decree ofthe learned District Judge 
of: Hardoi arises out of a suit brought 
by the plaintiff-appellant for a declaration 
that the sale-deed of April 4, 1932, execut- 
ed by defendant-respondent No. 2 in 
favour of defendant-respondent No. 1 
is void under s. 53 of the Transfer of 
Property Act, as having been made 
with intent to defeat or delay the creditors 
of respondent No. 2. 

Respondent No. l is tbe wife of respon- 
dent No. 2, and was married to him about 
the year 1924. 

Both the Courts below have found that 
at the time of the execution of the deed 
of ‘sale in question a sum of Rs. 25,000 
was due to her from respondent No. 2 as 
her dower debt. The sale was made in 
lieu of a portion of the dower debt, namely 
Rs. 8,00. Both the lower Oourts have 
also found that respondent No. lwas a 
transferee in good faith and for consider- 
ation and have therefore dismissed the suit. 

The plaintiff brings this appeal and 
his learned Counsel has relied on certain 
circumstances as showing that the transfer 
in question was made with intent to 
defeat or delay the creditors. He has 
pointed out that respondent No. 2 was 
prosecuted for dacoity in 1931, but was 
acquitted, that in January 1932, he 
executed a will bequeathing all his pro 
perty to his brother, that the property which 
according tothe findings of the Courts 
below is worth about Rs. 15,000 to 
Rs, 20,000 was wunder-valued inthe sale 
deed and that in April 1932 the sale- 
deed in question was executed in superses- 
sion of the will. It was also, urged that 
though the dower debt was Rs. 25,000 yet 
if the respondent No. 1 had brought a suit 
for recovery of it, the husband would 
not have been liable under the Oudh Laws 
Act to more than Rs. 4,000 or Rs. 5,000, 

We have given full consideration to 
the points urged on behalf of the appel- 
lant but are unable to hold that the sale 
deed in question is voidable under s. 53 
of the Transfer of Property Act. In the 
first place the question whether or not 
a certain transferee isa bona fide trans» 
feree for consideration is a question “of 
fact as held in Bhagwant Apafi v. Kedari 
Kashinath I. L. R.25 Bombay 202, (1) and 
Daulat Ram v. Ghulam Fatima (89 Ind. Oas. 
953) (2). In the second place even if the 

11) 25 B 202; 2 Bom. L R986 


. (2) 89 Ind. Cas, 953; 23 A L 3]938; L RA 587 Oiv; 
A IR 1926 All, 128; 48 A 81, 
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guesbion_begont into by this Court, we 
donot think there is any ground for 
holding that the respondent No. 1 was not 
a bona fide transferee for consideration. 
It is now well established that a transfer 
of property evenif it is made with the. 
intention of defeating an anticipated suit 
for execution is not voidable unders. 53 
of the Transfer of Property Act merely be- 
cause its effect or object was to prefer one 
creditor to another and it has been held 
by their Lordships of the Judicial Com- 


-mittee that s.53 contemplates a transfer 


which removes tte whole or part of the 
debtor's properly from‘the creditcrs asa 
body to the benefit of the debtor vide 
Badri Singh v. Hazari Singh (7 O. W.N. 
123) (3), Bansidhar v. Nawab Jehan 
Begam (1937 O. W. N. 1176) (4) and 
Musahar Sahu v. Hakim Lall (L. R. 43, 
In the present case the plain-. 
tif- appellant had not even brought his 
suit against respondent No. 2on the pro- 
miseory notes inhis favour when the sale- 
deed in question was executed and there . 
is no suggestion whatever, much less 
proof thatthe respondent No. 2 retains 
any benefit after the sale in question. 
In view of all these circumstances and 
of the fact thaton the findings of the 
Court below the dower debt of Rs. 25,000 
was actually due to. the defendant No. 1, 
on the datg of the sale-deed; it is impossible 
to hold that she was not a bona fide 
transferee for consideration. 

As tothe contention that if the respond- 
ent No.1 had broughta suit for recovery 
of her dower, she could not have obtained . 
a decree for more than Rs. 4,000 or Rs. 5,006 
we may point out that this circumstance 
does not at all affect the nature of the 
sale made in her favour. A similar plea 
was taken in the case of Bansidhar ve 
Nawab Jehan Begam. 1937 O. W. N. .1176 
(4) referred to above and the learned 
Judges who decided the case remarked. : 

“But this doesnot by any means imply that the 
position ofthe wife isnot that of a creditor. The 
fact thatina particular casethe amount of the 
debt payable by the debtor hasto be ascertained 
by the Gourt cannot take the case out of the 
category ofa debtor the person from whom the 
debt is payable out ofthecategory of a debtor". 


(3) 70 W N 128; 125 Ind, Oas. 163; A I R 1930 Oudh 
93; Ind, Rul. (1930; Oudh 291; 5 Luck 625. 

(4)1937 O W N 1176; 171 Ind. Cas, 887; 11 RO 
142 (2); 1937 OL R576; A I R 1938 Oudh 44; 13 
Luck 655. 

(5) 43 I A 104; 32 Ind. Cas. 343; A IR 1915 P C 115; 
43 O 531; 14 A LJ 188; 18 Bom. L R 378 230 L3 
406; 200 W N 393; 30 M L J 116; 19 M LT 203; 3.L 
W 207;(1916) 1 M W N 198 (P ©). 
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We are of opinion that the appeal has no 
force and it is dismissed with costs. 
8, Appeal dismissed, 


BOMBAY HIGH COURT 
Sesond Appeal No. 244 of 1936 
September 9, 1938 
Drvartta, J. 

WAMAN ANANT NAIK—Derenpant 
No. 1— APPELLANT 


Vervus 
CHUNILAL KASTURCHAND MARWADI 
AND ANOTARRS—PLAINTIERS Nos. 2 anp 3— 
RESPONDENTS 

Dekkhan Agriculturist’ Relief Act (XVII of 
1979), se. 13, 12—If accounts are to be opened 
between parties oneof whom is an agriculturist, decree 
should be passed on footing of account whether that 
account is in favour of or against agricultwrist— 
Suit against agriculturist on pro-note—Purghis given 
by him giving up all contentions and Stating that 
accounts may be taken—Court, whether must examine 
b fe under 3. 12—Failure to do 30, whether error 
of law. 

If accounts are to be opened up between parties, 
one of whom is an agriculturist, then it is just and 
equitable that a decree should be passed on the 
footing ofthe account whether that account is in 
favour of or against the agriculturist, and even if 
the sum found dueon taking the account is in excess 
of the sum claimed by the plaintiff against the 
‘agfticulturist, the latter should submit to a decree 
on the account being sotaken. Gopaldas v. Vithal 
(2), followed. 

here in a suit against an agriculturist on a 
pro-note he gives a purshis stating that he has given 
up all his contentions and that the Sccounts may 
be taken, it is not obligatory on the Court to exa- 
mine the defendant under s. 12, Dekkhan Agricul- 
turists’ Relief Act, and failure by the Courtto do 
so does not amount toan error of law. The defend- 
ant must be said to have admitted the creditor's 
.claim, on account of the purshis given by him. 
Patlu v. Naru (l>, distinguished. . 

8. A. from the decision of the District 
Judge, Belgaum. 

Mr. H. B. Gumaste, for the Appellant. 

Mr. R. A. Jahagirdar, for the Res- 
pondents. 

Judgment.—Threo points have been 
urged in this appeal by Mr. Gumaste for 
the appellant. The first pointis that the 
trial Court erredin law, in not eXamining 
the defendant under s. 12, Dekkhan Agri- 
culturists’ Relief Act. The defendant is 
no doubt, admitted to be an agriculturist, 
but he gave a purshis, Ex. 131, Stating 
that he had given up all his contentions 
and the accounts may be taken from 
1916 up to the date of the suit. The 
plaintiffs’ suit was, no doubt, based on 
the promissory note passed by the defen- 
dant and the latter had urged several 
grounds with regard to that note. But at 
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a certain stege in the suit he gave up 
all those grounds, and therefore as the 
learned trial Judge remarks, the conten- 
tions relating to Issues Nos. 2,to 10 
having been givenup by the defendant 
by his purshis, he recorded the findings 
on the other issues. In accordance with 
the purshis, the Oourt did appoint a 
Commissioner to take accounts from 1916. 
There was no serious objection urged by 
the defendant against those accounts and 
the Court accepted the sum and passed a 
decree. The defendant's grievance now is 
that unders. 12, Dekkhan Agriculturists’ 
Relief Act, he ought to have been exa 
mined by the Court. That section says 
that the Court, if the amount of the 
creditor's claim is disputed, shall examine 
both the plaintiff and the defendant as 
witnesses, unless, for reasons to be record- 
ed by itin writing, itdeems it unnecessary 
so to do, and the question is whether on 
account of the purshis given by the 
defendant, he must be said to have 
admitted the creditor's claim. Ithink both 
the lower Courts were right in holding 
‘that under the purshis the defendant give 
up all his contentions with regard to the 
items, and he merely asked the Court to 
take accounts from 1916 and that the 
Court certainly did. That being so, it was 
not obligatory on the trial Court, in my 
opinion, to examine the defendant, Reli- 
ance has been placed on the decision in 
Paltu v. Naru (l), but the facts of that 
case are entirely different from the present 
one. There even the accounts were not 
taken, no enquiry as contemplated under 
s. 13 was made and no purshis such as we 
have here have been given. Here an 
inquiry has been made and accounts 
have been taken, and by the purshis the 
defendant definitely gave up his conten- 
tions to the various items. [ do not think 
therefore that the decision of the trial 
Oourt is vitiated on account of the defend- 
ant being not examined. 

The second point urged is that the 
promissory note having been passed for 
Ra. 4,594, no decree could be given to the 
plaintiffs in excess of the amount under 
8. 13, Dekkhan Agriculturists’ Relief Act. 
The decree actually passed is for Rs. 5,418 
as principal and Rs. 2,709 for interest. 
The complete answerto that contention ig 
given ina Full Bench decision of this 
Court in Gopaldas v. Vithal (2), where the 

(1) 7 Bom, LR 688. 


(2) 31 Bom. LR 915; 118 Ind. Oaa, 689; A I R 1999 
Bom, 357; Ind. Rul. (1929) Bom, 485 (F B). 
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two previous decisiéns in Raghunath v. 
Ramchandra (3), and Vithaldas Bhagwan- 
das v. Murtaja Husein (4), have been 
ovérruted If accounts are to be opened 
up between parties, one of whom is an 
agriculturist, then I think it is just and 
equitable that a decree should be passed 
on the footing of the account whether that 
account is in favour of or against the agri- 
culturist, and even if the sum found. due 
on taking the account is in excess of the 
sum claimed by the plaintiff against 
‘the agriculturist, the latter should sub- 
mit to a decree on the,account being so 
taken. 

The third point taken is that the decree 
should be passed in favour of the plaintiff 
individually and notin favour.of the firm. 
That point, however, has not been taken any- 
where, not even in the written statement, 
and I do not think, therefore, that it is 
open tothe appellant to urge it here for 
the first time. The decree of the lower 
Appellate Oourt is, therefore, confirmed and 
the appeal is dismissed with costs. 


S. Appeal dismissed, 
2 46 B 384; A IR 1922 Bom. 289; 23 Bom, L R 
(4) 46 B 764; 67 Ind. Oas. 151; AIR 192 B 
201; 24 Bom. L R 267. ' i 
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PATNA HIGH COURT 
Appeal from Appellate Order No. 225 of 
1938 
January 30, 1939 
___ JAMES AND ROWLAND, JJ. 
RANBAHADUR SINGH THAKUR AND 
OTHERS— APPELLANTS 
i versus 
AWADHBEHARI PRASAD SINGH— 
APPLICANT AND RAMSARUP PRASAD 
_ SINGH AND cTaues—Responpents 

Civil Procedure Code (Act V of 1908), O. XXI, 
T. 2-—-Judgment-debtor cannot in execution proceedings 
assert that real decree-holder is person other than 
one named in decree—He can under O. KAI, r. 2 
only claim entry of satisfaction where payment is 
made either to decree-holder or his agent—A djust- 
ment to which decree-holder is not party cannot be 
recognized by executing Court—Held, that applica- 
tion under O. XXI, r, 2, must be dismissed—Evidence 
Act (I of 1872), s. 92—Parties to conveyance, if pre- 
vented from proving existence of separate oral agree- 
ment to effect that vendee would not proceed in 
pronicution oj his claim fordebts not specified in 
te ‘ 


Per James, J.—In execution proceedings it is not 
open tothe judgment-debtor to assert thatthe real 
holder of the decree is any person other than the 
person named as decree-holder in the decree, unlesa 
there has been a valid assignment or devolution by 
process of law; and under O. XXI, r. 2, Civil Pro- 
cedure Code,-he can only claim entry of satisfaction 
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of the decree where Payment has been made either 
to the decree-holder or to some other person definite- 
ly held outby the decree-holder as his agent for the 
purpose of payment. Jasoda Deye v. Kirtibash Das 
(2) and Palaniappa Chettiar v. Subramania Chettiar 
(8), referred to. [p. 185, col. 2] 

Per Rowland, J.—An adjustment to which the 
decree-holder is not a party cannot be recognised by 
the executing Oourt. Section 2, cl. (3) defines “decree- 
holder” as the person in whoseefavour a decree has 
been passed or order capable of executionhas been 
made by a Court and this must mean the person named 
in the decree. Order XXI,r. 2, refers to payment out 
of Court or adjustment of the decree “to the satisfac- 
tion of the decree-holder” and does not recognise any 
payment or adjustment to the satisfaction of some. 
third party < 

Held, on facts that there was no evidence to show 
that the contesting decree-holder had authorised R, 
another holder of decree against same judgment- 
debtor to treat satisfaction of R’sdecree as satisfac- 
tion of his own decree, or that heheld out R as his 
agent with general powers for adjustment of his dues 
under his decrees, The petition of judgment-debtor 
wader O. KAI, r. 2, must, therefore, be dismiss- 
ed, 

The parties to a conveyance would not be prevented 
from proving the existence of a separate oral agree- 
ment to the effect that the vendee would proceed no 
further in the prosecution of his claim for certain 
money debts not specified in the deed. [p. 185, col. 1.] 


A. from an order of the District Judge 
of Monghyr, dated May 14, 1938, con- 
firming an order of the Subordinate Judge, 
at Monghyr, dated February 21,1938... 


Messrs. S. N. Bose and D. C. Varma, for 
the Appellants. i : 

Mr. S.. K. Mitter, for the Respondents. 

James, J.—Ramsarup held a mortgage 
decree the dues under which including. 
costs amounted to nearly Rs. 
against Awadhbehari Prasad Singh. A 
maternal uncle of Ramsarup named Ram- 
khelawan held two money decrees against 
Awadhbehari, one in Begusarai and the other 
in Monghyr. Ramsarup and Awadhbehari 
agreed between themselves that the ques- 
tion of how Awadhbehari should settle 
these decrees should be referred to arbitra- 
tion. This was apparently done on the 
assumption that Ramsarup was the real 
ereditor in respect of the debts for which 
the money decrees had been obtained; but 
Ramkhelawan was not party to the refer- 
ence to arbitration. The arbitrators decid- 
ed that all three decrees should be settled 
by the payment of Rs. 17,500, which meant 
practically that one of the decrees stand- 
ing in the name of Ramkhelawan would be 
abandoned. This was to be effected by 
the conveyance of Awadhbehari’s share 
in certain zemindari property to the value 
of Rs. 17,500. Certain property was con: 
veyed to Ramsarup by a deed which stated 
the consideration to be Rs. 12,000 which 


12,000 ` 


. 
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was met by writing off the dues under the 
mortgage decree. After this conveyance 
hati been executed, Ramkhelawan certified 
satiséaction of his decree at Begusarai. 
Awadhbehari applied under O. XXI, r. 2 
that satisfaction should be recorded of 
Ramkhelawan's decree in Monghyr, which 
after contest on the part of Rambahadur, 


Ramkhelawan’s son, was allowed by the | 


Subordinate Judge; and an appeal from 
that crder was dismissed by the District 
Judge. The decree-holder has come in 
second appeal from that decision. 

Mr. 8. N. Bose on behalf of the appel- 
lant argues that since he was no party to 
the agreement to refer his decrees to 
arbitration, he cannot be treated as bound 
by the proceedings of the arbitrators and by 
tho-e of Ramsarup and the judgment-debtcr 
between themselves. The conveyance recites 
thatthe property is transferred for consi- 
deration of Rs. 12,000 which is met bs satis- 
faction of the mortgage-decree. Mr, Bose 
argues that the provisions of s. 92 of the 
Indian Evidence Act prohibit us from 
taking evidence ofany oral agreement which 
‘would vary the terms set out in the docu- 
ment. I donot know that the second prc 
viso tos. 92 would not apply in this case. 
The parties would not be prevented from 
proving the existence of a separate oral 
agreement to the effect that the vendee 
would proceed no further in the prosecn- 
tion of his claim fcr certain money de! ts 
not specified in the deed; and I do not cun- 
sider that the judgment-debtor can be 
prevented from attempting to prove that 
there was such anagreement. Mr. Bose is 
apparently on stronger ground when he 
argues that the decree holder must be 
held entitled to execute his decree unless 
it is proved that he has himself received 
payment or that some other person definite- 
ly Leid out by him as his agent for the 
satisfaction of the decree has received 
payment from the judgment-debtor. The 
Courts below have come to the conclusion 
that Ramsarup was the real ‘decree-holder 
and that Remkhelawan was merely a 
benamidar. The judgment of the learned 
District Judge suggests that he bases his 
decision that Ramsarup was the real holder 
of the three decrees on the evidence of the 
arbitrators Ramcharitar Singh and Bulesh- 
war Prasad. These men merely asserted 
that Ramsarup said that he was tke decree- 
holder, a statement which would be inad- 
missible in evidence as proof of the fact 
that Ramearup was the real owner. Awadh- 
beharieaid that Ramkhelawan was a Farzi- 
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dar; so he or his son Rambahadur took no 
step in the matter of the arbitration. Mr, 
Bose argues that even if Ramkhelawan 
was a benamidar, it would he necessary 
before he could be prevented from execut- 
ing his decree to show that he had either 
assigned the decree tos:mebody else or that 
he had been satisfied by somebody whom he 
held out as his agent. Mr. Mitter on 
behalf of Awadhbehari relies on the 
decisicn in Nil Kanta Ghosal v. Ram 
Charan Roy (1) for his contention that the 
question of whether tte persen seeking 
execution is the true owner of the decree or 
not could be decided in execution proceed- 
ings under s 47 of the Code of Civil Proce- 
dure This is ccntrary tothe view which was 
taken in Jasoda Deye v. Kirtibash Das (2) 
and in earlier cases in the Calcutta High 
Oourt, wherein it was held that the per- 
son appearing on the face of the decree 
as the decree-holder is entitled to execu- 
tion, unless some other person can stow that 
de has taken the decree-holder’s place by an 
assignment of the decree or by operation of 
law, that is, by death or succession or in 
some similar manner. In Palaniappa 
Chettiar v. Sul ramania Chettiar (3), it was 
held that where a decree had been 
transferred by an instrument in writing, 
no person other than the transferee 
named in the document could claim the 
benefit on the ground that the transferee 
was a mere benamidar. It must be held 
that in execution proceedings itis not open 
to the judgment-debtor to assert that 
the real holder of the decree is any 
person other than the person named as 
decree-holder in the decree, unless there 
has been a valid assignment or devolution 
by process of law; and thatunder O. XXI, 
r. 2, he can only claim entry of satisfaction 
of the decree where payment has been 
made eitter to the decree-holder or to 
sore other person definitely held out by 
the decree holder as his agent for the 
purpose of payment. The decree holder 
in the present case said that he accepted 
the arbitration to this extent tuat he 
accepted tLe decision that the dues under 
the three decrees~ under the decree held 
by his uncle andthe two held by him— 
shctld be limited to Rs. 17,500; but he did 
not admit that the arbitration was made 
at his instance or that he took any part in 
the reference; aud there is no evidence 

(1) 55 OL J 82; 114 Ind. Oas. 495; AI R1928 Cal. 
835; Ind. Rul. (1929) Cal. 255. 

(2) 18 © 69. 

(3) 48 M 553; 88 Ind. Cas. 409; 48M LJ 419; 9211 W 
645; AI R 1925 Mad. 701. 
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to that effect on the “record of these pro- 
ceedings. The decreeholder did not 
accept the award so far as it decided 
that < the conveyance of this 
prcperty valued at Rs. 12000 should be 
treated as a payment to him of his share 
of Rs 17,500 represented by the two decrees. 
He had entered satisfaction of his decree 
at Begusarai and the learned District 
Judge inferred from this that he had been 
a party to the preecedings in arbitration: 
but the decree-holder said that he had 
done this on Ramsarup's telling him that 
Awadhbehari wouid pay up his decree 
which he held in Mongbyr. There is no 
evidence to show that he authorised 
Ramsarup to treat satisfaction of 
the mortgage decree as satisfaction of his 
own de“ree in Monghyr, or that heheld out 
Ramsarup to the deeree-holder as his 
agent with general powers for adjustment 
of his dues under the two decrees. I 
consider tbatin the circumstances it must 
be held that there was no evidence on 
which the Courts below could hold that 
Rambahadur’s decree in Monghyr had been 
satisfied, and that the petition of Awadh- 
bekari under O. XXI, r. 2, ought to have 
been dismissed. 

I would accordingly allow this appeal 
with costs, set aside the orders of the 
Courts below and dismiss the petition of 
Awadhbehari Prasad Singh under O. XXT, 
r.2. The appellant is entitled to his costs 
throughout. 

Rowland, J.—I agree. An adjustment to 
which the decree-holder is not a 
party cannot be recognised by the 
executing Court. The contrary position 
seems inconsistent with the provisions 
of the Ocde. Section 2, cl. (8, defines 
“decree holder” as the persen in whose 
favour a decree bas been passed or order 
capable of execution has been made by a 
Court and this must mean the person 
named in the decree. Then we have 
O. XXI, r. J, directing that all money 
parable under a decree is to be paid 
either into the Oourt or out of Court to 
the decree holder or otherwite as the 
Court may direct. Then O. XXI, r. 2, 
refers to payment out cf Court or adjust- 
ment cf the decree “to the satisfaction 
of the decree holder” and does not recog- 
nise any payment or adjustment to ths 
satisfaction of sone third pariy. And 
r. 2, cl.(3) lays down that a payment or 
adjustment which has not been certified or 
recorded as aforesaid shall not be recog- 
nised by any Oourt executing the decree. 
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The facts put ingissue in this case were 


matters between the judgment-debtor 
and Ramsarup, a stranger to the 
suit, rather than between e tie 


judgment-debtor and the decree-hdder 
named in the decree. The proper place 
fur the disputes between the judgment- 
debtorand Ramsarup to be settled is not 
in the executing Court bat in separate and 
appropriate proceedings. I also agree with 
the reasoning of my learned brother and I 
concur in the order proposed to be passed. 
S. Appeal allowed. 


nr we 


OUDH CHIEF COURT 
Second Civil Appeal No. 368 of 1936 
March 28, 1939 
Zia-0L Hasan AND HAMILTON, JJ, 

COMMISSIONER, LUCKNOW DIVISION 

AND OTHERS—DEFENDANTS— —APPELLANTS 

versus 
Musammat BITANA—Ptatntire-— 
_ RESPONDENT 

Land tenure—Under-proprietary rights—Claim on 
basis of shankalap—Settlement decree giving herit- 
able but non-transferable rights—Amount of rent 
payable to taluqdar being amount of rent plus 20 
per cent. as haq taluqdari—Application by talugdar 
for assessment of rent referring to decree as having 
given haq matahat~Decree, held did not create 
under-proprietary rights. i j 

It may be that in certain cases the fixing of rent 
of the land revenue plus a percentage may be a 
useful ind?vation in deciding . the nature of 
the right. There is, however, danger of too 
much importance being given to this. The fact that 
the rent was revenue plus a certain percentage by 
itself has no value although taken in connection 
with other factsit may give an indication. It should 
be remembered that in the case of grants made 
before the annexation of Oudh, whether the granta 
were shankalap, birt, nankar or anything else, the 
grantor was not trying to confer certain rights 
recognised by statutes of British India as those 
statutes were not in existence. The grantor con- 
ferred certain rights, andthe settlement officer had 
to interpret those rights in terms of the new Oudh 
Revenue Statutes, and in doing so he had to look 
either into the termsof the grant, if that was clear, 
or examine the parties or see what the terms im- 
plied and then come to a conclusion whether the 
right created was an under-proprietary right or 
some thing less. The same method of assessing 
rent was followed by the settlement officer in the 
cases of under-proprictora, and in the cases of 
lessees with heritable but non-transferable rights, 
and both classes were entered in the same register, 
Indeed under the earlier Act even occupancy rights 
were entered there. It was, therefore, apparently 
an entry inthe remarks column which made it 
clear when a person entered in the register was not 
an under-proprietor. [p. 189, cols, 1 & 2; p. 190, col. 1.] 

A person claimed in the settlement Oourt rights 
on the basis of a skankalap and the rights which 
“were actually given to him by the settlement Court 
were heritable but non-trangferable rights, the 

. 
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amount payable by him yearly to the taluqdar 
being the amount of land revenue plus 20 per 
ceng, as hag talugqdari, Subsequently the talugdar 
by an application asked for the assessment of the 
rent agd referred in it tothe decree as having given 
haq matahat. It was clear from the entries in the 
remarks column inthe settlement papers and from 
the wajib-ul-arz that under-proprietary rights were 
not given: i 
Held, that the decree gave no under-proprietary 
rights but in fact it refused such a right because 
it gave nothing more than a heritable right with- 
out the power of alienation. Shankalap is not 
always an under-proprietary right and it could not 
therefore be said that because the person claimed 
on basis of shankalap he obtained an under-pro- 
prietary right. The mere fact that rent was land 
revenue plus 20 percent. of hag taluqdart was not 
an indication that under-proprietary rights were 
conferred. The word matahat used by talugdar in 
his application must be read with the rest of the 
contents of the application where deeree was ex- 
preasly referred to and it was not intended to be 
used as arecognition by the talugdar that decree 
granted under-proprietary rights. Balu Manohar 
Lal v. Achhutanand (3) and Mahomed Amir Ahmad 
Khan v. Mahadei (44, relied on, Lal Sripat Singh v. 
Lal Basant Singh (1) and Man Singh v. Sindeshwari 
Bakhsh Singh (2), distinguished. [p. 188, col. 2.] 


8. C. A. against the order of: the Dis- 
trict Judge, Sitapur, dated August 11, 1936. 

Messrs. M. Wasim and Ali Hasan, for the 
Appellant. 

Mr, R. N. Shukla, for the Respondent. 


Judgment.—This is a Second Civil 
Appeal against a decision of the District 
Judge of Sitapur who dismissed an appeal 
against a decision of the Civil. Judge of 
Kheri. 

The appellants are the legal represent- 
atives of the original defendants the taluq- 
daria of the Kharigarh Estate against 
whom a suit was brought by Munnu Lal 
and Musammat Bitana for possession of 
57.88 acres and for mesne profits. 

The plaint alleges that the plaintiff No. 2 
Musammat Bitana on behalf of herself 
find plaintiff No. 1 entered into possession 
as plaintiff No. 1 who was a minor was 
descended from one Ganga Prasad, and as 
such, was entitled to possession of the pro- 
perty, but the defendant got the name of 
plaintiff No. 2 entered a cccupancy tenant 
and having filed a suit for arrear of rent 
obtained a decree and ejected her. The 
plaintiff No. 1 was found to have no status, 
but the suit was decreed in favour of the 
plaintiff No. 2 on the ground that she was 
an under-proprietor in respect of the land 
in suit. 

It is common ground that Ganga Prasad, 
the predecessor-in title of Musammat 
Bitana, obtained a decree Ex. A-9 on Sep- 
‘tembey 26, 1871. He claimed in the settle- 


COMMISSIONER, LUCKNOW DIVISION v. BItTaNA (OUDH) 


187 


ment Court rights on the basis of a shan 
kalap and the rights waich were actually 
given to him by tha settlement Court were 
heritable bat non-trinsferable rights, the 
amount payable by him yearly to the taluq- 
dar being the amount of land revenue 
plus twenty per cent. as hag taluqdari. 
The words used in the decree are muddai 
ko is zamin men haq qabil warasat wo 
naqabil intikal hasil rahega. Oa July 2, 
1e72 by an application Kx. 3 the talugdar 
asked for the assessment of rent using the 
following words : 

Arzi dawa tasfiya lagan arazi degree 
shuda, and also in the body of that 
application he referred to the decree as 
having given hay matahat. It is on these 
two words that Oounsel for the respondent 
places great stress as indicating, according 
to him, the recognition thas the decree 
had conferred under-proprietary rights. 
By Ex. 6 the Assistant Commissioner 
fixed the rent in accordance with the terms 
of the decree. The learned District Judge 
has referred to the heading of this order 
containing the words shankalap matahat 
sir, as evidence to show that under-pro- 
prietary rights had been given, but we 
find that the full heading is as follows: 
naqal faisla az misil magadma No. 2 
shankalap matahat sir which, in our 
opinion, merely means that case No, 2 was 
a case in which under-proprietary rights 
were Claimed as being based on a shankalap 
even if we presume that the words matahat 
sir were employed to mean under-pro: 
prietary rights, and the heading certainly 
does not show itself that the decree was 
understood by the Assistant Commissioner 
to be one which granted under-proprietary 
rights. In Ex. 9 a khetauni of the settlement 
of about the year 1873, this land appears’ 
in a column the heading of which is nam 
maliq wa haqdar matuhat but the remarks 
column has a note which refers to the 
decree as given heritable but non«transfer- 
able righ’s. 

In Ex, 10 a khasra of the same settle- 
ment, the land in a columa which bears 
the heading qabiz darmiani but again in 
tae remarks column there is a reference to 
the decree as giving heritable but non- 
transferable rights. TkLe learned District 
Judge has not referred to the contents of 
the remarks column in these two exhibits 
and the entries in these columns were 
certainly put there to make clearthe fact 
that the right were heritable but non- 
transferatle to contrast them with under- 
proprietary rights which are transferable. 
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The wabib-ul arz which is Ex. A-2 in 
para. 12 states that no under proprietary 
Tigkts were given in this village as all 
claims for them had been dismissed. In 
para. 13 it states that Ganga Prasad in his 
shankalap lend had olitained a decree for 
heritable but non transferable rights. In 
the present settlement the khetaunt Ex. A-l 
shows that the plaintiff was entered as an 
occupancy tenant, and in ihe year 1932, 
when tke talugdar filed a suit for rent 
against Musammat Bitana he described her 
as kashtakar kabzadar by which he 
presumably meant an occupancy tenant 
and he certainly did not mean an under- 
proprietary tenant. 

The learned District Judge has held that 
as the decree conferred a heritable right 
and the amount of rent fixed was land 
revenue plus twenty per cent. as haq taluq- 
dari the right granted was an under- 
proprietary right and consequently the 
provisions cf non-transferability, could not 
be enforced as they detracted from the 
under-proprietary right which had been 
conferred. 

Althcugh the learned District Judge has 
net referred to Lal Sripat Singh v., Lal 
Basant Singh, 21 O. ©. 180 (1) in this con- 
nection he pertaps had it in mind and we 
think it advisable to show that there isa 
vital difference between the facts of the 
two cases. In that case the plaintiff and 
the defendant were closely related and the 
taluga of Kajapur was settled with the 
father of the defendant in 1859. ‘In 1661 
in the course of the regular settlement, the 
plaintiff applied for a settlement of a half 
share on the ground that he was jointly 
entitled tothe estate with the defendant's 
father and as he was directed to bring a 
claim at the time of seltlement, six years 
later, be applied to have his name recorded 
as a co-owner in respect of a moiety of the 
taluga. The parties effected a compromise 
and in the petition to the settlement Court 
the plaintiff prayed that a decree for under- 
proprietary rights of the entire village 
Daulatpur be passed in favour of tke plain- 
tiff. The actual words used were kabiz 
darmiani and it was undisputed that they 
were correctly rendered as meaning an 
under-proprietor. On November i, 1267, 
the Extra Assistant Commissioner made 
an order that the under- proprietary rights 
in respect of the Jands within his jnrisdic- 

(1) 21 O O 180, 47 Ind. Cas. 424; 22 O WN 985; 


8 L W 328; (1918) M W N 638; 5 OL J 497; 164A .- 


L J SIT; 5P L W 255; 35M L J 595; 28 OL J 
468; 24 M L T 434; 20 Bom. L R1101; A IR 1918 
P O 77@ 0). 
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tion should be d&creed in terms of the 
compromise and as regards Daulatpur 
which apparently lay outside his jurisdic 
tion, the petition should ` be referred „for 
final orders to the Settlement Officer. The 
Settlement Officer on June. 14, 1869, passed 
a final order granting an under-proprietary 
right in Mouza Daulatpur without right 
of transfer subject to an annual payment 
of Rs. 461-4-0 and subject-also to the other 
ccnditions contained in the deed of com- 
promise. On October 21, 1872, there was a 
further agreement between the father of 
the defendant and the plaintiff who describ- 
ed themselves as the proprietor and under- 
proprietor of village Daulatpur. Their 
Lordships of- the Privy Council decided 
that as an under-proprietary right had 
clearly been given by the compromise and 
by the decree, the words, “without right 
of transfer" could not take away the under- 
proprietor’s right to transfer his interest 
which was a necessary incident of his legal 


status. 


Man Singh v. Sindeshwari Bakhsh Singh, 
19370. W. N. 959 (2) was a very similar 
case which was decided by a Bench of 
which one of us wasa member. There, too, 
there was an agreement between the par- 
ties and it was stated in it, . j 

“‘the said Raja may get my name entered in the 
column of under-proprietor’. If by chance the exe- 
cutant, and my heirs refrain, from obeying Raja 
Sahib, then the under-proprietary right enjoyed by 
me and my heirs be taken to be null and void." 

In the settlement decree there was a 
condition in restraint of alienation, but it 
was held that as under-prcprietary rights 
had keen created under the compromise 
the condition against alienation was void. 
Lal Sripat Singh v. Lal Basant Singh, 
210. C. 180 (1), was referred to in this 
connection. 

In the present case the decree gave no ° 
under-proprietary rights; in fact, it refused 
such aright because it gave nothing more 
than a heritable right without the power 
of alienation. There is, therefore, no con- 
tradiction between any two parts of that 
decree, and the papers of that settlement 
made it clear by entries in the remarks 
column that under proprietary rights were 
not given and the wajib-ul-arz, if possible, 
made it clearer still. . 

The learned District Judge also thinks 
that the fact that rent was land revenue 
plus twenty per cent. of haq taluqdari is 
an indication that under-proprietary rights 

(2) 1937 O W N 959; 170 Ind. Cas. 595;10R O 


40; 1937 O L R 458; AI R 1937 Oudh 473; 1937 R 
D 490; 13 Luck. 409, ° 


1939 
were conferred. 

The learned Counsel for the respondent 
stipparts the view of the learned District 
Judge by a reference to Babu Manohar Lal 
v Achhutanand, 9 ©. L. J. 618 (3). The 
plaintifs there fled a suit on the’ basis of 

.a shankalap koshiat for a declaration that 
they were under-proprietors. At the first 
regular settlement in 1877, the predecessor- 
in-interest of the defendant moved the 
settlement Court for assessment of rent 
on the entire land held by the predceessors- 
in-interest of the plaintiffs and a decree was 
passed as follows :, 

“Declaratory decree in favour of the plaintiff who 
is declared to have a right as talugdar to demand rent 
from the defendants shankalapdars on. bighas 131-4, 
such rent being calculated at the incidence 
of the Government demand plus 10 per cent. or Rs. 197 
per annum during the currency of present regular 
settlement”. 

The Additional Judicial Oommissioner 
who decided this case held that the method 
of assessment of rent was, to his mind, 
a clear indication of the holding having 
been treated as an under proprietary 
tenure because in r. 7, sub-r. 3 of the 
Tule laid down in the schedule of the Oudh 
Sub Settlement Act of 1866 it was stated 
that in no case could the amount payable 
during the currency of the settlement by 
the under-proprietor to the talugdar be less 
than the amount of the revised demand, 
with tbe addition of ten per cent. 

It may be that in certain cases the fixing 
of rent of the land revenue plus a percent- 
age.may be a useful indication. We think 
it, however, advisable to utter a word of 
caution to prevent the danger of too much 
importance being given to this. In some 
cases when claims were made on the basis 
.of shankalap or other similar tenures, 
revenue had not yet been assessed. It 
ewas only fair that whether the tenure was 
an under-proprietary one or something less 
the proprietors should receive a reasonable 
sum besides being relieved from the pay- 
ment of revenue, and until it was known 
what the revenue would be, it was impos- 
sible to calculate what would be a fair rent 
for the fixing of any figure might result in a 
rent either too low or too high. The 
practical way of getting over this difficulty 
was, therefore, to make the rent payable 
the amount of land revenue plus a fair 
percentage. 

Both in this connection and as regards 
the papers in which these entries occur, 
we would refer to ss. 32 and 79 of the 


AG 9.0 L J 618; 74 Ind. Cas. 340, A I R 1923 Oudh 
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Land Revenue Act. Under s. 32(c) there 
is one register of all under-proprietors in a 
mahal, other than those who hold avy sub- 
Settlement, and of all lessees whose rents 
have been fixed by aSettlement Officer or 
other competent authority. Under s. 79, 
in Oudb, after declaring the assessment 
of amahal, the Settlement Officer shall, in 
accordance with the provisions of the Oudh 
Sub-Settlement Act, 1866, so faras they 
are applicable, and subject to rules made 
under s. 234, determine the rent to be paid 
by all under-proprietors and by all holders 
of heritable, non-transferable leases ho'ding 
under a judicial decision. The Board’s 
Circular 2-1 contains rules under s, 234, 
and in cl 9it refers to leases which were 
decreed or ratified by a decree at the last 
setilement, or were created by an agrece 
ment made before or at the time of the 
last settlement. In suck cases, if the rent 
was fixed in a definite proportion to the 
revenue, paras. 4 and 5 of those rules would 
apply. Paragraphs 4 and 5 refer also to 
cases of sub-settlement, where the rent was 
fixed at Government demand plus a 
definite percentage thereon. The cor- 
responding provisions of the earlier Rent 
Act are ss. 56 and 40. The Deputy Commis- 
siorer had to prepare a list of under- 
proprietors and lessees whose rent had been 
fixed by a Settlement Officer. Unders. 40 
lessees were to be assessed like under- 
proprietors in the absence of a contract to 
the contrary as s. 7 of the Oudh Sube 
Settlement Act was to ba applied. 

It is clear, therefore, that the same 
method of assessing rent was followed by 
the Settlement Officer in the cases of 
under-proprietors, and in the cases of 
lessees with heritable but non-transferable 
rights, and both classes were entered in 
the same register. Indeed, under the 
earlier Act, even occupancy rights were 
entered there. It was, therefore, appar- 
ently an entry in the remarks column which 
made it clear when a person entered in the 
register was not an under- proprietor. 

The learned Counsel for the respondent 
argues that the decrees conferred under- 
proprietary rights as understood at the 
time because the rent was revenue plusa 
celtain percentage and because the claim 
was based on a shankalap, and Ex. 3, the 
application of the talgudar, made it clear 
that under-proprietary rights were con- 
ferred by the decree. We have already 
shown that the fact that the rent was 
revenue plus a certain percentage by itself 
has no value although taken in connec» 
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tion with other facts it may give an indica- 
tion. Even if the claim was one for an 
under-proprietary right because it was 
based on a shankalap, shankalap is nct 
always an under-proprietary right. That 
was pointed outin Babu Manohar Lal v. 
Achhutanand, 90. L. J. 618 (3) on which the 
learned Counsel relies and it is also made 
clear in Sykes’ Compendium of Oudh 
Taluqdari Law at p. 179 and following 
pages. i 

It should be remembered that in the case 
of grants made before the annexation of 
Oudh, whether the grants were shankalap, 
birt, nankar or anything else, the grantor 
was not trying to confer certain rights 
recognised by statutes of British India 
as thcse statutes were not in existence. 
The grantor conferred certain rights, and 
the Settlement Officer had to interpret 
those rights in terms of the new Oudh 
Revenue Statutes, and in doing sohe had 
to look either into the terms of the grant, 
if that was clear, or examine the parties 
or see what the terms implied and then 
come to a conclusion whether the right 
created was an under-proprietary right or 
something less, 

It is clear that in the present case the 
Settlement Officer came to the conclusion 
that the right conferred was not an under 
proprietary right but a hereditary non- 
transferable right, which because it was 
non-transferable, was not and could not be 
an under-proprietary right. It does not 
therefore help the respondent to say that 
because he claimed on the basis of 
shankalap he obtained an under- proprietary 
right. The nature of his shankalap was 
looked into by the Settlement Officer who 
decided that this shankalap was not one 
which constituted an under- proprietary, right. 

As regards Ex. 3 the application of the 
taluqdar, the word matahat must be read 
in connection with the rest of the con- 
tents of that application where the decree 
is expressly referred to, and this shows 
that the word matahat was not intended to 
be used by the talugdar as a recognition 
that the- decree had granted an under- 
proprietary right but merely that it had 
created a subordinate tenure the nature 
of which had been clearly set out in the 
decree. In many ways what has been said 
in Mohammad Amir Ahmad Khan v. 
Mahdei, 1938 O. W. N. 1091 (4) will apply 
to the facts in tte present case both as 
regards the signification of entries in 
revenue papers and what constitutes a 

(4) 1938 O W N 1091, 
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recognition by the superior proprietor in 
view of his subsequent conduct. 

As Ex. 3 must be read as a whole, we fnd 
nothing to show that the plaintiff's 
predecessors-in-title have been treated 
as under-proprietors by the superior pro- 
prietor. 

In short, the decree did not confer under- 
proprietary rights simultaneously with 
any limitation which detracted from those 
rights. The plaintiffs’ pradecessor-in- 
interest was not recognised as an under- 
proprietor by entries iu revenue papers, and 
the superior proprietor has not treated him 
or any successor-in-interest as an under- 
proprietor. 

The claim of the plaintiff, therefore fails, 
and we allow the appeal and dismiss the 


“suit with costs throughout. 


8. Appeal allowed. 


CALCUTTA HIGH COURT 
Appeal No. 1769 of 1936 
August 23, 1937 


Biswas, J. 
KALI PADA DE AND ANOTHER — 
DEFENDANTS —A PPE LLANTS g 
Tersus 
Srimati HARI DASI DASI—Puaintize— 
RESPONDENT 


Limitation Act (IX of 1908), 8. 10—“Specific pur- 
pose"—Trust not declared by apectfic words but which 
are to beimplied from existence of particular facts or 
fiduciary relations, whether comes within s. 10—Ap- 
plicability of section — “Vested”, interpretation of— 
Trustee de son tort, when comes within s. 10. 

There is a well-marked distinction between the 
relation of agency and that of trust, but agency may 
often involve arelation of trust and confidence, and 
property in the hands of an agent may sometimes 
be impressed with a trust for the benefit of the princi- 
pal, and an agent may not, in such circumstances, 
set up the Statute of Limitation in bar of a suit fog 
an account by the principal. Burdick v. Garrick (1), 
relied on. {p. 193, col, Lj ji 

But s. 10, Limitation Act, was not intended to com- 
prise allfiduciary relations whatsoever. By “specific 
purpose” in the section must be meant a purpose 
which has been specified by the person who created 
the trust. The Indian Legislature did not think it 
desirable, after a certain lapse of time, to enforce 
trusts which had to be gathered from the terms of a 
conversation and had not been declared by any 
specific words. Such trusts as the law would imply 
from the existence of particular facts or fiduciary 
relations are excluded from the operation of s. 10, 
Kherodemony Dossee v. Doorgamoney Dossee (2), Khaw 
Sim Tek v. Chuah Hoot Gnoh Neoh (4) and Bibhuti 
Bhusan Datta v. Anadinath Datta (5), relied on. [p. 
194, col. 1) 

One useful test for determining whetherany parti- 
cular trust is within the provisions of this section or 
not is to see if a suit for the purpose of following the 
trust property in the hands of the trustee would be to 

restore it tothe trust. [p. 195, col, 1.] . 
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The view that the word “vested” in s. 10 is to be 
taken, when speaking of a person standing in a 
fidyciary relation, not in the sense of “owned”, but 
in the dense of “held in possession", can no longer 
be m@intained. Vidya Varuti Thirtha v. Balusami 
Ayyar (8), relied on. Kherodemoney Dossee v. 
a moniy Dossee (2), dissented from. [p. 193, col. 


Trustees de gon tort would come within the opera- 
tion of s. 10, Limitation Act, but the existence of a 
trust must be first established before e. 10 may be 
applied against trustees deson tort. Dhanpat Singh 
v, Mohesh Nath (6), relied on [p. 194, col. 2.] 

Where a person who is unable to look after his 
properties, leaves the management thereof to his 
nephews, who continue in the management after his 
death, even if it be supposed that a fiduciary relation- 
ship was created under the circumstances after his 
death, such a relationship could, by no stretch of 
language, be deemed a trust for a specified purpose 
within the meaning of 5.10. [ibid.] 


A. from the appellate decree of. the 
Bub-Judge, Second Court, Hooghly, dated 
June 11, 1936. 

Messrs. Bireswar Bagchi and Binayak 
Nath Banerjee, for the Appellants. 

Messrs. Panchanan Ghosh, Bonbehari 
Sarkar and Surendra Nath Bose (Sr.), for 
the Respondent. 


Judgment.—This appeal arises out of a 
claim for accounts, the only question being 
that of limitation. The learned Munsif dis- 
miésed the suit as being out of time, but on 
appeal, the decision was modified by the 
learned Subordinate Judge who made a 
decree for part of the perind in suit. Defen- 
dants have preferred thisappeal. There is 
no cross-objection by plaintiff. Priyanath 
De and Rajendra Nath De were two brothers 
and had some ejmali properties. There 
were also separate properties of Rajendra. 
Priyanath died, leaving two sons as his 
heirs, and they are the defendants. in this 
suit. Rajendra fell ill in 1917 and came 
down to Calcutta for treatment, and in 
December 1919 he died, leaving his widow, 
the plaintiff, as his sole heiress. During this 
period, itis said, Rajendra was unable to 
look after tLe properties himself, and left 
the management to his nephews. Tte 
nephews continued in management afier 
Rajendra’s death. Their case is that they 
regarded all tLe properties as ejnali. Asa 
matter of fact, a few months after Rajen- 
dra’s death Priyanath’s sons instituted a 
suit (T.S. No. 70 of 1920) for partition of 
these properties. A preliminary decree was 
passed on September 29, 1921, but tke 
suit was eventually dismissed for default on 
November 12, 1921, owing to the plain- 
tiffs’ failure to deposit the costs of the 
Commissioner of partition. This order was 
confirmed on appeal by this Court on Decem- 
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ber 18, 1924 (in F. A. No. 52 of 1922), 
the question’ as to the right of any of the 
parties to bring afresh suit for pjrtitien 
being left open. A fresh suit was afterwards 
actually instituted by one of the sons of. 
Priyanath (T. S. No. 19 of 1925), and one 
of the issues raised in it was whether some 
of the properties, being the prcperties 
conzerned in the present suit, were the self- 
acquired properties of Rajendra. The trial 
Court found they were so, and this finding 
was affirmed on appeal (in T.A No. 9 of 
1929. The appellate judgment was passed 
on February 2. 1933, and this date. is 
important as the defendants say that in 
consequence of this decision they gave up 
their possession of these properties to the 
plaintiff on and from this date. The posi- 
tion consequently is that the defendants 
were in possession of these properties, since 
admitted to be the separate properties of 
Rajendra, right from the date of his illness 
in 1917 down to the dite of the final decree 
in the partition suit, February 2, 1933, 
aforesaid. The claim for accounts is in 
respect of the whole of the period. 


In what character was such possession 
held ? On that will depend the question of 
limitation. The possession might be that of 
trustees, in which case the question would 
be, if s 10, Limitation Act, would apply; 
or it might be that of agents, bringing 
the case under Art. 89, or, as a third 
alternative defendants might be regarded 
as trespassers, and Art. 109 made to apply; 
plaintiff's case in the plaint was that the 
defendants wera trustees appointed by her 
husband, and she asked for accounts on 
this basis; in the alternative, she made a 
case of wrongful possession and misappro- 
priation of the usufruct. Defendants repu- 
diated the character of trustees altogether, 
and asserted on the other hand that they 
wore in possession throughout in the bona 
file belief that the properties were eymali. 
This of course implied that to the extent of 
eight annas defendants admitted the 
plaintiff's title. The learned Munsif was of 
opinion that merely because Rajendra had 
asked the defendants to look after his 
properties, it did not follow that they were 
appointed trustees by hin: s. 19 would 
not therefore apply. Nor eould the defen- 
dants be regarded as trespassers, seeing 
that no. mesne profits were claimed against 
them. If, then, they were agents of Rajen- 
dra, the agency ter ninated with his death, 
and as the suit was brought more than 
three years after that, it was clearly barred 
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by limitation. In “this view the Munsif 
dismissed the suit. 

Ono appeal, the learned Subordinate 
Judge’ thought it “proper” to hold that 
the defendants came to possess the land 
from 1917 as agents of the plaintiff's 
husband. On the latter's death in 1919, a 
new agency was created between them and 
the plaintiff, but by reason of the parti- 
tion suit which they instituted in 1920, 
claiming an eight annas interest adversely 
to her, they must be deemed to have 
dropped this character and become tres- 
passers as regards the said eizht annas from 
that point of time. As regards the remain- 
ing eight annas, the new agency was held 
to continue till February 2, 1933, when, 
as already stated, the defendants admit- 
tedly gave up possession. On this basis, 
plaintiff would be entitled to accounts !1) 
from 1917 to 1919 (3. e. till the death of 
Rajendra) as his agents, and (2) from 1919 
to February 2, 1933, as agents of plain- 
tiff in respect of eight annas, and also (3) 
to mesne profits for the same period from 
1919 to February 2, 1933, in respect of the 
remaining eight annas, so far, of course, as 
the claim for any of these periods, in 
whole or in part, was not barred. As for 

(1), the learned Subordinate Judge held 
that this was obviously barred under 
Art. 89, but the claim under (2) was withia 
time, the suit having been instituted within 
three years of the termination of the 
agency, while as regards (3) it was barred 
except. for a period within three years 
preceding: the suit, i. e. for the period 
April 16, 1231, to February 2, 1933, the suit 
having been filed on April 16 1934. He 
made a decree in favour of the plaintiff 
‘accordingly. As there is no cross-objection 
by plaintiff, no question arises in this 
appeal as regards the periods for which 
the claim has been disallowed by the 
learned Subordinate Judge. 

As regards the decree for mesne ‘profits 
made by the learned Subordinate Judge, 
the learned Advecate for the plaintifi- 
respondent is frankly unable to support the 
basis on which it was made. A case of 
mesne profits had not in fact been made in 
the plaint. The plaint asked for accounts 
on the footing of trustees: the alternative 
cass of wrongful possession and misappro- 
priation was really onthe basis of breach 
of trust. If defendants are to be made 
Hable in respect of eight snnas of the 
properties for any period for which mesne 
profits have been allowed, Mr. Ghosh con- 
‘gedes it must be on some other basis than 
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that of trespasfers. Hoe dces not in fact 
distinguish between defendants’ possession 
of this eight annas and their possessione of 
the remaining cightannas. The appellant's 
main contention is that plaintiff must be 
pinned down to the case she made in the 
plaint, that of trustees, and as this case, 
they argue, fails on the findings of the 
Courts below, the suit’ must fail. It is 
necesgary accordingly to examine the find- 
ings, Tnis is how the Munsii expressed 


‘himself; - 


“It is true that the defendants came to possess 
the suit lands as they were asked by Rajendra 
t This would not by 
itself constitute trust. They were admittedly not 
to receive any salary or any other pecuniary 
advantage, though they afterwards misappro- 
pristed the usufruct, Rajendra did not ask them 
to render any account. Consequently, unless they 
were appointed trustees, the suit cannot be 
governed by s. 10, Limitation Act. It does not, 
transpire from the evidence if the plaintiff stated 
the defendants as trnstees in her defence in the 
partition suit.. If the defendants were trustees, 
they were not entitled to bring the partition suit 
to claim any share in those lands for themselves, 
Thus these suits repudiate such allegations of 
trusteeship,” i 

I do not think it can be said that the 
learned Munsif meant to come to a finding 
of fact on the question: as he put it him- 
self, the question was whether the ‘facts 
which he found did constitute a trast, The 
learned Subordinate Judge said that as for 
the finding about possession, he entirely . 
agreed with the Munsif. Somewhat incon- 


‘sistently, however, he went on to refer to 
‘para. 


12 of the written‘statement as 
supposed to contain an admission of the 
defendants ‘that they were “entrusted” to 
look after the properties. Later on, he 
proceeded to observe ds follows: | s 

“I believe the plaintiff's case (and as also found 
in the partition suit) that the defendants being 
entrusted with the management were in posses- 
sion since 1324 B. S, (corresponding to 1917) tp 
1933 February ........Such possession began as a 
possession of an agent. The plaintiff by using the 
word “trustee” seems.to mean that the defendants 
were entrusted with the management ‘Their posi- 
tion was, in such circumstances, that of an agent. 
Even if the plaintiff be pinned to the state- 
ment in the plaint that the defendants possessed 
as trustees, still it would not affect her. There 
would not be any material difference. The bene- 
ficial owner may sue the trustees for accounts 
when the trust terminates, if the property was in 
the hands of the trustees. Butin consideration of 
the position and the circumstances, I think it pro- 
per to hold that the defendants came to possesss 
the land from 1324 as agent of the plaintiff's 
husband," 


Fron the way in which the learned Sub- 
ordinate Judge expresses himself, it is 3ome- 
what difficult to make out if he detinitely 


negatives the case of trust, unless it be 
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that: his use of the word “entrusted” is not 
meant to have any signiticance. This much, 
coun is clear that his reference to 
para, 12 of the written statement was not 
intended to spell out a case of trust from the 
‘admission said to be contained therein. 
There is, in fact, no such admission; it is 
only an admission of the fact that the 
defendants had faken possession at the 
request of Rajendra and continued in posses- 
sion after his death. It seems to me that 
the true view to take is to hold that there 
is no finding one way or the other as to 
trust. Neither of the Oourts below speeks 
with a certain volce on the point, and it 
cannot be said therefore that the case of 


trust fails on the findings as the appellants’ 
contend. But apart from the finding is it 


possible to maintain that a trust has been 
established ? It is needless to point out that 
«ifa trust is to be found to save limitation, 
` it must be found in terms of s. 10, Limita- 
‘tion Act, in other words, it must be shown 
that the defendants are persons “in whom 
property has become vested in trust for any 

‘ specific purpose”. 
The learned Subordinate Judge has held 
that the defendants came into possession 
: as agents of Rajendra. Mr. Ghosh, on behalf 
of*the plaintiff, accepts this finding, but 
says that this was uot a case of simple 
agency, but of agency coupled with a fidu- 
ciary relationship, and he relies strongly 
on the case in Burdick v. Garrick (1) in this 
connection. There is a well-marked distinc- 
- tion between the relation of agency and 
that of trust, but it need not be disputed 
that agency may often involve a relation 
of trust and confidence, and that property 
: in the hands of an agent may sometimes 
- be impressed with a trust for the benetit 
of the principal, and it need not be further 
edisputed that an agent may not, in such 
circumstances, set up the Statute of Limi- 
tation in bar of a suit for an account by 
the principal. The case cited by Mr. Ghosh 
is undoubtedly an authority for this. But the 
alleged trust in the present case was in 
respect of immovable property, and Mr. 
Ghosh is consequently faced with an ini- 
tial,and what on face of it looks likean 
almost insuperable difficulty which Mr. 
Bagchi puts in his way by virtue of s. 5, 
Trusts Act, 18:2, (Act IL of 1sx2), which 
was eXtended to the Presidency of Fort 
William in Bengal by Notitication No. 855-J, 
published in the Calcutta Gazette of 
March 5, 1913, Part I, p. 360. This section 


gg) (1870) 5 Ob, 283; 39 LJ Oh, 369; 18 W R 
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provides ; : 

“No trust in relation to immovable property is 
valid unless declared by a non-testamentary instru- 
ment in writing signed by the author of the trust‘ or 
the trustee and registered, or by the will of the 
author of the trustorof the trustee," 


Admittedly in this case, there was no 
instrument in writing. Mr. Ghose seeks to 
get out of this difficulty by reference to the 
last paragraph of this section which says: 
“These rules do not apply where they 
would operate so as to effectuate a fraud.” 
I agree that this would be an effective 
answer, if the existence of a trust could 
be otherwise deducted; for, in that case 
what else would it be but an act of fraud 
if the defendants, though trustees in fact, 
were still to escape their just liabilities 
as such, merely from the non-existence 
of an instrument in writing? It makes 
it necessary therefore to see if the facts 
and circumstances here really establish a 
trust, which means, as already pointed 
out, a trust such as s. 10, Limitation Act, 
contemplates. It may be, as was suggested 
by Markby, J. in Kherodemoney Dossee 
Doorgamoney Dossee (2), at pp. 468 469*, that 
the word “vested” ins. 10 is to be taken, 
when speaking of a person standing in 
a fiduciary relation, not in the sense of 
“owned”, but in the sense of “held in 
possession”, though it seems to me that 
this view can no longer be maintained 
after the clear pronouncement of the Judi- 
cial Committee in Vidya Varutt Thirtha v. 
Balusami <Ayyar (3), at p. 3157. But 
Markby, J. also pointed out in that cage 
that s. 10 was not intended to comprise 
all fiduciary relations whatsoever. The 
learned Judge further proceeded to explain 
the meaning of the words “for any 
specific purpose”. Ina way every trustee 
must be a trustee for a specific purpose 
in the sense that a purpose can be 
indicated to which the property held by the 
trustee must be applied by him. But the 
words in his opinion were intended as 
words of restriction, and by “specific 
purpose” must be meant a purpose which 
hes been specified by the person who 
created the trust. Reference may be made 
in this connection to the decision of the 
Judicial Committee in Khaw Sim Tek v. 


(2) 4 0455; 3 0 L R 315, 

(3) 48 LA 302; 65 Ind. Cas. 161; A I R1922 P 0123; 
44 M831; (1921) M W N 449; 41 MLJ 344; 3UP LR 
(P 0)-62;15 L W 78; 30 M L T66; 3P L T 245; 
26 O W N 537; 24 Bom. L R 629; 20 A LJ 497 
(PO. 
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Chuah Hoot Gnoh Neoh (4), where, inter- 
preting s. 10 of the Limitation of 
Suits Ordinance (VI of 1896) of the Straits 
Settlement, expressed in idential terms 
ass. 10, Limitation Act, Lord Buckmaster 
said at p. 43*: 

“A specific purpose, within the meaning of g. 10 
must, in their Lordships opinion, be a Purpose that 
is either actually and specifically defined in the 
terms of the will or the settlment itself, or a purpose 


which, from the specified terms, can be certainly 
affirmed.” 


This confirms the view expressed by 
Markby, J. in Kherodemony Dossee v. 
Doorgamony Dossee (2), that the 
Indian Legislature did nob think it desir- 
able, after a certain lapse of time, to 
enforce trusts which had to be gathered 
from the terms of a conversation and had 
not been declared by any specific words : 
see p. 470 of the report. See also the 
recent decision of this Court in Bibhuti 
Bhusan Datta v. Anadinath Datta (5). On 
the authorities I think it can be safely 
affirmed that such trusts as the law would 
imply from the existence of particular 
facts or fiduciary relations are excluded 
from the operation of s. 10, The very 
Case on which Mr. Ghosh relies, Burdick 
v. Garrick (1), would show that not every 
agent standing in a fiduciary relation is 
precluded from setting up the bar of 
limitation to a suit for an account by 
his principal. In that case the agent was 
appointed by a power-of-attorney, under 
which he was authorized to receive and 
invest, to buy real estale, and otherwise 
to deal with the estate: under no cir- 
cumstances had he the least right to apply 
the money tohis own use, or to keep it 
otherwise than to a distinct and separate 
account. Itisin these circumstances that 
Lord Hatherley, L. C, said: 

“But in the present case we have an agent who is 
entrusted with .those funds, not for the purpose of 
being remitted when received to the principal, but 
for the purpose of being employed in a particular 
manner, in the purchase of land or stock; and which 
moneys the factor or agent is bound to keep 
totally distinct and separata from his own money 
and in no way’ whatever to deal with or make use 
of them. How a person who is entrusted with 
funds under such circumstances differs from one in an 
ordinary fiduciary person, I am unable to see, That 
being so, the Statute of Limitations appearsto me 
to have no application in the cage.” $ 

Judged by this test, I have no doubt 
the plaintif in the present case must be 

(4) 49 I A 37; 102 Ind. Cas. 832; AIR 1922 PO 212; 
ee LR 121; 30M L T 160; 26 O WN 495 
(5) 61 O 119; 150 Ind, Cas, 398; A IR 1934 Cal. 87; 
58CL J 502; 6R C 847, 
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held to have failed to prove a trust such 
as would remove the bar of limitation 
from her way. This is plaintiffs dwn 
evidence : i ° 

“From this time, 4. e., two years before his death 
my husband asked the defendants to look after his 
properties and affairs at home. Since. then the 
defendants did it. The defendants paid our rent for 
two or three years, but did net pay me anything or 
any crop . . ..They were to realize rent and paddy and 
then paying rent would also send us paddy.” 

In other words, here were agents whose 
duty it was to remit ‘moneys received to 
the principal, and it could hardly be 
said that there wasa vesting in them or 
a Vesting for a specific purpose within 
the meaning of s. 10. Mr. Ghosh recog- 
nized the weakness of his case under 
8. 10, and at one stage of the argument, 
frankly stated that this section would not 
apply. His main endeavour in fact was 
to accept the position that defendants were 
agents of Rajendra, and show that as they 
continued in possession even after his 
death, they must be deemed to have 
stood ina fiduciary relation to the plaintiff. 
Even so he would have to bring his case 
unders. 10 in respect of the period 
subsequent to Rajendra’s death, to escape 
the bar of limitation. The case of implied 
agency in respect of this period made by 
the Subordinate Judge cannot obviously 
stand. Apart from the fact that a case of 
agency had not been made in the plaint, 
and what is more, no issue was raised on 
the question which was after all a ques- 
tion of fact, it is clear on the plaintiff's 
own evidence, such a case cannot be 
sustained. The case of agency failing, I 
do not think I can accept Mr, Ghosh's 
contention that as the defendants continued 
in possession after the death of Rajendra, 
the relation of trustees automatically 
arose. Trustees de son tort would come 
within the operation of s. 10, Limitation 
Act, see Dhanpat Singh v Mohesh Nath (6), 
but the existence of a trust must be first 
established before s. 10 may be applied 
against trostees de son tort; such persons 
would really come within the ambit of 
“legal representatives” mentioned in that 
section, which by s. 1-(11), Civil Procedure 
Code, includes persons intermeddling with 
the estateof the deceased. Even if it be 
supposed that a fiduciary relationship was 
created under the circunistances after 
Rajendra’s death, such a relationship 
could by no stretch of language be deemed 
a trust for a specified purpose within the 

eaning of s 10. x 
6) 24 Ow N 752; 57 Ind, Oas, 805; A TR 1920 Oak 
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Before parting, I may perhaps usefully 
Tecall the following words of the Judicial 
Committee in Perrazu v. Subbarayadu (7), 
at p. 207*, though not used in connection 
with s. 10: 

“Their Lordships desire once more to repeat the 
warning they have often given against attempting to 
apply without qualification the rules applicable 
to strict accounts between trustees and cestui qua 
trust that exist in this country, because in trath 


there are a number of fiduciary relationships in 
nee to which these rules cannot, in their entirety, 
a * 

This shows that the deduction which 
Mr. Ghosh attempted to draw from the 
case in Burdick v Garrick (1), for the 
purpose of establishing a trusteeship after 
Rajendra’s death from the fact of defen- 
dants’ continued possession cannot ba 
supported. The conclusion therefore I am 
led to upon an examination of the whole 
case is. that the plaintiff cannot invoke 
s. 10, Limitation Act,in her aid. This is 
no doubt a suit for accounts, and sucha 
suit is now expressly within the words of 
8.10 as it stands under the Limitation Act 
of 1908: all the same, I might perhaps 
add, as was pointed out by the Judicial 
Committee in the case already referred 
to,*Khaw Sim Tek v. Chuah Hooi Gnoh 
Neoh (4), cne useful test for determining 
whether sny particular trast is within the 
provisions of this section or not is to see 
if a suit for the purpose of following the 
trust property in the hands of the trustee 
would be to restore it to the trust. 
‘Obviously in the present case the plaintiff 
does not pretend that the trust should be 
restored. Asthe case of trust thus fails, 
and as neither a case of implied agency 
nor of wrongful Possession can be 
sustained, the reault is that the suit must 
wholly fail. The appeal is accordingly 
allowed, the judgment and decree of the 
Subordinate Judge are set aside and 
those of the Munsif restored. In the 
circumstances, there will be no order for 
costs in any of the Courts. 

D. Appeal allowed. 

- (7) 481A 280; 61 Ind. Cas. 690; A IR 1922 P O 71; 
44 M 656; 19 AL J 621; 340 LJ 56; 41 MLJ33;2 
Bom. L R 920; (1921) M WN510;3 U P L R (PO) 
So ee ee T 1; 30MLT1 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 8 of 1938 . 
March 9, 1938 ? 
ADDISON AND Din MouHaMMaAD, JJ, 
SARDAR SINGH —P LAINTIFR—APPELLANT 
versus 
Messrs. NAWAL KISHORE 
KHARAITI LAL or GHEERA KHANA, 
DELHI AND OTHERS— DEFFENDANTS— 
RESPONDENTS 

Civil Procedure Code (Ace V of 1908), Sch. II, 
paras. 20,15 (6), s. 11 — Grounds for invalidity in 
para. 15 ie) do not cover matiers of procedure and 
not raised before arbitrator ~ Application under 
para, 20—Objection that applicant was partner of 
opposite party and socould not claim specific amount 
—Trial Court deciding point against opposite party— 
No decision of High Court on the point obtained—Na 
such objection before arbitrator — Separate suit for 
dissolution of partnerehip by opposite party against 
applicant — Award, held could not be challenged— 
Decision on question whether parties were partners 
held did not operate as res judicata. 

The grounds of invalidity of an award contem- 
plated in para, 19 (c), Sch. II, Oivil Procedure Code, 
refer to those matters which apparently go to the root 
of theaward and matters which merely pertain to 
procedure and have not been agitated before the 
arbitrator are not covered by it. 

On an application under para, 20, an objection was 
raised, inter alia, that the party applying was a 
partner of the opposite party and consequently could 
not make ademand for a specific sumof money. No 
such objection was raised before the arbitrator. The 


. point was decided against the opposite party in the 


trial Court. No decision was obtained on it from 
the High Court, but the opposite party instituted a 
separate suit for dissolution of the partnership and 
rendition of accounts against the applicant. It wag 
contended in defence that the decision onthe ques- 
tion whether the opposite party was a partner of the 
applicant operated as res judicata : : 

Held, that opposite party was not debarred from 
contesting the question iu the suit for dissolution of 
partnership. 

Held, also that it was opento the opposite party to 
agree to the reference, although it was being sought 
by a partner, and to have the mutual adjustment of 
account made in a separate proceeding, Not having 
raised any objection before the arbitrator on the 
score of partnership to the claim put forward by 
the applicant, he could not afterwards challenge the 
award on the ground that it had been obtained by 
one partner against another for a specific sum. 

L. P. A. irom the decree of Mr. Justice 
Bhide, in N. A. No. 644 of 1937, dated 
November 25, 1937. 

Messrs. Mehr Chand Mahajan and Sham- 
shair Bahadur, for the Appellant. 

Messrs. Bagwat Dayal and J.N. Aggar- 
wai the for Respondents (Vefendants Nos. 1 


and 4, respectively). 


Din Mohammad, J.—This Letters Paten- 
Appeal has arisen in the following circum- 
stances: On March 28, 1933, the firm 
Nawal Kishore Kharaiti Lal through one 
Babu Mal on the one side and Sardar Singh 
and Mithu Mal, proprietors of the firm 
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Mithu Mal Company on the other, made a 
reference to arbitration without the inter- 
vention’ of a Court on which an award was 
made by the sole arbitrator, Hagari Mal, 
on April 4, 1933. It may be remarked that 
Mithu Mal after whom the second firm is 
called is the same Mithu Mal who is a son 
of Kharaiti Lal. Later, an application was 
made under para. 20, Sch. II, Oivil Proces 
dure Code, that the award be fled in Court. 
This application was resisted by Sardar 
Singh on various grounds. He contended, 
inter alia, that firs; Babu Mal: who had 
signed the reference on behalf of the firm 
Nawal Kishore Kharaiti La}, was not a 
person authorized to make the reference 
and consequently the reference was illegal: 
and secondly, that no Specific sum could 
be claimed from him or the firm which he 
represented inasmuch as the firm Nawal 
Kishore Kharaiti Lal as such was a partner 
of the firm Mithun Maj Company and the 
sum demanded if recoverable at all could 
‘only be claimed in the partnership account. 
‘The trial Court, while holding that the 
. Partner of the firm Mithun Mal Oompany 
was Mitha Mal in his individual capacity 
and not the firm Nawal Kishore Kharaiti 
‘Lal, dismissed the application on the 
ground that Babu Mal was not a person 
authorized to make the reference in question. 
From that order an appeal was preferred 
to this Court which came on for hearing 
before Abdul Rashid, J. He did not agree 
with the Court below on the point decided 
against the firm Nawal Kishore Kharaiti 
“Lal and allowed the appeal. He, however, 
pronounced ne decision on the other point. 
‘Teferred to above as it was not agitated 
‘before him by- the respondents’ Counsel. 
Against his order a Letters Patent Appeal 
was presented but it was dismissed in 
limine. 
In the meantime, on May 22, 1934, Sardar 
“Singh had lodged a suit for the dissolution 
of partnership and rendition of accounts 
_ against the tirm Nawal Kishore Kharaiti 
Lal along with Kharsiti 
Mal and = Mithu 
names, In that suit the defendants con- 
tended that the question whether the firm 
_ Nawal Kishore Kharaiti Lal was a partner 
of the firm Mithu Mal Company could not 
be tried inasmuch as it could have been 
raised before the arbitrator in the first 
Instance and could also have been taken 
“in objections when an application was made 
Jor fling the award. 
Judge, First Class, 


f upheld the þar ofres 
judicata on both the 


grounds stated above. 
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On appeal the District Judge maintained 
the decision of the Court below solely en 
the ground that the question at issđe had 
been raiced in the course of objections to 
the award and decided against Sardar 
Singh. A further appeal was preferred to 
this Court against the order of the District 
Judge which was disposéd of by Bhide, J. 
He came to the conclusion that although 
8.11, Civil Procedure (ode, did not apply 
in terms, the general.principles of reg 
judicata were applicable and that inasmuch: 
as Sardar Singh did not succeed in his plea 
to the same effect before the Court ordering 
the award to be filed, he could not be 
allowed to re-open the matter in the regular 
suit. Hence this Letters Patent Appeal. 

Counsel for the appellant has criticized 
the judgment of Bhide, J. on three grounds: 
(1) that the question whether the firm 
Nawal Kishore Kharaiti Lal was a partner 
of the firm Mithu Mal Company was not 
relevant to the arbitration proceedings or 
to the proceedings under para. 20, Sch. H; 
(2) that both the parties to the reference 
having joined in {making the reference, the 
award made thereon could not be declared 
to be invalid even if the frm making „the 
application was a partner of the opposite 
party and that consequently an objection 
on that score was not covered by para. 21 
read with para. 15 (e), Sch. II, Civil Pro» 
cedure Code, and (3) that in any circum- 
stances the Explanation to s. 11, Civil 
Procedure Oode, which was technical in its 
character could not be invoked in this case 
even if ib were possible to hold thatthe ` 
general principles of res judicata applied. 
The crucial point in this case is whether 
the words “otherwise invalid" as contained 
in para. 15 (6) can be so interpreted as to 
include an objection raised on the ground 
that the party applying under para. 20 was 
a, partner of the opposite party and conse- 
quently could not make a demand for a 
specific sum of money. If it is once found 
that the objection set forth above is not 
contemplated by para. 15 c), the question 
of res judicata loses its importance. 

Could a decree obtained in a regular suit 
in similar circumstance. be declared to be 
a nullity or avoided otherwise in appeal? 
The answer is clearly in the negative, 
First, itis not all suits for specific sums 
of money between the partners that are 


parred: see Lindley on Partnership 
(Edn. 10), p. 652, and Singhal’s Law of 
Partnership in British India, p. 363, 


Secondly, even if a suit for a specific sum 
of money by one partner against ‘another 
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is not competent, ibis open, to the partner 
who is being sued to waive this objection 
and to allow the decree to be passed. Once 
having done so, he cannot afterwards 
challenge the decree nn the ground of the 
incompetency of the suit. Similarly, it 
was open to Sardar Singh to agree to the 
reference, although it was being sought 
by a partner, and to have the mutual 
adjustment of account made in a separate 
proceeding. Not having raised any objec 
tion before the arbitrator on the score of 
partnership to the claim put forward by 
the firm Nawal Kishore Kharaiti Lal he 
could not afterwards challenge the award 
on the ground that it had been obtained 
by one partner against another for a 
specific sum. The grounds of invalidity of 
an award contemplated in para. 15 (c) in 
our view refer to those matters which 
apparently go to the root cf the award and 
matters which merely pertain to procedure 
and have not been agitated before the 
arbitrator are not covered by it. If therefore 
Sardar Singh did not persist in obtaining 
a decision on this point from this Court on 
appeal, even after it had once been decided 
against him by the trial Gourt, he is not 
debarred from contesting the matter in the 
present suit, Here the question is directly 
and substantially inissue and on it binges 
the decision of the whole case. The decision 
on a matter which could not or should not 
have been raised before dees not operate 
as res judicata in a subsequent suit. 

In face of this finding it is not necessary 
to decide whether the proceedings under 
para. 20 could be called a ‘former suit’ 


within the meaning of Expln. 1 to s. 11, 


Civil Procedure Code. Holding therefore 
that the question at issue can be raised in 
this suit we allow the appeal, set aside the 
judgment of the learned single Julge of 
«this Court and remand the case to the 
trial Court for disposal in accordance with 
law. In the peculiar circumstances of the 
case, there will be no order as to costs before 
us. 
D, Appeal allowed. 


pa 
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MULLA, J. 
RAMESHVAR DAYAL—AppgELiantT 
versus 
SHEO NARAIN—CxrEpttor—ResPon DENT 
U. P. Encumbered Estates Act (XXV of 1934), 
as, 4, 9 (1)—Notice published in Gazette in accord- 
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ance with s. 9 (1), whether meant for all creditors 
whether their nares appear in application under 
s. 4 or not—Special Judge, whether has power to 
admit or receive written statement filed by creditor 
more than five months after date of publication - of 
notice under s. 9 (1). hi 

The notice prescribed by al. (1) of s 9 of the 
U. P. Encumbered iEstatee Act, isa general notice 
given to all persons having claims in respect of 
private debts, both decreed and undecreed. against 
tha person or the property of the landlord by or on 
whose behalf the’application has been made under 
e. 4 of the Act. There is no warrant for holding 
that this notice in such general terms is meantonly 
for the creditors who have not been named in the 
application under s 4 The notice published in the 
Gazette in accordance with cl. lof s. 9 is meant 
for all creditors whether their names appear in 
the application under s. 4 or not. The Act does not 
contemplate any notice being issued to the creditors 
whose names have been mentioned in the applica- 
tion under s 4, It isonly a copy of the notice 
published in the Gazette which has got to be sent 
to such creditors by registered post as an additional 
precaution. , 

A creditor can have only three months’ time from 
the date of the publication of the notice for filing his 
written statement and can further be allowed to 
present his written statement within a period of two 
months immediately after the expiry of the former 
period if he is able to satisfy the Special Judge 
that he had sufficient cause for not presenting it 
within such period. It is not within the power of the 
Special Judge toadmit or receive any written state- 
ment which is filed more than five months after 
the date of the publication of the notice in the 
Gazette as required by cl. (1) of s. 9, U, P, Encum- 
bered Estates Act. Ashraf v. Saith Mal (1), relied 
on, 


F.C. A. from the order of the Special 
Judge, First Grade, Jhansi, dated January 
3, 1938. 

Mr. Ambika Prasad, for the Appellant. 

Mr. Jai Kishan Lal, for the Respon- 
dent. 


Judgment.—This appeal arises out of an 
order passed by a Special Judge of the 
First Grade in a proceeding under the 
Encumbered Estates Act. The appellant, 
Rameshvar Dayal, is a landlord who has 
made an application under s. 4, Hncumber- 
ed Estates Act. It is admitted that in that 
application he mentioned the name of the 
respondent Sheo Narain in the list of his 
creditors. It is further admitted that when 
the appellant was asked by the Court to 
furnish further particulars as required by 
s. 8 (d), Encumbered Estates Act, he gave 
the name and address of the respondent 
Skeo Narain amongst his creditors. A 
notice was then published in the Gazette 
as required by s. 9 of the Act. A copy of 
that notice was also ordered by the Court 
to be sent to the respondent Sheo Narain 
ag required by s. 9 (2)of the Act. Attempts 
were made to effect personal service of that 
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copy of the notice on the respondent but 
they failed. The appellant then asked 
the Court to make a.final attempt by send- 
ing the copy of the notice to the respondent 
by segistered post and also by having 
service effected upon him through the 
District Judge. The process-server who 
was entrusted with the service of notice 
reported that the respondent refused to 
take delivery and thereupon the District 
Judge held the service to-be sufficient and 
made a report accordingly to the Special 
Judge. The other notice sent by registered 
post was returned unserved. The report 
of the process-server in which it was alleged 
that the respondent refused to take delivery 
was made on July 29,1937. The notice in 
the Gazette was published on June 5, 1937. 
On December 7, 1937, the respondent 
appeared before the Special Judge and put 
in a written statement. Objection was 
taken on behalf of the appellant on the 
ground thaf a pericd of five months having 
expired since the publication of the notice 
jn the Gazette, the respondent was not 
entitled to put ina written statement at all 
and his claim must be deemed under the 
law to have been discharged. The learned 
Special Judge has repelled this objection 
and has allowed the respondent to putina 
written statement of his claim, hence the 
present appeal. 


The simple argument of the appellant is 
that under the law as it stands, the Special 
Judge has no power to accept a written 
statement by a creditor if it is presented 
more than five months after the date of the 
publication of. notice 
Reliance is placed in support of this con- 
tention on the mandatory provisicn con- 
tained jn 5. 9 (3), Encumbered Estates Act, 
which rune as follows: 

“The written statement must be presented within 
the period specified in the notice unless the claimant 
satisfies the Special Judge that he had sufficient 
cause for not presenting it within such period ja 
which case the Special Judge may receive the state- 
ment if presented within a further period of two 
months." ` 

The language of this sub-section is per- 
fectly plain and undoubtedly supports the 
appellant's contention.- The learned 
Special Judge has, however, held that the 
notice in the Gazette which is published in 
accordance with cl. (1) ofs. 9 of the Act is 
meant only for those creditors whose names 
have not been mentioned in tke application 
made by alandlord under s. 4 of the Act. 
He argues that a ereditor whose name is 
mentioned in the application can appear 


RAMRSHVAR DAYAL V. SHEO NARAIN ‘AUL.) 


in the Gazette.’ 


181 TO 


Judge -at any time and 
can fle awritten statement. I need only 
aay that this is obviously a wrong view 
of the law. The notice prescribed by ch (1) 
of s.9 of the Act is a general noticg given 
to all persons having claims in respect of 
private debte, both decreed and undecreed, 
against the person or the property of the 
landlord by or on whose behalf the appli- 
cation has been made tnder s. 4 of the Act. 
There is absolutely no warrant for holding 
that this notice in such general terms is 
meant only for the creditors who have not 
been named in the application under s. 4 
of the Act. It has also to be borne in mind 
and this is a point ‘which is apt to be 
overlooked that the Act does not con- 
template any notice being issued to the 
creditors whose names have been mention- 
edin the application under s. 4. It is 
only a copy of ths notice published in the 
Gazette waich has got to be sent to such 
creditors by registered post as an addi- 
tional precaution. The notice published 
inthe Gazette in accordance with cl. 1 of 
a. 9is clearly meant for all creditors whe- 
ther their names appear in the application 
unders. 4or not. The learned Counsel for 
the respondent argued that the provision in 
cl. (2) of s. 9 that a copy ot the notice shall 
be sent by registered post to each ofthe 
creditors whose names and addresses are 
mentioned in the application necessarily 
implies that such copies must be proved to 
have been personally served upon the 
creditors against whom the provisions of 
sub's. (3) of s. 9 are sought to be enforced. 
In answer to this argument it is enough to 
refer to the plain language of cl. (3) of 5. 9 
which refers to the notice published in the 
Gazette and not to the copy of the notice 
sent by registered post to the creditors, 
In my view of the law as contained in 
el. (3) of s. 9, I think it is perfectly clear 
that a creditor can have only three months’ 
time from thedate of the publication of the 
notice for filing his written statement and 
can further be allowed to present his 
written statement within a period of two 
months immeditately after the expiry of 
the former period if he is able to satisfy 
the Special Judge that he had sufficient 
cause for not presenting it within such 
period. It is not within the power of the 
Special Judge to admit or receive any 
written statement which is filed more than 
five months after the date of the publication 
of the notice in the Gazette as required by 
el. 1) of 8.9 This view finds support from 
a decision of a Division Bench of this 


before the Special 
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Court in Ashraf v. Saith Mal (D. The 
facts of that case are no doubt slightly 
different inasmuch asa notice was in that 
case served upon the creditor but that does 
nob, if my opinion affect the interpretation 
of cl. (3) of s. 9 of the Act. The result 
therefore is that I allow this appeal and set 
aside the order passed by the learned 
Special Judge. The appellant shall have 
his costs from the respondent. 


8. Appeal allowed. 
(1) 9377 AL J 1101; 173 Ind. Cas. 186: AI R 


1938 All, 47; IL R (1938) All. 110; 1938 R D 79; 10 
R A 462; 1938 AL R 9G 


LAHORE HIGH COURT 
Second Appeal No. 1604 of 1936 
October 4, 1937 
Burne, J. 
on difference between 
DALIP SINGH AND Skemp, JJ. 
RURA anp ANOTHER—PLaInTiggs— 
APPELLANTS 
versus 
BANTA anp OTRERS—DEFENDANTS— 


RESPONDENTS 
Limitation—Starting point—Fresh invasion of 
right amounting to repetition of old invasion gives 
new stariing poini—Res judicata—Co-defendants— 
Essentials for—Held decision was not res judicata 
between co-defendanis. 
Per Skemp, J.—Every invasjon of 


Pe 4 right although 
it might be JM Tepstition of the old 


one gives a new 


without a difference, 
Per Bhide and Dalip Singh, JJ -r Skemp, 
For res judicata between co-defendants (1) there 


; (3. the question between the co- 
defendants must have been finally decided |p. 203, 


put in any appearance, It was decided that 4 wag 
re in accordance with a 
Subsequently C put in an 


This was disputed b GO and 
B claimed, that the point A 4 


between B and C both of them 
A’s suit : 

Held, that the question of preference between the 
two pedigree tableg was neither raised’ nor decided 
as. between B and C in A's suit. Nor was it neces- 
sary to decide that in that suit. Oonsequently the 
decision in A’s suit was not res judicata in favour 
of Bin his suit against C. Munni Bibi vy. Tirloki (D, 
distinguished and relied on, ` f 
LA 
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Messrs. Achhru Ram and Indar Dey, for 
the Appellants.* 

Moesa. D. N. Aggarwal and Ram Lal 
Anand. I. for the Respondents. ae 

Skemp, d.—The land in suit measuring 
157 kanals 17 marlas originally belonged 
to one Ruldu whn died sometime between 
the Settlements of 1850 and 1885. Raldu 
was childless and it devolved by inherit- 
ance on Various of his collaterals one 
after another and finally on Musammat 
Tabo, widow of Bhupa. the last collateral. 
Musammat Tabo was in possession at the 
Settlement of 1885 and did not die till 1918. 
Since her death, there have been no less 
than five suits about this land, mostly 
because the pedigree tables of 1850 and 
1885 are at variance with each other. On 
the death of Musammat Tabo, the land 
passed by mutation to the various col- 
laterals of Bhupa who shared in accordance 
with the pedigree table of 1850. The 
mutation was sanctioned on January 12, 
1921. On August 23, 1921, one Jhandu 
whose name will become familiar, brought 
a suit for a declaration that the entire 
Jand had been gifted to him by Musammat 
Tabo. The suit was dismissed and so was 
the appeal. The Subordinate Judge's 
judgment is not on the record but it was 
dismissed by the District Judge on the 
ground that the gift was not proved. The 
District Judge made some remarks that the 
pedigree table of 1850 was to be preferred 
to the latter one, but these are clearly 
obiter. On June 26, 1924, Jhandu brought 
a second suit for a declaration that he 
was entitled to 1/108th share in the pro- 
perty in accordance with the pedigree table 
of 1885. The suit was dismissed by Sheikh 
Laiq Ali, Subordinate Judge, on the 
ground—in my opinion erroneous—that the 
decision about the comparative value of 
the pedigree table was res judicata. Jhandu 
appealed to the District Judge and Colonel 
Roe, District Judge, on October 18, 1925, 
diemissed the appeal. His main finding 
wag that the suit was barred by the provi- 
sions of O, IT, r. 2, Civil Procedure Ccde, but 
in the ‘last sentence of his judgment he 
referred to res judicata. i 

Apparently Jbandu had been up to this 
time in possession of the entire area of 
167 kanals 17 marlas, but after Colonel 
Roe’s decision the other share-holders 
applied for partition in accordance with 
the mutation of 1921. The plaintiff object- 
ed and t'was referred to a Civil Court. He 
instituted a third suit in the Court of 
Sheikh Hamid Asghar, Subordinate J udge, 
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where ke sought that the shares should 
be determined by the pedigree table of 
1885 and based his cause of action on the 
defendante’ application for partition. This 
suit was dismissed by Sheikh Hamid 
Asghar on the ground that the plaintiff 
already had more than he would be entitl- 
ed to under the pedigree table of 1885. 
No appeal was lodged. The fourth suit 
was lodged by one Kala Singh, who is one 
of the parties to the present case relying 
on the pedigree table of 1885. The Sub- 
ordinate Judge relied on the pedigree table 
of the earlier Settlement and dismissed the 
suit on the merits. Kala Singh appealed 
to the Court of the learned District Judge 
and Khan Zaka-ud-Din accepted the appeal 
and relying on the pedigree table of 1885 
granted Kala Singh a decree for 1/12th 
share. 

After the decision ‘of this suit, the other 
Parties made a second claim for partition 
on the basisof the mutation of 1921 and 
on April 10, 1934, Jhandu brought the 
present suit for a declaration that the de- 
fendants could not claim in partition pro- 
ceedings any shares greater than those they 
were entitled to according to the pedigree 
table of 1885. On the issues, the trial 
Judge found that the plaintiff had a locus 
standi- to sue, that the pedigree table of 
1885 was to be preferred, that the plaintiff's 
conduct did not operate as an estoppel but 
that the suit was barred by the rule of res 
judicata owing to the judgment of Oolonel 
Roe. The plaintiff appealed and the learned 
District Judge allowed new points to be 
raised, He framed an additional issue: 
Did the decision in Kala Singh's case 
operate as res judicata in favour of the 
Plaintiff-appellants and also allowed argu- 
ments on tke points whether the suit be- 
fore sheikh Hamid Asghar operated as res 
judicata, and on limitation. He found that 
the suit was barred by limitation, that the 
plaintiff had no cause of action on account 
of the decision of Sheikh Hamid Asghar. 
He further held that Colonel Roe’s judg- 
ment operated as res judicata and that 
Khan Zaka-ud-Din's judgment in Kala 
Singh’s case would also operate as res 
judicata in favour of the present plaintiff. 
But in view of his findings as to cause of 
action and limitation, he dismissed the 
appeal, The plaintiffs have come here in 
second appeal. 

In my view the decision of the learned 
District Judge with regard to limitation 
is erroneous. He admitted that if Jhandu 
was in possession the second invasion of 
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his rights would give him a further right 
of action but he took the View that the 
second application for partition in accoyd- 
ance with the mutation of 1921 wagnot a 
fresh invasion of Jhandu's rights Wot a 
repetition of the first invasion. The dis- 
tinction between a fresh invasion and a 
repetition of a previous invasion is, in my 
opinion, a distinction wéthout a difference. 
The inbkabitants of North-West India 
would not be much concerned whether 
Nadir Shah’s subsequent invasions were 
repetitions of his previous invasion or fresh 
invasions. The application which led to 
Jhanda’s last suit was.not made in the 
same partition proceedings as those which 
led to the previous suit but was a sub- 
sequent application for partition and there-. 
fore there was, in my opinion, a fresh 
invasion of Jhandu's title which he thad a 
right to repel, and the suit is within time. 

As tothe ground thatthe result in the 
suit in Sheikh Hamid Asghar’s Oourt 
would operate as res judicata, I do not 
agree. Inthe suit tried by Sheikh Hamid 
Asghar, it was merely decided on a preli- 
minary issue that that suit could not pro- 
ceed. The question now is whether the 
present suit can proceed. The reason. 
ing of the learned District Judge on this . 
point is: 

“Comparing the plaint in the suit of 1927 with 
that in the present case, I find that both the 
allegations relating to the causeof action and the 
relief claimed are almost identical. The only 
difference is that in 1927 the order of the revenue 
authorities was said to have been passed on March 25, 
1927, while that in the present case is dated Janu- 
ary 6, 1934. But in both cases the order arose out 
of partition proceedings and directed the plaintiff 


-to establish his claim....by a civilsuit.... 


face of the decision in 1927 case it cannot be held 
that the plaintiff has any cause of action to bring 
the present case.” 

In my opinion this reasoning would be 
correct but for Kala Singh's intervening. 
suit, which is specially mentioned in. the 
present plaint. Paragraph 3 says: 

“That the pedigree table of 1850 has no value 
when compared with the pedigree table of 1885, 
has been held in the case, Kala Singh v. Harnam 
Singh , by the District Judge, Jullundur, on 
July 14 1932. The parties in the present suit were 
parties in the rrevious suit; hence they are bound 
by the decision.” 

Part at least of the present cause of 
action is that suit and the fact that it 
operated as res judicata. Therefore in my 
opinion the decision of Sheik Hamid 
Asghar is not res judicata. The learned 
District Jadge also held that the suit was- 
covered as res judicata by reason of Colonel 
Roe’s judgment, I do not agree. Colonel 
Rce found that the suit was barred under 

e 
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O. Il, r. 2, Civil Procedurd Code. The last 
sentence of his judgment runs: 

“There seems to be no doubt that O. TII, r. 2, is 
a War te the present suit apart from the fact that 
there gis an express decision by a competent Court 
that the plaintiff is not entitled to the land.... 
though that land was then included in a larger 
area.” 

This portion of one sentence is his sole 
reference to res judicata, and it seems to 
me that this was obiter. But I agree 
-with the learned District Judge that Khan 
Zaka-ud-Din’s decision in Kala Singh's case 
which incidentally’ is a decision on the 
merits, is res judicata. Both the present 
plaintiff and the present defendants were 
pirties to that suit, both being defendants. 
The present plaintiff at any rate did not 
appear but he now wishes to rely on the 
decisiin in favour of Kala Singh. Both 
he and the defendants had the opportunity 
of appearing. The case was tried out on 
the merits and in my opinion they are 
bound. For these reasons, I would accept 
this appeal, set aside the judgment and 
decrees of the District Judge and grant the 
plaintiff the decree ke sought, viz, that the 
defendants are only entitled to shares in 
partition according to the pedigree table 

‘of 1885. In the circumstances, I would 
direct the parties to bear their own costs 
throughout. 

Dallp Singh, J.—The facts of this 
appeal are sufficiently given in the judg- 
ment of my learned brother and need not 
be recapitulated here. I agree with him 
in the finding that the learned District 
Judge was wrong in holding that the suit 
was barred by limitaticn. It seems clear 
to me that there was a fresh invasion of 
Jhandu’s rights by the second application 


for partition, for Jhandu had been 
throughout in pcssession of the land in 
‘dispute. This application for partition was 


nót a revival of the old application for 
partition but was a fresh application. [ 
also agrea with my learned brother in 
holding that the judgment of Sheikh Hamid 
Asghar would not operate as res judicata. 
The plaint in that case was badly drafted. 
The plaintiff sought ta get a declaratory 
decree that the defendants were not entitled, 
to get the land partitioned at all. It did 
not state that the plaintiff’s possession would 
be disturbed by giving the defendants a 
greater share than was allowed to them by 
the pedigree table of 1885, and the mutation 
which was based on the pedigree table of 
1850 was wrong. The judgment proceed- 
ed on the basis that the pcssession of the 
plaintiff was not mentioned in the plaint 
e 
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and as the plaintiff had admittedly got 
more than his share by the mutation 
according ,to the pedigree table of 1c¢50 
than he would get by partition under the 
pedigree table of 1885. therefore the plain- 
tiff had no cause of action. In the pre- 
sent suit it is alleged that the defendants 
are not entitled to partition according to 
the pedigree table of 1885 and they are 
not entitled to take more land from plain- 
tiff's possession than what they would be 
entitled to under the pedigree table of 
1885. Thus the disturbance of plaintiff's 
possession is the main cause of action 
according to the present plaint. What- 
ever might be therefore the merits of the 
decision by Sheikh Hamid Asghar ia the 
previous suit, it does not operate as res 
judicata to hold that the present plaint 
also discloses no cause of action. I also 
agree with my learned brother in hold- 
ing that the judgment of Oolonel Roe does . 
not operate as res judicata. That judg- 
ment proceeded on the basis of O. I, r. 2, 
Civil Procedure Code, and though there was 
a passing reference to the rule of res judi: 
cata the decision, in my opinion, was really 
based on a misinterpretation of O. II, r. 2. 
In any event [ do not think that it operates 
as res judicata. 

With great respect however to the deci- 
sion of my learned brother, I am unable to 
agree with him that the judgment pro- 
nounced by Khan Zaka-ud-Din Khan ope- 
rates as res judicata, The present plain- 
tiff and the present defendants except 
Kala Singh were defendants in that case, 
aud in order to make the decision reg 
judicata, it would be necessary to find that 
the point at issue between the present 
defendants was in issue in the previous 
case and was heard and decided. Now it 
appears to me clear that all the grounds 
which would be open to the present defen- 
dants tourge against the present plaintiff 
were not open to be urged by the present 
defendants in the suit of Kala Singh. 
Therefore as the question of res judicata 
the main defence of the defendants in this 
case against the suit of the present plain- 
tif could not be urged by the defendants 
in the suit brought by Kala Singh, I do not 
consider that that judgment in tha final 
decision between the parties. 

Reliance was placed on Munni Bibi v. 
Tirloki (1), for holding that the decision in 

(t) 53 A 103; 132 Ind. Oas, 598; A I R 1931 PO 
l1l4: 58 I A 158; (1931) A L J 453; 33 OW N 611; 
53 OL J 552; 33 Bom. LR 979; Ind. Rul. (1931) 
P O 182; (1931) MW N 7423:61 M L J196; 3: L W 
459 (P Q). 
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Kala Singh's case was res judicata. But in 
that case what was in dispute between the 
parties was the title of the two co-defendants 
and all the defences that could be urged by 
one party or the other were open to the 
defendants and the, plaintiff in that case. 
Here as already pzinted out technical 
defences against the present plaintiff 
were not open to the present defen- 
dants and hence the ruling is no autho- 
rity for the proposition that the present 
suit is barred by the rule of res judicata, 
1 would therefore accept the appeal but 
remand the case back to the trial Uourt for 
ye-decision under O. XLI, r. 23. Stamp 
on the appeal would be refunded. In 
“view cf the circumstances of the case 
I would leave the parties to bear their 
own costs up to-date. 

‘On accsunt of the above difference, the 
case was heard by Baide, J.) 

Bhide, J.—This appeal was first heard 
by a Division Bench consis:ing of Dalip 
Singh and Skemp, JJ. but, on account of 
a difference of opinion between them on a 
point of law, has been placed before me for 
- decision according to cl. 21 cf the Letters 
Patent. The point of law on which the 
learned Judges differed will appear from 
the following. The present suit was 
instituted by one Jhandu for a declaration 
that he and the other co sharers in cer- 
tain land of which the last holder was 
Musammat Tabo, widow of Bhupa, were 
entitled to a partition thereof according to 
their shares as shown by the pedigres table 
of 1285. On the death of Musammat Tabo, 
this land had been mutated in favour of the 
collaterals of Bhupa, according to their 
shares as shown by the pedigree table of 
1850, Tas pedigree table of 1850 differed 
from the pedigree table prepared in the 
year 1885 and this difference led to a great 
deal of litigation. Jhandu at first brought 
a suit fur the whole of the lani left by 
Musammat Tabo on the allegation that the 
land nad been gifted to him, but the gift 
was held to be not proved and the suit wag 
dismissed. He then instituted two other 
suits for his share ia that land, founding 
his claim on tne pedigree table of 1835. 
One of these suits was dismissed by the 
District Judge on ths main ground that ib 
was barred by O. I, r, 2, Oivil Procedvre 
Code. ‘The other one was dismiszed on the 
ground thai the plaintiff was already in pos- 
session of more land than what he was 
entitled to, 

The fourth suit was instituted by one 
Kala Siagh another co-sharer in the land. 
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He also based hit claim on the pedigree 
table of 1835. In this suit, Jhandu as well 
as the present defendants were impleaded 
as defendants. It was held in this suit that 
the pedigree table of 1885 was to be pre- 
ferred to that of 1850 and Kala Singh's 
claim was decreed on this basis. After the 
abcve decision, some of the co-sharers 
applied for partition accosding to the pedi- 
gree table of 1850. Thereupon Jhandu 
instituted the present suit for a declara- 
tion that defendants could not claim in the 
partition proceedings any share in excess 
of what they were entitled to aecording to 
the pedigree table of 1885. This suit was 
dismissed ou various grounds and the 
plaintiff has preferred a second appeal. 
The learned Judges of the Division Bench 
were agreed that the final decision in the 
first three suits instituted by Jhandu did 
not operate as res judicata for the purposes 
of the present suit. The only point on 
which the learned Judges differed was 
whether the decision in Kala Singh's suit 
as regard the preference to be given to 
the pedigree table of 1885 operated as res 
judicata as between plaintiff Jhandu and 
the defendants in the present suit. Jhandu 
and these defendants were joined as defen- 
dants in Kala Singh's suit as stated alreatly. 
The contention of tke plaintiff was that 
the decision in Kala Singh's suit on the 
ahove point operated as res judicata in his 
favour. Skemp, J. accepted this contention 
as correct. Defendants on the other hand 
contended that the previous decision could 
not operate as res judicata between them 
and Jhandu as they were merely co-defen- 
dants in the previous suit and the neces- 
sary conditions for the previous decision 
operaling as res judicata between co-defen- 
dants were not satisfied. Dalip Singh, J. 


-was in favour of this view. 


There is no doubt that tne main poinf 
fur decision in the present case is the same 
as the one decided in the suit of Kala 
Singh, viz. whether the pedigree table of 
1535 was to be accepted as correct in. pre- 
ference io that of the year 1850. The pre- 
sent plaintiff as well as the present defen- 
dants were ‘admittedly parties to the suit 
of Kala Singh, but they were then co- 
defendants and the only question which 
now needs consideration is whether the 
conditions for the previous decision operat- 
ingas res judicata as between co-defen- 
dants are satisfied. These conditions have 
been clearly laid down in several decisions 
of their Lordships of the Privy Council. In 
Munni Bibi v. Tirloki (1), they were stated 

e 
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as follows: (1) That there should be a 
conflict of interests between co-defendants; 
(2) that it should have been necessary to 
` decide that conflict ia order to give plaintiff 
the şelief which he claimed; (3) thal the 
question between the co-defendants must 
have been finally decided. 

It appears from the record of Kala 
Singh's case that, Jhandu did not put in 
appearance or raise any plea in that case. 
So no question was either raised or actu- 
ally decided as between Jhandu and the 
present defendants. Sofaras Kala Singh 
was concerned, it can be said that as 
Jhandu did not care to contest the suit, 
the matter must be held to be decided as 
between him and Kala Singh. But can it 
be said that it was so decided between 
Jhandu and the defendants in the present 
suit? I thiok not. In the first place, 
Jhandu not having raised any pleas, there 
was actually no conflict between Jhandu 
and the other defendants before the Court 
in Kala Singh’s suit. But assuming that 
there should be deemed to have been a 
conflict of interests by implication in view 
of the position taken up by Jhandu and 
the detendants in the present suit, I do 
not see that it was necessary to decide 
that conflict in order to give relief to Kala 
Singh the relief he claimed. It cannot be 
said that Kala Singh could not succeed, 
unless Jkandu was also held to be entitled 
tothe share he now claims, according to 
the pedigree table of 1885. For, Jhandu 
may be debarred from claiming it owing to 
various other reasons, e. g. owing to a 
compromise with other sharers, or such 
pleas as res judicata, estoppel, ete,, arising 
from the previous suits instituted by 
Jhandu. But the decision of the latter 
pleas would obviously have been irrelevant 
and unnecessary for the purpose of decid- 
ing Kala Singh's claim. It seems to me 
therefore taat it was neither necessary for 
the Court to decide, nor could or did the 
Oourt decide finally the issue now arising 
between Jhandu and the defendants. Con- 
sequently conditions Nos. 2 and 3 for a deci- 
sion operating as res judicata as between co- 
defendants do not at any rate seem to be 
satisfied in the present case. 

The facts in Munni Bibi v. Tirlioki (1), 
which was strongly relied on by the learned 
Counsel forthe plaintiff were different. In 
that case it was found that the creditor of 
one Amar Nath had sued to establish his 
right to sell certain property which, as 
alleged, belonged to Amar Nath. He joined 
as defendants (1) Musammat Munni, daugh- 
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ter of Amar Nath and (2) Musammat 
Kunno and Musammat Kashi, who were 
rival claimants to the property. The 
former claimed it as the heir of Amar 
Nath, while the latter claimed it on the 
basis of a gift alleged to have been made 
by Amar Nath in favour of his wife, 
Musammat Mukandi. The suit was decreed, 
on the finding that the property belonged 
to Amar Nath and there was no valid 
gift. Subsequently Gokal Nath,a son of 
Musammat Kashi paid off the creditor's 
decree and retained possession of the pro- 
perty, Musammat Munni then sued for 
possession on the basis of her title as heir of 
Amar Nath. It was held by their Lord- 
ships, that the decision in the previous 
suit operated as res judicata in favour of 
Musammat Munni Bibi, as the creditor's 
suit could not have succeeded unless it was 
decided as between the rival claimants that 
the property belonged to Amar Nath and 
that there had been no valid gift in favour 
of Musammat Mukandi. It is therefore 
clear that it was necessary in that case to 
decide the question of title as between the 
co-defendants in order to give relief to the 
plaintiff. That is not the position in the 
present case. 

For reasons given above, I agree with 
the visw taken by Dalip Singh, J. and 
accepting the appeal, remand the case to 
the trial Court under O. XLI, r 23, Civil 
Procedure Code, for decision as proposed by 
him. I leave the parties to bear their costs 
up to this stage in view of all the circum- 
stances. Parlies to appear before the 
learned trial Judge on October 21, 1937. 


D. Case remanded. 


alt 
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Adverse possession—Burden of proof—~Plaintt#'s 
title and defendant's possession for more than 12 
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he lé& in defendant as tenant—Allegation not 
proved—Defendant pleading adverse pozsession— 
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to another—When can claim equitable right to 
possession of land. 
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Tn a suit for possession of property, the title of 
the plaintiff as well as possession of the defendant 
for more than 12 years before suit were established, 
the plaintiff had pleaded that he had let the defend- 
ant in epogsession asa tenant and the Court found 
that that was not proved, the defendant pleaded ad- 
verse possession : 

Held, that the burden wason the defendant, and 
since he had not established it, the plaintiff was 
entitled to a decree for possession Abdul Ghani 
v. Babni (D, Balmakund v. Dalu (2) and Sulaiman 
Rowtherv. Dawood Khan Sahib (3), relied on. 

In a case which falls under Art. 142 of the 
Limitation Act, the plaintiff must prove not only 
title but also possession within 12 years of suit. 
But before that article can apply, it must be shown 
either thatthe plaintiff was dispossessed or that 
he discontinued the possession, This can be 
established either by the facts admitted in the 

- plaint or pleadings, or if not admitted there, then 

- by the facts actually found. But unless that is 
done, the case cannot come under Art. 142 and so 
the residuary Art. 144 would apply. [p. 205, col. 1.] 

The term “dispossession” applies when “a person 
comes in and drives out the others from posses- 
sion.” It imports ouster, a driving out from posses- 
sion against the will of the person in actual 
possession. It is impossible to hold that this 
driving out occurs when, the transfer of posses- 
sion wag voluntary: not against the will of the 
person in possession but in accordance with his 
wishes and with his active consent. Vasudeo 
Atmaram Joshi v. Eknath Balkrishna Thite (4) and 
Charu Chandra Pramanik v Nahush Chandra 
Kundu (5), reliedfon. 

The term “discontinuance” implies a voluntary 
act, an abandonment of possession followed by 
the actual possession of another. The difference 
between dispossession and discontinuance of posses- 
sion might be expressed in this way: the one is 
where a person comes in and drives out the other 
from possession, the other case is when the person 
in possession goes out and is followed into posses- 
sion by cther. There must be an intention to abandon 
title before there can be said tobe a discontinu- 
ance of possession. But this cannot be assumed. 
It must be either admitted or proved, So strong 
in fact is the position of the rightful owner that 
eyen when he has been dispossessed by a trespasser 
and that trespasser abandons possession either 
voluntarily or by vis major, for, however short a 
time, before he has actually perfected his title 
by 12 years’ adverse possession, the possession of 
the true owner is deemed to revive and he gets 
a fresh starting point for limitation. Wrongful 
possession cannot be assumed against the true 
owner when the facts disclose that he himself 
voluntarily handed over possession and was not 
deprived of it by the other side. |p. 206, col. 1.J 

(Indian Case-law referred to). 

It must be shown before & stranger building on 
land of another can be said to have an equituble 


right to possession of the land on the ground that’ 


the true owner stood by and allowed the construc- 
tion to proceed, that the stranger supposed it to be 
his own and that the true owner stood by. teth Mohan 
Lal v. Chandhurt Chuni Lal (11), relied on. e 
3.0. A. from the appellate decree of the 
Court of the Second Additional District 
Judge, Hoshangabad, dated April 30, 1936, 
in Civil Appeal No. 36-A of 1935 revers- 
ing the decree of the Oourt of the Sub- 
ordinate Judge, Second Olass, Hoshanga- 
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bad, dated Ni vember 15, 1935, in Oivil 
Suit No. 3-A of 1935. 

Mr. Adhikari with Mr. J. Sen, for the 
Appellant. .?e 

Mr. K. B. Tare. for the Respondent. , 

Judgment.—The plaintiff's case is that 
he purchased the house in suit from one. 
Sakharam for Rs. 100 on May 4, 1914, 
under the sale deed Ey. P-5. He there- . 
upon rented it to the dekendant in the year 
1918 at a rental of Re.l a month. The 
rent was duly paid till May 1934 and was 
thereafter defaulted. When the plaintiff 
demanded the rent for the monthsof June 
to October 1931 inclusive, the defendant 
repudiated the plaintiff's title and set up 
one in himself. Tnerefore the plaintiff 
served the defendant with a notico on 
November 26, 1934, calling upon him to 
quit by January 1, 1935, at the conclusion 
oftbe month of December 1934, and also 
to pay the rent due for the months of 
June to October 1934. The defendant has 
not complied, so the plaintiff sues for 
possession and for arrears of rent for seven 
months. 


The defendant sets upa title in him- 
self. He admits the plaintiff's purchase 
from Sakharam and also Sakharam’s right 
to sell but he says the plaintiff himself 
so'd the house tohim in 1914 fora sum 
of Rs. £0. He denied the lease and set: 
forth various acts of ownership which he 
said he had exercised to the plaintiff's 
knowledge fora number of years. 


The first Court upheld the plaintifi’s 
claim but the lower Appellate Court dis- 
missed it after coming to the fojlowing 
findings. The learned Judge accepted, as 
of course he had to accept because the 
defendant himself had admitted it, the 
title of the plaintiff under his sale-deed 
of May 4, 1914, But he held that the leage 
which he had pleaded was not proved. He 
also held the sale which tae defendant 
had pleaded was not proved either but he 
accepted the defendant's story that he had 
re-built the house in 1926. ‘Then he came 
to the following curious and inconsistent 
findings. First of all he stated :— 

“The facts on record clearly show that the appel- 
lant (defendant) has been exercising acts of 
absolute ownership over the house at least since 
about 1926 and evidently to the knowledge of the 
respondent (plaintiff).” - 

Tunen in the very next sentence he 
said :— 

“I believe the appellant (defendant) has not dong 
these things by way of asserting a title adverse ty 
that of the respondent after entering into the posse,, 
sion of the house as a tenant. Because the tespong, 
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ent would have, in that case, got him ejected im- 
mediately.” 

If is admitted by both sides that the 
title eriginally resided in~the plaintiff. It 
is also admitted that the defendant was 
let into possession by the plaintiff. There 
was therefore no way in which the title 
which admitiedly had originally resided in 
the plaintiff could have passed to the 
defendant except by the sale pleaded, or 
by adverse possession. The sale has been 
negatived and an assertion of a hostile title 
has also been negatived. It follows the 
plaintiff is entitled Jo possession. 

Even if it bè accepted that the lower 
Appellate Court has found that acts of 
absolute ownership were exercised by the 
defendant to the knowledge of the plaint- 
if and that there was therefore a clear 
assertion of a hostile title, this was only 
from September 1926, when the house 
was re-built after the flood and that is 
within 12 years of suit. Therefore even 
on that finding the plaintiff's title was not 
displaced before suit and so he is entitled 
to possession. 

- Cases of this nature have twice been 
considered by a Full Bench of the Allah- 
abad High Court. In both the title of the 
plaintiff was established as well as posses- 
sion of the defendant for more than 12 
years before suit. In both the plaintiff 
had pleaded that he had let the defend- 
ant in possession as a tenant and the 
Courts found that that was not proved. 
In both the defendant pleaded adverse 
possession. The High Oourt held that in 
those circumstances the burden was cn 
the defendant, and since he had not 
established it in either case, the plaintiff 
was entitled to a decree for possession. 
These decisions are to be-found in Abdul 
Ghani v. Babni (1) and Balmakund v. 
Dalu (2). A similar view was taken in 
Sulaiman Rowther v. Dawood Khan Sahib 
(3), It is also my view. 

There can be no doubt thatin a case 
which falls under Art, 142 of the Limita 
tion Act the plaintiff must prove not only 
title but also possession within 12 years 
of suit. But before that articlecan apply, 
it must be shown either that the plaintiff 
was dispossessed or that he discontinued 

“the possession. This can be established 
either by the facts admitted in the plaint 
or pleadings, or if not admitted there, then 
by the facts actually found. But unless 

(1) 25 A 256; A W N 1908; 18 (F B). 

(2) 25 A 496; A WN 1803; 112 (F B). 


). 
(3) AI g 1935 Mad. 724; 156 Ind, Gas, 581; 8'R M 
23; (1925) M W N 740; 42 L W 539; 
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that is done, the case cannot come under 
Art. 142 and so the residuary Art. (144) 
would apply. 

The meaning of the term dispossession 
has been considered in Vasudeo Atmaram 
Joshi v. Eknath Baikrishna Thite (4). It is 
Pointed out there onthe authority of an 
English case that the term applies when 
“a person comesin and drives out the 
others from possession.” It imports ouster 
a driving out from possession against 
the will of the person in actual possession. 
This is alscthe view in Charu Chandra 
Pramanik v. Nahush Chandra Kundu (5). 
It is impossible to hold that this driving 
out occurs when, according to the case cf 
both aides, the transfer of possessi-n was 
voluntars; uch against the will of the 
plaintiff but in accordance with his wishes 
and with his active consert. 

Turning now to the question of dis- 
continuance, that implies a voluntary act, 
an abandonment of possession followed by 
the actual possession of another. The 
words “dispossession” and “discontinuance 
of possession” are taken from the English 
Statute of Limitation (s. 3 of 3 and 4 
William IV, Chap. 7) and have been 
defined by Fry, J. in Rains v. Buxton (6), 
as follows :— 

“In my view the difference between dispossession 
and discontinuance of possession might be ex- 
pressed in this way; the one is where a person 
comes inand drives out the others from possession, 
the other case is when the person in possession 
goes out and is followed into possession by others,” 

This definition has been applied in India 
in Vasudeo Atmaram Joshi v Eknath 
Balkrishna Thite (4) where Ohandavarkar, J. 
states that discontinuance implies “that 
the person discontinuing has given up the 
land and left it to be possessed by anyone 
choosing to come in,” l 

iltis obvious then that there must be 
an intention to abandon title before there 
can be said to be a discontinuance of 
possession. But this cannot be assumed. 
it must be either admitted or proved. 
So strong in fact is the position of the 
rightful owner that even’ when he has been 
dispcssessed by a trespasser and that 
trespasser abandons possession either 
voluntarily or by vis major, for, however 
short a time, before he has actually perfect- 
ed his title by 12 years’ adverse possession’ 
the possession of the true owneris deemed 


(4) 35 B79 at p. 89, 8 Ind. Cas, 639; 12 Bom. LR 
956, 
(5) 50 O49 at p. 63; 74 Ind, Cas. 630; A I R 1923 


Cal. 1; 36 O L J 35, 
16) (1850) 14 Oh. D 537; 49 L J Oh, 473; 43 LT 88; 
28 W R854, 
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to revive and he gets a fresh starting point 
for limitation. This is what happened in 
Secretary of State v. Krishnamoni Gupta 
(7), and their Lordships of the Privy 
Council held at pp. 622 and 623* that when 
land is inundated by floods “the construc 
tive possession is (if anywhere) with the 
true owners” and that therefore they 
obtain a fresh starting point of limitation. 

So also in Gobind Lal Sealv. Debendra 
Nath Mullik (8) wheré an owner of pro- 
perty placed some of his relations in posses- 
sion as an act of charity and allowed them 
to remain there for more then 12 years, 
it was held that this did not constitute 
“discontinuance of possession’ within the 
meaning of Art. 144 because no intention 
to abandon title could or ought to be pre- 
sumed in such circumstances, As the 
Calcutta High Court observed in Lutchmee- 
put Singh v. Sadaulla Nushyo (9). 

“You cannot say that an owner is out of posses- 
sion unless you. can say that a third party is in 
wrongful possession.’ 

Of course that must be read in conjunc- 
tion with the facts of that case, otherwise 
it would be too widely stated. There would 
be discontinuance of possession for example 
in the case of aninvalid gift or in any 
other case where an unequivocal intention 
to abandon title can be deduced. 
But when no such circumstances are 
present, as here, then those observa- 
tions apply; you cannct assume wrong: 
ful possession against the true owner 
when the facts disclose that he himself 
voluntarily handed over possession and was 
not deprived of it by the other side. In 
these circumstances the fundamental right 
of which the Judicial Committee speak in 
Secretary of State for India v. Chelikani 
Rama Fao (10) must prevail. 

There is also another reason why the 
plaintiff must succeed. The defendant 
admits that he did not obtain possession 
till 1920 though the plaintiff puts it at 1918. 
He also admits that the house was washed 
away by floods in 1926. He had not 
perfected his title by then, even assuming 
his possession to have been adverse, there- 


fore according to the decision of the 
Privy Oouncil in Secretary of State 
y. Krishnamoni ‘Gupta (7) the ‘title 


(7) 6 OWN 617; 290518; 9 1A 103; 8 Sar, 
269 (P O). 

(8)6 O 3il atp. 314; 7 OL R 181. 

(9) 9 0698; 12 0 L'R 382. 

(10; 39 M 617 at pp. 631; 633; 35 Ind. Cas. 902; AIR 
1916 P C 21; 431 A 192; 31 M L J 324; 20 UW N 1811; 
11916) 2 M W N 224; 14 A LJ 1114; 20 M'LT 435; 4 
L W 486; 18 Bom. LR 1007; 250 L3 69 P O). 


*Pages of 6 O W N—[Ed.] 
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revived during the 
period when occupation was rendared 
impcssible by reason of the floods., The 
suit has been brought within 12 years of 
1926 and so is within time. 

I kave been referred to Ex. D-1 but it 
does not contain any unequivocal admission 
of the defendant's titl€é. Of course it is 
relevant as a piece of evidence and has bean 
so used by the lower Appellate Court. But 
it is no higher than that. It does not 
establish the fact of sale either in 1918 or 
in 1920, nor does it establish adverse posses- 
sion for more than 12° years, nor does it 
establish ‘ dispossession” or “discontinuance 
of pcssession.’ 

It was argued on behalf of the defendant 
that in that event he has an equitable right 
to possession because the plaintiff stood 
by and allowed him to re-gonstruct the house 
in September 1926, 

The law as regards thisis enunciated in 
Seth Mohan Lal v. Chaudhuri Chuni Lal 
(11). First of all, the stranger building on 
the lind must have supposed it to be his 
own, If the defendant's sale is not proved, 
then no explanation has been forthcoming 
as to how the defendant could pave 
suppcsed the Jand to have been his ewn. 
In the second place, there must have been a 
standiag by and none has been pleaded. 
On the contrary, the plaintif asserted that 
he gave the defendant notice not to build 
and that it wasignored. This case has 
been set up for the first time in second 
appeal and since it involves questions of 
fact which have not been pleaded and which 
have not been investigated, I cannot allow it 
to be raised now at this late stage. 

Tne appeal is allowed. The decree of the 
lower Appellate Court is set aside in so far 
as it dismisses the claim for possession, and 
that of the first Court, in so far as it 
decrees and the claim for possession is 
arse: 

Appeal dismissed. 

Gb2NuR4 at p. 6 
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4 (5) b) (ii), 25—A pplicability of s. 12, if barred 
tilt minor is actually made over—Mother appointed 
guerdian of minor daughter after father's aeath— 
Applicdtion by her for custody at Multan Court 
where minor ordinarily resided with paternal relu- 
tvons—Minor found to be made over to female rela- 
tive of respondent residing in state—Court at Multan 
held had jurisaiction to entertuin epplicatron. 

So long as the custody of a minor 18 not actually 
made over to the guardian, the proceedings do not 
terminate and the applicability of s. 12, Guardians 
and Wards Act, is not barred though the certificate 
of guardianship may have been issued. Utma Kuar 
V, Bhagwanta Kuur (5), relied on, Indar Singh v. 
Kartar Kaur (3), dissented from, [p. 209, col. 1.) 

To place a restricted meaning on the words “for 
the time being ordinarily resides" ins. 4 (5) (b) 
-Guardian ana Wards ‘act go as to interpret them 
to mean where the minor actually is at the time 
of the application, would be tantamount to render- 
ing hugatory all the provisions of the Guardians 
and Wards Act, and to making the law helpless 
against the machination of recalcitrant persons who 
do not Propose to part with the minor ın favour of 
the appointed guardian. This is especially so in 
the Punjab where the British Indian States aie so 
closely situated that any person would be able to 
fiout the authority of the highest ‘tribunal of the 
land by merely walking with the minor into a 
neighbouring State. c'urther if a minor is not pre~ 
sent at the time ofthe order appointing the guardian 
and not physically handed over tothe guardian at 
the time of his appointment, there would be no pro- 
vision of law to enable the Court to do so atter- 
wards. |p. 211, col. 1] 

Tie mother utter “her husband's death was ap- 
pointed guardian of the person of her minor daughter. 
Subsequently the mother made an application under 
Bs. 12 (i) and zō for her custody to the Uourt ab 
Multan where the minor ordinarily resided with 
her paternal family. After the deavh of the father, 
the minor was made over to the custody of a female 
relative residing in a state with the consent and 
connivance of the respondents, Jt was argued for 
respondents that the minor was residing for the time 
being in the state and so the Uvurt at Muitan had 
ho jurisdiction to entertain the application: 

Held, that the custody of the minor was with the 
respondents; and aitnough for their own colvenieuce 
or to serve their own purpose they had made her over 
toa female relative ot theirs who resided in the state, 
the minor was still under the control uf the respon- 
dents and could be recalled at any time they like. The 
minors residence in the state was incidental and 
temporary and that her permanent residence Was 
at the house wherefrom ghe was removed by tbe 
Yespondeats with the reprehensible object of evading 
the law and nullifying the orders of the Uourts 12 
British india, Uonsequeatly the Vourt at Mulan 
had jurisdiction vo entertain the applicavion maue 
10 lt unders, 12 (L)and s. 29, Guardians and Warde 
Act, and could call upon the respoudents to pruduce 
the minor before it su that she cuuld be made over 
to. her mother who bad been appviated guardian, 
Ghutam Qadir Khan v. Nuzir Begum, ATI lud. Cas. 
421, reversed. 

[vase-law referred to] 


„L. P. A. against a judgment of Mr. 
Justice Coldstream, dated July 7, 1907, 
reported in 177 ind. Cas. 427. 


Mr. Muhammad Amin, for the Appel- 
lant. e ; 
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Mr. Mehr Chand Mahajan, for the Respon- 
dents. . 

Din Mohammad, J.—The appellant, 
Musammat Nazir Begam, was married to one 
Khan Abdul Karim Kran of Multan. Sho 
had a daughter from bim of the name of 
Musammat Fabmida Khanam. By another 
wife Khan Abdul Karim Khan had five 
sons. Sometime ago Le died and at the 
time cf his death Musammat Fabmida 
Khanam was about three years of age. On 
May 14, 1935, Musammat Nazir Begam 
made an application to the Court of the 
Subordinate Judge, Multan, for appoint- 
ment as guardian of her minor daughter 
mentioning all the five sons of tue deceased 
as well as seme others as the persons 
related to the minor and thus interested in 
her. The five sons of the deceased resisted 
the application on Various grounds. It 
was contended, inter alia, that the minor 
had,in accordance with the decision of all 
the members of the family, been made over 
to one Musammat Mehan Bibi, a female 
relative of the deceased, and was in her 
custody and inasmuch as Musammat Mehan 
Bibi was residing in Bahawalpur, the 
Multan Court had no jurisdiction 10 
entertain the application under s 9, 
Gusrdians and Wards Act. Thereupon 
Musammat Mehan Bibi was also brought 
on the record and she, too, joined in the 
contest. The Subordinate Judge on the 
plea of jurisdiction as well as on the other 
pleas raised in the case found in favour of 
the contesting respondents and dismissed 
the application. On appeal to this Oourt, 
Skemp, J. came to the conclusion that 
Musammat Mehan Bibi was merely a 
nominee of the contesting respondents and 
as she had taken the minor to Bahawalpur 
only with their permission, the minor could 
be taken to be residing ordinarily in Multan 
and that consequently tue jurisdiction of 
the Multan Court was not ousted. Holding 
that it was for the welfare of the minor 
that she should be made over to her mother, 
he allowed the appeal and appointed 
Musammat Nazir Begam, guardian of the 
person of the minor. ‘lnereupon Ghulam 
Qadir Khan, one of the contesting respon- 
dents, appealed to this Court against the 
decision of Skemp, J. but his appeal was 
dismissed in limine on March 1, 1937. In 
the meantime on February 2, 1937, Musam- 
mat Nazir Begam made an application to 
the Court of the Subordinate Judge at 
Multan under s. 12, sub-s.(1) and B. 2a, 
uuardians and Wards Act, asking for the 
custody of the child. In that application 
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three out of the five sons of Khan Abdul 
Karim Khan only were impleaded pre- 
sumably because they were the only 
major sons of the deceased. On February 
1, 1937, Musammat Nazir Begam was also 
granted a guardianship certificate under 
the order of the Subordinate Judge. 

The respondents once more resisted the 
application on the ground that the Court 
at Multan had no jurisdiction as the minor 
had throughout been residing in Bahawal- 
pur and had never returned to Multan. 
This plea found faywur with the Court 
below and Musammat Nazir Begam’s appli- 
cation was dismissed. Sne presented an 
appeal to this Court which came on for hear- 
ing before Coldstream, J. The learned 
Judge also agreed with the Subordinate 
Judge in holding that the Multan Court 
had ne jurisdiction’ and dismissed the 
appeal. Hence this Letters Patent Appeal. 
The only question that falls for determina- 
tion in this case is whether in view of the 
definition of the words “the Oourt” given 
insubes. 5 (b) (ii) of s. 4, Guardians and 
Wards Act, the Oourt at Multan had 
jurisdiction to make an order contemplated 
by ss. 12 (l) and 25, Guardians and 
Wards Act, assuming that the minor was 
at that time actually leaving in Bahawalpur. 
The material portion of s. 12 (1) is as 
follows: 

“The Court may direct that the person, if any, 
having the custody of the minor, shall produce 
him..... i 

The marginal note to this section is as 
follows: 

“Power to make interlocutory order for production 
. of minor and interim protection of person and pro- 
erty.” 

Tne relevant portion of s. 25, sub-s. (1) 
runs as follows: 

“Tf a ward leaves or is removed from the custody 
ofa guardian of his person, the Oourt, if it is of 
- opinion that it will befor the welfare of the ward 
..may make an order for his return, and, for the 
purpose of enforcing the order, may cause the ward 
` to be arrested and to be delivered into the custody 
of the guardian.” 

Section 4 (5) (b) (ii) defines “the Court” in 
the following terms; 

“Wherea guardian has been appointed or declared 
in pursuance of any such application : (i) the Uourt 
which .. appointed or declared the guardian. . ; 
or (ti) in any matter relating to the person of ‘the 
ward, the District Oourt having jurisdiction in the 


place where the ward for the time being ordinarily . 


resides.” 


It is urged on behalf of the respondents that 
reading all these provisions of law togeiher 
the only conclusion that follows is that 
after the order of appointment is made, 
ihe only Court whicu can entertain any 
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application in any matter relating to the 
person of the ward is the Court where the 
minor actually ig at the time and that no 
other Gourt can issue any order im that 
respect. It is further urged that s, 12 
comes into play only when the proceedings 
are pending and that it has no application 
afier the final order appointing a guardian 
has been made. In support of the first 
proposition, reliance is placed on Maung Ba 
Thein v. Ma Than Kin (i) and Annie Besant 
v. Narayaniah (2) and in support of the 
second proposition, reference is made to 
Indar Singh v. Kartar, Kaur, 119 Ind. Oas. 
423 (3). In Maung Ba Thein v. Ma Than 
Kin (1) in a casein which a minor had 
been living with her mother at M or S and 
the application under s. 25, Guardians and 
Wards Act had been made by the father 
at H, a Single Judge of the Rangoon High 
Court held that the District Court of H had 
no jurisdiction to make any order under 
£. 25 in view of the definition of the words 
“the Court” given in s. 4 (5; (b) (ii). The 
minor in that case had been living with her 
muther for about seven years at S or M and 
had never come to H to reside with her 
father during that period. ‘This case there- 
foreis distinguishable on facis. in Annie 
Besant v. Narayaniah (2) a regular’ suit 
was being-tried by the High Court, Madras, 
on its Original Side for the custody of the 
minors who had long before the institution 
of the suit been taken to England by 
the defendant. Their Lordships of the 
Privy Council held that toe suit was not 
maintainable and in, connection with the 
jurisdiction of the Oourt observed as 
tollows: fe oS : 

“The District Court in which the suit was instituted 
hed no jurisdiction over the infants except euch 
jurisdiction as was conferred by the Guardians and 
Wards Act, 1580. By s.¥ of that Act the jurisdiction 
of the Court is confined to infants ordinarily resident 
inthe District, It is in their Lordships? opinion 
impossible to hold that infants who had months 
previously left India with a view to being educated 
in England and going to the University of Oxford 
were ordinarily resident in the District of 
Chingleput.” . 

That judgment does not help the respon- 
dents inasmuch as in this case ıt has once 
been found with reference tos. 9 of the Act 
by a learned Judge of this Court that the 
minor in spite of her sojourn in Bahawalpur 


(1) A IR 1929 Rang. 129; 118 Ind. §Cas, 415; Ind, 
Rul. (1929) Rang. 205. 

(2) 38 M 807; z4 Ind. Oas. 290; A IR1914P Q 
4l; 41 La 314; 27 ML J 30; IWWOWN 1089;1 L 
W 520; ulay MW N 585; 16 M LT 165;200 L 
J 253; 16 Bom. LR 625; 12 A L J115d (PO), 

(3) 119 Ind. Cas. 428; AI R 1929 Lah, 487; Ind, 


Rul. (1929) Lab, 887. $ 
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ordinarily resided in Multan for the 
purposes of 8. 9, Guardians and Wards Act. 

hat judgment is binding on this Court 
80 fay as it goes and we cannot go behind 
it in any manner. Moreover, in the case 
before their Lordships of the Privy Council 
the minors were of an age when they could 
exercise a volition of their own, while in the 
case before us the’minor is lessthan four 
years of age and cannot be said to reside 
anywhere of her own accord. In Indar 
Singh v. Kartar Kaur, 119 Ind. Cas. 423 (3) 
it was held by Dalip Singh, J., that s. 12 
did not apply after the appointment had 
been made inasmuch as it only contemplates 
interlocutory orders but with all respect we 
are inclined to hold that so long as the 
custody of a minor is not actually made 
over tothe guardian, the proceedings do not 
terminate and the applicability of s. 12 is 
not barred. A similar view of s. 12 was 
taken by a Division Bench of the Chief 
Court, Punjab, composed of Stogdon and 
Reid, JJ. in a case reported as Dewan 
Chand v. Ghulam Hossain (4) Reid, J. who 
delivered the judgment observed : 

“It cannot be the intention of the Legislature that 
the Court should have no power to make the minor 
over tothe guardian appointed by it, and there is no 
reason why the provisions of s. 12 (1) should not be 
applicable after, as well as before, a guardian is 
appointed.” 

A Division Bench of the Allahabad High 
Court consisting of Onamier and Piggott, JJ. 
ina case reported in Utme Kuar v. 
Bhagwanta Kuar (5) pat a similar con- 
struction on s, 12, The learned Judges 
remarked : i ` 

“We are satisfied that the minor became a ward of 
the Oourt from the date of the order appointing 
Musammat U. K. to be her guardian and on general 
Principles the District Judge became thereby 
empowered to enforce, for the benefit of the minor, 
all the provisions contained in the Guardians and 
Wards Act erreser ON the whole if the matter is 
to be dealt with as a technical question with refer- 
ence strictly to the wording of Act VILL of 1890, 
the pieferable view seemstous to be that the Court 
below could have taken action, and was bound to 
take action, under s.12 of the Act. In view of ‘the 
Provisions of s. 24 of the Act to which we have 
already referred, _ the appointment of Musammat’ 
U. K. to the guardianship of the person of this minor 
ward, could nos be regarded as complete until she 
had obtained effective possession of the peison of 
the ward, so as to enable her to discharge the duties 
laid upon her by that secsion. It is quite true that 
8. 12 of the Act provides for the temporary custody 
of a minor in the interim between application being 
made to the Court and the final conclusion of the 
necessary proceedings for the appointment of a guar- 
dian of the person of the minor ; but as we have 
ey. a. ont thone proceedings are 

y not complete until th di 

@ PR ae e guardian of the 

(5) 515; 29 Ind. Oas, 416; A I R1915 All, 
199; 13 A L J742, ` TT AB, ` 
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ward has obtained the custody of the minor, 
We think, therefore, that it was still open to 
the Oourt below to take action under s, 12 of the 

et.” i 
On the question of residence we are 
disposed to hold that the minor for purposes 
of the application made to the Subordinate 
Judge at Multan should be taken to have 
been residing for the time being in Multan. 
Itis not denied that the paternal family 
house of the minor is in Multan and it is 
also not disputed that it was with the consent 
or connivance of the respondents that she 
was made over to Musammat Mehan Bibi 
after the death of the minor's father. Ino 
fact it was found by Skemp, J. that 
Musammat Mehan Bibi was only a nominee 
of the respondents. It follows, therefore, 
that the custody of the minor was with the 
respondents; and although for their own 
convenience or to serve their own purpose 
they had made her over to a female relative 
of theirs who resides in Babawalpur, the 
minor is still under the control of the res- 
pondents and can be recalled at any time 
they like. As long ago as 1889, it was held 
by a Division Bench of the Allahabad High 
Court composed of Straigat and Mahmood, 
JJ. in Sarat Chandra v. Furman (6), that 
when a minor had been removed by the 
respondents from Allahabad to Lahore, the 
jurisdiction of the Allahabad Court had not 
been ousted. Straight, J.in the course of 
his judgment observed, and very rigatly too, 
if we may say so, with all respect : 

“I do not think that the fict thatat the time 
of the trial in the Judge's Oourt, the minor was 
out of the jurisdiction is of any material import- 
ance if upon the facts stated in the petition it 
appeared that the defendants were responsible for 
his removal, As I pointed out at the haaring, to 
place so narrow a construction upon the statute 
would render it practically inoperative and enable 
persons bent upon defeating it by successive re- 
movals of the person of a minor from one place to 
another to deprive any Oourt of jurisdiction. Apart 
from the terms of s. 17, Oivil Procedure Oode, if 
the exigencies of the case required it, I should have 
no hesitation in holding that the minor having been 
in the custody and guardianship of a person within 
the jurisdiction of the Judge of Allahabad, that 
officer under Act IX of 1851 had full power to enter- 
tain and deal with the application of the appel- 
lant.” j 

Similarly in a case reported in Sheikh 
Mahomed Hassein v. Akbur Hossein (7), 
Loch, J. asa member of a Division Bench 
of tae Calcutta Higu Court held : 

* that the word ‘residencs’ used in s. 5, Act XL of 
1858, is not the piace where the minor may be 
dwelling at or about the time when the application 
for a certificate under the Act is made, but the 
paternal family house or the family residence of 


(6) 12 A 213; A W N 1890, 80. 
(7) 17 W R 275: 
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the minor in which every member of the family 
i an interest and in which they usually re- 
side.” 

‘Phe other member of the Bench, Ainslie, J. 
was of the opinion that tnough ordinarily 
that might be taken to be the meaning of 
the word, yet circumstances might arise in 
which itmight be taken to mean otherwise. 
“Residence,” as remarked in several Eng- 
lish judgments which have been followed 
by the High Oourts in India on several 
occasions, 

“is an elastic word, of which an exhaustive defini- 
tion cannot be given; it is differently construed 
according to the purpose for which enquiry is made 
into the meaning of the term; the sense in 
which it should be used is controlled by reference to 
the object. (See Anilabala Chowdhurant v. Dhirendra 
Nath (8) at p. 5862") | 

To place a restricted meaning in cases 
like the present on the words “for the time 
being ordinarily resides” so as to interpret 
them to mean where the minor actually is 
abine time of the application, would be 
tantumcunt to rendering nugatory all the 
provisions of the Guardians and Wards 
Act and to making thelaw helpless against 
the mucnination or recalcitrant persons who 
do no propose to pars witu the minor in 
favour oi une appointed guardian. This is 
especially so in the Punjab where the 
British indian States are so closely situated 
that any person would be able to flout tne 
authority of the highest Tribunal of tne land 
by merely walking with the minor into a 
BAKUL urug site. Auy iMberprelaliou toat 
leaus 10 Lieve resuils shuulu Lheretore be 
tried to be avoided. As remarked in Max- 
well on the Interpretation of Statutes at 
p. 193 ; 

“Where the language of a Statute, in its ordi- 
nary meaning and grammatical construction, ‘leads 
to a- manifest contradiction of the apparent purpose 
of the enactment, or to syme inconvenience or 
absurdity, hardship or injustice, presumably not 
intended, a» construction may be put upon it which 
modilies the meaning of the words and even the 
Btructuie of the BeNLENCO... w sesse =- eoe 

Whee the main object and intention of a statute 
are ceur, it must nul be reduced to a nuility by 
the Gsatotians Uuskilfuluess or ignorance or the 
law, caceph lu a Case Ol Lecessily, or the absolute 
intraciab.tity of the language used. ‘lhe rules of 
Grammar yield readily in such Cases to those of com- 
mouseuse.”’ . 

‘Lhe interpretation that we propose to 
place on tne words of s. 4 (5) (at), 18 the 
only inlerpretsation that can save this piece 
of legiblauch trom palpable absurdity. ‘he 
Statuie Was intended to protect minors 
drum base persons who could nob properly 
gateguuru tucir interests and if they are 

(®© 43 O ais, 05 Ind. Uas. 57, A LR 1b21 Val. 309; 
25 O W N1172. 
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permitted to avoid the orders passed by a- 
competent Court by conveniently removing 
the minor out of the jurisdiction ,of ¢he 
Court, tue statute would remain a deaddetter 
and jt could never have been the intention 
of the Legislature that this should be Bo. 
Orders of Courts of law must be enforced 
and if they can be epforced reasonably 
against persons who reside within the juris- 
diction of the Courts, tney should be so 
enforced and the offenders should not be 
allowed to escape merely on the ground of 
an unreasonable techuicality. Apart from 
this construction béing equitable, it is sup 
ported by authority. ln Mubarik Shah Khan 
v. Wagenulnisa (9), a minor born at Khan 
Koda where her mother was living then 
was brought by her to Delni. Aftera few 
weeks the mother died anda relative of the 
minor with whom she was then residing 
applied to the Court at Delhi fur appoint- 
ment as guardian of the minor. Robertson, J. 
remarkea tuat treating the matter from 
an ordinary commonséuse point of view, it 
must be neld thas tue minor ordinarily 
resided in Khan isoda and that her presence 
in the petitioner's house was incidental and 
temporary only. We can similarly treat the 
Minvr's residence in Bahawalpur incidental 
and temporary and tind that ger permanent: 
residence is at Lhe house waereÎrom she was: 
Temoved by the rcspundenis with the repre- 
hensivle ubjech of evading tue law aad 
Uuiilying we orders OL tuo Uvouris IQ 
Briusu india. 

Tnere is another way of looking at the 
matter. A minor who 1s not delivered to 
the guardian after he has been appointed 
by acompetent Oourt, can be treated as 
having leit cr been removed irum the cus- 
tody of the guardian undess. 2a (Lj, Quar- 
dians aud Wards Act. As remarked by a 
Division Bench cf the Allahapaa High Oourt 
in Uifar Bibi v. Bafuit \1U), at pe Tis: 

“The judicial interpretation has taken a merciful 
view of the matter so as to prevent the Courts 
being rendered puweriess and has treated the 
Custuuy mentioned in 8, zð as Constructive cus- 
rody.” 

We are in respectful: agreement with 
the view expressed by tue Auababad Higu 
Court aud consider tnat that 18 the omy 
reasonable coustrucbiun thab can ve pul 
upon 8s. 29; otherwise, there would be a 
lacuna ia we Act waca wouid tend to 
render useless and ineffective all the provi- 
BiOns of tue Guardians aud Wards Act 

(9) 53 P L R 1902. 


(10) 49 A 773; 102 Ind. Cas, 103; A I R 1927 All. 581; 
25 A LJ 485. 
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relating to the person of the minor. If a 
minoris not present at the time of the order 
appointing the guardian and not physi» 
cally banded over to the guardian at the 
time of his appointment, there would be 
no provision of law to enable the Court to 
do so afterwards. 

We, therefore, old that the Oourt at 
Multan had jurisdiction to entertain the 
application made to it under s. 12 (1) and 
B. 25, Guardians and Wards Act and ebonlu 
have called upon the respondents to pro- 
duce the minor before it so that she could 
be made over to her mother who had been ap- 
Pointed guardian by this Court, s. 45 (1) (a), 
Guardians and Wards Act, provides ample 
means for enforcing an order under s. 12 
and if the respondents refuse to produce 
the minorin Court in compliance with its 
order, they can even be sent to the civil 
jail and detained there so long as they do 
not obey the order of the Oourt ; a disregard 
of an order under s. 25, also entails the 
same consequences. 

We accordingly allow the appeal and 
direct the Subordinate Judge at Multan to 
make an order calliog upon the respond- 
ents to produce the mincr in Court in order 
to deliver her to the appellant, to fix a con- 
venlent date for that purpose aud to visit 
the respondents after due inquiry wih all 
the penallies provided by law if they fail to 
comply with bis order. The appellant will 


get her costs from the respondents in all 
the Courts. 
D. Appeal allowed. 


PRIVY COUNCIL 
Appeal from the Allahabad High Oourt 
March 7, 1939 . 
Lorp Romge, LORD PORTER AND 
SIR QUEORGE RANKIN. 
Musammat BHAGW ATI—APPELLANT 
versus 
Musammat RAM KALI— RESPoNDENT 

Res judicata — Essentials for applicability of— 
Matter referred to Court by Collector under s. 18, 
Land Acquisiton Act (I of 1894) — Dispute between 
parties as to their title to land—Decision of Court on 
question of title, tf operates as res judicata in later 
suit involving issue of title—Land Acquisition Act (I 
of 1894), s. 1s — Scope of —Particulars of objection, if 
must be given. 

In order successfully to establish a plea of res 
judicata or estoppel by record, it is necessary to show 
that ina previous case a Oourt having jurisdiction 
to try the question came to a decision necessarily and 
substantially involving the determination of the matter 
in issue in the later case. [p. 213, col. 2.] 

Where in a matter referred to him by the Oollector 
in accordance with the provisions of the. Land 
Acquisitéon Act, a Judge to whom it is referred has 
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in a dispute asto their title to the land between two 
of the parties claiming compensation, determined that 
dispute, the matter if not appealed from, is res judicata 
and binds the parties in any later suit involving that 
issue. Ramachandra Rao v. Ramahandra Rao (1), 
referred to. 

Held, that in the reference made by the Collector 
tothe Court under s. 18, Land Acquisition Act, 
the Court, had before it not only the question 
of the amount of compensation for land but also 
the further question as to the persons to whom 
cempensation was payable, acd the decisionof the 
Court operated as res judicata ina subsequent suit 
between the parties concerning title to land. 

The Land Acquisition Act does not require parti- 
culars of the objections to be given—It requires only 
the grounds of objection to be given, and by “grounds” 
in s. 18(2) is meant such of thefour grounds men- 
tioned in s. 18(1) as are relied upon and no further 
particulars are required in order to comply with the 
terms of the sub-section. Pramatha Nath Mullickv. 
tied of State for India (2), relied on, [p. 214, 
col. 2. 

Sir Thomas Strangman, K. ©. and Mr. 
A. G. P. Pullan, for the Appellant. 


- Messrs. C. S. Rewcastle, K. ©. and 
S. Hyam, for the Respondent. 
Lord Porter.—The plaintiff and the 


defendant in this appeal are the widows of 
two brothers, the appellant of Sagar Mal 
and the respondent of Kirpa Ram. The 
brothers were the sons of Janki Kuar, who 
died in 1918, and the title under which the 
property was held by the brothers is in 
dispute. Kirpa Ram died on March 10, 
1924, leaving the respondent as his widow: 
Sagar Mal died on March 18, 1924, leaving 
the appellant as his widow. If the propsrty 
which prior to their death was admittedly 


_enjoyed by both the brothers was held as 


joint family property, tne appellant as 
widow of the last survivor would be entitled 
to the estate. If on the other hand, as was 
claimed by the respondent, the property 
was held by the brothers as tenants-in- 
common, it would pass to the two widows 
in equal shares. 

The appellant asserted that the property 
was joint family property and by Hindu 
Law the whole passed to her, The respon- 
dent on her part maintained that the pro- 
perty was held by the brothers as tenants- 
in-common and that half devolved upon 
her. She further alleged that even 
if this were not so, by a family arrange- 
ment made after the death of the two 
brothers it was agreed that the parties 
should enter into possession of the shares 
of their respective husbands. In support 
of these allegations she relied upon the 
facts which were admitted that the property 
was entered in the revenue records in the 
joint names of.the appellant and respon- 
dent and that though the appellant was 


$i9 
recorded as lambardar of the. properiy in 
the town of Bulandshahr, including the 
property in dispute, the respondent was 
recorded as lambardar of other portions of 
the property. Whatever may have been 
the arrangement between the parties, they 
appear to huve quarrelled before October, 
1925, and by that date a dispute as to their 
rights in the property had already arisen 
and extended to their servanis to such an 
extent that criminal proceedings were taken 
by one of the employees of the respondent 
against certain employees of the appellant, 


proceedings which ended in the conviction of. 


the ‘appellant's servants on February 6, 
1926. 


Meanwhile on December:18, 1925, certain 
property in the town of Bulandshahr was 
notified for acquistion under the Land 
Acquisition Act, 1894. A portion of this 
property formed part of the estate the 
ownership of which is in dispute in the 
present action, 

During the year 1926, the dispute between 
the parties continued and extended and on 
September 13, 1926, the appellant instituted 
a suit in the Court of the First Munsif 
for rent against certain tenants of the 
disputed property. In this suit the res- 
pondent was joined as defendant and in 
it the appellant claimed the whole of the 
rent. The tenancy in question was in 
respect of land in the town of Bulandshahr. 
While this suit was proceeding and while 
the acquisition proceedings were -still in 
progress, the appellant petitioned the 
Collector in the latter proceedings on Feb- 
ruary 19, 1927, that the whole compensation 
money should be paid to her to the exclusion 
of the respondent. In the same month, 
namely, on the 26th, the First Munsif gave 
judgment in the tenancy suit in which he 
‘held that neither the plaintiff nor the de- 
fendant were entitled to anything and dis- 
missed the suit with costs. 

The appellant thereupon appealed to the 
Subordinate Judge who on May 31, 192/, 
gave judgment awarding half the rent to 
the appellant and half to the respondent. 
From this decision the appellant appealed 
-to the High Court. Just before the decigion 
-of the Subordinate Judge, namely, on 
“April 6, 1927, some proceedings appear to 
-have taken place in the acquisition matter 
‘towards determining the amount payable 
as compensation. Tne respondent claimed 
` that an award had been made on that date 
but this was denied by the appellant. It 
is undoubted, however, that on Septem- 
þer 29, 1927, the Oolleetor made a formal 
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award as to the’ value of the property and 
the apportionment of the compensation 
under the Land Acquisition Act. His 
award has not been printed in the*record. 
‘There has been printed, however, the terms 
of an award dated November 1, 1927, which 
is said by the respondent to be an attempt 
of the Collector to make a fresh award after 
he was functus oficio, aad by the appellant 
to be merely a repetition of the earlier 
award and explanatory of the details 
contained therein. Under either award the 
parties each received in compensation one- 
halt of the value of the land in dispute, the 
Collector apparently taking the view that 
they were entitled tothe property in equal 
shares, Notices of each of the awards 
appear to have been sent to each of the 
parties, ` 

On October 11, 1927, after the receipt 
of the firat notice, the appellant applied 
under s. 18 of the Land Acquisition Act, 
10994, requiring that the matter be referred 
by the Collector for the determination of 
the Court and gave as ihe objections 
which she desired to be considered (a) 
what is the correct amount of compensation 
of the land which should be given to 
the zamindars? b) what particular person is 
entitled to wnat compensation ? ki 

On October 31, 1927, the respondent also 
objected to the award, her objection being 
confinea 10 tue insufficiency of the amount 
of the compensatiun awaided. One oiner of 
the parties interested ın toe land appears 
also to have made objection butsviely on 
the ground of tne madequacy of the 
com peusation, 

On December 14, the objections were 
forwarded by the Collector to the Dis- 
trict Judge at Bulandshahr in accordance 
with the terms of s. 19 of the Act, and 
the information required under the prp- 
visions of that section was furnished by 
him. This information was supplemented 
ina communication from the Collector to 
the District Juage on April 26, 1928. 
Neither ot these documents contaimed or 
indeed is required to contain the grounds of 
objection. 

While the reference to the District 
Judge in the acquisition matter was ‘still 
undetermined, tne second appeal of the 
appellant from the decision of tne Sub- 
ordinate Judge of Bulandshaur in the 
tenancy action was heard on April 22, 
1939, and determined by the High Uourt 
in favour of the appellant. A little more 
than a month later the District Judge 
made his award in the matter of tne 
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land acquisition. Whatever he may have 
determined in that award he framed as 
his fowrth issue the question whether the 
appellant was entitled to the entire com- 
pensation or the respondent was entitled 
to half. To that question he gave the 
answer that the appellant was entitled to 
the entire compensation. The learned 
Judge also held that the compensation 
awarded by the Collector was sufficient and 
dismissed the objections lodged by the 
three objectors on this ground. The 
effect of his answer to the fourth issue 
must, however, be’ considered more at 
length when the iasues of the present case 
have to be determined. 

No appeal was made against this award 
andon May 31,1929, the learned District 
Judge passed two decrees, one in respect 
of the applicationof the appellant and the 
other in respect of the application of the 
respondent to his Court. In each case the 
order is headed “Application for deter- 
mination of compensation under Act I of 
1894" and contains the words :—"It is 
ordered that as per judgment on the 
record of case No. 64 the epplication be 
struck off with costs." The judgment 
referred to is that given on May 31, 
by the learned District Judge. No 
decree or formal award was filed dealing 
with the dispute between the parties 
as to their rights to receive the compen- 
sation money, but on August 12, 
1929, the whole sum awarded by 
the Collector in respect of the land in 
dispute was paid out to the appellant under 
a formal instruction of the learned Judge. 
_ No record of the payment of this sum 
into Oourt by the Collector is to be found 
in the record, but it is clear that it was 
paid in under the provisions of 8. 31 (2) 
of the. Act owing to the dispute between 
the appellant and the respondent as to who 
was entitled to the money. 

The compensation having been dealt 
with in this way, the respondent, who was 
not content fo rest under the decision of 
the High Court in the rent case or of the 
District Judge in the acquisition case, 
brought the present action by plaint 
dated the March 20, 1930, in the Court 
of the Subordinate Judge of Bulandshahr 
claiming that she was entitled to half 
the property on the grounds that have 
been already set out. To that petition 
the appellant pleaded that she was en- 
titled under Hindu Law to the succession, 
that there was no family-arrangement, and 
that in any case the ‘dispute had 
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already been determined (1) by the High 
Court in the rent case, and (2) by the 
District Judge in the acquisition case, that 
it was no longer open to questiin, and 
that the matter was res judicata. 

In adjudicating upon these pleas the 
learned Subordinate Judge who tried the 
suit now under review held (1) that the 
two brothers were tenants-in-common of 
the property, (2) that a family settlement 
had been made as alleged by the respon- 
dent and was binding upon the parties, 
but (3) that the matter was res judicata. 
He therefore gave judgment in favour of 
the appellant by formal decree dated 
October 27, 1930. 

From this judgment the respondent 
appealed to the High Court at Allahabad 
which, on January 16, 1935, reversed the 
decisicn of the lower Court, held that the 
matter was not res judicata, found that the 
brothers held the land as tenants-in come 
mon, and that in view of this finding it 
was unnecessary to determine whether a 
family arrangement had been entered into 
or not, From this decision the appellant 
has appealed to His Majesty in Council. 

Before their Lordsuips the question 
first argued was whether the High Court 
was Tight in determining that the matter 
was not res judicata since, if their Lord- 
ships were of opinion that they were 
wrong in that determination, their decision 
would be conclusive of the matter, and 
it would not be necessary: to enter into 
the other difficult and complicated questions 
which arose. 

In the argument presented to their 
Lordships’ Board it was conceded on be- 
half of the appellant that the decision of 
the High Court in the rent case could not 
be relied upon as decisive of the title of 
the parties to the property in dispute and 
that a plea of res judicata could not be 
founded upon it. 

Reliance was, however, placed upon the 
decree of the District Judge in the acquisi- 
tion case as finally delermining the rights 
of the parties. 

In order successfully to establish a plea 
of res judicata or estoppel by record, it is 
necessary to show that in 4 previous case 
a Court having jurisdiction to try the 
question came to a decision necessarily 
and substantially involving the determina- 
tion of the matter in issue in the later 
case. 

Tt was at one time a matter of doubt in 
India whether the determination of a 
Court to which a matter has been referred 
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by the Collector under s. 18 of the Land 
Acquisition Act was such a decision. 
That doubt was resolved by the judgment 
“of this Board in Ramachandra Rao v. 
Ramchandra Rao (1), which decided that 
where a dispute as tothe title to receive 
the compensation has been referred to the 
Court, a decree’ thereon not appealed from, 
renders the question of title res judicata 
in a suit between the parties to the dispute. 
In that case some question arose as to 
whether any appeal lay to His Majesty in 
Council in a case where the determination 
of the Judge ended in an award and not 
in adecree. The Board took the view 
that where the matter referred was not the 
adequacy of the amount of compensation 
awarded, but a dispute between the per- 
sons claiming compensation, involving, it 
may be difficult question of title, the resul- 
tant decision was not an award but a 
decree. This particular part of the judg- 
ment has, however, become academic, since 
an appeal to His Majesty in Council is now 
given by s. 26 (2) of the Land Acquisition 
Act which wasadded by amendment in 
1921 and enacts : 

“Every such award shall be deemed to be a 
decree and the statement of the grounds of every 
such award a judgment within the meaning of 
s. 2, cl. (2), ands. 2, cl. (9), of the Oode of Civil 
Procedure, 1908.” 

Tf then in a matter referred to him by 
the Collector in accordance with the 
provisions of the Land Acquisition Act, a 
Judge to whom it is referred has in a 
dispute astotheir title to the land bet- 
ween two of the parties claiming com- 
pensation, determined that dispute, the 
matter is res judicata and binds the parties 
in anylater suit involving that issue. 
The difficulty in the present case arises 
from the form by which the appellant 
required the Oollector to submit the matter 
to the Judge, the wording of that reference 
by the Collector, the terms of the judgment 
and the final decrees passed by the learned 
Judge. 

For the respondent it was first said 
that the question of the ownership of the 
land in dispute had never been put before 
the District Judge in due form and that 
he had, therefore, no jurisdiction to decide 
the matter. . 

The appellant, it was maintained had 
never required that question to be referred 
for the determination of the Oourt and 


(1) 49 I A 129; 67 Ind. Cas. 408; 30 M LT 154; 26 
O W N713: 45 M 320; 250 L J 545; 16 L W 1; (1922) 
MW N359:20 A L364; 43 MT J 78; 24 Bom. LR 
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in any case, had not as required by 8. 18, 
sub-s. (2), stated the grounds on which the 
objection was taken. Nah 

Section 18, aub-s. (1), no doubt provides 
that whether the objection beto <i) thes 
measurement of the land, (i) the amount 
of the compensation, (tii) the persons to 
whom it is payable, or (iv) the apportion- 
ment of the compensation among the persons 
interested, written application may be 
made forareference to the Court, and 
sub-s. (2) provides that the application 
shall state the grounds on which objection 
is taken. | 

So farasis material to the question 
whether the issue of ownership is res judicata, 
the portion of the application of October 
11,1927, upon which the appellant relies 
in order to show that the dispute between 
the parties as to their respective titles 
was Submitted to the Court is contained in 
the words “What particular, person is 


‘entitled to what compensation”. 


The phraseology is wide enough to 
embrace two of the four objections 
mentioned in the sub-section, viz., numbers 
3 and 4 and therefore prima facie includes 
a reference as to the persons to whom 
compensation is payable. . 

It was argued that there were many 
potential objectors amongst the zamindars 
affected and that the words might merely 
mean that the Court was called upen first 
to determine the total sum to be awarded 
and then to apportion that sum in the 
proper ratio between each of the persons 
entitled. But the appellant was primarily 
concerned with the apportionment to her; 
she hadjalready in the previous February 
claimed the whole compensation of the 
land in question to the exclusion of the - 
respondent, and their Lordships see no 
reason for giving the words the narrower 
construction. It was, however, suggested 
that the requirement was not complete 
unless particulars of the reasons for the 
objections taken were given. But the Act 
does not require particulars to be given— 
it requires only the grounds of objection 
to be given, and by “grounds”, their 
Lordships think is meant such of the four 
grounds mentioned in s 18(1) as are 
relied upun. The same View as to the 
meaning of the word “grounds appears 
to have been entertained by their 
Lordships’ Board in  Pramatha Nath 


Mullick v. Secretary of State for India (2) 

(2) 57 IA 100; 121 Ind. Oss. 538; A IR 1930 P O 64; 
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34 G W N 289: 32 Bom LR 522; 51 CLJ 154; 58M L 
J 223; 1930) M W N 5717 (P O) ° 


1939 


and no further particular’ are required 
in order to comply withthe terms ofthe 
suk section. 

Secohdly, it is said that the question 
of ownership was never submitted by the 
Collector to the Oourt. It is true what 
neither in hie letter of December 14, 1927, 
norinthe written information furnished 

“on April 28, 1928, does the Collector refer 
“toany question other than that of com- 
“pensation. But there is no reason why he 
should do sə His dutiesin making the 
reference are set out ins. 19 under the 
provisions of which the only information 
required as to the -grounds of objection 
is that contained in subss. (2) which requires 
the attachment of a schedule giving 
particulars of the notices served upon and of 
the statements ia writing made or delivered 
by the parties interested,. respectively. 
From the information furnished on April 
26, 1928, it appears that particulars of these 
notices and ofthe statement in writing 
made by the objectors were sent to the 
District Government Pleader on February 
27, 1923. The Ovart therefore, had hefore it 
not only the question of the amount of 
compensation but also the further question 
as to the persons to whom compensation was 
payable. 

But itis suggested that even if the ques- 
tion of ownership was submitted to the 
Court in due form, yet no decision upon that 
point was given. The judgment itself, it 
is said, shows thatthe title of the appel- 
lant and respondent never came in issue 
and that the only matter determined by the 
Oourt was that it had no jurisdiction to 
consider the objections, or at any rate it 
was not clear that any further decision had 

“been come to. The learned Judge, it was 
argued, held (1) that the award of Septem- 
ber 21, 1927, had been superseded by that 
of November 1, which had not altered 
but Glaritied the eariier document, (2) that 
no objection had been taken to the later 
award though objections had been taken 


to the earlier one, and (3) that as no objec»; 


tion had been taken, the later award must 
be confirmed. Indeed the respondent went 
furiher and said that it appeared from 
the judgment that there had been an 
earlier award on April 6, 1927, that that 
being the earliest, was the only valid award, 
and that in considering any other, the 
Judge had exceeded his jurisdiction. 

Their Lordships do not so read the 
learned Judge’s words. Both parties were 
before him and gave and called evidence 
to establish their respective titles. After 

E ; 
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hearing them, he framed two issues material 
to the question now under consideration : — 

“(3) Has the Oourt jurisdiction to adjudicate the 
matter on the basis of the petition presented in 
respect of award of September “1, 1927; (4) 4 hether 
the applicant is entitled to the entire compensation 
or Musammat Ram Kali” (the respoudent) “is 
entitled to half share,” 

In answer to the fourth issue, he found 
in terms that the appellant was entitled to 
the entire compensation. 

It is, of course, possible that he held 
himself to have no jurisdiction, but never- 
theless determined the other issues in case, 
but only in case, the matter went further 
and an Appellate Court found his decision 
as to jurisdiction to be wrong. | 

This is possible but there is no indicas 
tion of such an intention in the judgment 
itself. The learned Judge gives his findings 
as to each of the issues framed in the 
order he framed them as if each must be 
determined in order to complete the 
reference. | 

The language used in the judgment in 
determining issue No. 3 might be clearer but 
in their Lordships’ opinion it sufficiently 
indicates that after some preliminary dis- 
cussion as tothe question of compensation 
beginning on April 6, 1927, an award was 
made on September 21, 1927, showing the 
amount awarded to each of the parties in- 
terested but not distinguishing between 
the land itself and any buildings, trees, 
etc, on it. The award of November 1 
did so distinguish, but in all other respects, 
was identical with the earlier award and 
was a mere specitication of it. In both 
documents Rs, 452-140 were awarded to 
the appellant and the same sum to the res- 
pondent. | 

Without seeing the exact terms of the 
various documents, it is not very easy to 
follow all the reasoning. The argument 
cf the respondent which the learned Judge 
rejects, viz., that Rs, 759-2-6 vad been 
by the award of September zI. 
1927, and the statement by tne learned 
Judge that only the appellant made an 
application under s, 18 of the Land Acquisi- 
tion Act, and thatthe third objector and 
the respondent made no objections, seems 
to be inaccurate whether his statement 
refers to the award of September 21, 
or “that of November 1, The fact 
seems to be that all three objected to the 
award of September 21, and none of them 
made any objection to the document of 
November l. The respondent did not sug- 
gest that any award had been mide on 
April 6. She referred to the document of 
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September 21, as the first award and to 
that of November 1,as the second award 
and argued that the second having superseds 
ed the first, no valid objection had been 
made to the final award by her and noné 
could be entertained by the learned Judge. 
To this argument the learned Judge held 
that the second award was a mere speci» 
fication of the first and, as their Lordships 
think, that any further objections ought to 
have been taken under the earlier and not 
the later award. 

But whatever the exact meaning to be 
attributed to the learned Judge's words, it 
is clear that he did decide that the res- 
pondent had no right to the land and that 
there were not two awards but only one of 
September 21, though it ig true that that 
award had been made more specific on 
November 1. 

This, in their Lordships’ view, is a clear 
finding, not of want of jurisdiction but that 
there was a valid award and that the appel- 
lant was the owner of the land. It is for the 
respondent to show that jurisdiction was 
declined and she has failed to do so. 

Nor is the Oourt’s: decision vitiated by 
the facts that its result is expressed in two 
decrees, and an order for payment out of 
the compensation money tothe appellant, 
instead of in an award. No doubt the 
matter would have been simplified if the 
Court had followed the provisions of s. 26 
(2) of the Land Acquisition Act and its 
decision had been expressed in the form 
of an award, but itis to be observed that 
even that section does not provide except 
inferentially for any determination in the 
award of any dispute as to the persons 
interested. | 

In these circumstances it was not un- 
natural that on the one hand the question 
of the amount of compensation alone 
should have been dealth with in the two 
decrees which though they in terms refer 
to the judgment, make no reference to any 
dispute between the appellant and respon- 
dent and are headed “Application for 
determination of compensation”, and that 
on the other hand the dispute between 
the parties to the present suit should be 
settled by a payment out to the one entitled 
to receive the compensation. . 

It was suggested on behalf of the res- 
pondent that the order for payment out 
was consistent with a finding that both 
were entitled to an equal share. The 
appellant and respondent, it was said, were 
recorded as joint owners and the appellant 


had by arrangement with the respondent 
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become lambardar of the land affected. 
The payment, therefore, might have been 
made to the appellant as lambaxda? of 
the property concerned or as co-owner and 
agent for the respondent. There is, how- 
ever, no indication cf this in the order itself. 
Moreover, a lambardar would not be entitled ` 
to receive capital money virtute oficii, nor . 
would a co-owner be.able to give a valid 
discharge for another owner interested in 
the land. 

For the reasons given, their Lordships 
think that the learned District Judge did 
determine the question of ownership, his 
decision is binding upon the parties to this 
appeal, and the matter is res judicata. . 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal be 
allowed, the decree of the High Court set 
aside and the decree of the Subordinate 
Judge in this suit be restored. The res- 
pondent must pay the costs of the hearing 
in the High Court and before their Lord- 
ships’ Board. 

B.. Appeal allowed, 

Solicitors for the Appellant.—Messrs. 
Douglas Grant & Dold. 

Solicitors for the Respondent. — Messrs. 
Barrow Rogers & Nevill. ° 





PRIVY COUNCIL - 
Appeal from the Allahabad High Court 
March 17, 1939 
Lorn Romer, LORD PORTER, ~ 
Siz LANOKLOT SANDERSON, Lorp NORMAND, 
(Lorp PRRSIDENT OF THE COURT or 
SxssioN) AND Sir GEORGE RANKIN 
Kunwar SURENDRA BAHADUR 
SINGH AND OTHERS—ÅPPELLANTS 


VveETSUS 
Thakur BEHARI SINGH AND oTHERS— ° 


RESPONDENTS : 

Evidence Act (I of 1872), ss. 71, 68-8. 71, 
applicability of—Proof of execution of mortgage» 
deed—Registratton proceedings, whether can be 
relied uponto prove due execution or attestation 
—Evidence of necessary and material facts— 
Attesting witness called at trial—His evidence not 
accepted as reliuble—S, 68, if complied with— 
Mortgage suit—Defendant not admitting execution 
of deed—His Pleader contesting execution and- 
attestation at trial—Hzecution helds specifically 
denied within meaning of Proviso to s. 68. 

Section 71, Evidence Act is applicable only where 
the attesting witness “denies or does not recollect 
the execution of the document.” [p. 209, col. 2.] 

Assuming that it would be legitimate to look at 
the proceedings relating to the registration of the 
mortgage-deed for the purpose of proving the due 
execution and attestation thereof, evidence should 
be given to prove the necessary and material facts - 
which aye necessary, in,order to comply with the 
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provisions of the Transfer of Property Act. Veerappa 
Ie Subramania Ayyar (1), distinguished. |p. 
É > COL, 4. 

Where a person purporting to have been an 
attesting witness, is called atthe trial for the pur- 
pose of proving the execution of the mortgage deed, 
but his evidence has not been accepted as reliable, 
the provisions of s. 68, Evidence Act cannot be 
said to be complied with. [p. 219, col. 2.] 

The defendant iu sa mortgage suit pleaded in 
his written statement that he did not admit the 
execution of the mortgage deed, and at the trial 
the Pleader who appeared for him “hotly contend- 
ed that the execution and due attestation of the 
mortgage bond in suit was not proved against his 
client”: 

Held, that inthese circumstances the execution 
of the mortgage need must be held to be specifically 
denied by the defendant within the meaning of 
Proviso tos. 68, Evidence Act. 

Mr. A, G. P. Pullan, for the Appellants. 

Sir Lancelot Sanderson.—This is an 
appeal bythe plaintiffs in the suit against 
a judgment and decree of the High Court 
of Allahabad dated November 28, 1933, 
whereby the appeal of one of the present 
respondents, viz. Lachman Singh, was 
allowed and the suit as against the said 
Lachman Singh and his share of the mort- 
gage property was dismissed. The plaint- 
iffs are Kunwar Surendra Bahadur Singh 
and his two minor sons and the suit was 
brofight for foreclosure of a mortgage 
dated June 23, 1909, purporting to be exe- 
cuted by Himmat Singh (now deceased), 
Mulu Singh and Musammat Jamna Kunwar, 

- mother and certitied guardian of tue said 
Lachman Singh, who was then a minor, 
in favour of Surendra Bahadur Singh in 
respect of certain zemindari. property to 
secure a loan of Rs. 18,000 and 43 per cent. 
interest in order to pay-off prior mortgages 
at a higher rate cf interest. The defendant- 
respondents Ncs. 1—9 are heirs of Himmat 
Singh, No. 10is Lachman Singh, Nos. 11, 
12 and 13 are Mulu Singh and his two sons 
and Nos. 14 to 24 are various transferees. 

Before the execution of the mortgage, 
Musammat Jamna Kunwar obtained the per- 
mission ofthe District Judge to borrow 
Rs. 4,560 (one:fourth of Rs. 18,000) by 
hypothecation of the one-fourth share of the 
minor Lachman Singh in the said pro- 
perty. 

The principaland interest were payable 
on June 23, 1916. 

The mortgage deed was presented for 
registration on June 24, 1809, at the office 
of the Sub-Registrar of Etawah by Himmat 
Singh and it was duly registered. . 

It will be necessary to refer later in more 
detail tothe proceedings of the registra- 
tion. 
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interest amounting to Rs. 41,400-14-6 on 
May 25, 1928. . 

Written statements were filed | ° 
Lachman Singh and by twoof the trans- 
ferees. The ples to which itis necessary 
to refer is that which is contained in 
para.9 of Lachman Singh's written state- 
ment, viz: ‘The contesting defendant 
does not admit the execution and completion 
of the document sued on, nor is receipt of 
any consideration of the same admitted”, 
There were ‘other pleas in the written 
statements but the above-mentioned plea 
is the only one whichis material to the 
decision of this appeal. 

The mortgage deed purported to be 
signed by Himmat Singh and Mulu Singh 
and to be executed by the thumb im- 
pression of Jamna Kunwar, the mother of 
Lachman Singh and it bore on the face of 
it the names of five persons who purported 
to sign as witnesses to the execution of the 
deed. At the trial, Himmat Singh’s heirs 
and Mulu Singh did not dispute the exe- 
cution of the deed, but it was contended 
on behalf of Lachman Singh that the exe- 
cution and due attestation of the morte 
gage bond so far as his mother was 
concerned had not been proved. 

One only of the five alleged witnesses, 
viz, Badri Prasad, was called to give 
evidence on behalf of the plaintiffs as to 
the execution and attestation of the mort- 
gage deed on June 23, 1909. The pluintifi’s 
mukhtaram and the scribe, who wrote out 
the mortgage, also gave evidence, but 
they were not attesting witnesses. In con- 
sequence of contradictory statements made 
by the above-mentioned persons, the 
Subordinate Judge came to the conclusion 
that he could not rely upon their evi- 
dence. 

The learned Judge, however, relying on 
a Full Bench decision of the Madras High 
Court [Veerappa Chettiar v., Subramania 
Ayyar (1)] held that the signatures of the 
Registering Officer and of the identifying 
witnesses affixed to the registration 
endorsement were sufficient attestation 
within the meaning of the Transfer of 
Property Act and its subsequent Amend- 
ing .Acts. He, therefore, made a decree 
against the representatives of Himmat 
Singh, Mulu Singh and Lachman Singh, 
declaring their several liabilities to pay 
their proportionate shares of the amount 
due under the mortgage for principal, 

(1) 52 M 123; 115 Ind. Cas. 367; 55 ML J 794; A 


IR 1929 Mad. 1; 28L W 955; (1929M WN 14; 
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interest and costs which he assessed at 
Rs. 44,229-0-0. 

[Lachman Singh appealed to the High 
Court of Allahabad. and the learned Judges 
who heard the appeal referred to a Full 
Bench the following questions:— 

“1, When a mortgagee sues to enforce his mort- 
gage, andexecution and attestation of the deed are 
not admitted, what must the mortgagee prcve in 
order to obtain a decree ? 

2, Whether the signatures of the Sub-Registrar 
and of the witnesses ‘identifying the executant 
_at registration are a sufficient attestation of the 

‘deed for the purposes of the Transfer of Property 
Act, assuming that the Sub-Registrar and identify- 
ing witnesses did receive from the executant a 
personal acknowledgment of his signature or mark, 
and that they did sign in the executant’s presence ?” 

The FulliCcurt on June 26, 1932, answered 
the first question as follows:— 

“Where a mortgagea sues to enforce his mort- 
gage and the execution and attestation of the deed 
are not admitted, the mortgagee need prove only 
this much that the mortgagor signed the document 
in the presence of an attesting witness and one 
man attested the document; provided the document 
on the face of it bears the attestation of more 
than one person; 

But if the validity of the-mortgage be specifically 
denied, in the sense that the document did not 
effect a mortgage in law, then ıt must be proved 
by the mortgagee that the mortgage deed was 
attested by at least two wit.esses.” 

As to the second point, the learned Judges 
of the Full Court were of opinion that as 
there were conflicting decisions, they 
should decide the matter on principle 
alone, and came to the conclusicn that the 
answer to the second question must be in 
the negative. 

It appears from the judgment of the 
Division Bench, delivered on November 10, 
1932, that when the appeal came before 
the Division Bench for further hearing, it 
was conceded that on the record as it 
stood, the piaintifis had failed to prove 
due attestation of the morigage deed so 
far as Musammat Jamna Kunwar was 
concerned, and application was made on 
behalf of the plaintiffs to produce two 
further witnesses and for permission to 
erosseexamine the said Badri Prasad and 
Kundan, the scribe who were alleged to 
have turned hostile. 


The ground of the application was that 
the plaintifis had been misled by certain 
rulings of the Calcutta and Madras Figh 
Courts. The learned Judges made an order 
remanding the case to the trial Court for 
taking the evidence of the two further 
witnesses aod for the cross-examination of 
Badri Prasad and Kundan. 

It was provided that Lachman Singh 
should have the opportunity of cross- 
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examining the witnesses or producing. 
evidence in rebuttal. 

The High Court further directed that 
the trial Court after taking such evidence 
should record a finding on the evidences 
as a whole, including the fresh evidence, 
on the question whether the mortgage deed 
had been duly executed and attested as 
far as Musammat Jamna Kunwar was 
concerned. 

Their Lordships express no opinion as 
to whether the order remitting the matter 
to the trial Court was in the proper 
form or whether the ground for the said 
order was sufficient. The order was made 
at the instance of the plaintiffs, it was 
acted upon, and the trial Court made its 
finding in accordance with the said order. 
It appears that the plaintiffs did not take 
the opportunity of producing any fresh 
Witnesses but Badri Prasad and Kundan 
were crosseexamined. The Subordinate 
Judge held that as far as Musammat 
Jamna Kunwar was concerned, the execution 
and attestation of the mortgage bond had 
not been duly proved. 


The appeal was further considered by 
the Division Bench of the High Court, and 
on November 28, 1933, the learned Judges 
agreed with the finding of the Subcrdinate 
Judge that the plaintiffs had failed to 
prove due attestation of the bond so far as 
Musammat Jamna Kunwar was concerned. 
They therefore held that the mortgage was 
invalid so far as the share of Lachman 
Singh was concerned, allowed the appeal, 
and dismissed the suit as against Lachman 
Singh and his share of the mortgage 
property. It is against that judgment and 
the decree made in pursuance thereof that 
the plaintiffs have appealed to His Majesty 
in Council. 5 

It is necessary to refer to certain sec- 
tions of the Indian Evidence Act (I of 
1872) and of the Transfer of Property 
Act (V of 1882); the most material are 
s. 68 of the Evidence Act and s. 3 


- and 59 of the Transfer of Property Act. 


Section 68 of the Evidence Act is as 


follows:— 

“68. Ifa document is required by law to be 
attested, it shall not be used as evidence until 
one attesting witness at least has been called for 
the purpose of proving its execution, if there be 
an attesting witness alive, and subject to the pro- 
cess of the Court and capable of giving evidence: 

Provided thet it shall not be necessary to call 
an attesting witness in proof of the execution of 
any document, not being a will, which has been 
registered in accordance with the provisions of 
the Indian Registration Act, 1908, unless its execu- 
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tion by the person by whom it purports to have 
been executed is specifically denied.” 

e Section 59 of the Transfer of Property 
Acé provides that:— 

“Where the principal money secured is one 
hundred rupees or upwards, a mortgage other than 
a mortgage by deposit of title deeds can be effected 
only by aregistered instrument signed by the mort- 
gagor and attested by at least two witnesses.” 

What is meant by the word “attested” 
is stated ins. 3 of the Transfer of Property 
Act | f 

The definition was inserted in tke 
Interpretation clause by Act XXVII of 
1496 and made retrospective by Act X of 
1927. It runs as follows: — 

“CAttested,’ in relation to an instrument, means 
and shall be deemed always to have meant attested 
by two or more witnesses each of whom has seen 
the executant sign or affix his mark to the instru- 
ment, or has seen some other person sign the 
instrument in the presence and by the direction 
of the executant, or has received from the executant 
a personal acknowledgment of his signature or 
mark, or of the signature of such other person, 
and each of whom has signed the instrument in 
the presenca of the executant; but it shall not be 
necessary that more than one of such witnesses 
shall have been present at the same time, and 
no particular form of attestation shall be neces- 


gary; 
it is therefore clear that the mortgage 


in “this case, so far as Musammat Jamna 
Kunwar was concerned, could be effected 
only by a registered instrument to which 
she had attached her mark and which was 
attested by at least two witnesses, each of 
whom must have seen her affix her mark 
to the instrument or received from her a 
personal acknowledgment of ber mark, and 
each of whom must have signed the in- 
strument in the presence of Musammat 
Jamna Kunwar. r i 

Their Lordships have examined the 
exidence relating tothe alleged execution 
of the mortgage on June 23, 1909, and 
fhey agree with the findings of the Courts 
in India that the plaintifis failed to prove 
by any reliable evidence that the mortgage 
deed, so far as Musammat Jamna Kunwar 
was concerned, was duly attested in ac- 
cordance with the provisions of the statute. 
They are satisfied that Musammat Jamna 
Kunwar did execute the mortgage deed 
by affixing her mark thereto but they are 
not satished that the so-called attesting 
witnesses saw her make her mark of 
received her personal acknowledgment 
thereof or that they signed the instrument 
in her presence. : 

Learned Counsel for the appellants relied 
upon the terms ofs. 63 of the Evidence 
Act and especially upon the proviso, and 
eubmitted that it was not necessary for the 
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plaintiffs at the trial to callan attesting 
witness, inasmuch as the mortgage deed 
had been registered and the execution 
thereof by Musammat Jamna Kunwar had 
not been specifically denied by ! achman 


Singh. 
Their Lordships cannot accept tbat 
contention. It is clear that Lachman Singh 


in bis written statement pleaded that he 
did not admit the execution of the morte 
gage deed, and it appears from the judg- 
ment of the Subordinate Judge that at the 
trial the Pleader who appeared for 
Lachman Singh “hotly contended that the 
execution and due attestation of the mort- 
gage bond in suit was not proved against 
his client.” 

In these circumstances, in their Lord- 
ships’ opinion, it must be held that the 
execution of the mortgage deed by Musam- 
mat Jamna Kunwar was in fact specifically 
denied by Lachman Singh. 

Then it was urged that at least one 
attesting witness, viz, Badri Prasad, was 
called at the trial and therefore the provi- 
sions of s. io of the Evidence Act were 
complied with, and no further evidence of 
the due execution and attestation of the 
mortgage deed was necess iTy. 

This further contention cannot be 
accepted by their 1 crdships, for although 
Badri Prasad purporced to have been an 
attesting witness, and although he was 
called at the trial for the purpose of pruving 
the execution of the mortgage deed, his 
evidence has not been accepted as evidence 
upon which any reliance could be placed. 

It was then urged that having regard 
to the terms of s. 7} of the Evidence Act, 
the execution of the mortgage deed might 
be proved hy other evidence. That section 
is applicable only where the attesting 
witness “denies or des not recollect the 
execution of the documert”. 

Their Lordships are doubtful whether 
that description is applicable to the case of 
Badri Prasad, bat for the purpose of this 
appeal, they will assume that the dis- 
crepancies in his evidence, which resulted 
in it not being accepted as reliable evidence, 
were due to deficient recollection. 

Upon that assumption it becomes 
necessary to consider the proceed- 
ings relating to the regisirution of the 
mortgage deed, for it was argued that those 
proceedings showed that the provisions of 
5. 59 of the Transfer of Property Act had 
been complied with both as regards regis: 
tration and attestation of the mortgage 


deed, 
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It was in connection with this part of 
the ‘case that reliance was placed by the 
learned Counsel for the appellants on the 
decision of the Full Bench of the Madras 
High Court in Veerappa Chettiar v. Sub- 
ramania-Ayyar (1) (supra). In that case it 
was held that the signatures of the Register- 
ing Officer and the identifying witnesses 
affixed to the registration endorsement 
under ss. 58 and 59 of the Registration Act 
(XVI of 1903) were a sufficient attestation 
within the meaning of s. 59 of the Transfer 
of Property Act and its subsequent amend- 
ing Acts. 

It is to be noted that when the appeal 
in that case was originally before the Divi- 
sion Bench, the Subordinate Judge was 
required by the said Bench to consider 
further the case and record findings upon 
certain questions of fact stated by the High 
Oourt before the questions of law were 
considered. 

The Subrdinate Judge in compliance with 
the order, found the following facts. 

1. That the Sub-Registrar who registered 
the Ex. A made his signature in the regis- 
tration endorsement referring to the 
admission of execution by the executants 
in the presence of the executants. 

2, "That the witnesses who identified the 
executants of Hx. A before the Sub- 
Registrar were present when the admission 
of execution of thai document was made by 
the executants. 


3. Tat both the identifying witnesses 
made their signatures in the presence of the 
executants of Ex. A. 

In view of these findings, the Division 
Bench referred two questions tothe Full 
Bench, the second of which was as follows:— 

“2. Whether the signatures of the Registering 
Officer and of the identifying witnesses affixed to 
the registration endorsement under ss. 58 and 59 of 
the Indian Registration Act amount to sufficient 
attestation within the meaning of s. 59 of the Trans- 
fer £ Property Act read with the aforessid amending 

cts?” 


. The Full Bench answered that question 
in the affirmative. 

It is material to notice that the 
Oourt recognised how necessary it was 
to have the above-mentioned findings eof 
fact before holding that the provisions of 
s. 990f the Transfer of Property Act and 
its amending Acts had been complied with. 

The Full Bench of the Allahabad High 
Court in the case now under consideration 
declined to follow the above-mentioned 
decision in Veerappa Chettiar v. Subramania 
Ayyar (l), and their reasons for their con- 
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clusion are set out in their judgment de” 
livered on June 21, 1932. It is not neces- 
sary to recite such reasons in detail. dhe 
main reason was that the Transfer of Pro- 
perty Act required three distinct things, 
(1) due execution by the mortgagor, (2) due 
attestation by two witnesses of such exe- 
cution, (3) due registration’ of the deed. 

The learned Judges were of opinion, 
that if it were held that registration and 
what might happen at the time of registra- 
tion might take the place of execution and 
attestation, which according to the language 
of the Act must precede’ registration, the 
entire spirit of the enactment would be 
broken. They further held that neither the 
Registrar nor the identifying witnesses at 
the time of registration purported to sign as 
attesting witnesses of the execution of the 
mortgage deed. 


The learned Counsel for the appellants 
drew their Lordships’ attention to several 
cases in the Indian Law Reports which 
showed that there is a conflict of authority 
in India on this question: their Lordships 
do not consider it necessary to examine 
them in detail or to express any opinion on 
this occasion whether the decision in Veeryp- 
pa Chettiar v. Subramania Ayyar (1), or 
that of the Full Bench in the present case, 
was correct for the following reasons. 


In the first place the respondents in this 
appeal were not represented, and though 
their Lordships are confident that the learn- 
ed Oounsel for the appellants drew their 
attention to all the sections of the Acts and 
all reported decisions which he considered 
material, their Lordships have not had the 
benefit of any argument on behalf of the 
respondeats and they areloth to express 
an opinion on such an important question, 
asthe one under consideration upon an 
appeal which is presented ex parte unless it 
is really necessary. 

Secondly, their Lordships are of opinion, 
that in this appealit is not necessary for 
them so to do. 

This case differs from the case reported 
in Veerappa Chettiar v.Subramania Ayyar 
(1), in that there are no findings of fact as 
to what occurred at the time of registration, 
such as there were in the Madras case. 
There is no evidence except that which 
appears on the mortgage bond and the en- 
dorsement of the registration thereon. 

‘The endorsement shows that on June 24, 
1909, between 1 and 2 p, m, Himmat Singh 
presented the document at the office of the 
departmental Sub-Registrar at Etawah. 
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That endorsement was signed by the Sub- 
Registrar and Himmat Singh. 

Next the endorsement records that Him- 
mat, Singh and Mulu Sigh admitted the 
completion and execution of the document 
and that they were identitied by Genda Lal 
and Narain Singh. The Registering Officer 
further recorded the fact that one of the 
witnesses was knéwn to him. 

Then appear the signatures and thumb 
impressions of Himmat Singh and Mulu 
Singh, and the signature of Genda Lal and 
the signature and thumb impression of 
Narain Singh as witnesses. 

Then there is a further endorsement that 
Musammat Jamna Kunwar admitted the 
completion and execution of the document 
in a loud voice from behind the door of 
the rcom in which she was:it was then 
stated that she was identified by Narain 
Singh ani by Ajodhia Singh. 

Both these witnesses apparently went 
behind the purdah to identify the lady. 

Then appears the signature of the Sub- 
Registrar. These witnesses were identified 
by Genda Lal who was said to be known to 
the Sub-Registrar. 

The endorsement then records that the 
mark and thumb impression of Musammat 
Jamna were obtained in the presence of 
the identifying witnesses after she had ex- 
tended her hand beyond ihe purdah ; and 
the signatures and thumb impressious of 
Ajodula singh and of Nara Siagh and 
the signature of Genda Lui are attached as 
W1lLuesses, 


‘Tueir Lordships are prepared to assume . 


that the proceedings in connecuon with the 
registration were rightly and duly conduct- 
‘ed by the Sub-Registrar; but even upon that 
assumption there is no evidence that he 
atlixed his signature tothe endorsement in 
the presence of Musammat Jamna Kunwar. 
lt is provided by s. 59 of the Registration 
Act that he must atix his signature “on the 
same day” and in the absence of any evi- 
“dence as to the time when he signed 1t can- 
Not be assumed that he signed the endorse- 
“ment ın the presence of Musammat Jamna 
“Kunwar, 
Further there is no evidence which would 
entitle their Lordships to hold that che wit- 
“nesses who identitied her signed the en- 
“dorsement in Musammat Jamna Kunwar's 
presence, or that they heard her admit the 
kr a and execution of the mortgage 
eed. 
Section 60 (2) of the Registration Act of 
_1908 provides that the certificate of , the Re- 
gistering Officer shall besigned, sealed and 
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dated by the Registering Officer and shall 
then be admissible for the purpose of prov- 
ing that the document has been duly re- 
gistered in manner provided by ‘the Act 
and that the facts mentioned in the en- 
dorsement referred to in s. 59, have occur- 
red as therein mentioned. But the particu- 
lars which are to be endorsed on documents 
which are admitted for registration, under 
s. 58, do not include statements as to the 
above-mentioned facts, which, in their Lord- 
ships’ opinion, are necessary for proving 
the due attestation of the mortgage deed 
according to the provisions of the Transfer 
of Prcperty Act. Sections 58, 59 and 60 
of the Registration Act, therefore, are of 
no avail to the appellants in this res- 
pect. 

Reading the endorsements made at the 
time of the registration asa whole, and 
giving to them their natural meaning, they 
appear to be relevant to the matter of 
registration only, and the witnesses appear 
to have been present for the purpose of 
identifying Musammat Jamna Kunwar and 
for that purpose only. 

Ifit had been intended to rely on the 
proceedings of the registration as showing 
that the provisions of the Transfer of Pro- 
Perty Act asto due execution and attesta- 
tion of the mortgage deed were complied 
with, evidence snould have been given on 
benalf of the plaintiffs to prove the necessary 
and material facis. 

Assuming then, but not deciding, that it 
would be legitimate to look at the proceed- 
the 
mortgage-deed for the purpose of proving 
the due execution and attestation thereof 
by Musammat Jamna Kunwar, their Lord- 
ships are of opinion that the plaintiffs 
failed to prove the aboveementioned 
material facts which were necessary in 
order to comply with the provisions of the 
Transfer of Property Act. 

For these reasons, their Lordships are of 
opinion that the appeal should be dismissed 
and they will humbly advise His Majesty 
accordingly. 


8. Appeal dismissed. 


Solicitors for the Appellants.—Messrs, 
Douglas Grant & Dold. 


533 
LAHORE HIGH COURT 
Second Appeal No. 136 of 1937 
$ November 24, 1937 
ADDISON anD Din Mosammapn, JJ. 
Musammat RESHAM BIBI—PLantisr— 
APPELLANT 
versus 
KHUDA BAKHSH—-DEFENDANT— 
REEPONDENT 
Muhammadan Law — Murriage — Apostasy — 
Marrioge is dissolved—Declaration atiended with 
volition, if suficient -proof—Action of Court in 
offering pork to test bona fides, strongly deprecat- 
e 


Apostacy ipso facto effects cancellation of a Muslim 
marriage. 

No Court can test or gauge the sincerity of reli- 
gious belief. Renunciation of a religious faith there- 
fore requires no other proof than a person's dec- 
laration, the only condition being that the declara- 
tion is not casual, of which the declarer may repent 
afterwards, but it should be attended with volition 
and should be such to which the declarer adheres 
and in which he persists. The motive of a declarer 
is similarly immaterial. A person may renounce 
his faith for love or for avarice. A genuine conver- 
sion is one which has actually taken place, and if 
once it is proved asan accomplished fact, further 
enquiry is barred. 


Held, that as soon ag the plaintiff declared not. 


only in the plaint but even in her statement in 
Court as her own witness that she did not believe 
in God, the Qoran and the Prophet of Islam, she 
at once went out of the pale of Islam. 

Held, also that the action of the District Judge 
in testing the bona fides of the person, by offering 
pork to her must be strongly deprecated. In the 
first place, this amounted tu an admission of addi- 
tional evidence which the District Judge was not 
empowered to admit inthis way, and seyondly, the 
method adopted by him was most obfectionabie. 
One may relinquish a faith, which is ar easy thing 
to do, but one may not acquire at the same time a 
liking for those things which one has been taught 
to detest throughout one's life. Such method of 
enquiry was neither contemplated by law nor war- 
tanted by the exigencies of the case. 


S. A. from the order of Mr. Justice Abdul 
Rashid, dated October 22, 1937. 


Mr. Madan Mal, for the Appellant. 

Mr. Mahbub Ilahi, for the Kespondent. 

Din Mohammad, J.—The suit, out of 
which this appeal has arisen, was instituted 
by one Musammat Resham Bibi against 
her husband Khuda Bakhsh fora declaration 


that she was no longer his wife as she- 


had become an apostate from Islam three 
cr four years prior to the institution of 
the suit. She alleged that she did . not 
believe in God, the Qoran and the Prophet 
of Islam and that in fact she professed 
no religion. Her marriage had consequently 
been dissolved and the defendant could no 
longer treat her as his wife. The cause 
of action for the suit had arisen as her 
husband in spite of being apprised of 
the fact of her apostasy was bent upon 


ReSaaM BiBi v. KatoA sartsa (LAH) + 


18110 


asserting his conjugal rights against her 
and had even lodged a case under 
s. 498, Indian Penal Code, in which Ke had 
claimed her as bis wife. i 

Tne defendant controverted the allegation 
of apostasy and averred that the plaintiff 
had notin fact renounced Islam, that his 
marriage, with her had nob been dissolved on 
any account and that the plea of renunciation 
had been set up falsely, merely to save the 
accused in the case under s. 493, Indian 
Penal Code. 

On the pleadings of the partiesthe only 
material issue tnat arose was whether the 
plaintiff had renounced Islam. The Sub- 
ordinate Judge relying on the declara- 
tion made oy the plaintiff in her plaint, 
supported as it was by her statement in 
Court, came to the conclusion that she 
had renounced Islam and granted’ her 
the decree prayed for. The defendant 
appealed against that decision to the 
District Judge, who, at the hearing of the 
appeal, put to the test the plaintiff's alleged 
renunciation by offering her pork and 
impressed by her refusal to do so as 
well as by tke manner of her dress and 
speech concluded that the plaintiff's asser- 
tion was false, and holding that her figere 
word of mouth was not sufficient to prove 


renunciation and that her marriage with 


the defendant was stil! subsisting, he allowed: 
the appeal and reversed the decree of the- 
Subordinate Judge. From that decision. 
the plaintiff preferred an appeal to this 
Court and her appeal came on for hearing 
before Abdul Rashid, J. The appellant's: 
Counsel contended before him that the 
District Judge could not go behind the. 
declaration made by the plaintiff and that 
in a case of apostasy, the statement made 
by the person concerned was sufficient. On 
behalf of respondent, on the other hand, 
it was urged that in all such cases it was 
necessary to hold an enquiry into the 
alleged renunciation in order to determine 
whether it was genuine or otherwise, that 
the District Judge was consequently justified 
in preceeding in the manner in which he. . 
had done and that the finding of fact arrived 
at by the District Judge that no renuncia- 
tion had taken place could not therefore 
be disturbed on second appeal. Certain 
authorities were cited on both sides but find : 
ing that none of them threw any light on 
the question at issue, the learned Judge 
recommended that the case should be 
referred to a Division Bench for decision. 
Before us, too, the same arguments have 
been advanced by the parties eand the 
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game authorties relied upon. The question 
whether apostasy ipso facto effects can- 
cellatien of a Muslim marriage, is not 
disprted, nor is it denied thatif the plaintiff's 
declaration were true, it would amount to 
apostasy. The only question with which we 
are concerned, therefore, is whether the 
District Judge coyld ignore the plaintiff's 
declaration and institute an inquriy into its 
genuineness in order to determine the 
extent of her disbelief. 

The earliest decision to which reference 
may be made in this conneciion is the 
one reported in Khan Bibi v. Pir Shah (1). 
There one of tne learned Judges composing 
the Division Bench in the course of his 
judgment remarked that the. conversion 
must be taken to be bona fide and not 
colourable and the other learned Judge 
observed that a bona fide conversion to 
Christianity is an act of apostasy from 
Islam. | 

In Nani Jan v. Hussain (2), the husband 
had in a fit of anger uttered disrespectful 
and abusive language regarding the law 
and the Prophet of Islam and the learned 
Judges who constituted tre Division Bench 
observed that there was nothing to show 
thatthe husband intended thereby to 
abjure nis religion or to deny tne Prophet, 

in Allah Bakhsh v. Amir Begum 3), Reid 
and Walker, JJ. ¿after lasing down tne 
rule ot the Muslim law g.verning such 
cases remarked that the repudiation in 
that case was not colourable but bona fide. 

In Imam Din v. Hassan Bibi (4), Chatterji, 
J. who delivered the judgment of the 
Division Bench observed that there was no 
serious contention that the defendant's 
conversion was a colourable and not a 
bona fide one. 

In Ghaus v. Fajji, 29 Ind. Cas, 857 (5), a 
Dervision Bench of the Punjab Chief Court 
said that if the conversion was an accom: 
plished fact and that ifit was not proved 
to be a colourable transaction. the Court 
could not decline to give effect to it 
because the underlying motive was not a 
proper one. The learned Judges further 
observed that evidence showed that the 
woman had adopted Christian religion 
not as a device oras a temporary measure 
but with the intention of remaining a 
Charistian for ever, and in the absence of 
any evidence to the contrary, they were 

(1) 132P R 1881. 

(2) 106 P R 1891. 

(3) 61 PR 1899; 15 P L R 1900. 

(4) 85 P R 1906; 148 P LR 1906, 
aie 29 Jnd: Oas. 857; A I R 1915 Lab. 14,114 PRLR 


¢ RnbHAM BIBI y. kata Barish (LAH) 


553 
unable to hold that the couversion should 
be regarded as a colourable transaction dnd 
that it should not be acted upon. * 

_ In Bakho v. Lal, 71 Ind. Oas. 830 (6), which 
isthe same as A. I, R. 1924 Lah, 097 Saott- 
Smith, J. in a case in which the plaintiff 
had alleged that she had renounced Islam 
and had repeated her allegation in her 
statement in Court held that the only 
question which had to be determined was 
whether renunciation had taken place. 

In Amar Nath v. Ved Kaur (7), Dalip 
Singh, J. observed that it was not within 
the province of the Court to enquire into 
the genuineness or otherwise of the 
conversion and that if formal renunciation 
was accompanied by rite of baptism, it 
was immaterial whether her motive was 
a genuine conversion or a mere device to 
Be a of es husband. 

a Sardaran v Allah Baksh (8), Beckett 
J. followed Amar Nath v. Vea eee D 
and made similar observations. i 

In Sardar Mohammad v Maryam Bibi (9) 
Agha Haider, J. held that so long as 
conversion was genuine, ulterior and even 
sordid motives would not affect the question. 

In Saidan v. Sharaf (10), Tek Chand, J. 
while approving of the observations 
made. in some of the judgments referred 
to above held that all the sane the 
factum of renunciation must be proved, and 
in the case before him did not disturb 
the finding of fact arrived at by the 
District Judge that the apostasy of the 
wife-was not genuine. 

These are the the only authorities to 
which our attention was directed in con- 
nection with the subject under discussion 
and we have now to determine what these 
authorities actually lay down in respect of 
the necessity of proving the bona fides or 
the mala fides of the conversion ‘and to 
what extent the ecquiry into these matters 
can proceed.- Speaking for myself, I 
am disposed to think that, wherever the 
Judges applied their mind to this aspect 
of the case and remarked that the conver- 
sion or renunciation was not a colourable 
transaction, they meant nothing more than 
that the conversion or renunciation had 


‘taken place in fact. They neither referred 


to the sincerity or insincerity of the con- 


a Ga LAME 
ah. 956; 117 Ind (as, 664: 
Rul, (1923) Lah, 680, aS, C64; Ind, 
(8) AIR 1934 Lah. 976. 
(9) ATR 1936 Lah. 666; 165 Ind. Cas. 383; 9 R L 
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version or‘to the nobility or otherwise of 
the motive. Tomy mind a person's religious 
belief is not a tangible thing which can 
be seeh or touched. It is the mental 
condition of ones believing in certain 
articles of faith that constitutes one’s 
religion, and if one ceases to believe in them, 
which again is a mere mental condition, one 
automatically ceases to profess that religion 
which is made up of those articles of 
faith. Consequently, to probe further into 
the matter and to try to ascertain the 
true nature of one’s disbelief is sheer 
intermeddling, not justifiable on any ground. 
In the words of. Lord Macnaghten. “No 
Court can test or gauge the sincerity of 
religious belief" or as put by another 

eminent English Judge even more forcibly 
` “Byven the devil himself knoweth not the 
heart of man.” Renunciation of a religious 
faith therefore requires no other proof 
than a person's declaration, the only con- 
dition being that the declaration is not 
casual, of which the declarer may repent 
afterwards, but it should be attended with 
volition. and should be such to which the 
declarer adheres and in which he persists. 
Tne motive of a declarer is similarly 
immaterial, A psrson may renounce his 
faith for love or for avarice. He may do 
so to get rid of his present commitments 
or truly to seek salvation elsewhere. But 
that would not atfect tne factum of renuncia- 
_ tion, and in cases like the present, it is 
the factum alone that matters and not 
the latent spring of action which results 
therein. Jf, therefore, apostasy takes the 
form of conversion to another faith, proof 
of conversion in accordance with the tenets 
of that faith will be sufficient to indicate 
apostasy and if it is not accompanied by 
any such extrinsic manifestation, declara- 
tion as stated above will do. A genuine 


conversion is one which has actually taken - 


place and if once it is proved as an 
accomplished fact, further enquiry is 
barred. In the case before us, as soon 
as the plaintiff declared not only in the 
plaint but even in her statement in Court 
as her own witness that she did not believe 
in God, the Qoran and the Prophet of Islam, 
sho at once went out of the pale of lslam. 
As remarked by Plowden, J,in Khan Bibi 
eae ic 1 

Tin ane to be of the Muhammadan religion 
without the belief that the Prophet of Islam was 
and is the Prophet of God.” | 

or as remarked by Stogdon and Beacheroft, 
JJ.in Nani Jan v. Hussain (2), DS 

--“the essentiality of apostasy is said to consist in 
the uttering of words against the M dan 
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religion, after embracing the Muhammadan faith 
which is the belief in the Prophet of Islam with 
respect to all that came down to him from the 
Almighty God.” : 


A Muslim derives his Jaw from the @oran 
and next to the Qoran relies on the record 
of the Prophets sayings (otherwise known 
as traditions) in so far as itis authentic 
and is not in conflict with the Qoran. 
These sources alone aré treated as sacred 
and all others are secular and thus open to 
human interpretation and human criticizm. 
Neither the Qoran uor the tradition deal 
with the subject under discussion and the 
principles enunciated by the British Indian 
Courts in this respect ate the only equitable 
and expedient rules which can be enforced. 
It is, in my opinion, most unconscionable 
to compel æ wife to continue to owe her 
marital allegiance to a person whose 
religion she ;has relinquished and whose 
society she abhors. A recalcitrant wife 
cannot be even sent to jail under the 
present law and minds so far estranged 
cannot find peace under the same roof. 

I would therefore hold that the plaintiff's 
marriage was dissolved as soon as she became 
apostate and that she was entitled to the 
declaration prayed for. : 

Before I conclude, I am compelled to- say; 
that I strongly deprecate the mannet in” 
which the District Judge proceeded to test 
the plaintiff's bona fides. In the first place, 
this amounted to an admission of additional 
evidence which the District Judge was not. 
empowered to admit in this way, and 
secondly, the method adopted by him was 
most objectionable. He actually allowed 
pork to be brought into Court and called 
upon the plaintiff to take it to prove the. 
sincerity of her declaration, The least that. 
I can say is that the District Judge should 
have known that her refusal to take it was 
pot sufficient to disprove her statement: 
One may relinquish a faith, which is an easy. 
thing to do, but one may not acquire at 
the same time a liking for those- things 
which one has been taught to detest i hrough- 
out one’s life. Such method of enquiry was 
neither contemplated by-law nor warranted 
by the exigencies of the caser- - i 

For the reasons mentioned above, I would 
allow the appeal, set asidethe decree of the 
District Judge and restore that of the trial 
Court. I would, however, leave the parties to 
bear their own costs throughout. 

Addison, J.—I agree. 


D. Appeal allowed, 
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MADRAS HIGH COURT 
Civil Revision Petitions Nos. 1335, 1524, 
. , 1525 and 1165 of 1954 
è May 5, 1937 
Panprane Row, J. 
KULLAPPA REDDIAR AND otagzs— 
PETITIONBES 
versus 
“ Au. Ve. St. VER RAPPA CHETTIAR 


AND OTAERS— RESPONDENTS 

Provincial Insolvency Act (V of 1920), s. 53— 
Separate applications under—J oint trial with consent 
— Each alienation should be dealt with separately and 
evidence considered separately —Good faith — Proof 
of—Absence of good faith on part of transferee must 
be proved—Such burden, how discharged, 

Where the trial of four separate applications under 
s8. 53, Provincial Insolvency Act together was with the 
consent of the parties, itis not open to the applicants 
totake objection tothe joint trial. This, however, 
does not mean either tnat the evidence otherwise 
irrelevant becomes relevant because the applications 
were heard together, or that because some alienations 
are found to be fraudulent as being notin good faith 
the others must necessarily on that account partake 
ofthe same character. In other words, in spite of the 

„joint trial of the applications, the case as regards 
each alienation must be dealt with separately, and 
the evidence relating to it considered separate- 
ly. |p. 225, col. 2.; 

So far ass. 53, Insolvency Act is concerned, it is 

_the absence of good faith on the part of the trans- 
feree that has to be proved andnos the absence 
of goed faith on the part of the transferor, the in- 
solvent, [p. 226, col. 1.] 
. The fact that there are certain circumstances 
appearing in the evidence on the side of the alienees 
which in the absence of an explanation would offer 
ground for suspicion is not sufficient for coming to 
the conclusion thatalienations fall under s, 53. The 
burden of proving want of good faith on the part of 
alienees is not discharged by mere vague allegations 
of fraud by one witness going into the witness-box 
: and saying that allthe alienations are fraudulent. 
The burden can be discharged only if circumstances 
are established from which it can be reasonably 
inferred that the alienee acted in bad faithand that 
there was no valuable consideration for the aliena- 
tion. |p. 226, col. 2.] P 
U. R. Ps. from the decrees of the District 
‘Court, Coimbatore in O. M. A. Nos. 74, 77, 
83 and 78 of 1932. 
_Mr. M. Duraisami Ayyar, for the Peti- 
tloners, 

Mr.. K. Rajah Ayyer, for the Respon- 

dents. 


Order.—These.- four revision petitions 
arise out of connected applications made 
by a creditor, Veerappa Obhettiar, in 
I. P. No. 21 of 1927 on the file of the 
Subordinate Judge's Court of Uoimbatore 
seeking to annul certain alienations made 
by the insolvent in October 192s. There 
were five alienations in all executed in 
October 1926 and there were tive applications 
for annulling them. ‘ke insolvent was 
adjudicated as such on petitions filed on 
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January 10 and 11, 1927. In one case the 
alienation was sought to beset aside under 
s. 54, Provincial Insolvency Act, as well ‘as 
under s. 53, the other four being only applica- 
tions under s. 53. The trial Court found 
that one of the alienations (Ex. 2) was 
valid and dismissed the application relating 
thereto, and the other four alienations 
were set aside. On appeal, the appeals by 
the unsuccessful alienees were dismissed 
by the Appellate Court and the appeal by 
the creditor in the single case in which the 
alienation was upheld was allowed. Five 
revision petitions were filed. One of them 
was nct admitted and the other four have 
now to be decided. 

Some argument was addressed tome on 
the impropriety ‘of the joint trial and deter- 
mination of all the applications together 
and reference was made to In re Binjraj 
Harnandrai (1) and Official Assignee, 
Madras v. Krishnaswami Naidu (2). It 
is not necessary to devote much attention 
to this aspect of the case because, as the 
learned Advocite for the respondents has 
pointed out the trial of these applications 
together was with the consent of the parties, 
and therefore it is not open to the peti- 
tioners in these petitions totake objection 
to the joint trial. This, however, does not 
mean either that the evidence otherwise 
irrelevant becomes relevant because the 
applications were heard together, or that 
because some alienations are found to be 
fraudulent as being notin good faith the 
others must necessarily on that account 
partake of the same character. In other 
words, in spite of the joint trial of the 
applications, the case as regards each 
alienaticn must be dealt with separately, 
and the evidence relating to it considered 
separately. There can be no doubt that the 
two Oourts below have not made a real 
attempt to differentiate the evidence 
which relates to each alienation. The 
trial Court points out certain relationships 
between the parties tothe alienations and 
the attestors thereto and these relation- 
ships were apparently allowed to lead to 
the conclusion that all the alienations 
were the result of a scheme or plot to 
defraud creditors. There has also been a 
failufre to observe the distinction between 
the fraudulent intention of the insolvent, 
the transferor, and the knowledge of such 
intention on the part of the transferee. 


(1) 60 O 1387; 149 Ind, Oas. 995; A I R 1934 Oal. 232; 


6 R O 674. 
(2) 71M L J 788; 167 Ind. Oas. 520; A I R 1937 Mad. 


192; 44 L W 872;9 R M 469. 
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There can be no doubt that so far as 
s 953, Insolvency Act is concerned, it is the 
absence of good faith on the part of the 
transferee that has to be proved and not 
the absence of gocd faith on the part of 
the transferor, the insolvent. 

The judgments of the Courts below are 
open to the just criticizm that the decisions 
therein are really founded on mere suspi- 
cion and speculation, and not on legal 
testimony, for, there can be no doubt that 
the legal testimony is utterly insufficient 
in law to support the inference that the 
alienees acted without good faith or that 
there was no valuable consideration for 
the alienations. The deeds of alienations 
themselves have been exhibited and the 
vouchers in support thereof also have been 
exhibited. In one of the cases the vou- 
chers so exhibited were 17 in number, 
namely Exs. La to l-r., the dates of 
which range from 1908 to 1924. There is 
no finding to the effect that all these pro- 
missory notes are forgeries or that any one 
of them is a forgery. Prima facie, the 
promiesory notes which have been exhibit- 
ed in evidence prove that the debts were 
real and the burden lies, apart from the 
general burden in cases coming under 
s. 53, Insolvency Act, on the person who 
alleges that the promissory notes are 
forgeries. That burden has not been 
discharged and indeed there is nothing but 
mere suspicion, and that too, not of a 
strong Character, to show that the promis- 
sory notes are not genuine. The mere 
relationship of the attestors and the alie- 
nees in the alienation deeds and the fact 
that most of the alienees belong to the 
same village as the insolvent are not suffi- 
cient to show either that the alienees 
acted in bad faith or that the: alienations 
were without consideration. In fact, once 
it is found that the promissory notes are 
genuine, there can really be no escape 
from the conclusion that the alienee must 
have also acted in good faith. Yor in- 
stance, the trial Court in dealing with the 
alienation Hx. 1 merely observes that on 
account of certain suspicious circumstances 
and the absence of an explanation of the 
suspicious circumstance by the production 
_ of account books, it is proved thaf the 
consideration for Ex. 1 is not real. 

This is clearly a decision which is based 
on mere suspicion. The guspicion is 
entirely due to-the fact that the alienees 
have not given an absolutely satisfactory 
explanaticn of the transaction and of the 
previous transactions between them and 
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the insolvent. The evidence on the sidé 
of the petitioning creditor is almost of no 
value, and if tte question had. to*be 
decided on the strength of the eviderce on 
the side of the petitioning creditor, there 
can be no doubt that the petitioner had 
utterly failed to prove his case. The fact 
that the creditors have adduced certain 
evidence would not discharge the burdén 
which lies on the petitioning creditor even 
though such evidence is not wholly accept- 
able. In this case it is not as if the 
evidence itself has been characterized as 
false, but that there are certain circum- 
stances appearing in ‘the evidence on the 
side of the alienees which in the absence 
of an explanation would offer ground for 
suspicion. Sofar as the non-production of 
account books is concerned, it is not the 
case of the petitioning creditor that the 
accounts were summoned and that the 
alienees declined or omitted to produce 
accounts. It is possible that the accounts 
were not produced because the alienees 
were left under the impression that the 
burden was really, and not merely 
theorctically, on the petitioning creditor to 
prove his case. ' 

In my opinion neither of the Courts. 
below has correctly understood the ndture 
of the burden which is thrown by law on 
the petitioning creditor in cases of this 
kind. The burden is not discharged by 
mere vague allegations of fraud as has 
been done in-this case by one witness going 
into the witness-box and saying that all 
the alienations are fraudulent. ‘Che bur: 
den can be discharged only if circumstances 
are established from which it can be 
reasonably inferred that ths alienee acted 
in bad faith and that there was no valu- 
able consideration fcr the alienation. Of 
such evidence there is none in these cases. 
The decisions rest on no evidence-at all 
and must therefore be regarded as‘being 
insupportable in law. They are accord- 
ingly set aside and the applications in 
these four cases are dismissed’ with costs 
in this Court and in the Courts-bélow.: 


N.-D. Applications dismissed. 
NAGPUR HIGH COURT 
Secend Appeal No, 18 of 1936 
February 4, 1938 


Bosg, J. 
BHAGIRATH— APPELLANT 
1ersus 
VISHWASRAO AND aNotTuER— RESPONDENTS. 
Malicious prosecution — Suit for damages — From 
plaintiff's acquittal, whether follows that defendant'é 
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version was false—Reasons on which previous judg- 
ment of Criminal Court is based, if relevant — Second 
appeal—Question of law—Hvidence evenly balanced— 
Conclusion tmpossible—Court using onus as determin- 
ing factor—Question of onus becomes one of law. 

Ina suit for damages for malicious prosecution, 
ordinarily the burden is onthe plaintiff to prove 
absence of reasonable and probable cause. Balbhaddar 
Singh v. Badri Sah (1), telied on. [p. 228, col. 2.] 

When the plaintiff is acquitted by the Oriminal 
Court, he should be deemed tobe innocent. But from 
this it does not follow that the defendants’ version is 
false and since the defendants were speaking offacts 
within their own knowledge, they must have known 
it to be false. The defendants’ story may be true in 
every single respect and, yet the plaintiff may still 
have been innocent. Pestonji Muncherji Mody v. 
The Queen Insurance Co, (2), relied on. Mohamad 
Daud Khan v. Jai Lal (3) and Kishun Mal v, Sakal 

- Raj Mal 4), dissented from. Khaja Hussainuddin 
v. Kisan (5) and Pedda Venkatapathi v. Baiappa (6), 
approved, [ibid] 

In the absence of res judicata, the reasons upon 
which a judgment proceeds are entirely irrelevant in 
a subsequent litigation except inthe special circum- 
stances specifically provided for by the Evidence Act. 
This law has been applied, and rightly, to suits for 
malicious prosecution. Oonsequently, ina suit for 
malicious prosecution the reasons upon which the 
previous judgment of the Oriminal Court is based are 
not relevant. Gobindanarayan Singh v. Shyam Lal 
Singh (7), Shankar v. Kesheo (8) and Gobardhan Singh 
v. Ram Badan Singh (9), relied on. [p. 229, col. 1.] 

A question of law does not arise every time an 
‘inferefice is made from a set of proved facts. It can 
only arise if the ultimate inference is itself a ques- 
tion of law and not one of fact. Ajodhiaprasad v. 
Parashram (11), referred to. Chintaman Rao v. 
Vithal (12), relied on. 

When the onus is used as the determining factor 
in the whole cage because the tribunal finds the evi- 
dence pro and con so evenly balanced or so equally 
worthless that it can come to no sure conclusion, then 
the question of onus becomes one of law and not one 
of fact as it would otherwise be, Robins v. National 
Trust Co. (14), relied on. Balbhaddar Singh v. Badri 
Sah (1), referred to, [p. 230, col. 1.] 

S. A. from the appellate decree of 


the . Court of the District Judge, Amraoti,: 


dated November 26, 1935, in Oivil Appeal 
Na. 23B of 1935 reversing the decree of 
the Oourt of the Subordinate Judge, 
Second Class, Daryapur, dated June 27, 
19395, in Oivil Suit No. 231-B of 1934. 

Messrs. V, L. Prabhune and V. D. Kale, 
forthe Appellant. 

Mr. M.. R, ‘Bobde, 
No.l. | 


Judgment.—The plaintiff sued the de- 
fendants in the trial Court fur damages 
for malicious prosecution and succeeded. 
He was givena decree for Rs. %50 but 
that was reversed on appeal, the lower 
Appellate Court holding that he had not 
_ succeeded either in establishing the absence 
of reasonable and probable cause or in 
showing thatthe defendants or either of 
them wasethe real prosecutor,. The plaintiff 
appeals here. ; 


for Respondent 
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The facts briefly are these. The defene 
dants, who are respectively Chairman 
of the Co-operative Bank at Daryapur and 
a Oattle Pound Inspector, were going 
tothe village of Umri in a damni on 
May 11,1932. A suit case belonging to 
tne second defendant was tied on to the 
step of the damni at the rear by a rope. 
When they reached Umri, they alighted 
and told the driver ofthe damni to drive 
on toa neighbouring village Kuberi and 
said that they would followon foot after 
finishing their business at Umri. When 
the driver reached Kuberi, he missed the 
suit case and thinking it might have 
fallen off along the way retraced his steps 
to Umri and there informed his master of 
the loss. 

They all proceeded to Kuberi and there, 
according to the version of the defendants, 
they found thatthe rope had been deliber- 
ately cut. Tney suspected a Mubanmadan 
boy (later identified as Syed Umru) who 
seems tohave been following them and ' 
through him were directed to the plaintiff's 
house at Umri. When they got there, 
the plaintiff told them that he had their 
suit case and would return itto them if 
they would tear upa report tothe Police 
which they had already writlen and 
promise notto make another. They did 
soand made the requisite promise and 
thereupon the plaintiff, after turning other 
people in the house out, brought the suit 
case from an adjoining room and handed 
it overtothem. ‘They found that one of ; 
the locks had been tampered with but 
that otherwise it was all right and that ` 
nothing was missiog from it. 

Three days later, namely on May 14, 
1932, the second defeadant made a report ` 
to the Police satting out the facts given 
above. The Police prosecuted and the trial 
Court convicted Syed Umruof theft under 
s., 379, Indian Penal Code, and the plaintiff 
Bhagirath of receiving stolen property 
knowing it to be stolen under s 411. 
Both appealed and both were acquitted; 
so itis patent that the prosecution terminat- 
ed jn the plaintiff's favour. 

It isnot denied (at any rate not in this 
Court) thatthe second defendant lost his 
suit case and that it was later returned to 
him at Umri, but the plaintiff denies that 
it was stolen, and also denies that the 
defendants discovered the rope to be cut. 
He also denies that the lock was damaged. 
His version as given in the witness-box 
(P. W. No. 12) ıs that the defendants 
came to his house in order to inspec: the 
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Haisiyat Register of the Umri Co-sperative 
Society thinking that it was with him 
because he was the Sir Panch of the 
Society. He told them thatthe register 
was with the Secretary and on being 
asked to go and fetch it refused to do 
bo, Thie led to some unpleasantness and 
after the defendants had abused him, 
they left his house. As they proceeded 
down the street. the plsintiff saw Syed 
Ibru, the father of Syed Umru, come out 
of his house and hand the suit case over 
tothe defendant saying that it had been 
picked up onthe road between Umri and 
Kuberi. 

The learned Judge of the lower Appellate 
Court found the evidence so equally 
balanced that he could not decide which of 
these two stories was true and which false, 
He laid the burden of proof on the plaintiff 
and held that as he had not been able 
to establish the absence of reasonable and 
probable cause, he must fail. It is true 
the learned Judge says in one place in his 
judgment that he is not satisfied that the 
plaintiff's version is true, but, on the whole, 
I think his conclusion is that the evidence 
was so equally balanced that he was not 
able to choose between the two stories. 
The case was, therefore, decided, so far as 
this point was concerned, solely on the 
burden of proof. 

It is not denied that the burden in such 
cases is ordinarily on the plaintiff; 
in fact in the face of the Privy Council 
decision in Balbhaddar Singh v. Badri 
Sah (1) that would be futile, but the learned 
Counsel for the plaintiff argues that there 
is a wide difference between a defendant 
who had based his prosecution on 
information supplied to him by others 
and one who had acted on information 
which, according to him, was within his 
own knowledge. In the latter case, he 
argues the burden is on the defendant ‘and 
not on the plaintiff. He puts the matter in 
this way. 

First ofall, he states that the plaintiff 
must be deemed to be innocent until the 
contrary is established because he has 
been acquitted by the criminal Courts and 
for this he relies on a sentence ,ina 
judgment ofthe Judicial Oommittee in 
Pestonji Muncherji Mody v. The Queen 
Insurance Co. (2). Bo far as that is 

(1) 1 Luck 215; 95 Ind. Cas. 329; A IR 1926 PO 
46; 29 O O 163; HAL J 453; 30 W N49): 430LJ 
521; 2BBom. L R 921; (1926) M W N 482; 51M L J 42; 
30 O W N 868; 7 P L T. 591 {P O). 

(2) 25 B332 at pat, 2 Bom. L R 938; 4 O WN 781; 
10M L J 300 (PO. 
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concerned, I quite agree with him; 
so we start with the position that the 
plaintiff was innocent of the charges 
made against him by the defendants. * The 
next step inthe argument of the learned 
Oounsel is that if that is accepted, then 
it must follow that the defendants’ version 
is false and since the defendants were 
speaking of facts within their own 
knowledge, they must have known it to be 


false. If thatisso, then there can beno 
reasonable and probable cause, for it is 
impossible to hold that a person has 
reasonable cause for. believing that 
facts which he knew to be false are 
or can be true; and from this it follows 
that there must have been malice. Two 


decisions of Dalal, J.in Mohamad Daud 
Khan v. Jai Lal (3) andin Kishun Mal v. 
Sakal Raj Mal (4) were relied on in support 
of this line of reasoning. With the utmost 
respect I am unable to agree. 


The fallacy to my mind lies in conclud- 
ing that the defendants’ version of the 
incident is wholly true and the plaintiff's 
wholly false simply because it must be 
assumed, until the contrary is shown, 
that the plaintiff was innocent. .The 
defendants’ story may be true in every 
Single respect and yet the plaintiff may 
still have been innocent For instance, 
the plaintiff may not have known 
that the property was stolen pro» 
perty and may simply have kept it till 
claimed by the rightful owner and the 
defendants’ threat of a report to the 
Police may have frightened him into 
behaving as he did. Other possibilities 
also suggest themselves but that is enough 
to show thatthe one does not necessarily 
follow from the other ashas been argued 
andif it does not, then the burden is stall 
on the plaintiff. The view urged by Dalal, J. 
has already been rejected by Jack- 
son, A. J.C. in Khaja Hussainuddin v. 
Kisan (5; and also bya Division Bench 
of the Madras High Oourt in Pedda Ven- 
katapathi v Balappa (6). I respectfully 
agree. f 

But the learned Counsel goes evon fur- 
ther than this. He says that the judgments 


(3) A IR 192) All. 285; 116 Ind. Cas. 852; Ind, Rul.. 
(1929) ALL. 644 

(4) A if R iiz All. 878; 122 Ind. Oas. 760;ind. Rul. 
(1930) AlL 312. 

(5; 25 iN L R 180; 121 Ind. Oas. 44; AIR 1929 Nag. 
260, Ind. Rul, (1930) Nag. 78. 

ui iz M 641 at p 643; 143 Ind, Cas. 825; AIR 1933 
429; 37 L W 623; Ind. Kul. (1933) Mad. 335; 65 M 
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of the Criminal Courts are relevant and 
that not only the alternate decision, that 
is fo say, the fact of acquittal. but also 
the reasons on which itis based must be 
accepted as evidence and when that is 
done, the plaintiff has discharged the 
onus which initially lay upon him 
because in this case, the Court which 
acquitted him coneidered the defendants’ 
entire case to be false. That, in my 
opinion, goes much too far. The general 
law about the relevancy of previous 
judgments has been c msidered by the 
Privy Council in Gobindanarayan Singh 
v. Shyamla! Singk (7) and by a Full 
Bench of the Nagpur Judicial Commis- 
sioner’s Court in’ Shankar v. Kesheo (8). 
It is clear that, in the absence of res 
judicata, thereasons upon whicha judg- 
ment proceeds are entirely irrelevant in 
a subsequent litigation except in the 
special circumetances specifically provided 
for by the Indian Evidence Act. This 
law has been applied, and in my opinion 
rightly, to suits for malicious prosecution 
in Shankar v. Kesheo (8) and in Gobardhan 
Singh v. Ram Badan Singh (9). Whether 
the dicta in these two decisions about 
proof of the plaintiff's innocence conflict 
with that of the Privy Council in Pestonji 
Muncherji Mody v. The Queen Insurance 
Co. (2), need not be considered because 
I am clear that in this case, at any rate, 
the plaintiff's innocence must be assumed 
because of the acquittal, but beyond that 
the plaintiff cannct go. 

It was also argued tbat when 
decided solely onthe burden 
the evidence not being relied on at all, 
then that raises aquestion of Jaw which 
can be considered in second appeal and 
that that opens up the whole question 
and entitles the Ccurt of second appeal 
not only to examine the question of onus 
but also the evidence out of which that 
question arises. Their Lordships’ decision 
in Jogeshchandra Royv. Emdad Miya (10) 
was relied on and it was argued that 
though that was a case of second appeal 


(7) 58 O 1187 at p 1198; 131 Ind, Cas. 753; AIR 
1931 P O 89; 58 I A 125; 530 LJ 333; 350 W N 521; 
(193DM WN 435; Ind Rul (1931; P O 145; 33L W 
707; 33 Bom. L R 885; 61M L J 9(P ©). 

(8) 26 N L R33; 121 Ind. Oas. 644; A I R 1930 Neag. 
1; Ind. Rul. (1980) Nag. 100. 

(9) 44 A 485; 67 Ind. Cas, 65; A I R 1922 All. 209; 
20A LJ 284. 

(10) 59 O 1012 at p 1022; 136 Ind. Cas. 398; AIR 
1932 P O 28; 597A 79:90 W N 119; 36 OW N 221; 
16 RD 95: 550 L J 72;(1952)M W N 275; 34 Bom. 
LR 481; 62 M L J 336; Ind. Rul. (19382) P 094; LR 
13 A (O0) 27 1@0), 


a case is 
of proof 
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in the High Court, their Tordships recone 
sidered the evidence and I was referred to 
the following passage : ? 

“Their Lordships agree withthe conclusion of 
the Subordinate Judge onthe evidence that the 
possession ofthat share of the 
land that was available for possession apart from 
the sisters’ share; indeed this admission is 
involved inthe respondent’s own evidence.” 

It is not necessary to examine this ruling 
at length. Iam clear that neither the 
High Conrt nor their Lordships examined 
the evidence relating to what was called 
there a question of fact because the matter 
was res judicata, but Iam equally clear 
that in the circumstances of that case they 
would have examined the evidence had 
the question still been open. The diff- 
erence between thatcase and the present 
one is this. In that case, the final Court 
of fact had not examined the evidence 
and come toa conclusion about it, whereas 
in the present case before me, it has. In 
the Privy Council case, only cne witness 
was locked at bythe lower Appellate Court, 
namely the defendant, and the plaintiff's 
evidence was ignored. Ifthe burden was 
onthe plaintif as was held there, then 
of course no decision could have been 
given against bim without an examination 
cf his evidence. It is very different 
when the evidence on both sides is 
examined and a conclusion reached even 
ifthat conclusion be that the evidence 
isso equally balanced that no conclusion 
ean be drawn fromit and that therefore 
resort must be had to the burden of 
proof. 

The passage on which the Jearned 
Counsel for the appellant relies related 
to an alternative case about abatement 
of rent which had been set up for the 
firat time before their Lordships. It turned 
ona question of the defendant’s pos- 
session over another part of the pro- 
perty and did not relate to the portion 
of the property inrespect of which the 
case had been fought out in the Oourts 
below. The first Court had given a 
finding on the point but not the other 
Jourts, and their Lordships looking into 
the evidence relating to that question 
agreed with the learned trial Judge that 
possession of that part of the property 
had been given to the defendants. 


The position which arises here is 
analogous to the one in Ajodhieprasad 
v. Parashram (11) where™Grille, Additional 


(11) 28. N L R312;141 Ind, Cas. 231; A I R1933 Nag, 
93; Ind. Rul. (1933) Nag. 49, 
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Judicial Commissioner, stated that 

“In acase of mixed ‘question of facts and law 
this Court is bound to accept the facts as found 
in the lower Appellate Court but is entitled to 
ascertain whether the inferences drawn from those 
facts are legitimate”, 


- The facts found here by the lower 
Appellate Court are that it is impossible 
onthe evidence in this case to decide 


which story is true. That. in my opinion, 
is as mnch a finding of fact as one 
stating that one story is true and tke 
other false. Accep ing that finding the 
resultant question is one of law, namely, 
where does the burden of proof lie. Of 
course I respectfully agree with the decision 
in Chintaman Rao v. Vithal (12) that a 
question of law doeg not arise every time 
an inference is made from a set of proved 
facts. Itcan only arise 
inference is itself a question of law 
and not one of fact. I have myself 
examined this position at length in 
Second Appeal No 69 of 1935, Gangadin 
Bhairon Prasad v. Bahoranlal Beniram 
13). But that is pot the point here. 
There canbe nu doubt that when the 
onus is used as the determining factor 
in the whole case because the tribunal 
finds the evidence proand conso evenly 
balanced or so equally worthless that it 
can come to no sure conclusion, then 
the question of onus becomes one of law 
and not one of fact asit would otherwise 
tt See Robins v. National Trust Co. 
‘It is hardly necessary to refer to the 
last question raised, namely that a Court 
of fact is bound to come to one conclusion 
orthe other when there is evidence and 
that it cannot have resort to the burden 
of proof. Apart from the Privy Council 
‘ruling just cited, it will be seen that their 
Lordships did exactly what the learned 


District Judge has done here in Balbhaddar ' 


Singh v. Badri Sah (1) which was also a 
case of malicious prosecution, 

As the onus was rightly placed in this 
case bythe lower Appellate Court, the 
appeal fails and isdismissed with costs. 


D. Appeal dismissed. 
a2) 27 NL R 8; 131 Ind. Cas. 662; A I R 1931 


ag. 67, 
e 171 Ind. Oae, 860; A I R 1937 Nag. 230:10 R N 


(14) (1927) A O 515; 98 LJ P O 84; 137 LT 1; 7197 
158; 43 T L R 243. 
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Land Acquisition Act (I of 1894), ss. 23, 24, 24 
(5) —“ Market value" in 3. 23, meaning of—How to 
be determined—Compensation, howto be assessed— 
Land having possibilities and potentialities—Its 
value how to be ascertained, stated—Under s. 24 (5) 
lond must be valued as it stbod at date of notifica- 
tion under s. 4 (1) and not as it would stand when 
it had been acquired and put to its proposed use 
—Willingness of purchaser to give higher price for 
land possessing special adaptability, if can be dis- 
regarded on ground that it would not be so valuable 
to the owner. 

The compensation to be awarded under the Land 
Acquisition Act for the land compulsorily acquired 
must be determined, by reference to the price which 
a willing vendor might reasonably expect to obtain 
from a willing purchaser. The disinclination of 
the vendor to part with his land and the urgent 
necessity of the purchaser to buy must alike be 
disregarded. Neither must be considered ag acting 
under compulsion. But this does not mean that the 
fact that some particular purchaser might desire 
the land more than others is to be disregarded, 
The wish of a particular purchaser, though not his 
compulsion, may always be taken into considera- 
tion for what it is worth. [p. 233, col. 1] 

The market value of land in general 
can be measured by a consideration of the 
prices that have been obtained in the past for 
land of similar quality and in similar posi- 
tions, and this is what must be meant in general 
by “the market value” in s. 23, Land Acquisition 
Act. The land is not to be valued merely by refer- 
ence to the use to which it is being put at the 
time at which its value has to be determined but 
also by reference tothe uses to which it is reason- 
ably capable of being put in the future. [p. 233, 
col. 2. 

It ie however, the possibilities of the land and 
not ita realised possibilities that must be taken into 
consideration. The increase accruing to the valug 
of the land by reason of its potentialities or pos- 
sibilities is to be measured by the valuer by the 
evidence of the prices paid, in the neighbourhood, 
for land immediately required for such purposes, 
He would then have to deduct from the value so 
ascertained such a sum as he would think proper 
by reason of the degree «f possibility that the 
land might never be so required or might not be so 
required fora considerable time. In the case, how- 
ever, of land possessing potentialities of such an 
unusual nature that the valuer has not similar cases 
to guide him, the value of the land must be ascer- 
tained insome other way. If the owner of the 
land is the only person who can turn the 
potentialities ofthe land to account, the value to 
him must be ascertained by reference to what pro- 
fit he might thereby have been able to derive from 
the land in the future. In valuing the land, how- 
ever, a8 between him and a willing purchaser, the 
value to him of the potentiality would necessarily 
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have tobe included The same consideration will 

apply to cases where the owner is not the only per- 

son but merely one of the persons able to turn the 

potentiglity to account. If there are more than one, 

the owner is entitled to be paid the value to him 
. of thé potentiality. fp. 234, col 1.) 

The value of the potentiality must be ascertain- 
ed by the valuer on such materials as areavailable 
to him and without indulging in featsof the im- 
agination. The value of the potentiality where 
there is only one possible purchaser, should be the 
sum which a willing purchaser will pay and not what 
a purchaser will pay under compulsion. Inéuch a 
ease the value of the land to the vendor is not 
nil—that is to say is substantially nothing in 

- excess of its value without it. Glass v Inland 
Revenue (1) and Inland Revenue Commissioners v. 
Clay (2), referred to. |p. 234, col 2.) 

Even where the only possible purchaser of. the 
land’s potentiality is the authority that has obtain- 
ed the compulsory powers, the valuer in awarding 
Compensation must ascertain to the best of his 
ability the price that would be paid by a willing 
purchaser to a willing vendor of the land with its 
potentiality in the same way that he would ascer- 
tain it in a case where there are several possible 
purchasers and he is no more confined to awarding 
the land's “ poramboke" value (value without 
potentialities) in the former case than he is in the 
latter. [p. 238, col. 1.] 

[Oase-law discussed. |} 

Under sub-s. 5 of 8. 24, Land Acquisition Act, 
the land must be valued as it stood at the date of 
the Notification under s, 4(1) of the Act and not 
as it would stand when the land had been acquired 
and put to use for which it had been acquired, 
But the sub-section does not mean that the possi- 
bility that a particular purchaser of land will give 
a higher price for it by reason of its possessing a 
special adaptability must be disregarded merely be- 
cause the land will be more valuable in his hands 
when he exploits that adaptability than it would 
be if left in the hands of the vendor who was un- 
able to exploit it, [p. 240, col. 2.] 


Messrs. Lionel L. Cohen, K.C., P.V Subba 
Row and K. Umamaheshwaram, for the Ap- 
pellant. 


Messrs. H. V. Willink. K. C., W. Wallach 

and W. W. K. Page, for the Respondent, 
* Lord Romer.—This appeal is concerned 
with the question of what is the proper 
sum to be awarded to the appellant by 
way of compensation in respect of the come 
pulsory acquisition by the Vizagapatam 
Harbour Authority of certain land of his 
adjoining the barbour, the respondent 
being the representative of such authority 
for the purposes of this appeal. The circum: 
stances in which the land was acquired are 
as follows :— 

The Vizagapatam Harbour, the construe- 
tion of which appears to have been begun 
in the year 1920, was formed by making 
excavations in swampy land situate to the 


soutL-west of the town of Vizagapatem end. 


by dredging a deep water channel in the 
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creek to the south of that town that led 
from the swampy land into ihe Bay of Bene 
gal. On the south ofthe land acquired 
by the Harbour Authority for the purpose 
of these works is situated the property of 
the appellant known asthe Lova Gardens. 
These gardens are formed by a valley which 
rans down from high ground onthe south- 
west to low ground on the north-east ad- 
joining the land of the Harbour Authority 
on the south of the abovesmentioned creek. 
The upper portion of this valley consists of 
ashallcw basin in the hills which forma the 
catchment area ofa spring of water that 
emerges from the ground atthe north-east 
end of, the basin. This spring, which 
appears to yield even in the dry season an 
average flow of 50,000 gallons a day of ex- 
ceJlent drinking water, is situated at a 
height of 1:0 feet above cea level. Until 
a part of it was diverted by the Harbour 
Authority, as narrated hereafter, the whole 
ofthe water from this spring ran down the 
valley to the lower end of Lova Gardens 
and from thence discharged itself into the 
creek. By the early part of the year 1926 
the constructi:n ofthe harbour had made 
considerable progress and it was hoped that 
it would be ready for opening by the end 
of 1929. With that end in view a portion 
of the harbour site had been allocated by 
the Harbour Authority for the purpose of 
being used by oil companies and other in- 
dustrial concerns. The entire south side 
of the harbour had indeed been allocated 
for industrial purposes. But the harbour 
land was very malarious, and so, too, was 
much of the land to the south of the har- 
bour, including the lower part of the 
Lova Gardens;a circumstance that gave 
rise tosome anxiety in the minds of the 
Harbour Authority. They accordingly cone 
sulted Mr. Senior White. whois an expert 
upon the subject, and upon May 1, 1926, 
that gentleman, after making an “anti- 
malarial survey’ of the area, embodied the 
results of his survey ina report. This re 
port disclosed a serious state of affairs in 
the village situated in the area of which 
there appear to have been at that time no 
less than 22 of which nine were on the 
south side of the creek. These villages, or 
many of them, seem to have been dependent 
upon wells for their water supply, and these 
wells formed breeding grounds for the 
malaria-bearing mosquitoes. It is plain 
from the report that persons carrying on 
business at the harbour .would run a serious 
risk of contracting malaria as matters then 
stood, and this would greatly hamper the 
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development of the harbour site for indus 
trial purposes. Further, as Mr. White 
pointed out, there was the possibility of 
shipping at the quays becoming infected, 
and the mere possibility, which had already 
been suggested in the Indian Press was 
detrimental to the interest of the port. It 
appears from a letter written by Mr. 
Rattenbury, the Deputy Engineer-in-Chief 
to the Harbour Authority, dated July 14, 
1926, that in these circumstances, Mr, White 
was “very keen on closing the wells along 
the south side”, and this, the letter adds, 
could be doneif a gravity water supply 
were provided instead. Such asupply could 
be furnished by the spring at the upper 
end of Lova Gardens, and accordingly the 
Harbour Authority conceived the idea of 
using the water from the spring for the 
purpose of freeing the harbour from malaria. 
But apart altogether from the assistance 
that this supply of water would give to 
the prevention of malaria, there was much 
to justify its. acquisition on its own merits, 
ag was pointed out in a letter of October 
2, 1926, written by one of the harbour ofti- 
cials. For the water could be made avail- 
able as a supply to the oil companies and 
other industrial concerns that might be 
established in the southern part of the har- 
bour area. The method of utilizing the 
water for these purposes that was ultimate: 
ly adopted was this. The water was to be 
‘diverted from the lower part of the valley 
to which reference has been made and led 
from a short distance below the spring 
directly tothe harbour area by means of 
a tunnel to be made through the hilly land 
to the north-west of the valley, This scheme, 
which wasin due course carried out and 
is now in operation, involved the acquisi- 
„tion from the appellant of the shallow basin 
forming the catchment area of the spring, 
the site of the spring itself, and a narrow 
strip of land below the spring. In due 
course the necessary steps were taken for 
the compulsory acquisition of this land 
under the provisions of the Land Acquisition 
Act, 1894, the notification under section 
4 (1) ofthe Act being given on February 
13, 1928. The public purpose for which 
the land was needed was stated in the 
notification to be the execution of anti- 
malarial works, the total area to be 
acquired from the appellant being 108.9 
acres. Of this acreage the catchment area, 
-including the site of the spring referred 
_to as 2-1 D and 2-1-E,- accounted for 105-99 
acres, and the land below the spring 
referred to as 2-1-B (0°53 acres), 2-1-0 
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(0°43 acres) and 2 3-B (1-97 acres) accounted 
for the rest. : 
After the giving of the notification and the 


procedure laid down in ss. 6, 7 and. of 
the Act having been followed, the 
Collector took the steps prescribed by 


ss. 9,10 and 11 to determine the compen- 
sation that ought to be allowed to the 
appellant for his land.* It is provided by 
s. l5of the Act that in so doing, the 
Collector shall be guided by the prec- 
visions contained in ss. 23 and 24, and it- 
will be convenient before continuing this‘ 
narrative to turn to these provisions. So far 
as material to the presert purpose they are 
as follows — 
“23.—(1) In determining the amount of compen- 
sation to be awarded for land acquired under this 
Act, the Court shall take into consideration— 
first, the market-value of the land atthe date of 
the publication of the declaration relating 
thereto under s. 6; 

secondly, the damage sustained by the person 
interested, by reason of the taking of any 
standing crops or trees which may be on 
the land at the time of the Collector's taking 
possession thereof; A 

thirdly, the damage (if any) sustained by the 
person interested, at the time of the Collec- 


tor's taking possession of the hand, 
by reason of severing such land from his 
other land : 


fourthly, the damage (if any) sustained by “the 
person interested, at the time of the Collector's 
taking possession of land, by reason of the 
acquisition injuriously effecting his other 
property, movable or immovable, in any 
other manner, or his earings. 

24. But the Court shall not take into consider- 

ation— 

first, the degree of urgency which has led to the 
acquisition ; 

secondly, any disinclination of the pereon inter- 
ested to part with the land acquired; 


fifthly, any iucrease to the value of the land 
acquired likely to accrus from the use to 
“which it will be put when acquired.” 


The general principles for determining 
compensation that are specified in these 
sections differ in no material respect from 
those upon which compensation was 
awarded in this country under the Land 
Clauses Act of 1845 before the coming into 
operation of the Acquisition of Land (As- 
sessment of Compensation) Act of 1919. 
As was said by Wadsworth, J. when 
giving judgment in the High Court in 
the present case, “It is well settled that 
English decisions under the Lands Clauses 
Act of 1845 lay down principles which 
are equally applicable to proceedings under. 
the Indian Act’. The compensation must 
be determined, therefore, by reference to 
the price which a willing vendor might 
reasonably expect to obtain froma willing 
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purchaser. The disinclination of the 
vendor to part with his land and the urgent 
. nesessity of the purchaser to buy must 
alike ba disregarded. Neither must be 
considered as acting under compulsion. 
This is implied in the common saying that 
the value of the land is not to be esti- 
mated at its value to the purchaser. But 
this does not meah that the fact that some 
particular purchaser might desire the 
Jand more than others is to be disregarded. 
The wish of a particular purchaser, though 
‘not his compulsion, may always be taken 
into consideration for what it is worth. 
But the question’ of what it may be 
worth, ihat is to say, to what extent it 
should affect the compensation to be 
awarded is one that will be dealt with 
later in this judgment. It may also be 
observed in passing that it is often said 
that it is the value of the land to the 
vendor that has to be estimated. This, 
however, is not in strictness accurate. 
The land, for instance, may have for the 
vendor, a sentimental value far in excess 
of its “market value”. But the compen- 
sation mustnot be increased by reason of 
any such consideration. The vendor is to be 
treated as a vendor willing to sell at “the 
market price’, to use the words of s. 23 
of tha Indian Act. - It is perhaps desirable 
in this connection to say something about 
tbis expression “the market price". There 
is not in general any market for landin 
the sense in which one speaks of a market 
for shares or a market for sugar or any 
like commodity. The value of any such 
article at any particular time can readily 
be ascertained by the prices being obtained 
for similar articles in the market. In the 
case of land, ils value in general can 
also be measured by a consideration of the 
prices that have been obtained in the past 
for land of similar quality and in similar 
positions, and this is what must be 
meant in general by “the market value” 
in s. 23. Butsometimes it happens that 
the land to be valued possesses some 
unusual, and it may be, unique fealures 
as regards its position or its potentialities. 
In such a case the arbitrator in determin- 
ing its value will hava no market value 
to guide him, and he will have to aacer- 
tain as best he may from the materials 
before him, whata willing vendor might 
reasonably expect to obtain from a willing 
purchaser, for the land in thas particular 
Posilion and with those particular poten- 
tialities. For it bas been established by 
humerous authorities that the land is not 
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to be valued merely by reference to the 
use to which it is being put at the time 
at which its value has to be determined 
(that time under the Indien Acte being 
the date of the notification under s. 4°1)}, 
but also by reference tothe uses to which 
it is reasonably capable of being put in 
the future. No authority indeed js 
required for this propos‘tion. It isa self- 
evident one. No one can suppose in the 
case of land which is certain, or even 
likely, to be used in the immediate or 
reasonably near future for building pur- 
poses but which at the valuation date is 
waste land or is being used for agricultural 
purposes, that the cwner, however willing a 
vendor, will be content to sell the land 
for its value as waste or agricultural 
land as the case may be. It is plain 
that in ascertaining its value, the possi- 
bility of its being used for building 
purposes would have to be taken into 
account, Itis equally plain, however, that 
the land must nos be valued as though it 
had already been built upon, a proposition 
that ig embodied in s. 24 (5) of the Act 
and is sometimes expressed by saying that 
it is the possibilities of the land and not 
its realised possibilities that must be taken 
into consideration. ; 

But how is the increase accruing to the 
value of theland by reason cf its poten- 
tialities or possibilities to be measured ? 
In the case instanced above of land pos- 
sessing the pcssibility of being used for 
building purposes, the arbitrator (which 
expression jn this judgment includes any 
person who has to determine the value) 
would probably have before him evidence 
of the prices paid, in the neighbourhood, 
for land immediately required for such 
purposes. He would then have to deduct 
from the valne so ascertained such asum 
as he would think proper by reason of the 
degree of possibility that the land might 
never be so required or might not 
be so required for a considerable 
time. In the case, however, of land pos- 
sessing potentialities of such an unusual 
nature that the arbitrator bas not similar 
cases to guide him, the value of the land 
must be ascertained in some other way. 
In such acase morecver, there will, in all 
probability, be only a very limited number 
of persons capable of turning the poten- 
tialities of the land to account. 

Ifthe owner of the land is the only 
person who can do so0,the value to him 
must be ascertained by reference to what 
profit he might thereby have been able to 
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derive from theland in the future. Take 
asan example the case of an owner of 
vacant land that adjoins his factory. The 
land possesses the potentiality of being 
profitably used for an extension of the 
factory. Bnt the owner is the only person 
who can turothat potentiality to account. 
In valuing the land, however, as between 
him and a willing purchaser, the value 
tohim of the potentiality would necessarily 
have to be included. 

The same consideration will apply to 
cases where the owner is not the only person 
but merely one of the psrsons able to turn 
the potentiality to account. The value to 
him of the potentiality will not be less 
than the profit that would accrue to him 
by makinguse ofit had he retained it in 
his own possession. But now take the case 
where the owneris himself unable to turn 
the potentiality to account whether by 
promotion of a company or otherwise. In 
such a case there may be several other 
persons who-would be able to do 80, or there 
may be only one. If there are more than 
one, itis recognised by all the authorities 
that have been cited to their Lordships, and 
seem tobe consistent with common sense, 
that the owner is entitled to be paid the 
value to him cf the potentiality, though the 
ascertainment ofits value may, in many 
cases, bea matter of considerable diffi- 
culty. 

It has been suggested thatin order to 
ascertain it, the arbitrator is to hold an 
imaginary auction. But with sll respect 
to those who have made the suggestion, 
their Lordships are unable to see how this 
is going to help the arbitrator. At such 
imaginary auction, all possible purchasers 
must, no doubt, be imagined as attending. 
They will include, therefore, persons who 
are inno way interested in the land's 
potentialities, and such persons will bid 
no higher price than the value of similar 
land withont its potentialities. This value 
in this judgment is referred to as the 
poramboke value. But they will also 
include what may be calledthe purchasers 
of the potentialities. There may also be 
present some speculative buyers who will 
be willing to bid more than the poram- 
buke value upon the chance of being 
able to re-sell to a purchaser of the poten- 
tiality at a prcfit. It would seem, how- 
ever, logically, that such purchasers should 
be disregarded. For the object of tke 
imaginary auction is to discover what a 
purchaser of the potentiality will be willing 
to pay for it, and this cannot depend upon 


NARAYANA GAJAPATIRAJU v. RRV. DIV. OFPICHR, vizagaPaTam (P. 0.) 


18110 


the presence at the auction of persons 
willing to pay less, unless it be that such 
ultimate purchaseris to be considered 
willing to pay whatever fantastic price he 
may be forced up to by competition. * And 
no one suggests this. 

Proceeding, therefore, with the imaginary 
action at which are present two classes 
of buyers, viz, the ppramboke buyers” 
and the “potentiatity buyers”, the former 
will disappear from the binding as soon as 
the poramboke value has been reached, 
and the bidding will thereafter be confined 
to the “potentiality buyers”. But at what 
figure will this bidding, stop? . As already 
pointed out it cannot be imagined as going 
on until the ultimate purchaser has been 
driven by the competition up to a fantastic 
price. For he is ex hypothest a willing 
purchaser and not one who is by circum: 
stances, forced to buy. Nor can the 
bidding be imagined to stop at the first 
advance on the poramboke value. For the 
vendor is a willing vendor and not one 
compelled by 
potentiality for anything that he can get, 
The arbitrator will, therefore, continue the 
imaginary biddinguntil a bidis reached 
which, in the arbitrator’s estimate, repre- 
sents the true value tothe vendor of the 
potentiality. The auction will, therefore, 
have been an entire waste of the arbitra- 
tors imagination. If the value of the 
potentiality be Rs. X, theimaginary auction 
will have taken place to ascertain] the 
value of X from the imaginary bidding, and 
all that cau be said is that the bidding 
will stop at Rs. X 


circumstances to sell his. 


4 


The truth of the matter is that the value | 


of the potentiality must be ascertained 
by the arbitrator on such materials as are 
available tohim and without indulging in 
feats of the imagination. 


Their Lordships would not have thought 
it necessary to deal with this question 
of the imaginary auction at such length, 
were it not for the fact that in the argument 
before them. the respondent's Counsel 
endeavoured to show, by reference tosuch an 
auction that when there was only one pos 
sible purchaser of the potentiality, thé value 
of it to the vendor was nil—that is tosay, that 
the value of the land with the potentiality 
was substantially nothing in excess of 
ita value without it. This argument, it may 
be observed, commended itself to Lord 
Cullen in the Scottish case of Glass v. 
Inland Revenue (1), referred to below, 


(1) (1915) SO 449, 


A 


. ease under s. 
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but was rejected by the tnajority 
Oourt. 

Upon the question of the value of the 
potentiality where there is only one 
possible purchaser, there are some autho- 
rities to which their Lordships will hive 
to. refer. But dealing with the matter 
apart from authority, it would seem that 
the value should be the sum which the 
arbitrator estimatés a willing purchaser 
will pay and not what a purchaser will pay 
under compulsion. It was contended on 
behalf of the respondent that at an auction 
here thera is only one possible purchaser 
of the potentiality, the bidding will only 
rise above the’ poramboke value 
sufficiently to enable the land to be 
knocked downto that purchaser. But if 
the potentiality is of value to the vendor 
if there happen to be two or more possible 
purchasers of it, itis difficult to see why 
he should be willing to part with it for 
nothing merely because there is only one 
purchaser. To compel him to do so is to 
treathim as a vendor parting with his land 
under compulsion and not as a willing 
vendor. The fact is that the only possible 
purchaser of a potentiality is usually quite 
willing to pay for it. An instance of this 
is to.be found in the case of Inland Revenue 
Commissioners v. Clay (2). That was a 
25 (1) of the Finance 
(1909-10; Act, 1910, and is not perhaps 
strictly relevant to the present case. 
The facts of it, however, arc wo:th recaliiag. 
There was a house of which the value to 
anyone except certain trustees was no 
more than £750. These trustees were 
the owners of a nurses’ home which adjoin- 
ed the house, and they were desirous of 
extending their premises. They accord- 
ingly purchased the house for £1,000, the 
owner thus receiving £250 for the poten- 
tiality his house possessed by reason of 
its pogition adjoining the nurses’ home. 
It was heid by the Court of Appeal that 
£1,000 was the value of the house toa 
willisg feller, “To say”, said Lord Cozens 
Hardy, M. R., “that a small farm in the 
middle of a ‘wealthy landowner’s estate is 
to be valued without reference to the fact 
that he will probably be willing to pay 
a large price, but solely with reference to 
its ordinary agricultural value, seems to 
me absurd”. Hadthe house in that case 
been acquired compulsorily by a railway 
company, or local ‘authority under the pro- 
visiona of the Land Clauses Consolidation 


(2) (1914) 3 KB 466; 83 Ls K Bl425; 111 L T 
484; 588 J 610; 90 T D R57 


of the 


NARAYANA GAJAPATIBAJU Vv: REY. DIV. OPFIOER, vizacaPaTam (P. O.) 


‘incumbent upon the claimant 


235 


Act, 1 45, before its purchase by the 
trustees, the house ought, in their Lordships’ 
opinion, and for the reasons already given, 
to have been valued at £1,009) and not 
merely at £750. 


Acase in many respects similar to 
Clay’s case (2) is that of Glass v Inland Re- 
venue (l) (cit. sup.) That also was a 
case arising under the Finance (1909-10) 
Act, 1910, and was one where land of 
an agricultural value of £3,379 had been 
sold in 1911 to certain Water Commis- 
sioners for £5,000, they being the only 
possible purchasers of the land for other 
tkan agricultural purposes. It was held 
that in valuing the land as on April 30, 
1909, the possibility that the Commissioners 
might give more than the agricultural 
value for the land must be taken into con- 


sideration. In Lord Jobnston's words, 
it was necessary in order to fix the value 
of the land on April 30, 1909, to as- 
certain - 


“what isto be attributed to the probability of 
the Water Oommissioners, in the circumstances, 
desiring to acquire the property, and what figure 
in a friendly negotiation they would be prepared 
to pay for it." 


But however this may be, it is said that 
the matter assumes a totally different 
complexion when the only possible pur- 
chaser is the one who has obtained the 
compulsory powers of purchase, and that 
thishas been established by authorities 
that should be followed by this Board. 
Of these authorities, the first one to which 
reference need be made is that of 
In re Gough and The Aspatria Silloth and 
District Joint Water Board (3). In that 
case it was not proved that the acquiring 
authority was the only possible purchaser 
and it may be that all that the Oourt of 
Appeal decided was that it was not 
for com- 
pensation to specify that any particular 
body of persons were possible purchasers, 
though the judgmant of Lord Alvarstone, 


L. O. J.seems quite consistent with the 
view that the potentiality must be valued 
even if the acquiring authority be its 


only possible purchaser. But itis con- 
tended that Sir Richard Henn Collins, 
M, R expressed the contrary view. After 
referring to the particular adaptability 
of the land that was in question and that it 
ought to find a place in the estimate 
of the amount of compensation, he said 


ian (1904) 1K B 417; 73L T K B 228; 90 L T 43; 
2 W R 553; 68 J P 229; 20 TL R179. 


236 


(4924) : ; ; 
“That view is supported by authority and long 

practice; but underlying it is the question, which 

isone of fact for the Arbitrator, whether there is 


a possible market for the site, and in deter- 
mining that the statutory purchase is not to be 
considered.” 


But the Master of ihe Rolls said that 
the purchase, not tbe purchaser, was to 
be left out of consideration. Any enhanced 
value attaching tothe Jand by reason of 
the fact thatit has been compulsorily 
acquired for the purpose of the acquir- 
ing authority must alwavs be disregarded, 
and the Master of the Rolls meantno more 
than that. The case of In re Lucas and 
Chesterfield Gas and Water Board (4), 
must, however, be considered in greater 
detail, for it is on certain dicta of Fletcher 
Moulton, L. J. in that case that the respon- 
dent chiefly relies. The land that had 
been compulsorily acquired in that case had 
potentialities for which the acauiring 
authority was not the only possible 
purchaser. The point now being cansidered 
did not, therefore, arise for decision. But 
in the Court below, In re Lucas and 
Chesterfield Gas and Water Board (5) Bray, 
J. had said this :— 

“I come back to the question whether the fact 
that no buyer for reservoir purposescan be found 
except a buyer who has obtained parliamentary 
powers, prevents the special value of the land being 
marketable. In my opinion the answer I ought to 
give to that question is ‘No’.” 

In the Court of Appeal, Vaughan Williams, 
L. J. said (p. 2571 :— i 

“I agree with Bray, J. 
buyer for reservoir purposes can be found except 
a buyer who has obtained parliamentary powers 
deon mior prevent the special value being market- 
able, 
and stated that one of his reasons for so 
agreeing was that the fact that the board 
-(who were the acquiring authority) might 
themselves become possible purchasers 
who would give.a special price for the 
land, ought to be considered. Fletcher 
Moulton, L. J, however, said that the 
decided cases to his mind laid down the 
principle that when the special value 
exists only for the particular purchaser 
who has obtained powers of compulsory 
purchase it cannot be taken into con- 
sideration in fixing the price, because to 
do otherwise would be to allow the exist- 
ence of the scheme to enhance the value 
of the land to be purchased under it. 
He added that where there were other 

(4) (1909) 1K B16. 

(5) (1908) 1 K B 571 atp. 579; 77 LIK B 374; 
98 L T 37; 72 JP 76:6 LGR 150. 

*Page of (1904) 1 K. B. —[Ed.] 

+Page of (1809) 1 K B,—([#d,] 


that the fact that no 
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possible purchasers, there would be com- 
petition among them and this fact would 
enhance the market price. The learned 
Lord Justice did not specify the*autho- 
rities which laid down the principle in 
question and their Lordships are not 
aware of any that would justify it. It 
must, of course, be conceded that the 
existence of the scheme. must not be 
allowed to enhance the price, if by 
“scheme” is meant the fact that compul- 
sory powers of acquisition have been 
obtained for the purpose of carrying inta 
effect a particular scheme for the profite ™ 
able use of the potentjality. The valua- 
{ion must always be made as though no 
such powers had been acquired, and the 
only use that can be made of the scheme 
is as evidence that the acquiring authority 
can properly be regarded as possible 
purchasers. But their Lordship have some 
difficulty in seeing why the taking into 
consideration of the fact that the special 
value exists for those purchasers only 
should he said to be allowing the exist- 
ence of the scheme to enhance the value 
of the lands. The only difference that the 
scheme has made is that the acquiring 
authcrity, who before the scheme were 
possible purchasers only, bave become 
purckasers who are under a_ pressing 
need to acquire the land; and that is a 
circumstance that is never allowed to 
enhance the value. If, on the other hand, 
the Lord Justice meant by “the scheme” 
the intention formed by the acquiring 
authority of exploiting the potentiality of 
the land, his statement can only mean 
that the vulue of the land is not to be 
enhanced by the fact that they are pos- 
sible purchasers. The result of this would 
be that even in a case where there are 
two or more possible purchasers, their 
existence must not be allowed to enhanc’ 
the value. For each purchaser must be 
deemed to have a scheme in the sense 
supposed, and the enhancement of value 
due to their competition which the Lord 
Justice envisages will in fact be due to 
the “schemes”. In these circumstances 
their Lordships are not prepared to follow 
the dictum of Fletcher Moulton, L. J. in 
the Lucas case (4), and ‘prefer the opinion 
there expressed by Vaughan Williams, 
L.J It is said, however, that the dictum 
of Fletcher Moulton, L. J. has already 
received the approval of this Board on 
more than one occasion. But in no case 
to which their Lordships’ attention has 
been called was the question of the 
6 
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effect of there being only one possible 
purchaser of the land being considered by 
the Board, and any approval of the states 
ment of the law by the Lord Justice 
must be regarded merely as an approval 
of such statement so far as it affected 
the particular question then before the 
Board. It is sufficient in this connection 
to refer to two of such cases. In Cedars 
Rapids Manufacturing and Power Company 
v. Lacoste (8), Lord Dunedin, in deliver- 
ag the judgment of the Board, said 

18 i 

“The law of Canada as regards the principles 
upon which compensation for land taken is to be 
awarded to the same as the law of England and 
it has been explained in numerous cases, nowhere 
with greater precision than in the case of In re 
Lucas and Chesterfield Gas and Water Board (4), 
where Vaughan Williams and Fletcher Moulton, 
L. JJ. deal with the whole subject, exhaustively and 
accurately.” 

As has already been pointed out, the 
opinions of the two Lords Justices upon 
the question now being considered were 
diametrically opposed to one another. The 
other case is that of Fraser v, Fraser- 
ville (7), where Lord Buckmaster, in de- 
Gaus the judgment of the Board, said 
p. 194*) :— 

“The principles which regulate the fixing of 
compensation of lands compulsorily acquired have 
been the subject of many decisions, and among 
the most recent are those of In re Lucas and 
Chesterfield Gas and Water Board (4), Cedars 
Rapids Manufacturing and Power Company v. Lacoste 
(8) and Sidney v. North Eastern Railway Co. (8). 
The principles of those cases are carefully and 
correctly considered in the judgments, the subject 
of appeal, and the substance of them is this: 
that the value to be ascertained ia the value to the 
seller of the property in its actual condition at 
the time of expropriation with all its existing ad- 
vantages and with all its possibilities, excluding 
any advantage due to the carrying out of the 
scheme for which the property is compuleorily 
acquired, the question of what is the scheme 
being a question of fact for the arbitrator in each 


case.” 
that Lord Buck- 


It will be observed 
master makes no reference whatsoever to 
the present question. But in one of the 
cases to which the noble and learned 
Lord referred, viz, Sianey v. North 
Eastern Railway Co, (8). Rowlatt, J. is 
thought to have said much the same as 
had. been said by Fletcker Moulton, L. J. 
In that case certain land possessed the 
potentiality of being used for the purposes 

(6) (1914 3 162; 

L ESS Ee Lo pP. 576; EBL IP © 162; 110 

C) (1917) A C187; 8 LIPOS;U6LT 228; 33 
TLR 179 


oi (i914) 3K B 629; 88LIK B 160; 111 LT 


*Page®f (1017) A. O—[d] 


NARAYANA GAJAPAPIRAJU v. REY. DIV. OFPICER, Yrżaoaratavu (P. Ó.) 


937 
of a railway. That potentiality was cap- 
able of being turned to account by a 
railway company who had obtained cém- 
Pulsory powers of acquiring it and by the 
proprietor of an adjoining colliery. In 
assesfing the compensation to be paid by 
the railway company for the land, the 
arbitrator took into account the pcssibility 
that but for its acquisition by the railway 
company, the colliery proprietor might 
have purchased it, but he did not take 
into consideration the possibility that the 
Company might in friendly negotiation have 
been willing to pay more for it than the 
colliery proprietor. In their Lordships’ 
opinion he was wrong in this. The Divi- 
sional Court, however, on a case slated, 
upheld the decision of the arbitrator. In 
the course of his judgment Rowlatt, J. said 
this :— 

“Now if and so long as there are several com- 
petitors including the actual taker who may be 
regarded as possibly in the market for purposes 
such as those of the scheme, the poasibility of 
their offering for the land is an element of the value 
in no respect differing from that afforded by the 
possibility of offers for it for other purposes. As 
such, it is admissible as truly market value to the 
owner and not merely value tothe taker. But when 
the price is reached at which all other competition 
must be taken to fail to whatcan any further value 
be attributed? The point has been reached when 
the owner is offered more than the land is worth to 
him for his own purposes and all that any one 
else would offer him except one person, the promoter, 
who is now, though he was not before, freed from 
competition, Apart from compulsory powers, the 
owner need not sell tothat one and that one would 
need to make higher and get higher offers, In 
respect of what would he make them? There can 
only be one answer—in respect of the value to him 
for his scheme. And he is only driven to make such 
offers because of the unwillingnessof the owner to 
sell without obtaining for himaelf a share in that 
value. Nothing represerting this can be allowed." 

lf and so far as this means that the value 
to be ascertained is the price that would be 
paid by a willing purchaser to a willing 
vendor, and not the price that would be 
paid by a “driven” purchaser to an un- 
willing vendor, their Lordships agree. But 
so far as it means that the possibility of 
the promoter as a willing purchaser being 
willing to pay more than other competitors, 
or in cases where he is the only purchaser 
of tke potentiality, more than the value of 
the Jand without the potentiality isto be 
disregarded, their Lordships venture 
respectfully to differ from the learned 
Judge. f 

For these reasons, their Lordships have 
come to the conclusion that, even where 
the cnly possible purchaser of the land’s 
potentiality is the authority that has 
obtained the compulsory powers, the 
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arbitrator in awarding compensation must - 


ascertain to the best of his ability the price 
that would be-paid by a willing purchaser 
to a willing vendor of the land with its 
potentiality in the same way that he would 
ascertain it in a case where there are several 
pessible purchasers and that he is no more 
confined to awarding the land's poramboke 
value in the former case than he isin the 
latter. 

It is now necessary to take up once more 
the narrative of the events that have led 
up to this appeal. ; 

On January 5, 1929, the appellant filed his 
Claim for compensation. It was certainly 
not lacking in courage’ but it was lacking 
strangely enough in any suggestion that the 
land had a potential value as a-source from 
which water might be supplied to persons 
or corporations outside Lova Gardens. He 
did; however, allege that Lova Gardens 
hada valuable potentiality as a building 
site and that such potentiality would be 
destroyed if he were deprived of the 
spring. He accordingly claimed Rs. 2," 0,000 
in this respect, calling it ‘Damages 
sustained by severance”, though in 
strictness it should have been called 
damages sustained by reason of the acquisi- 
ticn injuriously affecting his other property. 
He slso claimed Rs. 1,200 per acre in 
respect of the land and Rs. 16,050 as the 
value of the masonry structures, roads and 
trees on the land, the total claim amountin 
to Rs. 3,96,730. | 

On January 18, 1929, the Land Acquisi- 
tion Officer made his award. He allowed 
in all a sum of Rs. 17,745-1-3 including the 
15 per cent. addition prescribed bys. 23 
(2) of the Act. It appears from tke grounds 
of- award bearing the same date that he 
thought notbing of the potentiality of Lova 
Gardens asa building site, and the exist- 
ence of any such potentiality has now dis- 
appeared from the case and need not be 
referred to again. He valued theland at 
Rs. 5U an acre with the exception of the 
land numbered 2-3*B which he valued at 
Rs. 300 an acre. As tothe claim in respect 
of “Damages sustained by severance”, he 
thought that the rest of the appellant's 
land was probably ketter off without the 
water from the spring than with it. The 
lower part of the gardens, which was 
marshy and malarious had tco much water 
as it was. In any case he considered that 
the appellant would be amply compensated 
for the loss of the spring water by the 
“Rs. 5,000 that he awarded under this head, 
The appellant's claim of Rs. 2,50,000 was, he 
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said, preposterous. He also awarded a 
sum of Rs. 4,493 in respect of trees and 
buildings. The appellant thereupon 


required thatjthe matter should be referred 
to the Court for determination unders. 18 
of the Act and in due course if came on for 
hearing before the Subordinate Judge of 
Vizagapatam. It was thén claimed on the 
appellant’s behalf that the spring -could, 
but for its acquisition, have been used by 
him asa source of water supply either t 
the Harbour Authority or to the oil 
companies and others residing or carrying 
on business in the Harbour Area; and the’ 
appellant claimed to be compensated upon 
this footing. After a lengthy hearing before. 
him in the course of which many questions 
of law and fact not now in issue were dis-* 
cussed, the learned Judge made his award., 
He found as a fact, and the fact cannot be 
disputed, that the water of the spring was 
on February 13, 1928, capable of being 
used asa source of water supply to persons. 
outside the plaintiff's land. He also found 
that the only possible buyers of the water. 
at that date were the Harbour Authority 
itself and the oil companies and labour. 
camps that might be established as a result 
of the develspment of the harbour And ~ 
stated that this fact would be taken into. 
ecnsideration in fixing the amount of’ 
compensation. But after considering the 
authorities on the subject, he came to the: 
conclusion as a matter of law that the value’ 
to a vendor of a potentiality of his land can’ 
be assessed even though there are no other’ 
possible purchasers beyond .the acquiring. 
authority. Other principles of Jaw stated 
by him for his guidance in making his” 
award were that it was the contingent, 
possibility of the user that had to be taken. 
as the basis of valuation and not the: 
realised possibility and that the use to which 
the acquiring anthority had actually put the 
property could be taken as a strong piece of 
evidence to show that the property acquired 
could be put to such use by the owner at 
the date of acquisition. Applying these 
principles, he found that the value of the 
land acquired, including the spring, was 
Rs, 1,05,000, which, with the addition of the 
15 per cent. under s. 23 (2) of the Act, 
amounted to Rs. 1,20,750, The Rs. 17,745-1-8. 
awarded by the Land Acquisition Officer 
had been paid to the appellant and received -- 
by him under protest, and deducting 
this sum from the Rs. 1,20,750, there 
remained Rs, 1,03,004.14 9 due to the ap- 
pellant. Tnis sum he decreed in favour 
of the appellant with certain interest, 
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The valuation of Rs. 1,05,000 was arrived 
at in this way. Evidence had been given 
before the learned Judge by two witnesses 
on b8half of the appellant as to what 
would be a proper charge for water supplied 
to the harbour area from the spring, and 
they estimated the charge at Rs. 1 8-0 per 
1,000 gallons. The learned Judge, how- 
ever, said that taking into consideration 
the conclusions arrived at by him, which 
were presumably the conclusions of law 

d findings of fact referred to above, he 
Mthought it would be reasonable and proper 
to fix the value ofthe acquired property, 
i.e. the water source on the date of the 
acquisition on the basis of Re. 1 per 1,000 
gallons. Taking the normal supply of 
water at 50,000 gallons a day, this gave 
as the gross annual value of the water the 
sum of Rs, 18.250. He estimated that 
maintenance charges, depreciation of 
machinery, and interest on the capital 
outlay, would come to Res, 12,273; but 
taking these items at the round figure of 
Rs. 13,000, the net annual income from 
the spring would be Rs. 5,250. This he 
capitalised at 20 years purchase and so 
arrived at the Rs. 1,05,000. Having re- 
gard, amongst other things, to the ex- 
travagant claims put forward by the ap- 
pellant in the first instance, he awarded 
him no costs. 

From this decision an appeal was taken 
by the present respondent to the High 
Court at Madras, the appellant lodging 
a memorandum of crosseobjections to the 
valuation of the Subordiaate Judge which 
need not be- specified. The appeal was 
heard by Wadsworth and Stodart, JJ. and 
judgment allowing the appeal was doliver- 
on May 4, 1937. The reasons for this 
decision given by Wadsworth, J. in whose 
judgment Stodart, J. concurred, may be 
summarised as follows :— 

The scheme for utilisation of the water 
and the carrying out of antimalarial opera- 
tionsin the valley (i. e. the Lova Gardens) 
was not really an iudependent scheme. 
It was linked up with a bigger scheme 
for getting rid of breeding places of 
mosquitoes all round the southern side of 
the harbour so as to make the whole of 
that area fit for development. At the time 
when this scheme was promulgated the 
whole of that area was undevelored. It 
was full of malaria and was incapable of 
any profitable use apart from the success 
of the anti-malarial campaign of which 
this acquisition was part. It was not 
conceivable that the pregent appellant 
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himself would ever have been able to 
develop a water supply scheme, carrying 
out the necessary anti malarial works and 
thereby encouraging business concerns 
to occupy the harbour land and buy water 
from him. The conclusion, therefore, must 
be thatthe special adaptability of the 
land for the supply ofdrinking water had 
no value apart from the scheme for which 
the acquisition was made. 

The Harbour Authority, therefore, was 
at the date of the notification the only 
reasonably possible purchaser for the drink- 
ing water supply on the appellant's land, 
and this being so, the Subordinate Judge 
had erred in awarding compensation for 
tbe special adaptability of the land to 
supply drinking water to persons outside 
the appellant’s land. After referring to 
the authorities and in particular the 
dictum of Fletcher Moulton, L. J. in the 
Lucas case (4) (supra), he said :— 

“There can be little doubt that this exposition of 
the law when applied tothe facts of the present 
case as we have found them would justify the con- 
clusion that no value can be awarded to the special 
adaptability of this land for supplying drinking 
water to the harbour alone, if it can be shown that 
the land cannot have any value as a source of 
drinking water to anyone else," 

By the harbour the learned Judge meant, 
of course, the Harbour Authority. Stodart, J. 
who, asalready stated, concurred in the 
judgment of Wadsworth, J., added that :— 

“Tf is not contended that any other public authori- 
ty or private undertaker except the Harbour 
Authority would ever have come forward to develop 
this area and make it habitable. Thus the value 
ofthe . . spring asa source of drinking water 

. . . arose entirely from the Anti-Malarial 
Scheme carried out by the Harbour Authority and 
depended on the success of that scheme. To my mind 
s. 24 sub-s. (5) of the Land Acquisition Act is 
completely applicable to the facts of this case.” 


Tne appeal was accordingly allowed 
with costs there and below and the award 
of the Land Acquisition Officer was restored 
in toto. Thememorandum of cross-objec- 
tions was dismissed with costs. From that 
judgment, the necessary leave having been 
obtained, the appellant now appeals to His: 
Majesty in Oouncil. 


Their Lordships agree with the High 
Court that on February 13, 1923, the only 
really possible purchasers of the special 
adaptability of the appellant’s land asa 
waier supply was the Harbour Authority. 
The position at that time was that the 
harbour was so far advanced that its 
opening ina few years was in contempla» 
tion. lt was expected that when that had 
taken place oil companies and other in- 
dustrial concerns, with their attendant 
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labour camps, would be attracted to the 
harbour area, and they would all require 
to-be supplied with water. It is plain 
that reither the appellant nor any pure 
chaser from him would encounter any 
engineeing difficulties in conducting the 
water from.the spring to the soathern 
boundary of the harbour area. Nor would 
they encounter any engineering difficulty 
in conducting the water from that boundary 
to the premises of the oil companies and 
other concerns. They would, however, have 
had to obtain the consent of the Harbour 
Authority to lay the necessary pipes in the 
harbour area itself und the possibility of 
such consent being refused would have 
to be taken into consideration in estimat- 
ing the value to the eppellant of the 
special adaptability of his land, though 
the risk of such consent being refused was 
not a serious one, assuming that there 
was no other source from which the water 
could be profitably supplied by the Har- 
bour Authority itself. There was, however, 
on February 13, 1928, a much more Serious 
matter to be’ taken into ccnsideration. As 
already pointed out, the harbour area was 
at that date a highly malarious place, little 
calculated to prove attractive as a site 
for any industrial corcern. Unless, 
therefore, this state of affairs was remedi 
ed, there would be no customers for the 
appellant’s water and tke value to him 
of the special adaptability was nil. Now’ 
it is true that there 
certainty of the Harbour Authority taking 
steps to render the site as free as possi- 
ble from malatia; for, if they did not, 
the harbour wculd net be used to any 
great extent even as aport of call. Butin 
order to carry cut the necessary anti- 
malarial works, it was essential for the 
Harbour Authority to obtain a supply of 
drinking water from some source other 
than the wells in the area which were 
largely responsible for the malarious con- 
dition of the area and were going to be 
closed. The appellant on February 13, 
1928, would therefore have een in this 
dilemma. If the only other source of water 
were the appellant’s spring, the Harbour 
Authority would be the only possible 
purchaser. If, on the other band, the 
Authority could obtain water from other 
sources sufficient both for the anti-malarial 
work and the supply of the traders in the 
harbour area, the appellant would almost 
certainly be refused permission to carry his 
competing supply over the Authority's 
land. In point of fact there was at one 


was a practical: 
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time an alternative soheme on foot ‘for 
obtaining water known as the Meghadri- 
gedda Scheme. The scheme was toebe 
for the benefit of the Municipality of 
Vizagapatam, ihe Bengal Napur Railway,” 
and the Harbour. The scheme aimed at a 
supply of one million gallons a day of 
which the harbour was to have 150,000 
gallons a day. The scheme -has not been 
proceeded with, but it is impossible to say 
what would have been done about it had 
the spring in the Lova Gardens not been 
acquired. In these circumstances the pod, 
sibility of the appellants water being 
made available for thesharbour by anyone 
other than the Harbour Authority was 
altogether negligible, aud the only enhance- 
ment in the value to the appellant of his 
land by reason of jts special adaptability 


asa water supply was the sum that the 


Harbour Authurity, as a willing purchaser, 
would have heen willing to give in excess 
of the land's poramboke value. 

Their Lordships have given their reasons 
for thinking, contrary to the view taken 
by the High Court, that such sum must 
bo taken into consideration in fixing 
the compensation payable to the appel-. 
lent, and that such sum is not to be 
treated as being a negligible one merely 
because the Harbour Authority was the 
only possible purchaser. 

It remaios to deal with s. 24 (5) of thé 
Land Acqnisition Act. That sub-section as 
applied to the present case means no more 
than this: that in valuing the appellant's 
land on February 13, 1923, it must be 
valued as it then stood and not as it would 
sland when the land had been acquired 
and the water on it used for ridding the 
harbour area of malaria. The Harbour 
Authority would otherwise be made to pay 
for the water twice over. But the sub- 
section dees not mean that the possibility 
that a particular purchaser of will give a 
higher price for it by reason of its possess. 
ing a special adaptability must be disre- 
garded merely because the land will be 
more valuable in his hands when he ex- 
ploits that adaptability than it would be 
if left in the hands of the vendor who 
was unable to exploit it. In Clay's case (2) 
(supra), for instance, the house after being 
added to the nurses’ home was no doubt 
more Valuable than it was before. That 
indeed, was the reason why the trustees 
of the home paid £’50 more than any 
other purchaser would have paid. The `- 
house in that case was held to be of the 
value of £1,000 not because that was ita 
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Value after being put to the use for which 
it was acquired, but because that was the 
price which the willing purchaser was 
prepared to pay for its acquisition. In the 
present case the land must be valued not 
at the sum it would be worth after it had 
been acquired by the Harbour Authority 
and used for anti-malarial purposes, but 
at the sum that the Authority “in a friendly 
negotiation” (to use Lord Johnston’s words) 
would be willing to pay on February 13, 
1928, in order to acquire it for those pur- 


pores. 

«PRetarning to the award made in the 
present case by the learned Subordinate 
Judge, it isto be observed that in valuing 
the land with its special adaptability as 
being worth Re. 1,05,000 to the appellant, 
he did so on the footing that the appellant 
would himself have been in a position to 
supply the water to the harbour but for 
its compulsory acquisition by the Harbour 
Authority. He would also seem to have so 
valued it upon the footing that the spring 
could have been made an income-earning 
concern on February 13, 1928 He would 
otherwise have made a substantial dise 
count from the Rs 1,05,000, It is plain, 
therefore, that, in view of the fact that the 
water onld not be exploited by the appel- 
lant hiniself and that it would necessarily 
be some years before the water would 
become a profit-earning asset in their 
hands, the Harbour Authority, however 
willing purchasers they might be, would 
not have agreed to pay anything like that 
sum. In these circumstances the matter 
Bhould in strictness be referred back to 
the Subordinate Judge to revise his 
award. Both the parties to this appeal, 
however, have asked their Lordships, with 
@ View to saving expense, to state what 
should. be the proper amount of the award, 
and" this their Lorships have consented to 
do. Giving the matter the best considera- 
tion they can, their Lordships are of opinion 
that the total price which the Harbour 
Authority would have been willing to pay 
on February, 13, 1928, for the land acquir- 
ed, isthe sum of Rs. 40,000, and this sum 
with the additional 15 per cent. amounts 
to Rs. 46,000. In their Lordships’ judg- 
ment the order of the High Court of May 4, 
1937, should be discharged except in so 
far as it dismissed the present appellant's 
memorandum of objections with costs. The 
amount decreed by the Subordinate Judge 
in favour of the appellant should be 
reduced from Rs. 1.03,004-14-9 to 
Rè. 28,254-14-9 with interest as stated in 
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his award. His crder as to costs must 
stand. But the respondent must pay the 
appellant's cost before the High Court and 
his costs of this appeal. Their Lordships 
will humbly advise His Majesty accord- 
ingly. 


8. 

Solicitors for the 
T. L. Wilson & Co. 

Solicitors for the Respondent.—Messrs. 
Solicitor, The India Office. 


Order accordingly. 
Appellant.— Messrs. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision Applications Nos. 14, 68 and 
214 of 1938 

February 13, 1939 

ATMOND, J. O. AND Miz AMAD, J. 

NATHU RAM GIRDHARI RAM 

AND OTHERS——PERITIONERS 


versus 
UTTAM CHAND NANAK CHAND— 
RESPONDENTS 
Provincial Small Cause Courts Act (IX of 1837), 
Art. 8, 83. 27, 23—Suit for rent of shop, if triable as 
small cause—Small cause tried by Judge exercising 
such powers, on regular side — No appeal lies—Rent 
suit based on rent deed—Defendant denying plaintiff's 
title but not execution of deed — S. 23, does not 


apply. i 
PR Phop is a house within the meaning of Art. 1, 
Provincial Small Cause Courts Act. A suit for rent, 
therefore, of a shop is triable as small cause. 
Case-law relied on | h 
ere a small cause has been tried by a Judge, 
who exercises Small Oause Court's powers, on the 
regular sida, no appeal lies against his decision, 
Indra Chandra Mukherjee v. Srish Chandra Banerjee 
(1), Shankarbhai v. Somabhai (2) and Gopal Krishna 
Nayakar v. Madhava Nayaki Ammal (8), relied 


on. ERI: 

Where although the suit is based on a rent deed, 
the defence clearly denies thetitle of the plaintif but 
does not deny the execution of the rent deed, the pro- 
cedure prescribed under s, 23, Provincial Small Cause 
Courts Act, does not apply, as the tenant cannot deny 
the title of the landlord. [p. 243, col, 2.] 

C. R. Apps. from an order of the Senior 
Sub-Judge, Peshawar, dated October 18, 


1937. 


Lala Charanjit Lal, for the Petitioners. 

Sardar Raja Singh, for the Respondent. 

Aimond, J. C.—This judgment will cover 
Revision Applications Nos. 14, 68 and 214 
of 1938. They have been referred to a 
Bench as a question arose as to whether 
rent of a shop isa small cause within the, 
meaning of art. 8, Provincial Small Cause 
Courts Act. The first of the suits deals with 
the recovery of a sum of Rs. 45¥04-9, It 
was brought by Uttam Ohand against 
Nathu Ram, Ram Parshad, Dhanni Ram 


949 
and.Gobind Ram for recovery of rent and 
house-tax of cne-fourth share of four houses 
and a shop situated in Nowshera Saddar 
_ Bazaar on ‘the basis of a rent deed executed 
- in favour of the plaintiff by the antecedents 
>in interest of the defendants. It was tried 

as a regular suit and was decreed ex parte 
on Februery 28, 1936. An application for 

Betting aside the ex parte decree was made 

and this was rejected on May 26, 1937, on 

the ground that the judgment-debtors bad 
not deposited the decretal amount. It is to 
be noted in connection therewith that the 
- judgment: debtors filed a bond on May 25, 
1937, binding themselves to appear at the 
hearings of the cere until it was disposed 
of. An appeal agdinst that order was filed 
in the Court of the Senior Sub-Judge who 
held that although the case had been tried 
as a regular suit, it was in facta small 
cause and therefore no appeal lay. The 
learned Senior Sub-Judge cited ss his 

authorities Indra Chandra Mukherjee v. 

Srish Chandra Banerjee (1), Shankarbhai 

v. Somabhai (2) and Abdul Majid v. 

Vedyadhar Saran Das (3). Application 

No. 14 is against that order of the Senior 

Sub-Judge. It is contended in the grounds 

of revision that the order of the Senior 

Sub-Judge isincorrect, that an appeal did 

lie to him and that in any case in the 

interests of justice the ex parte decree 
should be set aside. 

The second and third cases were brought 
by Uttam Chand against Nathu Ram, Gopi 
Chand, Ram Parshad and Govind Ram for 
recovery of rent of three-fourths of the same 

„property at the rate of Rs. 300 per month 
” onthe basis of arent deed executed in favour 
of the plaintiff as a mortgagee of the three- 
fourths share. The two suits relate to rent 
for two different years. .The first of them 


was tried as a regular suit and was decreed’ 


on August 31, 1937. An appeal was filed 
in the Court of the Senior Sub-Judge. On 
December 18, 1937, after the appeal in 
the Rs. 459 suit had been dismissed, Counsel 
for the appellant applied to withdraw the 
appeal to present it in this Court. The 
Senior Sub-Judge ordered that the appeal 
should be returned to the appellant on con- 
dition of bis paying Rs. 10 costs to the 
respondent. On December 20, it was noted 
that no one was present, that the costs had 
not been paid and therefore the appeal was 
- dismissed with costs. We are told by the 


.. (1) 40 0537; 21 Ind. Cas. 120. 

(2)25 B417; 3 Bom. L R 129. 

(9) 39 A 101; 37 Ind. Cas.92; AIR 1917 All. 159; 
M ALG 984. 
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learned Counsel for the petitioners before 
us that the costs had actually been paid but 
they were not present when the appeal was 
called. Application No. 68 is against the 


order of the Senior Sub-Judge in this case. 


The other suit for Rs. 300 was decided as 
a small cause andthe application for revi- 
sion has been submitted directly to this 
Oourt. . 

The principal question for decision in 
these suits is whether a suit for rent of a 
shop is a small cause or not. The questicn 
has arisen on more than one occasion RQ 
this Court before single Judges and with the™ 
exception of one case it has invariably. been 
held that a suit for rent of a shop which 
can be used as a dwelling house is a suit 
for house rent, The one exception is a case 
(Civil Revision No. 147 of 1932) in which 
a Judge of this Court refused to entertain 
an application for revision on the ground 
that an appeal lay. The application was 
dismissed at a preliminary hearing in a 
very short order and the petitioner was nob 
represented by Counsel. In other cases 
which have come before this Court, it has 
always been held that a shop is included in 
the term “house.” We are referred to Civil 
Revision No. 446 of 1928, a case reported 
in Parkash Mehra & Co. v. Sant Ram (4) 
in which it was held that a garage was 
a house and another case reported in 
Kesho Ram v. Municipal Commitiee, Abbot- 
abad (5). In the latter case all the author- 
ities were reviewed and it was noted that 
in all cages a shop which could be occupied 
as a residence was held to be a house within 
the meaning of Art. 8, Provincial Small 
Cause Courts Act. Reference was also made 
to Kamla Prasad v. Ram Prasad (6) in 
which it was held that a khatti for storing 
grain was not a house. - 

Learned Counsel for the petitioners in 
arguing this part of the case has relied 
principally on what he contends to be 
unsound reasoning in Ahmadi Begum v. 
Girraj Kishore, 98 Ind. Cas. 848 (7) which 
was referred toin Kesho Ram v. Municipal 
Committee, Abbotabad (5). ‘The learned 
Judge who decided Ahmadi Begum v. 
Girraj Kishore, 98 Ind. Cas. 549 (7) based 
it largely on the analogy of the use of the 
word “house” in the Court Fees Act. Learn- 

(4) A I R 1935 Fesh, 192; 160 Ind. Cas. 175; 8 R 
Pesh. 104 (1). 
ae I R1936 Pesh. 55; 161 Ind. Cas. 207; 8 R Pesh. 


(6) A I R1933 All. 918; 146 Ind, Oas. 594; 56 A 261; 
(1934) A L J 73; 6R A316 (1). 
EA = Ind. Cas, 848; AIR 1927 All, 194; 49 A 134; 
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ed Counsel for the respondent, on the other 
hand, contends that the word “house” in 
Arte8 includes every sort of building, and 
there jis some support for his contention 
in the definitions which are given of 
“house” and “shop” in the Shorter Oxford 
Dictionary amongst other definitions of 
“house” appears the following: “a building 
for the keeping of* cattle, birds, plants, 
goods, etc.” Under the definition of “house” 
as a Verb appears “to keep or store in a 
house or building,” “shop” is defined as “a 
pluse or building where goods are made or 
prepared for sale and sold.” We do not 
propose to make any pronouncement as to 
whether this extended definition suggested 
by tbe learned Counsel for respondent is core 
rect, for it is not necessary for the purposes 
of these cases. It is sufficient to state that 
with the one exception of Civil Revision 
No. 147 of 1932 all authorities are consis- 
-tent that a shop is a house within the 
meaning of Art. 8. We follow these deci- 
sions and hold that the three suits from 
which these applications arise were triable 
as small causes. 

Toe next point for decision is whether 
the first two suits having been decided as 
regular suits, an appeal could lie against 
them: Learned Counsel for tke petitioners 
in connection with this part of the case has 
only been able to say that of the three 
cases on which the learned Senior Sub- 
Judge relied in deciding the Rs. 459 appeal, 
one, namely Indra Chandra Mukherjee v. 
Srish Chandra Banerjee (1) is based ona 
second, namely Shankarbhai v. Somabhai 
(2) which latter judgment is a short 
.judgment, It is, however, obvious that all 
. these three High Courts, namely Calcutta, 
Bombay and Allahabad, are agreed that 
“where agsmall cause has been tried by a 
Judge, who exercises Small Cause Court’s 
powers, on the regular side, no appeal lies 


against his decision. Learned Counsel for 


. plaintiff-respondent has cited a case, namely 
Gopala Krishna Nayakar v.. Madnava 
‘Nayaki Ammal (8) which also endorses this 
. view. We therefore hold that no appeal 
lay. 


The next contention made by the learned- 


Counsel is that the suit for Rs. 459 was a 
suit for mesne profits and therefore was 
. excluded from trial by a Small Oause Court 
under Art. 31. He points out that although 
_.tbe plaint bases tne suit on a registered 
lease deed, tbat deed was executed by the 


" (8) AIR 1937 Mad. 297; 168 Ind. Cas, 691; (1937) 
1M LJ 14; 44 L W 874;(1937) M W N 281;9R M 
24, ` 


s DARU MAL A fopak (LAH) 


243 


antecedents in inteřest of his clients who 
could therefore not be considered as ten- 
ants of the plaintiff. That, however, was a 
question which could have been contested 
at the hearing of the suit, had the defen- 
dants contested it. The suit as framed was 
a suit for rent based on a lease deed. The 
nature ofa suit is decided by the allega- 
tions in the plaint and we are of opinion 
that the suit as framed was of the nature 
ofasmall cause. It is furthercontended by 
the learned Counsel as regards the first of 
the Rs, 300 suits that although the suit was 
based on arent deed, the defence clearly 
denied the title of the plaintiff and there- 
fore the procedure prescribed under s. 23, 
Provincial Small Cause Courts Act, should 
have been followed. We do not see any 
force in this contention. The execution of 
the lease deed was not denied and a tenant 
cannot deny the title of his landlord. 

Lastly, it is contended that the defendants 
should have been given an extension of 
time in the Rs. 459 suit for depositing the 
decretal amount or for furnishing security. 
That was a matter which was in the dis- 
cretion of the Court, if in fact any such 
discretion does exist, and we are not pre- 
pared to interfere in the discretion of the 
learned trial Judge. Especially we are un: 
willing to take this course when it is clear 
from the bond which was filed on May 
25, 1927, that the defendants were aware 
that sone such security or deposit was 
necessary. We can find no reason for inter- 
fering in any of these cases and dismiss all 
three applications with costs. 


D. Applications dismissed. 





LAHORE HIGH COURT 
Execution wa Appeal No. 1376 
0 


January 24, 1938 
ABDUL RASHID, J. 
DARU MAL—DEORBE-HOLDER — 
APPELLANT 


£ Versus ? 
TODAR—JUDGMENT-DEBTOR— 
RESPONDENT : 

Punjab Relief of Indebtedness Act (VII of 1931), 
s. 36—0. , 7. 2, sub-r. (3), Civil Procedure Code 
(Act Ve of 1908), repealed by a. 36-—~ Effect stated— 
Limitation for having adjustment certified, expiriag 
before Act coming into force—Hxecuting Court, if can 
give effect to such atjustment—Cwil Procedure Code 
(Act V of 1408,0 XXI,r. 2—Compromise making over 
certain decrees owned by judgment-debtor to decrees 
holder—Bulance agreed to be paid by instalments —In 
default decree-hoider to execute decree for each ine 
stalment as it fell due—Provision held did not amount 
-to substitution of new decree for old one, 


hot 
‘B44 
Inthe Punjab, sub-r. (3) of O. XXI, r. 2, Civil 


Procedure Code, has been repealed by s. 36, Punjab 
Relief of Indebtedness Act and the effect of this 


repeal is that where a judgment-debtor pleads in- 


execution of the decree, a payment or adjustment in 
whole or in partout of Court, the executing Court 
must go into the question although the judgment- 
debtor has not taken advantage of the permission 
given to him by XXI, r. 2 (2)to apply to the 
Court to issue a notice tothe decree-holder for certi- 
fication. Shadiv. Ram Ditta (2), held Overruled. 
Murlidhar v, Firm Besheshar Lal-Moti Lal (1), 
relied on. 

_ _ Consequently even where the limitation for having 
“the adjustment certified had already expired before 
coming into force of Relief of Indebtedness Act, the 

Court can give effect to this adjustment. 

. Acompromise between the parties embodied that 
four decrees amounting to Rs. 3,700 which were the 
property of the judgment-debtor had been made over 
tothe decree-holder in partial adjustment of his 
claim, The balance of Rs. 380 was tobe paid by 
means of three instalments and that if the judgment- 
-debtor failed to pay these instalments, the decree- 
‘holder-would be entitled to execute his decree for 
-each instalment as it fell due: 

Held, that so far asthesum of Rs. 1,700 was con- 
cerned, it must be taken to have ben paid to the 
decree-holder at the time of the compromise. So far 
as the provision regarding three instalments was 
‘concerned, it could not be said that it amounted to 
substitution of a new decree for the old decree. In 
any case, under cl. (2) of O. XX, r. 11 of the Oivil 
Proceduie Oode even after the passing of the decree 
the Court could fix instalments with the consent of 
the decree-holder. Bakshi Ram v. Des Raj (3) and 
Hukam Chand v. Sadag (4), distinguished. A 

Ex 8.0. A. fromthe order of the District 
Judge, Karnal, dated July 14, 1937, 

i Mr. Qabul Chand Mittal, for the Appel- 
_ Mr. Fagir Chand Mittal, for the Respon- 
‘dent. 

_ dudgment.—There are only two points 
invoived in this appeal. Firstly, whether 
s. 36, Punjab Relief of Indebetedness 
Act, is applicable to the present execution 
proceedings in‘ View of the fact that the 
compromise between the parties embody- 
ing an adjustment took place on January 24, 
1934, when the Punjab Relief of Indebt- 
edness Act had not come into force. 

Mr. Qabul Chand for the appellant con- 
tended that as the Relief of Indebtedness 
Act came into force on April 19, 1935, 
and as the limitation for having the 
adjustment certified had already expired 

.on April 24, 1934, the Qourt could not 
give effect to this adjustment. This 
‘contention is unsustainable in view of a 
_ Division Bench ruling of this Court reported 
Jin Murlidhar v. Firm Besheshar Lal Moti 
Lal (1). It was held in.that case that, in the 
- Punjab, sub r. (3) of O. XXI, mn 2, has 
| been repéaled by s. 36, Punjab Relief of 


: W 40 PL R 14; 177 Ind. Oas, 487; A I R 1938 Lah, 
„-130; I L R (1938) Lah, 264; 11 R L 330 (9). 
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Indebtednsss Act and that the effect oN 
this repeal is that where a judgment: 
debtor pleads in execution of the,deoree D 
payment- or adjustment in whole orin part 
out of Court, the executing Court must 
go into the question although the judgment- 
debtor has not taken advantage of the» 
permission given to him by O. XXI, r. 2 
(2) to apply to the Court to issue a notice: 
to the decree-holder for certification. The- 
learned District Judge relied on Shadi v. 
Ram Ditta (2), which is a Single Bench ruling 
of this Court. ‘This Single Bench rulg, 
has been definitely dissented from by the 
Division Bench ruling referred to above. 
It was open to the judgment-debtor 
to rely on the adjustment embodied in 
the compromise, dated January 24, 1934. 
The learned District Judge, after going 
into the evidence, has given a finding to 
the effect that the compromise as it stands 
was agreed to between the parties. This 
finding of fact cannot be interfered with- 
in second appeal. 

The second point-urged by the learned 
Counsel for the appellant was that a 
compromise can be beld to be an adjustment 
only when all the terms thereof have 
been fulfilled by the judgment-debtor, 
and that a compromise which substitutes 
one decree for another, cannot be given 
effect to. Reference was made in this 
connection to Bakshi Ram v. Des Raj (3) 
and Hukam Chand v. Sadag (4). In my 
opinion the facts of the reported cases were 
very different from the facts of the present 
case. In the present case, the compromise 
stated that four decrees amounting to 
Rs. 1,700, which were the property of the 
judgment-debtor, had been made over to 
the decree-holder in partial adjustment of 
his claim. The balance of Rs. 380 would 
be paid by means of three instalments 
and that if the judgment-debtor .fails to 
pay these instalments, the decree-holder 
would be entitled to execute his decree. 
for each instalment as it falls due. Bo 
far as the sum of Rs. 1,700 is concerned, 
it must be taken to have been paid to 
the decree holder at the time of the com- 
promise on January 24, 1934. So far as 
the provision regarding three instalments 
is concerned, it cannot be said that it 
amounts to substitution of a new decree for 
the old decree. In any case, under cl. (2) 

(2) A I R 1936 Lah. 842; 165 Ind. Oas. 358; 39 PL R 
6;9 R L 246, 

(3) A IR 1931 Lah. 608; 132 Ind. Oas. 670; 32P L 
R 365; Ind, Rul, (1931) Lah. 654. ie 
57 Yi 2 I R1934 Lah. 679; 148 Ind, Oas, 446; 6 R L 
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of O. XX, r. 11 of the Civil Procedure 
_Codg, even after the passing of the decree 
the Cquft can fix instalments with. the consent 
of the decree-holder. In the present case 
the compromise was signed by the decrees 
holder. He therefore agreed to the pay- 
‘ment of Rs. 380 tohim by means of three 
instalments. For the reasons given above, 
I am of the opinion that there is no force 
in either of the contentions raised by the 
learned Counsel for the appellant. I there- 
| were dismiss this appeal with costs. 


D. 5 Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS: 
SIONER'S COURT 
Civil Revision Nos. 241 and 242 
of 1938 
January 13, 1939 
Mir Anman, J. 
KAKA RAMTEJ BHAN SEKARI 
— PLAINTIPE— PETITIONER 


versus 
KHATTAR ELECTRICAL ENGINEER- 
FNG anp GENERAL SUPPLY Co., 
Lro, DERA ISMAIL KHAN— 
| | DRFENDANT—RESPONDENT 

Electricity Act (IX of 1910), s. 21 (2}—Khattar 
Electric Engineering and General Supply Company, 
Limited, Dera Ismail Khan, rule made by, providing 
minimum charge to be paid by consumer, held ultra 
vires—Consumer paying such charge under mistake 
that charge is valid—Mistake is not aatolaw but 
fact—Payment made under protest—It can be recover- 
ed under 3,72, Contract Act (IX of 1872). 
_ Under para. 8 of the license which is published 
in the N-W. F. P. Government Gazette, dated March 
81, 1932, p.354, and according to s. 21, sub-s. 2, 
Electricity Act, no rules can be enforced by the 
. Company unless or until they had previously been 
approved by the Government. The rule made by 
thé Khattar Electric Engineering and General Sup- 
ply Company Limited, Dera Ismail Khan, asking for 
a minimum charge of Rs. 25 per. annum, from con- 
sumer had not been made with the approval of the 
Government. The rule, therefore, is ultra vires, 

Where the consumer gave the money to the company 
under the mistake that the company had made rules 
alter all necessary legal preliminaries had been 
gone through; this is certainly not a mistake as to 
any law in force in British India. This is a 


mistake of fact and is covered by s. 72, Contract - 


Act. Besides, if the consumer paid the money to 
the Electrical Inspector under protest after he had 
been warned that he would be discomected if he 
did not make the payments this is sufficient to 
constitute “ coercion" in the general sense of the 
word and the consumer would be entitled to refund 
under s. 72, Contract Act. , gix) 


O. R. against a judgment and decree 
of the Judge, Small Cause Court, Dera 
Ismail Khan, dated April 30, 1938. 


KAKA RAM TAJ SHAN V. KHATTAR BLBOTRIOAL BNGINERRING 00. (PESH.) 
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Mr. Ganesha Khan, for the Petitioner. 

Lala Manohar Lal, for the Respondent. , 

Order.—An interesting question .arises 
in thesetwo connected revisions presented 
to this Conrt by Rp Chand and Kaka 
Ram under s. 25, Smill Cause Courts Act. 
Rup Chand had to pay Rs. 338-0 and Kaka 
Ram Rs. 19-6-0 to the Khattar Electric 
Engineering and General Supply Oo, 
Ltd., Dera Tsmail Khan, in the following 
circumstances: The company had made a 
rule that every consumer shall pay a 
minimum charge of Rs. 25 per annum. In 
fact this rule was one of those which were 
Printed on the back of the application form 
which every consumer had to sign and 
present to the company before obtaining a 
connection. The company insisted on the 
payment being made and debited every 
consumer with the difference between the 
minimum charge and the price of the 
energy consumed during the years 1934 
and 1935. The two amounts referred to 
above represent this balance. I may point 
out that itis admitted before me by the 
Counsel forthe respondent that the money 
was paid by Rup Chand and Kaka Ram to 
the Electrical Inspector under protest and 
the latter paid it to the company. Rup 
Chand sued the company for refund of 
Rs. 40 claiming Rs. 6-10-0 as interest. 
Kaka Ram sued for Rs. 19-6-0 paid by him. 
They both alleged that these items had 
been unlawfully recovered from them by 
the company. The Small Cause Court 
Judge, Dera Ismail Khan, dismissed the 
suits on the ground that the payments were 
voluntarily made and that consequently the 
appellants could not ask for refund under 
8. 72, Contract Act. 

On hearing the Counsel, I have come to 
the conclusion that the rule asking for a 
minimum charge of Rs. 25 a year is ultra 
vires. There is no mention in the license 
of a power to recover this amount. Under 
para. 8 of the license which is published in 
the N.-W. F. P. Government Gazette, dated 
March 31, 1922, p. 354, and according to 
s~ 21, sub s. 2, Electricity Act, no rules can 
be enforced by the company unless or until 
they had previously been approved by the 
Government. It is admitted before me 
that the rule asking fora minimum charge 
had not been made with the approval of the 
Government. In 1938 the company had 
addressed a letter to the Ohief Engineer 
on the subject and had received the reply 
that in the case of each consumer, the 
recovery of the minimum charge was lawful 
from the date of the contract entered into by 
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that consumer with the company. In law 
this is no approval of the rule. I hold 
therefore that the rule was ultra vires. The 
Counsel for the respondent has, however, 
taken up the position that the payment was 
voluntarily made under a mistake of law 
and that therefore the petitioners could not 
ask forarefund. He relied on s. 21 and 
s. 72, Contract Act, for this proposition. 
Section 21 runs thus: 

“A contract is not voidable because it was caused 
by a mistake as to any lawin force in British 
India, but a mistake as toa law not in force in 

j Hoag India has the same effect as a mistake of 
act. 

Section 72 is as under: 

“A person to whom money has been paid or any- 
thing delivered by mistake or under coercion, must 
re-pay or return it.” 

I have no doubt that s. 21 has no applica- 
tion tothis case. According to that section, 
arefund cannot be allowed if the contract 
has been made under “a mistake asto any 
law in force in British India.” The peti- 
tioners gave the money to the company 
under the mistake that the company had 
made rules after all necessary legal preli- 
minaries had been gone through and this is 
certainly not. a mistake as to any law in 
force in British Indis. In my opinion this 
is a mistake of fact and is covered by s. 72, 
Contract Act. AgainI am of opinion that 
the money was paid by the petitioners under 
coercion. It isnot denied by the Gounsel 
for respondent that the petitioners paid the 
money to the Electrical Inspector under 
protest after they had been warned that 
they would be disconnected if they did not 
make the payments. This, tomy mind, is 
sufficient to constitute “coercion” in the 
general sense of the word which it is now 
well-settled is the sense in which the word 
should be construed. For these reasons I 
disagree with the learned trial Judge and 
hold that s, 72, Contract Act, applied to 


these cases. - I accept the petitions and set. 


aside the decrees of the lower Court. I do 
not think Rup Chand is entitled to interest. 
He should, therefore, get a decree for 
Rs. 33:6-0 and Kaka Ram for Rs, 19-6-0. 


They shall have their costs in both 
Courts. 

D. Petitions accepted. 
Eoi 
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BOMBAY HIGH COURT ; 
Second Civil Appeal No. 723 of 1933 
August 18, 1938 . 
BEAUMONT, C. J. AND SEN, J.° 
LALCHAND RADHAKISAN AND OTHBRS-— 
PLAINTIFrS-——-A PPELLANTS 
VETSUS 
RAMDAYAL RAMNARAYAN ann OTHERS— 
DEFENDANT3 — RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 73, 47,145 
—Words “assets held by Court” in 3. 13, meaning of 
Whether include assets paid for specific purpose— 
Such assets, if can be applied for rateable distributh 
—Held, amount paid by surety in Court could not b 
rateably distributed—Order of rateable distribution 
affecting not only creditors but also surety and judg- 
ment-debtor— Appeal, whether lies. ; 

The words “assets held by a Oourt” in s. 73, Civil 
Procedure Code, must be assets received in execution. 
The section doss not apply to moneys paid into Court 
-in a suit when no question of execution arises, One 
other limitation must also be applied to these worda 
and that is, that when the assets have been paid in 
for a specific purpose, they cannot be applied general» 
ly inexecution, so asto defeat the specific purpose. 
Sorabji Coovarji v. Kala Raghunath (1), relied 
on. [p. 247, col 2.] 

Plaintiff obtained an ex parte decree and applied 
for its execution. The defendant applied for stay of 
execution, which was granted on condition of his 
furnishing security. A surety executed a surety 
bond by which he undertook to pay a certain amount 
if plaintiff suffered owing to stay of execution. The 
ex parte decree was subsequently set asid but a 
decree inter partes was passed. The plaintiff applied 
for execution of the new decree The surety paid 
the amount agreed, in the Court. Other decree-holdera 
who had previously obtained decrees against the 
game judgment-debtor applied for rateable distribu- 
tion of the amount paid by the surety in the 
Court : 

Held, thatthe other creditors.were not entitled to 
rateable distribution because the Court having 
received the amount in terms of being applied 
towards the payment of the plaintiff's debt, it could 
not be applied towards payment of anybody else's debt 
as well as the plaintiff's debt, 

Where an order for rateable distribution affects not 
only the creditors inter se but the surety to a con- 
siderable extent and the judgment-debtor to a lesser 
extent, an appeal does lie under s, 47, Oivil Procedure 
Code, read with s. 145. [p. 248, col. 1.] ve 

S. O. A. from decision of the District 
Judge, Ahmednagar. in Appeal No. 10 of 
1933. 

Mr. Y. V. Dizit, for the Appellants. 

Mr. V. R. Gadkari for Messrs. Ramnath 
Shivlal, and Messrs. P. V. Nijsure, and J.G. 
Rele, for Respondents Nos. 1 to 3,6, 7 
and 8, respectively. _ 

Beaumont, C. J.—This is a second ap- 
peal from a judgment of the District Judge 
of Ahmednagar and it raises a question in 
execution. The facts are that in the 
year 1930 the present appellants obtained 
an ex parte decree in the Thana Court, and . 
they applied to execute that decree in the 
Court of Ahmednagar. The defendants asked 
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for a stay of execution, and the Oourt grante 
ed a stay on terms that respondent No. 6 on 
thil appeal became surety for the judgment- 
debter. A surety bond was executed (Ex. 
14), which stated that the defendants had 
applied for stay of execution in the Thana 
Court and that on that application the First 
Olass Subordinate Judge of Thana passed 
an order that if the defendants furnished a 
fit and solvent surety forthe decretal amount 
‘in the First Olass Court at Ahmednagar, 
the execution, proceedings should be stay- 
“ed. Accordingly, respondent No. 6 became 
surety for the defendants, to the extent of 
Rs. 3,400 and he agreed with the Court that 
the defendants should submit to and dis- 
charge their liabilities on the decree or order 
which decree or order would be passed in 
the suit in the Thana Court. It was also 
provided thatif the defendants failed to 
act accordingly, the surety would himself 
‚pay into Court Rs. 3,400; so that the bond 
‘was taken by the Court of Ahmednagar to 
secure the plaintiffs against any loss by 
reason of the execution of their decree being 
stayed. Itseemstome that the plain in- 
tention of the bond was that if the plaintiffs 
ultimately becameentitled to the amount 
of the decree, it could be satisfied out of the 
money in Court and the plaintiffs would, 
therefore, not lose on account of the execu- 
tion being stayed. 

It appears that subsequently the ex parte 
decree was set aside in the Thana Court, 
but in 1932 the plaintiffs obtained a decree 
in the same suit inter partes, so that in 
effect no advantage was obtained by setting 
aside the ex parte decree. In March 1933, 

- the plaintiffs applied in the Ahmednagar 
Court to execute their fresh decree, and 
notice of this was given to the surety. On 
June 2, 1933, the surety paid Rs. 700 into 
Court andon June 5 he paid Rs 2,700 into 
Court -thus making up the total of Rs. 3,400 
which he had undertaken to pay. On the 
same day, i. e. June 5, 1933, respondents 
Nos.7 and 8, who had obtained decrees 
against the same judgment-debtor in other 
suits, applied for rateable distribution. The 
decrees of respondents Nos. 7 and 8 were 
obtained long after the stay of execution 
granted to the judgment-debtor in 1930. 
The question which arises is whether the 
Rs. 3,400 paid into Court by the surety is 
subject to rateable distribution. The lower 
Oourtshave held that the sum of Rs. 700 

_ which was paid into Court before the ape 
plication for rateable distribution was not 
subject to rateable distribution, but that the 
Rs. 2,708 was so subject. The question is 
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whether that view of the matter is right. 
Section 73, Civil Procedure Code, provides 
that where assets are held by a Oourt abd 
more persons than one make application 
for execution of decrees, the assets are to ba 
distributed rateably. The first question which 
arises is what is the exact meaning of the 
expression “assets held by a Court.” Under 
s. 295 of the old Code the expressicn was 
“when assets are realized by sale or other- 
wise in execution of a decree.” No doubt 
the expression in the present Code is wider. 
but it is plain that some limitation must be 
put upon the generality of the expression. 
It is, I think, apparent from a consideration 
of the terms of the section, and its position 
in the Oode, that the words‘‘assets held by 
a Court” must be assets received in execu- 
tion. The section plainly does not apply to 
moneys paid into Courtin a suit when no 
question of execution arises. I think that 
all the High Courts in India are in agree- 
ment that the expression “assets held by a 
Court” means assets received in execution, 
though there has been some difference of 
opinion as to the exact effect of these words. 
I think also that we must apply to the 
words one other limitation and that is that 
when the assets have been paid in for a 
specific purpose, they cannot be applied 
generally in execution, 80 as to defeat the 
specific purpose. Itseemsto me clear that 
if a Court receives money on terms that it 
is to be applied for payment of the debt of 
A, it cannot apply the money in payment of 
the debt of B. The Court cannot commit 
what would be in substance a Breach of 
trust. The general principle above-men- 
tioned was laid down by a Division Bench 
of this Court in Sorabji Coovarjiv. Kala 
Raghunath (1), in which it was held that 
moneys paid into Court under O. XXI, 
r. 55, Civil Procedure Code, were moneys 
paid fora particular purpose and were not 
applicable in rateable distribution. The 
actual decision has been dissented from in 
some other High Courts, which considered 
that moneys paid under O. XXI, r. 55, being 
paid by the judgment debtor, and paid in 
execution, were subject to rateable distribu- 
tion, but the general principle has not, I 
think, been dissented from. In the present 
case’ the moneys were paid into Court for a 
particular purpose. The Court was being 
asked to stay execution of the plaintiffs 
decree, which was being challenged, but 
which at the moment was executable. The 
Court granted a stay on terms which ensur- 
ed that the plaintiffs’ debt was secured. 
(1) 36 B 156; 12 Ind. Cae, 911; 13 Bom, LR 1193, 
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That is what it comes to. Having entered 
intoan arrangement with the surety that 
he would pay the amount of the plaintiffs’ 
debt, and having taken security from him, 
the Court stayed the execution of the 
plaintiffs’ decree. It is obvious that if, when 
the plaintiffs ultimately come to execute 
their decree, the Court holds that creditors 
who have obtained their decrees long after 
the money was paid into Court by the surety 
are entitled to share in it, the Court is not 
carrying out the arrangement which was 
intended to secure the original decree- 
holders. The original decree-holders are 
being very seriously prejudiced by the stay 
of execution of their decree. Ifthe execu- 
tion had not been stayed, the decree could 
have been executed in 1930, and there 
would then have been no question of rate- 
able distribution. Idonot seehow it can 
be suggested that the Court, having received 
these moneys on terms which seems to me 
to make it necessary for the Court to apply 
them in payment of the Plaintiffs’ debt, 
should now apply them in payment of 
somebody else's debt as well as the plaint- 
iffs’ debt. That disposes of the appeal on 
the merits. 
I should have mentioned that preliminary 
‘objection was taken that an appeal did not 
lie, but in my opinion the question involv- 
ed on this appeal affects not only the credi- 
tors inter se but it affects the surety to a 
considerable extent and the judgment deb- 
tcr to alesser extent. I think, therefore, 
that an appeal does lie under s. 47, read 
with s, 145, Oivi] Procedure Code, but even 
-ifan appeal does not lie, we could deal 
with the matter in revision under s. 115, on 
the ground that the lower Courts have com- 
mitted material irregularity in not carrying 
out the arrangement which was entered 
into. I think, therefore, that the appeal 
must be allowed and the darkhast proceed- 
ings should go back to the executing Court 
for being disposed of according to law. Costs 
in this Court and the lower Appellate Court 
to be paid by. respondents Nos. 6, 7 and 8. 
Money, if already paid to respondents 
ig T and 8, to be refunded to the plaint- 
1 ‘Se 


8. Appeal allowed. 
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, ... LAHORE HIGH COURT 
Civil Miscellaneous Nos. 243 and 390 of 1937 
June 16, 1937 ° 
Tak OHAND AND Skemp, JJ, ° 
HAKIM RAI Lala RALLIA RAM . 
—PLAINTIFR— PETITIONER 
versus 
Lala GANGA RAM Lala RALLIA RAM 
DEFENDANT— RESPONDENT 
Limitation Act (IX of 1908, s 5—“ Suficient 
cause "—Parties agreeing to end litigation by ac- 
cepting High Court's decision as final—One of par- 
ties backing out of agreement—The other applying 
for leave toappecl to Privy Council but time er- 
piring—Time held should bs extended—Civil Pro- 
cedure Code (Act V of 1903), a. 11l0—High Court 
varying lower Court's decree—Party. held entitled to 
appeal to Privy Council as of right—No substantial 


‘question of law held was necessary. 


The defendant intended to appeal to His Majesty 
in Council from the decree of the High Court and 
had obtained copies for the purpose, but the plaintiff 
approached him, through certain relations, not to 
continue this litigation any further, as it had already 

one on for more than 20 years, and the parties 
fed incurred enormous expense ; he suggested that 
both parties might accept as final the decision of 
the High Court, and the defendant should arrange 
to pay him the amount decreed as soon ag possible. 
The defendant Pagreed and on this understanding 
he did not apply for leave to appeal within time, - 
but subsequently was surprised to receive & notice 
from Oourt which showed that the plaintiff had 
gone back on the agreement and had filed Bn ap- 
plication for leave to appeal ; thereupon the de- 
fendant also took steps to present the application for 
leave to appeal to the Privy Council. Eut it was some 
days out of time : f 

Held, that in the circumstances there was suffici- 
ent cause for extending time under s. 5, Limitation 
Act. 

Where in plaintiff's appeal, the High Court varied 
the trial Court’s decree by a sum which was far 
in excess of Rs, 10,00, variation no doubt being 
all in favour of the plaintiff, he could not have any 
appealable grievance against such variation, but 
nonetheless, the decree of the High Court was not one 
of affirmance and having regard to the clear word- 
ing of s. 110, Civil Procedure Oode, it must be held 
that the requirements of section had been fulfilled 
and that the plaintiff was, though it was not neeege 
sary for him to show that appeal involved, substan- 
tial question of law, entitled to appeal to His Majesty 
in Council as of right, Annapurnabai v. Ruprao (1), 
followed. 


Mr. Qabul Chand, for the Petitioner. 


Messrs. J. N. Aggarwal and J. L, Kapur, 
for the Respondent, 


Tek Chand, J.—This judgment will dig- 
pose of two civil miscellaneous petitions 
Nos. 243 and 390 of 1927, for leave to appeal 
to His Majesty in Council against the 
decrees of this Court passed in two cross- 
appeals (Nos. 906 and 988 of 1934) which 
arose from the same suit. The suit was 
instituted by Hakim Rai against his brother- 
Ganga Ram for dissolution of partnership 
and rendition oijaccounts,. The yalue for 
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purposes of jurisdiction was tentatively fixed 
in the plaint at Rs. 2,000. A preliminary 
dedreaswas psssed in the suit, after which 
procetdings contained for determining the 
exact amount due. In the course of these 
proceedings, the plaintiff claimed that a 
sum of over Rs. 70,000 was due to him by 
the defendant. The defendant denied that 
anything was due by himto the plaintiff. 
On the other hand, he averred that the 
plaintiff owed a largesum to him. The Sub- 
. ordinate Judge granted the plaintiff a dec- 
-yee for Rs. 3,286. From this decree the 
- plaintif and the ,defendant filed cross- 
appeals in this Court; the plaintiff prayed 
for an enhancement of the decretal amount 
by Rs. 29,647 ; and the defendant asked for 
a total dismissal of the suit. The two ap- 
peals were heard together, and were decided 
by this Bench on January 7, 1937. We 
dismissed the defendant’s .eppeal, and ace 
cepted thatof the plaintiff partially, rais- 
ing the amount decreed to him from 
Rs. 3,286 to Ra. 11,726 with interest thereon 
at six per cent, per annum from the date of 
the suit (January 13, 1916), till realization. 
On April 5, 1937, Hakim Rai presented a 
Petition in this Court for leave to appeal 
to His Majesty in Council. In the grounds 
for the proposed appeals, he mainly con- 
: tests the findings of fact on various items 
with regard to which this Court, in agree- 
ment with the Court of first instance, had 
disallowed his claim. This petition was 
presented within 90 days of the date of the 
decree of this Court, as required by Art. 179, 
Limitation Act. 


On May 17,1937, Ganga Ram, defend- 
ant, also presented a petition for leave to 
appeal to His Majesty in Council. This 
petition was one month and ten days out of 
time. Along with the petition, an applica= 
tion was made under s.5, Limitation Act, 
for extension of time. This application was 
supported by an affidavit, in which it was 
stated that he intended to appeal to His 
Majesty in Oouncil from the decree of the 
High Court and had obtained copies for the 
purpose, but early in March 1937, Hakim 
Rai approached him, through certain rela- 
tions, not to continue this litigation any 
further, as it had already gone on for more 
than 20 years, and the parties had incurred 
enormous expense ; he suggested that both 
parties might accept as final the decision of 
the High Court and the defendant should 
arrange to pay him the amount decreed as 
goon as possible, that Ganga Ram agreed 
and on this understanding, he did not apply 
for leave to appeal within time ; that on 


* HAKIM RAI WGANGA Ram (LAH) 


249 

March ll, he was surprised to receive a 
notice from this Court which showed that 
Hakim Rai had gone back on thee agree- 


ment and had filed an application for leave 


to appeal ; that thereupon Ganga Ram also 
took steps to present this petition, which 
was done on May 17. He accordingly urged 
that there was sufficient cause for non- 
presentation of the petition within time and 
that the delay be condoned. Hakim Rai 
filed counter-affidavit denying that there 
had been any such agreement between them, 
The parties asked for, and were allowed, 
opportunity to lead evidence in support of 
their respective allegations. After hearing 
the evidence, we are of opinion, that Ganga 
Ram's story is substantially true and that, 
in the circumstances there was sufficient 
cause for his not presenting the petition for 
leave to appeal within the time prescribed 
by law. We accordingly extend the time 
under 8, 5, Limitation Act,and hold that his 
petition, presented on May 17, 1937, is 
within time. In this case the requirements 
of s. 110, have clearly been fuldlled, the sub- 
ject-matter of the dispute is admittedly over 
Rs. 10,000, and this Court has varied the 
decree of the trial Court to the prejudice 
of Ganga Ram. We accordingly grant his 
Pe With h 
ith regard to the petition presented b 

Hakim Rai, the subject-matter of the suit 
as well as of the proposed appeal is over 
Ra. 10,000. It is, however, objected hy the 
opposite party that leave should not be 
granted, as the proposed appeal does not 
raise any substantial question of law, this 
Court haviog affirmed the findings of the 
trial Court with regard to the particular 
points which Hakim Rai wishes to agitate 
before His Majesty in Council. The plaint- 
ifs Counsel urges in reply that under 
s. 110, what hasto be seen is not whether 
the findings of the trial Court on any parti- 
cular point have or have not been affirmed, 
but whether the decree of this Court has 
affirmed or varied that of the Ovurt below. 
It is conceded that in Hakim Rai's appeal, 
this Court varied the trial Oourt's decree 
by a sum which is far in excess of Rs. 10,000. 
This variation no doubt was all in favour 
of Hakim Rai and he cannot have any 
appealable grievance against such varia- 
tion, but nonetheless the decree of this 
Court was not one of affirmance and having 
regard to theclear wording of s. 110 and 
the ruling of their Lordships of the Privy 
Council in Annapurnabai v. Ruprao (1), it 


(1) 51 O 969; 86 Ind, Oas. 504; A 
; SLI A 319 (PO), PIs aa ah. 
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must be held that the requirements of sece 
tion have been fulfilled and Hakim Rai is 
entitled to appeal to His Majesty in Council 
as of fight. Counsel for the opposite party 
cited a large number of rulings, but itis 
not necessary to discuss them as in every 
one of them the suit comprised several dis» 
tinct and separate “subject-maiters”, and 
leave to appeal to His Majesty was sought 
with regard to those “‘subject- matters” only, 
in which both Courts in India had concur 
rently decreed against the applicants. In 
the present case, there was only one single 
aud indivisible subject-matter in dispute 
and therefore it clearly falls within the 
rule laid down by their Lordships in the 
case already cited. It is therefore uot 
necessary for Hakim Raito show that this 
appéal raises any substantial question of 
law. His petition was made within time 
and must be granted. We accordingly 
allow both the petitions, and grant Hakim 
Rai as well as Ganga Ram leave to appeal 
to His Majesty in Council. The parties shall 
bear their own costs of these proceedings. 


D, ' Petitions allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Application No. 22 of 1933 
September 21, 1938 
Davis, J. O. AND Tyapys, J. 
UDHAKAM DALUMAL—Apprioant 
“versus 
ROZI SHAMBE—Oppecnenr 

Civil Procedure Code (Act V of 1908), s. 60, 
Proviso. (1), cl. (b)--Scope—-Implements of husbandry 
—Engine or water pump used for irrigation held 
implement of husbandry. 

Qlause (b) to Prov. (1) to s. 60, Civil Procedure 
Code, ig not intended to force agriculturist back to 
primitive ways but to protect them in their liveli- 
hood as agriculturists by preventing the attach- 
ment even of those mechanical means where- 
by they plough and irrigate and cultivate the soil 
and obtain their livelihood as agriculturists, The 
difference between a Persian-wheel and an engine or 
water pumpis not an essential difference so as to 
apply cl. (b) tothe one case and to repel itin the 
another. Term ‘implements of husbandry’ in cl. (b) 
to Prov. (1) tos. 60; Oivil Procedure Oode, should 
be interpreted in a fair and reasonable and even ia 
a generous spirit and not in a narrow and mean 
manner, An engine or water pump is necessary 
for the agriculturist to irrigate and cultivate 
his fields and earn his livelihood as an agricul- 


turist, Lakshman Mhasu v, Narhari Dadasa (|) 
relied on. 

Mr. Fatehchand Assudomal, for the Appli- 
cunt. 

Mr. Tarachand Khimandas; for the 
Opponent. 


t 
Davis, 4. G.—This is an application in 
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revision against the order of the Judge of 
the Small Cause Court, Karachi, raising 
attachment on a water pumping engine 
on the ground that it was an implement of 
husbandry within the meaning of cl. (b) 
to Prov. il) tos. 60, Civil Procedure Code. 
The order of the Judge is attacked on the 
ground thats. 60 is intended to apply only 
to implements and ecattfs which are absolu- 
tely necessary .for the livelihood of an 
agriculturist of the poorest class and that 
a machice as such cannot come within the 
meaning of cl. (b) to the Proviso, the sug- 
gestion apparently being that if an agricul- 
turist has in his possession a machine he 
cannot be an agriculturist within the mean- 
ing of cl. (b) because he is not a poor 
agriculturist. But we do not think that 
cl. (b) isto be interpreted in so narrow a 
manner as to limit its application only to 
such things as wooden ploughs or bullocks, 
such things as are necessary to maintain 
the poorest type of agriculturists following 
the most primitivo methods of agriculture 
or that it was intended to penalize the 
mcre progressive type of agriculture. For 
instance, it is common knowledge that 
water is drawa from wells either by means 
of buliocks or by means of camels working 
Persian-wheels and to attach either these 
camels or bullocks is to bring the agricul- 
turist’s livelihood to an end. To argue that 
he shouid then laboriously dig the land 
with a shovel or bring water in a pail 
from the well with his own hand and so 
earn a miserable livelihood for himself and 
his dependants, is clearly to violate the 
spirit and the purpose of cl. (6) to Prov. (1) 
to's. 60, Civil Procedure Code, which is not 
intended to force agriculturista back to 
primitive ways but to protect them in their 
livelihood as agriculturists by preventing 
the attachment even of those mechanical 
means whereby they plough and irrigate 
and cultivate the soil and obtain their liveli- 
hood as agriculturists. The difference 
between a Persiun-wheel and an engine or 
water pump is not an essential difference 
so as to apply cl. (b) to the one case and 
to repel it in the another. Judgments show 
that the term ‘implements of husbandry’ in 
cl. (b) to Prov, (1) to s. 60, Civil Procedure 
Code, should be interpreted in a fair and 
reasonable and even in a generous spirit 
and not in a narrow and mean manner 
For instance, in Lakshman Mhasu v. 
Narhari Dudasa (1) at p. 12134, Shah; 


(1) A I R1924 Bom, 294; 81 Ind. Oas, 679; 25 Bom, 
R1211. | 
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Ag. C. J. said : 


“The defendants, who are appellants before us are 
admittedly agriculturists and have reared sugar- 
cane grop on their field, and on that field they have 
used articles, one Charak, a kadhai and planks of 
timber for the purpose of extracting sugar juice 
from sugarcane and of turning it into jaggery. It 
is not necessary for the purpose of this case, and it 
is not easy to define the exact scope of the expression 
‘implements of husbangry’ used with reference to an 
agriculturist. But having regard to the nature of 
the articles in this case, and the use made thereof 
on the field by the agriculturists, we think that it 
would be giving effect to the intention of the Legis- 
lature to hold that they are ‘implements of hus- 
bandry’ within the meaning of s. 60, cl. (b), Civil 
Procedure Oode.” oo 

But it is urged on behalf of the plaintiff 
that the burden lies upon the agriculturist 
who wishes that attachment to be raised 
to show that his engine or water pump is 
necessary to enable him to earn hie liveli- 
hood as such, but this case has all slong 
proceeded on this basis. This allegation 
was raised implicitly by the application 
anditis clear that the order of the Judge 
was not attacked in the revision applica- 
tion upon this ground at all. It was 
attacked upon the ground that the engine 
or the water pump as such was not an 
implement of husbandry within the mean- 
ing. of cl.(b) of Prov. (1) to s. 60, Civil 
Proéedure Code. It appears clear from the 
record that this engine or this water pump 
is necessary for the agriculturist to irrigate 
and culiivate bis fields and earn his liveli- 
hood as an agriculturist, and we see no 
reason or need to order further: inquiry 
on this point or to set aside the order of 


the Judge. We therefore reject this applis 
cation with costs. 
Ds Application rejected. 


ET 


CALCUTTA HIGH COURT 
i Appeal No. 70 of 1936 
May 31, 1937 
COSTELLO, AG. O. J. AND EDGLEY, J. 
AHMAD MAHOMED PARUK— APPELLANT 
versus 
PRAPHULLA NATH TAGORE— 


RESPONDENT. 

Insolvency—-There must be debt of Ra. 500 or more 
at the time of hearing petition — Calcutta Insolvency 
Rules 1910, r. 79—Question whether to accept afidavit 
filed beyond time fixed by r. 79, whether at discretion 
of Court— Failure to give notice but affidavit filed— 
Rejection of afidavtt—Debtor, if can give evidence at 
time of hearing to rebut peiitioning creditor's ease— 
Civil Procedure Code (Act V of 1908), a, 110—Sub- 
stantial question of law — Held, that the decision 
was one upon question of fact and no question of law 
arose. - 

The law is that there must bẹ a debt of Ra. 500 or 
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upwards existing not only at thetime when the 
petition for insolvency was presented, but at the time 
of the hearing ofthe petition and at the moment of 
time immediately prior to the making of an.order of 
adjudication. Ha parte Hammond, In re Hammond 
(l) and In re Stables, Hx parte Smith & Sons (2', 
relied on. [p. 252, col. 2] 

‘The question whether or not the affidavit should be 
accepted and taken into account after the date on 
which it ought to have been filed under the provisions 
of r. 79 of the Calcutta Insolvency Rulesis entirely a 
matter in the discretion of the Judge who is de ‘ling 
with the case. |p. 253, col. 2.] 

The r. 79, Calcutta Insolvency Rules, only requires 
that“a notice” should be given in order that the 
petitioning-creditor may know whether the debtor 
isintending to deny or dispute the petitioning 
creditor's case, and to what extent. If instead of 
notice an affidavit is filed, the rejection of the 
“affidavit” dces not amount tothe shutting out of 
evidence or the preventing of the debtor from giving 
any further evidence. Hecan still give evidence at 
the hearing, even though the notice had not been 
filed. In re Dalel ; Hx parte Dalle(3) and Ex parte 
Learoyd; In re Luttman (4), reliedjon. [ibid] 

At the time of hearing the insolvency petition 
presented by a creditor, the petitioning creditor made 
a statement on oath that the debt due to him by the 
debtor existed at the date of hearing. Relying on the 
presumptions under s. 114, Evidence Act and other 
facts, the Oourt came tothe conclusion that debt 
existed at the date of hearing and thereupon adjudged 
the debtor as insolvent: 

Held, that the decision was upon a question of fact 
and consequently no question of law, still lessa sub- 
stantial question of law arose within the meaning of 
8.110, Civil Procedure Oode. 

A. for leave to appeal to His Majesty 
in Council against the judgment and decree 
of the High Oourt, dated March 2, 1937, 

Messrs. Isaacs and S.C. Mitter, for the 
Appellant. | 

Messrs. S. N. Banerjee (Sr.) and K. Bose, 
for the, Respondent 

Costello, Ag. C. J.—This is an applica- 
tion by Ahmad Mahomed Paruk for leave 
to appeal to His Majesty in Council against 
a judgment and decree of this Court given 
on March 2, 1937, affirming an order made 
by MeNair, J. on August 12, 1936, whereby 
Ahmad Mahomed Paruk was adjudicated 
insolvent at the instance of the petitioning 
creditor, Raja Praphulla Nath Tagore. The 
petition was presented on August 3, 1936, 
On that date an order was made by Lort- 
Williams, J. that the petition should be heard 
on August 11, 1936. Notice of the petition 
was given to the debtor on August 4, 1936, 
and accordingly T. 79, Calcutta'Insolvency 
Rules, 1910, came into operation. That rule 
reads as follows : 

“When a debtor, having been served with a peti- 
tion intends to show cause against the same, he 
shall file a notice with the Registrar, specifying the 
statement in the petition which he intends to deny 
or dispute, and transmit by post to the petitioning 
creditor and his Attorney, if known, a copy of the 
notice three days before the day on which the psti- 
tion is to be heard.” 
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Under the terms of that rule therefore 
Ahmad Mahomed Paruk ought to have 
given: notice to the petitioning creditor and 
to his attorney of these statements in the 
petition which it was his intention to deny 
or dispute. A 
purposes, the same as r. 169 of the English 
Bankruptcy Rules, 1915. It is to be 
observed that the rule refers to a notice 
and notto an affidavit. The debtor failed 
to give notice of the kind required by r. 79 
within three days from August 4, 1936. 
But on 10th 1936 (taking the statement of 
the learned Counsel apprearing on behalf 
of Ahmad Mahomed Paruk as correct), the 
debtor attempted, or rather sought, to file 
an affidavit which was intended to be the 
kind of document contemplated by r. 79. He 
was not allowed to file that document, 
because it was out of time. When the 
matter came before McNair, J. on 
August 11, 1936, the debtor again made an 
attempt to have the dccument accepted and 
- taken into consideration by the Court. 
McNair, J. rightly or wrongly refused to 
take that document into consideration. The 
hearing of the petition was proceeded with 
on August 11, and extended till midday of 
August 12, when the order of adjudication, 
to which I have referred, was pronounced 
by McNair, J. The debtor appealed to the 
Court of Appeal. The matter came before 
the Chief Justice and Panckridge, J.. on 
March 2 of this year and they gave the 
judgment which is now under consideration 
by us for the purpose of determining whe- 
ther this is a fit case in which the debtor 
who has failed in two Courts should be 
allowed to carry the matter further—to His 
Majesty in Council: 

The matter, of course, falls to be deters 
mined jin the light of the provisions of 
s. 110, Civil Procedure Code, and because 
we are here considering a judgment of this 
Court which affirmed the judgment of the 
Judge of first instance, it is nesessary for 
us to consider and determine whether there 
is any substantial point of law in the case 
so as to render it possible for the matter 
to go to the Judicial Committee of the Privy 
Council. There is no dispute as regards 
the valuation of this matter. Mr. Banerjee 
appearing on behalf of the petitioning 
creditor has conceded that the value of 
the property, which is the subject-matter 
of these proceedings, is more than 
Rs. 10,000. All we have to decide therefore 
is whether there is a substantial point ot 
law inthe case. Mr. Isaacs, appearing on 
behalf the insolvent, stated in the opening 
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of his argument that there were two points, 
and he stated them in these terms :(1) 
whether the petitioning-creditor has to 
prove that the debt due to him was owing 
not merely at the date when the petition 
was presented but also at the date of the 
hearing ; and (2) whether under the rules 
and, in particular under r. 79 (to which 1 
have already referred) the Court has power 
to exclude an affidavit which the debtor 
desires to put in, merely on the ground that 
it was sought to be filed out of time. 

In the course of the-argument before us, 
however, if appeared that the first of the 
two points of law originally stated by Mr. 
Isaacs was not in any way the real point 
of law which he was attempting to put 
before us being a ground for sending the 
case to England, and when we came to 
examine the judgment of the Chief Justice 
and Panckridge, J., it became quite clear 
that the first point of law, as stated by 
Mr. Isaacs, was never in controversy either 
in this Court or in the Court of first instance 
and, indeed in my opinion, it is not a 
matter in regard to which there is any 
room for doubt whatsoever. The law is that 
there must be a debt of Rs. 500 or upwards 
existivg not only at the time whens the 
petition was presented, but at the time of 
the hearing of the petition and at the 
moment of time immediately prior to the 
making of an order of adjudication. That is 
the law, and it is quite clear frcm two 
authorities, one of which Mr. Isaacs refer- 
red to in course of his argument and tke 
other Panckridge, J. referred to in his judg- 
ment. The first is the casein Ex parte 
Hammond, In re Hammond (1) and the 
other is the case in In re Stables; Ex parte 
Smith & Sons (2). It follows therefore that 
the first point of law stated by Mr. Isaacs 
disappears from our consideration alto- 
gether. What Mr. Isaacs really urged 
before us was that assuming that proposition 
of law, namely that the debt must subsist 
right up to the moment of adjudication, the 
creditor had not proved at any rate not suff- 
ciently proved-—by due process of law that 
the debt did, in fact, exist at the time of the . 
hearing of the petition. So the point of law, 
which Mr. Isaacs finally said was a matter 
which ought to be reviewed by tlie 
Judicial Committee of the Privy Council, 
is whether or not the learned Judge was 
right in coming to the conclusion that 
the creditor had sufficiently established the 


wer 16 Eq. 614; 42 L J Ek. 97; 29 L T72; 2 W 
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debt or rather whether the Appellate 
Court was right in coming to the conclu- 
sign that McNair, J. was justified, as the 
mattef was presented before him, in making 
the order of adjudication which he thought 
fit to make on August 12, 1936. 

The other point of law raised by Mr. Isaacs, 
namely whether the learned Judge was right 
in rejecting the affidavit, was in a sense 
decided by this Courtin favour of Mr. Isaacs’ 
client because the learned Chief Justice and 
Panckridge, J. came to the conclusion that 
McNair, J. ought not to have prevented 
the debtor putting in his affidavit and from 
relying upon the statements contained in 
that document. 


As regards the first question, the 
position appears to have been this: By 
his petition of August 3, 1936, the 


Petitioning-creditor averred that Ahmad 
Mahomed ‘Paruk was justly and truly 
indebted to him in the sum of Rs. 1,03,647-1-1 
(being the total amount uf several decrees) 
and certain acts of insolvency were also 
alleged. The petition was heard on 
August 11. At the hearing of the appli- 
cation on that date, that is to say, only 
eight days after the date of the petition, 
“there was before the Oourt the sworn 
.Stafement of the petitioning-creditor as 
‘Yegards the existence of the debt. In the 
circumstances, it was not, in our opinion, 
unreasonable for the learned Judge to have 
.dealt with the matter upon the basis of 
the provisions of s. 114, Evidence Act, and 
in particular, in the light of Illustration 
“(d) of that section which after all, merely puts 
into formal language a proposition which 
.is really a matter of common sense. 
Applying that proposition, one comes to the 
“conclusion that, in all probability, a debt 
_.0f more than a lakh of rupees owing on 
August 3, 1936, was still owing on August 11, 
The position at the hearing was that it was 
nevet disputed by the debtor that that 
was the state of affairs and what is still 
more remarkable—in the light of subsequent 
events—in the affidavit which purported to 
be a nolice under r, 79, there was a clear 
‘admission that the debt was in fact owing 
-and therefore if the debtor had been allowed 
by McNair, J. to putin that affidavit, 
he himself by his own admission in that 
affidavit,would have entirely established the 
case of the petitioning creditor as regards the 
existence of the debt at all material times. 
The Oourt of Appeal (the Chief Justice 
and Panckridge, J.) took the view that 
-the learned Judge could rightly act upon 
the affidavit of the petitioning-creditor or 
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at any rate, on presumptions arising out 
of the provisions of s. 114, Evidence Act, 
coupled with the fact that the hearing of 
the petition proseeded throughout upon 
the assumption that the debt wasin fact 
still owing on August 11, 1936. In our 
opinion, the decision arrived at by the Court 
of Appeal as regards the question whether 
McNair, J. was right in making the adjudica» 
tion order upon the basis that the debts 
were still subsisting was really a decision 
upon a question of fact, and therefore no 
point of law, still less a substantial point 
of law, arises as regards that part of the 
case, 

The other matter is the rejection of the 
affidavit. The Court of Appeal came 
to the conclusion that the learned Judge 
ought not to have rejected it. Whether 
that was so or not,in my opinion, makes 
very little difference. If I had to deside 
the matter, I daresay I might have come 
to the conclusion thatthe question whether 
or not the affidavit should be accepted 
and taken into account after the date on 
which it ought to have been filed under 
the provisions of r. 79, was entirely a 
matter in the discretion of the learned 
Judge who was dealing with the case, 
In any event, however, the fact that the 
learned Judge refused to take the affidavit 
into consideration could not have prejudiced 
the debtor in any way at all. Having 
regard to the fact that it contained an 
admission of the debt, in some ways it was 
clearly to the advantage of the debtor that 
the affidavit should have been excluded, 
Mr. Isaacs said that it was all very well, 
but inthe affidavit there were statements 
which were intended to show that no acts 
of insolvency had been committed and so 
even if the debt was still due on 
August 11, there nevertheless ought not to 
be an order of adjudication. The exclusion 
of the affidavit, in my opinion, however, in 
no wise prevented the debtor from making 
an answer at the hearing, had he chosen 
to do so. He was not precluded from 
giving oral testimony on his own behalf, 
I think it is altogether wrong to deal 
with the matter as if the document which 
the debtor sought to file on August 10, 1936, 
was a sworn deposition containing evidence 
which alone could rebut the case of the 
Petitioning-creditor. The Rule only requires 
that “a notice” should be given in order 
that the petitioning creditor may know 
whether the debtor is intending to deny 
or dispute the petitioning creditor's case, 
and to what. extent. If looked at in that 
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way, the rejection of the “affidavit" does 
not amount to the shutting out of evidence 
or.the preventing of the debtor from 
giving. any further evidence. He could 
still have given evidence at the hearing, 
even though the notice had not been filed. 
That is clear from two English cases. One 
is the case in In re Dalel; Hx parte Dale (3). 
In that case,the debtor had intended to 
dispute the petitioning creditor's case. He 
had so informed his owa solicitor. The 
solicitor had omitted to give notice of 
the kind required by r. 169 of the 
English Bankruptcy Rules, 1915. Thereupon, 
when the matter came before the Registrar 
of the County Court, the learned Registrar 
ruled that the debtor did not dispute 
the petitioning creditor's case and declined 
to allow him to give anyoral testimony. 
On appeal, Bacon, ©. J. came to the 
conclusion that the debtor had been 
wrongly shut out, and he sent the matter 
back in order to afford the debtor an 
opportunity of giving oral testimoney in 
regard to his position. Tke other case is 
in Ex parte Learoyd; In re Luttman (4). 
That is a similar case. Only there the 
debtor had at first given notice of the 
kind required by r. 169 of the English 
Bankruptcy Rules, but subsequent withdrew 
it. When the petition came on for hearing, 
there was. before the Court no notice. 
The Registrar, accordingly, stated that the 
debtor could not give evidence to rebut the 
case of the petitioningecreditor That case 
went on appeal to the Oourt of Appeal. 
It came before James, L. J. Baggallay, L. J. 
and Cotton, L.J. The Lords Justices held 
that the mere absence of notice did not 
preclude the debtor from giving evidence 
on his own behalf. 

lt is obvious, therefore, that in the present 
instance the absence of the “affidavit” 
was no sufficient reason for the debtor 
Ahmad Mahomed Paruk failing to give 
oral testimony before McNair, J. in 
rebuttal of the case put forward by the 
petitioning creditor. He never in fact 
tendered any such evidence. It follows 
therefore that he can have no legitimate 
grievance based on the fact that the 
affidavit was rejected. The result is that 
the second point of law which Mr. Isaacs 
sought to have agitated before the Judicial 
Committee fails to be a substantial point 
of law within the contemplation of s. 110, 
Civil Procedure Code. We are quite clearly 
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of opinion that‘this application must be 
Tejecied with costs. The costs will be 
paid by the Official Assignee to éhe 
petitioning-creditor out of the insolyent’s 
estate. 
Edgley, J.—I agree. 
D. Application rejected. 


amanna naga 


_ . MADRAS HIGH GOURT 

Criminal Revision Case No. 744 of 1938 

(Criminal Revision Petition No. 707 
of 1933) 
January 5, 1939 
Panprane Row, J. 
KARUPPIAH THEVAN AND ANOTHER-— 
PETITIONERS 
versus 
N. KRISHNA PILLAI—Rasroxpent 

Madras Local Boards Act (XIV of 1920), s, 227A 
—Member of Panchayat Board snatching away 
minute book from another member—Prosecution for 
offence—Sanction, necessity of. 

The alleged offence was the snatching away of 
the minutes book by a membr of a Panchayat 
Board from the member who was present at the 
meeting apparently with a view to prevent him 
from making an entry therein, which was objected 
to. Both the accused in the case were members 
and one was charged with having instigated the 
other to snatch nway the minutes book. In thecom- 
plaint reference was made to the official character 
of the various acts, and occurrences that took place 
a upto the snatching away of the minutes 

ook : 

Held, that the act must be deemed to be done 
by the accused when purporting to act in his 
official capacity as a member. Otherwise it would 
mean that only in the case of authorised acts, which 
of course Cannot amount to an offence, the prosecu- 
tion would require the sanction of the Local Goy- 
ernment, thus making the provision of law, 5. 227-A 
of the Madras Local Boards Act, unnecessary. 
Taking a reasonable view of the facts alleged, this 
was a case in which the Magistrate was not entitle 
ed to take cognisance of the offence in the absence 
of any sanction of the prosecution by ‘the Govern= 
ment, Satyanarayana v. Venkanna (1), referred to. 

Or. R. Case and Or. R. P. under ss. 435 atid 
439 of the Code of Criminal Procedure, 1898, 
praying the High Oourt to revise the order 

of the Stationary Second Class Magistrate, 
Uthamapalayam, dated September 15, 1938, 
in O. O. No. 441 of 1938. 

Messrs. V. T. Rangaswami Ayyangar and 
V. 5, Ramaswami Ayyar, for the 
Pesitioner. 

Mr. N, Somasundaram, for the Respond- 
ent. £ 

Mr. K. Venkataraghavachari, 
Crown. 

_ Order.—The offence alleged in this case 
is. Similar tothe one that was the subjecte 
matter of Crl. R.O. No. 389 of 1935, 


disposed of by K. 8. Menon, J. namely 


for the 
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Satyanarayana v. Venkanna (1) the offence 
being the snatching away of the minute 
book by a member of a Panchayat Board 
from ths member who was present at the 
meeting apparently with a view to 
prevent him from making an entry there: 
in which was objected to. Both the accused 
in the case are members and one is 
charged with having instigated the otter 
to snatch away the minute book, A 
reading of the complaint shows that 
from the beginning to the end reference 
is made to the official character of the 
various acts and occurrences that took 
“ place leading up to the snatching away 
of the minute book. Itmay be that the 
snatching away of the minute bock is 
not a part of the official duties of a mem- 
ber of the Panchayat Board, but the 
question for decision is not whether the 
particular act alleged was within the 
jurisdiction or competence of the Board 
but whether the act was done while he 
purported to act in discharge of his duties 
and whether the act can be reasonably 
related to the cfficial character of the 
person who didit as in this case. It must 
be deemed to be an act done when 
purporting to act in his official capaci- 
ty 48 a member. Otherwise it would 
mean that only inthe case of authorised 
acts, which of course cannot amount to an 
offence, the prcsecution would require 
the sanction of the Local Government, thus 
making the provision of law, s. 227-A 
of the Madras Local Boards Act, unneces- 
sary. Where the act is one which is 
strictly within the limits of one’s official 
competence, no offence would be disclosed 
and it cannot, therefore, call for the 
exercise of any power of sanction on the 
part of the Government for prosecution. 
Taking a reasonable view of the facts 
atleged in this case, it appears to me 
that this is a case in which the Magis- 
trate wasnot entitled to take cognisance 
of the offence charged against the accused 
who are members of the Panchayat Board 
inthe absence of any sanction of the 
prosecution by the Government. The 
. proceedings before the Magistrate are, 
therefore, quashed. It will of course be 
open tothe complainant in the case to 
obtain sanction of the Government and 
to file a fresh complaint if so advised. 


N.-D. Order accordingly. 
(1) (1935) M W N 1033, 
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First Civil Appeal No. 12 of 1936 
November 14, 1938 
Davis, J. O. AND Weston, J. 
KHODROMAL JERAMDAS AND ANOTHER 
— APPELLANTS 
vergus 
NICHLOMAL TOTOMAL AND OTHERS—- 
RESPONDENTS 
Will—Proof—Lost or supposed will—Parol evi- 
dence—Admissibility—Nature of evidence required. y 
Parol evidence of a written will that is lost or 
suppressed is admissible in evidence. It is true 
that the Court mustexamine with the greatest care 
parol evidence astothe contents of a will the 
execution of which the law surrounds with such 
precautions, bearing in mind the mischief which 
arise, it is thought thatit isno difficult matter to 
destroy or suppress@ written will and to prove by 
parol evidence a will more to a person's liking, but 
if the Court bearing in mind all the consequences 
and implications of its decree is satisfied upon 
the evidence of one witness that the truth as to 
the contents of a will is before it, it should act 
upon thatevidence. It is desirable that theevi- 
dence of that witness should be corroborated, but 
there is no rule of law that it should be corrobo- 
rated. It isnot necessary before a will can be 
proved by oral evidence that the Conrt must be 
satisfied that it is proved in its entirety by the 
perfect and complete recollection of a witness or 
by other evidence. If the witness honestly says that 
he cannot remember some of the bequests that 
is no reason why the will should fail as toother 
bequests to which he canspeak with recollection, 
Sugden v. Lord St. Leonards (1) and Woodward v. 
Goulstone (5), relied on. [p. 257, co. 2.] 


F.C. A. against a decree of the First 
Olass Sub-Judge, Shikarpur, dated Novem- 
ber 27, 1935. 


Messrs. Dipchand Chandumal and 
Kimatrat Bhojraj, for the Appellants. 
Messrs. Fatehchand Assudomal and 


Kundanmal Dayaram, for the respondents, 

Davis, J.C.—This is an appeal against 
a judgment of the First Class Subordinate 
Judge of Shikarpur in which isan ad- 
ministration suit brought by two of the 
respondents in this appeal, Totomal and his 
son Nichlomal. The Judge found in favour 
of a will of Rajomal, the brother of Toto- 
mal, and ordered administration of Rajo- 
mal’s estate io be based thereon. This 
Rajomal was a goldsmith and he lived at 
Jacobabad and he died on or about January 
9, 1926. Totomal, the plaintiff, was one of 
Rajomal’s brothers, and Nichlomal, plaintiff 
No, 2, was the son of Totomal. Hiralbai, 
defendant No. 1, was the wife of Rajomal; 
Jessomal and Totomal were the nephews of 
Rajomel, being the sons of Rajomal's 
brother Rochomal. Seoomal, defendant 
No. 4,and appellant No. 2, in this appeal, 
was also a brother of Rajomal, while 
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defendant No. 5 Bhooribai was the widow 
of Sangatmal, the father of Rajomal. 
Rajomal lefta will, and it was alleged.in 
the. plaint that it has been suppressed 
by his widow Hiralbai and the only ques- 
tions arising for our decision in this appeal 
are: (1) whether Rajomal, in fact, made a 
will; (2) whether the will can be proved by 
parol evidence; and (3) what were the 
contents of that will? Now the learned 
Subordinate Judge in a very careful judg: 
ment hus come to the conclusion that 
Rajomal did make a will on or about 
December 29, 1925. The Judge relies on 
the evidence of witness Assardas corroborate 
ed by other evidence. Assardas is a Hindu, 
a man of some sixty years and a zamindar 
of Jacobabad. He is a Commissioner's 
Darbari and pays Rs. 600 as incomestax 
and pays some Rs. 3,000 assessment of 
Jand owned or leased by him. He was not 
particularly interested in the affairs of 
Rajomal, but he was his friend,and the 
Subordinate Judge was quite clearly 
impressed by the truth of this witness. He 
explains why Rajomal called him in to 
write his will because he did not wish to be 
troubled by his relations, and judging 
from the course his affairs took after his 


death and this litigation, Rajomal was 


justified in his prudence. l 

The plaintif Totomal would have the 
Court believe that he and others were pre- 
sent when Assardas wrote the will of 
Rajomal, but asthe Judge says, the evi- 
dence of the plaintif and his two witnesses 
on this point were best ignored. It appears 
worthlees, and on this matter the evidence 
of Jessomal, defendant No. 2, that he 
brought Assardas to write the will appears 
true. But the existence of a written will 
of Rajomal doesnot depend on the evidence 
of Assardas alone, because it is clear that 
in legal proceedings taken shortly after 
the will, the existence of the will was 


affirmed by partiesto this suit. Hiralbai, 


the widow, applied for a Succession Certi- 
ficate so as to collect debts due to her 
husband's estate, and the brother of Rajo- 
mal, including the appellant Seoomal, filed 
a written statement contending that there 
wasa will of Rajomal written by Assardas 
and suppressed by Hiralbai. Counsel for 
the appellant Secomal argues that this 
written statement was not signed by Seoomal 
but there appearsno doubt that Secomal knew 
ofthese proceedings and that his Pleader 
signed for him with his authority. Though 
this Seoomal is an ostensible appellant in 
these proceedings, he appears to have sold 
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his interest in the estate to Khodromal: 
pendente lite who tried unsuccessfully on 
an application under O. XXI, r. 10, Civil 
Procedure Code, to be brought on therecfrd 
in place of Seoomal. Seoomal has not, there» 
fore, an impressive case, nor need any 
importance be attached to his denial. that. 
he did not know and did not agree with 
the written statement to which he was a 
party, contending that% will, the exist- 
ence of which he now denies, existed. i 

It is true that when this Khodromal 
brought two suitsin 1926 for partition as 
purchaser of Seoomal’s. share, neither Toto». 
mal, Taromal or Seoomal, nor Nichlomal set 
up his will, nordid Jestomal who, though 
not a party to these proceedings, knew 
of them and took part in them, but this 
must be because they thought then that it 
would be more in their interest tc keep 
silent on the point, but already in May 
1926 in proceedings in the revenue enquiry 
before the Mukhtiarkar on the death of 
Rajomal, Assardas gave evidence as to the 
will and said that according to its terms 
the agricultural lands alone go to Jesso- 
mal. Moreover,in Suit No. 93 of 1928 
brought by Jessomalupon the will, which 
suit was subsequently compromised, the 
writing of the will: by Assardas, its execu- 
tion by Rajomal and its contents are’ all 
alleged in the plaint. Moreover, no one 
reading through the evidence of Assardas 
could but be impressed’ by its truth. 
Rajomal could notsign hisname but he 
used tomake the mark of a flower as 
token of his signature and his thumb ime 
pression. Morecver, Jessomal says that he 
and Totomal actually took the vahi on 
whichthe will was written to the Sub- 
Registrar for registration, but the Bube 
Registrar said that the presence of Seth 
Assardas was necessary before it could be 
registered, and Jessomal left the will for 
the time being with Hiralbai and .when ` 
he asked forit again Hiralbai would not 
return it. Therefore, there appears no 
doubt to us that Assardas did write the 
will of Rajomal and that Rajomal did not 
destroy it but that his widow Hiralbai sup- 
pressed it. 

It is then argued that if parol evidence 
can be given of the will, that evidence, to 
be admissible, must enable the will to be 
reconstituted in its entirety. For instance, 
the Subordinate Judge, while accepting the 
evidence of Seth Assardas on most points, 
has not accepted his evidence as to the 
disposition of the eastern half of his house. 
Seth Assardas says thatthe eastern-half 
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was to be given to Hiralbai, the wife, 
during her lifetime, and after her death, 
it was to be given to Jessomal, defendant 
No. 2; but the Subordinate Judge has not 
accepted Assardas's recollection on this 
point; also Assardas admits that there were 
two or three charitable bequests which he 
forgets. But there iz no difference between 
the proof of a will by parol evidence and 
the proof by parol évidence of any other 
document. The principle isthe same. In 
Sugden v. Lord St, Leonards (1) at pp. 238- 
240* the locus classicus of those cases, 
Jesse], M. `R., on an appeal from the judg- 
ment of the President of the Probate 
Division said as to this point: . : 

“The third point is also one of great importance. 
Oan we admit, as a matter of course, secondary 
evidence in proof of awill? 1 should have thought 
that there could be but one answer to that ques- 
tion; and had it not been forthe doubt thrown out 
bya very eminent Judge, in Wharramv. Wharram 
(2)I should have thought it impossible to argue 
the question. The object of secondary evidence is 
to supply the loss of primary evidence by accident 
or otherwise. It was felt, at a very early period 
of the establishment of Courts of Equity, that it was 
a great grievance that by the then rules of procedure 
of the Common Law a plaintiff could notrecover 
on a lost deed; it was nota rule of the Common 
Law, but a rule of the procedure of the Common 
Law, which required him to make proof of it in 
his plea. But where the deed had been lost, the 
Courts of Equity interfered, and allowed the plaintiff 
to produce secondary evidence of it, He was 
allowed to prove, by other evidence than the deed 
itself, the existence and the execution of the deed 
and its contents. After a.time the Courts of 
Common Law altered their procedure as I said 
before, not the law, but the procedure to enable 
the plaintiff in a Common Law action to obtain 
the same advantages as he could previously have 
obtained only in equity. But the whole theory 
of secondary evidence depends upon this, that the 
primary exidence is lost and thatit is against 
Justice that the accident of the loss should deprive 
a man of the rights to which he would otherwise 
be entitled. I am at a logs to discover any reason 
whatever for distinguishing between the loss of a 
will and the loss cf a deed. If itis said that a 
will requires execution and attestation, a deed 
Tequireg execution and delivery, and you could 
not establish a deed until you had shown that 
it had been executed, that is, sealed, and delivered, 
These were the peculiar formalities as Tegards a 
deed. As regards some deeds, such as deeds in 
exercise of powers, attestation was. commonly re- 
quired, and as regards those deeds everything 
that would be required in this case of a will may 
be proved by secondary evidence. You must 
prove, then, not only execution, but that the deed 
of appointment was duly attested. Therefore, on 


Principle, there is, as it seems to me, no possible . 


distinction to be suggested between the proof of 
a deed and the proofofa will. Besides this, there 


q) (1878) LPD 154; 45L J P49; 3: L T 372; 
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was along course of undisputed authorities all 
pointing in the same direction. No one had 
doubted, until the case in Wharramv. Wharram 
(2) that you could prove a willl be secondary 
evidence, but a doubt was then suggested whether 
that could be allowed after the passing of the new 
Wills Act. It seems tome, however, that this is not 
a questionof the requirements of the Act, because 
there was nothing new iu the Act in respect of 
the execution of wills of real estate, except that 
the legislative requirements were diminished. The 
Statute of Frauds not only required signature, but 
required the attestation of three witnesses to pass 
real estate by will. By the new Statute of Wills 
that was, as regards free-hold ertates, reduced 
to two witnesses, and there was no other difference, 
except in the case of the signature, between the 
Tequirements of the Statute of Frauds and the 
requirements of the new Wilis Act. Therefore, if 
you could have proved a will by secondary evi- 
dence before that Act, there is mo reason, that I 
can see, why you should not be able to prove it in 
the same way after. 

“As regards personal estate no doubt there was a 
difference, because before the statute ifa will had 
not been in writing orsigned, there was the possi- 
bility of saying that which is called evidence of the 
will was the will itself; but even that was not quite 
accurate, because our law required the best evidence 
and when the will was in writing, and was not 
produced, it was not proved unless secondary evi- 
dence was let in. Therefore, in that case also the 
‘decisions which let in secondary evidence went to 
ere thet you could have secondary evidence of ‘a 
will. 

It appears to me therefore clear, both on principle 
and authority, not forgetting especially the case in 
Brown v. Brown (3), which the Lord -Ohief Justice 
mentioned, that secondary evidence can be admitted 
to prove the contents of a lost will,” 

It is clear, then, that parol evidence of a 
written will that is lost or suppressed is 
admissible in evidence. But the question 
that arises is as to whether the parol evidence 
must be such as to allow the will to be 
enunciated and declared in its entirety whe- 
ther itis necessary before a will can be 
proved by oral evidence, the Court must be 
satisfied that it is.proved in its entirety by 
the perfect and complete recollection of a 
witness or by other evidence and on this 
point Jessel, M. R. says (p. 2324): 

“The next point which we have to consider is 
one ofa veryserious character. It is said and truly 
said that however great may be the reliance to -be 
placed upon the testimony adduced as to the contents 
of this will, there is no evidence of the whole of the con~ 
tents of it; and further there is evidence that a portion 
of the contents is not now known. Upon that 
there can be no doubt or question, because the 
principal witness, in fact, for certain purposes the 
only witness in Support of the instrument, Miss 
Sugden, herself ‘tellsus first as regards the personal- 
ity tlfat there were. some small legacies the particu- 
lars of which she is unable to recollect : and second- 
ly, as regards a considerable portion, in fact, the 
larger portion of the real estate ‘that there were 
some limitations over after the seven life-estates 


(3) (1857) 8 E & B876;27L J QB173;4 Jur. (N8) 
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besides the estates limited to the issue of the tenants 
for life,the particulars of which she does not re- 
member, although she does remember that other 
estates were left amongst the members of the 
family. Therefore, we have in the one case lega- 
cies, no doubt, of comparatively small amount trifl- 
ing in themeelves, the particulars of which we are 
unable to discover ; in the otber case we have limi- 
tations, remote, indeed, and unlikely to come into 
effect, but still which are undoubtedly omitted from 
the document of which probate has been granted, 
and the question which we have to decide is whe- 
ther under such circumstances as these we can admit 
the will to probate at all. 

Now I will consider the argument, first, as affect- 
ing the personal estate; and secondly, as affecting 
the real estate. The argument as to the personal 
estate was this: It was said, if it isproved to your 
satisfaction that legacies are omitted, then by grant- 
ing probate, you are giving a larger proportion of 
the personal estate to the residuary legatees than 
was intended for them by the testator, and in so 
granting probate you are not only not performing 
the intention, but you are acting contrary to the 
intention, of the testator. This argument appears 
-to me to be fallacious, it turns on the use made of 
the word “intention.” It seems to me that the 
testator may be said to have in this respect two 
intentions he has a primary intention that the 
legatee, whether general or specific, shall take the 
legacy ; he has a secondary intention that, if by 
any reason whatever the legacy cannot take effect, 
then it is to go, not to his next-of-kin, but to his 
residuary legatees. It may be well that we are not 
able to give effect to the primary intention; but 
we certainly are able to give effect to the secondary 
intention; and I see no reason why we should not 
give effect to the secondary intention because the 
circumstances which have happened have made it 
impossible to carry out the primary one to the ex- 
tent of the legacies, the amount of which, and the 
names of the legatees of which we do not know. 
This is by no means a new version of the law. 

We are familiar with the law as to personal estate 
as it existed before the last Wills Act, which has 
been extended by that Act of devises of real estate, 
I mean the rule that lapsed or void bequests fall 
jnto the residue. Now, the rule which was esta- 
plished by the Judges before the Legislature con- 
firmed it by the Wills Act meant this, not that the 
testator whose whole property was, say, £11,000 and 
who gave £10,000 to his son and the residue to 
his nephew, not contemplating that the son would 
die in his lifetime, intended the £11,000 for the 
nephew because everybody knows that the testator, 
in the absence of express provision to the contrary, 
contemplates the survival of his legatee; but it 
meant this: that he intended tnat particular nep- 
hew to take what was left of the personal estate 
under whatever circumstances the residue might be 
increased, In the case of lapsed bequests the inten- 
tion was entirely defeuted—~in the case of void be- 
questa; suy that the testutor being possessed of 
£11,000 consisting wholly of mixed personality, gives 
£10,000 to a charity and the residue to A, B, a 
stranger—it might well have been said he would 
not have preferred that stranger to his next-of-kin, 
had it not been that he died in the beliefthat the 
bulk of his fortune would be devoted to charity, 
and to sey that that which the charity cannot take 
shall go to sugment the residue in favour of the 
residuary legatee, & stranger, is entirely contrary 
to the intention which might naturally be imputed 
to the testator, But the law is clear upon the sub- 
ject thet the primary intention not being capable 
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of being carried out, because the charity cannot 
take, the residuary legatee takes the fund, although 
it was certainly not the primary intention of the 
testator, The same principle was extended tp the 
case where it was. uncertain who the legatee was. 
The uncertainty might arise in various ways, the 
handwriting of the testator (and this has happened 
in holegraph wills) might be so bad that it was 
impossible to read the name of the legatee, and 
there was no other description by which to identify 
it; in that case the intention of the testator was 
certainly to benefit the legatee to the extent to 
which he was mentioned, yet in the uncertainty as 
to his name, the sum given te him fell into and 
augmented the residue. Or the uncertainty 
might arise from other causes; the legatee 
might be so imperfectly described that it was 
impossible to ascertain who he was; there 
might be two or more persons answering the des- 
cription and no evidence to distinguish between 
them. In that case the law did not divide the 
legacy between these two or more persons, but again 
held that the legacy failed, and that the amount 
fell into the residue. 

Now what difference is there in principle bet- 
ween the cases 1 have mentioned and the cases 
which have beenalludedto by the Lord Chief 
Justice ? Take the case ofa candle falling on the 
will and obliterating the name of the legatee; why 
should there be more difficulty in the Oourt 
granting probate with the name omitted by rea- 
sonof a candle or a chemical liquid, having fallen 
upon it after the death of the testator, than by 
reason of the illegibility of his handwriting or of 
the uncertainty from the description of the will 
who the legatee was? There is no difference as to 
the intention; in all the cases there is a primary 
intention which is defeated and a secondarys inten- 
tion to which effect is given, It appears to me 
there is no difference at all in principle. Butis 
there any difference where the loss of legacies 
arises not from actual obliteration upon the face 
of the will itself but from the obliteration from the 
tablets ofthe memory, soto speak, of the witness 
whose testimony is admitted as secondary evi- 
dence of the contents ofthe will? it seems to me 
that in principle it can make no difference what- 
ever, and therefore that there is no objection upon 
this ground in granting probate as regards the 
personal estate. Lastly, it appears to me that there 
are numerous decisions in the old ecclesiastical 
Courts, which would be followed in the present 
Court of Probate, confirming this view. 1 mean 
those cases, many of which are reported, in which 
probate has been granted of a will, although it 
was proved that one or more codicils had existed 
also. In other words, probate has been ‘granted of 
part of the whole testamentary instrument, because 
the will and cudicils together make the testamen- 
tary instrument, and it does not matter for this 
purpose whether it is a portion of the will ora 
portion of the codicil which is lost, I may men- 
tion that there are alsodecisions by which probate 
has been granted of a codicil or codicils although 
the will itself was lost. Therefore those decisions 
show, that the mere fact of its being known thata 
portion of the testamentary instrument is wanting 
is not sufficient to prevent the Court from grant- 
ing probate of that which is left, it being satisfied 
that what is left is substantially correct so far 
as it goes, 1 think this disposes the argument as to 
intention as regards the personal estate.” : 


Trerefore it appears clear that if Seth 
Assardas in honesty says, as he does say 
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that he cannot remember two or three 
charitable bequests, tha is no reason why 
the will should fail as to other bequests to 
whith he can speak with adequate recollec- 
tion. «Itis true that the Court must exas 
mine with the greatest care parol evidence 
as to the contents of a will the execution 
of which the law surrounds with such pre- 
cautions, bearing in mind the mischief 
which may arise, it is thought that it is no 
difficult matter to destroy or suppress a 
written will and to prove by parol evidence 
a will more to a person’s liking, but if the 
Court bearing in mind all the consequences 
and implications of its decree is satisfied 
upon the evidence of one witness that the 
truth as tothe contents of a will is before 
it, it should act upon that evidence. It is 
desirable that the evidence of that witness 
should be corroborated, but there is no 
Tule of law that it should be corroborated. 
Dealing with the question of the sufficiency 
of evidence, Jessel, M. R. says (p. 243*): 

_“Then I come to the question whether, irrespec- 
tive of the post-testamentary declaration, as I 
may call them, there would be any ground for 
saying that there was not sufficient evidence to 
sustain the proof of this will, Iam clearly of opi- 
nion there is no such ground. It happens fortu- 
nately in this case that.these post-testamentary 
declarations are of comparatively little value. In 
the ogly instance in which confimation is required 
they are very vague and general, That instance is 
the share of the residue given to Miss Sugden. 

“Now, in considering the last point as to the suffi- 
ciency of theevidence, I will take the case first 
irrespective of these post-testamentary declarations 
which the learned Judge in the Court below felt 
. himself bound, as I think he was bound, by the 
decision in Quick v. Quick (4) to disregard,and I must 
say I should entirely concur with the learned Judge 
in his conclusion, sven assuming that he was bound, 
_a8 he was by the decision in Quick v, Quick'(4) to dis- 
regard that evidence. But how does the matter 
stand? The will was read frequently, and under 
Peculiar circumstances of interest, by Miss Sugden. 
She had not only an opportunity of becoming familiar 
with its contents, but she had the strongest motive 
for, doing ao. The will concerned not only herself, 
but those who were nearest and dearest to her, 
It woul be no idle curiosity which would induce 
her to read it and re-read it with attention, and 
‘to remember its contents with accuracy and 
fidelity. 

Therefore we have the evidence of a witness to 
be trusted beyond the average of witnesses, more 
to be trusted even in this respect, supposing there 
were no question of interest. than an ordinary 
solicitor who testifies to the contents of a will, He 
has other affairs to attend to, he has many wills 
to read, and he has no epecial or part.cular iu- 
terest in the disposition of the pruperty of the 
testator, Therefore we have a witness pecul.urly 


likely to know what tks consents of the will 
were, 
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Besides that, we have a witness of unimpeached 
and unimpeachable integrity. We have the -grati- 
fication of knowing, in deciding this case, that 
there has been no question raised asto the credi- 
bility of Miss Sugden, and this appears to be an 
answer to that assumed danger which might Apply 
to other cases in allowing such proof as this to 
establish wills. Ths present case has, in my opi- 
nion, nothing to do witha case where the credi- 
bility of the witness iô contested; it does not make 
the witness's testimony more admissible, but it 
doesadd enormously to the weight of it, when you 
find that the opponent does net dispute the honestly 
and truthfulness, the entire integrity and veracity 
of the witness.” h 

“The cassis singular in that respect, and I should 
think it is very likely to remain singular, as regards 
subgequent cases; therefore there is no danger in 
admitting this evidence in this particular oase, and 
I see no reason why we should refuse todo justice 
now because other persons, not credible witnesses 
may be induced in other cases to attempt to sub- 
stantiate ficitious wills. s 

But, no doubt, this observation may be made that 
Miss Sugden is an interested witness. Here again it 
is not alleged that the interest is such as to impair 
her credibility. If it had been, I could have under- 
stood the objection, but as it is admitted that she is 
a veracious person, the objection as to interest fails. 
The law at one time vonsidered it impossible that a 
person biassed by the smallest interest could tell the 
truth, but that law was found so utterly opposed to 
human experience that it was abrogated by the 
Legislature and interested witnesses daily give 
evidence inour tribunals, and subject to the observa- 
tion that they may be biassed by their interest so as 
to some extent to affect the weight of their testimony, 
their evidence is received without doubt or question. 
No doubt, in the case even of a credible witness even 
in the vase of a witness without interest, it ig desir- 
able, if possible, to procure confirmation to show the 
accuracy of the memory of the witness, and for that 
purpose only. But the moment you admit the witness 
to be credible, the desirability of the confirmation 
appears to me to apply just as much to that portion 
of the evidence as to which he is not interested as to 
that in which he is, er a i 

New, as regards the evidence of Miss Sugden, she 
is confirmed in every material respect, except as to 
the residue of the personal estate, I am not going to 
repeat the elaborate judgment which has been 
already given as regardathe nature of the evi- 
dence, but I will take that tobe sufficiently estab- 
lished. 

A regardsthe residue, if you shut out the post- 
testamentary declaration, there is no actual confirma- 
tion except one, that is the confirmation of pro- 
bability. 

Now, I must say that in testing the unsupported 
testimony of a witness, especially of an interested 
witness, the position of the testator, and the pro- 
bability of the disposition which heis said to have 
made, appear to me to be important element; and 
how stands the matter here as far as’ these are con- 
cerned? L am not in a pusition to give accurate 
figures although I have done my bestto .ascertain 
the vadue, and theretore what I am saying must not 
be cousivered to be quite precise, but from the state- 
ment made tu us, and which was made in the Uourt 
below, l should imagine that the testator died possess- 
ed of property worth about £300,0L0, probably mora, 
but nasb less. He is said to have had between £ ,000 
aud £0,000 a yeur m free-hold estates, and about 
£60,000 in personalty, or thereabouts. The state of 
his family was this: he had had a great number of 
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thildren ; all his daughters were married except one 
and all his Bons were dead except one, although two 
gf the sons Had left a child or children, Of all his 
children, that one single daughter remained with him, 
and she was, one might say, the prop and solace of 
his life. That he entertained a great, and, one might 
say, a deserved affection for her, is clear, from all the 
testimony we have had before us; that it was his 
moral duty to provide for her, and to put herin a 
situation of life such as not greatly to diminish her 
habits of comfort, or even of luxury, is plain and 
beyond controversy. Whether hehad promised todo 
80 ‘or not does not appear to me to be material; but it 
is clear he had promised to do so, even before the 
making of the last will. 

Under those circumstances, what does she take by 
the interest, or rather combination of interests, given 
her by the will? Thereagain, my figures are pro- 
bably not accurate, although they are as nearly 
accurate as I can make them, She takes a portion of 
£6,000, which although it is more than some of her 
sisters seem to have had, appears to have been cal- 
‘cutated with the view of making her equalin that 
respect with the most favoured of them, although 
not beyond.. Of course, it is perfectly natural that 
the testator should desire that the unmarried 
daughter should be at least as well ‘provided for as 
the married daughters were on occasion of their 
marriages ; and upon this there is confirmation, She 
takes a life-interestin a farm which is stated to be 
worth £250 a year, Iam not acquainted with the 
exact age of Miss Sugden, butshe can be no longer 
very young ; and ltake the value of her life-interest 
in that farm to be considerably less than £3,000. 
She takes a house which appears to have cost £1,500 
and some meadows, theexact value of which does not 
appear, but which again I say £3,000 may very fairly 
represent. That makes £12,000; and she takes besides 
one-third of the residue, the exact amount of which 
again does not appear, Of course there are large 
legacies to bo deducted from it, and I should think 
£10,000 or thereabouts would farily represent the 
one-third, But assuming it to be £13,000'which is a 
very large figure considering the deductions to. be 
made, then you haye not more than £25,0U0, as the 
. provisions made for this lady, who stood in the 
relation I have mentioned to a testator possessed of 
this considerable fortune. I think it is not only 
reasonable to presume that he would havemade this, 
which appears to be by no means an immoderate 
provision for ber, but he would, as I think, have 
sinned in his grave if he had done otherwise than 
make such a provision forthe child who had devoted 
to him her whole life,” 


We have quoted at length from this 
judgment for great as may be the inter- 
vals of time and space which separate the 
case of this rich and learned lawyer of 
Boyle Farm inthe County of Surrey who 
died on January 29, 1875 and his devoted 
daughter, the Honourable Charlotte Sugden, 
and the poor estate of Rajomal, the gold- 

` smith who died on or about Febrtary 9, 
1926, in Jacobabad in the Upper Sind 
Frontier District and his friend and scribe 
Seth Assardas, the Hindu zamindar, the 
principles to be applied to the two cases are 
the same, such is the community ofshuman 
nature and experience. Moreover, we have 
here a disinterested witness anda witness 
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who, above all others, was in a position to 
know the contents of the will for he himself 
wrote it out at his friend's dictation. ° 


A faint attempt has been made to show 
that Seth Assardas was an interested wit- 
ness, because; though a man ol substance, 
indeed of wealth among his neighbours, yet 
he owed Rajomal some small amount and 
he says he re-paidit to Jessomal who is to 
protit bythe will. Butwe agree with the 
Judge that this, in no way, should be allow- 
ed to affect the value of his evidence. 
Moreover, Seth Assardas' recollection is 
corroborated by all the probabilities of 
the case, forthe will to which he testifies 
is just such a will as a man in the position 
of Rajomal might make. His estate was 
a comparatively small estate, recollection 
of its disposition would be no great tax 
upon the memory. On p.47 ofthe paper- 
book Seth Assardas describes its simple 
disposition—the house, as many houses in 
this part are, was divided into two halves, 
the western half was given to Totomal his 
brother, the eastern half in which the 
testator was himself then sitting was to 
be given for her life to his wife and after 
that to Jessomal, who was living there. 
The shop was given to another hkrother 
Taromal anda debt due by Taromal was 
remitted : the amount was not mentioned. 
Rupees 1,00U was given to his mother; his 
cash and ornaments to his wife. He gave 
his one-fourth share in his lands and: the 
open plot behind the otak to Jessomal. 
He made no provision as to the’ devolution 
of his cash and ornaments after his wife's 
death, as being a-layman and not a Jawyer 
he might not. Jessomal who appears his 
favourite nephew and who has looked 
after his widow after his death was 
appointed to Icok after the works of 
charity and he left Rs. 5,000 to Ks. 6,006 for 
charity. . 


Now, the Judge accepted the recollec- 
tion of Seth Assardas as a true and 
accurate recollection except on one point, 
and on this point, the respondent Jessomal 
has filed counter-objections and this. is 
asto the eastern half of the dwelling 
house. The Judge has found this disposi- 
tion contrary to or unsupported by the 
allegation of Jessomal himself in his suit 
in 1920 based upon this alleged will, 
but wethink the Judge is on tnis one 
point wrong, and the very absence of 
precision in this particular clam ` of 
Jessomal in the plaint unconsciously 
supports him. Inthe plaint ip para. (4) 
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(d) (2) Jessomal, as plaintiff, says : 

“as regards the other half (namely, the half not 
givemto Totomal), it was left for the residence 
of defendant No. 2 his (testator's) wife and the 
plaintif whowas already living in the house to live 
au her, she living under the plaintiffs pro- 
ection, 


Itis true that the plaintiff does not say 
that this part of the house was to be hia 
own upon Hiralbavs death because that 
was understood. It was according to the 
evidence of Seth Assardag, given to Jesso- 
mal in place of the half then occupied 
by him and to he gvien to Totomal and 
indeed Jessomal says, and there is no reason 
to disbelieve him that it was because 
Hiralbai did not want Totomal in the 
house that she suppressed the will. But 
if Jessomal was to live in the eastern half 
and to look after and protect the widow 
as he did, it follows almost necessarily that 
this part of the house was intended to be 
his with a life-interest to the widow. The 
estate of Rajomal was not so great that he 
would forget this part of it, and it neces- 
sarily follows that if he disposed of one- 
half of the house, he would make a proper 
disposition of the other half. and accepting 
Seth Assardas’ evidence, this is what he 
did dọ and itis in the light of these cir- 
cumstances that the statement of Jessomal 
in me plaint in the suit of 1928 must be 
read. 

Therefore all the probabilities support 
the evidence of Seth Assardasas do the 
statements in the proceedings before the 
Mukhtiarkar in the revenue inquiry and 
in the written statement in the proceedings 
under the Succession Act when Hiralbai 
tried to get a Succession Certificate and 
Rajomal’s brother and nephews opposed 
her claim on the ground that there was 
a will. So far as the charitable bequest 
18 goncerned, the Judge has found it as 
Rs, 6,000 and Jessomal gave this sum in 
his plaint. The fact that Seth Assardas 
cannot recollect all the charitable bequests 
does not, as we have shown, affect the 
validity of the other bequests. We have 
borne in mind the care which is required 
to be exercised to exclude fraud in a case 
such as this where a written willis to 
be proved by parol evidence. Referring 
to this aspect of the case, Jessel, M. R. said 
(p. 242*) : 

_“When I say equally, perhaps I state the case a 
little too low, because if there is any case in the 
world in which it is incumbent upon a tribunal 
not to grant a premium for fraud or wrong: not 


to hold out to the world that any man who is 
able to yet hold ofthe will of a testator which 


“Page of (1876) 1 P. D.—[Hid.j 
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may disappoint him of his expectations, -just or 
unjust, if heonce destroys it, shall be able to 


acquire the property either for himself or for thosa 
whom he wishes to benefit,—Isay if ever.there 
was such a cage, it isthe case of a lost will. The 
Court should be anxious. not narrowly to restrict 
therules of evidence, which were made for the 
purpose of furthering truth and justice, but, guided 
by those great principles which have guided other 
tribunals in other countries in admitting this 
kind of evidence generally, to admit it at all 
events in the special case which he haveunder con- 
sideration.” 


And in Woodward v. Goulstone (5) Lord 
Herechell has said (p. 475)*: 


“Now Icannot but be alive tothe extreme danger 
of establishing a will merely by parol evidence of 
its contents. The Legislature has endeavoured to 
safeguard the interests and rights of testators by 
requiring that the expression of their testamentary 
intentions shall be authenticated in such a manner 
astoleave nodoubt, if possible, that the Court 
has before it that which really expresses the will 
and intention ofthe testator. It is not enough that 
it ie in his own handwriting; it must, even if in 
his own handwriting, be authenticated by witnesses 
who must be present and see the testator sign, and 
must sign ineach other's presence. Butif upon 
mere loose statements of the recollection of witnesses 
asto what has been said to them at some time or 
other, you were to grant probate of and to establish 
as the willof the testator, something which no one 
had ever seen or purported to be able to depose to 
from recollection, it seems to me that you would be 
doing that which would be in the highest degree 
dangerous, and the more so when those statements 
are statements of witnesses (and one knows how 
fallible human memory is even whenthere is no 
interest tobias it) who have the strongest possible 
interest in remembering what they member and in 
forgetting what they forget. I think, therefore, that in 
order to support a will propounded, when it is proved 
by parol evidence only that evidence ought to be of 
extreme cogency and such as to satisfy one beyond all 
reasonable doubt that there is really before one 
substantially the testamentary intentions of the tes- 
tator. 

It is said that at all events the residuary clause 
js well established, and that upon the authority 
in Sugden v. Lord St. Leonards (1), probate of this 
should be granted even if the Court be not satisfied 
that it has before it the rest of the testamentary inten- 
tions of the testator. In Sugden v. Lord St. Leonards 
(1), the facts were very different from the facts here. 
The evidence, it is true, was the evidence of a person 
much interested in establishing the will, but it was 
the evidence, to begin with, of a person who had seen 
the will and was giving a recollection of its contents. 
In the next place, that evidence was corroborated in 
the strongest possible way and In the most material 
particulars by written documents about which there 
could be no question. Moreover, the Court were satis- 
fied that although there might be some few legacies 
which were omitted in the recital of the legacies by 
Miss Sugden, yet they could not be many but must be 
few, and that they could not be of any material 
consequence. The Oourt were satisfied that they 
had the substantial testamentary disposition brought 
to their minds.” 


(5) (1886) 11 A O 469;56LJP1; 55LT 790; 35 


W R337; 51 L J P 307. 
e ae ed 
*Page of (1886) 11 A, C.A Ed] 
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We think, therefore, the appeal must be 
dismissed and the cross-objections must be 
allowed with costs and we order accord- 
ingly. 

D. Appeal dismissed. 

$ Cross-objections allowed. 





LAHORE HIGH COURT 
First Appeal No. 49 of 1937 
January 14, 1938 
: ADDISON AND ABDUL Rasam, JJ. 
MAHAR LANGAH AND OTHERS —PLAINTIRERS 
— APPELLANTS 
Versus 
MEHR ALLAH YAR AND otazrs— 
., , DEFENDANTS— RESPONDENTS 
j Limitation Act (IX of 1908), Sch. I, Art. 120— 
Plaintiffs’ title to land denied in partition suit— 
Plaintiffs never in possession— Plaintiffs’ suit for 
declaration that they were owners of land, instituted 
more than siz years after denialof title, held barred 
“—Civil Procedure Code (Act V of 1908), s. 11, Ezpln, 4 
—Plaintiffs' predecessora claiming partition of whole 
shamilat—Subsequent suit by Laintiff claiming that 
certain well and land in shamilat was not liable to be 
Poros held barred by res judicata, 
nthe partition proceedings started in tho yi 

1902, the plaintiffs’ title to the land in dines raa 
denied at that time. The plaintiffs had never actually 
been in physical possession of the property in dis- 


pute :. 
` Held, that the suit for declaration institu 
August 19,1935, was clearly barred by time parece 
Art, 120, Limitation Act. Ghulam Hussain vy 
Saifullah Khan (1), relied on. ’ 
Plaintiffs’ predecessors instituted a suit claiming 
` that entire shamilat was liable to be partitioned 
‘Plaintiffs brought a subsequent suit tothe effect 


that certain well and land in th 9 
excluded ; e shamilat should be 


Held, that in the previous suit it was th 
_the predecessors of the plaintiffs to plead thar 
“well and the land in dispute should be excluded 
“from partition as the shamilat was being partitioned 
at that time. As they did not raise any such plea 
_in the previdus suit, the present suit was barred 

under Expln, 4 tos. 11, Civil Procedure Code. 


F. A. from. the decree of the Senior - 
Judge, Jhang, dated November 2, 1936. 
Malik Muhammad Aslam and Mr. 
Muhammad Amin, for the Appellants. 
Messrs. S. L.- Puri and Chandar Gupta 
for Respondents Nos. 9 to 14, i 
Abdul Rashid, J.—This appeal has 
arisen out of an action brought by the 
plaintifs for a declaration to the effect 
that they are owners of 394 kanals and 4 
nearlas of land, and that this land is liable 
to be excluded from the partition of the 
village shamilat. The allegations of the 
plaintifs are that their ancestors sank the 
wall Hidayatwala almaaruf Jandwala in 
the shamilat of the village Mukhiana in 


the year 1886, that according to condition 
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14 of the wajib-ul-arz, prepared at the 
settlement of 1880, and according ta the 
judgment of Mr. Abbot, Settlement. Officer, 
dated May 3, 1902, they had become 
owners of the well and of land measuring 
394 kanals and 4 marlas as this area was 
commanded by the well Hidayatwala alma- 
aruf Jandwala. The defendants pleaded, 
inter alia, that there was no well, known 
as Hidayatwala almaaruf Jandwala, that 
no such well had been constructed by 
the plaintiffs ancestors, that the plaint- 
iffs suit was time-barred, that it had 
already been decided by the Divisional 
Judge in his judgment dated August 2, 
1901, that the land in dispute was partible 


- shamilat, that the present suit was there- 


fore not entertainable, that condition 14 of 
the wajib-ul-arz had been deleted by Mr. 
Abbot, Settlement Officer, by means of his 
judgment dated May 3, 1902, and that 
the plaintiffs suit was therefore liable to 
dismissal. The trial Court held that the 
plaintiffs suit was barred by limitation. It 
was further found that in the previous civil 
suit instituted by the predecessors of the 
present plaintiffs, they had failed to plead 
that the well in dispute and tke land 
attached thereto should bo excluded from 
shamilat and that the present suit was 
therefore barred by the rule of res judicata, 
On the facts, the ledrned Senior Subordi- 
nate Judge held that the plaintiffs had 
failed to establish that any well known as 
Hidayatwala almaaruf Jandwala was sunk 
by the plaintiffs’ ancestors between the 
years 1850 and 1902, and that it had not 
been established that 394 kanals 4 marlas 
of land was attached to any such well. On 
these findings the plaintifis suit was dis- 
missed. The plaintiffs have preferred an 
appeal to this Court. 

There is no documentary evidencé on 
the record showing that the well, known 
as Hidayatwala almaaruf Jandwala was 
sunk by the plaintiffs’ ancestors in the year 
1886, and that the well commanded. 394 
kanals 4 marlas of land. Exhibit P-1, even 
if it be held to be admissible, does not help 
the plaintiffs. It merely shows that there 
was a ghair mumkin dal in a separate 
number which measured 1 kanal 9 marlas 
in the year 1900-01, Previous to it there 
is no specific khasra number showing 
any land as ghair mumkin dal. This 
ghiar mumkin dal is not entered as Hida- 
yatwala almaaruf Jandwala in any revenue 
record between the years 1880 and 1902. 
There is a well Hidayatwala which ad- 
mittedly belongs to the platutiffs and 
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which has already been excluded from 
partition. It cannot be held that the entry 
in Eg “P.-1 relates to another well named 
‘as Hidayatwala almaaruf Jandwala. More- 
over, Ex. P. | shows that the well men- 
tioned therein was constructted in kharif 
1886-87 and was demolished in the rabi of 
the same year. The oral evidence produced 
by the plaintiffs shows that this well was 
in existence for two or three years and that 
only 10 or 11 kanals of land was attached 
to this well. In these circumstances the 
learned Senior Sub-Judge was right in 
holding that it had nct been established 
that a well, known as Hidayatwala alma- 
aruf Jandwala, was suak by the plaintiffs’ 
ancestors in the year 1886 and that 394 
‘kanals 4 marlas of land was attached to 
this well. The partition proceedings started 
in the year 1902. The plaintiffs’ title to 
the land in dispute was denied at that 
time. The present suit for declaration 
having been instituted on August 19, 
1935, is clearly barred by time under Art. 
120, Limitation Act as the plaintiffs have 
‘never actually been in physical possession 
of the property in dispute. Reference may 
be made in this connection to Ghulam 
Husgain v. Saifullah Khan (1). 

The predecessors of the present plaintiffs 
filed a civil suit in the year 1902. In that 
suit they claimed that in spite of condition 
14 of the wajib-ul-are they were entitled 
to claim partition of the entire shamilat 
and that the measure of right should he 
the jama paid by each khewatdar at the 
time of the first regular settlement. In that 
suit it was the duty of the predecessors of 
the present plaintiffs to plead that the 
well and the land now in dispute should 
be excluded from partition as the shamilat 
was being partitioned at that time. As 
they did not raise any such plea in the 
previous suit, which had arisen out of the 
partition proceedings, the present suit is 
barred under Expln. 4 to s. 11, Civil 
Procedure (ode, Ths aubject-matter of 
the present suit ought to have been made 
a ground of attack in the previous suit 
instituted by the predecessors of the pre- 
sent plaintiffs. For the reasons given 
above, we affirm the decision of the Oourt 
below and dismiss this appeal with costs. 


D. Appeal dismissed. 
say” 79 P LR 1917; 42 Ind. Cas, 316; A I R 1917 Lah, 
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MADRAS HIGH COURT 
Appeal No. 73 of 1936 
August 8, 1938 
Panpaana Row, J. ` 
BALAGURUMURTHY OHETTIA R— 
PLAINTIFE—APPRLLANT 
versus 
KALINGAN AMBALAGARAN (Dgomasgp) 

AND OTHERS— DEFAN DANTS —RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. KL, 
T. 21—Order admitting additional evidence inappeal 
before appeal itself ts heard—Order held without 
jurisdiction. f ; 

The legitimate occasion for the exercise of the 
discretion of admitting additional evidence in 
appeal is not whenever before the appeal is heard a 
party applies to adduce fresh evidence but when 
on examining the evidence as it stands, some in- 
herent lacuna or defect becomes apparent. Hence 
an order admitting a certain document in appeal 
as additional evidence passed before the appeal 
itself is heardis without jurisdiction. Parsotim 
Thakur v. Lal Mohal Thakur (1), relied on. 

A. against the decree of the Court of 
the Subordinate Judge, Trichinopoly, in 
A. 8. No. 31 of 1935, (O. S. No. 403 of 1934) 
District Munsif's Court, Trichinopoly.} 

Mr. A. V. Narayanaswamy, for the Ap- 
pellant. i 

Mr. S. Amudhachari, for the 
ents. a 

Judgment.—Tais is an appeal from the 
judgment of the Additional Subordinate 
Judge of Trichinopoly, dated December 6, 
1935, allowing the appeal by the defen- 
dants from the decree of the District Munsif, 
Trichinopoly, dated December 21, 1934, 
and remanding the suit tothe trial Oourt 
for fresh disposal after taking evidence 
on a certain point, For the purpose of 
deciding this appeal, it is unnecessary to 
go into the facts of the case at any length. 
The suit was for recovery of the amount 
due under the mortgage executed by the 
father of defendants Nos. 1 to 3 and 
4th defendant in favour of the plaintiff, 
The 4th defendant’s name was struck off 
and his caseneed not be considered. The 
suit was defended on the ground that the 
mortgage sued on had been dischargad by 
the father of defendants Nos. 1 to3 and 
that the endorsements of paym«nts found 
on the mortgage deed werenottrue. After 
full trial the suit was decreed in favour of 
the, plaintiff. It wasnot the case of the 
defendants who appealed to the District 
Court that they had not sufficient opportu- 
nity to present their case or adduce evi- 
dence in support of their case. But never- 
theless they filed an application pur- 
porting to be under O. XLI, r. 27, Civil 
Procedure Code, praying the District Oourt 
to admit a certain document in evidence 


Respond- 
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in appeal, namely, a certified copy of an 
entry from a Death Register sajd to relate 
to their father. This application was oppcs- 
ed by the plaintiff-respondent but was 
allowed by the District Judge:on April 5, 
1935, that is to say, long before the appeal 
was even ripe for hearing. In any case it 
is clear that the District Judge did not go 
into merits of the appeal before he passed 
the order andthe appealitself was trans- 
ferred by the District Judge to the 
Additional Subordinate Judge for disposal 
on a subsequent date. The Additional 
Subordinate Judge who disposed of the 
appeal appears to have thought that he was 
bound by the order of the District Judge 
admitting the document in question as 
evidence in appeal and he thought that it 
was but fair that the plaintiff-respondent 
should have an opportunity of leading 
rebutting evidence to show that the entry 
inthe death register in question did not 
relate tothe father of defendants Nos. 1 to 
3. He was not content with meeting this 
direction, but actually remanded the case 
to the lower Court for fresh disposal after 
taking evidence on the point. This neces- 
sarily involved the setting aside of the 
decree of the lower Court and that too 
for no valid reason. It cannot be main- 
tained for a moment that the procedure 
adopted either by the District Judge in 
admitting additional evidence in appeal or 
the judgment ofthe Subordinate Judge 
reversing the decree of the Court below 
and remanding the case for fresh disposal 
was, justifiable. The powers of the Ape 
pellate Court in the matter of admission of 
additional evidence are subject to limita- 
tions which are clearly laid down in O. XLI, 
r. 27. This matter has been dealt with in 
morethan one case by their Lordships of 
the Privy Council and it cannot for a 
moment be urged thatthe District Judge 
acted with jurisdiction when he ordered 
the document in question to be admitted 
as evidence in appeal before hearing the 
appeal itself at the instance of a party. 
As was observed by their Lordships in 
Parsotin Thakur v. Lal Mohal Thakur 


). 

“The legitimate occasion for the exercjss of 
this discretion (of admitting additional evidence 
-ia appeal) is not whenever before the appeal ig 
heard a party applies to adduce fresh evidence but 
when on examining the evidence as it stands, some 


(1) 10 Pat, 654at p. 668:132 ind. Oas. 721- 

R 1931 P O 143; 33 Bom. LR 1015; (1981) Nan A 
513; 35 OW N 786; Ind. Rul. (1931) PO 209; 34 L 
W 76; 540 LJ 1;12P LT 683; (1931) M W N 
929; 61 M L J 489; 581 A254 (PO), 
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inherent lacuna or defect becomes apparent......... 
It may well be that the defect may be pointgd out 
by a party, or. thata party may move*the Court 
to supply the defect, but the requirement must be 
the requirement of the Courtupon its appreciation 
of the evidence as it stands.” 

Their Lordships go on tos.ate that when- 
ever the Court adopts this procedure, it 
is bound by r. 27 (2) to record its reasons 
for so doing, and under r, 29 must specify 
the points to which the evidence is to be 
confined and record on its proceedings the 
points so specified. In this case the order 
admitting additional evidence in appeal 
was passed before the. appeal was- heard 
and there is no doubt, therefore, that that 
order was withont jurisdiction. Even if 
the learned Subordinate Judge thought that 
this order of the District Judge admitting 
evidence was binding on him, there was 
no necessity for him to have reversed the 
decree of the Court below and remanded 
the suit for fresh disposal; the correct 
procedure which he ought to have followed, 
even if he thought that the order of the 
District Judge was binding on him, was to 
have the additional evidence taken either 
by himself or by the lower Court, and 
then dealt with the appeal. Both the order 
of the District Judge admitting evidence 
in appeal as well as the judgment of the 
Subordinate Judge reversing the decree of 
the trial Court and remanding the suit for 
fresh disposal are clearly erroneous and 
contrary to law. They are, therefore, set 
aside and the lower Appellate Court is 
directed to dispose of the appeal afresh 
according to law. The appellant is entitled 
to have his costs ofthis appeal from the 
respondents. The costs in the Courts below 
should be provided for in the revised 
decree of the lower Appellate Court. 


N.-D. Suit remanded. 


SIND JUDICIAL COMMISSIONER’S 
COURT 


Second Appeal No. 56 of 1936 
October 3, 1938 
Davis, J. O. AND TYABJI, J. 
Kazi ALI MUHAMMAD KHAIRAL 
MUHAMMAD SHEIKH— APPELLANT 
versus 
GANGARAM OCHATOMAL-— RESPONDENT 
Civil Procedure Code (Act V of 1908), sa. 48 (1) (b) 
—“Subsequent order”, what is— Partiesby compromise 
changing the modeof satisfying decree — Executing 
Court recording compromise and directing parties to 
act upon it—Order amounted to “subsequent order"— 
Period of 12 years runs from such order. 
An order which s. 48 (1) (b), Civil Procedure Oode, 
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contemplates must be passed not in the suit but in 
execution, It must be subsequent to the decree. 
Kirtyawand Singh v. Prithi Chand Lal (10) and 
Kartic Chandra v. Bata Krishna (11), referred to. 
D.S Aptev. Tirmal Hanmant (1), relied on. 

A mere variation as to the time and mode of pay- 
ment of the decretal debt is not considered a sub- 
stitution of one decree for another or any material 
alteration in the decree which the Oivil Procedure 
Code forbids. . 

But wherethe parties, keeping the decretal liability 
unaltered, enter into a compromise changing the 
method of satisfying the decree and the executing 
Court records the compromise and directs the parties 
to actupon it,the order amountsto “subsequent 
order to pay" within the meaning of s. 48 (1) (b), and 
a cea period of 12 yeare runs from the date of such 
order. 

[Oase-law referred tos] 

9S. A. against the judgment and the decree 
of the Assistant Judge, Sukkur, dated 
September 23, 1936. 

Mr: Srikishindas H. Lulla, for the Appel- 
lant. 

Mr. Kodumal Lekhraj, for the Respon- 
dent. . 

Davis, J. C.—This is an appeal against 
the judgment of the Assistant Judge, 
Sukkur, dated September 23, 1936, dis- 
missing the appeal against the order of the 
Suborinate Judge, Rohri, who directed the 
execution of a decree, dated February 8, 
1913, to procéed in terms of a subsequent 
compromise dated May 1, 1924. The main 
argument in appeal is that the order of the 
Court directing a compromise to be record- 
.ed as an adjustment of a decree operates 
to extend, or, as the Assistant Judge says, 
revive time, so that the 12 years in s. 48 
(1) ib), Civil Procedure Code, is no bar to 
the execution of the application before it. 
The execution Court followed the judgment 
of the Bombay High Oourt in D. 8. Apte 
v. Tirmal Hanmant (|) and the lower 
Appellate Court preferred the Bombay 
ruling to the rulings of the other High 
Courts. 


Now, in appeal it is argued for the judg- 
ment debtor who incidentally has got the 
benefit of the delay under the compromise 
of 1924 which he now wishes to repudiate, 
that the order of May 1, 1924,is not an 
order under s, 48 (1) (b), Oivil Procedure 
Code at all, and that the 12 years run 
from January 1, 1920, the date of payment 
under the decree of February 8, 1913, so 
that sn execution application made in 
May 1935, as is this execution application, 
is clearly time-barred. But it was not 
until the end of the case that the Advocate 
for the respondent in reply drew our 

(1) 49 B 695; 88 Ind. Cas. 949; A IR 1925 Bom. 503; 
27 Bom. & R 961. : 
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attention to a judgment of this Court in 
Gangaram v. Ali Mahomed (2) passed in 
execution proceedings in this samę suit 
upon an ex.cution application ia 1927 When 
this same adjustment now in dispute was 
recognised and acted upon. In view how- 
ever of a recent Privy Ovouncil judgment 
to which we shall refer, it matters little 
whether this compromise was or was not 
recorded as an adjustment. It can, pro- 
vided it is in time, be executed by the 
Court. Itis true that there are two rulings 
ef this Court, Udharam Baharmal v. 
Murari Lal Shiam Lal (3) and Ramibai 
Jethmal v. Rewachand Santokram (4) 
agreeing with the majority of other High 
Courts that an executory agreement cannot 
be deemed an adjustment of a decree 
within the meaning of O. XXI, r. 2, Civil 
Procedure Code, but those rulings cannot 
affect the judgment of this Court recogniz- 
ing the compromise of May 1924 as 
enforceable by this Court. To that extent 
the compromise of 1924 is res judicata. 
The question is whether the order of the 
Court recording that compromise and 
directing the parties to act accordingly isa 
subsequent order within the provisions of 
s. 48 (1) (6), Civil Procedure Oode, and 
our opinion is that it is. It is clear, however, 
the ruling of this Court in Hamibai Jethmal 
v. Rewachand Santokram (4) and the rulings 
of other High Courts such as Bakhshi 
Ram Varma v. D+s Raj (5), Gobardhan 
Das v. Dau Dayal (6) and Bishwanath 
Prasad v. Lachhmi Narain (7) must be 
read subject to the judgment of the Privy 
Council in Hetram Bodhraj v. Aya Ram 
Tola tam (8) which appears to support 
the view taken in Ganga Bishun Marwari 
v. Raghunath Prasad (9) that a decree 
is not deemed to be varied when acom- 
Promise is made in execution as to the 


3 D A IR 1935 Sind 140; 157 Ind. Oas. 331;8 R 
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(3) 8308 L R 249; 167 Ind. Cas 417; A I R1936 Sind 
191; 9 R S 182. 

(4) A IR 1937 Sind 229; 171 Ind, Cas, 477; 3LS LR 
491; 10 R S 107. 

(5) A I R 1931 Lah. 608; 132 Ind. Oas. 670; 32 PLR 
385; Ind. Rul (1931) Lah. 654. 

(6) 54 A 573; 133 Ind. Oas. 583; A I R 1932 All. 273; 
(1939) A L J 365; LR13A 199 Rev; Ind. Rul (1932) 
All. 467; 16 R D 293. 

(7) 14 Pat. 816; 156 Ind. Cas. 297; A I R 1935 Pat, 
380; 16 P L T 506; 7 R P 706, 

(8) 32S LR 415; 172 Ind. Cas. 999; (1938) M WN 
662: 1928 OL R 98; 1938 A L R 1298; 10 R P O 196; 
(1938) A L J 150;4 B R 308; 42 O W N 509; 1938 O 
W N 310; 47 L W 606; 40 P L R 606 (P O). 

(9) 10 Pat, 173; 128 Iad. Oas. 786; AI R 1930 Pat, 
615; 11 P L T 609; Ind, Rul, (1929) Pat, 50, 
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method in which the decree itself is to be 
executed. ; 

In the Privy Council case a compromise 
decreé was passed on April 12, 1923, for 
Rs. 1,04,000 with interest at 6 per cent. 
and it provided inter alia for a payment of 
a sum less by Rs. 8,000 than the decretal 
amount by six instalments on different 
dates, and D, a member of the family, 
mortgaged certain of his property as secu- 
rity for payments under the decree. Default 
was made in payment of instalments and 
the whole sum became payable when a 
compromise was again made cn February 
29, 1928, and certified as an adjustment 
of the decree under O. XXI, r. 2, Civil 
Procedure Code. By this compromise only 
‘he provisions relating to the payment of 
she instalments were modified and the 
liability of under the decree continued 
on foot. Default was made in payments 
under the second compromise, and on 
February 13, 1932, an application was filed 
for execution cf the decree of April 12, 
1923. The judgment-debtor filed objections 
contending (1) that the compromise of 1928 
superseded the original decree which was 
no longer enforceable, (2) that the com- 
promise was not an adjustment under 
O. XXI, r. 2, Civil Procedure Code, and 
(3) that the executiag Oourt possessed no 
authority to enforce in execution the new 
liability under the second compromise, and 
(4) that D was discharged from liability, 
as time for payment was given to the 
principal debtor. But the Privy Council 
found it unnecessary to decide the question 
whether the compromise of 1928 made in 
the course of execution was an adjustment; 
if it was, the Court could recognize it; 
if it was not, the Court could look into 
it and take it and payments made under it 
into account in executing the decree, and 
limitation was computed under s. 20 from 
the date of payment under the compromise 
of 1928, which was on February 15, 1929; 
and lastly, as it was incredible that D did 
not know of this new arrangement for time 
he was held bound by it. | 

Now, though the question of whether 
the compromise of 1928 was an adjustment 
“under O, XXI, r. 2, Civil Procedur Uode, 
-was not decided and the rulings that it was 
not such an adjustment still stand, never- 
theless it is clear that a mere Variation as to 
the time and mode of payment of the 
decretal debt is not considered a substitution 
of one decree for another or any material 
alteration in the decree which the Civil 
Procedure Code forbids. Their Lordships 
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of the Privy Council clearly did not consider 
that there, in the case before them, wag a 
case of one decree being substituted for 
another; the application was not to execute 
the substituted decree of 1928, the second 
compromise; but the application was to 
execute the original compromise decree of 
1923, but limitation was not counted from 
the date of payments finder the original 
compromise decree but the payments under 
the second compromise were regarded and 
s. 20, Limitation Act, came into operation 
as regards them. One thing, however, is 
clear that the Privy Oouncil permitted one 
set of instalments to’ be replaced by 
another set of instalments by consent of the 
parties and permitted the original decree 
to be executed according tothe new terms 
and conditions. The original decretal 
liability, however, remained on foot. Their 
Lordships said (p. 423*): 

“In the argument before their Lordships a num- 
ber of authorities were cited or referred to, from 
which it would appear that different Courts in 
different parts of British India follow different prac- 
tices in regard to the kind of transaction by way 
of compromise or adjustment which may or may 
not properly be recorded as certified under O. XXI, 
r. 2(2). Their Lordships, however, are of opinion 
that in the circumstances of the present case, a 
congideration of these authorities affords them no- 
assistance in determining the rights ‘of the 
parties. 

They feel no doubt about the proper construc- 
tion of the compromise come to in 1928. The decree 
of April 12,1993, had imposed a decretal liabi- 
lity of Rs. 1,04,000 with interest at 6 percent, It 
did not provide for the discharge of that liability 
by instalments. It contained . provisions for the 
payment of instalments amounting to a smaller 
sum and at a lower rate of interest upon the obser- 
vance of which provisions the judgment-debtors 
could escape the decretal liability. In 1928 those 
provisions, and those provisions only, were modi- 
fied. The decretal liability remained, save of course 
to the extent to which it had in fact been reduced 
by moneys already paid. The compromise affected 
only the provisions upon the observance of whjch 
the full decretal liability could be avoided. That 
this isthe true construction of the confpromise 
seems to their Lordships clear, apart from the 
clause which keeps in force the provisions of the 
decree in regard in Dhara Lal; but that clause 
places the matter beyond doubt. The liability for 
which his property stood as security was the decretal 
amount of Rs. 1,041,000 with interest at 6 per cent, 
That liability is kepton foot. But there is no pro- 
vision which would operate to render his property 
liable to meet a liability created by the compro- 
mise in substitution for and therefore in extinction 
of the decretal amount under the original decree. 

In these circumstances it would be seem to ba 
immaterial to consider whether the compromise 
was or was not an adjustment within O XXI, r. 2 
(2). If it was, it was duly recorded or certified, and 
the Court may recognize it in executing the decree. 
lf it was not such an adjustment, there is nothing 
to prevent the Court from doing that which it 
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obviously should do, viz., looking at it and taking 
it qnd the payments made under it into account in 
executing the decree. The question then remsging 
ofthe limitation Act, 

Counsel for the appellants rightly discleimed the 
contention which has been raised before the High 
Court that the application to record the compro- 
mise had, in view of Art. 175, Limitation Act, 
been made out of time. He contended, however, that 
the application of February 13, 1932, was barred 
by limitation under Art. 182, Any question which 
might otherwise have arisen under that Article is, 
in their Lordships’ opinion, met on the facts of 
this case by a consideration of s. 20 of the Act. 
The last payment made in respect of the first 
instalment and interest was a sum of Rs. 825 paid, 
as admitted by the parties on February 15, 1929. 
The payment was made, and necessarily made, in 
respect of principal and interest: it was, therefore, 
a Payment of interest on a debt as such by the 
person liable to pay the deht. Further, in a letter 
addressed to the decree-holders and signed by 
Bodh Raj, he says, referring to the Rs, 825, ‘deduct 
from this the amount that is due to you for my 
first instalment according to accounts and keep 
the rest in my name. Send me a formal receipt 
of the amount of the first instalment together 
with interest by registered post.’ These facts are 

cient to show that s. 20 has come into play, 
and that accordingly the Period of limitation must 
be computed from February 15, 1929. There can, 
their Lordships think, be little doubt, in view of 
the many subsequent payments, that a fresh period 
of limitation could, if necessary, be shown to start 
at a much later date—but a period commencing 
on February 15, 1929, is sufficient to cover the 
preseat aqplication.” 

The question of a subsequent order under 
8. 48(1) (b), Oivil Procedure Code was not 
considered because the last execution 
application was within 19 years of the 
decree. The question of s. 48 (1) (b), Civil 
Procedure Oode, however, does here arise; 
because the execution application now in 
question is more than 12 years after the final 
payment in the decree. The 12 years expired 
in 1932 as based upon the original decree. 
But it appears clear that if a Court can recog- 
nize and enforce in execution proceedings 
& compromise such as that made in this case 
iu May 1924, as clearly from the judgment 
of the Privy Council, it can, it can enforce 
this compromise only because it has made 
the order its own. A Court can only 
execute its own decree or orderor a decree 
or order transferred to it for execution. 
Therefore, it appears clear the order, as 
ia, this case, recording the compromise and 
directing the parties to act on it, must be 
deemed a “subsequent order" to pay money 
within the meaning of s, 48 (1) (6), Civil 
Procedure Code, the period of 12 years runs 
from that time and the application in 
execution out of which this appeal arises is 
then admittedly in time. 


But it is then argued that the subsequent 
order eunder s. 48 (1) (b), Civil Procedure 
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Code, must be passed not in execution but in 
the suit and that the Privy Council have in 
Kirtyanand Singh v, Prithi Chand Lal (T0) 
so decided and the case in D. S. Ater, 
Tirmal Hanmant (1) is no longer good Jaw. 
But the case in Kirtyanand Singh v. Prithi 
Chand Lal (10) merely laid down that the 
subsequent order must be passed in the 
same suit and not a different suit, and 
clearly the words “subsequent order” them- 
selves show that the oraer must be subse- 
quent to the decree and in execution. This 
case and many others have been discussed 
in Kartice Chandra v. Bata Krishna (11) 
though it cannot, we think, be correctly said 
that one decree is substituted for another 
when the method, by which the original 
decree is to be executed, only, is altered. 
It is the original decree in the case of the 
Privy Council, the decree of 1923, which 
is to be executed according to the agree- 
ment of 1928, as in this case tke original 
decree of 1913 is to be executed according 
to tte agreement of 1924. The decretal 
liability remains unaltered, merely the 
instalments or the method of satisfying the 
decree is by consent changed. We think, 
therefore, the lower Oourts were right in 
following the decision of the Bombay High 
Court in D. S. Apte v. Tirmal Hanmant 
(1) and we dismiss this appeal with costs 
accordingly. 

D. Appeal dismissed. 

(10) A IR 1933P O 52; 141 Ind. Cas, 760; 19 Pat, 
195; 60 IA 43; Ind, Rul. (1933) PO 33;]00WN 226; 
37 L W 335; (1933) M W N 112; 14 PLT 167; 37 0 W 
N 548; (1933) A L J 359;61 M L J 599; 35 Bom, L R 
526; 57 O LJ 276 (P O}. 


(11) A I R 1938 Cal. 25; 176 Ind. Oas. 212; I L R 
(1937) 2 Oel. 373;65 0 LJ 403; LE R Ò 49. 
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LAHORE HIGH COURT 
First Appeal No. 26 of 1937 
April 27, 1937 
Tex Cuanp, J. 
PIARH LAL AND ANOTHER— DREENDANTS— 
APPELLANTS 
versus 
SHER GIR AND ANOTHER—PLAINTIPPS AND 
ANOTHER—DEFENDANT— RESPONDENTS 

Res judicata—Litigating under same title—Held 
on facts that subsequent suit was barred—Plaintiffa 
contending that former decision was obtained col- 
lusively must prove it. . 

A instituted a suit against the trustees of a cer- 
tain temple that a certain property attached to the 
temple belonged tohim. The suit was defended on 
the ground that the title was in the temple, The 
suit was decreed in favour of A. Subsequently the 
plaintiffs instituted a suit alleging themaelves to 
be worshippers of the temple, against A's heirs for 
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a deciaration that- the property which was the 
subject-matter of the former litigation belonged to 
the temple, The plaintifs contended that the déci- 
sion ip the previous suit was obtained collusively 
and Gould not, therefore, be res judicata and also 
because they were not the successors of the trustees 
defendants in the former suit: 

Held, that it was no doubt true, that the present 
plaintiffs were not the successors of the mahant and 
the trustees who were defendants in the former 
suit, but this was immaterial. They alleged them- 
selves to be worshippers of the temple, and as such, 
were persons interested in it, and hada locus standi 
to sue to protect ita property from being wrong- 
fully claimed by third parties. Admittedly, they 
did not claim any personal right of their own in 
the property ; nor had they setup & jus tertii ; they 
sued for the benefit of the temple. The title litigat- 
ed under, was clearly thesame, though the agency 
asserting the title previously was different from that 
which asserted now. 

Held, also that the onus to prove collusion, negli- 
gence and want of bona fides lay on the plaintiffs 
who asserted that the former decision was not rea 
judicata. Venkata Seshayya v. Kotiswara Rao (1), 
relied on. 


F. A. from the order of the District 
Judge, Lahore, dated January 4, 1937. 

Messrs. Achhru Ram and Harbhajan Das, 
for the Appellants. 

Mr. Dev Raj Sawhney, for the 
dents (Plaintiffs). 

Judgment.—This appeal arises out ofa 
suit instituted by Sher Gir and Amar Gir 
plaintifis-respondents, for a declaration 
that a certain shop and kothri described 
in the plaint are religious property, being 
attached to Shiwala Boharwala in Chauk 
Wazir Khan, Lahore. The suit was resisted 
by defendants Nos, 1 and 2, Piyare Lal 
and Kishen Ohand, sons of Nathu Ram, 
who claimed the property as their own. 
They also pleaded that the question of 
title involved was res judicata by reason 
of the decision in a former suit. This 
plea was traversed by the plaintiffs, who 
farther averred in their replication that 
the former suit had been brought by 
Nathu Ram in collusion with his coe 
trustees and the then mahant, all of whom 
were guilty of gross negligence in con- 
ducting it. The trial Judge framed a 
preliminary issue as to whether the suit 
was barred by res judicata and holding 
in favour of the defendants dismissed the 
suit without going into the merits. On 
appeal by the plaintifs tbe learned 
District Judge came to a contrary Cons 
elusion. He accordingly accepted tke 
appeal and remanded the case under 
O. XLI, r. 23, Civil Procedure Code, for 
decision on the merits. 

Defendants Nos. 1 and 2 have came in 
second appeal and it has been contended on 
their behalf that the learned District 
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Judge is in error. in holding that the 
defendants in the previous suit were 
litigating in a capacity differené ffom 
that in which the plaintiffs have brought 
the present suit and consequently the 
suit is barred’ by res judicata. Before 
examining this argument, it is necessary 
to set out a few preliminary facts. It 
is common ground that* in the nineties of 
the last century a Sanyasi, Hira Gir by 
name, was the mahant of this temple. 
He was succeeded by Piyar Gir, who died 
in 1919. His successor was Bir Gir, who 
died in 1932. On his death, Mohan Gir 
defendant No. 3 betame the mahant. 
Sometime before his death, Hira Gir had 
associated with himself three persons, 
S-han Lal, Waziri Mal and Nathu Ram 
(father of defendants Nos. 1 and 2) as 
trustees of the temple, and it appears 
that fora numberof years these persons 
and the mahant, for the time being, 
jointly continued to look after the temple 
and manage the properties attached to it. 
In 191], Mahant Piyar Gir, Sohan Lal 
and Waziri Mal brought a suit in the 
Small Gause Court against the third 
trustee, Nathu Ram, for recovery of 
Rs. 51 as arrears of rent of the shop 
and the kothri now in dispute, which he 
was alleged to have rented from the 
temple. In this suit a decree was passed 
against Nathu Ram. Shortly afterwards, 
Nathu Ram instituted a suit against 
Mahant Piyar Gir and Waziri Mal and 
Sohan Lal, for a declaration that he was 
the ownerof the shop and the kothri and 
that it did not belong to the temple. 
The suit was decreed by the Subordinate 
Judge on July 31, 1912, who held that 
Nathu Ram had succeeded in proving that 
the shop and the kothri were his private 
property, and that they were not attached 
to the temple. The other trustees, 
Waziri Lal and Sohan Lal appealed to the 
Divisional Judge, but the appeal was 
dismissed on April 21, 1913. A second 
appeal was lodged in tne Chief Court 
but was dismissed in limine on October 
10, 1913. Some time afterwards Nathu 
Ram died and since then his sons, 
defendants Nos. 1 and 2, have been in 
possession of the shop and the kothrt. 

In 1934, the present Mahant Mohan 
Gir applied to the Municipal Committee for 
sanction to construct certain buildings, 
in which he proposed to include a portion 
ofthe shop and the kothri in dispute. 
Defendants Nos. 1 and 2 successfully raised 
objections before the Committee and the 
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sauction was refused. On March 30, 1935, 
the present plaintiffs, claiming to be 
metnbers of the Sanyasi fraternity and 
worshippers of the temple, brought the 
present suit for a declaration that the 
shop and the kothri in dispute belonged 
to the temple and that defendants Nos. 1 
and 2 were wrongfully claiming it as 
their own. In regecting the plea of bar 
of res judicata, the learned District Judge 
has held that the plaintiffs in the present 
suit are not litigating under the same 
title, under which the defendants of the 
suit of 1912-13 had resisted the suit of 
Nathu Ram. He “has observed, that in 
that suit Piyar Gir had sued as a mahani 
of the Shivala, and as such, his position 
was that of “a representative of the pro- 
perty of the idol Shri Shivaji Maharaj, 
preserved in the Shivala", while in bae 
present suit the plaintifis do not claim 
as representatives of the idol, but sue 
“as Hindus entitled to worship at the 
Shivala and as members of the bhek”. 
This reasoning is based on a misappre- 
hension of the real nature of the two 
suits. The previous suit was defended by 
“the then mahant and two of the trustees 
on the ground that title in the property 
wak in the Shivala. In the present suit, 
the plaintiffs are also suing for a declara- 
ticn that the property is attached to the 
same Shivala. There can be no doubt 
therefore they are litigating under the 
same title, under which Prem Qir and 
the two trusiees had resisted Nathu 
Ram's suit in 1912. It is no doubt true 
that the present plaintifis are not the 
successors of the mahant and the trustees 
who were defendants in the former suit, 
but this is immaterial. They allege them- 
selves to be worshippers of the temple, and 
@s such, are persons interested in it, and 
have a locus standi to sue to protect its 
property from being wrongfully claimed 
by third parties. Admittedly, they do not 
claim any personal right of their own in 
the property; nor have they seb up a 
jus tertii; they sue for the benefit of the 
Shivala. The title litigated under is 
clearly the same, though the agency 
asserting the title in 1912 was diferent 
from that which asserts it now. 

The learned Oounsel appearing for the 
respondents, after making a faint-heart- 
ed attempt to support the reasoning of the 
learned Judge, frankly admitted that his 
decision could aot be supported on the 
ground on which it proceeded. He pointed 
out however, that in the replication, the 


| biaRE bat v, supe GiR (LAH) 


869 
plaintiffs had definitely pleaded that the 
previous suit could not operate as res 
judicata, as it had been brought collusively 
by Nathu Ram, who was one ofthe trugtees 
against the co-trustees and Mahant Piyar 
Gir who appears to have been appoiated 
by them, and that the then defendants 
did not produce all the available docu 
mentary evidence, but merely made a show 
of defending the suit, or at any rate, 
acted with gross negligence in the defence 
of the suit. He contends that a separate 
issue should have been framed by the 
trial Judge on the point, and the allega- 
tions investigated before the plea of 
res judicata could be finally decided. But 
the preliminary issue framed by the trial 
Judge was comprehensive in its terms, 
and it wasopen to the parties to produce 
evidence bearing on tkese points, if they 
chose to do so. There was, however, some 
confusion in the rulings, as to whether 
the onus to prove collusion, negligence and 
want of bona fideslay on the party who 
asserted that the former decision was not 
res judicata, or on those who had pleaded 
the decision in bar of the subsequent suit. 
The question has since been finally settled 
by their Lordships of the Privy Council in 
Venkata Seshyaya v. Kotiswara Rao (1). 
But as the matter had not been settled 
authoritatively at the time of the trial, 
there is some force in the contention of 
Counsel that the  plaintiffs-respondents 
refrained from placing on the record the 
materials bearing on the point, in- the 
belief that the onus was on the defendants. 
I think, therefore, that they should have 
another opportunity to prove these alle- 
gations. . i 
I accept the appeal, set aside the judg- 
ment of the learned District Judge and 
remand the case to the Court of first 
instance with the direction that it will 
try the issue as to whether the previous 
decision is not res judicata by reason of 
there being collusion, gross negligence 
or want of bona fides on the part of the 
defendants of that suit. The plaintiffs 
will first lead evidence on this issue, and 
tben the defendants will produce evidence 
in rebuttal, if they so desire, If the decision 
of this issue goes against the plaintiifs, 
the suit shall be dismiesed as barred by 
res judicata ;if the Court finds otherwise, 


(i) AI R1937 PC 1; 166 Ind. Cas, 1; 64 IA 17; 
IL R (1937) Mad. 263; 65 CL J 14; (0937) MW N 
66; (1937) 1 M L J 113; 19370 LR 12;9RP O 
135; (1937) A L R54; 1937 OW N 42; 3 BR 293; 
41 OWN 257; 45 LW 43; 18PL T 27; (1937) .A, 
L J 240; 39 Bom. L R 317 (PO) 
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it will proceed to try the case on the 
merits. Oourt-fee on this appeal will be 
refunded; other costs will be costs in the 
cause. 


he Case remanded. 


PATNA HIGH COURT 
Oivil Revision No. 668 of 1938 
January 23, 1939 
DHAVLE, J. 
Srimati RAJ RANI DEVI— PETITIONER 
versus 
SHAM MANOHAR MISSIR AND orazuRs— 
Opposits Party TA 

Injunetion—Temporary—Mokarrari tenure sold in 
certificate proceedings—Auction-purchaser applying 
for delivery of sale certificate and for dakhal-dehani 
—Dakhal-dehani issued—Suit in meantime by members 
of certificate-debtors' family for permanent injunction 
restraining auction-purchaser from taking possession 
of property sold, on various grounds—Court issuing 
temporary injunction which was received by Certificate 
Officer on same date of issue of dakhal-dehani but sub- 
sequent to such issue — No injunction held could lie 
against dakhal-dehani that had already been effect- 


d. 

° In a certificate proceeding, a mukarrart tenure 
carrying an annuel rent of over Rs. 2,000 situate 
within the jurisdiction of J Court was brought to 
sale and was purchased by defendant on March 15. 
Subsequently there was an application under s. 20 cf 
Public Demands hecovery Act by some of the sons of 
the judgment-debtors which ended ina compromise 
whereby the sale was to be set aside on judgment- 
debtors’ paying certain amount on certain date. On 
the expiry of such date without payment on Septem- 
ber 3, the auction-purchaser applied for the delivery 
of the sale certificate to him and for dakhal-dehant. 
Next day the sale certificate was signed and dakhai- 
dehani issued. On the same datea letter was receiv- 
ed, later on, froma Court at G saying that a temporary 
injunction had issued against defendant No. 1 in respect 
of his taking possession of the interest of the plaintifis 
in the suit. The Certificate Officer thereupon in- 
formed the Court that dakhal-dehani had already 
issued. The suit in which the temporary injunction 
had been issued was a suit instituted at G for the 
issue of a permanent injunction to restrain defendant 
from dispossessing plaintifs from their legitimate 
interest in the mokarrari tenure, and it was brought by 
some members of the family of the certificate debtors 
onthe footing that the minor plaintiffs had been im- 
pleaded inthe certificate proceedings as majors, so 
that the certificate salecouldnot affect their shares, 
and that other plaintifs being younger sons 
‘were not represented in the certificate proceedings 
at all,sothat their shares were also not affected by 
those proceedings. The suit was valued at Rs, 1,1U0, 
The Court granted a temporary injunction on the 
ground among others thatthe balance of convenience 
was in the plaintiffs’ favourand that the status 
guo ought to be maintained until the dispogal of the 
guit : 

Held, that no injunction, temporary or permanent, 
could lie, against a dakhal-dehani that had already 

been effected ; nor would the balance of convenience 
` jn a case like the present lie in the plaintiffs’ favour 
jn the face of the liability of the auction-purghasey or 
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his successor to pay to the superior landlord a 
yearly rent much in excess of the figure at which the 
plaintiffs had valued their suit. The tempo- 
rary injunction must, therefore, be set aside, 

O. R. dated November 10, 1938, confirm- 
ing an order of the Munsif, Second Court, 
Gaya, dated May 23, 1938. 


Messrs. P. R. Das and Girijanandan 
Prasad, for the Petitioner, 

Messrs. Sarjoo Prasadand G.C, Das, for 
Opposite Party. 


Judgment.—This Rule must be made 
absolute. It is directed against the issue 
of a temporary injunction pending the 
disposal of a suit for a permanent injunc- 
tion to restrain thé defendants from 
“dispossessing the plaintiffs from their 
legitimate interests” in a certain mokarrart 
tenure and from taking out the dakhal- 
dehani in the Oertificate case in which 
that mokarravi tenure was brought to sale 
and purchased by the original defendant 
No. 1. Tne Certificate sale, I am told, 
took place on March 15, 1537, the 
mokarrari which carries an annual rent 
of over Rs. 2,000 being sold for Re, 5,300. - 
On May 1i, 1937, there was an appli- 
cation under s. 20 of the Public Demands 
Recovery Act by some of the sons of some 
of the judgment-debtors that some minors 
had not been properly impleaded in those 
Certificate proceedings. This application 
ended in a compromise, so I am informed, 
according to which the sale was to be 
set aside if the judgment-debtors paid a 
certain sum by August 31, 1937, but 
was otherwise to stand and no objection 
was to be made by the judgment debtors. 
The money was not paid as promised, 
and on September |, 1937, the sale was 
confirmed. On September 3, the auction- 
purchaser applied for the delivery of the 
sale certificate to him and for dakhel- 
dehani. Next day the sale certificate was 
signed and dakhal-dehani issued. Qn the 
same date a letter was received, later on, 
from the Munsif of the Second Oourt of Gaya 
saying that a temporary injunction had issued 
against defendant No. 1 in réspect of his | 
taking possession of the interest of the 
plaintiffs in the suit. The Certificate 
Officer thereupon informed the Munsif of the 
Second Court of Gaya that dakhal-dehanit 
had already issued and that the Sub- 
Divisional Officer of Jehanabad,in whose 
jurisdiction the mokarrari lay, was being 
written to. The case of the petitioner 
before me is that possession was actually 
delivered on September 5, under this 
dakhal-dehant, and the Bub- Divisional 
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Officer of Jehandabad replied on Septem- 
ber 8, that dakhal-dehani had already been 
effected. Two days after this tLe original 
defendant No. 1 sold this property to the 
present defendant No. | the petitioner 
before me. The suit in which the temporary 
injunction had been issued was a suit, 
as I have already stated, for the issue 
of a permanent injunction, and it was 
brought by some members of the family 
of the Certificate debtors on the footing 
that the minor plaintiffs had been implead- 
ed in the Certiticate proceedings as majors, 
so that the Certificate sale could not affect 
their shares, and that other plaintiffs 
being younger sons were not represented 
in the Certificate proceedings at all, so 
that their shares were also not affected by 
those proceedings. The learned Mursif 
held on a perusal of the pleadings that 
there was a substantial question to be 
decided in the case. He held further that 
if the temporary injunction applied 
for were refused, the ultimate prayer for 
a permanent injunction would become 
nugatory. He held thirdly that a refusal 
to grant a temporary injunction may lead to 
& multiplicity of proceedings as in the event 
of the plaintiffs’ success they would have to 
start proceedings for delivery of possession 
and for recovery of mesne profits, etc. He 
therefore held that the balance of conveni- 
ence was inthe plaintifis’ favour and that 
the status quo ought to be maintained until 
the disposal of the suit. The lower 
Appellate Court upheld the order after 
dealing with two points only. The learned 
Dtstrict Judge was of opinion that in 
respect of the minor plaintiffs the Certi- 
ficate proceeding was not vitiated by the 
defect that they were originally described 
as majors, since a correction was made and 
the parties in question properly dealt with 
#8 minors in the course of the proceedings 
and .before the sale. But as regards 
the other plaintiffs he held on the authority 
of Raja Koer v. Ganga Singh (1), that 
the principle of representation does not 
apply to Certificate prcceedings, and that, 
therefore, the interest of these plaintiffs was 
not affected by the Certificate proceedings. 
This point has been contested before me 
on the authority of Mahdeo Ram Kasarwani 
v. Ganesh Prasad (2). And the learned 
District Judge went on to observe that 
at any rate tLere was a prima facie case 
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in favour of the plaintiff which would be 
gone into in detail at the trial, and that, 
therefore it was necessary that the disputed 
property should remain in status quo fill 
the disposal of the suit. It has “seen 
contended on behalf of the applicant in 
revision that the issue of a temporary 


‘injunction was entirely unwarranted if only 


because delivery of possession had already 
been effected. Mr. Sarjoo Prasad for the 
opposite party has endeavoured to meet 
this by pointing out that the Certificate 
Officer himself was suspicious regarding 
the actual service of the writ of dakhal- 
dehani and that the learned Munsif took 
the same view. Tne view of the Certificate 
Officer was, it appears, not adopied by 
the Revenue Court to which an appeal 
was preferred against the order of the 
Oertilicate Officer on the application under 
s. 29 of the Public Demands Recovery 
Act. The learned Munsif speaks of the 
defendants having “in the meantime taken 
out dakhal-dehani through the Certificate 
Court and alsc got it served in hot haste”. 
After referring to the opinion of the 
Certificate Officer-doubting the correctness 
of the report of the peon about the service 
of the writ of delivery of possession, the 
learned Munsif observes that the defendant 
“made this haste presumably upon knowing 
about the plaintiffs’ suit and prayer for 
temporary injunction”; and he adds that 
in the circumstances the Court will not 
allow itself to be “circumvented by 
the suspicious service of delivery of 
possession. Hence defendants are restrained 
from taking actual possession of the 
mokarrari interest of the plaintiffs until 
further orders’. What the learned Munsif 
means by ‘actual possession’ in the circum: 
stances of this case it is not very easy to 
see. The dakhal-dehani, so far asit was 
effected, must have been effected, having 
regard to the nature of the property, 
in the manner laid down in O. 
T, 96. When the learned Munsif speaks 
of the Court not allowing itself to 
be circumvented by the suspicious ser- 
vice of delivery of possession, he is em- 
ploying language which seems to be rather 
inconsistent with itself. If the Oourt is 
circumyented, there must have been actual 
service ; and if there was actual service, 
the position is not improved by speaking of 
the service as suspicious. He gives areason 
for the defendant making haste, namely, 
that he must have known of the plaintiffa’ 
suit and prayer for temporary injunction ; 
but he dogs not notice the haste displeyed 
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by the plaintifs in bringing a suit for a 
permanent irjunction at Gaya while the pro- 
perty obviously and admittedly lay in 
the jurisdiction of the Jehavabad Munsif. 
Mr. Sarjoo Prasad has urged that as the suit 
was for the issue of a permanent injunction, 
the plaintiffs were within their rightsin brings 
ing the suit in Gaya in which jurisdiction 
the defendant resided. But the suit was 
a suit for a permanent injunction which 
could only be of use if dakhal-dehani had 
not already been effected. The learned 
Munsif certainly has not found that dakhal- 
dehani had not been effected. On the con- 
trary, he speaks of the defendant getting 
the dakhal-dehani served in not haste and 
circumventing the Court in which the suit 
was brought. It has been suggested that 
the learned Munsif was probably thinking 
of the provisional order passed by him in 
respect of the temporary injunction when 
he spoke cf the Court being circumvented. 
Butin any case we know that the defend- 
ant took out dakhal-dehani from the Certi- 
ficate Officer before the latter received any 
communication from the learned Munsif at 
all, The lower Appellate Court also has not 
arrived at the conclusion on the materials 
at present available that there was no 
.dakhal dehani served in fact. If in these 
circumstances the prayer for a permanent 
injunction will beccme nugatory on the re- 
fusal of a temporary injunction, that is not 
a point in favour of the plaintifs. They 
need not have brought the suit in this form, 
and it may still be open to them to amend 
their plaint and ask for recovery of posses- 
sion, though it may be that this is what they 
wished to avoid if only because that would 
have meantsome delay as the suit (if within 
the pecuniary jurisdiction of a Munsif} 
would have had to be instituted in Jehan- 
abad. As to the multiplicity of proceedings 
which the learned Munsif spoke of, while 
itis true that on the one hand in the event 
of the plaintiffs’ success, there will have to 
be proceedings for delivery of possession 
and recovery of mesne profits, we must not 
on the other hand, lose sight of the fact that 
defendant No. 1 as auction-purchaser is pre- 
sently liable to pay the annual rent of over 
Rs. 2,000 to the superior landlord as against 
the relief of a permanent injunction which 
the plaintifis themselves have valued at 
about Rs, 1,100. 

There was also a question of jurisdiction 
Yaised which the lower Appellate Ocurt 
referred to and disposed of on the ground 
that it involved questions of fact and did 
not appear to have been raised in the trjal 
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Court. But here again prima. facie*the 
suit related to immovable property in 
Jehanabad. and it may be doubted whether 
the plaintiffs’ share of the property, en fhe 
facts stated by Mr. Sarjoo Prasad, was with- 
in the competence of any Munsif to try, 
however, muchit may beopen toa plaintiff 
to value the relief he asks for, especially a 
relief in the nature of a permanent injunc- 
tion, a8 he chooses, subject only to the 
power of the Oourt to prevent an arbitrary 
uoderevaluation or over-valuation. I cannot 
fully deal with the question of pecuniary 
or local jurisdictionin the absence of defi- 
nite findings on the questions of fact 
involved but Iam quite clear that there 
were no materials placed before the lower 
Courts on which they could hold, or did in 
fact hold, that dakhal-dehani had not yet 
been effected, so as to make it competent to 
them to issue a temporary injunction against 
the defendant. No injunction, temporary 
or permanent, can lie, it need hardly be 
said, against a dakhal-dehani that hag 
already been effected; nor would the balance 
of convenience in acase like the present 
seem by any means to lie in the plaintiffs’ 
favour in the face of the liability of the . 
auction-purchaser or his successor to pay to 
the superior landlord a yearly rent much in 
excess of the figure at which the plaintiffs 
have valued their suit. 

The application is accordingly allowed 
with costs, and the temporary injunction 
allowed by the trial Court and upheld by 
the lower Appellate Court set aside, Hearing 
fee, three gold mohurs. - í 

S. Application allowed. 


LAHORE HIGH COURT ' 
Letters Patent Appeal No. 125 of 1937, 
January 11, 1937 ; 
ADDISON AND ABDUL RASRID, JJ. 
P. CO. BHANDARI—PLAINTIPF -“APPELLANT 


: versus 
PUNJAB NATIONAL BANK, LTD. AND 
OTHERS—DEF8NDANTS —RESPONDENTS. 

Negotiable Instruments Act (XXVI of 1881), ss. 16, 
85-A, 10—Payment of draft by bank held not in 
good faith and without negligence—Bank , therefore 
held liable, 

Under s. 16, Negotiable Instruments Act, if the 
endorser signs his name only, the endorsement is 
said to bein blank and such an endorsement 
makes the negotiable instrument payable to the 
bearer. |p. 274, col. 1.] 

Bank issued a draft drawn on their branch at Q 
for payment of Rs. 1,000 to H and G or order. 
This draft was sent to H, who appeared at the Q 
Branch of the Bank for the first time-and presented 
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the draft for payment, At that time the draft pur- 
ported to be endorsed in blank on reverse by both 
H and G. The Manager of the Bank, refused to pay 
Rs. 1,000 to H as he did not know him. Su 
sequently, however, it was arranged that L who was 
known to the Bank and had a current account, 
should verify the endorsement of H, that the draft 
should be endorsed in his favour by H, and paid 
into the account of L. This was done. The manager 
took no steps to have the eignature of G confirmed 
or identified by any ofe: 

Held, that under these circumstances, the payment 
of the draft could not be said to have been made 
in good faith and without negligence, The payment 
was not therefore in due course and s. 85-A read with 
s, 10, Negotiable Instruments Act, did not absolve the 
Bank from liability for the payment. jp, 274, col. 2.] 

. P. A. from the judgment of Mr. 
Justice Bhide, in S. A. No. 89 of 1937, 
dated May 28, 1937. 

Mr. D. R. Sawhney, for the Appellant. 

Mr. M. L. Puri, for the Respondents. 

Abdul Rashid, J—This appeal arises 
out of a suit instituted by P.O. Bhandari 
for recovery of Rs. 2,069-11-0 against 
three defendants, namely Malcolm R. Hal- 
sey, the Punjab National Bank, Ltd., and 
the Standard Bookstall, Quetta. In May 
1932, Lt. Halsey, defendant No. 1, purport- 
_ing to act for himself and one Lt. Greig 
took a loan of Rs. 2,000 from P.C. Bhan- 
dari, Civil Engineer, Rawalpindi. The 
terms of the loan were that the principal 
and interest amounting to Rs. 3,800 would 
be re-paid by the debtors in 30 monthly 
instalments by means of post-dated cheques. 
The bond for Rs, 2,000 purports to be 
Signed both by Malcolm R. Halsey and 
Lt. P. Greig, who were then stationed at 
Quetta. On May 26, 1932, P.O. Bhandari 
paid Rs. 1,000 to the Punjab National Bank, 
Ltd., at Rawalpindi and the Bank issued 
a draft drawn on their branch at Quetta for 
payment of Rs. 1,000 to Lt. Haleey and 
Lt. P. Greig or order. This draft was sent 
by Bhandari to Lt. Halsey, who appeared 
at the Quetta Branch of the Bank for the 
first time on June 4, and presented the 
draft for payment. At that time the draft 
purported to be endorsed in blank on 
reverse by both Lt. Halsey and Lt. Greig. 
Mr. Soni, the Manager of the Bank, refused 
to pay Rs, 1,000 to Lt. Halsey as he did 
noi. know him. Subsequently, however, it 
was arranged that Mr. Lalwani, the pro- 
prietor of the Quetta Branch of the Stand- 
ard Bookstall, who 
Bank and had a current account, should 
verify the endorsement of Lt. Halsey, that 
the draft should be endorsed in his favour 
by Lt. Halsey, and paid into the account 
of the Standard Bookstall. This was done 


and the, draft was credited to the account. 
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of the Standard Bookstall. Mr. Lalwani 
then withdrew Rs. 2,400 from the Bank 
and paid a sum of Rs. 1,090 out of it to 
Lt. Halsey. There remained Rs. 1,008 to 
be paid to Lt. Halsey and Lt. Greig on 
the loan alleged to have been raised by 
them. Halsey asked Bhandari to deduct 
from this sum the first instalment of Rs. 120 
and the cost of remittance and to remit the 
sum of Rs, 872-e-0 to him telegraphically.. 
On Bhandari’s instructions the Rawalpindi 
Branch of the Punjab National Bank sent. 
telegraphic instructions to their Quetta 
Branch to pay to Lt. Halsey and Lt. Greig 
a sum of Rs. 5728-0. On June 20, Lt. 
Halsey presented a receipt for this sum 
purporting to have been signed both by 
himself and Lt. Greig and received pay- 
ment of the money from the Bank. 

Shortly afterwards one of the post-dated 
cheques, which were sent to Bhandari, was 
dishonoured and on enquiry it was found 
that the signatures of Lt. Greig on ‘the 
bond, the draft and the receipt were forged. 
The plaintiff accordingly instituted the 
present suit for recovery of Rs. 2,069-11-0 
against Lt. Halsey, the Punjab National 
Bank, Ltd. and the Standard Bookstall. 
The trial Court granted the plaintiff a 
decree for the whole amount against Lt. 
Halsey and for Rs, 1,983-4-0 against the 
Punjab National Bank, Ltd. The suit was 
dismissed against the Standard Bookstall. 
The appeal preferred by the Punjab 
National Bank to the District Judge was 
dismissed with costs. Against this decision 
the Bank preferred a second appeal to this 
Court, which was heard by a learned Single 
Judge. The learned Judge accepted the: 
appeal in part holding that the payment of 
the draft for Rs. 1,000 was made by the 
Bank in due course within the meaning of. 
s. S5-A ands. 10, Negotiable Instruments’ 
Act and the Bank was, therefore, protected 
and could not be held liable for this amount. 
The decree in favour of the plaintiff was 
accordingly reduced to the sum of 
Rs. 1,1983-8 P. O. Bhandari. has filed’ 
an appeal, under cl. 10 of the Letters 
Patent challenging the decision of the 
Single Judge so far as tue draft of Rs. 1,000: 
is concerned. .Wnen Lt. Halsey appeared at- 
the “Bank on June 4, 1932, the draft 
already bore an endorsement in blank by 
Lt. Halsey and Lt. Greig. The Manager, 
however, refused to cash the draft as he 
did not know Lt. Halsey. He did not 
know Lt. Greig either. Lt. Halsey appear-. 
ed at the Bank twice thereafter and on 
each occasion. he was alone. The fact that 
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Lt. Halsey came alone to the Bank again 
and again and gave no reasonable ex- 
planation of the absence of Lt. Greig 
shoaTā have put the Manager of the Bank 
on his guard. The Manager took no 
sters to have the signatures of Lt. Greig 
confirmed by one. According to Mr. 
Lalwani, the Bank Manager had the follow- 
ing conversation with him : 

“The Bank- Manager said ag you do not know 
Greig personally, if Mr. Halsey guarantees his 
signature and you identify Halsey, the draft could 
be cashed. Therefore ask Halsey to guarantee the 
signature of Greig. * * * I asked Lt. Halsey if 
he would guarantee the signature of Greig as sug- 
gested by the Bank Manager and Lt. Halsey did it.” 

It was the Bank Manager therefore who 
suggested that Lt. Halsey could guarantee 
the signature of Lt. Greig and all that was 
expected of Mr. Lalwani was that he should 
identify Lt. Halsey. The Bank Manager 
took no sieps to get the signatures of 
Lt. Greig identified. Mr. Lalwani has fur- 
therr stated that by witing the words 
“endorsements confirmed by me” on the 
back of the draft he meant that he con- 
firmed the different endorsemenis that bad 
been made at the back of the draft by 
Lt. Halsey and that he did not, in any way, 
confirm the signature of Lt, Greig. It was 
contended by Mr. Puri on behalf of the 
Bank that as the draft was endorsed in 
blank by Lt. Haleey and Lt. Greig, the 
draft became payable tothe bearer, that is 
to Lt. Halsey by virtue of the provisions of 
ss. 16 and 54, Negotiable Instruments Act. 
This contention, in our opinion, is devoid 
of force. Under s. 16 if the endorser signs 
his name only, the endorsement is said to 
be in blank and such an endorsement makes 
the negotiable instrument payable to the 
bearer, The endorsement must, however, 
be a genuine and valid endorsement. As 
the draft was payable to Lt. Halsey and 
Li. Greig jointly, the endorsement in blank 
ean be regarded as a valid endorsement 
only if itis establisued that the signatures 
of Lt. Greig on the endorsement in blank 
are genuine, The Manager took no steps to 
verify whether the. endorsement in blank 
on the back of the draft was made by 
Lt. Greig. It was further contended by 
Mr. Puri that under s, 85-A, Negotiable 
Instruments Act, where any draft driwn 
by one office of a Bank upon another office 
of the same Bank, purports to be endorsed 
by or on behalf of the payee, the Bank is 
discharged by payment in due course. The 
learned Counsel contended that as the 
draft purported to be endorsed by both 
Lt. Halsey and Lt. Greig, the Bank was 
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discharged. The question for consideration . 
however, is whether the payment by the 
Bank can be said to be a “paymentein due 
course” within the purview of s. 10 
Nagotiable Instruments Act: h 

“ ‘Payment in due course’ means payment in 
accordance with the apparent tenor of the instru- 
ment in good faith and without negligence to any 
person in possession thereof under circumstances 
which do not afford a reasonible ground for believ- 
ing that he is not entitled to receive payment of 
the amount therein mentioned.” 

In the present case Li. Halsey and Lt. 
Greig were jointly entitled to the payment, 
The Manager of the Bank asked Mr. Lal- 
wani merely toidentify Lt. Halsey, and so 
far as the signatures of Lt. Greig are con- 
cerned, he merely wanted Lt. Halsey to 
guarantee his signatures; in other words, 
the Manager of the Bank did not want Mr. 
Lalwani to give any guarantee regarding 
the signatures of Lt. Greig. As menticned 
already, the facts that Lt. Halsey came 
alone to the Bank and had long conversa- 
tions with the Manager, who had refused 
to pay the amount of the draft to him, and 
that Lt. Halsey gave no reasonable expla- 
nation of the absence of Lt. Greig, should 
have raised the suspicions of the Manager 
so far as Lt. Greig’s signatures on the draft 
are concerned. In order to safeguard Him- 
self be ought not to have relied merely on 
the endorsement made by Lt. Halsey on 
the back of the draft that the draft had 
been signed by Lt. P. Greig. Under these 
circumstances, the payment of the draft 
cannot be said to have been made in good 
faith and without negligence. A scrutiny 
of the various endorsements at the back of 
the draft would have convinced the Manager 
that the words “P. Greig” in the blank 
endorsement were in the handwriting of 
Lt. Halsey. It appears from the evidence 
of Mr. Lalwani, whom we see no reason to 
disbelieve, that it was-the Manager himself 
who had suggested the means wnereby Lt. 
Halsey could obtain payment of the draft. 
If the Manager was inclined to suggest 
ways and means to Mr. Lalwani whereby 
the draft could be cashed, it was incumbent 
on him to tell him that he should guarantee 
the signatures of both Lt. Halsey and Lt. 
Greig. The identification by Mr. Lalwani 
of Halsey alone cought to have been consis 
dered insufficient by the Manager of the 
Bank so far as the question of the genuine- 
ness of Lt. Greig's signatures was involved. 
We therefore hold that s. 85-A read with 
8.10, Negotiable Instruments Act does not 
abeolve the Bank from liability in the pre- 
sent case. For the reasons given above, we 
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maccept this appeal with cosis, set aside the 


judgment and the decree of the learned. 


mSingl Judge, and restore that of the trial 
Court which was affirmed on appeal by the 
—learned District Judge. 

D. Appeal accepted. 


e 
PATNA HIGH COURT 
Appeal from Appellate Decree No. 949 
of 1936 
November 4, 1938 
Varma, J. 
KALADHARI SINGH—APPELLANT 
versus 
JIBACHH MISHRA AND oTHERS— 
ReSvON DENTS. 

Adverse possession—Nature of —Small piece of 
land not of much use toowner made use of by 
neighbour for storing straw, cow-dung etc.—Flimsy 
and temporary structures built on such land—Such 
little acts of user and possession do not amount to 
adverse possession, 

In a case where adverse possession is alleged, the 
nature of the rights exercised by the parties and 
the relationship between them will have to belooked 
into in order to see whether the acts were permissive 
ór so trivial as not to be noticed. It must, however, 
be remembered that in a case where the land is 
adjoining the house of the defendants and the 
plaintifi, the owner of the land is not a resident 
of that” locality where the land situates, the little 
acts of possession cannot be effectively taken notice 
of at once by the plaintiff against whose interest 
they are exercised. Where, therefore, asmall piece 
of land being of no present use to its owner and 
being convenient in many waysto his neighbour is 
made use of by the latter for storing straw, cow- 
duug and other muterials and sheds for cows, fowls, 
etc., of flimsy and purely temporary characte: are con- 
structed and maintained for numberof years on such 
a piece of land, such user by the neighbour of the 
owner of the land docs not amuuut to adveise pos- 
session against the owner, in India such a user 
excites no particular attention. It is neither 
meant to denote, nor understood as denoting—on 
the one side or the other—a claim to the ownership 
of the land. Where such and no moreisthe case, 
it wuld be altogether wrong to hold that a claim 
to title by adverse possession has been made out, 
Framji Cursetji v. Goculdas Madhowji (i), relied 
on, Osman Saleh Mahomed v. Khanoomal Satramdas 
(2) and Muhammad Amin Khan v. Balanda (3), 
Teferred to. [p. 277, ool. 1.] 


A. from a decision of the District Judge, 
Darbhanga, dated July 18, 1936, affirming 
a decision of the Munsif, First Court, 
Darbhanga, dated January 28, 1934, 

Messrs. P. C. Manuk, L. K. Jha, P. Jha 
and J. Jha, for tne Appellant. 

Messrs. B. C. De and S. K. Mitra, for the 
Respondeuts. : 

dudgment.—This is an appeal on behalf 
of the plaintiff. The defendants-respon- 
dents are the three sons of Manohar 
Misra of Barhampur where the subject- 
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matter of the dispute is situated. The 
disputed property is 1 katha 19 dhurs of 
land included in plot No. 496 with an 
area of 3 kathas 4 dhurs. The suit was~ser 
a declaration of the plaintiff's title to and 
for confirmation or, in the alternative, 
recovery of possession over the disputed 
land. The Courts below have dismissed 
the suit of the plaintiffs on the ground 
that the defendants’ title to the land had 
matured by adverse possession. The plain- 
tiff has come up in second appeal. 

Mr. Manuk, appearing on behalf of the 
appellant, has urged chiefly that on the 
findings of the Ovurts below, no case of 
adverse possession can be made out, and 
secondly, that they have acted illegally 
in relying on a piece of evidence which 
is not admissible. 

The litigation with regard to this piece 
of land has a long history and it redounds 
to the credit of the litigious zeal of the 
parties that for such a small strip of land 
they have been engaged in it for nearly 
30 years having moved about half a dozen 
Courts presided over by about a dozen 
different Judges. 

In order to understand the point raised 
by Mr. Manuk, it is necessary to give a 
short statement of the litigation in the past 
with ‘respect to this land. In the year 1903 
three mortgage suits were filed by Braj- 
nandan Singh, the father of the present 
plaintiff, against Kallar Jha and his 
brothers, based on three bonds executed 
in tne year 1902 These suits were decreed 
and the plaintit s father purchased, amongst 
otuers, this land in dispute in execution 
of one of the decrees, the delivery of posses- 
sion including the entire plot No. 496. It 
appears that one Nathu Shah, a bataidar of 
the plaintiff's father, was compelied to file 
a petition against the defendants’ father 
and defendant No. L under s. 144, Criminal 
Procedure Uode, because they had commit- 
ted certain acts of aggression with respect 
to this land. The proceeding was con- 
yerted into one under s. 145 and ultimately 
ended against the defendant's father and 
defendant No. 1 on September 10, 1910. It 
is significant that no suit was filed within 
the period of limitation against this deci- 
sion of the Criminal Court, and a great 
deal turns upon this aspect of the whole 
case. It appears that aggression was 
again started near about the year 1916 on 
account of which the plaintiff's father had 
to file a suit against defendants Nos. 1 
and 2 with regard to the land included in 
plot No. 496, the disputed portion 
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covering an area of 25 dhurs situated 
partly towards the north and partly 
towards the west. The nature of the 
encroachment ecmplained against was that 
the defendants had put'heaps of cow-dung 
upon the land. In that suit the defen- 
dants contested on the strength cf an un- 
registered kebala oi 1901 alleged to have 
been executed prior to the mortgage deed 
executed in favour of the plaintiff's father. 
The suit was dismissed by the trial Court 
which, in coming to its conclusions, relied 
upon the results of a local inepection held 
by the Court itself on August 5, 1917. We 
have no note of that local inspection on 
the records of the present case, although 
the Courts below have relied upon the 
facts as mentioned in the judgment in the 
suit of 1916. That judgment is dated 
February 19, 1918, and the facts taken 
therefiom are that there was a mud wall 
house on the north, a heap of cow dung 
almcst like a small hill was stacked to- 
wards the south- west of plot No. 496, that tke 
mud had been taken from the middle of 
the plot tthe area is not given but the 
depth is said to be 1 cubit) and that there 
was a wellinthe plot. Of these facts the 
first two were included in the subject-matter 
of that dispute while the other two facts 
were not involved therein. On Janu- 
ary 13,1919, the Appellate Court set aside 
the judgment of the trial Court, holding 
that the kebala relied upon by the defen- 
dants was not genuine and that no suit 
having been filed against the decision in 
the 145 proceedings, the title of the defen- 
dants was extinguished with regard to the 
hut built upon the disputed plot. The 
delivery of possession was thus given to 
the plaintifi’s father with regard to two- 


thirds share of the defendants (I 
have already mentioned that the 
land is not sub divided into sub:plots). 


Then there was some further trouble, it 
appears, on behalf of one of the brothers 
who was not impleaded in the previous 
suit. The plainuf filed a suit, No. 23 of 
1921, and took the precauticn of implead- 
ing all the three brothers as defendants. 
Vhis suit was decreed on March 8, 1931, 
and ultimately delivery of possession was 
effected with regard tothe remaining ones 
third of the plot in 1931. Fresh troubles 
seem to have arisen in the beginning of 
the year 1932 and it appears that on 
January 12, 1932, proceedings under s. 144, 
Onminal Procedure Ocde, were initiated 


with regard to the entire plot No, 496.. 


The present defendants were made the de- 


KALADHARi SINGH v JIBAGHE MIsHka (PATA) 


si 16 


fendants first party and the plaintiff was 
the second party. That order was made 
absolute against the first party on Febru- 
ary 19, 1932. The matter did not end 
there and, it appears, that on account of 
some further troubles the plaintiff initiated 
proceedings under s. 107, Oriminal Pro- 
cedure Oode, but those proceedings were 
dropped, as a result of which the present 
suit, out of which this second appeal has 
arisen, was instituted on December 20, 1932. 

Now, the lower Appellate Court has come 
to the following findings in the present 
case; After accepting the case of the de- 
fendanis that they had been in continuous 
possession of the entire plot No. 496 since 
their kebala of 1901 and had exercised 
acts of possession by planting trees, 
stacking straw and logs of wocd and by 
removing earth therefrom, the lower Appel- 
late Court came to the following finding: 

“it is by no means improbable that the defen- 
dants have been storing their straw, cow dung and 
other materials on the disputed land fora number 
of years, as alleged by them”; 

and that 

“they had, apart from the puccawell, at least a 
heap of cow-dung, straw and piles of brickbats on 
the present disputed land in the year 1931”, i 

On these findings the learned J udgeesays: 

“I am satisfied from the evidence that the 
defendants have proved their actual possession over . 
the land in dispute for a continuous period of more . 
than 12 years.” . 

In coming to this conclusion it is clear. 
that the lower Appellate Court has relied- 
mainly upon the results of the local inspec- 
tion held in the suit of 1916; and to this, . 
as at present advised, Mr. Manuk rightly. 
takes exception. Even the learned Advo- 
cate appearing on behalf of the respon-- 
dents, could not justify the inclusion of.’ 
the results of the local inspection in 1916: 
in the present case; and he had tried to 
support the judgment of the Odurt_ 
below by referring to the evidence of 
Mr. Biswas (P. W. No. 3); but that” 
witness was obviously speaking with 
regard to the state of affairs existing ` 
in the year 1981. The evidence ot 
Mr. Biswas could not go to support the 
results of the local inspection in 1916, which . 
has wrongly been included in the present 
case. 

Mr. Manuk urges that, although he cannot. 
question the findings of fact arrived at by 
the Oourta below, the question is whether 
the inference drawn by them is correct ; 
and relying upon the decision in Framji 
Cursetji v. Goculdas Madhowji (1) he con- 
tends that on the findings of the particular. 

(1)16B 338, . 


-t 
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acts of possession, it could not be held that 
the defendants had acquired any right by 
adverse possession. In that case a small 
piece of land being of no present use to 
its owner’ and heiag convenient in many 
ways to his neighbour was made use of 
by tke latter in various ways without 
‘objection for more than twelve years. A 
privy and sheds fer cows, goats, fowls, ete, 
and a hut for a ghariwallah all, however, 
structures of flimsy and purely temporary 
character—were said to have been construct- 
ed and maintained for many years on the 
said piece of land; and it was contended 
that such user by’the neighbour of the 
“Owner of the land, amounted to adverse 
possession against the owner. But it was 
held by their Lordships that such user as 
this was insufficient to give a title to the 
land by adverse possession. If I may say 
so with great respect, their Lordships rightly 
observed as follows : 
“In this country such a user excites no particular 
attention. It is neither meant to denote, nor under- 
stood as denoting—on the side or the other—a claim 


tothe ownerghip ofthe land. Where such and no 
more is the case, it would be altogether wrong to 


hold that a claim to title by adverse possession has. 


been made out. These cases are even more frequent 
in the mofussil than in Bombay itself, and there 
suchyacts of user are never construed as founding a 
claim to the land by adverse possession.” 

Tothe same effect are the decisions in 
Osman Saleh Mohammad v. Khanoomal 
Satramdas, 98 Ind, Oas. 888 (2) and 
Muhammad Amin Khan v. Balanda, 109 
Ind. Cas. 657 (3), relied upon by Mr. Manuk. 

Mr. B. C. De, appearing on behalf of the 
respondents, urges that merely because the 
acts of possession relied upon by the Courts 
below can be regarded as of flimsy nature, 
it would not amount to a proposition of law. 
The finding of adverse possession in favour 
of his clients should not be disturbed. He 
centends that the nature of the rights 
exercised by the parties and the relation- 
ship between them will have to be looked 
into in order to see whether the acts were 
permissive or so trivial as not to be noticed. 
This isso; but one has to remember that 
in a case of this nature where the land 

- is adjoining the house of the defendants 
and the plaintiff is not a resident of that 
locality where the land situates, these little 
acts of possession could not be effectively 
‘taken notice of at once by the plaintiff 
against whose interest they were exercised. 
The present case is on all fours with the 
case reported in Framji Cursetji v. Gocul- 
das Madhowji (1). 

(2) 98 Ind. Cas. 888: A I R 1927 Sind 114, 
_, (109 Ind. Oas. 657, 
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In the acts of possession found by the 
Courts below, which I have already stated, 
there is only one item on which the lower 
Appellate Court has laid stress, viz.. the 
existence of a well in the plot. A well is 
certainly more permanent than ahnt; but 
with regard to this other considerations 
arise, 7. e., was the construction of the well 
an act of possession. or, when was it built ? 
From the facts mentioned above, it is clear 
that in 1910 the Criminal QOourt found that 
the plaintiffs’ father was in possession of 
plot No. 496; and whatever rights the 
defendants might have were extinguished 
in the year 1913 they not having filed any 
suit against that decision within the period 
of limitation. Therefore, if the well was 
Constructed before 1910 then by reason of 
that decision it became the property of the 
plaintiff. The lower Appellate Onurt has 
not gone into this matter from this point 
of view. The defendants’ case in the written 
statement was that well was constructed 
soon after ths unregistered kebala in their 
favour in the year 1901; and the lower 
Appellate Court says: 

“ag for the pucca well, the defendants’ statement 
that it was constructed by them soon after their 
kebala has not been disproved in any way.” 

The presence of this well could not, there- 
fore, be said to be an act of adverse 
possession after 1913. That being the 
position with regard to the well, there is 
nothing to distinguish this case from the 
case reported in Framji Cursetji v. Gocul- 
das Madhowji (1). 

Mr. De then contends that the plaintiff 
omitted this part of his claim in the 
previous suit and therefore the present suit 
was barred under the provisions of O. II, 
T. 2 of the Code of Civil Procedure; but a 
fresh cause of action has accrued to the 
plaintiff since then and there is nothing 
to indicate that the previous suit was filed 
when the plaintiff was dispossessed in 
respect of the entire plot No. 496. 

I would, therefore, set aside the judgment 
and decree of the Court below and decree 
the suit with costs throughout. 

Mr. B.C. De asks for leave to appeal 
under the Letters Patent; but, as I have 
already said, the subject-matter of dispute 
is rather very insignificant and the litiga» 
tion has gone on for nearly 30 years, and 
it is neither a case of public importance 
nor does it raise any complicated question 
of law. Ido not feel justified in granting 


leave to appeal in this case. Leave to 
appeal is refused. 
8. Judgment set aside. 
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_ MADRAS HIGH COURT 
Original Side Appeal No. 65 of 1936 
April 29, 1938 
-  Laaou, ©. J. AND KRISANABAWMI 


IYENGAR, J. 
KONETI DESIKACHARI AND OTHERS 
— APPELLANTS 
: versus 
Sri Mahant PRAYAG DASJI VARU 
—RESPONDENT . 
_ Trusts Act (II of 1882), s. 81—Money paid for 
inducing trustee to defraud trust—Agreement con- 
trary to public policy—Money, if can be refunded. 

There is no difference in the degres of the guilt 
of a person who instigates another to commit a 
fraud from which it is intended they shall both 
benefit and of the person who is willing to carry 
out the fraud. {p. 279, col. 8,1 

here for the purpose of inducing the trustee of 
8 public trust of national importance, to defraud 
the trust, sums of money are paid by a person, it 
cannot be said that the person is not as guilty as 
-the trustee. Such an agreement being contrary to 
public policy, the Court will not order a refund of 
money paid under an arrangement which falls with- 
in this category. Parkinson v.College of Ambulance 
Ltd, and Harrison (1) and Ledu Coachman v. Hiralal 
Bose (4), relied on, Taylor v. Bowers (2) and Pether- 
Perumal Chetty v. Muniandi Servat (3), distin- 
guished, 

0.8. A. from the judgment and decree 
of Mr. _Justice Wadesworth, dated 
May 7, 1936, and passed in the exercise of 
the ordinary civil jurisdiction of the High 
Court in O. 8. No. 262 of 1933. 

Mr. A. Seshadri, for the Appellants. 

3 rk A. Suryanarayaniah, for the Respon- 
ent. 


Leach, C. J.—This appeal raised a ques- ` 


tion with regard to the effect of s. 84 of the 
Indian Trusts Act. The plaintiffs in the 
Court below were the second and third 
appellants and one Koneti Desikachari who 
. is now dead and is represented by the fourth 
and fifth appellants. The appellants are 
members of a joint Hindu family of which 
Koneti Desikachari was the managing 
member. At all times materia] to the suit 
the family were the owners of the two 
villages lying in the neighbourhood of the 
Tirumalai, Tirupathi Devasthanam, one of 
the most important Hindu temples in 
India, This temple is in Tirupathi hills, 
Chittoor District. The suit was filed to 
recover certain sums alleged to have been 
paid by Koneti Desikachari to the respon~ 
dent undera contract which he failed to 
fulfil and for damages resulting from his 
breach. The respondent was the sole 
manager of the temple at the time. The 
appellants had mortgaged these two villages, 
and Koneti Desikachari approached the 
respondent with a view to the respondent 
buying them on behalf of the temple, as 
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‘the mortgagees were pressing for repay- 


meot. The appellants allege that, an 
arrangement was arrived at by which they 
were to sell to the temple their two 
villages for a sum of Rs, 95,000 but they 
were to receive on'y a sum of Rs. 85,000, 
the remaining Rs. 10,000 being eed ty 
This 
arrangement involved afraud on the trust 
to the extent of Rs. 10,000. The sale could 


. not be carried through without the sanction 


of the District Court and the appellants 
allege that it was agreed between Koneti 
Desikachari and the respondent that if the 
Court refused sanction to the arrangement, 
the respondent wculd buy the lands 
himself for a sum of Rs. 85,000.. No 
application was made to the District Court 
for sanction of the sale of the villages to 
the temple, and the properties were left 
with the appellants, who say that they 
lost the benefit of a favourable arrange- 
ment with the mortgagees. They also 
allege that the respondent insisted on 
Rs. 10,000 being paid to him before he took 
steps in the matter. They say that as the 
result of the respondent insistirg on his 
“commission”, being paid before he took 
any steps, they paid him Rs. 1,000 dn the 
month of July 1930 and Rs. 3,000 in the 
month of May 1931, and executed iwo 
promissory notes, one for Rs. 2,100 and 
other for Rs. 500 in hie favour. The suit 
was filed to recover the Rs. 4,000 represent- 
ing the two sums of Rs, 1,000 and Rs. 3,000 
and Rs. 36,125 as damages and expenses 
alleged to have been suffered and incurred 
by the appellants as the result of the 
respondent having failed to carry out his 
part of the bargain. The defennce was a 
complete denial of the truth of the appel- 
lants’ allegations. The respondent admitted 
thathe had received a sum of Rs. 295¢0 
from Koneti Desikachari, but avered that. 
this money was paid, not for the purpose 
alleged by the appellants, but on 
account of a debt owed to him by one 
Chevala Kamalamma. The suit was tried 
by Wadsworth, J. who held that there had 
been a fraudulent arrangement entered into 
between Koneti Desikachari and the respone 
dent of the nature alleged. in the plaint— 
that is how we read the judgment—and that 
Rs. 1,000 had been paid by Koneti 
Desikachari to the respondent in pursuance 
of this illegal agreement. Healso held that 
Rs. 3,000 had been paid by Koneti 
Desikachari to the respondent; but con- 
sidered that this amount had been paid out 
of moneys provided by Chevala Kamalamma 
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herself and had been paid on her behalf. 
With regard to the sum of Rs. 1,000 the 
learned Judge refused a decree on the 
ground that the arrangement was contrary 
to public policy. Although the learned 
Judge did not discuss the matter, his judg- 
ment amounted to a rejectment of the plea 
that there had been an alternative agree- 
ment under which the properties were to be 
sold to the respondent for Rs. 85,000 if the 
temple did not buy them. 

The appellants contend that the judge 
ment of the learned trial Judge is wrong 
on all points, but their learned Advocate 
was compelled to admit that if the Court 
rejects the plea that there was an 
alternative agreement acd that the appel- 
lants’ case has to rest on the agreement fo 
sell the properties in fraud of the temple, no 
claim for damages can be sustained. We 


are firmly of the opinion that there was no- 


alternative agreement of the nature alleged. 
We consider that it is an after-thought and 
has been alleged for the purpose of sustain- 
ing the claim for damages. Therefore the 
Court is called upon merely to consider 
whether the appellants are entitled to a 
decree for the recovery of the two sums of 
Re. 1,000 and Rs. 3,000 paid under the agree- 
ment which involved a fraud on the temple. 
As L have indicated the learned Judge has 
found as a fact that both the sums were 
paid to the respondent by Koneti 
Desikachari, but that the Rs. 3,000 was paid 
by him on behalf of Chevala Kamalamma. 
Tt is not necessary for us to enquire whether 
the sum of Rs, 3 000 was paid on her behalf, 
because we consider that the appellants 
cannot maintain their claim in law, even if 
this sum had been paid by Koneti 
Desikachari for the purpose alleged by 
him. 
e The appellants’ own case is that these two 
sums, of money were paid by Koneti 
Desikachari for the purpose of inducing the 
trustee of a public trust, a trust of national 
importance, to defraud the trust, such an 
agreement is, in our opinion, contrary to 
public policy and the Court will not ordera 
refund of money paid under an arrange- 
ment which falls within the category. The 
law in this connection was clearly stated by 
Lush, J. in Parkinson v. College of 
Ambulance, Ltd. and Harrison (1). That 
was a case in which the plaintiff sought to 
recover a sum of money which he had paid 
on the understanding that the payment 
would result in an honour being} con- 
(1) (1925)2 KB D1;93 LJ] 7 
138, 40 TLR 886; 6983 107. Be ee 
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ferred on him. The honour was not con- 
ferred and he sued to recover what he had 
been induced to pay. Lush, J, held that 
the action did not lie and his reasons can 
be gathered from the following passage in ` 
his judgment. In the present case the 
plaintif knew that he was entering into an 
illegaland improper contract. He was not 
deceived as to the legality of the contract he 
was making. How then can he say that he 
is excused? How can he say that he has 
suffered a loss through having defrauded into 
making a contract which he knew he ought 
never to have made? The answer is that he 
ought not to have made it, When he was 
deceived was that he thought he would 
make a profit; derive a benefit from his 
unlawful act? He cannot be heard to say 
that. He has himself to blame for the loss 
that he has incurred. 

That is the position in the present case. 
The learned Advocate for the appellant 
would haveit that the principle here stated 
does not apply in this country by reason of 
the provisions of s. 8¢ of the Indian Trusts 
Act. ‘The section reads as follows :— 

“Where the owner of property transfers it to 
another for an illegal purpose and such purposs is 
not carried into execution, or the transferor isnot 
as guilty as the transferees or the effect of permitting 
the transferee to retain the property might be to 
defeat the provisions of any law, the transferee 
must hold the property for the benefit of the trans- 


feror.” 


The learned Advocate for the appellant 
contends that the case comes under both 
the first and second parts of the section. 
He says that the appellants are the owners 
ofthe property transferred to the respon- 
dent for an illegal purpose which has not 
been carried into execution. He also says 
that they are not as guilty asthe respon- 


ent. 

I will deal with the second contention 
first because the answer is a short one. I 
can see no difference in the degree of the 
guilt of a person who instigates another to 
commit a fraud from which it is intended 
they shall both benefit and of the person 
who is willing to carry out the fraud. 


With regard tothe first contention, the 
learned Advocate says that there can be no 
doubt that the property has been trans- 
ferred and that the illegal purpose for which 
the transfer has been made has not been 
effected. He says that the first part of the 
section applies in all cases where the 
purpose for which the property is trans- 
ferredis illegal. If this were so, it would 
mean that if A gave Rs. 500 to B to murder 
C and B repented or was prevented from 
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- carrying out the crime, A could recover the 
Rs. 500 under this section. The learned 
trial Judge has dealt in his judgment with 
this very question, and we agree with him, 
Hee tte argument Is going very much tco 
ar. 

It is an accepted rule of law that where 
property is transferred for an illegal 
purpose, the property can be recovered 
when the purpose has not been carried out 
and the person who transfers repudiates the 
contract. 

This principle was stated in Talyor v. 
Bowers '2) and was accepted by the Privy 
: Council in Petherperumal Chetty v. 
_Muniandi Servai (3) Taylor v. Bowers (2) 
. was a case where there was an agreement 
to defraud creditors and so was 
Pethaperumal Chetty v. Muniandi Servai 
(3). ‘In inserting s. 84 in the Indian Trusts 
. Act, the Legislature could not have intended 

to compel a Court to hear and decide a case 
which is entirely opposed to public policy. 
It seems to me that it had in view the 
principle stated in the cases to which I 
have just referred and this principle does 
not apply to the present case. The contract 
between Koneti Desikachari and the 
respondent was a contract which was 
opposed to public policy, and in these 
circumstances, we consider that the appel- 
lants are not entitled to ask the Court to 
enforce the return of money paid with full 
knowledge of the enormity of the agree- 
ment. The Calcutta High Court gave 
expression to the same opinion in Ledu 
Coachman v. Hiralal Bose (4). 

For these reasons the appeal fails and 
must be dismissed with costs. As the 
appeal has been filed in forma pruperis, the 
appellant will be required to pay the 
requisite court-fee to Government. 


Pd 
N-D. Appeal dismissed. 
(2) (1876) 1 Q B D 291; 46 LJ QB 39; 34L T 938; 
W R499 


24 . 

(3) 35 O 551; 33 I A 98; 4 L B R 266;7 0 LJ 528; 
12 0 W N 562 (P ©). 

(4) 4310 115; 29 Ind. Oas. 625; A I R 1916 Cal. 266; 
21 O L J537; 190 WN 919, 
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hand-note—Defence that amount was earnest money 
paid by plaintiff who had agreed to purchase certain 
property and it was forfeited as sale had fallen thyough 
by plaintiff's default — Oral evidence in support of 
defence held admissible. 

The proper meaning of proviso (3) to s. 92, Evidence 
Act, is that the contemporaneous oral agreement to be 
admissible must te to the effect that 8 written con- 
tract was to be of no force aball and was to constitute. 
no obligation until the happening of a certain event. 
Ina suit ona promissory note it is open to the defen- 
dant to prove that the promissory note was not 
the substantive liability such as it would be if 
given foraloan or for the payment of the price of 
goods sold and delivered but was a collateral under- 
taking or recognition of liability arising out of 
another contract altogether, and this, not only under 
proviso (3) to s. 92 of the Evidence Act, but also 
ka 46 of the Negotiable*Instruments Act. |p. 281, 
col. 2. 

In a suit on a hand-note the defence taken by the 
defendant was that he had executed the hand-note as 
an agent on behalf of one from whom the plaintiff 
had agreed to buy certain properties, that the. plain- 
tiff had paid the amount mentioned in the hand-note 
as earnest money for his purchase, that the sale had 
fallen through on account of the plaintiff's defaultand 
that the earnest money was therefore forfeited, while 
the hand-note was only a “nominal” document execut- 
ed by thedefendant in proof of plaintiff's payment. 
The trial Court held that 8.92 of the Evidence Act, 
oma thə oral evidence in supportof the de- 

ence : 
Held, that the defendant was entitled to adduce oral 
Aa in support of his substantial plea. [p. 282, 
col, 1. 

[Case-law discussed.] e 

The High Court directed the trial Court to admit 
oral evidence with great care and to be careful to see 
that insubstance advantage was not taken of its 
decision by the defendant and his witnesses to trim 
their caseacenrding to whatthey understvod to be 
the admissible aspect of it in the view of the 
law, [p. 02, cols. 1 42] 

C. R. App. against an order of the Small | 
Cause Court Judge, Chapra, dated March 
30, 1938. 

Mr. B5. Chatterji, for the Petitioner, 

Mr M.N. Pal, for the Opposite Party. 

. dudgment.—This application under 
s. 25 of the Smal] Cause Courts Act is made 
by the defendant in a suit on a hand- 
note which was admittedly | executed by 
him. Receipt of the consideration was 
also admitted, but the defence was taken 
that he had executed the hand-note as an 
agenton behalf ofone Musammat Ramaa- 
wari Kuer from whom the plaintiff had 
agreed to buy certain properties, that 
the plaintiff had paid the amount mention- 
ed inthe hand-note as earnest money 
for his purchase, thatthe sale had fallen 
through on account of the plaintiff's default 
and thatthe earnest money was therefore 
forfeited, while the hand-note was only a 
“nominal document” executed by the defen- 
dant in proof of plaintiff's payment. 
The learned Judge below held that s. 92 
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in support of the defence” and as the 
execution of the hand-note and the passing 
of éonsideration thereunder were admitted, 
he decreed the suit without any further 
- evidence. ; 
It has been contended on behalf of the 
_ defendant applicant that evidence in 
support of his plea was wrongly excluded 
by the lower Court. Section 92 of the 
Evidence Act no doubt excludes oral 
evidence to contradict, vary, add to, or sbe 
tract from, the terms of any contract which 
have been reduced tothe form of a docu- 
ment. But the third proviso to the section 
lays down that the existence of any 
Separate oral agreement constituting a 
condition precedent to the attaching of 
any obligation under such contract, grant 
or disposition of preperty may be proved. 
This has been considered in a recent 
decision of the Judicial Committes Row- 
land Addy v. Administrator-General of 
Burma (1) where Lord Wright pointed out 
a distinction relevant tothe application of 
the third proviso. A collateral agreement 
which alters the legal effect of a written 
instrument must be excluded, but an 
agreement that the instrument should not 
be an effective instrument until some 
condition is fulfilled, e.g. an agreement 
suspending the coming into force of the 
contract contained in the promissory note 
(then under consideration), constitutes a 
condition precedent within the terms of 
the proviso and may therefore be proved. 
The written statement of the defendant 
has been: placed before me and may be 
summarised as amounting to this that the 
hand-note is only a receipt for the earnest 
money, thatthe purpose for which the 
money was received has been wrongly 
stated inthe hand note and that it was 
nqt intended to attach any obligation tc 
the hand-note as such at allor (as seems 
to be implied) at any rate until Musammat 
Ramsawari Kuer failed to complete the 
sale to the plaintiff unjustifiably. Hand- 
notes given in somewhat similar circum- 
stances are not unknown; see, for example, 
Ahmed Saheb Bapu Saheb Kafre v. 
Ubhaiya Harsi (2) one of the cases 
cited in the lower Court, in which 
the note was given by way of indemnity 
fora contingent liability, and Sbah and 
(1) 19 P L T 749; 175 Ind. Cas. 449; 1938 O L R 312; 
AIR 1938 PO 198; 11RPO23;4 B R719; 48 LW 
40; (1938) M W N 769; 1938 A LR 525; 190880 WN 
731; 1938 Rang. 417; (1938) 2 M L J 469; 40 Bom, LR 
1075 Œ ©) 


(2) 25 Bom. L R 867; 87 Ind. Oas.37; AIR 1924 
Bom, 44. | . 
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Kemp, JJ. held that evidence of the sepa- 
tate agreement was admissible and that 
the decision in: Vishnu Ramchandra v. 
Ganesh Krishna (3) (also referred to below) 
was distinguishable on the facts. In 
Rowland Addy's case (1) the view taken 
in Calcutta was approved that the propsr 
meaning of proviso (3)to s. 92 is that 
the contemporaneous oral agreement to be 
admissible must be to the effect that a 
written contract was to be of no force 
atalland was to constitute no obligaticn 
until the happening of a certain event, 
which in this case would apparently be 
an unjustifiable failure onthe part of the 
lady todo her partinthe projected sale. 
It was pointed out in Sheo Prasad v. 
Gobind Prasad (4), that in a suit on a 
promissory note it is open to the defendant 
to prove that “the promissory note was not 
the substantive liability such as it would 
be if given for a loan or for the pay- 
ment of the price of gcods sold and 
delivered but was a collateral undertaking 
or recognition of liability arising out 
of another contract” altogether, and thie, 
not only under proviso (3) tos. 92of the 
Evidence Act,butalso under s. 46 of the 
Negotiable Instruments Act, which provides 
that as between the maker and the payee 
(interalia) it may be shown that the 
instrument was delivered conditionally or 
for a special purpose only and not for 
the purpose of transferring absolutely the 
property therein. The same point was 
further elaborated in Bhogi Ram v. Kishori 
Lal (5) whereasin Sheo Prasads’ case (4) 
Sri Ram v. Sobha Ram (6), (referred to 
below) was dissented from. The only other 
ruling referred toby the lower Court that 
need be noticed is Hira Lal v. Benarsi 
Das (7) which followed the not unquestion- 
ed decisions in Sri Ram v. Sobha Ram (6) 
and Vishnu Ramchandra v. Ganesh Krishna 
(3) already dealt with. The learned Advo- 
cate for the petitioner has cited Tyagaraja 
Mudaliar v. Vedathanni (8), a recent 

(3, 45 B 1155; 63 Ind, Cas, 673; 23 Bom. L R 


488. 

(4) 49 A 464; 100 Ind. Oas. 332; 25 A LJ305;A IR 
1927 All. 292. 

(5) 50 A 754; 115 Ind. Cas. 771; 26A L J 696; AIR 
1928 All. 289; Ind. Rul. (1929) All. 535. 

(6) 44 A 521; 67 Ind. Oss, 513; 20 A LJ 315;4U PL 
R (å)153; A I R 1922 All. 213. 

(7) 6 L 411; 90 Ind. Cas, 982; 2 L O 114; A I R1925 
Lah, 576; 7 Lah. L J 453. 

(8)59 M 446; 160 Ind. Cas. 384; 1936 O L R 93; 
19086 A L R 157,1936 O W N 120,8 R PO149;, AIR 
1936 P C 70; 2B R246; 400 W N 353; 43 L W 271; 

1936) A LJ 136; 38 PL R 156; 70ML J232; (1936) 
GON 310; 38 Bom. L R 373; 19 N L J104; 63 OLJ. 
353 (P 0), 
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decision of thè Judicial Oommiitee, in 
which ss. 91 and 92 of the Evidence Act 
were considered, and it was held that there 
is nothing in either section to exclude 
oral evidence that (notwithstanding a written 
instrument which purports to embody a 
contract) there was no agreement between 
the parties and therefore, no contract, and 
“oral evidence showing thatthe document 
though signed by the party impugning it, 
was not intended to be acted upon but 
was intended to be used solely for 
another purpose, washeld to have been 
rightly admitted. It is thus clear that the 
defendant was entitled to adduce oral 
evidence insupport of what appears to 
have been his substantial plea. 

On behalf of the plaintiff opposite party 
reference has been made to s. 28 of the 
Negotiable Instruments Act and Sadasuk 
Janki Das v. Sir Kishen Pershad (9), 
in support of the contention that it is not 
open tothe defendant to escape liability 
onthe ground tkatin signing the hand- 
note he was really acting for Musammat 
Rameawari Kuer. The contention may 
be accepted, but does not meet the sub- 
stantial plea that there was nosuch pre- 


senily operative contract between the 
parties as is embodied in the hand- 
nale, that the-hand-aote was delivered 


conditionally or for a special purpcse only 
and not for the purpcse of transferring 
absolutely property therein, or that there 
was a separate oral agreement constitut- 
ing a condition precedent to the attach- 
ing of any obligation under the hand- 
note. 

The defence evidence has yet to be 
adduced, and the written s-atement dces 
not ‘precisely formulate the substantial 
plea, either in the terms of s. 46 of the 
Negotiable Instruments Act or in the terms 
of any of the provisos to s. 92 of the Evid- 
ence Act. I have therefore dealt with the 
substantial plea in an alternative form; 
but asin Sheo Prasad v. Gobind Prasad 
(4), I must ask the lower Oourt, in admitt- 
ing the evidence, which has been ex- 
cluded on an erroneous View of the law, 
to doso with great care and be careful 
to see what in substance advantage is 
not taken of this decision by the defendant 
and his witnesses to trim their case 
according to what they now understand 


(9) 46 0 663; 50 Ind. Cas. 216; 29 C LJ 340;17 AL 
J 405; 95 M L T 258; 36M L J’ 429. 21 Bom. L R 605; 
1U PB LR¢P O) 37; (1919) M WN 310; 930 W N 
937, 10L W 143; 12 Bur. L T 160; 46 I A 33 
(PO). : 
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to be the admissible aspect of it in the 
view of the law. a 

` The decision of the lower Court isset 


aside and the case remanded for trial in 
accordance with the law. The costs of this 
hearing. including a hearing fee of one 
gold mohur, will abide the event. 

8. Order accordingly. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 2124 of 1936 
December 2, 1938 2 
Ganca Nata, J. 
DURGA OHA RAN -— DEFENDANT— 
APPELLANT 
Versus ; 
MARKANDE MISIR AND ANOTHER—- 
PLAINTIFRS — RESPON DENTS 

Civil Procedure Code (Act V of 1905), sa, 98, 2 
(2)—Suit under 3. 33, U. P. Agriculturists’ Relief 
Act (XXV of 1931). for accounts—Trial Court not 
exercising any special jurisdiction under U. P. 
Agriculiurists’ Relief Act—Right of appeal, if gov- 
erned by s. 96—Order by Court declaring certain 
amount to be due by plaintiff to defendant, whether 
decree—Appeal, if lies from such order—-Appeal— 
Competency—Suit filed in established Court—Ordi- 
nary incidents of procedure of that Court including 
right of appeal apply to suit. 

Where a suit for accounts is instituted ing Civil 
Court exercising original jurisdiction, under s. 
(1), U. P. Agriculturists’ Relief Act, and the Court 
does not exercise any special jurisdiction under 
U. P. Agriculturists' Relief Act, the right of appeal 
against the decree passed in the suit is governed 
by s. 96, Civil Procedure Oode, and an appeal lies 
from an order passed by the Court in such a suit, 
declaring certain amount to be due by the plaintiff 
to the defendant, as such order amounts to a decree, 
Hem Singh v Basant Das (2) and Mahadeo Prasad 
v. Bhaiya Lal Bakhsh Singh (3), followed. 

When a question is said to be referred to an 
established Uourt, it imports that the ordinary in- 
cidents of the procedure of that Oourt are to attach, 
and also that any general right of appeal from its . 
decision likewise sttaches, National Telephone Co., 
Ltd. v. Postmaster-General (No.2) (1), followed. , 

Mr. Haribans Sahai, for the Appellant. 

Mr. Janki Prasad, for the Rospondénts. 


Judgment.—This is a defendant's appeal 
and arises out of a suit brought against bim 
by the plaintiffs respondents for account 
under s. 33, cl. (1), U, P. Agriculturists’ 
Relief Act. Money was due to the defen- 
dant ona mortgage of April 14, 1928, execut- 
ed by the plaintiffs-respondents. The trial 
Court found that Rs. 1,210 were due. On 
appeal the lower Appellate Court has reduced 
the interest from 24 per cent. per annum to 
12 per cent. per annum and has reduced the 
amount to Rs. 1,210 which was found due 
by the plaintiff to the defendant by the 
trial Court by Rs. 484. The defendant 
has cone Lere in second appeal. It,has been 
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urged by. the learned Counsel for the 
appellant that no appeal lay tothe lower 
Court? His contention is that the suit was 
filed under the provisions ofs. 33, cl. (1), 
U. P. Agriculturists’ Relief Act, which is 
a Special Act. It does not provide for an 
appeal from an order or decree which may 
be passed in the suit. There is no doubt that 
there are only two’sections in the U. P. Agri- 
culturists’ Relief Act, which refer to appeals, 
They are s. 5, cl. (2) and s. 23. These 
sections did not apply to the present suit. 
The suit was tried by a Oivil Court of 
original jurisdiction (the Munsif). Section 96, 
cl. (1), Civil Procedure Code, enacts: 

“Save where otherwise expressly provided in the 
body of this Code or by any other law for the 
time being in force an appeal shall lie from every 
decree passed by any Oourt exercising original 
jurisdiction, to the Court authorized to hear appeals 
from the decisions of such Court,” : 

In the absence of any provision in the 
Civil Procedure Code or any other Act, res- 
tricting appeals, s. 96, will apply to all the 
decrees which are passed by any Civil 
Court exercising original jurisdiction. As 
‘already stated, the suit was tried by a 
Munsif. The order passed by him amounts 

toa decree as defined incl. (2), s. 2 which 
provides; 

‘Decree’ means the formal expression of an adjudica- 
tion which eo far as regards the Court expressing it 
conclusively determines the right of parties with 

` regard to all or any of the matters in controversy 
in the suit and may be either preliminary or final.” 

The decision arrived at by the trial 
Court is undoubtedly a formal expression 
of an adjudication which so far ag regards 
the Court expressing it, conclusively deter- 
mines the rights of the parties with regard 
to all matters in controversy in connection 
with the mortgage in suit. The general prine 
ciple was laid down in National Telephone 
Co., Ltd. v. Postmaster General (No. 2) (1). 

“There it was observed: 

“When a question is said to be referred to an 
established Court, without more..... it imports that 
the ordinary incidents of the procedure of that 
Court are to attach, and also that any general 
right of appeal from its decision likewise attaches: 
Per Viscount Haldane, L. O. 552,” 

This principle was applied to the case 
reported in Hem Singh v. Basant Das (2). 
It was a case where under the provisions 
in the Gurdwaras Act, appeals from the 
tribunal were to be heard by a Division Court 


(1) (1913) AO 546; 82 L JK B 1197; 109 L T 562; 

re J 661; 15 Ry. & Oan. Traf, Oas. 109; 29 T L R 

(2) A I R 1936 P O 93; 16: Ind. Cas 529; 17 L 146; 

63 I A 180; 1936 OL R182; 43 L W 443; SRP O 

193; 2 B R 383; (1936) M W N 341; 400 W N 610; 

con. L R 439; 28 P L R 378; €3 C L J 390 
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and not by a Single Judge. The question 
that arose was whether an appeal lay to 
His Majesty in Oouncil. Their Lordships 
observed that the Division Oourt did not 
exercise any special jurisdiction and the 
provisions of the Civil Procedure Oode 
with reference to appeals to His Majesty 
in Council applied to decrees of the High 
Court made under s. 34, and hence a right 
of appeal to the Privy Council from such 
decrees existed. The principles laid down 
in both these cases fully apply to the 
present case. The trial Court did not 
exercise any special jurisdiction under the 
U. P. Agriculturists’ Relief Act. The 
right of appeal will be governed by s. 96, 
Civil Proccdure Code, The same view 
has been taken in Mahadeo Prasad v. Bhaiya 
Lal Bakhsh Singh (3), by the Hon'ble Judges 
of the Oudb Chief Court. In my opinion 
an appeal lay to the lower Court. 

‘The lower Court has reduced the interest 
from 24 per cent. per annum to 12 per 
cent. per annum. The interest at the 
rate of 24 per cent. per annum was 
excessive. It has not been shown that the 
security offered by the property mortgaged 
was in any way insufficient. The respon- 
dents themselves wanted only Rs, 429 3-8 
to be reduced. The respondents were 
willing topay Rs. 54-124 more, In view 
of this fact, the amount decreed by the 
Court would be increased by this sum, 
namely Rs. 51-12-4. This appeal is partly 
allowed only to this extent. The parties 
shall getand pay costs in proportion to 
their portion to their success and failure 
in this appeal. Permission for Letters 
Patent Appeal is granted. 

8. Appeal partly allowed. 

(3) A IR 1937 Oudh 12; 164 Ind. Oas. 681; 12 
Luck. 586: 1936 O W N 740; 1936 O L R 498,9 R O 
91; 1936 R D 398. 
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Srimati HEMANGINI DEVI—DEFENDANT 
— APPELLANT 
VETSUS 
ANIL KRISHNA BANERJEE AND ANOTHER 
— PLAINTIFFS AND ANOTHER—DgreNpsnTs— 
REsPONDENTS 
Limitation Act (IX of 1908), s. 10, Sch. I, Art. 123 
—Person entitled to receive annuity under will, 
suit by, against executor for arrears—S. 10, if applies 
—Suit, if governed by Art. 123— Flaintif is entitled 
to. 6 per cent. rate of interest under 3. 353, Succes- 
sion Act (XXXIX of 1925), im spite of fact that he 
waited long before coming to Court. 


284 


Where a person entitled to receive an annuity under 
the terms of a will, files a suit against the executor 
of the will for recovery of the arrears of the 
annuity, the suit is governed by Art. 123, Limita- 
tion Act, and the plaintif can recover only such 
annuities as were not paid within 12 years of the date 
of such suit. Section 10 of the Act has noapplication 
to such a case. To claim the benefit of s. 10, Limita- 
tion Act, asuit against a trustee must befor the 
purpose of following the trust property in his hands. 
Saroda Pershad Chattopadhaya v. Brojanath Bhutta- 
charjee (4), Khaw Sim Tek v. Chuah Hooi Gnoh 
Neoh (6) and Chhatra Kumari Devi v. Mohan Bikram 
Shah (8), relied on, Nistarini Dassi v.Nundo Lal 
Bose (1), Benode Behari Bose v. Nistarint Dassi (2) 
and S. K. Venkatasubramania Ayyar v. S. Sivaguru- 
natha Chettiar (3), distinguished, [p, 285, ccl 2.] 

The plaintiff in the above case is entitled to in- 
terest atthe rate of 6 per cent. on the amount 
claimed under s. 853, Succession Act, andthe fact 
that he waited for a long time before coming to 
Court is no ground for refusing the statutory inter- 
est. 

The question of interest pendente lite and future 


interest is entirely in the discretion ofthe Court, 
[p. 286, col. 2.] Te 
A. from the original decreeof the Sub- 


Judge, Patna, dated November 26, 1934. 


Messrs. Mahabir Prasad, Chaudhury, 
. Mathura Prasad and B. C. Sinha, for the 
Appellants 

Messrs. B. N. Bose and S. S. Rakshit, for 
the Respondents. 

Manohar Lall, J.—Tnis is an appeal 
by the defendant against thejudgment and 
decree of the learned Subordinate Judge of 
Patna, dated November 26, 1934, by which 
he decreed the plaintiff's suit which was 
instituted to recover certain arrears of 
annuity underthe provisions of a will exe- 
cuted by one Kedarnath Banerji on March 
3, 1914, by which the plaintif's father was 
given an annuity of Rs. 300 per annum 
descendible in the male line, generation 
after generation. 

The case of the plaintiff is that on the 
death of the testator on July 25, 1914, the 
probate of his will was granted on February 
6, 1915, to one Haridas Banerji 
another aonuitant and executor named in 
the will, that the father of the plaintiff 
received only one instalment of his annuity 
in or about the year 1916 but subseqnently 
the annuity was altogether stopped. The 
appellant Hemangini Devi disputed the 
genuineness of this will and applied forthe 
revocation of the probate thereof but the 
matter was ultimately decided by the High 
Court in this manner that the lady was 
added as a co-executrix on March 16, 1920, 
The plaintiff's father died on May 3, 1921, 
andthe annuity having been in arrears for 
a considerable period, the plaintiff has 
instituted this suit for realization of the 
annuity from July 24, 1915, up to July 
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24, 1933, the date of the action; there is 
also aclaim for interest on the arrears at 
6 per cent. the total claim being fixed at 
Rs. 9,004. The substantial defence to the. 
acticn was thatthe willdid not create any 
charge for the payment of annuity to the 
plaintiff or to his father and that the defen- 
dant acquired a complete Hindu widow's 
estate on the death of ike husband and any 
restricticn or limitation over the enjoyment 
of that right wasinvalid in law. It was 
denied that any annuily was ever paid to 
the father of the plaintiff but on the other 
hand it was asserted that Annada Charan 
Banerji waived, disclaimed and relinquish- 
ed all benefits arising out of the will and 
the plaintiff himself acquiesced in the same. 
Limitation was also pleaded as a bar to the 
claim of the plaintiff. The learned Subor- 
nate Judgehas held that Annada Babu 
never gave up his right to the legacy under 
the will of Kedarnath Banerji and the 
plaintiff's right isnot barred by the princi- 
ples of waiver, estoppel or acquiescence. 
He also held that Annada Bahu received 
his legacy in 1916 and overruled the 
defence of limitation holding that the suit 
was governed by the provisions of Art. 123, 
Limitation Act, andin the result granted 
a decree to the plaintiffs for such of. the 
sums which were recoverable within 12 
years of the date of the action; that is to 
say he gave a decree for 12 years’ annuity 
making a total of Rs. 3,600 together with 
interest at 6 per cent. thereon and corres- 
ponding costs. He did not allow any future 


- interest in this case and directed that the 


decretal amount should be realized from 
the income of the properties described in 
Sch. 2 of the plaint. Hence the appeal by 
the defendant before us. 

It is argued by Mr. Mahabir Prasad that 
upon a true constructicn of the will, «it 
should be held that the appell nt was dec- 
lared by the will to be the full owner of 
the property during her life-time and that 
the annuities which were mentioned in the 
will were dependable upon the sweet will 
and the pleasure of the lady. He also 
argued that the right to realize any arrears 
of annuity was barred by reason of Art. 123 
Limitation Act, and not merely the right to 
receive the arrears beyond 12 years from 
the date of the action. Upon 4 careful con- 
sideration of the terms of the will, it is 
clear to my mind thatthe annuity is pay- 
able under the express terms of the will. 
Para 6 makesthe position quite explicit in 
these words : 

“That itis incumbent and obligatory upon my 
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wife, Srimati Hemangini Devi ..... to carry out 
-the stipulations contained in this will, Nobody 
shall havethe right to resile from and evade the 
performance of the stipulation of this will.” 

I also do not agree with the argument of 
the appellant that the claim is barred by 
limitation, The express words of Art. 123, 
Limitation Act, apply to this case and the 


plaintiff has a right to the payment of those ` 


arrears of annuity which were not paid 
within 12 years of the date of action. Mr. 
B.N. Bose for. the respondent onthe cther 
hand argued that by the provisions of s. 10, 
Limitation Act, no claim for any arrears can 

_ ever be barred against the executor be- 
cause the executor must be held to be an 
express trustee for the purpose of carrying 
out the provisions of the will and that it 
was not open to the appellant who admitted- 
ly was an executrix in possession of-the 
estate to urge that any claim for any arrears 
was barred. He relied upon the cases in 
Nistarint Dassi v. Nundo Lal Bose (1), 
Benode Behari Bose v. Nistarint Dassi (2) 
and 8. K. Venkatasubramania Ayyar v. 
S. Sivagurunatha Chettiar (3). Reliance is 
placed upon the decision in Nistarini Dassi 
v. Nundo Lal Bose (1), at p. 384* which dealt 
with the question of limitation under s. 10 
in. these words : 

“The property was vested in the executors in trust 
for a specific purpose, that purpose being to pay the 
legacies, the allowances and the debts, and to pay the 
residue of the income of the one-third share of the 
testator’s estate to the plaintiff for life. There can be 
no doubt that the estate did vest in the executors, and 
itis difficult tosay thatthe purpose for which it 
was so vested isnot specific. Then itis said that 
the object of this suit is not for the purpose of 
following inthe hands of the executors such pro- 
perty. I think itis : itis clear that the pwi pose of the 
suit was to follow the property, which came to the 
hands of the two executors, to make them account 
for it and to hand over to the plaintiffas the result 
ofthat account what may be found due to her. The 
ease in Saroda Pershad Chattopadhaya v. Brojonath 
Bhuttacharjee (4), cited for the appellant isfor the 
foregoing reason distinguishable from cases like 
the present as has been pointed out by Wilson, J. in 
Hurro Coomaree Dossee v. Tarini Churn Baysack (5). 
But even if this were not so, so far as it is a suit which 
is based on the fraud ofthe defendant Nundo Lal, 
and virtually the whole suit is based upon that 
ground, the defendant's objection is met by Art. 95 
of Sch. II, Limitation Act.” | | 

In my opinion this case is no authority 
for the proposition as contended for, by Mr. 
Bose. It will be noticed that the suit was 
instituted by the plaintiff, a childless Hindu 

(1) 30 O 369; 7 O W N 353, 
ere 180; 32 LA 193; 2 O L J18990W N 
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1069 Al R 1938 Mad, 60; 180 Ind. Oas. 462; 11 RM 
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(4) 5 O 910; 6 O L R 195. . 
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widow, against the executors of her late 
husband's will in which she sought to bave 
certain documents, viz., a deed of trust, and.. 
award and a decree, declared fraudulent and.. 
void as against her, to have the will of 
her husband construed, for an account on. 
the basis of wilful default, for the. 
appointment of a Receiver and other conse- 
queniial reliefs. The present suit is of an 
entirely different character. In my opinion 
the true rule is laid down in Saroda Pershad 
Chattopadhaya v. Brojonath Bhuttachar- 
jee (4) where the learned Judges held: 

“To claim the benefit of s. 10 a suit against 6 
trustee must be for the purpose of following the 
trust property in his hands. If the object of the 
suit is not to recoverany property in specie, but to 
have an account of the defendant's stewardship, 
which means an account of the moneys received and 
disbursed by the defendanton’ plaintiff's behalf, and 
to be paid any balance which may be found due to 
him upon taking the account, it must be brought 
within six years(the period fixed by the Act of 1877) 
from the time when the plaintiff had first a right to 
demand it.” 

In other words 8.10, Limitation Act, has 
no application to cases of the character 
which are the subject of consideration by 
us. The next case relied upon is the case 
in Benode Behari Bose v. Nistarini Dassi (2) 
which is a decision of their Lordships of 
the Judicial Committee affirming the 
decision of the Calcutta High Court, but 
the question of limitation was neither 
argued before nor decided by the Privy 
Council. In S. K. Venkatasubramania 
Ayyer v. S. Sivagurunatha Chettiar (3) the 
suit was instituted on behalf of the trustees 
to recover the properties which belonged to 
the trast but which were in the unlawful 
possession of the various defendants under 
alienations made by one Suri Ayyer and in 
deciding the question of limitation Stone, J. 
(with whom Mr. Ramesam agreed) dis- 
tinctly held that upon the facts of that 
case : 

“the executors were in all but name trustees, This ia 
really enough to dispose ofthe matter, for it brings 
in Art. 183. But assuming that Iam wrong as to 
thie... .. ...1 accordingly reject the conclusion 
arrived at in (v) and conclude that the alienation 
was voidab initio, the possession was adverse in 
1898 and the suit is barred.” 

In my opinion this case again does not. 
bear out the contention of the appellant. 
On, the other hand it seems to recognize 
that executor as such are not express 
trustees. In truth the matter is no linger 
open to discussion after the decision of the 
Judicial Committee reported in Khaw Sim 
Tekv.Chuah Hooi Gnoh Neoh (6) where Lord - 

(6) 49 1A 37; 102 Ind, Cas, 832; AIR1922 P O 
eb O WN 495; 25 Bom. L R 121; 30 M.L T 160 
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Buckmaster in delivering the judgment 
stated: 

“A specific purpose within the meaning of s. 10 
must be a purpose that is either actually or speci- 
fically defined in the terms of the will or settlement, 
ora purpose which, from the specified terms can 
be certainly affirmed. The statement that was made 
onthe authority in Balwant Rao v. Puran Mal(7), 
that the purpose of following the property in the 
hands of the trusteesreferred to at the end of the 
section must bethe purpose ofrestoring it to the 
trust which isspecified in the earlier part of the 
section, provides a sound and critical test by which 


to consider whether or not any particular trust is 
within the provisions of the section." 
In Chhatra Kumari Devi v. Mohan 


Bikram Shah (8) Sir George Lowndes when 
delivering the judgment of the Privy 
Council pointed out that: 

“Indian law does not recognize legal and equit- 
able estate . . ...By that law, therefore, there can ba 
but one ‘owner’, and where the property is vested 
in a trustee, the ‘owner’ must, their Lordships 
think, be the: trustee. This isthe view embodied in 
the Indian Trusts Act, 1882. ......It ia clear that such 
atrustas is relied upon in the present caso would 
not fall within s. 10, Limitation Act, as it would be 
impossible to hold that the properties which vested 
in the appellant under the terms of the wills which 
have been proved were so vested for the specilic 
purpose of making them over to the respondent: 
see per Lord Buckmaster in Khaw Sim Ter v. Chauh 
Hoot Gnoh Neoh <6), at page 43*,” 

I therefore overrule the contention of 
Mr. Bose and hold that the provision of 
s. 10, Limitation Act, has no application to 
the facts of the present case. The suit 
therefore is rightly governed by the pro- 
visions of Art. 123, Limitation Act. The 
plaintiff has sued for the recovery of the 
annuities which belonged to him in his owa 
right on the death of his father on May 
3, 1921, and for the arrears of annuities 
whica were due to his father up to the date 
of his death. The annuities in this case 
were payable to the father on July 24, 
each year starting from July 24, 1915, 
which was the anniversary of the death of 
the testator. The plaintiff's right to receive 
the annuities accrued to him on May 4, 1921, 
in his own right and the first annuity would 
be payable tohim on May 4, 1922, and 
therefore this claim is well within the 
period of limitation applicable to such a 
case. Regarding the annuities which re- 
mained unpaid to Annada Babu on the date 
of his death, the plaintiff would be entitled 
to recover only such annuities as were not 


a 6Al, 10 IA 90;13 C0 L R 39; 4 Sar, 435 
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(8) 35 O W N 953; 133 Ind. Uas. 705; A I R 1931 
P O 196; 10 Pat. 851; 58 IA 279; 61 ML J 78; 8 
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paid within 12 years of the date of the 
action. Now the only annuity which was 
payable to Annada Babu within this peribd 
would be the annuity which was running 
in 1921 and which was payable to him on 
July 24, 1921. I usefully call attention 
here to the express provision of s. 340 (2), 
Succession Act, which provides that : 

“if the annuitant dies ia the dnterval between the 
times of payment, an apportioned share of the 
annuity shall be paid to his representative.” 


Therefore the annuity payable to Annada 
Babu must be apportioned up to May 
3, 1921, and this portion should be paid to 
the plaintiff as the yvepresentative of 
Annada Babu. The due date of payment 
of this portion would be July 24, 1921. 
The result is that no part of the claim cf 
the plaintiff as decreed is barred by limi- 
tation. It was next argued that the learned 
Subordinate Judge should not have allow- 
ed interest at the rate of 6 per cent. because 
the plaintiff himself waited for all these 
years before hecame to Court. But this is 
no ground for refusing interest as 
plaintiff has a statutory right to recover 
interest at the rate of 6 per cent. under 
s. 353, Succession Act, if his claim is within: 
time. No mistake has been pointed ott 
in calculaticn on this basis. ‘Ine respén- 
dent in dealing with the question of interest 
in the crcess-objection pointed out that the 
Subordinate Court did not give any reason 
whatever for disallowing pendente lite and 
future interest and submitted that the 
same should have been allowed to him. 
It is true that no reasons are assigned in 
the judgment but the learned Suburdinate 
Judge has expressly stated that “I allow 
no future interest in this case”. The 
question of interest pendente lite and 
future interest is entirely in the discretion 
of the Court and although the Court has no} 
given any reason whatsoever in the judg- 
ment, the circumstances in this casé do 
not justify our interference with the dis- 
cretion of the learned Subordinate Judge. 
It appears that it is difficult to make tull 
realizations from this estate, and the 
learned Subordinate Judge himself has 
directed the money to be realized from the 
income of the properties which are in the 
possession of the lady. I therefore do not 
think that we would be justified in inter- 
fering with the discreticn of the learned 
Subordinate Judge when we are going to 
direct that a Receiver should be imme- 
diately placed in possession of the estate to 
pay.over the various legacies as well as the 
arrears due to the plaintiff. The result is 


the ` 
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that the appeal and the cross-objection 
must both be dismissed without costs. 
D. ` Order accordingly. 





LAHORE HIGH COURT 
Civil Revision No. 22 of 1938 

March 21, 1938 

Tek OHaAND, J. 

SAMAND KHAN AND OTHERS—DEBENDANTS 

. — PETITIONERS 

versus 5 

MOHAMMAD RAMZAN KHAN anp 
OTHERS—PLaINTSFFS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXIII, 
r. 1, Sch. II, Para. 12—Reference to arbitration— 
No grounds mentioned in O. XXIII, r. 1 existing— 
Permission to withdraw suit to bring fresh one, if can 
be granted—Suit against pm owners for injunction— 
Some of them minors—Suit referred to arbitration 
—No sanction in respect of minors obtained—Award 
inseparable—lf can be correcied by separating it— 
Arbitration—Minor—No leave of Court— Proceedings 
are voiduble at the option of minor. 

Where a suit against the minor defendant has been 
referred. to arbitration, the Judge has no jurisdic- 
tion to allow the suit to be withdrawn against the 
minor defendants’ under O, XXIII, r. 1, Civil Proce- 
dure Code, with permission to bring a fresh suit 
against them when no grounds mentioned jn the 
Tule ‘exist. Pooran Chand v. Babu Ram (1), Sukumar 
Gupta v. Chairman, District Board, Gaya (2), 
Nagamma v, Lakshminarasu (3) and Sheoumbar v. 
Deo Dat (4), relied on. 

Where a suit for injunction against joint owners 
of property, some of whom are minors, is referred 
to arbitration and no sanction of the Uourt is ob- 
tained in’ respect of the minors the award is 
not separable and consequently cannot be corrected 
by separating it in respect of the minors and grant- 
ing the injunction against the minors only. 

Unless leave of the Uourt has been expressly ob- 
tained and recorded, the arbitration proceedings 
are voidable at the option ofthe minor. Ganesha v, 
Mul Chand (5) and Mahomed Ibrahim v. Allah Bakhsh 
(6), relied on. : 

O. R: from the decree of the Senior Bub- 
Judge, Jullundur, dated November 29, 


1937. 


Mr. Shamair Chand, for the Petitioners. 

Mr. Barkat Ali, for the Respondents. 

Order.—The plaintifis-respondents insti- 
tuted a suit for a declaration that a certain 
Bite, described in detail in tue plaint, was 
owned by them and defendants Nos. 1U and 
1) and that defendants Nos. 1 to 9 had no 
ight in ii They also prayed for an 
injunction restraining defendants Nos. 1 
to 9 from obstructing the plaintiiis from 
constructing a wali on a portion of the 
Bite marked A B on the plan and irom 
discharging their water on the site in dispute. 
The suit was contested by defendants 
Nos. 1 to 9, of whom defendants Nos. 5 
and 6 were minors under the guardianship 
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of their brother, defendant No. 4. After 
the trial of the suit had proceeded for 
some time, an application was presented 
before the Subordinate Judge on July 22, 
1937, praying that the whole suit be 
referred to the arbitration of a local 
Pleader. The application was signed, 
amongst others, by the mukhtar of defen- 
dant No. 4. In the application, however, 
it was not stated that two of the defendants 
were minors, nor was the sanction of the 
Court for making the reference to arbitra. 
tion asked for or granted by the Court. 
Indeed it appears to have been overlooked 
at the time, that some of the defendants 
were minois. The learned Judge granted 
the application and referred the suit to 
arbitration, 

On August 30, 1937, the arbitrator filed 
his award in the Court in favour of the 
plaintiffs. To this award, objections 
were filed by the major defendants and 
the two minor defendants separately, The 
former set of defendants alleged that the 
arbitrator was guilty of misconduct. They, 
however, failed to substantiate their conten- 
tion. On behalf of the minors, it was 
cuntended that the award was bad as 
there was no proper reference on their 
behalf, sanction of the Oourt not having 
been asked for or granted as required by 
law. Counsel for the plaintiffs conceded 
that this was so and that there was no 
valid reference, or legal award against 
these defendanis. The plaintiffs then put 
in an application that they be allowed to 
withdraw the suit against the minor defen- 
dants with liberty to bring a fresn suit 
against them. The application was opposed 
by the minor defendants but it was 
granted by the learned Subordinate Judge. 
He further held that the award against 
the major defendants were separable 
from that against the minor defendants, 
and he accordingly corrected the award 
under para. 12 of Sch. II and granted 
the plaintiffs the decree prayed for against 
the major defendants. 

The aefendants have come in revision and 
the first contention raised on their behalf is 
thatthe learned Judge had no jurisdiction 
to allow the suit to be withdrawn against 
the minor defendants under O. XXIL, r. 1, 
Civil Procedure Code, with permission to 
bring a fresh suit against them. I have no 
dount that this contention is well-founded 
and must succeed. Rule 1 of O. XXIII, 
lays down that permission may be granted 
to the plaintiff to withdraw from asuit, or 
abandon part of his claim, with liberty to 
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institute a fresh suit in respect of the subject- 
matter of the suit, or such part of a claim, 
where the Court is satisfied (a) that a suit 
must fail by reason of some formal defect, 
or (b) that there ara other suificient grounds 
for allowing the plaintiff to institute a 
fresh suit for the subject-matter of a suit 
or part of a claim. In this case, it is 
conceded by the learned Counsel for the 
plaintiffs-respondents that there was no 
formal defect, by reason of which the suit 
must have failed, nor has any other sufficient 
ground, ejusdem generis been shown for 
allowing the plaintiffs to institute a fresh 
suit against the minor defendants. In 
these circumstances it is obvious that 
O. XXIII, r.l, was inapplicable, and the 
order of the learned Judge allowing the suit 
to be withdrawn against the minor defen- 
dante with liberty to bring a fresh suit 
against them is illegal: see Pooran Chand 
v. Babu Ram (1), Sukumar Gupla vV. 


Chairman, District Board,Gaya (?),Nagamma 


v. Lakshminarasu (3) and Skeoambar vV. 
Deo Dat (4). 

This being so, the question arises 
whether ‘the learned Judge could have 
“corrected the award under para. 12 of Sch. 
and passed a decree in favour of the 
plaintiffs against the major defendants 


only. The answer to this question depends 
on whether the award of the arbitrator 
as against the major defendants was 


separable from that against the minor 
defendants. Looking atthe award, as well 
as the claim of the plaintiffs, there can 
be no doubt that neither the claim nor 
the award were separable in the ‘manner 
suggested. Dfendants Nos. 1 to 9 are joint 
owners of the portion marked red in the 
plan, and in the. plaint the -relief was 
claimed jointly against them as such. In 
these circumstances, it is difficult to-see how 
a perpetual injunction could- have been 
granted against some of the joint owners’ 


only, ina suit to which the remaining owners 


were not ‘parties. I hold that the award was 
not separable and could not have been 


“corrected” in. the manner~ done by the 


learned Judge. Mr. Barkat Ali contended, 
however, that the -original reference to 


arbitration cannot be held to be invalid 


so far-as the minor defendants are’ con- 


cerned; as the mukhtar of their guardian ad’ 


(i) A I R 1938 All, 56; 173 Ind, Cas. 895; I L R 
(1938) all. 146; (1937) A L J 1163; 1938 A L R 188; 10 
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(2) A IR1935 Pat, 251; 155 Ind. Oas. 210; 7 RP 
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litem, who had a common interest with 
them, had signed the petition for making 
the reference to arbitration. But the view 
of the law which haa been uniformly taken 
since 1912 in the Ohief Court and this 
Court is that unless leave of the Court 
has been expressly obtained and recorded, 
the arbitration proceedings are voidable 
at the option of the finor: see Ganesha 
v. Mul Chand (5) and Mahomed Ibrahim v. 
Aliah Baksh (6). In this case the minors 
have exercised their option in avoiding 
the proceedings and the plaintiffs them- 
selves have conceeded that the minors 
could not be held. to* have joined in the 
teference and that the proceedings before 
the arbitrator and the arbitration were null. 
and void against them. 

On these findings I am constrained to hold 
that the award should have been set aside in. 
its.entirety and the decree of the learned; 
Judge based on the “corrected award: 
against the major defendants cannot be’ 
sustained. I accept the petition for revision, 
set aside the decree of the Court below and 
direct that the suit be restored atits original 
number and tried by the Subordinate Judge 
in accordance with law from the stage at 
which it was when the reference to arbitra:: 
tion was made. Having regard to all the 
circumstances, I leave the parties to bear 
their own costs of these proceedings.. 
Both Uounsel have been directed to cause 
their respective clients to appear before the’ 
Senior Subordinate Judge, Jullundur, on 
April 25, 1938, when a date for further pro, 
ceedings Will be fixed. 4 6 
Des Petition accepted. ` 
ae 95 P'R 1912; 15 Ind. Oas. 161; 159 P W.R 
ne 145 P R 1919; 52 Ind. Oas. 327; A IR 1919 Lah.. 
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-MADRAS HIGH COURT 
mean ' Appeal No. 65-of 1937 
; - ~ ~ May 4, 1935 ; 
~- LgaoN, C.J. AND KRISANASWAMY 
te: ~ Ayyan@ar, J. - So AnS 
‘Toe OFFICIAL ASSIGNEE or MADRAS -~ 
3 NG ' —APPELLANT Sol : 
fe a, Se "+. BeTSUS ne 
~ P. SURYAKANTHAMMAL AND ANOTHER * 
5 ——REsPONDENTS 
Presidency Towns Insolvency Act (III of 1909), ` 
a. 58 (5)— Power of High Court to commit agent for- 
contempt, if limited to s. 58 — Person deliberately- 
obstructin lawful order of Court on insolvent’s., 
dehalf—He can be committed for contempt, ` ih 


1938, 


Powers of the High Court of committing for contempt 
an agent are nob limited to s. 58 of the Presidency 
Towns Insolvency Act The Court has the power to 
commit at insolvent who wilfully obstructs the 
Court and it has inherent power to commit a person 
who with full knowledge deliberately obstructs the 
Court on his behalf. When exercising insolvency 
jurisdiction the Court isstill the High Oourt. 
Oficial Assignee of Madras v. P. Suryakanthammal, 
175 Ind. Oas. 543, reversed. Seaward v., Paterson 
(3), relied on, 


Appeal from the judgment of Mr. Justice 
Wadsworth, dated August 9, 1937 and 
passed in the exercise of the insolvency 
jurisdiction of the High Court in Application 
No. 246 of 1937 and reported as 175 Ind. 
Oas. 543 in I P. No..417 of 1936. 
` Messrs. M.S. Vaidhyanatha Iyer and K. 
P. Mahadeva Ayyar, for the Appellant. 

Mr. A. S. Nataraja Ayyar, for the Res- 
pondents. 

Leach, C. J.—This appeal raises a question 
with regard to the right of the Court to com- 
mit to prison for contempt, persons who have 
deliberately. aided an insolvent in defying 
an order of the Court lawfully passed in 
the exercise of the insolvency jurisdiction. 

On September 15, 1936, one B. Œ 
‘Sundaram Naidu was adjudicated insolvent, 
His assets included a house, No. 45, Guru- 
vappa Chetti Street, Ohintadripet, in which 
he, Iris wife and his son were living. The 
property was mortgaged to one Lakshmi 
Ammal and in the course of the adminis- 
tration of the estate, the Official Assignee 
sold the property to the mortgagee. At the 
time of the sale, the insolvent and his family 
were occupying the upper floor of the house 
and the rooms downstairs were in the occu» 
pation of tenants. On May 3, 1937, tne 
learned Judge sitting in Insolvency (Wads- 
wor.h, J.) passed an order requiring the 
insolvent to vacate the premises on or before 
the 7th of that month. The tenants vacated 
the room which they were occipyinog and 
thé insolvent and his family vacated the 
upper ‘floor, but immediately he installed 
his wife, his mother aid his son in the 
rooms downstairs. On June 8, 1937, the 
Official Assignee complained of this fact in 
areport tothe Court. On July 19, 1937, 
Wadsworth, J. held that the insolvent was 
playing with the Court and gave him twenty- 
four hours to vacate the premises. He 
failed to comply with this order and on 
July 20, 1937, he was committed to jail for 
two weeks for contempt of Court. The 
insolvent appealed to this Court but his 
appeal was dismissed on July 27, 1937, 
On July 30, 1937, the Otficial Assignee pre- 
sented a petition to the learned Judge 
stating that the insolvent’s wife and others 
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were in possession of the house as the 
agents of the insolvent, and asking for 
an order of the Court directing the bailiff to 
remove them fromthe premises This ap-: 
plication was heard by Wadsworth, J. on 
August 2,1937. After the case had been 
called, the learned Advocate who now 
appears for the respondents, the insolvent’s 
wife and son, appeared in Court and having 
entered an appearance on their behalf asked 
that one week's time be given to him to 
file an affidavit in opposition tothe order 
which the Official Aesignee was seeking. 
Then time asked for was granted and 
within the time allowed the insolvent's. 
wife filed an affidavit in which she alleged 
that there had been an agreement between 
her and Lakshmi Ammal under which she 
was to be allowed to reside in the house 
until a sum of Rs. 3,000 which she alleged 
she had advanced to Lakshmi Ammal had: 
been respaid. The learned Judge dealt with 
the application of the Official Assignee on 
August 9, 1937. He did not believe this 
story andin his order stated that he had. 
no doubt that the wife was acting at the 
instigation of thehusband. He held, how- 
ever, that he had no power to commit her. 
for contempt of Court. He considered that 
his power of committing an agent for con- 
tempt were limited to the powers conferred 
by sub-s. 5 of s. 88 of the Presidency Towns 
Insolvency Act which only refers to the 
delivery up to the Official Assignee of 
monies and securities. On this ground he 
dismissed the Official Assignee’s application, 
and the present appeal is from the order. 
of dismissal. : 

Before [ discuss the law and the merits 
of the case, 1 will first deal with an objec: 
tion taken by the learned Advocate for 
the respondents thit no appeal lies. He 
has cited the case of P. Abdul Gaffor v. 
The Official Assignee (1) in which a Beache 
of the Rangoon High Court held thats, 8 of 
the Presidency Towns Insolvency Act does 
not allow an appeal from an order passed 
in insolvency unless the order comes within 
O. XUIILr.1 of the Code of Civil Proce» 
dure or is a judgment within the meaning 
ofthe Letters Patent. This decision has 
been criticised and it isin conflict with 
the decision of the Bombay High Court in 
Mohammad Haji Essack 7. Shaik. Abdool 
Rahiman (2), wnere u much wider view was 
taken on the question of the right of appeal 

(1) 3R 605; 93 Ind. Oas. 211; A I R 1926 Rang. 64; 
4 Bur. L J 254 


(2) 40 B 461; 31 Ind, Oas. 507; A I R 1915 Bom. 273; 
17 Bom. L R 989. 
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from an order passed in insolvency. Itis 
unnecessary for the purpose of this case to 
consider which opinion ought to be accepted, 
because it is clear that the order here passed 
was a judgment within the meaning of 
cl. 15 of the Madras Letters Patent. The 
learned Advocate for the respondents has 
also said that the Official Assignee is not an 
aggreived party within the meaning of 5.8 
of the Presidency Towns Insolvency Act. I 
have been unable to folliw why he should 
not be regarded as an aggrieved party. He 
made an application to the Court in a matter 
which concerned the administration of an 
estatein insolvency. ‘ihe Oourt refused to 
pass an order cn the grcund that its powers 
were of a very limited nature and the 
Powers which it had, were not sufficient to 
commit an agent where the contempt was 
of an order relating to the delivery to the 
Official Assignee of immovable property. 
The Official Assignee says that the learned 
Judge had power to pass an order against 
the respondents, and if this is so, he certainly 
is an aggreived party. 

The learned Judge erred in his conclu- 
sion that his powers of committing for cone 
tempt an agent were limited to s. 58 of 
the Presidency Towns Insclvency Act. The 
Court has the power to commit an insol- 
vent who williuily obstructs the Court and 
I haveno doubt that it has inherent power 
to commit a person who with full knowledge 
deliberately obstructs the Court on his be» 
half. When exercising insolvency jurisdic- 
tion the Court is sullthe High Uourt. In 
Seaward v. Paterson (ò), the Court of Appeal 
in England held that the Court has une 
doubled jurisdiction to commit for con- 
tempt a person who is not included in 
an injunction or whois nota party tothe 
action but who knows of the injunction and 
aids and abeisa detendant in committing 
*a breach of it. Rigby, L. J., observed 
(p dud* cf the report ):— 

“That there is a jurisdiction to punish for con- 
tempt of Court is undoubted. It has been exercis- 
ed tor a very longtime for longer than any of us 
Can remember and itis punitive jurisdiction found- 
ed upon this, that it is for the good not of the plaint- 
iff or ofany party to the action, but of the public, 
that theorders of Court should not be disregarded, 
and that people should not be permitted to assist 
in the breach of those orders in what is properly 
called contemptof Court. It is astonishing to Ine to 
find that jurisdiction questioned atthis date.” 

There can be no doubtin tL 3 case that 
the insolvent’s wife and his son are delibe 
rately obstructing a lawful order of the 


(8) (1897) 1 Ch. 545; 66 L J Ch, 267; 76 L T 215; 46 
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Court and are doing so at the instigation of 
the insolvent, Theson whois the second 
respondent in this appealis not mentiéned 
in the learned Judge's order, but he is ex- 
actly in the same position as his mother and 
has relied on his mother’s affidavit. As both 
respondents have with full knowledge of the 
position acted ia deliberate defiance of the 
Court's order, I am of opinion, that they are 
liable to be committed for contempt. In 
view of the fact that the learned Judge 
did not pass an order against them, I think, 
however, that they may be given a short 
period to vacate the premises. My learned 
brother agrees with the views I have ex- 
pressed and we pass this order: The res- 
pondents will vdcate the premises known 
as No. 45 Guruvappa Chett: Street, Chinta- 
dripet, Madras, by Monday May 9, 1938, 
faihng which they will be committed to 
prison for a fortnight for contempt of Court. 
The Official Assignee is entitled to his 
costs, which we fix at Rs. 100. 
N.-D, Order accordingly. 





LAHORE HIGH COURT 
Second Appeal No. 93 of 1938 
May 14, 1938 
Sxgup, J. 

MAYA SINGH—PLaInTirr—APPBLLANT 

versus 
UDHAM SINGH~—Dgrenpant— 
RESPONDENT 

Limitation Act (IX of 1998), s. 14—Question whe- 
ther plaintiff acted with due diligence is a mixed ques- 
tion of law and fact—Error must be such as might be 
committed by reasonable and prudent mun—Error held 
was such. 

The question whether a party acted in good faith 
within the meaning of s. 14, Limitation Act, is a 
mixed question of law and fact and can be question- 
ed ın second appeal, provided that the lower Uourt’s 
findings of fact are not interfered with. Ram dag 
Pandey v. Bhagwan Dat (3) and Fazlul Jamilv. 
Halal-ud-din (4), relied on, Ganga Ram-Bisken Das 
v. Hari Ram-Ram Lal (1) and Kala Singh v. Gehna 
Singh (2), explained. 

Indulgence should be granted only in cases where 
error was an error that might be committed by a 
reasonable and prudent man exercising due diligence 
and caution. 

Heid, that applying this rule the plaintiff did not 
make such an eiror as to disentitle him to the benefit 
of s. 14 in lodging the suit at J where the defendant 
had land and to where he originally belonged. He was 
therefore entitled to deduct the time spent in prosecut- 
ing the suit at J. 


S. A. from the decree of the District 
Judge, Lyallpur, dated November 3, 1937. 

Messrs. Achhru Ram and Inder Dev, for 
the Appellant. 

Mr. M. L. Puri, for the Respondent. 
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Judgment. — Maya Singh, resident of 
Kapurthala, sued Udham Singh on the 
basis of a bond for Rs. 700 executed on 
February 13, 1934, at Lyallpur. The 
plaintiff lodged the suit for Rs. 952, prin- 
cipal and interest, on February 13, 1936, 
in Jullundur, He said in the plaint that 
the suit was lodged jhore because the resi- 
dence of the parties and their dealings 
were within the limits of the Julluudur 
District (chunkikh sakunat fariqain wa 
lenden andar hadud zillah Jullundur hai). 
The defendant, Udham Singh, pleaded inter 
alia that he was a.resident of Lyallpur 


District and on June 15, 1936, the Jullun- - 


dur Oourt finding that it had not jurisdic- 
tion, returned the plaint for presentation 
in the proper Court. The following day 
the suit- was lodged in the Lyallpur Dis- 
trict. Tne defendant did not plead that the 
debt had not been contracted but pleaded 
that the suit was barred by limitation, 
The trial Court found that the plaintiff 
was entitled to deduct the time spent in 
prosecuting the suit at Jullundur, as he had 
been acting there with due diligence. He 
found that the suit was within time and 


granted the plaintiff a decree for Ks. 952- 


payable by instalments. On appeal, howe 
ever, the learned District Judge found that 
the plaintiff had not been acting with due 
diligence in lodging the suit at Julluodur, 
that the suit was, therefore, barred by time 
and he accepted the appeal. The point for 
determination before me is waether s. 14 
(2), Limitation Act, applies; in otner words, 
whether the plaintiff was acting with due 
diligence and in good faith in iodging the 
suit in Jullundar. 

The learned District Judge found that the 
Plaintiff did not act honestly in conducting 
the suit in the Jullundur Oourt, because 
aceSrding to the plaint, the money was 
advanced at Jullundur, waereas after wards 
both at Jallandur and uyailpur; the plaintiff 
admitted tnat the money was advanced at 
Lyailpur. Lt is pomted out by Mr. Acnhra 
Ram for the plaintiff that the plaint does 
not say that the money was advanced at 
Jullundur but that the parcies had dealings 
in Jallundur. I have already quoted tne 
exact words of the plaint. it is admitted 
that the defendant originally belonged to 
village Udhesian in tae Juilundur District, 
that although be has no house, he sti has 
some land tnere, but that for a considerable 


period, he has resided in the Lyalipur Dis- - 
trict, that the defendant's son isa lambar- . 


dar of village. Udhesian and that the 
defendant’ visits the village on ceremonial 
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occasions. Mr, Achhru Ram does not con- 
tend that the Jullundur Court had jurisdic- 
tion, but he urges that the mistake might 
have been made by areasonable man and 
that the suit wae prosecuted in good faith 
and with due diligence. Mr. Mukand Lal 
Puri for the respondent argues that the 
matter is concluded by a finding of fact 
and he cites two Single Bench judgments ' 
of this Court in support of his contention: ' 
Ganga Ram-Bishen Dis v. Hari Ram-Ram. 
Lal, 102 Ind. Cas. 628 (1) by Oampbell, J. 
and Kala Singh v. Gehna Singh (2) by 
Tek Chand, J. In Kala Singh v. Gehna 
Singh (2) Tek Ohand, J. said: 

“The learned District Judge on an examination 
of the facts and circumstances bearing on the 
matter has recorded a definite finding that Gahna 
Singh was acting in good faith. This finding is 
one of fact and cannot be challenged in second 
appeal.” 

The learned Judge was clearly referring 
to the particular case before him and did 
not intend to Jay down any general prin- 
ciple. Similarly Campbell, J. in Ganga 
Ram-Bishen Das v. Hari Ram-Ram Lal; 
102 Ind. Cas. 628 (1) was only referring to 
the particular facts before him. He said: 

“The trial Court and the lower Appellate Oourt 
have held that the plaintiffs were entitled to the 
benefit of s. 14... . as they had filed the suits 
there (at Gujranwala) in good faith and had con- 
ducted them diligently. This is a finding of faot 
with which I cannot interefere." 

On the other hand Mr. Achhru Ram has 
drawn my attention to Ram Jag Pandey v. 
Bhagwan Dat, 36 Ind. Cas. 702 (3) where 
a Single Bench of the Oudn Judicial Oom- 
missioner's Court held that 

“the question whether a party acted in good faith | 
within the meaning of. s. l4, Limitation Act, is a 
mixed question of law and fact and can be ques- ' 
tioned in second appeal, provided that the lower: 
Court's findings of fact are not interfered with.” 

‘othe same effect is Fazlul Jamil v. 
Halal-ud din, 101 Ind. Oas. 674 (4) a 
judgment of a Division Benca of the Patna — 
High Cours. This I think is the true 
principle. The facts must be accepted as 
round by the District Judge, but it is for 
tne Hign Court to determine the question 
of law whether on these facts the plaintiff 
has acted with due diligence and in good - 
faith. ln the Oudh case, Mr. Stuart said 
that same general criterion must be laid 
dowa to distinguish cases in which indul- 
gence is to be granted from those in which 

é . , 628; A I R 1927 Lah, 909, . 

a. Ng Lah, 531; 138 Ind, Cas, 646; l4 Li- 
106; 33 P L R 740; Ind. Rul, (1932) Lah, 515, 

(8) 36 Ind. Oas. 702; ATK 1916 Oudh 139; 19 OO 


30T 10L Ind, Oas, 674; ALR 1927 Pat. 258,8 P LT 
561. ; 
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itshould not be granted; and he thought 
that indulgence should be granted only in 
cases where error was an error that might 
be committed by a reasonable and prudent 
than exercising due diligence and caution. 
Applying this rule, I do not think the 
plaintiff made such an error as to disentitle 
him to the benefit of s. 14 in lodging the 
suit in Jullundur where the defendant has 
land and where he originally belonged. I 
accept this appeal, set aside the order of 
the District Judge dismissing the suit and 
hold that the suit was within time. The 
case is remanded under O. XLI, r. 23, 
Oivil Procedure Code, for this purpose. 
Stamp on appeal to be refunded. Other 
costs to be costs in the cause. 


R 


.D. Case remanded. 
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: MADRAS HIGH COURT 
Seccnd Civil Appeals Nos. 951 and 952 of 
1928 
March 24, 1938 
BURN AND Stopart, JJ. 

SECRETARY or STATH—AprPELLANT 

: __ _ versus 
MARY PONNAMMAL AND ofHERS— 
: RESPONDENTS 

‘Madras Irrigation Cess Act (VII of 1865), 9. 1, 
Proviso—Inamdar getting water from Government 
channel—Oid barrier for diversion purposes, replaced 
with Government's permission—Channel not widened 
—More land brought under cultivation—Liability for 
cess for new cultivation — Person paying cess in 
ignorance of right—Whether estopped from refusing 
to pay it in future—Estoppel. 

The plaintifs tram, village was irrigated by a 
tank which received its supply by a Government 
channel. Jnorder to divert the water along the 
channel, astone anicut had been in existence from 
time immemorial. The plaintiff inamdar applied for 
permission of the Government to replace the anicut 
by masonry dam inthe channel. The permission was 
granted. Thereafter the plaintiff brought under 
cultivation 30 acres of dry land by means of irriga- 
tion, The Government sought to assess him for this 
new area of land brought under cultivation. There 
was no evidence that showed that either the new 
dam was higher than the old one or that the channel 
leading to the tank was altered : 

Held, that the anicut and the supply channel having 
tTemained virtually unaltered, the inamdar was entitled 
to the water which ran down the channel into his tank 
and was entitled to use that in any way he pleased, he 
was not limited to the extent of wet cultivation which 
he was formerly making. Moreover, the extent of the 
4namdar’s right under the first proviso to 5.1 of the 
Madras Irrigation Cess Act, was governed by the 
physical dimensions of the supply channel and not 

y the actual quantity of water that might pass along 
the channel. Secretary af State for India in Council 
v. Sri Manant Prayag Dosjee Varu (1), distinguished. 
Secretary of State for India in Council v. Ambala- 
pana Pandar Sannadhi (2), applied. Balasurya 
Prasadhu Row v. Secretary of State (3), relied 
on, 
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When a person ir ignorance of his right pays water 
cess wrongly assessedon him, he cannot bg de@med 
to have agreed to pay such cess and such payment 
cannot estop him from refusing to pay it in 
future. - 
‘ne Government Pleader, for the Appel- 
lant. 
Messrs. R. Krishnaswamt and R. Sri- 
nivasan, for the Respundents. 
Judgment.—These appeals have 
arisen out of two suits filed against ` the 
Secretary of State for India in Council 
for the refund of money collected in the 
shape of irrigation cess under the provisions 
of the Madras Irrigation Oess Act. There 
were five plaintifs but they all belong to 
one family and they represent the 
inamdar of Raja Pudukudi. It will, there- 
fore, be convenient to speak of the “plain tif" 


in the singular. The plaintiff's inam 
village Rajapudukudi is irrigated by a 
tank which receives its supply from 


a jungle stream called Uppar. There is 
a supply channel from the Uppar to the 
tank which for three-quarters of its length 
runs through the Government land and 
for the other quarter through the inam 
land; in order to divert the water along 
the channel, a stone anicut has been 
in existence across the Uppar from time 
immemorial. In 18%8 the inamdar took 
the permission of the Government to 
re-place the then existing anicut which 
is described in the documents as an 


anicut built of rubble stones by a per- 
manent masonry structure. Permission 
was given, and the anicut was completed 
some timein 1888. In Faslis 1332-33, it 


was reported that the plaintiff had newly 
brought under wet cultivation about 32° 
acres of dry land and the Revenue Oificials 
imposed a water cess at the rate of one 
these 32 acres.of 


rupee per acre on 
Punjan. The suits were filed to recover 
these amounts (approximately Rs. 32 


per Fasli) and for an injunction against 
the representatives of the Secretary of 
State forbidding them to make any such 
levies in the future. 

The case on behalf of the Collector was 
that the irrigation cess had been properly 
levied. He alleged that by the construction 
of the new anicut in 188 the supply 
tothe plaintifistank had been increased. 
His case was that the new wet cultiva- 
tion was made with the aid of the 
additional water supplied by mens’ of 
the improved anicus. Le contended also 
that atthe time the anicut was con- 
structed there was, not indeed, an 
express agreement, but an implied agrees 
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ment between the Government and the belonging to the Government and when 
plaintiff, that if the plaintif should itwas found that the inamdar who was 
thereafter bring under wet cultivation entitled to irrigate certain inam lands 


any additional extent (over and above the 
immediately wet anicut under the tank) 
he would be liable to pay water rate. 
It was conceded that since the Government 
did not pay any, contribution towards 
the cost of the anicut, the plaintiff would 
not be liable to pay the full water rate 
but a reduced water rateof one rupee 
per acre. 

The issues framed by the 
District Munsif were as follows :— 

“I. Whether the plaintiff has been getting an 
appreciably larger supply of water for his inam 
lands fromthe Uppar river because of the anicut 
he was allowed to build across the river in the 
year 1888, and if so, whether he cultivated the 
lands assessed for water rate with such increased 
supply? 

IT. Has plaintiff agreed to the levy of water 
cess now objected to by him, and if so, was 
the agreement made under mutual mistake of the 
parties and without consideration, and is it 
void ? 

ITI. Is plaintiff estopped from contending that 
the levy of the water cess by defendant is 
illegal ? 

IV. Isthe levy of water cess complained of by 
the plaintiff legal ? 

V.. Is plaintiff entitled 
for? 

VI. What relief is plaintiff entitled to, if any ?” 

On the first issue the learned District 
Munsif fonnd that the plaintiff has not 
been getting an appreciably larger supply 
of water for his inamlinds from Uppar 
river because of the anicut that he 
was allowed to build across the river in 
the year 1888. This finding is con- 
firmed by the learned Subordinate Judge. 
It can only beattacked in this Court by 
contending, as the learned Government 
Pleader has contended, that the onus 
of proof was wrongly thrown in the Courts 
below. Quoting the case of Secretary 
of State for India in Council v. Sri Mahant 
Prayag Dosjee Varu <1), the learned Govern 
ment Pleader argues that the onus should 
have been thrown upon the plaintiff 
to sbow that he was not getting any 
more watersupplied to him than he was 
entitled toby virtue cfthe engagement 
implied inthe inam title deed granted to 
him atthe time of the Inam Settlement 
in 1867. We donot think that the case of 
Secretary of State for India in Council 
v. Sri Mahant Prayag Dossjee Varu (1) 
bas any bearing upon this case. That 
was a case of irrigation from a tank 

OM 71M L J 574: 168 Ind. Oas. 933; A I R 1936 
ae 794; (1936) M W N £01; 44 LW 483; 9 RM 


learned 


to the injunction asked 


from the tank had greatly increased the 
aren of the lands which he irrigated from 
the tank, it was held that the burden lay 


upon him to show that he was irrigating 
this increased extent of, land without 
using more water. This is an entirely 


different case from the one which we now 
have to deal. Here all the water for 
irrigation purpose is taken from the tank 
of the plaintif. We think that thisis a 
case in which as was observed in the’ 
Secretary of State for India in Council v. 
Ambalavana Panagar Sannadhi (2) in the 
circumstances, the burden was on the 
Government to show that the inamdar 
had been storing in his tank more water 
than he was entitled to underthe engage- 
ment. In our case there was no allegation 
on the side of the Government that the’ 
level of the anicut constructed across 
Upparin 1688 by the plaintif was any 
higher than the level of the rubble stone 
anicut which it placed. There was also 
no allegation thatthe dimensions of the 
supply channel from the anicut to the tank 
had beenin any way increased. Unless 
the anicut level was raised or the dimen» 
sions of the channel increased, it would 
be impossible for the change to make any 
difference in the quantity of water conveyed 
along the channel tothe tank. The only 
possible improvement inthe supply that 
could be occasioned by such a change 
would be the prevention of leakages, 
assuming thatthe old rubble stone dam 
was porous; but thereisno proof in this 
case and no statement by anybody that 
the old rabbe} stone dam did in fact 
leak. Inthese circumstances we think it 
is clear thatthe case is governed by 
the principle ofthe Balasurya Prasadhu 
Row v. Secretary of State; Urlum Case (3). 
The anicut and the supply caannel having 
remained virtually unaltered, the inamdar 
is entitled to the water which. runs down 
the channel into his tank and is entitled 
to use that in any way he pleases; 
he isnot limited to the extent of wet 
cultivation which he was making at the 
timé of the Inam Settlement (1867). 

The extent of the inamdar's right under 


(2) 33 M LJ 415 at p429; 42 Ind. Cas, 697; AI R 
1918 Mad, 516; 22 M L T 151; 917) M W N 


729, 

<3) 40M 886; 41 Ind. Cas. 98; AIR1917 PO 42; 
44 TA 16; 33M LJ 144; 22M LT 76; 15 A LJ 697; 
210 W N 1089;(1917) M W N 536; 19 Bom. LR 751 
6 L W 340;2P L W 260; 260 L J 290(P 0), 
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the first proviso to s.1 of the Madras 
Irrigation Cess Act is governed by the 
physical dimensions of the supply channel 
and not by the actual quantity of water 
that might pass along the channel. 
Even if it had been shown that a 
greater supply of water passed along the 
channel, nevertheless under the proviso 
the quantity would obviously be variable 


according to the conditions of the season 
from year to year. 
< With regard to Issue No. 2, it was 


found by the learned District Munsif and 
confirmed by the learned Subordinate Judge 
that there was no agreement between the 


plaintiff and the Government to the levy 
of water cess now objected to. This 
alsois really a question of tact. The 


learned Government Pleader referred us to 
the correspondence which passed between 
the plaintiff andthe Government in 1888 
and subsequently and has asked us to 
say that itdoes not imply an agreement. 
But wethink it is equally pcssible to 
explain this correspondence on the assump- 
tion that both the Government and the 
Plaintiff were under a misapprehension 
regarding the extent of the plaintiff's 
rights, Itis quite clear from the corres- 
pondence that the Government thought 
they would be entitled to levy water 
rate for any increased area brought 
under wet cultivation after the improve: 
ment of the anicut. Itis also quite clear 
that tbe plaintiff acquiesced in that view 
and thought that he would be liable to pay 
water rate for any such increased area. 
But this is not the same thing as saying 
that both the plaintiff and the Government 
agreed tothe payment and the imposition 
of the water cess. The learned Government 
Pleader was able to show that in 1891 
the plaintiff paid an amount of one 
Tupee per acre by way of water rate 
without protest and without taking any 
steps for its recovery. This, however, as 
both the lower Oourts have held, cannot 
estop the plaintiff from denying his 
liability. We may quote here the judgment 
of the Privy Council in Appeal No. 119 of 
1931 Secretary of State for India v. Subra- 
mania Ayyar (4}, dealing with a some- 
what similar case, their Lordships made 


the following observations: 

“The action was brought,as has been said by 
the trustee of the temple for a declaration that the 
temple was not bound to pay cess. They had been 
paying cess for some fen or fifteen years, but they 

(4)64 M LJ 915; 143 Ind. Cas. 150; A IR 1933 P C 
169; Ind. Rul, (1932) PO 129; 370 WN 685; 57 OL J 
425; (1933) M W N 559; 38 L W 33 (P O) 
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said they have paid it under a mistake as to their 
right and they claimed re-payment of the amount 
that they had paid. It is obvious that thea am8unt 
which they were entitled to claim would be 
affected by the Limitation Act, but as to that, no 
question arises inthis particular suit; the question 
being whether they ought to have paid it 
atal" | . 

We think the case is really concluded 
by the findings of fact gf both the lower 
Courts namely that the plaintiff was zot 
getting an appreciably larger supply 
after the construction of the anicut in 
1838 and that there was no agreement by 
the plaintiffto pay water cess to which 
he now objects. The appeals must, therefore, 
fail and are dismissed with costs. 


N =D. Appeal dismissed. 
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LAHORE HIGH COURT 
First Oivil Appeal No. 455 of 1936 
January 4, 1938 
ADDISON AND DIN MOHAMMAD, JJ. 
ISHAR DAS—PLAINTIFF—APPELLANT 
versus 
RALLIA RAM AND ANOTaBR—DEFENDANTS 

—RESPONDENTS. 

Limitation—R and other partners getting contract 
from Municipality and depositing with it ceftain 
amount as security—Suit by S against R in indivi- 
dual capacity—Deposit money attached and sold to 
B—Suit by B beyond limitation for recovery of 
deposit on basis of hia purchase of R's right in it— 
B held could not claim extension of limitation— 
Sale to B held illegal as in contravention of 0. XXI, 
r. 49, Civil Procedure Oode (Act V of 1908), 

One R along with three other persons, obtained 
a contract from the Municipal Committee, and the 
firm in whose name the contract stood deposited 
Rs. 2,000 by way of security. Subsequently, one § 
instituted a suit for recovery of some money against 
R in his individual capacity and obtained a decree 
against him. In execution of that decree, he made 
an application for attachment and sale of the amount 
lying in deposit with the Municipal Committee. 
That amount was sold in favour of B. In the mean- 
time, one of the four partners of the firm in, whose 
name the contract had been obtained instituted a 
suit against the Municipal Oommittée, for recovery 
of the deposit money. Throughout the pendency of 
the suit or the appeal, B never made an attempt to 
be brought on the record as a plaintiff in the case. 
He, however, instituted a suit for recovery of 
certain sum against the Municipal Oommittee, on 
the basis of the alleged purchase of R's rights in 
the monies lying in depoeit with the said Oom- 
mittee, The suit was beyond limitation : 

Held, that anything done behind the back of a debtor 
did not tend to extend the period of limitation 
originally provided for the recovery of a debt under 
the Limitation Act. Had R put forward a claim 
against the Municipal Committee for recovery of 
the amount lying in deposit with it, he could sue 
only within the period prescribed for the suit under 
the Limitation Act. His rights were in the execu- 
tion of. a decree purchased by B who as an assignee 
from R stood in his shoes and could not by the 
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mere fact of his purchase override tha provisions 
of the Limitation Act. It could not be argued, 
that ®nce,an attachment of debt is made, the 
Limitation Act, ceases to operate and that an suc- 
tion-purchaser is at liberty to recover the amount 
at any time that he likes in complete disregard of 
-the provisions of the Limitation Act. Moreover, B 
would not claim a fresh period of limitation merely 
on the basis of an order which referred him to a 
regular Oourt of law ifso advised. 

Held, also the very stle relied on by B was illegal 
inasmuch asit obviously disregarded the clear pro- 
visions of law as laid down in O. XXT, r. 49, Oivil 
Procedure Code, 

F. O. A. from an order of the Sub Judge, 
Firet Class, Amritsar, dated December 8, 
1936. . 

Mr.J. G. Sethi. for the Appellant. 

Messrs. Dev Raj Sawhney and Behari 
Lal, for the Respondents. 


Din Mohammad. J.—The suit ont of 
which this appeal has arisen was instituted 
“in the following cireumstances: One Rallia 
Ram along with three other persons, who 
are not on the record, obtained a contract 
from the Municipal Committee, Amritsar, 
and the firm in whose name the contract 
stood deposited Rs. 2,000 by way of secu- 
tity in the first instance and in the course 
of the execution of the work Rs. 8,000 
were further deducted from the amounts 
due to the contractors on that account. 
Subsequently, one Salig Ram instituted a 
suit for recovery of some money against 
Rallia Ram in his individual capacity and 
obtained a decree against him. In execu- 
- tion of that decree, he made an application 
for attachment and sale of the amount 
lying in deposit with the Municipal Com- 
mittee, Amritsar. That amount was sold 
in favour of Billa Mal, father of Ishar Das, 
on July 18, 1931. In the meantime, on 
June 22,1931, the fcur partmers of the 
firm in whose name the contract had been 
obtained instituted a suit sgainst the 
Municipal Committee, Amritsar, for reco- 
very ‘of a certain amount, including 

Rs. 10,000 mentioned above. 

“On December 16, 1933, the suit was 
partially decreed and on January 22, 1936, 
the decree made by the trial Court was 
upheld by this Court with certain modifica- 
tions. It may be mentioned here that 
throughout the pendency of the suit or the 
appeal, the plaintiff or his predecessor-in- 
interest never made an attempt to be 
brought on the record asa plaintiff in the 
case. He, however, instituted the present 
suit for recovery of Rs. 7,343-12-0 against 
the Municipal Committee, Amritsar, on the 
_basis of the alleged purchase of Rallia 
Ram's rights in Rs. 10,000 lying in deposit 
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with the said Committee. Rallia Ram, too 
was impleaded as a defendant in the case, 
but it was expressly stated in the plaint 
that the plaintiff prayed for a decree against 
the Municipal Committee alone and the 


-plaintif further amplified this statement 


before the framing of the issues that Rallia 
Ram was a proforma defendant only and 
that no relief was being claimed against 
him. Both Rallia Ram and the Municipal 
Committee resisted the suit on various 
grounds and on the pleadings of the parties 
the following issues were framed : 

“(1) Whether Sain Das, Prem Das and Sundar 
Das are necessary parties in the suit? (2) Whe- 
ther the suit is within limitation ? (3) Whether 
the amount in suit has since been forfeited and 
what is ita effect? (4) Whether plaintiff purchased 
this amount in the auction proceedings in the 
decree in favour of Salig Ram against Rallia Ram ? 
(5) What is the share of Rallia Ramin the amount 
of Rs. 10,000? (6) Relief.” 

The Subordinate Judge came to the con- 
clusion that the three persons mentioned 
in Issue No. 1 were necessary parties to the. 
suit and inasmuch as they had not been 
joined as defendants in the case, the suit, 
failed on that ground alone. He further 
held that the suit was barred by limitation. 
Issue No. 3 was not pressed before him and 
hence it was not decided. On Issue No. 4 
the decision went in favour of the plaintiff 
and Issue No. 5 was decided against him 
on the ground that it had not been estab- 
lished that Rallia Ram had any share in 
the money in suit. On these findings the 
Subordinate Judge dismissed the suit, 
leaving the parties to bear their own costs 
on the ground that the plaintiff had failed 
on a question of law. The plaintiff has 
appealed. 

Counsel for the appellant has mainly 
stressed the question of limitation before 
us. He has contended that as stated in 
the plaint the cause of action arose to the 
plaintiff on June 1, 1933, when he was 
directed by the executing Court to institute 
a regular suit if so advised and bas referred 
to Hart Shankar v. Naran Karsan (1), 
Krishnaji v. Kashibat (2), Vasudeo v. 
Eknath (3) and Tayabali Ghulam Husein 
v. Atmaram Sakharam (4) in support of 
his centention. These authorities, however, 
are not in point. They deal with a 
different matter and proceed on facts which 
are apparently distinguishable from the 
facts of the present case. In Hari Shankar 
v. Naran Karsan (1), the plaintiff obtained 

(1) 18 B 280. 

(2) 30 B 115; 7 Bom. L R 667, 

(3) 35 B 79; 8 Ind. Oas. 639; 12 Bom. L R 956. 

(4) 38 B 631: 25 Ind. Cas, 375; AIR 1914 Bom. 299; 
16 Bom. LR 520, : 
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a decree against one Ishvar, and in execu- 
tion, attached the property in dispute. The 
defendants intervened and obtained an 
order for the removal of the attachment on 
August 11,1885. On August 13, 1589, the 
plaintiff instituted a suit fora declaration 
shat the property belonged to the judg- 
ment-debtor, and as such, was liable to 
and sale. The defendants 
pleaded that they had been in possession 
of the property for more than 12 years 


` prior to the institution of the suit and that 


_ the suit was therefore barred. The learned 


Judges who heard the appeal held that 


. it was a suit to set aside the order of 


August 11, 1888, and should be determined 
by ascertaining the rights of the parties 
at the date of tbat order. As the defen- 
dants had not at that date acquired a title 
to the property by adverse possession for 
12 years, the plaintiff was entitled to a 
decree. In Krishnaji v. Kashibai (2), the 
defendant’s hrsband Vishnu sold ceriain 
land to Vithal on June 1, 1889, and passed 


.to him a rent-note, the period of which 


expired on March 20, 1890. 

Subsequent to the expiry of the peoiod, 
Vishnu, and after bis death his widow, the 
defendant, continued in possession. After- 


“wards the plaintiffs to whom the land had 


been sold, having obtained a decree for 
possession against the sons of Vithal, 
Vithal’s widow Kashibai, caused obstruc- 
tion to delivery of possession in execution 
of the decree. The plaintiffs thereupon on 
January 22, 1902, applied for the removal 
of the obstruction and the Oourt, on 
July 26, 1902, ordered „that their applica- 
tion be registered as a suit between the 
decree-holders as plaintiffs and the claimant 
as defendant. It was held that the claimant 
was not entitled as against the decree- 
holders tocount the time up to July 26, 
1902, when the application was numbered 
as a suit, as the pericd of hie adverse 
pessession. The 12 years of adverse posses- 
sion expired in March 1902, and prior to 
that the proceedings had been taken. In 
Vasudeo v. Eknath (3), it was held that 
the suit having been brought by the plain- 
tiff unders. 283, Civil Procedure Code of 
1882 (O. XXI, r. 63, Civil Procedure Code 
of 1908) to establish his right to attach 
and sell the property in dispute as that of 
his judgmentedebtors R and D in execution 
of his money decree, all that he had to 
prove was that on the date of attachment 
the judgment-debtors had a subsisting 


Tight to the property; and that the suit 


must therefore be tried as if it were a suit 
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for possession by the judgment-debtors. In 
Tayabali Ghulam Husein YV. Atmaram 
Sakharam (4), it was held that it was not 
cpen to the garnishee to plead a defence 
which had already, in an execution 
enquiry, been unsuccessful, except in a 
suit instituted within one year from the 
date of the adverse order, that the property 
attached could be-regarded as property in 
the possession of the garnishee in trust for 
the judgment-debtor, and therefore could 
be attached. It may Le remarked that in 
the present case the Municipal Committes, 
Amritsar, had not been unsuccessful in its 
objections. . 

We cannot persuade ourselves to believe 
that anything done behind the back of a 
debtor tends to extend the period of limita- 
tion originally provided for the recovery 
of a debt under the Limitation Act, Had 
Rallia Ram put forward a claim against 
the Municipal Committee for recovery of 
the amount lying in deposit with it, he 
could sue only within the period pres- 
eribed for the suit under the Limitation Act. 
His rights were in the execution of a decree 
purchased by the plaintiff. The plaintiff as 
an assignee from Rallia Ram stood in his — 
shoes and could not by the mere fact ôf his 
purchase override the provisions of the 
Limitation Act. We are not at all impressed 
by the argument advanced on behalf of 
the appellant that once an attachment of 
debt is made, the Limitation Act ceases to 
operate and that an auction-purchaser is 
at liberty to recover the amount at any 
time that he likesin complete disregard of 
the provisions of the Limitation Act. We 
agree with the Subordinate Judge theres 
fore that the plaintiff's suit was long time 
barred when if was instituted. At best 
the cause of action for reovery of the 
amount in suit accrued to Rallia Ram when 
the contract was broken, and as Qounsel 
for the appellant has not relied on any 
acknowledgment whatsoever for the exten- 
sion of the period of limitation and as the 
plaintiff did not take proper steps open to 
him under the law to recover the amount, 
he cannot escape the consequences of his 
laches and claim a fresh period of limita- 
tion merely on the basis of an order which 
refers him toa regular Court of law if so 
advised, 

In. our view, this is not the only defect 
in the plaintiff's suit. It fails on several 
other grounds too. For instance, the very . 
sale relied on by the plaintiff was illegal 
inasmuch as it obviously disregarded the 
clear provisions of law as laid down in 
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O. XXI, r. 49, Civil Procedure Oode. The 
amount in suit was part of a partnership 
property and consequently it could not be 
sold in the manner in which it was done. It 
was incumbent upon the Court to observe 
the precedure provided for the attach- 
ment of such property. Similarly, the 
plaintiff cannot abtain any relief in the 
absence of the three persons whom he did 
not choose to implead even when the defect 
was pointed out to him. They are interested 
in the amount in suit and not action 
prejudicial to their interest can be taken 
behind their back. It is also not proved 
cn the record that Rallia Ram has any 
sharein the property in suit. Oounsel for tke 
appellant has mainly relied in this connec- 
tion on a statement made by Rallia Ram 
on November 26, 1936, but firstly this state- 
ment even if admissible, which is doubtful, 
is insufficient to prove the appellant's con- 
tention, and secondly, it has. been c:ntra- 
dicted by Rallia Ram himself on this 
record on several occasions. In his written 
statement, he pleaded unequivocally that 
he had no concern with the amount in 
suit and in his statement in Court on 
August 19, 1936, be adhered to the avere 
‘ment made in the written statement. On all 
these grounds, we maintain the order of 
the Court below and dismiss this appeal 
with costs. 

D. Appeal dismissed. 


ne 


NAGPUR HIGH COURT 
Second Civil Appeal No, 162-B of 1935 
July 22, 1938 
Nryoer AND GRUER, JJ. 
G. N. GODBOLE—RgckEtver— 
APPELLANT 
. versus 
Musammat NANI BAI ann 0OTHERS— 
RESPONDENTS 

Practice—Pleadings—Calling deed both bogus and 
fraudulent held, not good pleading — Deed may be 
fraudulent without being bogus—Provincial Insolvency 
Act (V of 1920), sa. 4, 56 (3), 54, 53— Receiver realis- 
ing assets— Must show that they belong to insolvent— 
Proceeding under s. 4, if tantamount to suit under 
8,53, Transfer of Property Act (IV of 1882)— 
Limitation for—Limitation Act (IX of 1908), Sch. I, 
Art. 120—Scope of as. 54 and 4 of Insolvency Act— 
S. 54, if limite operation of s. 4—-Trunsfer made 
more than iwo years priorto petition —If canbe 
ange in Insolvency Court — Proper proce- 
ure, 

To calla deed of partition both fraudulent and 
bogus is not a clear piece of pleading. By ‘bogus’ 
is meant that the deed was amere cloak or blind, 
i.e, there was no partition but a pretence of making 
ope, Ondhe other hand, to say that a fraudulent 
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deed of partition was effected means that there wag 
a real partition executed with a fraudulent intent, 
Of course, fraud would nearly always be committed 
in executing a bogusdeed, but a deed may be fraudu- 
lent without being bogus, and so it is better to keep 
the positions separate. [p. 298, col. 1,] 

For the Receiver to realize the assets of the in- 
solvent. they must be shown to belong to tHe insol. 
-vent. Ifthey do not, the Receiver has no present 
right to remove a stranger in possession; he would 
have to file a separate suit against him. Even on 
the view that proceedings under s. 4 of the Pro- 
vincial Insolvency Act should be held to be tante 
amount to a suit under s. 53 of the Transfer of Pro- 
perty Act, it would follow that the suit would have to 
be within time when the insolvency proceedings 
began. This would be six years under Art, 120 of 
the Limitation Act from the date of accrual of the 
cause of action. Lal Singh v. Jai Chand (6), relied 
on. abid] 

Sections 53 and 54, Provincial Insolvency Act, 
do not merely lay downa rule of substantive law or 
a rule of evidence favouring the Official Receiver 
but also confer jurisdiction upon a Court of ingol- 
vency, and hence limit the operation of s. 4, 
Amjad Ali v. Nand Lal (8), reliedon. Anwar Khan 
v. Muhammad Khan (5), commented upon. View of 
Sen, J., approved. Official Receiver, Tinnevelly 
ee Mudatiar (8), referred to. [p. 299, 
col, 2. 

Section 4, Provincial Insolvency Act, doesnot give 
power to the Insolvency Court to aunul transactions 
which may have been entered into more than two 
years prior to the petition for insolvency and which 
are voidable under the ordinary law unders. 53 of 
the Transfer of Property Act. Transactions of this 
nature must be challenged, if at all, in the ordinary 
Civil Court and not in the Insolvency Court. Ifthe 
Insolvency Court is competent to determine the 
legality and propriety of transfers which had taken 
place morethan two years before the orders of 
adjudication, there could have been no object in 
prescribing a shorter term in s. 53 of the Act, 
The question whether the transaction is bogus or 
fraudulent cannot be agitated in the Insolvency Court 
except under s. 53 of that Act which only covers 
transfers made within two years of the petition, 
Sen, J's viewin Anwar Khanv. Muhammad Khan 
(5), approved. 

[Case-law referred to.] 

S. C. A. from the appellate order, of the 
Court of the District Judge, Amraoti, dated 
June 17, 1935, in Miscellaneous Oivi] 
Appeal No. 124 of 1934, reversing the decree 
of the Oourt of the Subordinate Judge, First 
Class, Ellichpur, dated October 3, 1934, in 


Insolvency Oass No. 4 of 1932. 


Mr. M. R. Bobde,for the Appellant. 

Rai Bahadur M. B. Kinkhede with Mr. 
A. R. Kulkarni, for the Respondents. 

oh bo Ti appeal arises out of 
insolvency proceedings in which one 
Mahadeo Deshmukh was adjudicated ine 
solvent on July 29, 1932, on his application 
dated January 16, 1932. The present 
appellant isthe Receiver in that case and 
the respondents are Musammat Nanibai, 
wife of Mahadeo, and Sahebrao, their minor 
son. The question at issue was whether 
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the Receiver was entitled to have declar- 
‘ed void a partition which took place in 
that family on February 22, 1923, as evi- 
denced by a deed of partition of that date 
‘and to pursue the shares which went to 
the wife and son, in order to satisfy pre- 
partition debts incurred by the insolvent. 
These debts are acknowledged in prc- 
missory notes, dated June 11, 1922, and 
August 4, 1922, in favour of Madanlal 
‘and Shriram, respectively, on which about 
-Rs, 3,100 were due on decrees when the 
insolvency case was started. 

. The Receiver's application dated Janu- 
ary 20, 1933, purports to be under s. 4 
of the Insolvency Act and states that the 
deed of partition is fraudulent and bogus, 
‘mtended to shield the property from cre- 
.ditors, that the minor son and the wife 
are’ shown in the village papers as in 
“possession of their shares and so the deed 
‘must be set aside before the Receiver can 
take actual possession; hence the prayer 
that, being void as against the Receiver, 
it should be set aside. 

To call a deed both fraudulent and 
-bogus isnot a clear piece of pleading. 
By ‘bogus’ is meant that the partition was 
‘a mere cloak or blind, i.e, there was no 
‘partition but a pretence of making one. 
On the other hand, to say that a fraudulent 
deed of partition was effected, means that 
there was a real partition executed with a 
fraudulent intent, of course, fraud would 
‘nearly always be committed in executing 
‘a bogus deed, but a deed may be fraudu- 
lent without being bogus, and so it is 
‘better to keep the positions separate. 
The trial Court, however, finds that in 
the present case the partition deed is 
fraudulent and bogus and liable to be 
‘annulled, while the lower Appellate Court, 
finds that there was nothing fraudulent or 
bogus about the partition which should 
not be annulled so long afterwards. The 
first Court also found that these pre- 
partition debts were incurred by the in- 
solvent as manager and for joint family 
purposes, and that finding has not been 
interfered with by the lower Appellate 
Court. The decision of the latter Court 
depends on its finding that provision was 
made in the partition deed for the ‘pay- 
ment of existing debts and so there was 
no fraud on creditors, and secondly, it is 
found that the remedy of the Receiver is 
barred by limitation. 

Although this is a second appeal, the find- 
ings of fact are questioned by the learned 
Counsel. for the appellant, It is therefore 
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necessary to settle them before seeking 
for the law to be applied. A 


There can be no doubt that the pértition 
was real and not bogus. The shares were 
determined, and it was carried into effect 
by mutation of names and has been acted 
on foranumber of years by the giving 
of kabuliyats mentioned by the witnesses. 
It was also not conterfded that it was 
unreal in so far as the insolvent’s brother 
Rangarao was concerned. The finding 
of the lower Appellate Court on this point 
is, therefore, unassailable. 

Secondly, were the debts borrowed by 
Mahadeo as manager for family purposes ? 
The Receiver proved that Mahadeo was 
a young man of extravagant, and to a 
certain extent of dissipated habits, but he 
failed to prove that these particular debts 
were incurred for the purposes of vice. On 
the contrary the first Oourt believed the 
evidence that the debts were incurred for 
agricultural purposes. If so. they would 
be binding even if there would have been 
no necessity to borrow them if Mahadeo 
had been more careful of his money. The 
lower Appellate Court, although it re- 
cognizes that Mahadeo was a young man 
of weak intellect and dissipated habits, 
does not find that the debts were not bind- 
ing: on the contrary it proceeds on the 
assumption that they were, but that the 
non-applicants are protected because they 
made provision for their payment. The 
concurrent finding of the two Courts on 
the point must be accepted by us. 

Taking the partition to ba a real 
transaction, and assuming for argument’s 
sake that it was made to elude the credi- 
tors, let us see what follows. It has been 
established in two recent cases of this 
Court, Firm Govindram Dwarkadass v. 
Nathulal (1) and Jainarain Mulchand w., 
Sonaji (2) following Subramania Ayyar v. 
Sabapathy Ayyar (3), Arumugam Chetty v. 
Muthu Koundan (4) and other authorities 
that a creditor cannot in execution of a 
decree against a father alone on a pre- 
partition debt proceed against the shares 
allotted to the sons at partition, the reason 
being that after partition that property 
neither belongs to the father nor has he 

G) I L R938) Nag. 10: 170 Ind. Cas. 724;AIR 
1937 Nag. 45; 19 N L J 143; 1JORNi. . : 

(2) IL R (1938) Nag. 186; 174 Ind. Oas. 621; A IR 
1938 Nag. 24:10 R N 408 


(3) 51 M361; 110 Ind. Cas, 141; A I R1928 Mad. 
657; 54 M L J 726; (1923) M W N 346; 27 L W688 


(FB). 
(4942 M 711; 52 Ind. Oas, 525; A I R 1919 Mad. 
oe J166;9L W 565; (1919) M W N 409; 26. 
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any disposing power over it. In such 
circumstances, the only course for the 
creditor® would be to tile a suit against 
the son on the score of his pious obliga- 
tion to pay his father's debts and get a 
decree to reach the son's share. Now, in 
insolvency the creditor cannot proceed 
against the son’s property directly when 
the son isnot adjedicated insolvent. He 
could, however, have either filed a suit 
against the son as above, or sued under 
s. 53 of the Transfer of Property Act for 
a declaration that the partition was fraudu- 
lent and did not bind him. Is the Receiver 
in any better positfon than this? If he 
can invokes. 53 of the Provincial Insol- 
vency Act he undoubtedly is, but when he 
has to fall back ons. 40f that Act, how 
is he situated. 

“The words in that section “subject to 
the provisions of this Act’ are certainly 
not otiose, and one of the provisions which 
must apply is s. 56 (3). This is conceded 
even when it is argued that s. 4 is not 
subject to s. 53, for instance, by Dalal, J. 
in Anwar Khan v.Muhummad Khan (5) 
For the Receiver to realize the asssets they 
must be shown to belong to the insolvent. 
If they donot, the Receiver has no 
present right to remove a stranger in 
possession; he would have to file a separate 
suit against him. Even on the view that 
proceedings under s.4of the Insolvency 
Act should be held to be tantamount to a suit 
under s. 53 of the Transfer of Property Acts 
it would follow thatthe suit would have to 
be within time when the insolvency pro- 
ceedings began. This would be six years 
under Art. 120 of the Limitation Act from 
the date of accrual of the cause of action: 
Lal Singh v. Jai Chand (6). 

_Authorities certainly differ on this ques- 
tion whether s.4 of the Provincial Insolvency 
Act allows the Court to travel beyond the 
restriciion of the two years fixed by s. 53 
of the Act, and deal with a transfer 
alleged to be voidable because it is in 
fraud of creditors, as distinct from bogus 
or sham. In Hari Chand Rai v. Moti Ram 
(7) the transaction, a lease, was entirely 
fictitious. Sulaiman, J. distinguished such 
a transfer from one of the kind under 
discussion, 7. e. one which was a good 
transfer when originally made but subject 
to an oplion of avoiding it to be exercised 


(5) 51 A 550 at p 557; 113 Ind, Oas, 819; A IR 1928 
All. 105; (1929) A LJ 155 (F B). 

(6) 12 L 262; 130 Ind. Oas. 778; A IR 1931 Lah, 70; 
31 P L R 1014; Ind. Rul. (1931) Lah. 346. 

(7) 48 A 414; 94 Ind. Oas. 429; A IR 1926 All, 470; 
MALT 495, 
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by the Receiver. He held that section 
applied to the fictitious transfer, while 
Mukerji, J. held thatit applied to neither 
kind and that tke only possible section 
was s. 53 for which the allowed distinction 
in the nature of these transactions did 
not exist. Ib would appear that Sulaiman, J. 
did not give a decided opinion about 
voidable transfers. He did say that the 
limitation of two years prescribed under 
s. 53 is applicable to all cases where 
the transfer when originally made was a 
gocd one, but he also said that he would 
require further consideration before ex- 
pressing any final opinion as to whether 
the expression “of any nature whatsoever” 
in s. 4 would cover a prayer to avoid a 
document voidable under s. 53 of the 
Transfer of Property Act. 

In Anwar Khan v. Muhammad Khan (5) 
the following two questions were referred 
to a Full Bench : 

(1) Whether an Insolvency Oourt can 
try a question of title raised on the basis. 
of a transfer which took place more than 
two years prior to the adjudication, having 
regard to the provisions of s. 53 of the 
Insolvency Act ? 

(2) Would it make any difference if the 
Receiver alleges thatno transfer had been 
intended from the very beginning and no 
title had passed, the transaction being a 
mere paper transaction and void ?” 

Dalal and King, JJ. answered the first 
question in the affirmative, and so far 
then the second did not arise. Sen, J. 
dissenting held that only where the trausfer 
was intended not to be operative could 
the Receiver apply for its annulment 
under s. 4. In reviewing previous authori- 
ties Dalal, J. said that Sulaiman, J. in 
Hari Chand Rai v. Motiram (7), was of 
opinion that the jurisdiction of the Insol- 
vency Court extended to all transactions 
raising questions of title whatever their 
date may be. With due respect we think 
that Sulaiman, J. did not go to that length, 
At p. 557 of Anwar Khan v. Muhammad 
Khan (5), Dalal, J. lays down that s. 4 deals 
with jurisdiction and the words “subject 
to the provisions of this Act” mean that 
the jurisdiction is circumscribed only by 
such subsequent sections as deal with the 
jurisdiction of the Court. On this view he 
holds that it is circumscribed by e. 56 but 
not by ss. 53 and 54. We confess that we 
are unable to follow this distinction, and 
prefer the reasoning of Sen, J. who says 
that ss. 53 and 54 do not merely lay down 
a Tule of substantive law or a rule of evi- 
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dence favouring the Official Receiver but 
also confer jurisdiction npon a Oourt of 
Insolvency, and hence limit the operation 
of s. 4. The Judge partinently asks if 
s.56 imposes restrictions upon the power 
of the Court of Insolvency whvnots 53. 

The view expressed by Sen. J. was 
followed in Sheikh Amjad Ali v. Nand Lal 
(2), by Muhammad Raza and Pullan, JJ. 
This case is precisely in point as the deed 
in question was alleged to be in frand of 
creditore, executed to defeat them and not 
binding on the Receiver or the creditors 
The learned Judges referred to the conflict 
of authority between the Allahabad and 
Caleutta High Courts which led to the 
genesis of s. 4, and approved of the opinion 
of the Madras High Court in Oficial 
Receiver, Tinnevelly v. Sankaralinga 
Mudaliar (9) that the section declares 
what has been the law all through. Re- 
ferring to Sen’ J.’s judgment, they gay : 

“The learned Judge has laid emphasis on the 
limited nature of the jurisdiction of the Insolvency 
Qourt as clear from the Act itself and we would 
support this view by referring to the head-note which 
appears to the Act over the ss. 51 and 55 inclusive. 
The head-note runs: ‘Effect of insolvency on antece- 
dent transactions.” We do not consider that where 
ins. 53 which is governed by this heading the Act 
gives the Oourt power to annul transactions entered 
into within two years, we should go out of our way to 
find that a genera] section in the same Act gives 
power to the Court to annul transactions which 
may have been entered into at any time and which 
are voidable under the ordinary law under s 53 
of the Transfer of Property Act. In our opinion, 
transactions of this nature must be challenged, if 
at all, in the ordinary Civil Court and not in the 
Insolvency Court. This was the view expressed by 
a Bench of this Oourt in Hinge Lal v, Jehwahir 
Prasad (10) and it appears from the judgment of the 
Full Bench of the Allahabad High Court to which 
we have referred that the Judges of the Court are 
far from being unanimous in holding the contrary 
view." 

These remarks have our respectful con- 
currence, and we also feel the force of 
Sen, J.’s observation : 

“If the Insolvency Court is competent to determine 
the legality and propriety of transfers which had 
taken place more than two years before the orders of 
adjudication, there could have been no object in 
prescribing a shorter term in s. 53 of the Act ” 

-We are aware that in Shree Radha- 
krishna Thakur v. Official Receiver 
(11) after a review of the authorities 


(8) 5 Luck 742; 123 Ind Oas. 217; A I R 1930 Dudh 
314:7 O W N 377: Ind. Rul. (1930) Oudh 169. 

(9)44M 524; 62 Ind. Oas. 495; A IR 1921 Mad. 
204; 40 M L J 219; (1921) M W N 936; 14 L W 

(10) 5 O W N 964; 114 Ind. Oas. 126; Ind. Rul. (1929) 
Oudh 126 

(11) 59 © 1135; 139 Ind. Oas. 323; A I R193? Oal. 
642; 86 a L J 448; 36 OWN 499; Ind. Rul. 1939) 

al, . 
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the opinions of Mukerji, J. and Sen, J. 
were not followed, and it was held ¢hat 
the Insolvency Court could decide ques- 
tions of title where s. 53 had no appli- 
cation. The matter before the Court, 
however, wasa sham or benami transaction 
and nota real but fraudulent one, and so 
these remarks are really obiter dicta so 
far as we are now concerned. We would 
indeed agree with these remarks of 
Mukerji, J. in the Calcutta case : 

“Tt has been argued that s. 55cl. (c) of the Act 
militates against the avoidance of transfer under 
s. 53 of the Transfer of Property Act. In my 
opinion, the true interpretation of that section is 
that insolvency itself will not invalidate the transfer 
except in cases provided for by the Act itself, 
but the avoidance of transfers under the gerenal law 
or under g, 53 of the Transfer of Property Act is 
not affected by the section.” 

We have to add to this only that in our 
opinion such avcidance under the general 
law or uader the Transfer of Property Act 
must be by separate proceedings and not 
under the Insolvency Act. 

In Biseswar Chaudhuri v. Kanhai Singh 
(12) the Judges had todeal with a transaction 
alleged to be benami and in fact no transfer 
at all. However, a clear distinction was 
drawn by the Judges between such cases 
and those of real transfers, and their 
opinion was that s.4 was coatrolled by 
s. 53 only in reepect of real transfers made 
by tke insolvent. In view of their discus» 

im of the whole question that opinion, 
though in part obiter, is valuable. 

In the above discussion we have proceeded 
on the assumpticn that the partition could 
be avoided because no proper provision has 
been made for payment of dabts. Our 
conclusion being thət whether this be so 
or not, the question could not be agitated 
in the Insolvency Court except under s. 53 
of that Act, we need not launch into, a 
detailed examination of the nature of the 
partition. We note briefly the objections 
to it that it repudiates the debts incurred 
by Mabadeo and throws the liability for 
their payment upon the share allotted to 
him, which share is less by 9 pies than 
that to which he was legally entitled. 
Farther, it does not provide for the debts 
before allotting the shares bus says that 
Mahadeo should pay them out of his share. 
On tha othsr hand it appears that at the 
moment the property allotted to Mahadeo 
was Rs. 10,000, which was more than suffi- 
cient to cover the debts amounting then 
to about Rs. 9,000. Sulaiman, A. O. J. in 


aa 11 Pat 9; 136 Ind. Oas, 299, A I R 1932 Pat. 
129; 13 P L T 298; Ind, Rul. (1932) Pat. 75, o 
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Bankey Lal v. Durga Prasad (13) has 
discassed what the making of a proper 
provision for debt means, and the above 
arraugemeat certainly does not come up 
to his criterion as the debts were not 
provided for before the father was given 
his share in the remainder; nor was that 
share his legal one,on a par with that of 
his son. On that view,of the matter, the 
partition might have been avoided if 
appropriate steps to do so ontside the 
Insolvency Act had been taken in time. 
As things are, we find that the decision of 
the lower Court is correct and dismiss this 
appeal with costs on the appellant. Pleas 
der’s fee Rs. 100. r 


D. Appeal dismissed. 

(13) 53 A 868; at p 877; 135 Ind. Oas. 139; A IR 1931 
AEE A0) A L J917; Ind, Rul. (1932) All. 27 
(F B). 4 


LAHORE HIGH COURT 
Second Appeals Nos. 15 and 17 
of 1937 
June 2, 1937 
BHIDE, J. 
BASHARAT ALI SHAH— APPELLANT 
versus 
RAM RATTAN (OrrioraL Reopives) 


AND OTHERS — RESPONDENTS 

Provincial Insolvency Act(V of 1920), ss. 4, 53— 
Insolvency Court, powers of—Transjer more than two 
years before adjudication—It can be set aside under 
8 å and not under s. 53~-Proper way of dealing with 
question—Transfer of Property Act (IV of 1882), 
8. 52—Transfer in favour of wife in lieu of dower 
more than two yearsof adjudication as insolvent of 
husband—Wife mortgaging property—In execution of 
mortgage decree, property purchased by third person 
—Transfer in favour of wife found fraudulent— 
Official Receiver seekingto avoid transfer—Transfer 
held not void but voidable and could be set aside subject 
to, purchaser's rights—Transfer in favour of pur- 
chaser held could not be set aside. 

Section 4, Proviucial Insolvency Act, only em- 
powers the Insolvency Court for the sake of con- 
venience to decide any questions of title, priority, 
etc,, which arise inthe course of insolvency pro- 
ceedings. It is open tothe Insolvency Court to try 
such questions or leave them to be decided by an 
ordinary Civil Oourt, if it chooses to do so, 
Ram Duta Mal v. Official Receiver, Lahore (3) and 
Anwar Khan v, Mohammad Khan (4), relied on. 

Where a transfer is made by a person more than 
two years befcre his adjudication, it can be set 
aside under s. 4 ofthe Aci and not unders. 53. The 
Insolvency Court can deul with the question accord- 
ing to the same principles which would govern @ 
suit for avoidance of the transfer under the ordinary 
law. Atmaram Udhavdas v. Dayaram Suwney 4b) 
and Ghani Muhammad v. Dina Nath (6), relied on 
Lp. 303, col. 1.] 

, Oertain properties were transferred by a Muham- 
madan to his wife in lieu of her dower but. more 
than twe years before he was adjudicated as an in- 
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solvent, the wife mortgaged the properties and in 
execution of the mortgage decree the property was 
purchased by third person. The transfer in favour 
of the wife was found to be fraudulent and thé 
Official Receiver applied to avoid the transfer: 

Held, that the transfer was not void but only void- 
able and was liable to be set aside under s. 53, 
Transfer of Property Act, but only without impair- 
ing the rights ofa bona fide transferee for valuable 
consideration. Asthe rights of the purchaser at exe- 
cution of the mortgage decree had come into exist- 
ence before the application was made by the Receiver 
for avoiding the transfer, sale in his favour must 
stand. |p. 303, col 2.] 

5. As. from the order of the Additional 
District sudge, Hoshiarpur, dated December 
5, 1936. : 

Mr. F. C. Mittal for Mr. Achhru Ram, 
for the Appellant. 

Mr. J. N. Aggarwal, for the Respon. 
dents. 

Judgment.— Second Appeals from Order 
Nos. 15 and 17 of 1937 are connected and 
can be conveniently disposed of together; 
These appeals arise out of an application 
made by the Official Receiver in insolvency 
proceedings to avoid an alienation of pro+ 
perty made by the insolvent Inayat Ali 
Shah in favour of his wives in lieu of 
dower. Inayat Ali Shah was adjudged 
insolvent on his own petition on July 27, 
1933. The alienaticn had been effected by 
him in favour of his wives on September 
12, 1929, 4. e. more than two years 
before the adjudication. The Insolvency 
Court dealt with the matter under s. 4, 
Insolvency Act, and found that the aliena- 
tion had been effected fraudulently in 
order to defeat the creditors and was 
therefore inoperative against the Official 
Receiver. From this decision an appeal 
was preferred to the Additional District 
Judge who confirmed the finding of the 
{nsclvency Court and dismissed the appeal. 
An appeal against this decision has been 
presented (1) by the two wives of the 
insolvent Musammat Walait Bibi and the 
legal representatives of Musammat Ghulam 
Fatima who has died); and (2) by Sayed 
Basharat Ali Shah who purchased a portion 
of the property subsequently at a sale in 
execution of a decree against Musammat 
Walait Bibi and Musammat Ghulam 
Fatima. 


The points raised by the learned Counsel 
for the appellants in both the appeals 
were as follows: (l) that the onus of 
proving that the alienation was not bind- 
ing on the Receiver lay upon him and the 
learned Additional District Judge has 
erred in deciding the case as though the 
onus lay on the tianeferees; (2) that the 
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trial Court erred in not giving sufficient 
opportunity to Musammat Walait Bibi and 
Musammat Ghulam Fatima to produce their 
oral and documentary evidence; (3) that 
Basharat Ali Shah was protected in respect 
of the alienation in his favour as the 
Courts below have found that he was a 
bona fide transferee who had paid valuable 
consideration: (4) that the Keceiver was 
estopped from challenging the alienation 
as he himself sold a portion of the pro- 
perty in execution of the decree which was 
purchased by Basharat Ali Shah. f 

1 shall deal with these points in the 
above order. Ae regards point No. (1), 
the onus had been wrongly placed on the 
transierees, but the trial Court corrected 
the onus and re framed the issue as follows: 
Is the transfer in favour of the wives a 
void transaction and therefore inoperative 
against the Official Receiver? ‘he onus 
being thus correctly placed and both 
parties having led their evidence, there 
is no force im the contention of the 
learned Counsel that the case has not been 
judged from the proper stand-point by 
the learned Additional District Judge. 
The learned Additional District Judge 
has no doubt considered mainly the ques- 
tion whether the alienation was effected in 
lieu of a genuine debt of a dower, but 
this was probably because that was the 
point mainly agitated before him. The 
learned Judge of the trial Court has dis- 
cussed at length the oral and documentary 
evidence which showed that the insolvent 
was in straitened circumstances at the 
time when the alienation in favour of 
Musammat Walait Bibi and Ghulam Fatima 
was effected in the year 1929. The learned 
Counsel for the appellants did not chal- 
lenge the correctness of the evidence relied 
on by the learned Judge of the trial Court. 
This evidence was, in my opinion, suffi- 
cient to shift the initial onus placed on the 
keceiver to the transferees. The finding 
of the learned District Judge on the point 
seems to me to be correct, and | see no 
good ground for interference with it in 
second appeal. f o. 
` As to the second point, an affidavit is 
produced by Musammat Walait Bibi tnat 
this point was urged before the learned 
Additional District Judge but he did not 
notice it in his judgment, ‘Lhe alttidavit is, 
however, of the appellant Musammat Walait 
Bibi. The affidavit should have been at any 
rate of the learned Counsel who appeared 
before the learned Additional District 
Judge The learned Additional District 
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Judge has considered at length the points 
which were urged before him and I amenot 
prepared to betieve merely on thé above 
affidavit that he omitted any point which 
was pressed before him. 

As to the third point, the learned Judges 
of the Oourts below have held tnat 
Basharat Ali Shah was a bona fide trans- 
feree for valuable c&nsideration. The 
learned Counsel for the respondents 


‘pointed out that Basharat Ali Shab is the 


brother of the insolvent Inayat Ali Shah 
and that he could not have been unaware 
of the true nature of the alienation. The 
fact that Basharat Ali Shah isthe brother 
of the insolvent is noticed by the learned 
Additional District Judge in his judgment, 
but in view of the other circumstances, the 
learned Judge came to the conclusion that 
he was a bona fide transferee for valuable 
consideration. his finding must, I think, 
be accepted as a finding of fact for the 
purpose of this second appeal. 

The main contention urged by the 
learned Counsel for Basnarat Ali Shah was 
that the alienation had been effected more 
than two years before the adjudication, and 
it could only be dealt with according to 
the principles laid down in s. 53, Transfer 
of Property Act. According to that section, 
a bona fide transferee for valuable con- 
sideration is protected even if the original 
transaction is fraudulent. It was therefore 
contended that even if the transfer in 
favour of Musammat Walait Bibi and 
Musammat Ghulam Fatima was fraudulent, 
the transfer in favour of Basharat Ali 
Shah should have been maiotamed on the, 
finding arrived at by the Oourts below, pizi, 
tnat he was a bona fide transferee for Valu- 
able consideration. No authority directly in’ 
point was cited. Tne learned Additional 
District Judge has relied on Ata Mohammad 
v. Mehr Chand (1) and Dit Ram Mal v. 
Hans Raj (2) but the question of the 
position of a bona fide transferee does not 
appear to have been considered in these 
cases. All that was decided was that if 
the original transfer was held to be frauda: 
lent and avoidable, tae subsequent trans- 
fer founded on it also fell with it. The 
contention urged in these cases was that 
the subsequent transfer could not be dealt 
with at ali under s. 53, Provincial Insol- 
venocy Act; but this contention was repelled. 
and 16 was eld that the subsequent trans» 


(1) AI R 1935 Lah, 368; 156 Ind, Oas. 1018; 16 L 
1013; 38 P L R 24;8 R L 63, 

(2) A IR 1934 Lah. 101; 148 Ind, Oas. 1013,15 L 
349; 6 R L627, , 4 
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fer could be annulled under s. 4 if not 
technically under s. 53, Provincial Insol- 
venty Act. 

In the present case, it is beyond dispute 
that the alienation in favour of Musammat 
Walait Bibi and Musammat Ghulam Fatima 
was made more than two years before the 
adjudication of the insolvent and it could 
be set aside under s. 4 and not under 
s. 53, Provincial Insolvency Act. That 
section only empowers the Insolvency 
Oourt for the sake of convenience to 
decide any questions of title, priority, etc. 
which arise in the course of insolvency 
proceedings. It is-open to the Insolvency 
Court to try such questions or leave them 
to be decided by anordinary Civil Court, if 
it chooses todo so[see Ham Ditta Mal v. ofi- 
cial Receiver, Lahore (3) and Anwar Khan 
v. Mohammad Khan {4)| It would appear 
to follow from this that the Insolvency Court 
could only deal with the question according 
to the same principles which would have 
governed a suit for avoidance of the trans- 
fer under the ordinary law [cf. Atmaram 
Udhavdas v. Dayaram Sawney (5) and 
Ghani Muhammad v. Dina Nath (6)]. 
These principles, so far as the point at 
issue is concerned, are to be found in s. 53, 
Transfer of Property Act. According to 
this section, a transfer of immovable 
property made with intent to defeat or 
delay the creditors of tne transferor is 
voidable at the option of the creditor so 
defeated or delayed, but it is at the 
same time clearly provided that nothing 
in the secticfi would impair the rights 
of a transferee in good iaith and for con- 
sideration. 

The Receiver in the present case, as 
1epresenting the creditors cf the insolvent, 
has the right to get the transier in favour 
ot .Musammat Walait Bibi and Musammat 
Ghulam Fatima set aside, as it has been 
found ‘that it was made fraudulently to 
defeat and delay the creditors of the in- 
solvent. ut as it has been also found that 
Basharat Ali Shah was a bona fide transferee 
for consideration, his righis cannot be 
affected Kunhu Pothanassar v. Raru Nair 
(7). it was urged that the property vested 
in the Receiver from the date of adjudica- 


(3) 15 L £94, 147 Ind. Cas. 1026; A I R 1934 Lah. 
365; 35 PLR 271; ÖR L 478. 


91 A 550; 113 Ind. Cas. 219; AIR1929 Ali, 


( 
105; 929) AL J 155, 


. (9) Al R1929 Sind 94; 115 Ind. Cas. 330; Ind, Rul. 


(1929) Sind 90. 
(6) A 1 R1928 Lah, 556; 108 Ind. Oas. 602. 
(7) 46 M 478; 72 Ind. Oas, 727; 
658; 44M LJ "827; 14 L W 547; 32M LT 372. 
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tion under s. 28, Provincial Insolvency Act, 
and as the original transferin favour of 
Musammat Ghuiam Fatima and Musammat 
Walait Bibi has peen found to be fraudulent, 
they had no saleable interest whicn could 
be passed in favour of Basharat Ali Shah 
as the transfer in his favour took place 
alter the adjudication of Inayat Ali. Bat 
this contention also seems to have no force. 
The transfer in fuvour of Masammat Walait 
Bibi and Musammat Ghulam Fatima was 
voidable and not void. After the transfer, 
they had mortgaged the property and it 
was in execution of the mortgage-decree 
that Basharat Ali Shah purchased the 
property. The transfer in favour of Musam- 
mat Walait Bibi and Musammat Ghulam 
Fatima was liable to be set aside under 
s. 53, ‘Transfer of Property Act, but only 
without impairing the righis of a bona 
fide transferee for valuable consideration, 
As the rights of Basharat Ali Shah bad come 
into existence before the application was. 
made by the Receiver for avoiding the. 
transfer in favour of Musammat Walait 
Bibi and Musammat Ghulam Fatima, it 
seems to me that the transfer in his favour 
must stand. 

On the above finding it is unnecessary 
to consider the fourth point, viz. as re- 
gards the question of estoppel. I may, 
however, note that there seems to be uo 
force init, as the Receiver sold the pro- 
perty not in his capacity as a Receiver, 
but because he happened to be also a 
Court-auctioneer and was ordered by the. 
executing Court to sell the property. I 
accordingty accept the appeal of Basharat 
Ali Shah (U. A. No. 45 of 1937) and set. 
aside the decree of the Courts below as 
regards that portion of the property in 
dispute which was purchased by him. He 
will have hia costs throughout. ‘The other 
appeal is dismissed witn costs through- 
out. 

D. Appeal No. 15 of 1937 accepted; 

` Appeal No. 17 of L931 dismissed. 
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Rules by Local Government under s. 43—R. 22—Suit 
for deciaration that constitution of Board of Manage- 
ment of society is illegal and that it could not 
function or call extraordinary general meeting of 
share-holders and that resolution passed in such 
meeting is ultra vires, if can be tried by Civil Court 
—Resolution declaring certain dividend on preference 
Shares—Act not contravened—Resolution held not 
illegal or ultra vires—R. 28 by Local Government, 
whether ultra vires—Applicability of r. 28 (3) framed 
under 8. 43. 

A suit for a declaration that the constitution of 
the Board of Management ofa co-operative society 
was illegal, that it had no authority to function or 
to call an extraordinary general meeting of the share- 
holders, and thatthe resolution passed at the meet- 
ing thus convened was itself ultra vires is not a 
dispute between a member and the Oommittee 
touching the business of the society. The dispute 
relates to the constitution oí the Board of Manage- 
ment itself and its powers to convene an extraordi- 
nary general meeting of share-holders and is not a 
matter which is withdrawn from the Civil Courts by 
T. 22 of the Rules made by the Local Government 
under s, 43, Co-operative Societies Act. Ramendra 
Nath v. Balurghat Central Co-operative Bank, Ltd. 
(1) and Barisal Co-operativelCentral Bank, Ltd. v. 
Benoy Bhusan Gupta (2), relied on, Ram Krishna Sen 
Gupta v. Haripur Co-operative Bank (3), distinguish- 
ed. |p. 306, col. L] 

Where prima facie there was no breach of any 
provision of the Co-operative Societies Act itself or 
any of its bye-laws bythe resolution passed at the 
annual general meeting of the share-holders of a 
society declaring a dividend upon the preference 
shares, the resolution is not in any way illegal or 
ultra vires, although the profits shown are apparent 
and not real profits, 8 considerable portion of the 
profits being unrealised interest income. The share- 
holders assembled at the annual general meeting are 
the best persons to consider and decide as to whe- 
ther there was any chance of the assets being rea- 
lised and what dividend, if any, could reasonably 
be paid on the basis of that expectation. [p. 308, col. 


The limits within which the rule-making powers 
of the Local Government could be exercised, are con- 
tained in sub-s, (1) of 8.43, Sub-s, (2) simply sets 
out by way of illustration certain matters, on which 
rules are considered desirable. It does not, in any 
way, limit the powers given by sub-s. (1) and the 
items mentioned therein do not exhaust the list of 
matters, on which rules might be framed by the 
Local Government. li cannot, therefore, be held that 
simply because there is no specific item mentioned 
in s. 43 (2), relating to distribution of profits in 
case of societies with limited liability r. 28, 
which was framed by the Local Government with 
8 view to carry out the purpose of the Actas laid 
down in s. 33, is ultra vires. [p. 307, cols. 1 & 2,] 

Rule 28 (3) framed under s. 43 of Ov-operative 
Societies Act, refers to the auditor's report and not 
to his oral evidence. 

A. from the appellate decree of the 
Sub-Judge, Second Oourt, Tippera at 
Comilla, dated July 25, 1936. s 

Mr. Ajit Kumar Dutt, forthe Appellant. 

Dr, N. C. Sen Gupta and Mr. Sanat Kumar 
Chatterjea, for the Respondents. 


Judgment.—This is an appeal on 
behalf cf the plaintiff, and arises out of a 
puit commenced by him against the defen- 
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dant Bank for recovery of a sum of Rs. 46 
and annas odd, alleged to be due to him 
as divilend on certain preference sHares 
held by him, on a declaration that a 
resolution of the Managing Committee 
dated September 20, 1924, as well as 
another resolution passed at an extraordi- 
nary general meetingof the saare holders, 
held on September 304, 1934, under which 
the payment of the said dividend was 
refused, were illegal and ul'ra vires. To 
appreciate the various points raised in 
the case, it is necessary to set out the 
material facts briefly: Tne defendant 
Bank is a Co-operative Institution which 
18 governed by the Uo-operative Societies 
Ac: of 1912. Itisa mixed type of society 
and its members are partly other affiliated 
societies, registered under the Act, and 
partly individuals who are called prefer. 
ence share-holders. At an annual general 
meeting of the share-holders of the Bank 
held on July 29, 1934, it was resolved 
that oat of the profits available for distri- 
bution for the year ending June 30, 
1934, whic amounted to Rs. 21,803-3-4, a 
sum of Rs. 3,500 be carried to the reserve 
fund, and out of the balance, a sum of 
Rs. 755-11-0 be paid as dividend to the 
preference | share-holders. The  plain'iff 
Says, thatin accordance with this resolu- 
tion, the dividerd payable on the 30 
preference shares held by him came up 
to Rs. 46 odd. He asked the Secretary to 
pay this amount but his demand was 
refused. The Bank resisted payment 
of the dividend on the ground that tke 
major portion of the assets shown in the 
auditor's report was illusory, and the 
real profits were not even sufficient to 
meet the expenses of the society. The 
Committee of Management accordingly 
moved in the matter, and on the strength of 
its resolution passed on September 2u, 1934, 
an extraordinary general meeting-’of the 
share-holders was held on September 30 
following, which rescinded the earlier reso- 
lution passed on July 29, 1934. l 

The plaintiff challenges the legality of 
this subsequent meeting of the shares 
holders, as well as that of the previous 
resolution passed by the Committee of 
Management. His allegations are, that the 
Committee of Management, was not duly 
constituted according to law, inasmuch as 
it ‘included ` persons who were not 
members of the Co-operative Society, and 
were not elected in the manner contem- 
Plated by r. 13 (1), Co-operative Rules 
framed by the Local Government. It is also. 


493 
contended, that bye-law (28) of the 
defendant Bank, under which the Board 
of Diregtors purported to be constituted, 
was illegal and ultra vires of the Oce 
operative Sccieties Act. Lastly itis said, 
that the extraordinary general meeting 
held on September 30, 1934, was not 
properly convened, and its proceedings 
were vitiated by vayious irregularities and 
non-compliance with the provisions of law. 
The defence of the defendant Bank in 
substance was that tke suit was not 
triable by the Civil Court, and the remedy 
of the plaintiff, if any, lay in filing a 
dispute before the. Registrar under the 
propision of r. (22). It was urged in the 
next place thatas the Government auditor, 
in his audit report, had reported that a 
considerable portion of the profits was 
not realizable, no dividend was payable 
without the sanction of the Registrar 
under r. 28 (3) of the Government Rules. 
The defendant further contended that the 
Board of Directors was property constituted 
in accordance with bye-law (28), which 
was neither illegal nor ultra vires, and 
there was no irregularity in the extraordi- 
mary general meeting of September 30, 
1934, which cancelled the earlier resolu- 
tion of the sharesholders, 

The trial Court negatived all these 
defences, and gave the plaintiff a decree. 
On appeal the decision was modified by 
the lower Appellate Court. The Sub- 
Judge has held inter alia that the suit 
was triable by a Civil Court, and the 
resolution passed at the annual general 
meeting on July 29, 1934, was perfectly 
legal. He has given the plaintiff a 
declaration that the constitution of the 
Board of Directors for the year 1932 33 
was illegal, and the resolution passed at 
the extraordinary general meeting on 
September 30, 1934, which was convened by 
the said. Board was ultra vires. He has, 
however, dismissed the plaintiff's claim for. 
dividend on the ground that the auditor's 
report showed that as portion of the profits 
was not recoverable and as such no divi- 
dend could be paid without the sanction 
of the Registrar, as provided for incl. 2 
(3) ofthe Government rules. Itis against 
this decision that the present second appeal 
has been preferred. [he defendant sank 
has also filed cross-objections, 

Mr. Dutt who appears for the plaintiff- 
appellant has contended before me that 
the Court of Appeal below, having held 
that the resolation passed at the general 
meeting on July 29, 1934, was valid and 
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‘proper, should not have dismissed the 
plaintiff's claim for dividend on the 


ground that no dividend was payable 
without the sanction of the Registrar, 
under r. 28, cl, (3). His argument is, 
that r. (28) is itself ultra vires of the statute 
and there being no evidence that the 
auditor was duly authorised by the 
Registrar, his report was not a report in 
the eye of law. Itis also urged, that if 
the auditor's report is taken along with 
his oral evidence, it would appear that no 
portion of the assets was really irrecover- 
able. Dr. Sen Gupta, who appears for the 
respondent, has besides attempting to repel 
the above contentions put forward four 
grounds in support of the cross objections 
preferred by his clients. He has argued 
first of all that the suit was not maintain- 
able in a Oivil Court. In the second 
place, it is said that the resolution 
sanctioning the payment of dividend 
which was passed on July 29, 1934, is 
itself ultra vires, inasmuch as there was 
no distributable profit out of which the 
dividend could be paid. The third ground 
is that the Court of Appeal below was 
wrong in holding that the Board of 
Directors for the year 1932-33, was not 
legally constituted, and that the resolution 


passed at the extraordinary general 
meeting on September 30, 1934, was 
ultra vires. Lastly it is urged, that the 


plaintiff's claim for dividend having 
been dismissed, the Court of Appeal below 
should not have made any declaration in 
his favour. 

I will take up at the beginuing the 
first two points urged by Dr. Sen Gupta 
in support of his cross-objections. They 
relate to the jurisdiction of the Oourt 
and the very foundation of the plaintiff's 
claim, and in case they are decided against 
the plaintiff, the other questions would 
not arise at all. Now, so far as the 
maintainability of the suit is concerned, 
Dr. Sen Gupta relies upon para. (22) of 
the Rules framed by the Local Govern- 
ment under s. 43, Co operative Societies 
Act. Subsection (1) of that paragraph 
runs as follows : 

“Any dispute touching the business ofa registered 
society between members or past members of the 
society, or parsons claiming through a member or 
past member, or between a Member or pass mem- 
bers, Or persons so claiming and the Committee or 
any officer, shall be referred in writing to the 
Registrar.” 


It is argued that payment of dividend 
on preference shares isa matter touching 
the business of a registered -society and 
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the dispute having arisen between the 
plaintiff who is a member of the society on 
the one hand and the Committee of 
Management on the other, it was incum- 
bent upon the plaintiff to make a reference 
to the Registrar. This contention does 
not appear to me, to be sound. The 
payment of dividend may be a part of 
the business of the Board of Directors. 
But that is a mere consequential relief 
which the plaintiff has prayed for in this 
case. He wants, among others, a declara- 
tion that the constitution of the Board 
itself was illegal, that it had no authority 
to function or to call an extraordinary 
general meeting of the share-holders, and 


that the resolution passed at the meet- 
ing thus convened was itself ultra 
vires. I. am unable to say that 


this isa dispute between a member and 
the Committee touching the business of 
the society. The duties of the Board of 
Directors are set out in bye-law (31), 
and none of its clauses, can, by any 
stretch of imagination, cover a matter of 
this character. This view is supported by 
two recent pronouncements of this Court, 
which are to be found in Ramendra Nath 
v. Balurghat Central Co-operative Bank, 
Lid. (1), and Barisal Co-operative Central 
Bank, Ltd. v. Benoy Bhusan Gupta (2). 
Dr. Sen Gupta has relied upon a decision 
of 8. K. Ghosh, J. in Ram Krishan Sen 
Gupta v. Haripur Co operative Bank (3). 
The point decided in that case was totally 
different. The dispute, there, was as regards 
the amount of loan which a past member 
had taken from a Co-operative Society and 
it was held by my learned brother, and in 
my opinion rightly, that it came within the 
purview of r. 22 and the mere fact that 
the dispute was described to be one bet- 
ween a past member and the society itself 
was really immaterial and did not affect 
the validity of the reference. Inthe present 
case the dispute relates to the constitution 
of the Board of Management itself and its 
powers to convene an extraordinary general 
meeting of the share-holders. Jn my opi- 
nion this is not a matter which is withdrawn 
from the Courts by r. 22. The first conten 
tion therefore fails, : 

The second point raised by Dre Sen 
Gupta in support of his cross-objection 
also seems to me to be without any sub- 
stance. Under s. 33, Co-operative Societies 

(1) 36 OW N 414; 139 Ind, Uas. 506; 590 1165; A l 
R 1932 Oal. 317; Ind. Rul. (1932) Oal. 629, 

(2) 38 O W N 459; 151 Ind. Cas, 165; AIR 1934 
Oal. 537; 7 R O 79. 

(8) 39 O WN1301; 163 Ind. Cas, 501; 9 R O47. 
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Act, no part of the funds ofa registered 
society shall be divided by way of bonus, 
or dividend or otherwise ameng” its 
members. Proviso 1 engrafted upon the 
section lays down that after at least one- 
fourth of the net profitsin any year, have 
been carried to a reserve fund, payment for 
the remainder of such profita or from any 
profit of past years available for distribu- 
tion may be made among members to such 
extent and under such conditions as may be 
provided by the rules or bye-laws. Bye-law 
(51) of the defendant Society, as far as is 
material for our present purposes, runs a8 
follows: ° 

“At the close of each working yesr of the Bank the 
net profits shall be divided as follows, and in the order 

lven : 
ii (1) 25 per cent. shall go to the reserve fund in 
accordance with the Oo-operative Societies Act; 
(2) The balance shall first be applied to the 
payment of a dividend up to 63 per cent. on 
the amount paid on preference shares; (3) 
From the remainder a dividend shall be paid 
up to 64 percent on the amount paid on ordinary 
shares.” 

It appears from the Profit and Loss 
Account of the defendant Bank that for the 
year ending June 80, 1933, there was a net 
profit of Rs. 12,140-12-6. There was also a 
further sum of Rs. 9,662-11-10 as repre- 
senting the undistributed profits ôf the 
previous year. The total amount of profits 
that were available for distribution there- 
fore came up to Ks. 21,803-8-4 and out of 
that a sum of Rs. 3,500 was carried to the 
reserve fund. Prima facie therefore 
there was no breach of any provision of 
the Act itself or any of its bye-laws by the 
resolution passed at the annual general 
meeting of July 29, 1934, which declared a 
dividend of 64 percent. upon the preference 
shares. It is suggested that the profits 
shown above were apparent and not real 
profits. It may be that a considerable 
Portion of the profits thus shown were 
unrealised interest income, but’ I am 
unable to say that the share-holders 
assembled at the annual general meeting 
were not the best persons to consider and 
decide as to whether there was any chance 
of the assets being realised and what 
dividend, if any, couid reasonably be paid 
onthe basis of that expectation. In my 
opinion, therefore, the resolution of July 29, 
1934, was notin any way illegal or ultra 
vires, and did not contravene any of the 
Provisions of the Co-operative Sccieties 
Act. This takes me to the next point 
which has been decided against the 
Plaintiff by the lower Appellate Court, and 
which is the only ground put forward by the 
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plaintiff in support of his appeal, viz., whe- 
ther haying regard to the auditor's report 
in the present case any dividend was 
payable without the sanction of the 
Registrar. The Sub-Judge based his deci- 
sion upon cl. 28 (3) of the Rules framed by 
the Local Government which runs as 
follows: ` : 


“In any society in Which the liability of the 
members is limited by shares, if the auditor 
reports that any asset is irrecoverable, no 
dividend shall be paid without the sanction of the 
Registrar,” fF 


It is not disputed that in the audit 
report for the year.1932-33, the auditor 
stated that a sum of Rs. 5,000 which was 
invested by the defendant Bank in the 
Chandpur Sale Society was, in his opinion, 
irrecoverable. Mr. Dutt argues that r. 28 
(3) is itself ultra vires of the Co-operative 
Societies Act, and he relies under s. 43 (2) 
(r) of the Act, which lays down that the 
Local Government may prescribe the condi- 
tions under which profits may be dis- 
tributed to the members of a society with 
unlimited liability and the maximum rate 
of dividend which may be paid by societies. 
Mr, Dus argument, in substance, is that 
in case of societies with unlimited liability 
the ‘Local Government can make rules 
laying down the conditions under which 
profits may be distributed; but where, as 
here, the society is with limited liability, 
there is no authority in the Local Govern- 
ment to make rules for distribution of 
dividend. This contention is not tenable. 
Proviso 1 tos. 33 of the Act itself indicates 
that after one-fourth of the net profits in 
any year have been carried to a reserve 
fund, payment from the remainder could be 
made among members, in such way as may 
be prescribed by rules and bye-laws. 
The expression “rules” has obvious refer- 
encé to rules framed under s. 43, Co- 
operative Societies Act, and sub-s. (1) of 
that section expressly authorizes the Local 
Goverament to make rules for carrying out 
the purposes of the Act. It is to carry out 
the purpese specified in s. 33, that r. 28, 
has been framed by the Local Government. 
In my opinion, the limits within which the 
Tule-making powers could be exercised, are 
contained in sub-s. (1) of s. 43. Sub-sec- 
tion (2), simply sets out by way of illustra- 
tion certain matters, on which rules are 
considered desirable. lt does not, in any 
way, limit the powers given by subes. (1) and 
the items mentioned therein do not exhaust 
the list of matters, on which rules might 
be framed by the Local Government. I am 
unable therefore to hold that simply be- 
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cause there ig no specific 1tem mentioned in 
s. 43 (2), relating to distribution of profits 
in case of societies with limited liability, 
r. 28, which was framed by the Local 
Government with a view to carry out the 
purpose of the Act as laid down ins. 33, is 
ultra vires. 

Tho next contention raised by Mr. Dutt 
is that the auditor in this case was not 
proved to have been authorised by the 
Registrar, asis necessary under s. 17, Co- 
operative Societies Act. The question was 
not raised at any stage of the suit, in any 
of the Courts below. Had it been raised, 
the defendant could certainly have adduced 
evidence on this point. As this is not a pure 
point of law, I am not inclined to allow 
this question to be raised for the first time 
in second appeal. The last point raised by 
Mr. Dutt is thatthe auditor’s evidence would 
show that the sum of Rs, 5,600 which was 
invested in Chandpur Sale Society was 
not altogether unrealizable. Rule 28 (3) 
refers to the auditor's report and not to 
his oral evidence and I find nothing am- 
biguous in the report itself which stated 
that a portion of the assets was not recover- 
able. ‘The oral evidence is not very clear, 
and does not show that the statement in 
the report was not correct. Tais contention 
must also fail. 


There remains for me to consider the 
only other question that has been raised by 
Dr. Sen Gupta, viz. whether ithe lower 
Appellate Court was right in giving the 
plaintiff a declaration that the constitution 
of the Committees of Management was illegal 
by reason of its including one Mr. A. Sattar 
who was not elected but was only nominat- 
ed by the Registrar, and that the resolution 
passed at the extraordinary general meeting 
held on September 30, 1934, was void. It is 
contended thatthe lower Appellate Oourt 
was not right in its interpretation of r. 13 
(1) of the Co-operative Rules, and itis not 
necessary that all the members of the Manag- 
ing Committee should be elected by open 
votes. It is permissible to have in the Om- 
mittee some members who are not elected 
but only nominated, and bye-law (23) of the 
defendant Bank, expressly lays down that 
2 out “of the 16 members of the Board 
would be nominated by the Registrar. It 
appears that the language of r. 13, cl. (i); 
is extremely unhappy, and it is very difficult’ 
if not altogether impossible to spell out of 
it any consistent meaning. It says that : 

‘In every registered society the members of the 
Managing Committee shalt be elected by nomination 
and open vote at & general meeting.” 


* 
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The Subordinate Judge has held that the 
word “nomination” means, nomination as 
a candidate, and what the rule contemplates 
is that all the members should be elected, 
the procedure being that they should first 
be proposed or nominated ss candidates, 
and then the matter would be put to open 
vote. A nominee of the Registrar, as such, 
has norightto sit in the Committee. Dr. 
‘Sen Gupta argues that the use of the word 
“elected” is misleading and is responsible 
for the confusion that the rule has created. 
The word according to him really means 
“selected” and the selection would be both 
-by nomination and open vote. The rule 
‘thus sanctions both forms of “election” or 
“selection” and hence bye-law (28) as fram- 
ed by the defendant Bank is not ultra vires. 
It is true that the bye-laws of the defend- 
ant have proceeded upon this footing, but 
I am not sure that it is not a strained mean- 
ing to put upon the word “elected” to make 
it mean “selected” or “appointed”. I agree, 
however, with Dr. Sen Gupta that having 
regard to the fact that the plaintiffs claim 
for dividend fails, it wcuid not be necessary 
to decide this question finally in the present 
litigation. The plaintiff cannot have his 
dividend because of r. 28 (3), which neces- 
sitates the sanction of the Registrar before 
the payment can be made. 

If the matter had stood thus that the 
Registrar had not yet exercised his discre- 
tion either one way Or other, and had neither 
granted nor refused the sanction, I should 
have thought that the declaration would 
still be of some assistance to the plaintiff. 
He could then have approached the Regis- 
trar, and invited him to sanction the paye 
ment. Iam told, however, thatthe Regis- 
trar has already given his fiat, and 
that he has refused sanction underr. 28 
(3). The declaration therefore would be of 
academic interest, so far asthe present suit 
is concerned, and of no material advantage 
to the plaintiff. On the other hand, the con- 
sequences of such declaration may have 
far-reaching effects regarding other actions 
of the Committee of Management, which do 
not form the subject-matter of the present 
suit. Under the circumstances I deem it 
proper that this question should remaih open 
and should not be decided in this litigation. 
The result is that subject to the modification 
mentioned abore, both the appeal and the 
cross-objections stand dismissed. There 
will be no order as to costs. 


D, Order accordingly. 
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PRIVY COUNCIL 

Appeal from the Lahore High Court 
March 23, 1939 

Lorp MAOMILLAN, Lorn ROMER AND 

SIR George RANKIN 
Sardar SURENDAR SINGH AND ANOTHER 
—ÅPPELLANTS 
VETSES 
Chaudhri GHULAM MOHAMMAD— 


RESPONDENT 

Custom (Punjab)—Custom prohibiting mortgage 
of ancestral lands without legal necessity—Onus of 
proving that there was legal necessity or that he 
made proper and bona fide enquiry as to necessity 
is on mortgagee—He, however, is not bound to see 
that money was actually applied to meet necessity 
—Payment of debis of mortgagor, is legal necessity 
if debts are ‘just'—‘Just debt,’ what is—Mere exist- 
ence of decretal debts, whethor suficient proof of 
legal necessity—Held, on facts that the debts were 
“just debts’ and mortgage of ancestral land was 
binding on sons of mortgagor. 

Where according to the Oustomary Law of the 
agriculturists of the Punjab, a person is not competent 
to mortgage the ancestral lands without legal neces- 
sity, the onus lies on the mortgagee of proving 
either that there was legal necessity in fact which 
would justify the mortgage, or that he made a 
proper and bona fide enquiry into the 
alleged necessity and satisfied himself as to 
the existence of such necessity, But if he 
discharges this burden, he is not bound to see that 
the money paid by him is actually applied by the 
mortgagor to meet the necessity, Lala Atma Ram 
x Thakur Sadee Singh (1), relied on. [p. 309, col. 


“The payment of the debts of a mortgagor is a 
legal necessity, if such debts can be described as 
“ just debts.” A just debt means a debt which is 
actually due and is not immoral, illegal, or opposed 
to public policy, and has not been contracted as an 
act of reckless extravagance or of wanton waste, or 
with the intention of destroying the interests of the 
reversioners. Kirpal Singh v. Balwant Singh (2), 
referred to. [abid] 

The mere existence of decretal debts is not 
sufficient proof of there being legal necessity on 
the part of an alienor of ancestral lands governed 
by the Oustomary Law of the Punjab. The alienor 
must go further and show that the debts which 
were decreed were just debts. 

Held, on facts that the debts for satisfying which 
the ancestral property was mortgaged were ‘just 
debts’ and therefore the mortgages were binding on 
the sons of mortgagor. 

Mr. J. M. Parikh, for the Appellants. 

Lord Romer.—This is an appeal by 
the plaintiffs in the suit from a decree 
dated October 7, 1936, of the High Court 
of Judicature at Lahore, which set aside 
a decree dated December 4, 1935, of 
the Court of the Senior Subordinate Judge, 
Sheikhupura. | 

The plaintiffs, who are the sons of 
Sardar Balwant Singh, deceased, a Sikh 
Jat, brought their suit to obtain possession 
of ancestral lands which had been mortgage 
ed by their father in their lifetime by way ` 
of usufructuary mortgage in favour of the 
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1939- 
respondent (defendant) Chaudhri Ghulam 
Mohammad. They alleged in their plaint 
thate according to the customary law of 
the agriculturists of the Punjab, which 
admittedly governs the transaction, their 
father was not competent to mortgage the 
ancestral lands without legal necessity and 
that there was no such necessity for the 
mortgage in the present case. They ac» 
cordingly prayed for a decree that the 
mortgage was ineffectual to bind their 
reversionary rights in the land and for 
possession. - 

The mortgage deed is dated September 
10, 1928, and was given for the purpose of 
securing the sum of Rs. 14,000, Of this sum 
Res, 11,000 was paid to Balwant Singh in 
cash and the balance of Rs. 3,000 was re- 
tained hy the respondent in satisfaction of a 
like sum then remaining due tohim from 
Balwant Singh under an earlier mortgage 
of other land dated August 16, 1927, 

It is a well-established rule that in 
such circumstances the onus lies on the 
mortgagee of proving either that there 
was legal necessity in fact which would 
justify the mortgage, or that he made a 
proper and bona fide enquiry into the 
alleged necessity and satisfied himself 
as to the existence of such necessity. 
See Lala Atma Ram v. Thakur Sadee 
Singh (1). But it also appears from the 
same case, and the authority there cited, 
that if he discharges this burden he is 
not bound to see that the money paid by 
him is actually applied by the mortgagor 
to meet the necessity. 

The legal necessity that is said to have 
existed in the present case was the 
existence of a number of debts owing 
by Balwant Singh, and it is plain that 
the payment of the debts of a mortgagor 
is a legal necessity, if such debts can 
be described as “just debts”. The question 
of what-is a just debt for this purpose 
has been authoritatively answered by this 
Board in the case of Kirpal Singh v. 
Balwant Singh (2). It was there held, 
approving the definition given by a Full 
Bench of the Chief Court of the Punjab 
in an earlier case, that a just debt means 
a debt which is actually due and is not 


immoral, illegal, or opposed to public 

(1) A I R 1938 P O 77; 172 Ind. Cas. 1004;10R 
P O 208; 19388 O W N 196; (1938) A L J 190; 1938 
ALR 144; 193880 LR 110; 40 PL R 180;4 B R 
353; 1938 R D 399; 40 Bom. L R 742; 32SL R 395 


(PO). 

(2) 40 U 288; 17 Ind. Cas. 666; 13M LT 511A 
LJi; 9P W R 1913; 17 O LJ 137;15 Bom, LR 79; 
17 O'W N 302; 28 PLR 1913; 24 M L J 318; (1913) 
M W N 58; 26 P' R 1913(P O). 
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policy, and has not been contracted as 
an act of reckless extravagance or of 
wanton waste, or with the intention of deg- 
troying the interests of the reversioners. 

In the present case the plaintiffs made 
no attempt to show thet their father lived 
an immoral life or was recklessly extrava« 
gant or wantonly wasteful. Nor did they 
suggest that he executed the mortgage 
with ihe intention of damaging the rever- 
sioner. All that could be said against 
him was that he drank to excess. This 
was probably true, seeing that his death, 
which occurred in the month of January, 
1934, was due to cirrhosis of the liver. 
But apart from this failing, he seems to 
have borne a good character and was treat- 
ed as a respectable member of the society. 
There was not, therefore, any prima facie 
reason for supposing that the debts which 
had been incurred by Balwant Singh were 
not “just debts’. The onus nevertheless 
lay upon the defendant mortgagee of 
proving that the debts could properly be 
so described. 

On December 4, 1935, the Senior Sub- 
ordinate Judge pronounced judgment. He 
held that the Rs. 3,000 uwing under the 
mortgage of 1927 was a just debt. He 
also allowed the respondent another 
Rs. 3,C00 in respect of money said to have 
been spent by Balwant Singh on the 
education and marriage of his son, the 
appellant Surendar Singh, though he would 
appeat to have been mistaken as to this, 
seeing that the marriage of Surendar 
Singh did not take place until about two ' 
years after the date of the mortgage. 
He also allowed Rs. 100 on account of 
the costs of the mortgage or Rs. 6,100 in 
all and decreed in favour of the plaintiffs’ 
possession of the mortgaged land upon 
payment of that sum. 

From this judgment both parties appealed 
to the High Court. In the result, the | 
plaintifis’ appeal was dismissed; but the 
defendant's appeal was allowed, the decree 
of the Subordinate Judge was set aside, 
and the plaintiffs’ suit was dismissed. 
The High Court agreed with the Subordinate 
Judge as regards the Rs. 3,000 owing 
under the earlier mortgage, and then, 
after alluding to various debts and necese 
sities of Balwant Singh, alleged by the 
respondent to have been existing at the 


date of the mortgage in suit, said this:— 

“But even if all these various debts and neceg- 
sities relied on by the mortgagee are ignored, the 
fact remains, that, at the time of the mortgage, 
Balwant Singh had to discharge decrees of the 
value of over Rs. 20,000 at least and in these 
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circumstances, if a man who knew Balwant Singh 
and also knew his obligations, advanced a sum of 
Re. 11,000 to relieve him of his anxieties and 
worries, he cannot be said to have conducted him- 
self in a dishonest manner or helped Balwant Singh 
in his career of reckless extravagance or wanton 
waste aud be thus deprived of his money. A male 
Proprietor does not suffer under the same disabilities 
aa a widow and he is bound to pay of his decretal 
debts at least ” 


If and so far as this passage indicates 
that the mere existence of decretal debts 
is sufficient proof of there being legal 
necessity on the part of an alienor of 
ancestral lands governed by the customary 
law of the Punjab, their Lordships res- 
pectfully differ from the High Court. The 
alienor must go further and show that 
the debts which were decreed were just 
debts. Whether or not this can be said 
of all the decretal debts of Balwant Singh 
to which the High Court referred in their 
judgment is a questicn upon which their 
Lordships do not find it necessary to 
express an opinion. For, in their Lordships’ 
opinion, it can certainly be said of one of 
them, viz. a debt of Rs. 11,000 owing by 
Balwant Singh at the date of the mortgage; 
and this sum added to the Rs. 3,000 owing 
under the previous mortgage, which both 
Courts below agreed, and in their Lord- 
ships’ opinion rightly agreed, in treating 
as a just debt, together make up the 
Rs. 14,000 for which the mortgage in suit 
was given. 

The history of this Rg. 11,000 begins 
in the year 1913. On July 31 in that 
year, Balwant Singh executed a Mortgage 
of ancestral land in favour of one Seth 
Mehal Singh to secure the sum of Rs. 7,000, 
On May 22, 1926, the present appellant 
Surendar Singh and his brothers instituted 
a suit for the purpose of impeaching the 
validity of the mortgage on grounds similar 
to those upon which the present suit is 
founded. The Subordinate Judge before 
whom tke matter came on July 28, 1927, 
dismissed the suit. He held that the 
transaction was for consideration and legal 
necessity. In the meantime Seih Mehal 
Singh had brought a suit against Balwant 
Singh for recovery of the money due on 
the mortgage, and on August 30, 1927, 
obtained a Preliminary decree for 
Rs. 27,199-8-6 and costs which amounted 
to Rs, 2,000 odd. On November 14, 1927, 
Seth Mehal Singh and Balwant Singh 
entered into a compromise under which 
Balwant Singh agreed to discharge this 
decretal debt by an immediate cash 
payment of Rs. 18,000 and as to Rs, 11,000 
within two years, It was in order to Put 
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Balwant Singh in funds with which to pay 
this decretal debt that the earlier mort ge 
of August 16, 1927, had been executed. The . 
money advanced by the respondent on 
that occasion was the sum of Rs. 23,000, 
of which sum only Rs. 20,000 was secured 
on the land mortgaged, the balance of 
Rs. 3,000 being unsecured. The validity 
of that mortgage has newer been challenged; 
nor could it have been challenged success- 
fully. For the decretal debt agreed by 
the compromise at Rs. 29,000, was in the 
circumstances a just debt without any 
question, The Rs, 23,000 that he borrowed 
from the respondent on August 16, 1927, 
should no doubt have been applied by 
Balwant Singh in discharge not only of 
the Rs. 18,000 that was immediately pay- 
able in cash under the compromise, but 
also in reducing the deferred payment of 
Rs. 11,000 to Rs. -6,000. But for some 
reason unknown to their Lordships, no 
part of the Rs. 11,000 was in fact paid 
by Balwant Singh and it remained owing 
at the time when the mortgage now in 
Question was executed. The respondents 
however, had been under no obligation to 
see that any portion of the Rs. 23,000 
borrowed in August 1927, was applied by 
Balwant Singh in part discharge of the 
Rs. 11,000. He was entitled to assume 
without further enquiry that the Rs. 23,000 
had all been expended ia discharge of other 
legal necessities of Balwant Singh and to 
treat the Rs. 11,000 in September 1928, 
as being a just debt. It wasa jast debt 
in August 1927, and did not cease to be 
so at the later date, merely by reason of 
the failure of Balwant Singh to discharge 
it out of the Rs. 23,000. The High Oourt 
after an examination of the facts relating 
to the sum of Rs. 11,000 have treated is 
by Balwant Singh 
at the date of the mortgage in suit, and 
in their Lordships’ opinion have ‘rightly 
80 treated it. 

The Rs. 3,000 remaining due under the 
mortgage deed of August 16, 1927, has 
been found by both Courts below to have. 
been a just debt, and in their Lordships’ 
opinion, it plainly was so. 

For these reasons their Lordships are 
of opinion and will humbly advise His 
Majesty that the appeal should be 
dismissed. f : 

8. ; Appeal dismissed. 

Solicitors for the Appellants:—Messrs. 
T- L. Wilson & Co. ; 
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PRIVY COUNCIL 
Appeal from the Oourt of Judicial Commis- 
sioner of Ajmer-Merwara 
March 27, 1939 
Lorn RoMER, SIR Lanornor SANDERSON AND 
Sır Gorge RANKIN 
Rai Bahadur Seth BIRADH MAL, s1nop 
DECEASED (NOW REPRESENTED BY Seth OMRAO 
_ MAL) AND OTHÉRS— APPELLANTS 
versus 
Sethani PRABHABHATI KUNWAR 


ae AND OTAERS—RESPON DENTS 

Civil Procedure Code (Act V of 1908), Q. XLI, 
7. 27—Important witness to proceedings at registration 
of adoption deed tendered" but refused by trial Court 
on ground of his being Counsel in case—His evidence 
recorded by Appellate Court under O. ALI, r. 27— 
Evidence held, rightly recetved~ Hindu Law—A dop- 
tion —Evidence of giving and taking—Evidence that 
boy was present when Sub-Registrar put to his father 
and the widow questions about execution of deed, 
whether sufficient—Privy Council — Practice — Con- 
current findings of fact—No proof that findings were 
arrived at by error of method or neglect of any 
aspect of evidence — Finding would not be dìs- 
turbed, 

“An important witness to the proceedings at the 
time of registration of the adoption deed was a 
Barrister and he had been tendered as a witness at 
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the trial but refused by the trial Judge on the ground 

that he was engaged as Oounselin the case. The 

Appellate Court recorded his evidence at the ap- 

porate stage under O. XLI, r. 27, Oivil Procedure 
ode : 

Held, that the evidence was rightly received. There 
might have been good reason why the Counsel should 
return his brief and cease to act as Counsel in the case, 
but to deprivea party of the evidence of a witness was 
a very different matter. |p. 313, col. 1.] 

Theevidence that the boy who was alleged to be 
adopted was present at the time when the Sub-Registrar 
put to his father and tothe widow who adopted the 
boy the questions whether they had executed the deed 
sufficient to prove a giving end 
taking. 

Whereit is not satisfactorily shown that the con- 
current findings of fact have been arrived at by 
reason of any error of method or mistake or through 
neglect of any aspect of the evidence, their Lordships - 
would not departfrom the important though not in- 
flexible rule of practice that concurrent findings of 
fact should not be disturbed. [p. 313, col. 2.] 


Messrs. L. P. E. Pugh, K. C., J. M. Prin: 
gle, W. W. K. Page, for the Appellant. 

Messrs. A. M. Dunne, K. C., W. Wallach, 
C. S. Rewcastle, K. C., Sir H. S. Gour, J. M. 
Parikh, Dingle Foot, K. C. Sir Thomas 
Strangman, K.C. and A. G. P. Pullan, for 
the Respondents. 








HAMIR SINGH 
(d. 1847—48). 
| | | 
Sujan Mal Sameer Mal Umed Mal 
(d. 1863). (d. 1897), (d. 1923.) 
| ! | | 
I 

Sirah Mal Abhey Mal Biradh Mal Gadh Mal 

(d. 1900), (adopted to (a. 31.8.35). (adopted to 
| Umed Mal), | Sirah Mal). 

Gadh Mal Omrao Mal 
(Appellant No. 2). (Appellant No. 1). 

|| | | | 

Omrao Mal Sardar Mal Fateh Mal Baby. 

(adopted to : 

Biradh Mal). 
i Raj Mal Chand Mal Abhey Mal 
(d. 1901). (a. 1920), (d. July, 1924). 
l 
Guman Mal=Manohar Kunwar Kan Mal Sobhag Mal 
(d, 1914). (Appellant No. 4). (d. 19.7.34), (Respondent No. 4), 


I 
Jeet Mal=Prabhabhati Kunwar 
(d. March, 1923), (Respondent No. 1), 





A Pan Mal 
(Appellant No. 3 (a) ). 

Sir Ceorge Rankin.—This pedigree 
table has reference to a family of the sub- 
caste “Lodha” at Ajmer. It is possessed of 
a trading and banking business carried on 
under the name of Kanwalnain Hamir Singh. 
The headquarters of the business are in 
Ajmer but it is carried on in some 16 





desea Mal 
x (Appellant No. 3 (b) ). 


diferent places throughout India under 
various names and in the case of three of 
the branch businesses, it is said that a: 
stranger to the family has an interest. A 
considerable amount of immovable property 
is owned by the family : it is not used in 
the business but the rents and profits are 
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Teceived by the business and are dealt with 
2s income thereof. The business is said to 
have been established for over a hundred 
Years. There is some dispute about the 
Correct description of the family they are 
said to be Oswal Jains but the appellants 
are concerned to maintain that though they 
are Oswals by caste they are not Jains and 
that they are governed by the Mitakshara. 

On March 26, 1923, Jeet Mal had died 
childless leaving a widow—now the first 
respondent Sethani Prabhabhati Kunwar. 
She was about 18 years of age. On June 
30, 1924, ehe entered into a deed of adoption 
whereby she purported to have adopted as a 
son to her deceased husband a boy of 11 
years named Man Mohan Lal whose father, 
Bhanwarmal purported by the same deed to 
have given him in adoption. 

On the next day (July 1, 1924), the appel- 
lants and the fourth respondent (or their 
predecessors), filed in the Court of the Dis- 
trict Judge of Ajmer-Merwara the suit out 
of which this appeal arises. They sued the 
widow, the boy and Bhanwarmal seeking a 
declaration that the adoption was invalid 
and an injunction restraining the defen- 
dants frem giving effect to it: they also 
sought to restrain the defendants from in- 
terfering with the affairs, property and 
business of thefamily alleging that the 
family was joint, that the widow was entitl- 
ed only to maintenance and residence. and 
that she was not entitled as heir of her 
husband to any share in the family business 
or property. h 

Nosteps were taken by the plaintiffs to 
bave a guardian ad litem appointed for the 
boy but his father and the widow filed 
- Bimilar written statements (July 30) admit- 
ting the joint status of the family and 
defending the adoption as valid. In Decem- 
‘ber they sought to amend by pleading that 
Jeet Mal had died separate in food, worship 
and estate, but leave to amend was refused 
(March 14, 1925). On November 6, 1925, 
the widow again applied to amend her 
defence alleging that her husband had died 
separate and repudiating the adoption as 
having been due to fraud and misrepresen- 
tation practised upon her. The District 
Judge (August 31, 1926), allowed her to 
amend her defence as to the separate 
status of her husband but refused to permit 
her to repudiate the adoption. The boy‘s 
father, Bhanwarmal, was not allowed to 
amend his written statement so as to 
withdraw his admission of Jeet Mal's joint 
status. In August 1926, it was discovered 
that no guardian ad litem had been ap- 


BIRADH MAL V. PRABHABHATI KUNWAR (P. O.) | 


\ 


181 {0 


pointed forthe boy and Bhanwarmal was 
appointed. On November 22, 1929, *the 
learned Additional District Judge gave 
judgment in the suit. He held that the 
factum of adoption bad not been establish- 
ed es no giving and taking of the body had 
been proved to havetaken place on June 30, 
1924: accordingly he declared the adoption 
to be “null and void and cancelled” Hedis- 
missed the claim for an injunction to restrain 
the widow from interferring with the busi- 
ness, reciting in his decree that “it is held 
that as the widow of a separated Jain 
governed by Hindu Law she has the right 
as such widow to a half of a third share 
in the tisira or unpattitioned property and 
assets of the firm of Kanwalnain Hamir 
Singh to which her deceased husband Jeet 
Mal was entitled.” 


From this decree the widow did not 
appeal: indeed she had no quarrel with 
it. But the plaintiffs appealed to the Court 
of the Judicial Commissioner (Appeal 
No. 68 of 1930}; likewise the boy and 
his father Bhanwermal (Appeal No. 50 
of 1930). The appeals were heard together 
but had a different fate. On May 4, 1938, 
the learned Judicial Commissioner dismiss- 
ed the appeal which the plaintiffs had 
brought against the trial Judge's refusal 
‘of an injunction restraining the widow 
from interfering with the business; but 
he upheld the adoption and dismissed 
the suit in toto with costs throughout. 


Upon this appeal it is admitted by the 
respondents that the adoption cannot be 
upheld without proof of a giving- and 
taking of the boy. On the other hand 
it is conceded for the appellants that on 
the evidence as to this family, no objection 
can successfully be taken to the adoption 
on the score of want of authority from 
the widow's husband, want of consent by 
his relatives, or because the boy was 
not a close relation. Thesoleissue discussed 
before their Lordships was the question of 
fact whether on June 30, 1924, at about 
6 Pp. m. when the adoption deed was 
being registered the boy was present and 
was given by Bhanwarmal and taken by 
the widow. On this question the Courts 
in Indian have differed, but the evidence 
before the Judicial Commissioner was 


mot the same as before the trial Judge. 


An important witness to the proceedings at 
the time of registration of the adoption 
deed was a Barrister Mr. Kishen Saroop: 
he had been tendered as a witness at the 
trial but refused by the trial Judge on 


/ 
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the ground, as their Lordships are 
informed, that he was engaged as 
Counsel in the case. The Judicial Com- 
missioner recorded his evidence at 
the appellate stage under O. XLI, r. 27, 
though he does not seem to have recorded 
his reasons as required by the rule. Their 
Lordships are of opinion that this evidence 
was rightly received. There may have 
been good reason why Mr. Kishen Saroop 
should return his brief and cease to act 
as Counsel in the case, but todeprive a 
party of the evidence of a witness is a 
very different matter, 

The evidence of Mr. Kishen Saroop is 
therefore part of the evidence upon which 
the Board has to consider the sole question 
of fact which arises upon the validity of 
the adoption. Telegrams of June 28 and 
29, show that on the 2cth the boy was at 
Nagore and that a servant was being 
sent to fetch him to Ajmer but that on 
the 29th he and his escort had missed the 
connection at Merta Road and wanted a 


motor to be sent there to bring them to 


Ajmer. The servant Baghji, P. W. No. 6, 
was called by the plaintiffs to prove that 
the boy did not reach Ajmer till 8 P. m. 
on the 30th, but bis evidence breaks 
down in view of the telegrams and their 
Lordships see no reason to doubt that 
the boy had arrived in Ajmer in the 
early afternoon of the 30th. Putting on 
one side the evidence of certain other 
servants as unreliable, their Lcrdships 
think that the evidence that the boy was 
present at the time when the Sub-Registrar 
put to his father and to the widow the 
questions whether they had executed the deed 
is sufficient to prove a giving and taking. 
The witnesses who speak to the matter 
are Bhanwarmal, Bhabutmal, Lakshmimal 
and Kishen Saroop. The evidence of the 
last is.that Bhabutmal was present, a fact 
of which the trial Judge was not apparently 
convinced. The evidence of the Sub- 
Registrar is neutral. What is said by the 
scribe Rajnarayan D, W. No. 17 and the 
record-keeper P. W. No. 4 to disprove the 
presence of the boy is not, in their Lord- 
ships’ view, to be accepted. It is plain 
from the telegrams that it was intended 
that there should be a ceremony and 
that the boy was being brought to Ajmer 
for that purpose. Even if the suggestion 
be accepted that the auspicious day ended 
at noon on the 30th and that the deed 
was executed before noon and before the 


boy had arrived at Ajmer, it seems quite. 


probable that the registration proceedings 


pI 


BIRADH MAL v. PRABHABHATI KUNWAR (P. O.) 213 


which were arranged for 6 p, m. would 
be regarded as a suitable occasion for 
carrying out the very simple ceremony 
that was necessary. Their Lordships see 
no reason to think that after the boy's 
arrival at Ajmer nothing was done, or to 
disturb -the finding of the learned Judicial 
Oommissioner on this point. 

There remains the claim for an injunction 
to restrain the widow from interfering ia 
the affairs, property and business of the 
family. The sole issue raised by this 
branch of the case is whether or not 
Jeet Mal at the time of his death was 
separate in estate or was a co-parcener in 
a joint family. The trial Judge held that 
he had died “a separated Jain governed 
by Hindu Law” and on this question which 
is one of fact the Judicial Commissioner 
arrived at the same conclusion. He held 
that certain facts proved were ‘‘entirely 
inconsistent with the contention that Jeet 


Mal was at the time of his death a 
cc-parcener whose interest passed by 
survivorship to the remaining male 


members of the family. On the contrary 
these circumstances clearly indicate the 
recognition of a separate and defined interest 
which passed on Jeet Mal’s death to his 
widow. 

These are concurrent findings of fact. 
They have been challenged in a sustained 
and able argument by Mr. Page wh» appears 
for the representatives of Kan Mal, 
deceased, and their Lordships’ first duty 
is toconsider whether there is any sufficient 
reason to depart from their rule of practice 
that concurrent findings of fact should not 
be disturbed. 

The history of the family and ofthe business 
presents certain difficulties to either side, 
In 1898 there had been a partition by metes 
and bounds of the buildings in which the 
family lived; thishad been effected by 
one Thanmal as an aribitrator; but it ig 
clear that the business and its assets 
(including movables and immovables) 
were not within the arbitrator's scope 
and were not touched by his award of 
April 26, 1898. The residential buildings 
and some little property adjoining 
thereto were divided into three equal 
shares by casting lots anda third share 
was given to (a) Umed Mal, (b) Raj Mal 
and Chand Mal (sons of .Sujan Mal), 
(e) Sirah Mal, Abhey Mal, Biradh Mal 
andGadh Mal (sons of Sameer Mal). 
By a separate award soon afterwards 
(May 15, 1298), the property so allotted 
to the sons of Sujan Mal was divided by 
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the same arbitrator intotwo equal shares 
which were allotted in severality to Raj 
Mal and Chand Mal. In these awards 
there were references to the business as 
tisira end to! the joint firm and asto the 
other property of the family remaining 
joint. These the Courts in India have 
rightly treated as ambiguous upon the 
question whether there had been any 
division of title so as to result in a 
tenancy in common as distinct from a 
co: parcenary: if being clear enough that 
the arbitrator Thanmal had no authority 
to bring about such a division of title 
and did not purport to affect any other 
property than the buildings which he was 
partitioning by metes and bounds. At or 
about the same time there was a 
partition of the horses and carriages, and 
a partition cf some jewellery took place 
at some date not precisely ascertained. 
The different branches of the family had 
separate messes. Raj Mal and Ohand 
Mal's sub-branches had separate accounts 
(khatas) in the books of the business. The 
evidence as to joint worship is equivocal. 
The expenses of marriages and deaths 
were, in most cases, borne by the branch 
or sub-branch concerned. Each of the 
three branches received a fixed monthly 
allowance out of the common funds: 
Raj Maland Chand Mal dividing one 
allowance equally between them. The 
allowance was at one time Rs. 1,200: 
then it was raised to Rs. 4,000: then it 
was lowered to Rs. 2,500. The branches 
were allowed in addition to the allowance 
to draw on the common funds, and these 
drawings were debited to the branch 
concerned: every three years these draw- 
ings were equalised as between the 
branches. Inthe case of Sajau Mal’s 
descendants the drawings were made by 
the two sub-branches and were debited 
tothe sub branches. This course of dealing 
is traceable toa date soon after 1898. 
When Jeet Mal died in 1923 the allowance 
which would have gone to him was paid 
to his widow; though had Jeet Mal been 
joint with Kan Mal or any of the others, 
the widow was entitled only to mainten- 
ance and inthis respect was on the same 
footing ‘as Jeet Mals mother, Manohar 
Kunwar, who received nothing. More- 
over, there belonged tothe business 316 
shares in a company called the Edward 
Mills Co., Ltd., at Beawar, and after her 
husband's death the widow was given 
one-sixth (52) of these valuable shares as 
her own property. The explanation 
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offered isthat after Jeet Mal’s death in 
March, 1923, the monthly allowances of 
Rs. 4,000 was decreased to Rs. 2,500 
as from Obtober, 1922, and that each 
branch was allotted shares so that the 
dividends might make up the deficiency 
in its income, It is difficult, however, 
to see that this explanation in any 
way detracts from the strength of this 
evidence in support of the case that Jeet 
Mal died divided. There is evidence 
on the other side of a number of 
plaints and execution applications brought 
by the family aga joint family but the 
trial Judge thought that the intention 
to avoid the payment of duty on 8 
succession certificate accounted for this 
practice which was not consistent through- 
out. Inadocument dated April 12, 1915, 
having reference to the Edward Mills Oo., 
the family is described as joint and 
undivided but this again iə contradicted 
by the action of the widow and of the 
directors in July, 1928, when the shares 
which stood in Jeet Mals name were 
transferred to his widow as his heir. It 
was contended by Mr. Page that if account - 
be taken of the adoptions disclosed 
in the pedigree table, then on éhe 
assumption that the members of Sameer 
Mals branch were not joint inter se and 
that there were no special bargains at the 
time of adoption, the division of the profits 
of the business into thirds and sixths 
would not, on any view of the matter, accord 
with the rights of the parties. But this 
argument does not seem to have been 
advanced atany previous silage of the 
case and the facts upon which it depends 
have not been sufficiently ascertained. It 
is not shown to their Lordships’ satisfaction 
that the concurrent findings of fact upon . 
the issue as to Jeet Mal’s status as & 
divided or undivided member of the family ` 
have been arrived at by reason of any error 

of method or mistake or through neglect 
of any aspect of the evidence. The Courts 
in India hadto draw a conclusion from 
evidence of conduct which was not always. 
consistent and of statements which were 
conflicting. They have rightly thought 
that the treatment ofthe profits of the 
business and properties is very far from . 
being in accordance with wnat was to be 
expected if they belonged to a joint family 
of which the sons and grandsons of Sameer 
Mal were members whose rights so long 
as they were joint were equal to the 
rights of Jeet Mal. The suggestion that 
the profits ofthe business and properties ` 
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were divided according to houses as a 
reasonable method of meeting the needs 
of allthe members of the family cannot 
be, accepted. A division according to houses 
would have been a division into fourths: 
Jeet Mal and Kan Mal divided a third 
between them. The Courts in India have 
proceeded upon very cogent evidence 
in attributing weight to the payments 
made to Jeet Mals widow and the 
allocation to her of 52 valuable sbares. 
In these circumstances their Lordships 
find noreason to depart from the impor» 
tant though not inflexible rule of 
practice that concurrent findings of fact 
should not be disturbed, 

The result is that the appeal fails and 
their Lordships will humbly advise 
His Majesty that it should be dismissed. 

The first respondent has not appealed 
from the decree of the Judicial Ocmmis- 
sioner and the Board can take no action 
upon Mr. Dunne’s complaint that she 
‘was not allowed to dispute the adoption 
or to cross-examine witnesses upon 
that part ofthe case. Their Lordships are 
not called upon to decide what the effect of 
the dismissal of this appeal will be upon 
the first respondent's rights in any other 
proceedings to dispute the adoption 

It appears that the Judicial Commissioner 
was in error in thinking that only one decree 
was passed by him and he ought to have 
given a formal certificate covering the 
decree in Appeal No. 50 as well as that in 
Appeal No. 6& As the result of their Lord- 
ships’ decision is to affirm the decree in 
Appeal No. 50, it seems unnecessary to give 
special leave to appeal in order to dismiss 
such appeal. It will be sufficient to make 
clear that their Lordsbips have treated the 
formal certificate of April 16, 1932,a5 co- 
veying all the issues in the suit as explain- 
ed in the order of the learned Judicial Oom- 
missioter dated October 3, 1931. The 
appellants must pay oneset of costs to the 
first respondent and another set of coets to 
the second and third respondents. The 
fourth respondent who was previously a 
plaintiff and an appellant, but was allowed 
to change his posifion by an Order in 
Council dated July 26, 1932, will pay to the 
appellants two-fifths of one set of their costs 
incurred up to that date and will likewise 
be answerable together with the appellants 
both to the first respondent and also to the 
second and third respondents for costs in- 
curred by them prior to that date. Costs 
are to be taxed under this direction upon 
the footing that the appealto His Majesty 
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has covered the whole case so as to include 
the question of the validity of the adoption 
of the second respondent, Man Mohan Mal. 
The costs awarded against the fourth res- 
pondent by the Order in Qouncil of July 
28,1938, and against the second and third 
resp ndents by the Board's order of Febru- 
ary 14, 1939, in favour of the other parties 
will be taxed. Oostsso faras is possible 
will be set off. 

s. Appeal dismissed. 

Solicitors for the Appellants.—Messrs. 
Ranken Ford & Chaster. 

Solicitors for the Respondents —Messra. 
H. S. L. Polak &Co., Douglas Grant & Dold 
and Sanderson Lee & Co. 
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RANGOON HIGH COURT 
Oriminal Miscellanesus Application No, 6 
of 1938 


March 8, 1938 
Maoxkney, J. 
MAUNG BA GON——APPLIOANT 
versus 
Tue KING —OpPposita PARTY 

Criminal Procedure Code (Act V of 1898), s 526 
—Complaint filed by Deputy Commissioner - Whe- 
ther ground for transfer of case to another Dis- 
trict, 

The mere fact alone that itis the Deputy Com- 
missioner who has laid the complaint does not 
afford a reasonable ground forapprehension in the 
mind of any person that he will not receivea fair 
trial in the district of the Deputy Commissioner. 
To get the case transferred to another district, he 
must further show that the Subordinate Magistrates 
in that district are in awe ofthe Deputy Commis- 
sioner and look upon him as a person who must on 
no account be crossed, However, cases of this nature 
which have been instituted by the Deputy Oommis- 
sioner or District Magistrate of a district, should not 
be tried bythe Migistrate whois in such immediate 
touch with the Deputy Commissioner or District 
Magistrate as is the Headquarters Magistrate of 
the district. Where there are Magistrates who are 
not executive officers, it is desirable that they should 
be chosen to try such cases. It cannot be denied 
that an accused person might feel some apprehen- 
sion that a subordinate executive officer might be 
unduly influenced by tha expressed opinion of the 
Deputy Commissioner, and might be ready to pay 
too much deference to that opinion and might even 
be inclined to follow it in preference to his own. 
Such an apprehension could scarcely exist in regard 
to a Magistrate who belongs to the judicial service, 
and is in no likelihood of being unduly impressed 
by the authority of the executive head of the dis- 
trict. 

Or. Mise. App. for transfer of case. 

Mr. C. H. Campagnace, for the Applicant. 

Mr. S. B. Leong, for Accused No. 1. 

Mr. Tun Byu, Government Advocate, for 
the Crown, | — 

Order.—This is an application for trans- 
fer of a casein which Maung Ba Gon, a 
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broker, and Maung Ba Mya, a Guard Writer 
of Sitkwin Police Station, are being prose- 
cuted on the complaint of the Deputy Oom- 
missioner of Tharrawaddy District for alleg- 
ed offences under ss. 161 and 161/109, Penal 
Code. The proceedings were instituted by 
one Maung Po Mya on November 8, 1937, 
who filed a petition before the Deputy 
Commissioner setting forth the alleged facts. 
The offence complained of is said to have 
taken place on May 22,1937. There has 
been litigation in regard tothe matter in 
the Oourt of the Second Additional Magis- 
trate, Minhla, That case was decided on 
August 23, 1937, but the order of the 
Magistrate was revised by this Oourt on 
November 10, 1937, and a _ re-trial was 
ordered. Maung Po Mya was one of the 
original accused in that case, On the re-trial 
however, he was not made an accused per- 
son, Possibly, the delay which ensued in 
the filing of Po Mya’s petition had some 
connection with this litigation. ‘The Deputy 
Commissioner, after himself making enquiry 
and causing the Sub-Divisional Magistrate, 
Tharrawaddy, to make enquiry, came to 
the conclusion that thers was some sub- 
stance in the report. The report originally 
implicated only Maung Ba Mya, a Guard 
- Writer, but when the witnesses were exa- 
. mined, it appears that Maung Ba Gon had 
abetted the offence. 

The Deputy Commissioner, feeling that 
Maung Ba Mya was the principal offerder 
and Maung Ba Gop’s part was not of a very 
reprehensible character, suggested to Ba Gon 
thathe should give evidence in the case, 
presumably as an approver. This sugges: 
tion Maung Ba Gon apparently rejected 
with scorn and he was accordingly included 
with Maung Ba Mya in the complaint which 
the Deputy Commissioner made before 
the Headquarters Magistrate of Tharra» 
waddy. Some ofthe witnesses in the case 
are village officials. The applicant, pre- 
sumably an intelligent person, wanis the 
Court to believe that he thinks that the 
power of the Depuiy Oommissioner of the 
district is so great that a]l the subordinate 
officials bow in terror before him and hasten 
to comply with his slightest wish. I cannot 
believe that any intelligent person in these 
days has any such idea whatsoever. For 
these alleged reascns Maung Ba Gon thinks 
that he will not get a fair irial unless the 
case is tried outside the district. No partie 
cular reasons are advanced why in this 
special case the fact that the Deputy Com- 
missioner has laid a complaint should affect 
the mind of the Magistrate who was trying 
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the Deputy Commissioner who has laid the 
complaint does not afford a reasonable 
ground for apprehension in the mind of any 
person that he will not receive a fair trial 
in the district of the Deputy Commissioner. 
He must further show that the Subordinate 
Magistrates in that district are in awe of the 
Deputy Commissioner and look upon him as 
a person who must, on no account, be cross- 


Iam further unable to see that the fact 
that the witnesses are village officials or 
relations of village officials would be miti- 
gated in-any way by -the trial of the case 
in another district. It is alleged that the 
headman and the ten house Goung are tak- 
ing a great interest in thecase and will be 
able to influence the witnesses against the 
applicant. How this ability to influence the 
witnesses will be at nll affected by the trial 
of the case in another district, I cannot 
understand. It appears to me that the ap- 
plication for transfer of the case to another 
district is entirely frivolous and I am sorry 
that such applications should continue 
to be made in this Court. I do, however, 
think that cases of this nature which 
have been tnstituted by the Deputy Com- 
missioner or District Magistrate of a disttict, 
should not be tried by the Magistrate who 
isin such immediate touch- with the 
Deputy Commissioner or District Magistrate 
as 1s the Headquarters Magistrate of the ` 
district. Where there are Magistrates who 
are not executive officers, it appears to me 
desirable that they should be chosen to. 
try such cases. It cannot be denied that 
an accused person might feel some appre- 
hension that a subordinate executive offie 
cer might be unduly influenced by the ex~ 
pressed opinion of the Deputy Commissioner, 
and might be ready to pay too much defer-. 
ence to that opinion and might even Pe 
inclined to follow it in preference to his own. 
Such an apprehension could scarcely exist 
in regard toa Magistrate who belongs to 
the judicial service, and isin no likelihood 
of being undaly impressed by the authority 
of the executive head of the district. 

I therefore direct that this case, being 
Criminal Regular Trial No. 5 of 1948 of 
the Court of the Headquarters Magistrate 
of Tharrawaddy, be transferred to the Court, 
of the Additional Magistrate of Tharra-. 
waddy who is also the Sub-Divisional Judge | 
of Tharrawaddy and Zigon, for disposal in 
accordance with law. 

D. Order accordingly. 
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` FEDERAL COURT 
Appeal from the High Court at Lahore 

April 12, 1939 
QWwrER, O. J., SULAIMAN AND 

V ARADAOSARIAR, JJ. 

De, HORI RAM SINGH—APPELLANT 
versus 


EMPEROR—RegsPonDENT 

Government of India Act, 1935 (25 & 26 Gea V, 
Ch. 42), ss. 205, 270 (L)-—“ Judgment”, if includes judg- 
ment in criminal cases — Sanction — Lrosecution of 
public servant under ss. 409 and 477-A, Penai Code 
(Act XLV of 1860)—Sanction of Governor, when neces- 
sary—Sanction not obtained—Proper order — Tests to 
be applied—Exztent of protection—Trial under s. 409, 
held required no sanction but that under s. 477-A, 
required. 

Per Gwyer, C.J. and Varadachariar, J. (Sulaiman, 
J. doubting).-The juxtaposition of the words "“judg- 
ment, decree or final order” in s. 205, Government 
of India Act, isno doubt, suggestive of civil litiga- 
tion; but it cannot be suid that the word “judgment” 
isnot comprehensive enough to include a judgment 
pronounced in a criminal case; unlike s, 206 of the 
Constitution Act, s. 205 is not in terms limited tocivil 
cases. [p. 327, col. 2.] 

Per Sulaiman, J.-The word ‘judgment’ cannot be 
taken in its widest possible sense so as to include 
every order which terminatcs a proceeding pending 
in a High Court so far as that Court is concerned, 
The order of the High Oourt directing a re-hearing of 
the criminal appeal by the Sessions Courtis not a 
judgment within the meaning of 8. 205 of the 
Government of India Act. Similarly the order of 
remand cannot be regarded asa final order within 
the meaning of s. 205 (1). |p. 322, col. 1.] 

Oase-law considered]. 

Where the Sessions Judge on appeal comes to the 
conclusion that the avcused should not have been 
tried without the sanction under s. 270 (1), Govern- 
mert of India Act, the proper order tobe passed on 
this footing is not one ofacquittal but the complaint 
should be dismissed. 

Asthe consent of the Governor, provided for in 
8.270 (1), Government of India Act is a condition 
precedent to the institution of proceedings against 
a public servant, the necessity for such consent can- 
not be made to depend upon the case which the 
accused or the defendant may put forward after the 
proceedings had been instituted, but must be deter- 
mined with reference to thenature of the allegations 
made against the public servant, in the suit or crimi- 
nal proceeding. |p. 328, col. 2.j 

For the protection under s. 270 (1) theoffence should 
have been committed when an act is done in the exe- 
cution of duty or when an act purports to be done 
in the execution of the duty, The test is not that the 
offence is capable of being committed only by a 
public servant and not by any one else, but that it is 
committed by a public servant in an act done or 
purporting to be done in the execution of his duty. 
The section cannot be confined to only such acts as 
are done by a public servant directly in pursuance of 
his public office, though in excess of the duty or 
under a mistaken belief as to the existence of such 
duty. If theact complained of is an offence, it must 
necessarily be not an execution of duty, but a 
dereliction of it. What is necessary is that the 
offence must be in respect of an act done or purported 
to be done in execution of duty that is, in the dis- 
charge of an official duty, lt must purport to be 
done in the official capacity with which the ofiender 
pretends to be clothed at the time, that is to say, under 
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the cloak of an ostensibly official act, though, of 
course, the offence would really amount to a breach of 
duty. Anact cannot purport to be done in execution 
of duty unless the offender professes to be acting in 
pursuance of his officieal duty and means to convey 
to the mind of another the impression that he is so 
acting. The section is not intended to apply to acts 
done purely in a private capacity by a public 
servant. it mast have been ostensibly done by him 
in his official capacity in executiun of his duty, 
which would not necessarily be the case merely 
because it was done at a time when he held such 
office, nor even necessarily because he was engaged 
in his official business at the time, [p. 325, col. 


‘fhe question whether a criminal breach of trust 
can be committed while purporting to act in execu~ 
tion of duty is not capable of being answered 
hypothetically in the abstract, without any reference 
to the actual facts of the case. The question must 
depend on the special circumstances of each 
case. |p. 326, col. 1.] f 

When a public servant simply embezzles some pro- 
perty entrusted to him and thereby commits a 
criminal breach of trust under s. 402, tenal Code, 
he is not doing an act, nor even purports to do an 
act in execution of his duty; when he commits the 
act, he does not pretend tuact in the official dis- 
charge of his duty. A case like that would not 
ordinarily fall within the scope of s. 27U (1). |p. 326, 
col, 2. 

lt i notright to introdace the question of good 
faith or bad faith at the stage to which sub-s, (1) of 
s. 270 relates. i 

Anact ig not less one done or purporting to be 
done inexecution of a auly because the officer con- 
cerned does 1t negligently. 

| Uase-law referred to}, f 

An offence under s. 4/7-A, Fenal Code, is committed 
if an officer or servant or anyone employed or acting 


in such capacity, wilfully and with intent to defraud 


fulsifies any bock or account. Thus where 16 is his 
duty to maintain a record or a register, and in 
maintaining that register he makes some entries 
which are false to his knowledge, he is certainly 
purporting to act, though not actually acting inthe 
execution of his duty, because he is making certain 
entries in the register, knowing them tobe false. He 
is ostensibly professing to be discharging his official 
duty in maintaining the register, which ne ig bound 
to maintain correctly. Inmaking the entrics he preo- 
tends or purports to act in the execution of his duty ; 
butin pomt of fact he is acting indirect dereliction 
of it, For thetrial of such un vifence, consent under 
s. 270 (1) is necessary. {ibid.] 

[The case wassent back to the Sessions Judge for 
hearing on the merits as regards the charge under 
s. 409 of the Penal Code; the order of acquittal passed 
by the Sessions vudge was set aside and the pro- 
ceedings under 8. 477-A of the Code were quashed for 
want ot jurisdiction, the consent of the Governor not 
having been obtained, and it was left open to the 
Sessions Judge to consider whetherit was necessary 
to order are-trialon the ground of possible failure of 
justite or prejudice to the accused by reason of the 
Joint trial of the two charges.) [p. 332, col. Lj 


br, Hori Ram Singh, appeared in person. 


Mr. M. Sleem, Advocate-General, Punjab, 
and Mr. S. K. Ahmed, instructed by Mr. 
Tarachand Brijmohan Eal, appeared for 
the Respondent. 
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Gwyer, C, J.—I have had the opportunity 
of reading the judgment prepared by my 
brother Varadachariar and I find myself 
so completely in agreement with it that 
I think it unnecessary to deliver a separate 
Judgment of my own. I will only add, 
since the qnestion of jurisdiction has been 
mentioned, that I have no doubt that this 
Court has jurisdiction in criminal as well 
as civil case. It would indeed be very 
surprising if it were otherwise, since it has 
been in the Oriminal Courts that many of 
the great constitutional questions of the 
past have been determined; and in my 
opinion the words “judgment, decree or 
final order” ought to receive no narrow 
interpretation. 

I concur with my bretheren in holding 
that the appeal should be allowed as regards 
the charge under s. 477-A of the Indian 
Penal Code and dismissed as regards the 
charge under s. 409. 

Sulaiman, J.—‘lhe facts of this case 
are fully given in the judgment to be 
delivered by my brother Varadachariar. 
Although no objection had been raised by 
the learned Counsel to the maintainability 
of this appeal, I had expressed a doubt 
regarding it in the course of the hearing. 
The question being one of jurisdiction, I 
should not ignore it. 

Criminal Jurisdiction —The first question 
is whether a criminal appeal at all lies to 
the Federal Court. The mere fact that 
the Federa! Court has framed rules for such 
appeals is not by itself conclusive. The 
doubt is created by the observations made 
by their Lordships of the Privy Council 
in the somewhat analogous case of Chung 
Chuck v. King (1). In that case the deci- 
sion turned on the interpretation of r. 2 
‘of the order in Council dated January 23, 
1911. Under that rule an appeal lay as 
‘of right from any final judgment of the 
Court, and at the discretion of the Court 
from any other judgment. Rule 1 defined 
judgment as including ‘decree, order, 
sentence or decision.” Their Lordships 
pointed out that although the word ‘sen- 
tence’ is appropriate to some procedure in 
criminal law and is chiefly heard in 
criminal trials, there is a great difference 
between a conviction and a sentence and 
it would be very strange if there were 
appeal against sentence and not against 
conviction; the word ‘sentence’ is a well- 
known word in common law and it is not 
applied so as to give the right to appeal 

(1) (1930) A O 244; 99 LJ PO 71; 142 LT 266; 46 T 
LR 134 : 
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in criminal cases. The word ‘decision’ if 
it stcod alone may embrace mattera of 
both civil and criminal laws but the word 
is not used alone here. One cannot take 
one word out of this order and say that it 
may include criminal law; one must look 
at the whole of the order in Council. Now 
T. 2 (a) certainly referred to civil matters 
and for purposes of an appeal fixed a value 
for the subject-matter of the suit, and 
r. 2 (b) began with the words “subject to 
the provisions of these Rules“. Their 
Lordships thought that the word ‘other’ 
refers and relates back to the same sort of 
judgment as those which are referred to 
in r. 2 (a) that is to say a judgment where 
the matter in dispute amounts to or involves 
some claim to property. Other provisions 
of the order related to subject-matters and 
did not appear to include criminal matters: 
In particular, there was provision for ‘stay 
of execution’ which was entirely appro- 
priate in a civil case and was not so appro- 
priate in a criminal case; nor was there 
any provision made for a man who had’ 
been sent to prison, Their Lordships 
accordingly held that the words were not 
wide enough to include a criminal judge 
ment, © 
Some of these considerations are appli- 
cable to the provisions of the Government 
cf India Act as well. Section 205 (1) refers 
to an appeal from ‘any judgment, decree or 
final order’. It doas not even use the word 
‘decision’ much less ‘sentence’. Judgment, 
decree or final order taken together are 
words commonly used in the Code of Oivil 
Procedure where judgment is followed by 
a decree or final order. The words ‘final 
order’ are still more appropriate in a civil 
case where a clear distinction exists bet- 
ween a final order and an interlocutory: 
order. There is no other provision in this 
part of the Act which would suggegt that 
criminal cases are included, Indeed, s. 206 
specifically speaks of ‘civil cases’. When 
providing an appeal to His Majesty in 
Oouncil from the Federal Court the words 
‘decision’ and ‘judgment’ are used in s. 208. 
Section 209 (1) again uses the words 
‘judgment, decree or order’ which is subs 
stituted for that of the High Court. Sube 
s. (3) refers to ‘a stay of execution’? and 
does not refer to granting bail or releasing: 
accused person from custody. The criminal 
jurisdiction of the Federal Court is mene 
tioned in s. 210(2) but only as regards 
punishment of any contempt of Court. i 
On the other hand, it cannot be doubted. 
that the words ‘judgment and final, order’: 


t lih + 
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in themselves are certainly wide and can 
include a criminal judgment and a criminal 
ordér. *Although s. 206 is confied to ‘civil 
cases’, s. 205 has no such restriction. Simi- 
larly the words ‘judgment or order’ in 
s. 209 are also wide enough. Sub-section (3) 
. can be made applicable to a criminal case 
before the accused is actually sent to 
prison. The realization of fine or sending 
him to prison or the carrying out of a 
sentence of whipping or death can certainly 
be postponed if a stay of execution is 
ordered. Section 210 refers to all Courts 
in British India. These may well include 
not only civil but also Criminal Courts. 

The main object of the establishment of 
the Federal Court is to get decided sub- 
stantial questions of law as tothe inter- 
pretation of this Act or any order in Council 
made thereunder, so as to introduce uni- 
formity throughout India. Section 270 which 
contains an indemnity for past acts to 
Government servanis prevents criminal 
proceedings from being instituted against 
a Government servant under certain con- 
ditions. The question whether the con- 
tinuance of the criminal proceedings would 
or would not be contrary to the express 
provisions of this section can arise only in 
a criminal case. If a criminal case in 
which such question arises is not allowed 
to be brought up to the Federal Oourt at 

“all, the Federal Court can never be called 
upon to interpret this particular section. 
The Privy Council may not grant special 
leave to sppeal unless it be shown that 
by a disregard of the forms of legai process 
or by some violation of the principles of 
natural justice, or otherwise, substantial 
and grave injustice has been done. In 
re Diliet (2). -Again in the Seventh 
Schedule containing the Legislative lists 
there may, as is often common, be penalties 
prescribed in various legislations for 
breactfof conditions laid down therein, the 
validity of which may be challenged only 
in a criminal case. The validity of the 
criminal legislations themselves may be 
challenged only in Criminal Courts. All 
guch. matters would be outside the juris» 
diction of the Federal Court if no criminal 
case is allowed to be brought before it, But 
there is no inherent right of appeal toa 
higher tribunal, the right being only a 
creature of statute. The question is not 
free from doubt, but I am prepared to 
assume for the purposes of this case that 
the words ‘judgment or final order’ in the 


(2) (1887912 A O 459; 56 LT 615; 36 W R81; 16 
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section apply to criminal cases as well. 
But the further question still remains whe- 


ther the order of remand was a ‘judgment 
or final. order’. 


Judgment.—In the Indian Code of Civil 
Procedure judgment is quite separate and 
distinct from decree. Under s.2 (9) judg- 
ment means the statement given by the 
Judge of the grounds of a decree or order ; 
the judgmeot is merely the statement of 
the grounds, but must have been given in 
a case in which a decree or order exists. 
Ifin the expression ‘judgment, decree or 
final order’ in a civil case the word ‘judg- 
ment’ were to have the Indian sense, then 
it will mean the statement of the grounds 
in a case where either a decree or a final 
order exists and not in any other case, as 
appeal from a judgment standing by itself 
would have no meaning. Appeal from 
judgment would then indicate appeal from 
any finding in a case terminated by a 
decree or a final order. 

In England under s. 225 of the Judicature 
Act judgment includes decree. In that 
sense in a civil case the word ‘decree’ in 
the expression ‘judgment, decree or final 
order’ would be superfluous. Indeed, 
although wider, the operative part of a 
judgment is almost like an Indian decree. 
Decree was a term, which, in Equity 
practice, corresponded to judgment at 
Common Law. Decree is the equivalent to 
theterm judgment in the Queens’ Bench 
Division. A judgment is a decision obtained 
in an action, and any other decision is an 
order (per Cotton, L. J., in Ba parte Chinery 
(3). The forms of judgment given in the 
Annual Practice, Appendix D, are exactly 
like the forms of decrees in the Indian 
Oode, Appendix D, According to the Enge 
lish practice both judgment and decree 
can be final or interlocutory according as 
they do or do not finally determine the 
rights of the parties and conclusively dis- 
pose of the whole matter in dispute. Black 
in his book on Judgments defined a judg- 
ment : 

“as the determination or sentence of the law pro- 
nounced by a competent Judge or Court as the result 
ofan action or proceeding instituted in such Court 
affirming that upon the matters submitted for decis 
sion a legal duty or liability does or does not exist. 
An interlocutory judgment is one which, deter- 
mines geome preliminary or subordinate point or 
plea or settles some step, question or default arising 
in the progress of the cause, but does not adjudicate 
the ultimate rights of the parties or finally put the 
case out of Uourt. On the other hand the learned 
author defined an order “as the mandate or deter- 

3) (1884) 12 Q B D 342; 53 L J Ch. 662; : 
aw 360; 1 Morrell 31, ee 
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mination of the Oourt upon some subsidiary or 
collateral matter arising in an action, not disposing 
of the merits but adjudicating a preliminary point 
by directing some ateps in the proceedings.” 

Tne word ‘judgment’ occurs in el. 10 of 
the Letters Patent of the Allahabad High 
Court and cl. 15 of the Letters Patent of 
the Calcutta, Madras and Bombay High 
Couris, and ‘final judgment’ in cls. 20 and 
39, respectively. As they had been drafted 
in England, the first interpretation put 
upon the word was more or less in the 
English sense, and not that used in the 
Civil Orde. 
Calcutta was the Justices of the Peace for 
Calcutta v. Oriental Gas Co. (4). 
Couch, ©. J. defined judgment as meaning : 

“a decision which affects the merits of the ques- 
tion between the parties by determining some right 
or liability. It may either be preliminary or inter- 
locutory, the difference between them being that a 
a final judgment determines the whole cause or suit, 
and a preliminary or interlocutory judgment deter- 
mines only a part of it leaving other matters to be 
- determined.” 

In Ebrahim v Fackrunisa Begam (5). 
Garth, O. J. observed that : 

“the word “judgment” means a judgment or decree 
which decides the case one way or the other in its 
entirety, and that it does not mean a decision or 
order of an interlocutory character, which merely 
decides some isolated point, not affecting the merits 
or result of the entire suit.” 

Although purporting to follow these de- 
finitions, the Calcutta High Oourt gradually 
-widened the scope of its meaning. In the 
latest Full Bench case of Brojo Gopal Rat 
Burman v. Amarchandra Bhattacharjt (6), 
Rankin, G. J. observed : 

“On the whole, and not without some doubt, I think 
that the mere circumstance that an order puts in 
peril the finality of a decision given in the respon- 
dent's favour, does not of itself make the order a 
‘Judgment’ within the meaning of cl. 15 of the Letters 
Patent.” 

The learned Chief Justice at p. 140* 
doubted whether the correct technical use 
of the word ‘judgment’ in England is a 
safe guide. The High Oourts of Bombay 
and Patna have purported to accept the 
definition of Couch, ©. J. generally. But 
in Galeutts, Bombay and Madras orders in 
Civil Revision were regarded as judgments 
until the Letters Patent were amended in 
1919, which made an appeal impossible. 

The latest Full Bench case of the Madras 
High Court is -Tuljaram Rao v. Allggppa 


| (4) 17 WR 364 at p 370; 8 BL R43% 


(5) 4 O 531 at p 534. 
(6) 56 O 135 at p 144; 114 Ind. Cas, 88. 1L T40 
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(7) where White, O. J. held at p. 7* that: 
“If its effect, whatever its form may be, and 

whatever may be the language of the applicatien on 

which it is made, isto put an and to the suit or 


“proceeding so far as the Court before which the 


suit or proceeding is pending is concerned, or its 
effect if it is complied, is to put an end to ths suit 
or proceeding, I think the adjudication is a judgment 
within the meaning of the clause”. 

The Lahore High Court appears to have 
adopted the view of White, ©. J. f 

In the Full Bench of the Allahabad High 
Court, Muhammad Nairutlah v. Ihsanullah 
(8) Edge, O. J., at p. 228f observed: 

“In my opinion the judgment referred to in s. 10 
of the Letters Patent is the express decision ofa 
Judge of the Ocurt which leads up to, and originates, 
an order or decree.” 

On p. 232t the opinion was expressed that 
orders in Oivil Revision were not judgments 
and therefore not applicable under the 
Letters. The Full Bench case has natural- 
ly been followed in subsequent cases. 

The observation of Lord Sumner in 
Sabitri Thakurani v. Savi (9) that what 
s. 15 of the Calcutta Letters Patent express- 
ly provides .is an appeal to the High 
Gourt’s Appellate Jurisdiction from a decree 
of the High Gourt in its original ordinary 
jurisdiction, was not understood in India 
as containing a definition of the word 
judgment. But their Lordships of the 
Privy Council had occasion to define the 
the word ‘judgment’ in two cases coming 
from the Bombay High Court. In Tata 
Tron and Steel Co., Lid. y. Chief Revenue 
Authority of Bombay (10) Lord Atkinson 
relied on Onslow v. Commissioners of Inland 
Revenue (11) and pointed out that a final 
judgment was different from final order as 
used in the 39th clause of the Bombay 
Letters Patent. In Sevak Jeranchod Bhogi« 
lal v. Dakore Temple Committee (12) Sir 
Jobu Edge laid down that Š 

“The term judgment in the Letters Patent of the 


(7) 35 M 1; 8 Ind, Cas. 310; (1910) M W N 697; 8°M 
LT 453; 21,M LJ i Œ. B). > ! 

(8) 14 A 226 (F. B.). l 

(9948 G 481; 6U Ind. Cas. 274; A I R 1921P O 80; 
40 M LJ 308; (1921) M W N 159; 19 AL J 281; 48 I A 
76;33 0 L J 307;250 WN 557; 23 Bom, L R 68l; 14 
L W 362;3UP L R(P 0)57 (P 0). 

(10) 47B 724; 74 Ind Oas, 469; 21 A L J 675; 25 
Bom. L R 908; A I R1923 P O 148; (1923) M W. N 603; 
45 M LJ 295; 18 LW 372; 9 O& ALR 783; 33 M 
L T301;28 © W N 307; 39 C L J 16; 50 I A212 
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High Court means in civil cases a decree and not 
a judgment in the ordinary sense.” 
| Tis observation was attempted to be 
distingifished, by drawing a distinction, 
perhaps without a difference, in Ishwart 
Prasad v. Shectahal (13) in view of a 
practice that had growa up to treat certain 
orders as being judgments, The same 
view was expressed in the Full Bench 
case of Sital Dim v. Anant Ram (14) 
where it was also held that judgment 
includes a final order. Both these cases 
were decided before knowing the exposi- 
tion of the meaning of ‘final order’ by 
their Lardships of the Privy Uouncil in 
Abdur Rahman v.-Cassim (15) to be men- 
tioned hereafter. It may also be noted 
that in Bhogilal’s case (12) their Lordships 
had not said that the term ‘final judgment, 
in cl. 39 of the Bombay Letters Patent 
means final decree in civil cases, but that 
the term ‘judgment in the Letters Patent 
of Bombay means in civil cases a decree, 
and not a judgment in the ordinary sense. 
In a later case of Shahzadi Begam v. 
Alakhnath (16) a Full Bench of the Allah- 
abad High Oours of which I was a member 
at the time, dissented from the opinion of 
White, O. J. expressed in the Madras 
Full,Bench, and it was pointed ous that: 
“the test laid down by the learned Chief Justice of 
the Madras High Uourt is put in too wide a 


language and cannot be accepted as laying down 
the correct criterion”, 
and it was furtner observed that their 
Lordships’ observation in Bhogilal’s case (12) 
made it clear that the word ‘judgment’ 
used in the Letters Patent is not to be 
taken in its widest scope. The Allahabad 
Full Bench at. p. 687* declined to accept 
the contention that 

“Every order passed by a single Judge which 
puts an end to or terminates the proceeding cr 
which has by implication the necessary effect 
resulting in sucha termination is a judgment”. 

Shortly after this Allanabad Full Bench 
case came the Full Bench decision ot tne 
Rangoon High Court in Duyabhar Jiwan 
Das v. Murugappa Chettiar (17) where at 
p. 269} the view of White, U. J. was dis- 


(13) 24 A L J 892; 96 Ind. Oas. 666; 48 A 684. 

U4) (1953) A Ld 127; 142 Ind. Oas. 331" Ind. Rul. 
(1988) ALL luo, ALR 1933 All. 262 (P B). ` 

U5) A I R 1933 P O 958; 142 Ind. Uas. 328; 100 WN 
195; 37 L W 331; (1933) M W N 186; Ind. Rul. (1933) 
PC 59; (1933) A Ld 244; 62 ML J307; ii R 53; 
39 Bom. L R 331; 37 OW N 405; 07 O Ld 136 PO), 

(16) 57 A 983; 157 Ind. Oas. 347; A 1R 1935 Ali. 620 
(2y (1935) AL Jd 681; 1935 A L R 775; @RA JIL 
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sented from and Page, O. J. observed that: 

“Judgment means and is a decree in a suit by 
which the rights of the parties at issue in the suit 
are determined. A final judgment is a deeree in 
a suit by which all the matters at issue therein are 
decided. A preliminary or interlocutory judgment 
is a decree ina suit by which the right to the relief 
claimed’ in the suit is decided, but under which 
further proceedings are necessary before the suit in 
its entirety, can be determined”. 


In viewof the observation, made by theif 
Lordsnips of the Privy Oouncil, the word 
‘judgment canuot now be taken in its 
widest possible sense so as to include 
every order which terminates a proceed- 
ing pending in a High Court so far as 
that Court is concerned. 

In criminal cases the position is still 
stronger. In England judgment is equival- 
ent to a judgment of conviction or acquittal 
and is distinct from cther orders in a 
criminal case. This will appear from an 
examination of para. 260-4 in Vol. 9 of 
Halsbury’s Laws of England (Hailsham 
Edition). 

Io the Indian Code of Oriminal Proce- 
dure judgment is not defined, but various 
sections suggest what it means. Sec- 
tions 401 and 415-A no doubt refer to 
appeal from judgment or appelable judg- 
ment respectively. But under ss. 263 and 
264, the judgment in a summary trial has 
to contain the finding and sentence or 
other final crder. Under s. 305, ina jury 
trial the order of conviction or acquittal 
in accordance with tne opinion of the jury 
is the judgment. Under s. 309, in a casa 
tried with Assessors the final order, which. 
is followed by the sentence, is the judg- 
ment. Section 367 suggests what the 
contents of a judgment should be, and 
what it should comprise of when it be 
a judgment of conviction and what if it 
be a judgment of acquittal, Section 370 
also requires a record of the offence csm- 
plained of or proved, the plea of the 
accused and the final order. As final, 
orders like those under ss. 144 and 145 
could not be judgments, a special provision 
has been made in s. 367 (6) that certain 
orders should be deemed to be a judgment, 
Tne Code provides appeals from certain 
appealable orders, and s. 423 provides. 
appeais from conviction and sentence. 
‘nua judgment in the Code means a 
judgment of conviction or acquittal. 

Even in Madras, in Emperor v. China 
Kaltappa Goundan (lë) White, O. J. at. 
p. 131* neld that an order of dismissal of 


(18) 29 M 126. 
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a complaint under 8. 203 is not a judgment 
within the meaning of s. 360 and this 
was the opinion of the majority. This 
opinion was later followed by another 
Divisicn Bench of the Madras High Court 
in Emperor v. Maheshwara Kondaya (19) 
where it was held that an order of dis- 
cha'ge is not a judgment, as 

“a judgment is intended to indicate the final 
order ina trial terminating in either the conviction 
or acquittal of the accused”. 

Thus neither under the English nor the 
Indian Law the term ‘judgment’ in a 
criminal case includes an interlocutory 
order. Ins. 205 (1) of the Act, the word 
‘judgment’ does not occur by itself but is 
used in conjunction with final order. 
When both the terms judgment and final 
order are used together in one expression, 
they undoubtedly connote different and 
distinct meanings, and judgment cannot 
be interpreted as embracing even in- 
terlocutory orders, which would make the 
category ‘final crder’ wholly superfluous 
and unnecessary. It is true that in the 
Federal Ocurt Rules unfortunately the 
definitions of judgment, decree and order 
have been borrowed from the Code of 
Civil Procedure; but that of course is only 
for the purposes of the Rules and cannot 
be taken in any way to control the proper 
meanings to be given to those terms in 
the Act itself, even if an inconsistency 
were inevitable. 

- I am of the opinicn that the order of the 
High Court directing a re-hearing of the 
criminal appeal by the Sessions Court is 
not a judgment within the meaning of 
s. 205 of the Government of India Act. 

Final Order.—The next question is 
whether it is a final order. The order of 
the High Oourt is final in the restricted 
sense that it disposes of the matter pending 
before the High Court finally, the case 
going back to the Sessions Judge. But it 
is by no means final so far as the case 
itself is concerned, because the appeal is 
still before the Sessions Judge and will 
have to be disposed of on its meriis and 
then only a ünal order passed. Thus 
ordinarily speaking an order sending the 
case back to the Appellate Court cannot 
be considered to be a ‘tinal order within 
the meaning of s. 205 (1) of the Act. “The 
words “final order do not occur in the pre- 
sent Oriminal Frecedure Code. As the 
game words would apply both to civil and 
criminal cases, it would not be inapprc- 
priate to ccnsider the meaning of ‘final 
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the Civil Proce- 
words occur in 


orders as used in 
dure Code. These 
s. 109, Civil Procedure Coda where 
anappeal lies in certain cases from a 
‘decree or final order’ passed on appeal 
bya High Oourt. Their Lordships have 
had occasions to consider whatis meant 
by the words final order. The words final 
order are ordinarily used in contrast 
with interlocutory order! But in Rahimbhoy 
Habibbhoy v. Turner (20) and Mazhar 
Hussain v. Bodha Bibi (21), both of which 
were under s.595 of the Civil Procedure 
Code of 1882, their Lordships laid down 
that an order even thpugh not finalin the 
ordinary sense would be final if it decides 
the cardinal point in the case notwith- 
standing that there might be subsidiary 
enquiries to make. Inthe present case 
there is no doubt that a cardinal point 
has been decided by the High Court 
adversely. The accused's objection was 
as to the legality of the proceedings 
which wentto the root ofthe matter and 
which, if decided in his favour, would result 
in the dismissal of the complaint outright. 
lf the proceeding were really in contraven- 
tion of the provision of s. 270 and were 
void ab initio, the merits of the case should 
not be gone into at all, 


But their Lordships have in two more 
recent cases expressed a somewhat 
different view. In Ramchand Manjimal v. 
Govardhandas Vishandas Ratanchand (22) 
their Lordships following two English 
decisions Salaman v. Warner (23) and 
Bozson v. Altrincham Urban District 
Council (24), laid down that an order 
refusing stay of suit under the Arbitration 
Act was not a final order, as it did not 
finally dispose of the rights of the parties 
but left them to be determined by the 
Courts in the ordinary way. 

The definition of final order as given 
in Salaman’s case (23) was as follows : 
Lord Esher, M. R, observed : 

“Jf their decision, whichever way it is given, will, 
if it stands, finally dispose of the matter in dispute, 
1 think that for the purposes of these rules it is final. 


On the other hand, if their decision, if given in one 
way, will finally dispose of the matter in 


(20) 15B 155, 

(21)17 A 112, 

(22) 47 0918; 56 Ind. Cas. 302; AI R 1990 PO 66; 
OWN 721; 18 A L J 59; 22 Bom. LR 606; 39 
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dispute, but, if given in the other, will allow the 
action to go on, then I think itis not final, but 
‘interlocutory”. 

- Fry, iL. J. remarked : 

“I conceive that an order is finaljonly where it 
is made upon an application or other proceeding 
which must, whether such application or other 
proceeding fail or succeed, determine the 
action, Oonversely I think that an order is 
“interlocutory” where if, cannot be affirmed that 
in either event the action will be determined.” 

Lopes, L.J. said : 

. “I think that a judgment or order would 
be final within the meaning of the rules, when, 
whichever way itwent,it would finally determine 
the rights of the parties. But in Bozch's case (24) 
Lord Alverstone, O. J. held: “It seems to me that 


the real test for determining this question 
ought tobe this : Does the judgment or order 
as made, finally dispose of the rights of the 


parties? Ifit does, then I think it ought to be 
treated as a final order; but if it does not, it is 
then, in my opinion, an interlocutory order.” 

In Abdur Rahman v. Cassim & Sons (15) 
Sir George Lowndes distinguished the two 
earlier cases of their Lordships on the 
ground that they had been decided under 
s. 595 of the old Code where the wording 
was materially different and also because 
in both, special leave had been given, and 
then laid down that “the test of finality is 
whether the order finally disposes of the 
rights of the parties.” “The Appellate Court 
in India had been of the opinion that the 
order had goneto the root of the suit 
namely the jurisdiction of the Court to 
entertain it and it was for this reason 
that the order was thought to be final. 
But their Lordships held that : 

“This was not sufficient. The finality must be 
a finality in relation tothesuit. If after the 
order the suitis still a live suit,in which the 
rete have still to be determined, no appeal 
ee, 

In that case the appeal had been allowed 
by the High Court, the decree of the 
Subordinate Judge set aside and the suit 
remanded to the original Court for trial 
on the merits. It was also pointed out 
before. their Lordships that there was 
undoubtedly some divergence in the views 
expressed in the English cases upon which 
the judgment in the Ramchand Manji 
Mal’s case founds, but their Lordships 
considered that the rule deducted for 
guidance under the Code of Civil Procedure 
was clear and unambiguous and should 
be decisive in all such cases. If the 
effect of the order from which it is sought 
toappeal is not to dispose finally of the 
Tights of the parties, then even thouga 
it decidesan important and even a vital 
issue in tne case, ib ieaves the suit alive 

“and provides for its trial in the ordinary 
Ways . 
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As the “final order’ may be either in a 
civil or criminal case, the definition 
given by their Lordships in the civil 
case must by analogy be applied toa 
criminal case as well. In the present 
case, the appeal has not yet been tried 
on the merits. It is still to be finally 
decided by the Sessions Judge whether 
the accused was or was not guilty of the 
offences with which he had been charged. 
The question of want of consent, althouga 
vital for the purposes of the proceedings 
as it went tothe root of the matter so 
far as their continuance is concerned, 
is after all a preliminary question as 


to whetherthe proceedings had _ been 
properly instituted or not. The criminal 
case is still a live case, and the 


innocence orthe guilt of the accused has 
not been finally determined. The question 
Taised was one of jurisdiction of the 
Magistrate toentertain the complaint and 
was therefore analogous to the question 
of jurisdiction raised in Abdur Rahman's 
case (15) Although the pointis certaily a 
cardinal one: but the order of remand 
cannot be regarded as a final order within 
the meaning of s. 202 (1). The accused 
may ultimately not be found guilty at 
all. Ifthe accused is hereafter found 
guilty by the Sessions Oourt and convicted 
and sentenced, he can come to the High 
Oourt in Revision; and in case the High 
Court adheres toils view and the Revision 
is dismissed, the order would become final 
and from that order he may come to the 
Federal Court under s. 205 (|). But until 
that stage arrives, he is not, in my 
opinion entitled to appeal from the High 
Oourts order. 

. Section 270 (1)—Holding the view 
that no appeal at all lies at this stage, I 
would have feared that it would be 
somewhat awkward for the Sessions Judge 
ifl were toexpress any detinite opinion 
that consent of the Governor was necessary 
for either of the two charges in this~ 
particular case. If no appeal lies, the 
order of the High Court must stand and ` 
the Sessions Judge is bound to re-hear 
the woole appeal, and yet he may feel 
embarrassed by any contrary opinion 
expressed by the Federal Court. But tne 
Opioion of the majority is that the appeal 
should not fail on any such preliminary 
grounds. Farther, a statement of thè true 
legal position may help in applying. 
the legal principles to the facts of the case. 
Itherefore proceed to deal with that 
question also. 
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It must be conceded that the protection 
given to publice servants unders 270, 
which applies both to civil and criminal 
proceedings, is intended to be real and not 
merely illusory. The intention seems to be 
to prevent them from being unnecessarily 
harassed, and the criminal prosecution, 
except withthe previous ccnsent of the 
Governor-General or the Governor, is 
prohibited and proceedings started 
without such consent declared illegal. 
Sub-section (1) stands as follows : 

“No proceedings civil or criminal shall be 
instituted against any person in respect of any 
act done or purporting to be done in the execution 
of his duty as a servant of the Orown in India 
or Burma before the relevant date, except with the 
consent, inthe case ofa person who was employed 
in connection withthe affairs of the Government of 
India or the affairs of Burma, of the Governor- 
General in his discretion, and in the case of a 
person employed in connection with the affairs 
of a Province ofthe Governor of that province in 
his discretion.” 

The main question for consideration 
is the interpretation of the words “any 
act done or purporting to be done in the 
execution of his duty as a servant”. The 
Act being a recent one, no case turning 
on the interpretation ofs, 270(1), other 
than the one under appeal, has been 
brought to our notice. Besides the cases 
under s, 60, Civil Procedure Code, there are 
& very large number of cases under s. 197, 
Oriminal Procedure Oode, showing a con- 
siderable conflict of opinion among 
the Indian High Courts as to the appli- 
cability ofthat section. The words of 
that section are not exactly identical 
with those in the section before us. There 
we have the words “while acting or 
purporting to act in the discharge of his 
official duty”, which have caused a diver- 
gence of opinion on the true signi- 
ficance of the words “while acting or 
purporting to act". Itis therefore best to 
focus attention on the words actually 
used ins. 270 (1). 

Sessions Judge's Opinion.—The learned 
Sessions Judge in an elaborate judgment 
discussed the legal aspects of the case 
and also considered certain apparently 
conflicting rulings, and then came to the 
conclusion thatthe previous sanction of 
the Governor was necessary fcr both the 
charges. For want of such sanction he 
held allthe proceedings tobe void and 
‘acquitted’ the appellant. The acquittal 
of the accused was obviously wrong, as that 
would have prevented further proceeding 
even after the necessary consent of the 
Governor had been obtained. If the 
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prosecution is defective for want of proper 
consent, the proceedings would he woid 
and the complaint would be dismissed. 
The Sessions: Judge took the view that 
every criminal’ breach of trust would 
require ‘a previous consent. This was 
putting it rathertoo widely. He should 
have really considered whether on the 
facts as alleged by the prosecution or at any 
rate asfound by the Magistrate, consent 
was necessary. If not, he would have 
to gointothe merits and ascertain the 
facts himself, and then again decide whe- 
ther onthe facts so „appearing consent 
was or was not necessary. 

High Courts view.—The High Oourt in 
Revision took a contrary view, set aside 
the Sessions Judge’s order of acquittal 
and “returned the record to him for trial 
on the merits", by which presumably the 
High Court meant rehearing of the 
appeal onthe merits. ‘The Bench appear 
to have taken the view that consent would 
never be necessary in case of criminal 
breach of trust, nor even in the case 
of falsification of accounts. They appar- 
ently thonght it unnecesary to consider 
whether onthe facts as found by the 
Magistrate, which were for reconsideration 
before the Sessions Judge, the act had 
purported tobedone in execution of duty 
so tomake the previous consent necessary. 
In fact they have said that it: 

“Does not appear to them even arguable that theft, 
or embezzlement or breach of trust committed by a 
servant of the Orown can be said to be done in the 
execution of his duty as a servant of the Orown,” 

But s. 477-A in express terms covers the 
case ofan officer, who wilfully falsifies 
accounts which may be his duty to main“ 
tain. They have apparently put theft, | 
embezzlement, or breach of trust on 
exactly the same footing as falsification 
of accounts, and have not considered the 
charge of falsifying the accounts separately 
from that of criminal breach of trust. 
This is ignoring the significance of the 
words ‘purporting to be done’ which are no 
less important. They have thought that : 

“An act done or purporting to be done in the 
execution of hisduty as aservant of the Crown 
cannot, by any stretching of the English language, 
be made to apply to anact which is clearly a derelic- 
tion of his duty as such”. 

But ifan act has purported to be done 
in execution of duty, it may be doneso, 
only obstensibly and not really, and if 
done dishonestly, may still be a dereliction 
of duty. 

The High Court Bench have 
view that : 

“the section is clearly meant to apply % an act by 
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a public servant which could be done in good faith, 
but which possibly might also bedone in bad faith 
s- so. The section cannot be meant to apply to 


cases where there could be no doubt. that the act 
alleged must be in bad faith.” 


So far as sub-s. (1y is concerned, the 
question of good faith or bad faith can- 
not strictly arise, for the words used are 
not only “anv act done in the execution of 
his duty but also “any act purporting to be 
donein the execution of his duty.” When 
an act is not done in the execution of 
his duty, but purports to have been done 
in the execution of his duty, it may very 
well be done in bad faith; and even an 
act which cannot atall be done in gcod 
faith may purport to be done in execution 
of duty if another is made to believe 
wrongly that it was being done in execu- 
tion of duty. It is therefore not possible 
to restrict the applicability of the section 
to only such cases where an act could 
possibly have been done both in good 
and bad faith. Of course, the question 
of good or bad faith cannot be gone into 
at the early stage at which objection may 
be taken. Making false entries in a re- 
gister may well be an act purported to be 
done in execution of duty, which would 
be an offence, althongh it can never be 
done in good faith. It is sub-s. (2) only 
which introduces the element of good faith 
which relieves ‘the Court of its obligation 
to dismiss the proceedings. But that 
sub-section relates to cases even previously 
instituted and in which there may not be 
a defect of want of consent, and is there- 
fore quite distinct and separate, and not 
merely ancillary to subss. (1), as the learned 
Sessions Judge supposed. Having regard 
to the ordinary and natural meaning of 
the words ‘purporting to be done,’ it is 
difficult to say that it necessarily implies 
‘purporting to be done in good faith’, for a 
person who obstensibly acts in execution 
of his duty still purports so to act, although 
he may have a dishonest intention, 

Extent of the Protection —Obviously the 
section does not mean that the very act 
which is the gravamen ofthe charge and 
constitutes the offence should be the official 
duty of the servant of the Orown. Such an 
interpretation would involve a contradic- 
tion in terms, because an offence can 
never be an official duty. The words as 
used in the section are not “in respect 
of any official duty” but “in respect of any 
act done or purporting to be done in the 
execution of his duty.” The two expressions 
are obviously not identical. The offence 
should shave been committed when an act 
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is done in the execution of duty or when 
an act parports to be donein the execu- 
tion of the duty. The reference is obviously 
to an offence committed in the course of an 
action, which is taken or purports to be 
taken in compliance with an official duty, 
and is in fact connected with it. The 
test appears to be not that the offence is 
capable of being committed only by a 
publie servant and not by any one else, 
but that it is committed by a publicservant 
in an act done or purporting to be done 
in the exsacution of his duty. The section 
cannot be confined to only such acts as 
are done by a public servant directly in 
pursuance ofhis public office, though in 
excess of the duty or under a mistaken 
belief as to the existence of such duty. 
Nor is it necessary to goto the length of 
saying that the act constituting the offence 
should beso inseparably connected with 
the ‘official duty as to form part and parcel 
of the same transaction. If the act com- 
plained of is an offence, it must necessarily 
be not an execution of duty, but a derelic- 
tion of it. .Whatis necessary is that the 
offence must bein respect of an act done 
or purported to be done in execution of 
duty, that is, in the discharge of an official 
duty. It must purport to be done in the 
official capacity with which he pretends to 
be clothed at the time, that is to sav, under 
the cloak of an ostensibly official act, 
though, of course, the offence would 
really amount to a breach of duty. An 
act cannot purport tobe done in execu- 
tion of duty unless the offender professes 
to be acting in pursuance of his official 
duty and means to convey to the mind 
of another the impression that he is so 
acting. 

The section is not intended to apply to 
acts done purely in a private capacity by 
a public servant. If must have been 
ostensibly done by him in his official 
capacity in execution cf his duty, which 
would not necessarily be the case merely 
because it was done at a time when he 
held such office, nor even necessarily 
because he was engaged in his official 
business at the time. For instance, if s 
public servant accepts as a regard a bribe 
in his office while actually engaged in same 
official w-rk, heis not accepting it even 
in his official capacitv, much less in the 
execution of anv official duty, although it 
is quite certain that he could never have 
been able to take the bribe unless he 
were the official in charge of some official 
work, He does not even pretend to the 
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person who offers the bribe that he is 
acting in the discharge of his official duty, 
but merely was his official position to 
obtain the illegal gratification. 

_ Procedure.—Section 270 (1) directs that 
no proceedings, civil or criminal, shall be 
‘instituted, ete. The prohibition is against 
the instilution itself and its applicability 
must therefore be judged in the first 
‘Inetance at the earliest stage of institution. 
‘If the prosecution case as disclosed by the 
complaint or the Police report, as the case 
may be, show that the act purported to be 


‘done in execution of duty, the proceedings ` 


must be dropped. Butif the prosecution 
case does not involve this, the case cannot 
be thrown outon the preliminary ground 
of want of consent of the Governor in his 
discretion. The mere fact that the accused 
proposes .to raise a defence of the act 
having purported to be done in execution 
` of duty would not in itself be sufficient, 
otherwise even a frivolous defence would 
prevént prosecution. The prosecution must 
be given a chance to prove its case. Of 
course, if the case as put forward fails, or 
the defence establishes that the act pur- 
ported to be done in execution of duty, the 
proceedings will have to be dropped and 
the complaint dismissed on that ground. 

_ Breach of Trust.—Now, dishonest mis- 
appropiration or conversion of movable 
property to one’s use is an offence under 
s. 403, Indian Penal Code, but if the 
offender had been entrusted with property 
or with any dominion over it, the dishonest 
misappropriation or conversion to his use 
or dishonest user or disposal becomes a 
criminal breach of trust under s. 403, 
and if he had been entrusted with pro» 


perty or dominion over it in his capacity” 


of a public servant, it becomes a criminal 
oe of trust by a public servant under 
8. ° 

The question whether a criminal breach 
of trust can be committed while purporting 
to act in execution of duty is not capable 
of being answered hypothetically in the 
abstract, without any reference to the actual 
facts of the case. An attempt to answer 
the question in a generalised way has 
been responsible for loose language used 
in some of the cases cited before us. «It is 
possible to conceive of a case where a 
criminal breach of trust may be committed 
in conspiracy with other servants and 
payment of money is dishonestly ordered 
ostensibly in execution of duty. The ques- 
tion whether the act purported to have been 
done in execution of duty or not must 
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depend on the special circumstances of 
each case. . 

The first charge was worded generally that 
the accused had committed a criminal 
breach of trust in respect of certain 
specified medicines, but no objection 
appears to have been taken to it, nor could 
this defect be urged seriously in view of 
the provisions of s.22b(5), Criminal Pro- 
cedure Oode. If the present case had merely 
been that medicines were openly removed 
from the hospital dispensary to the house 
was some pretence, it might have remained 
ambiguous whether the act purported to be 
done in execution of ‘duty or not. But 
apparently the case as put forward in the 
compounder Din Mohammad's application 
submitted with the Police report, and also 
as found proved by the Magistrate at the 
trial was one cf secret misappropriation 
or conversion to one’s use. When a public 
servant simply embazzles some property 
entrusted to him and thereby commits a 
criminal breach of trust under s. 409, he 
is not doing an act, nor even purports to 
do an actin execution ofhis duty; when 
he commits the act, he does not pretend to 
act in the official discharge of his duty. 
A case like that would not ordinarily, full 
within the scope of s. 270 (1). 

Falsifying Accounts.— But an offence under 
s. 477-A, Indian Penal Code, is committed if 
an officer or servant or anyone employed 
or acting insuch capacity, wilfully and 
with intent to defraud falsifies any book 
or account. Thus where it is his duty to 
maintain a record or a register, and in 
maintaining that register he makes some 
entries which are false to his knowledge, 
he is certainly purporting to act, though 
not actually acting, in the execution of 
his duty, becauss he is making certain 
entries in the register, knowing them sto 
be false. He is ostensibly professing to 
be discharging his official duty in maintain- 
ing the register, which he is bound to 
maintain correctly. In making the entries 
he pretends or purports to act in the 
execution of his duty: but in point of fact 
he is acting in direct dereliction of it. 

It has been argued by the Advocate- 
General of the Punjab that s, 270 (1) 
refers only to the commission of an act 
and not to omission. This may not be 
accurate buteven quite apart from this, 
the falsification of accountsis by no means 
& mere omission. It is true that some 
entries are alleged to have been omitted 


in order to conceal the criminal breach `- 


of trust. If an omission were dug merely 
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toap honest mistake, it would certainly 
remain 'a mere omission; but where the 
omission of certain items is intentional so 
that a false balance may be shown and 
the real surplus may not be disclosed, it 
is a positive act of falsifying accounts. 
There is a falsification of the total just as 
much as that of particular entries that 
have been omitted. 

Tn my opinion the consent of the 
Governor was necessary for the charge 
under s. 477-A, though not for that under 
s. 409, Indian Penal Code. 
` Joint Trial-—The’ last question is whe- 
ther the whole proceedings should or should 
not be quashed on account of the joint 
trial. Under s. 335 (1), Criminal Procedure 
Code, two offences for one series of acts 
80 connected together as to formthe same 
transaction can be tried at one trial. 
The offences of criminal breach of trust 
and falsification of account were so 
connected. The difficulty is caused by the 
circumstances that for one of these offences 
previous consent of the Governor was a 
condition precedent to the exercise of the 
Magistrate's jurisdiction. There is no 
specifjc provision in the Code to cover the 
present case exactly. In a case of jury 
trial, I would have had no hesitation in 
holding that the whole trial was illegal 
inasmuch as the accused would have been 
gravely prejudiced by the production of 
evidence relating to the offence under 
8. 477-A for which the Court had no 
jurisdiction at all to try the accused. 
But this case was tried bya Magistrate 
before whom no objection regarding the 
want of consent appears to have been 
taken. Under s. 537, Criminal Procedure 
Code, the Appellate Court before altering 
the,order relating to the offence under 
s. 409 has to be satisfied whether the 
defect has in fact occasioned a failure of 
justice, and in determining this, the Court 
must have regard tothe fact whether the 
objection could and should have been 
raised at an earlier stage in the proceed- 
ings. As, however, we are not to go into 
the merits of the case, it isnot practicable 
to decide now whether there would or 
would not be failure of justice if the 
appeal is re-heard as regards the charge 
under s. 409, Indian Penal Code. The 
Sessions Judge when re-hearing the appeal 


“would be in the best position to decide 


Z 


this for himself. 

I. would accordingly, if an appeal were 
to lie, remit the case to the High Court 
with the declaration that the following 
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order be substituted for the High Court’ 
order :— . 

The order of acquittal passed by the 
Sessions Judge be set aside, all the pro- 
ceedings, so far as thev relate to the 
charge under s. 477-A, be quashed and 
the case with regard to that offence dis- 
missed on the sole ground of want of a 
consent of the Governor, without acquit- 
ting the accused of the charge, leaving 
the door open for a fresh prosecution 
under s. 477-A. if consent of the Governor 
in his discretion is obtained hereafter and 
the appeal be sent back to the Sessions 
Judge for re-hearing as regards the 
charge under s. 409, Indian Penal Code, 
leaving it open to the Sessions Judge to 
order a re-trialif he comes to the con- 
clusion that the joinder of the two charges 
has occasioned a failure of justice. 


Varadacharlar, J.—This is an appeal 
against a judgment pronounced by the 
High Court at Lahore, in the exercise of 
its criminal appellate jurisdiction; that 
Court has certified that the case involves 
a qustion as to the interpretation of s. 270 (1) 
of the Government of India Act, 1935, 
namely, whether the consent of the 
Governor of the Province was necessary for 
the prosecution of the appellant for alleged 
offences under ss. 409 and 477-A of the 
Indian Penal Code. 

A question was nooted, in the course of 
the argument bafore us, whether s. 205 of 
the Government of India Act, 1935, con- 
templated appeals in criminal cases. The 
juxtaposition of the words “judgment, 
decree or final order” is, no doubt, sug- 
gestive of civil litigation; but it cannot 
be said that the word “judgment” is not 
comprehensive enough to include a judg- 
ment pronounced in a criminal case; see 
s. 366 ofthe Oriminal Procedure Code 
and other sections in that Chapter, and 
also cl. 41 of the Letters Patent of the 
Chartered High Courts. Unlike s. 206 of 
the Constitution Act, s. 205 is not in terms 
limited to civil cases; and it is worth noting 
that s. 210 (2) placesorders of this Court 
on the same footing as orders made “by 
the highest Oourt exercising civil or crimi- 
nal jurisdiction, as the case may be.” As 
no objection has been taken on behalf of 
the Crown to the maintainability of the 
appeal, I proceed to deal with the case 
on the assumption that the appeal was 
competent. 

In view of the course of the argument 
before us, it is necessary to referin some 
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-detail to the nature of the charges against 
the appellant. He had for many years 
-been a Sub-Assistant Surgeon in the Punjab 
Provincial Subordinate Medical Service. 
In March, 1937, when he was in charge 
of the rural hospital at Mithankot, he 
was suspected of dishonestly removing to 
his own quarters certain medicines belong- 
ing to the hospital. He was at that time 
under orders of transfer to a new station 
and was arranging to hand over charge 
Shortly to his successor. Acting on a 
report sent by the compounder of the 
hospital to the Secretary of the District 
Board, a Deputy Superintendent of Police 
caused a search of his house to be made; 
and he examined the contents of some of 
the boxes belonging to the appellant which 
seemed to have been packed ready to be 
teken by the appellant when leaving the 
station. Asthe result of this search and 
of some further investigation, proceedings 
were instituted in June, 1937, before the 
First Class Magistrate at Dera Ghazi Khan 
and charges were framed against the ap- 
pellant under ss. 408 and 477-A. The first 
charge was 

“that being a public servant and in such capacity 
entrusted with medicines of the hospitals which 
were the property of the District Board, Dera 
Ghazi Khan,the accused committed criminal breach 
of trust in respect of certain medicine (specified in 


the charge) and thereby committed an offence punish- 
able under s. 409 of the Penal Code.” 


The second charge was that 

“being a public servant, he, wilfully and with 
intent to defraud,omittedto record entries in the 
stock book of medicines for 1937 relating to certain 
medicines belonging tothe District Board and in 
his possession and thereby committed an offence 
punishable under s. 477-A, Indian Penal Code,” 

The appellant denied the charges. He 
denied that the disputed medicines ware 
recovered from his boxes as alleged by the 
prosecution. He alleged that they were 
in his room, ashe was taking steps to 
complete the preparation of his stock book. 
As regards the omission to enter certain 
medicines in the stock book, he pleaded 
that it was not dishonest but was merely 
due to oversight. It does not appear 
from the judgment of the Magistrate whe- 
ther the objection based on the absenca 
of the Governor’s consent to the proseeution 
was taken before him. On the evidence, 
the Magistrate found the appellant guilty 
of both the offences ‘charged and sentenc- 
ed him to six months’ rigorous imprison- 
ment. 

On appeal, the learned Sessions Judge 
of Dera Ghazi Khan dealt with the objec- 
tion under s 270 (1) as a preliminary 
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point; and,ashé came to the conclusion 
that the proceedings could not be iustifuted 
except with the Governor's consent, he 
“acquitted” the appellant, holding that the 
proceedings were without jurisdiction. In 
this view, he did not deem it necessary 
to deal with the evidence against the 
accused. I may obsegve in passing that 
ths proper order to be passed on this 
footing was notone of acquittal; but so far 
as this appeal is concerned, nothing turns 
on this matter of form. 

The Crown appealed tothe High Court 
at Lahore against the order of acquittal; 
anda Division Bench of (Sir Douglas 


Young, C. J., and Blacker, J.) set aside the ` 


order and returned the record to the 
Sessions Court, for disposal of the appeal 
on the merits. The learned Judges do 
not seem to have felt any hesitation at that 
time in holding that 6. 270 (1) could not 
apply to the case. It does not appear 
whether: at the hearing of the appeal, their 
attention was drawn to the conflicting 
rulings under s.197 ofthe Oriminal Pro- 
cedure Code. When the appellant applied 
fora certificate under s. 205 ofthe Oon- 
stitution Act, the attention of the High 
Court seems to have been drawn to*some 
of these decisions andthe learned Judges 
granted the certificate, with the observa- 
tion thatit might,be possible to found on 
them an argument that the consent of the 
Governor was necessary in a case like the 
present, 

The appellant, who appeared in person 
before us, invited usto deal with the whole 
case on the evidence; but, inthe absence 
of special reasons, we saw no justification 
for doing so. He next contended that as his 
own plea was to the effect that he did 
not act dishonestly and,whatever he did, 


he did only inthe performance of his duty, . 
the case must be held to fall. within the - 
I cannot accede ” 


terms of s. 270 (1). 
to this argument. As the consent of the 
Governor, provided for in that section, is 
a condition precedent tothe institution of 
proceedings against a public servant, the 
necessity for such consent cannot be made 
to depend upon the case which the accused 
or the defendant may put forward after 
the proceedings had been instituted, bat 
must be determined with reference to the 
nature of the allegations made againt the 


public servant, in the suit or Griminal pro- - 


ceeding. If these allegations cannot be 
held to relate to “any act done or purport- 
ing to be donein the execution of his 
duty” by the defendant or the acfused "as 
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a servant of the Crown”,-the consent of the 
authorities would, prima facie, not be 
necessary forthe institution of the pro- 
ceedings. If,’ in the course of the trial, all 
that could be proved should be found to 
relate only to what he did or purport to 
do “in the execution of his duty”, the 
proceedings would fail on the merits, unless 
the Court was satisfied thatthe acts com- 
plained of were not done in good faith 
(s. 270 A.) Even otherwise, the proceed- 
ings would fail for want of the consent of 
Governor, ifthe evidence established only 
official acts. As the Appellate Ocurt has 
not pronounced any opinion on the evi- 
dence, we are notin a position to say 
whetter on the facts proved, the proceedings 
eculd be held to fail on either of the above 
grounds, At this stage, we have only to 
see whether the case alleged against the 
appellant or sought to be proved against 
him relates to acts done or purporting to 
be done by him “in the execution of his 
duty.” 

The appellant pressed us to hold that, 
even judged by the above test, the charges 
framed against him, including the one 
unders. 409 of the Indian Penal Gode, did 
not’clearly exclude the possibility on the 
acts complained of being acts done in his 
official capacity. He also urged that the 
charge under s. 409 was vague and, without 
further investigations, it could not be 
determined whether it related to an official 
act or not. I find myself unable to accept 
these arguments, sofur as the charge under 
s. 409 is concerned. Read in the light 
of s. 221 of the Criminal Procedure Code, the 
Charge must be taken to allege that the 
appellant dishonestly misappropriated or 
converted to his owa use property which 
had been entrusted tohim in his official 
Character. Itis nob clear fromthe record 
whether the proceedings in this case were 
initiated by accmplaint or by a Police 
report; but taking into account all the 
materials which appear to have been col- 
lected before the proceedings were insti- 
tuted, I am ofthe opinion that so far as the 
charge under s. 409 was concerned, the 
acts in respect of which he was intended 
to be prosecuted could not be regarded as 
acts done or purported to be done in exe- 
cution of his duty. 

The learned Judges have dealt with both 
‘the charges, i. e., the one under s. 409 and 
the other under s.477-A ason the same 
footing: it, however, seems to me necessary 
to drawa distinction, for the present pur- 
pose, between the charge under.s. 409 and 
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the charge under s, 477-A. Though a 
reference to the capacity of the accused 
as a public servant is involved both in the 
charge under s. 40) and in the charge 
under s. 477-A, there is an important 
difference between the two cases, when 
one comes to deal with the act complained 
of. Inthe first, the official capacity is 
material only in connection with the “in- 
strument” and does not necessarily enter 
into the later act of misapropriation or con- 
version, which is the act complained of. In 
the charge under s. 477-A, the official 
capacity is involved in the very act com- 
plained of as amounting to a crime, 
because the the gravemen cf the charge is 
that the accused acted fraudulently in the 
discharge of his official duty. The consent 
of the Governor would thus be prima facie 
necessary for the institution of preceedings 
against the appellant under s. 477-A. The 
learned Advocate-General of the Punjab 
sought to found an argument on the fact 
thatthe appellant isin the present case 
charged not with on act, in the sense of 
making a fraudulent entry in the course of 
bis official duty, but with an omission to 
make an entry which it was his duty to 
make. I donot think that anything can 
be made to turn on this distinction. Apart 
from the principal that, for the purposes of 
the criminal law; acts and illegal omissions 
stand very much on the same footing, the 
conduct of the appellant in maintaining 
the accounts, which it was his duty to 
keep, has to be dealt with as a whole and 
the particular omission cannot of itself be 
treated as an offence except as a stepin the 
appellant’s conduct in relation to the 
maintenance of the register which it was his 
duty correctly to maintain. 

It only remains to deal withthe argu- 
ments urged on theone side or the other as 
to the test to be applied in determining 
whether or not the act complained of ia one 
“purporting to be done in execution of his 
duty” asa public servant. I would observe 
at the outset that the qustion is substan- 
tially one of fact, to be determined with 
reference tothe act complained of and the 
attendent circumstances; it seems neither 
useful nor desirable to paraphrase the 
language of the sectionin attempting to 
lay down hard and fast tests. For instance, 
it was said in Abdul Hadi Musalman v. 
D. P. Mishra (25) that “we are not concern- 
ed withthe act itself so much as the 

(25) A I R.1935 Nag. 52; 157 Ind. Oas. 120;18 NL 


J 28: (1935) Cr. Oas. 270; 8 R N 321; 36 Or.L J 1092; 
SINLR 207. . 


330 


capacity in whichthe act is performed." 
An observation of that kind does.not seem 
to be very helpful and may even prove 
misleading. Again, expressions like “cloak 
of office” and “professed exercise of office” 
may correctly fit in with certain cases, but 
they may not always be appropriate to des- 
eriba or delimit the scope of ths section. 
The question does not seem to have arisen 
for decision under s. 270:1) of the Oonsti- 
tution Act; we were accordingly referred 
by way of analogy to a number ofrulings 
under s. 197 of the Oriminal Procedure 
Code andone or two decisions under s. 80 
of the Civil Procedure Oode. The judg- 
ment in Rai Mohal Panday v. Maung Po 
Sein (26) dealt with a provision corres- 
ponding to sub-s. (2) of s, 270 and throws 
no light on the present question. 

The reported decisions on the application 
of s. 197 of the Criminal Procedare Code, 
are not by any means uniform. In most of 
them, the actual conclusion will probably 
be found to be unexceptionable, in view 
of the facts of each case; but, in some, the 
test has been laid down in terms which 
it is difficult to accept . as exhaustive or 
correct. Much the same may bé said even 
of decisions pronounced in England, on 
the language ef similar statutory provisions 
(see observations in Booth v Clive (27). It 
does not seem to me necessary to review 
in detail the decisiona given unders. 197 
of the Criminal Procedure Code, which may 
roughly be classified as falling into three 
groups, so far as they attempted to state 
something in the nature of a test. In 
one groupof cases, it is insisted that there 
must be something in the nature of the act 
complained of that attaches it to the. official 


character of the person doing it of 
In re Sheikh Abdul Kadir Sahib (28) 
and Raja Rao v. Ramaswamy (29), 


Amanat Ali v. Emperor (30), Empepor v. 
Maung Bo Maung (31), and Emperor V. Gu- 
rushidayya (82). In another group, more 
stress has been laid on the circumstance that 


(26) A IR 1938 Rang. 189; 175 Ind. Oas. 360; (1933) 
Rang. 116; 10 R Rang. 487; 39 Or. L J 565, 

(27) (1851) 10 O B 827; 20 LJ OP 151; 15 Jur. 563; 
2LM& P 283; 84 RR 795. 

(28) 33 Ind, Cas. 648; A I R 1917 Mad. 344; (1916) 1 M 
W N 384;17 Or. LJ 168. 

(29) 50 M 754; 102 Ind. Cas. 347; A I R 1927 Mad. 
566; 28 Cr. L J 539. 

(30)A IR 1929 Oal. 724; 122 Ind, Cas. 627; (1929) 
Or, Cas. 360; 33 C W N 1058; Ind. Rul, (1930) Oal. 259; 
31 Or. LJ 430. 

(31) AI R 1935 Rang. 283; 157 Ind. Cas 1034;8 R 
Rang. 131; 36 Cr. LJ 1272;13 R 546; (1935) Or. Cas, 
964 F B). 

(32) AT R1939 Bom. 63; 179 Ind. Oas. 686; 40 Bom. 
L R 1286; 11 R B 257; 4007, Ld 269, 
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the official character or status of the accused 
gave him the opportunity to commit the 
offence. Itseems to me thit the first is 
the correct view. Inthe third group of 
cases, streesis laid almost exclusively on 
the fact that it was ata time when the 
accused was engaged in his official duty 
that the alleged offence was said to have 
been committed (see Jujjavarupu Gangaraju 
v. Kandiboyina Venki (33), quoting from 
Mitra’s Commentary onthe Criminal Pro- 
cedure (Code). The use of the expression 
of “while acting” ete. in s. 197, of the 
Oriminal Procedure Code (particularly its 
introduction by way of amendment in 1923) 
has been held to lend some support to this 
view. WhileI donot wish to ignore the 
significance of the time factor, it does not 
seem to me right to make it the test. To 
take an illustration suggested in the course 
of the argument, if a medical officer, while 
on duty in the hospital, is alleged to have 
committed rape on one ofthe patients or 


to have stolen a jewel fron the patient's 


person, it is difficult to believe that it was 
the intention of the Legislature that he 
could not be prosecuted for such offences 


except with the previous sanction of 
Local Government. 

Two reported decisions, one in Ganapathy 
Goundan v. Emperor (34), under s. 197 of 
the Oriminal Procedure Gode, and the other 
in Dakshina Ranjan Ghosh v. Omar Chand 
Oswal (35), under s. 80 of the Civil Proce- 
dure Oode, may be referred to as instruc: 
tive, since in each of them two acts were 
complained of and, notwithstanding the 
apparent connection between the acts in the 
sense of relation in time or opportunity, the 


the 


Court held that one of the acts was an 


Official act but not the other. In the Madras 
case, a Village Magistrate held in confine: 
ment certain persons who were suspecte 
to have committed a murder, and ‘also 
tortured them in order to extort a confession 
from them. He wns charged for committing 
offences under ss. 330. 343 and 348 of the 
Indian Penal Code, Wallace, J. held that 
sanction to prosecute him under ss. 343 and 
348 was required under s, 197 of the Ori- 
minal Procedure Code, but not for prosecut- 
ing him under s. 330. in the Calcutta 
case, a trader sued a Police Officer for re- 

(33) 52 M 602 at p 605; 118 Ind. Oas. 102; AIR 1929 
Mad. 659;30 Or.L J 864; 30 L W 113;57MLJ 31; 
Ind. Rul. (1929) Mad. 742; (1929) M WN 787, 

(84) A I R 1932 Mad. 214; 138 Ind. Oas. 133;35 L W 
61; (1932) M W N65; 62 M L J 223; (1932) Cr. Oas. 
156; Ind. Rul. (1932) Mad. 518; 33 Cr. L J 557. 

(35) 50 O 999;75 Ind. Oas. 173; 38 O L J 104; 28 Q 
W N10; AIR 1924 Oal. 145, , 


1939 ¢ 


covery of two sums of money, named, 
Rs.50 being damages for wrongful arrest, 
and Rs. 75 being the amount alleged to 
have been extorted by the Police 
from the plaintiff. As regards the second 
head of claim, the learned Judges were of 
opinion that no notice under s. 80 of the 
Oivil Procedure Code, was necessary, as 
“nobody could suppose that he was purport- 
ing toact in his official capacity in de 
manding and obtaining the sum of Rs 75”. 

Should it, however, be assumed that the 
true import of 5,197 of the Orimiual Pro- 
cedure Code was that stated in the passage 
from Mitra quoted in Jujjavarupu Ganga- 
raju v. Kandibayina Venki (33), I must 
observe that, in that view, that section 


cannot be treated as bearing a true analogy - 


tos. 270(1) of the Constitution Act. The 
latter section does not use the expression 
“while acting,” etc., but make it clear that 
the act complained of should have been 
done or should purport to have been done 
in execution of official duty—it does not 
even say “in the course of such duty”. There 
are, in my opinion, strong reasons against 
placing an unduly wide interpretation on 
this provision. It was, no doubt, intended 
to afford a measure of protection to public 
servants, but it was not part of the normal 
protection of such . servants. That it was 
meant to provide for an exceptional situa- 
tion isshown by the fact that it relates 
only to acts done at a particular juncture. 
mamely before the commencement of 
Part [II of the Act. Section 270 (1) applies 
not only to criminal proceedings, like s. 197 
of the Criminal Procedure Code, but also 
tothe institution of civil proceedings. In 
the initiation of criminal proceedings, the 
protection of public interests is the main 
concern, and it may well be left to the Local 
Government to determine the question of 
the expediency of a prosecution from that 
point of view. But when a citizen seeks a 
civil remedy against a public servant, the 
Legislature must be presumed to have been 
very cautious in depriving the aggrieved 
citizens of redress in a Court of Law and 
any restrictions on such a 'remedy imposed 
in the interest of the public servant should 
not be lightly extended so as unduly to 
restrict the remedy of the citizen. 

I am accordingly of the opinion that the 
consent prescribed by s. 270 (1) of the Act 
was not required for the institution of 
proceedings against the appellant under 
e. 409 of the Indian Penal Code. 

I must, however state, with due respect 
tothe Igarned Judges of the High Court, 
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that in one or two placesin the judgment 
under appeal, their observations are much 
too widely worded. Forinstance, in one 
place they observe that “the section cannot 
be meant to apply to cases where there 
could be no doubt that the act alleged 
must be in bad faith”. Ifthis observation 
was intended to relate to sub-s. (1) of s. 20, 
it obviously cannot be correct, because the 
question of good faith or bad faith is 
expected to be decided by the Court after 
trial, and according to sub-s. (2), tbe pro- 
ceedings will be dismissed by the Oourt, 
unless it is satisfied that the acts complained 
were not done in good faith. It does not 
seem to me right to introduce the question 
of good faith or bad faith at the stage to 
which subss. (1) of the section relates. I 
may, in this connection refer to two deci- 
sions under s. 80 of the Civil Procedure 
Code whose language is almost indentical 
with that of subs. (1) of s. 270. In Moti 
Reddi v. Subbiah (36), a Full Bench cf the 
Madras High Court held that the notice 
required by that section must be given 
even to a public officer who had acted mala- 
fide in the discharge of his duty. Sir 
John Wallis quoted Baron Parke’s obser- 
vation in Kirby v. Simpson (37), to the 
effect that a person may act maliciously and 
yet in the execution of his office, Sadasiva 
Iyer, J, state (on p. &11*) that “the question 
of the good faith or the bad faith of tne 
publicofficer . ...is irrelevant” at that stage. 
The Madras decision was followed by the 
Calcutta High Court in Dakshina Ranjan 
Ghosh v. Omar Chand Oswal (35), 

Again, towards the conclusion of the 
judgment under appeal, the learned Judges 
observe thatthe words “act done or pur- 
porting to be done in the execution of his 
duty” cannot by any stretch of the English 
language, be made to apply to an act which 
is clearly a dereliction of his duty. The 
word “dereliction” may reasonably include 
negligence in discharging a duty. But it 
seems to me thatan act is not less one 
done or purporting to be done in execution 
of a duty because the officer concerned dces 
it negligently. 

In my opinion the order of the High 
Court should be modified by quashing the 
procéedings against the appellant so far as 
the charge under s. 477-A of the Indian 
Penal Oode, is concerned and directing the 


(36) 41 M 792; 46 Ind. Cas, 86; 7 L W 586; 34M LJ 
494:23 M LT 357;(1918) M W N 414 (F B). 

(37) (1854) 10 Ex. 358; 20LR 1286; 23LJMO 
165; 18 Jur. 983: 102 R R 624. 
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Sessions Court to deal with the appeal only 
so far as it relates to the charge under 
8.409. LTagree with my learned brother 
that it must be left open to ihe Sessions 
Judge to consider whether it is necessary to 
order a retrial on the ground of possible 
failure of justice or prejudice to the accused 
by reason of the joint trial of the two 
charges. 

By the Court.—The case will be remitted 
to the High Court with a declaration that 
the following order ought to be substituted 
for the order of the High Court dated 
October 20, 1938 :— 

“That the case be sent back to the Sessions Judge 
for hearing on the merits as regards the charge 
under s. 409 of the Indian Penal Oode, that the 
order of acquittal passed by the Sessions Judge be 
set aside, and that the proceedings under s. 477-A 
of the Oode be quashed for want of jurisdiction, 
the consent of the Governor not having been obtain- 


It will be open to His Excellency, after 
considering the facts of the case, to give his 
consent to a fresh prosecution under 
8. 477-A, if he should think fit and it will be 
equally open to the Sessions Judge to 
order a re-trial if he is satisfied that the 
joinder of a charge which the Court had no 
jurisdiction to hear has prejudices the ac- 
cused person in his defence and thereby 
occasioned a failure of justice. 

There will be no order as to costs. 


D. Order accordingly. 
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Civil Miscellaneous Application No. 214 
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Firm Haji GHULAM RASUL KHUDA 
BAKHSH—Assgssres— PETITIONERS 


versus 
COMMISSIONER or INCOME-TAX, 


LAHORE—Responpent, 

Income Tax Act (XI of 1922), s. 26-A, 2 (14)— 
Partnership—Genuineness of partnership document, 
determination of—Power of Income-tazx Authorities to 
go into evidence—Onus rests on person applying for 
registration. 

It is open to the Income-tax Authorities to go 
into evidence, both circumstantial and direct, to 
determine whether the instrument of partnership is 
a genuine document or whether it merely embodies 
a bogus transaction for the purpose of evading the 
tax, The onus would thus rest on the person who 
applies for the registration of the firm to prove that 
a genuine instrument of partnership has been exe- 
cated and that all the persons named therein are 
actual persons and not “ dummies” Dickenson v. 
Groas (1), Abowath Brothers v. Commissioner of 
Income-tazx, Burma (2), Bat Sakinaboo, In re (3) and 
Raghu Karson v. Commissioner of Income-tazx, 
Bihar and Orissa (4), relied on. 
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C. Mise. App. from the decision of the 
Ocmmissioner of Income-fax, Punjab, 
North-West Frontier and Delhi Provinces. 


Mr. Kirpa Ram Bajaj, for the Petitioners. 
Messrs. Jagan Naih Aggarwal and S.M, 
Sikri, for the Respondent. 


Abdul Rashid, J.—This is an applica- 
tion under s, 66 (3),° Income Tax Act, 
praying that the Commissioner of Income- 
tax may be required to state the case of 
the assesses “firm Haji Ghulam Rasul- 
Khuda Bakhsh” to this Court for the 
decisicn of the questions of law arising 
therein. The firm Haji Ghulam Rasul- 
Khuda Bakhsh consisted, according to the 
case for the assessee, of two partners, 
namely tke brothers Haji Ghulam Rasul 
and Haji Khuda Bakhsh, till July 1, 1932. 
Haji Ghulam Rasul had a 12/i6th and 
Haji Khuda Bakksh 4/l6ih share in the 
firm. On July 1, 1932, the constitution of 
the firm was changed and the three song 
of Haji Ghulam Rasul, namely Abdul 
Wahid, Abdul Rabman and Abdyl Ghaffar, 
became partners in the firm to the extent 
of 3/16th, 4/16th and 2/\6th, respectively. 
The share of Haji Ghulam Rasul was 
reduced from 12/i6th to 4/16th. z 

On March 21, 1934, a partnership deed 
Was executed evidencing the fact that the 
firm consisted of five partners, and that 
their shares were as specified above. On 
the strength of this deed of partnership 
au applicaticn was presented to the Income- 
tax Authorlties, under s. 26-A, Income Tax 
Act, for the registration of the firm. The 
Tncome-tax Officer was of the opinicn that 
the deed of partnership was a bogus one, 
and that the three sons of Haji Ghulam 
Rasul were merely ‘dummies’ and not real 
partners in the firm. The Inccme-tax 
Officer gave a number of reasons for hdld- 
ing that the share of Haji Ghulam Rasul 
was 12/l6th and that his sons were working 
in the firm as assistants of their father 
and not as veal partners. On these findings 
the application for the regisiration of the 
firm was dismissed, and the firm was 
assessed to income-tax as originally con- 
stituted. Against this decision an appeal 
was preferred to the Assistant Ccommis- 
sioner of Income-tux. He affirmed the 
decision of the JIncome-tax Officer, end gave 
additional reasons for holding that ihe deed 
of partnership did not embody a genuine 
transaction. The Income-tax Commissioner 
was approached under a. 68 (2), Income 
Tax Act, to refer the case of the assessee 
to this Court. On his refusalto do so, an 
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application was preferred to this Oourt 
under 8, 66 (3) as already mentioned. 

It was contended cn behalt of the 
assessee that the provisions of ss. 2 (14) and 
26-A, Income Tax Act, coupled with rr. 2 
to 4 framed under the Act, left no option 
to the Income-tax Authorities to refuse 
registration once an instrument of part- 
nership specifying» the individual shares of 
the partners was presented to them by the 
assessees. It was urged that the certificate 
produced by the assessee as regards the 
shares of the different par:ners must be 
regarded as conclusive of the matter by 
the Income-tax Authorities, and that the 
manner in which they could prevent eva- 
sion of taxation was to resoct to the pro- 
visions of s, 4, {ncome Tax Act, and dis- 
allow refunds in the case of persons who 
were not proved to be genuine partners of 
the firm in question. 

In my opinion the contention put for- 
ward on behalf of the assesses is devoid 
of all force. The instrument of partner- 
ship specifying the individual shares of 
Partners referred to in s. 26-A, Income Tax 
Act, means obviously a genuine instrument 
of partnership. If there is evidence, direct 
or substantias, showing the bogus nature of 
the so-called instrument of partnership, 
it is open to the Income-tax Autnorities to 
refuse registration of the firm in question. 
Reference may be made in this connection 
to the case in Dickenson v. Gross (1). In 
that case a farmer had entered into a deed 
of partnership with his three sons with the 
admitted intention of reducing the income- 
tax liability in respect of the protits, 
There were, however, circumstances show- 
ing that the deed of partnership did not 
embody a gonuine transaction between the 
father and the sons. In these circum- 
stances it was held that as a partnership 
did not exist; in fact,, there was no part- 
nership for the special purposes of the 
Income ‘Tax Act, 


In a case reported in Abowath Brothers 
v. Commissioner of Income-tax Burma (2), 
Where a deed was drawn up asa partnership 
deed between tne assessee and bis major 
son for avoiding income tax, the two minor 
sons not being admitted to the benetits of 
Partuership but no capital account was 
Opened or any capital sRown as the son's 
contribution, ıt was held that there was 
material on which the Income-tax Officer 
could find as a fact thsta partnership did 


(1) (1927) li Tax, Cas, 614;137 L T 351, 
- 2) (1938) 71 T O88. 
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not exist. This case was not a case of a 
Hindu undivided family and was aot 
governed by s. 25-A of the Act. Reference 
may also be made to a Bombay case 
reported in Bai Sakinaboo, In re 3). In 
that case the assessee was a Muhammadan 
lady, a document was put forward for 


Tegistration as an instrument of partnership 


between the lady and her three minor 
children. ‘nis document purported to show 
the sharesof the different partners in the 
profits of the firm without stating the busj- 
ness of the firm, or its assets, or where- 
from the protits were derivable and there 
was no combination of property, labour 
or skill other than the income proposed to 
be shared with her children whien the 
lady received from certain investments in 
shares of a large sum of money left by her 
father. Registration was refused by the 
Income-tax Authorities on the ground that 
the whole transaction was illusory and 
bogus and that the deed of partnership was 
executed for the purpose of evading income- 
tax only. it was held by the High Uourt 
that the circumstances showed that in 
point of fact there was no partnership as 
defined in s. 239, Contract Act. 

Tne principle underlying all the rulings 
mentioned above is that it is opento the 
Income-tax Authorities to gu into evidence, 
boih circumstantinl and direct, to deter- 
mine whether the instrument of partner- 
ship is a genuine document or whether it 
merely embodies a bogus transaction for 
the purpose of evading the tax. These 
rulings are fully applicable to the facts of 
the present case. lt appears to me, there- 
fore, that the Income-iax Officer was fully 
entitled to refuse registration of the firm if 
as a fact he found that the instrument of 
Partnership did not embody a genuine 
transaction, f 

The next point urged by the learned 
Oounsel for tne assessee is that the onus of 
showing that the three sons of Haji 
Ghulam Rasul were not partners in the firm 
was on the Department and that this onus 
had not been discharged. On this point 
also I do not agree with the contention 
put furward on behalf of the assessee. It 
was for the assessee, who applied for regis- 
tration, to prove that a partnership in 
fact existed and who were the partners, In 
a case reported in Raghu Karson v. Commis- 
sioner of Income-tax, Bihar and Orissa (å) it 


(3) 6 I TC 13;137 Ind. Oas. 903; A IR 1932 
Bom, 116; 34 Bom, L R 100; Ind. Kul, (1932) Bom, 
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was claimed on behalfof the assessee that he 
was carrying on business in partnership, 
the partners being members of his family 
entitled to and paid a share in the profits, 
The Income-tax Officer was not satisfied 
with the evidence called in support of the 
contention by the assessee and assessed 
him as an individual on the profits of the 
business. It was held that the assesses 
having failed to discharge the onus of 
establishing that the business managed 
and controlled by him was a partnership, 
he was rightly assessed as an individual on 
the profits of the business: The onus 
would thus rest on the person who applies 
for the registration of the firm to prove 
that a genuine instrument of partnership 
has been executed and that all the per- 
sons named therein are actual persons and 
not “dummies.” 


In the present case it was alleged by 
the assessee that the three sons of Ghulam 
Rasul had become partners on July 1, 
1932. No deed of partnership was, how- 
ever, executed till March 21, 1234. No 
application for the registration of the firm 
was made till March 2U, 1934. On the cons 
clusion of the financial year 1932 33, the 
protits were not divided between the 
dierent partners. A divisicn of profits 
took piaceon March 31, 1934, and a sum of 
Rs. 12,776 is alleged tu have fallen to the 
shares of the three sons of Ghulam Rasul. 
They are alleged to have withdrawn their 
entire profits on the same day. No evidence 
has, however, been tendered to show what 
became of the profits in the hands of Abdul 
Wahid, Abdul Rahman and Abdul Ghaffar. 
The three sons of Ghulam Rasul live in 
the: houses belonging to their father and 
all their household expenses continue to be 
paid by Ghulam Rasul. There is no proof 
that any of the sons of Ghulam Rasul con- 
tributed anything towards the capital of 
the firm nor has it been established that 
they possess any separate property from 
which the losses, if any, could have been 
recovered, 


The above-mentioned circumstances, in 
my opinion, provide ample material for 
the finding that the firm really consists of 
Haji Ghulam Rasul and Haji Khuda 
Bakhsh only and that the three sons of 
Haji Ghulam Rasul are not partners in 
the firm but are merely assisting their 
father ın running the business. In this 
view of the matter, no question of law 
arises in the present case. I would there- 
fore dismiss this application. Tie parties 
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will bear their own costs of these pro- 


ceedings. . 
Tek Chand, J.—I agree. 


D. Application dismissed. 





BOMBAY HIGH COURT 
Appeal No. 48 of 1937 
March 25,1938 
Beaumont, O. J. AND KANIA, J. 
LAKHAJI DOLLAJI & Co—DgsEnpants— 
APPELLANTS 


versus 
BOORUGU MAHADEO RAJANNA AND 
ANOTAER— PLAINTIFFS — RESPONDENTS 

Contract Act (IX of 1872), ss. 151, 152 (2)—Plain- 
tiff instructing defendant who was commission agent 
in bullion, to purchase silver bara and keep them with 
defendant —Defendant purchasing bars and report- 
ing that they were kept at plaintiff's risk—Bars kept 
by defendant at his pedhi unlocked and unattended— 
Three bare lost—Defendant held guilty of negligence 
and liable to plaintiff—Plaintiff’s offer held was 
accepted by defendant when he executed instructions 
and he could not add to or alter contract—His ad- 
ditional term was mere offer which was never accepted 
— Defendant was liable for damages. 

The plaintiffs instructed tha defendants, who 
carried on business as commission agents in bullion 
to purchase silver bara on their account and to keep 
them, The defendants purchased the bars and kept 
them at their pedhi. The defendants in acknowledging 
the instructions reported that the bars had beefi pur- 
chased and “kept here at your risk”. The defendants 
kept the bars, with a number of other bars, in their 
pedhi placed against the wall, the pedhi being open. 
They were not locked up in any way and were left 
unattended. Three of the bars were lost and the 
panes sued for damages for the loss of these three 

ars : 

Held, that the defendants did not look after the 
bars with sufficient care to absolve them from the 
ordinary liability ofa bailee. They were, therefore, 
guilty of negligence and liable to the plain- 
tit: 


Held, also that the offers contained in the in- 
structions were accepted by the defendants when they 
executed them, and thecontract required the defen- 
dants to keep the bars as bailees for a reasonable 
time, and they were not entitled to add a new term 
to the contract by providing that they were not tobe 
uader the ordinary liability which attaches to“bailees. 
While the first contract was subsisting, it was not 
open tothe defendants to state that from the very 
commencement they had kept the bars at the risk 
of the plaintiffs. They could so intimate after the 
expiry of a reasonable time. The additional term 
Pe their offer which had never been accept- 
ed, 

Messrs. M. C. Setalvad, Advocate-General 
and M. L. Maneckshaw, for the Appellants. 

Messrs. V. F. Taraporevala and Purshot- 
tam Trikamdas, for the Respondents. 

Beaumont, C.J.—This isan appeal from 
a decision of B. J. Wadia, J. The facts 
are really not in dispute. The plaintiffs 
instructed the defendants, who carry on | 
business as commission agents in bullion 
in Bombay, to purchase silver baron their 


v 
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account and to keep them. The defendants 
purchased the bars and kept them at their 
pedhi m Bombay, where three of the bars 
were lost. There is no suggestion that 
they were lost through any dishonest action 
on the part of the defendants. Nobody 
knows how they were lost, but the presump- 
tion is that they were stolen. At any rate 
they were lost, and the plaintifis sued for 
damages for the loss of these three bars. 
The learned Judge held upon the facts that 
the defendants were guilty of negligence 
in the manner in which they kept the bars. 
Ido not think that point can be seriously 
disputed. The defendants kept the bars, 
with a.number of other bars, in their 
pedhi in Bombay, placed against the wall, 
the pedhi being open. They were not 
locked up in any way. The defendants 
say that the pedht was never left without 
somebody being present; there was always 
either a servant or a partner, but obviously 
that evidence cannot be correct, because 
the silver bars weighed 70 pounds each and 
they could nothave been removed in the 
presence of other persons. I think the pedhi 
must undoubtedly have been left unattend- 
ed, possibly on more than one occasion, and 
somebody got in and removed the bars, 
The ‘loss was not discovered till June 
‘28, 1934, when it was found that some 
gunny-bags had been placed in the position 
formerly occupied by the bars, and accord- 
ing to the defendants those gunny- bags had 
‘been there for some days before it was 
‘noticed that the silver bars had ‘been 
“Yemoved. It seems to me impossible to say 
that the defendants looked after the bars 
with sufficient care toabsolve them from 
the ordinary liability of a bailee. There- 
fore on that point, I agree with the learned 
Judge. 
- The contract between the parties is evi- 
denced by three telegrams sent by the 


Plaintiffs to the defendants. The first 
telegram read: “Buy five silver vilaite 
ready chowkas. Keep there.” The other 


two telegrams were in similar terms except 
as to the number of bars, Inmy opinion 
the effect of the telegrams was that the 
plaintiffs offered to the defendants the 
business of buying bars as commission 
agents and keeping them pending 
instructions as to delivery. No doubt the 
defendants could not have been compelled 
to keep the bars for more than a reasonable 
time, but the instructions were that the 
bars were to be bought and kept by the 
defendants. Now the defendants in 
acknowledging these telegrams „reported 
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that the bars had been purchased and "kept 
bere at your risk.” The learned Judge 
treated the contract between the parties as 
a contract in which the bars were retained 
by the defendants atthe risk of the plain- 
tiffs, but he held that the words “at your 
Tisk” were not enough to absolve the 
defendants from the act of negligence 
which resulted in the plaintiffs loss. IfI 
agreed with the learned Judge as to the 
nature of the contract between the parties, 
I should not be prepared to accept his view 
as to its legal effect. But, in my opinion, 
the contract between the parties was not 
a contract to keep the bars at the risk 
of the plaintiffs. The offers contained in 
the telegrams were accepted by the defen- 
dants when they executed them, and in 
my view the contract required the defen- 
danis to keep the bars as bailees for a 
reasonable time, and they were not entitled 
to add a new term to the contract by 
providing that they were not to be under 
the ordinary liability which attaches to 
bailees. 

That really disposes of the appeal, but as 
the learned Judge dealt with certain pcints. 
of law arising on the assumption that the 
contract was a contract to keep the bars 
at the plaintiff's risk, [ will deal shortly 
with that point. ‘The liability of a bailee 
is laid down by s. 151, Contract Act, which 
provides that ia all cases of bailment a 
bailee is bound to take as much care of the 
goods bailed to him as a man of ordinary 
prudence would take in similar circum- 
stances of his own goods of the same bulk, 
quality and value as the goods bailed. 
Then s. 152 provides that in the absence 
of a special contract a bailee is not liable 
for any loss, destruction or deterioration of 
the thing bailed if he has taken the amount 
of care described in s. 151; so that a bailee 
is liable for negligence, the standard of 
which is detined ins. 151. It is argued by 
Mr. Taraporewala that a bailee cannot con- 
tract himself out of s. 151, and that every 
bailee musi at any rate be liable tothe extent 
laid down in s. 151. This Court in Bombay 
Steam Navigation Co., Ltd. ve Vasudev 
Baburao (1) following the case in Sheik 
Mahamad Ravuther v, British-India Steam 
Navigation Co., Lid. (2) held that it was 
open to a bailee to contract himself out of 
the obligations imposed by s. 151, and I 
feel no doubt whatever that that view is 
correct. The Act does not expressly pro- 

(i) ma od Ind. Oas, 470; A I R 1928 Bom, 5; 29 


Bom. LR ; 
(2) 32 M 95; 16 ML J 497 (F B). 
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hibit contracting out tof s. 151 and it would 
be a startling thing to say that persons 
sui juris are not at liberty to enter into 
such a Contract of bailment as they may 
think fit. Oontracts of bailment are very 
common, although they are not always 
caled by their technical name. I can see 
no reason why a man should not be at 
liberty to agree to keep property belonging 
to a friend on the terms that such property 
is to be entirely at the risk of the owner 
“and that the man who keeps it is tobe 
under no liability for the negligence of his 
servants in failing to look after it. The 
learned Judge took that view, but he held 
that the words “at your risk” did not amount 
to a contract taking the case out of s. 151, 
Therein I am unable to agree with him. 
Jt seems to me that on his judgment the 
words “at your risk” are given no meaning 
at all, and, if they are part of the contract 
between the parties, they must be given 
some meaning. The words mean that the 
risk is to be that of the owners, and not 
of the bailees. The only liability of a 
bailee is for negligence unders. 151, and 
therefcra any words absolving him from 
risk must cover the consequences of negli- 
gence: see MacCawley v. Furness Railway 
Co. (3) and Rutter v. Palmer (4), Those 
cases show that there is a distinction bet- 
ween the case of an agent, like a common 
carrier, who is liable for loss or damage to 
gocds whether or not occasioned by the 
negligence of himself or his servants, and 
the case of an agent, like a bailee, who is 
liable only for less resulting from 
negligence. In the former class of cases a 
contract excluding liability may have effect 
given to it by excluding only the liability 
for acts not resulting from negligence 
unless of course the contract is so express» 
ed as to make it clear that liability from 
negligence was to be excluded; but in the 
latter class of cases, where the only liability 
is in respect of negligence, any contract 
excluding liability must apply to acts of 
negligence because there is nothing else 
on which it can fasten. Had I therefore 
taken the same view as the learned Judge 
as to the nature of the contract between the 
parties, 1 should have said that the defen- 
ants have contracted themselves out of 
their liability as. bailees. But, in my 
opinion, the true contract between the 
parties was that the defendants were to hold 
the bars for a reasonable time as ordinary 

(3) (1872) 8 Q B57;42LJ Q B 4; 27 LT 485; 21W 
3 (a) C1922) 2 K B 87; 91 L J KB 657; 197L T 4195 
668 J 576;388T LR 505. Ka Ree St 
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bailees, and it was not open to the defen- 
dants to alter the contract until a reasonable: 
time had expired, and they never suggested 
that a reas: nable time had expired. In my- 
opinion, therefore, the appeal fails and must 
be dismissed with costs. 

Kania, J.—The facts are stated in the 
judgment of the learned Ohief Justice. On 
the question whether if is open to two cone 
tracting parties to contract a bailee cut of 
his’ lisbility as provided ins. 151, Contract 
Act, I agree with the conclusion mentioned 
in the judgment in appeal and with what 
is stated by the learned Chief Justice. But 
the question is whether there is a ‘contract 
in this case which excludes that liability. 
The facts show that the plaintiffs had asked 
the defendants to purchase and keep the 
bais. By purchasing the bars in the 
market the defendants accepted the com- 
mission which was given to them. They 
had therefore noright to add to the instruc- 
tions given to them cr to the contract which 
arose out of their action in purchasing the 
bars according to the instructions. The 
statement contained in their letter that frem 
the moment of delivery they bad kept the . 
bars at the plaintiff's risk, was not consistent 
with the commission accepted by them and 
has no value at all. It was an attefnpt to 
impose an additional term which was never 
accepted by the plaintiffs. It was urged 
on behalf of the defendants that on the 
expiry of a reasonable time it should be 
treated that the bars were kepi at the risk 
of the plaintiffs. I am unable to accept 


that contention. Tne letters containing 
the additional terms were written 
as a time when the first contract 


was subsisting, While that contract was 
subsisting, it was not open to the defen- | 
dants to state that from the very commence- 
ment, they had kept the bars at the risk of 
the plaintiffs. ‘They can so intimate after 
the expiry of a reasonable time. The 
additional term was their offer which had 
never been accepted. There being nọ 
obligation to repudiate the additional term, 
no question of acquiescence to form a later 
contract arises. That case has not been 
set out in the written statement and was 
not even suggesied by defendants’ witness. 
On that ground the appeal must fail. 

It is not necessary for me to express an 
opinion as to the meaning of the words “ab 
your risk” used in the particular circum- 
stances of this case or the extent to which - 
MacCawley v. Furness Railway Co. (3) or 
Rutter v., Palmer (4) would apply in India. 


NA, ~ - Appeal. dismissed, 
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ae JUDICIAL COMMISSIONER'S 
| COURT 
Judi¢ial Miscellaneous Application No. 116 
of 1938 
August 30, 1938 


. Logo, J. 
RAMJI PURSHOTAM—AppLioant 
versus 
_ HARI SH4MLA—Opponent 

Arbitration Act (IX of 1899), s.8 (1) (b)—Con- 
struction—Parties jointly appointing two arbitra- 
aL alma af can supply vacancy under 
8. 5 

In a case where the parties have jointly 
appointed two arbitrators and one of the arbitrators 
dies or a vacancy otherwise occurs, the Court has 
power under s. 8 (1) (b), Arbitration Act, to supply 
the vacancy and appoint an arbitrator, {p. 337, col. 2.] 

It is an ordinary canon of construction that a 
section of a statute should be so construed as to 
render every part thereof consistent with 
other part. jp, 338, col. 2.] 

Section 8, Arbitration Act, must be read as a whole 
and cl. (b) of sub-s. (1) must be read as qualified 
by sub-s. (2). Clause (b) of sub-s. (1) should be 
construed ‘as covering the case of a vacancy where 
the submission provides for a reference to a single 
arbitrator. General, Blectric Trading Co. v. Siemens 
(1), dissented from, Gopalji Kuverji v. Morarji 
Jeram Narainji (2) and Uttamcehund Brijlal v. 
. Balmokand (3), relied on. i 
. Order.—Tnis is an application under 
88.8 andor 9, Arbitration Act IX of 1899 
whtch has been occasioned in this way ; 
The applicant and the opponent did busi- 
ness in partnership in the name and style 
of Hari Shamla. Some years ago, the part- 
nership was dissolved but 
remained unsettled. There was ultimately a 
. reference to five arbitrators who orally 
awarded to the applicant as against the 
opponent a sum of Rs. 975. ‘The applicant 
and the opponent adjusted this matter to 
. the extent of Rs 528; there remained to be 
. paid by the opponent Rs. 331 and for the 
non-payment of this amount-the applicant 
sued the opponent in the Court of Small 

auses, Karachi. On January 26, 1937, the 
parties executed a reference under the 
Arbitration Act, in favour f Messrs. Fateh- 
. chand Dharamdas and Chunilal Kalidas 
Yagnik, Advocates. 
the Advocates of the parties to the suit. On 
the same day the suit was withdrawn. Itis 
not disputed that the arbitrators were 
appointed jointly and that each party did 
not nominate his arbitrator. The arbitra: 
tors from time to time extended the period 
for making an award, the last such exten- 
< sion endorsed on the reference being dated 
December 18, 1937. Unfortunately Mr. 
Fatehchand Dhuramdas died suddenly on 
or about December 22, 193/. Thereafter 
the applicant intimated to the surviving . 


° 1Bl—43 & 44 


every 


the acccunts . 


‘These gentlemen were 
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arbitrator that he appointed Mr. Locumal 
Naraindas as arbitrator in the vacancy 
caused by the death of Mr. Fatehchand. 
But the opponent and Mr. Chunilal, the 
surviving arbitrator, took up the position 
that legally the applicant had no power to 
do what he had done and Mr. Ohunilal 
declined to act in the matter of the refer- 
ence with Mr. Locumal, the applicant's 
nominee. The applicant has, in these cir- 
cumstances, preferred the present applica- 
tion. 

It is conceded from the Bar that s. 9, 
Arbitration Act, does not apply and the 


‘words “ong to be appointed by each party” 


in para. l of s. 9 makes this obvious. The 
controversy, however, is as to the applicabi- 
lity of s. 8 (1) (b). While it is contended 
for the applicant that this case is covered 
by s. 8 (1) (b), Arbitration Act, and that the 
vacancy which has occurred by reason of 
one of the appointed arbitratcrs having 
died can be filled by the Oourt under the 
provisions of 9. 8 (1) (b), it is contended by 
the learned Advocate for the opponent that 
s. 8. (1) (b), Arbitration Act, has no applica- 
tion as it is applicable only to a case of a 
single arbitrator and a vacancy occurring 
by nis neglect or refusal to act or by his 
death or removal. The question for deci- 
sion therefore is: ‘‘Whether in a case 
where the parties have jointly appointed two 
arbitrators and one of the arbittators dies 
or a vacancy otherwise Occurs, the Court has 
power under s. 8 (1) (b) to supply the 
vacancy and appoint an arbitrator’. Tne 
answer to this question should primarily, in 


_ my opinion, be sought from the section itself 
and the language 


and, structure thereof, 
Now, no doubt if the language of 5.8 (1) 
(b; is considered by itself, 1t i8 sufficiently 
wide to cover the case of a submission pro- 


“viding reference to two arbitrators and a 


vacancy caused by the neglect, refusal to 
act, incapacity to act, or death or removal 
of one of the two appointed arbitrators. 
There is nothing in the words “if an ap- 
pointed arbitrator neglects, &c." which 
would necessarily indicate that what is 
covered by s. 8 (1) (b) is a vacancy in a 
ease where the submission provides for a 
reference toa single arbitrator, It is there- 
fore necessary to see whether elsewhere in 
s. 8, Arbitration Act, there is anything 
which would control such an interpretation 
of cl. (1) (b) based’ on the language used 
therein. Now the marginal note to S. ð, 
Arbitration Act, reads: “Power for the Court 


in certain cases to appoint an arbitrator, 


umpire or third arbitrator.” A perusal of 


"338 
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the section itself makes it clear that four ence and make an award asif he hdd been 
different contingencies appear to be ccn- appointed by consent of all parties. each 


templated by sub-s. (1) of the section, for 
the opening words of sub-s. (1) are: “In any 
of the following cases.” It is proper to infer 
therefore that cls, (a), (b), (c) and (d) of 
sub-s. (1) of s.& contemplate four different 
contingencies in which a vacancy may 
occur in the appointment of an arbitrator 
or umpire in respect of which itis the 
intention of the Legislature to empower a 
Oourt under s. 8 (2) to fill the vacancy. 
Now it is obvious that sub-s. (1) of s. 8 
must be read with and is controlled by 
sub-s. (2) which reads : 

“If the appointment is not made within seven 
clear days, after the service of the notice, the 
Oourt may, on application by the party who gave 
the notice, and after giving the other party an 
opportunity of being heard, appoint an arbitrator, 
umpire or third arbitrator, who shall have the 
like power to act in the reference snd make an 


award as if he had been appointed by consent of 
all parties.” 


“The person therefore appointed by the 
Court to fill the vacancy in any of the four 
contingencies contemplated by cls. (a), (b), 
(c) and (d) of sub-s. (1), is given the power 
to act in the reference and make an award. 

Now, there is no difficulty in reading 
s. 8 (1) (a) with sub-s. (2) of that section. 
Where the submission provides that the 
reference shall be to a single arbitrator and 


the parties do not concur in the appoint- ` 


ment of an arbitrator, the law empowers 
the Oourt to appoint an arbitrator and that 
arbitrator has the like power to act in the 
reference and make an award as if he had 
been appointed by consent of all parties, 
Nor is there any difficulty in reading cl. (e) 
of subs. (1) with sub-s. (2). Where the 
submission provides that the reference is 
to be to two arbitratcrs and tke parties are 
at liberty to appoint an umpire or third 
arbitrator and do not do so, or where the 
two arbitrators are themselves to appoint 
an umpire cr a third arbitrator and do not 
appoint him, the law empowers the Court 
to make an appointment, and the umpire 
or third arbitrator so appointed shall have 
the like power to act in the reference and 
make an award as if he had been appointed 
by ccnsent of all parties. Nor is there any 
difficulty in reading cl. (d) of sub s. (PB) with 
sub-s. (2), Where in the case contemplated 
by cl. (e) the appointment has been made 
and the appointed umpire or third arbi- 
tratcr refutes to act, &c, the Legislature 


empcwers the Court to supply the vacancy 


and appoint an umpire or a third arbitrator 
who has the like power to act in the refere 


of the cases covered by cls. (a), (e)tand (d) 
of sub's. (1) of s. 8 it is the appointment of 
a single person that is contemplated and 
itis only that single perscn who under 
sub-s. (2) of the section is empowered to 
act in the reference and make an award. 
Now, if cl. (b) is to be read as covering the 
contingency of a vacancy occurring in the 
case of a submission which provides for 
the appointment of a single arbitrator then 
cl. (b) falls into line with els. (a), (c) and 
(d) and no difficulty arises in reading cl. (b) 
with sub-s. (2) of s. 8. In a case where the 
submiésion provides for a reference to a 
single arbitrator and that arbitrator refuses 
to act, the Legislature empowers the Oourt 
in sub-s. (2) to fill the vacancy and the 
arbitrator so appointed shall have the like 
power to act in the reference and make an 
award as if he had been appointed by con- 
sent of all parties. But, if on the other 
hand, cl. (b) of sub-s. (1) be construed as 
empowering the Court to supply a vacancy 
in a case where the submission provides 
for the appointment of two arbitrators, then 
there is no provision in the whole section 
empowering the arbilrator so appointed to 
collaborate with another arbitrators in act- 
ing in the reference and making an award. 
On the vacancy being filled by an appoint- 
ment by the Oourt there will be two arbi- 
trators, one originally appointed by the 
parties and one appointed by the Court. 
How, in these circumstances, can the words 
of sub-s. (2) of the section cover both these 
arbitrators, for the words are clear that the 
arbitrator appointed by the Court 

“shall have the like power to act in the reference 


and make an award as if he had been appointed 
by consent of all parties.” 


Obviously though one of two arbitrators 
may act in the reference, one of two 
arbitrators cannot make an award. What I 
wish to emphasize in this argument is that 
if cl. (b) of sub-s. (1j is construed as cover- 
ing only the case of a vacancy where the 
submission provides for a reference to a 
single arbitrator no difficulty can arise in 
applying to that arbitrator the words of 
sub-s. (2): “Who shall have the power to act 
in the reference and make an award.” Any 
other construction must involve the difficulty 
referred to above. Itis an crdinary canon 
of construction that a section of a statute 
should be so construed as to render every 
part thereof consistent with every other 
part. It is consistent with the language of . 
the entire section to construe gl. (b) as 
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covering the case of a vacancy where the 
- submisgion provides for reference toa single 
arbitrator and any other construction would 
render cl. (b) of suk-s. (1) inconsistent with 
the words of sub-s. (2) of the section 
and would necessitate the introduction of 
words in sub-s. (2) of the section which do 
not there exist and for the introduction of 
which there is no jitstification. For, if s.8 
(1) (b), covers the contingency of a vacancy 
in a case where the submission provides 
for a reference to two arbitrators then to 
make cl. (1) (b) read consistently with sub- 
s. (2), it would be necessary to introduce in 
sub s. (2) of s. 8, after the words “make an 
order” the words “with his co-arbitrator.” 
Obviously this cannot be allowed. 

Another argument favouring the ccn- 
struction that s. 6 (1) (b), applies only in a 
case where the submission provides that 
the reference shall be to a single arbitrator 
is the grouping of cls. (a), (b), (e) and (d). 
This grouping would indicate an intention 
on the partof the Legislature. ,Just as 
cls. (c) and (d) contemplate a vacancy 
occurring in two different contingencies 
arising out of the same set of circumstances, 
go cls. (a) and (b) appear intended to con- 
template two different contingencies arising 
out of another set of circumstances. Where 
the submission provides thatthe reference 
shall be toa single arbitrator, the parties 
may at the very start disagree and fail to 
concur in the appointment of an arbitrator. 
This is covered by cl. (a). The parties may 

. concur and appoint an arbitrator but that 
arbitrator may refuse cr neglect to act or 
die, &c.; the contingency at this later stage 
is covered by cl. (b). It appears to me, there- 
fore, that if the interpretation of cl. (b) of 
subes. (1) of s. 8& is to be wrested from the 
language of the section itseif, toat inter- 
pretation must be that cl. (b), appiies only to 
the case where the submission provides tbat 
a reference shall be toa single arbitrator; 


such an arbitrator has been appointed by. 


the parties, and a vacancy has occurred 
by the death, refusal to act or incapacity to 
act or removal of that arbitrator. 

The next questicn is how iar does this 
interpretation of cl. (bj of sub-s. (1) of 8. c; 
Arbitration Act, which I accepi, hud autno- 
rity in the decisions of High Ovurts in 
India. The only direct authority on tne 
point to which my attention Las been 
drawn is the case in General Electric 
Trading Co. v. Siemens (1). In that case 

(1) 56 C 848; 116 Ind, Cas. 625; A I R1929 Cal 


"177; 49 OL J 19; 33 OWN 418; Ind. Rul. (1929 
Cal. 48l. © i m eee 


BAMJI PiesHotam v. Hart sHamLa (SIND) 


339 

an application was made to stay a suit in- 
stituted in respect of a dispute which had 
previously been referred by the parties to 
tne arbitration of two gentlemen appointed 
by both the parties but one of them had 
refused to act. It had been held by the trial 
Judge that the Court had no power to 
appoint an arbitrator in place of the arbi- 
trator who had refused to azt and on that 
ground the trial Court had refused to stay 
the suit. On appeal it was held by a Bench 
of the Calcutta High Court that in the 
circumstances the Court had the power to 
appoint an arbitratorin place of the one 
who had refused to act. In the judgment 
of the trial Oourt which is that of Pearson, 


J., the following passage appears : 

“It is to be observed that the reference here is not 
to “two arbitrators, one to be appointed by each 
party” to which the provisions of 8.9 of the Act 
would apply for supplying a vacancy. It is here a 
case ofa mutual agreement to refer to two arbitra- 
tors nominatim, that is, specified: and named in the 
clause of agreement itself. The only proyision which 
is cited as applicable to such a case is s. 8 (1) (b) 
of the Act. Taking that sub-section by itself, it may 
be that the language is wide enough to cover the 
present case, but clearly it must beread in conjunc- 
tion with the rest of the section and the scheme of 
the Act. In Gopalji Kuverji v. Morarji Jeram 
Narainji (2), itis said at p. 880* that s. 8 (1) (b), only 
applies in terms to the case of a single vacancy to 
be supplied by the parties—so far, that would bethe 
case here in filling Mr. Haug’s vacancy, But the 
judgment goes tothe length of saying thatcl. (b), 
like cl. (a), relates to the case where the submission 
provides for the reference to be to a single arbitra- 
tor, So Hayward, J. at p. 833* says that it is not 
open to the Court to interfere where the reference is 
to two arbitrators to be appointed not one by each 
party but the two jointly by the two parties. Again in 
Russell on Arbitration (Edn. 11) in dealing with the 
‘meaning of an appointed arbitrator’ uuder the cor- 
responding s. of the English Act, it is said at p. 126 
that the expression must mean a single arbitra- 
tor and not one of two appointed arbitrators, be- 
cause in the concluding words of the section, it 
is provided that the arbitrator appointed shall 
have the lke power to act in the reference and 
muke an award as if he had been appointed 
by consent of all parties. I am not piepared to 
hold that the reasoning or tho construction of the 
section given in the above-cited case is erroneous, 
puiticulaily because to Loli otherwise would seem 
to make s. 6 (l) ib. in certvin cises an alternative 
procedure to that provided by s. 9, which 1 do not 
think was intended.” | ‘ aes 

Dealug with tuis passage inthe judg- 
meut of Pearson, Ja Ghuse, J., wao deli- 
vered.the judgment of the Appellate Bench, 
says: f 

“Now, in this case, two arbitrators have been 
mutually agreed upon and they have been ap- 
poiuted as such by the partics, Toerefore s; 9, 
adian Arbitration Act, has no application, because 
the language uscd therein has reference tv 8 case 

42) 43 B 00s; 50 Ind. Cas. 411; ALR 1919 Bom. 24; 
21 Bom. L k 308. 
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where the submission is to two arbitratars, one to 
be appointed by each party. Let us next see whe- 
ther there is anything in the language used in 
s. 8, Indian Arbitration Act, which prevents the 
application of s. 8 to this case, having regard to 
the events that have happened. Section 8 (1) (a) 
obviously has no application, because it deals with 
the case of a reference to a single arbitrator. 
Turning to s. 8 (l) (b), there is nothing, in my 
opinion, in the language used therein which would 
render it inapplicable to this case, To start with, 
the arbitrator who has refused to act, &c., is an 
appointed arbitrator. In the second place, the 
submission does not show that the place of the 
arbitrator who has refused to act, &e., should not 
be filled up. In the third place, it is clear that the 
parties have not cared to fill up the vacant place, 
_Therefore I do not see why s. 8(1) (b) should not 
apply. This is the conclusion I come to on the 
language used in the section.” 

The learned Judge then goes on to refer 
tothe case in Gopalji Kuverji v. Morarji 
Jeram Narainji (2), which was quoted 
before him as “concluding the matter,” and 
: the learned Judge distinguishes the case in 
“ Gopalji Kuverji v. Morarji Jeram Narainji 
_ (2) on this ground and in these words : 

, “With great respect I am unable to agree with 
` Scott, O. J: in his construction of a. 8 (1) (b), 
' Indian Arbitration Act, In my opinion, the rea- 
| soiing of Marten, J., is more correct and the con- 
. Btruction put by him on the section should be 

followed. The basis of Scott, C. J's judgment is 
' thé passage in Russell on Awards, Edn. ll,p. 126 
and:the English cases which are. referred to on 
832* of Gopalji Kuverji v. Morarji Jeram 
‘Narainji (2). If, however, the matter is scrutinized 
with some degree of care, it would seem that passage 
in Russell on Awards was originally based on the 
words used in the English Common Law Procedure 

Act of 1854 and has been continued in the later 
` editions of Russell without the change brought about 

by. the English Arbitration Act of 1889 being noticed.” 

. The learned Judge concludes by stating: 

“On all these considerations, I am of opinion 
that the construction put by Pearson, J. on s. 8 
- (1) (b) of the Act cannot be supported. and ought not 
to be followed.” 

With tke greatest respect for Ghose, J. 
it appears tome on a close examination of 
his argument that the case in Gopalji 
Kuverji v. Morarji Jeram Narainji (2) is 
not distinguishable on the ground relied 
on by Ghose, J. 8. 12, Common Law Pro- 
cedure Act of 1854, reads thus : 

_ “Tf in any case of arbitration the document 

authorizing the reference provides that the refer- 
ence shall be to a single arbitrator, and all the 
parties do not, after differences have arisen, con- 
cur in the appointment of an arbitrator; or if any 
appointed arbitrator refuse to act, or become in- 
capable of acting, or die, and the terms of- such 
document do not show that it was intended that 
such vacancy should not be supplied and the par- 
ties do not concur in appointing a new one;.... 
,.. if shall be lawful for any Judge of any of the 
Superior Courts of Law or Equity at Westminister 
: to appoint an arbitrator, umpire, or third 


* grbitrator, as the case may be, and such arbitrator, | 


` umpire and third arbitrator respectively shall have 
“Page of 43 B.—|Ed] * ; 


RAMII PURSHOTaM ù. Wart sHaMLA (SIND) 


S116 


the ‘ike power to actin the reference afd make an 
award as if he had been appointed by consent of all 
parties.” : 


Section 5, English Arbitration Act, 1889, 


reads thus: 

“In any of the following cases : 

(a) where a submission provides that the refer- 
ence shall be to a single arbitrator, and all the 
parties do not, after differences have arisen, concur 
in the appointment of an asbitrator ; 

(b) if an appointed arbitrator refuses to act, or 
is incapable of acting, or dies, and the submission 
does not show that it was intended that the vacancy 
should not-be supplied; and the parties do not 
supply the racancy the Court or a Judge may, 
on application by the party who gave the notice, 
appoint an arbitrator, umpire, or third arbitrator, 
who shall have the like powers to act in the 
reference and-make an award as if he had been 
appointed by cansent of all parties.” 


It is obvious on a comparison of s. 12, 
Common Law Procedure Act, 1854, and 
s. 5, English Arbitration act, 1889, that 
the only material difference in the wording 
of that part of the section which is rele- 
vant in this case is that whereas in 8. 12, 
Common Law Procedure Act, the words 
used are “any appointed arbitrator: the 
corresponding words ins. 5, English Arbi- 
tration Act are ‘if an appointed arbitrator.’ 
If anything, the wording of s. 12, Common 
Law Procedure Act, is wider than the 
wording of s. 5 (b), English Arbitration 
Act, for, the word ‘any, has a wider signi- 
ficance than the word ‘an’. lt would appear 
therefore that the passage in Rvssell on 
Arbitration and Awards at p. 117 of 
. Edn. 13 orp. 116 of Edn. 11. to which 
- reference has been made by Ghose, J. 
as the basis of the decision of Scott, O. J. 
in Gopalji Kuverji v. Morarji Jeram 
Narainji (2) is as much an authority 
under s. 5 (b), Euglish Arbitration Act, as 
it was on s. 12, Common Law Procedure 
Act. Ghose, J. further does not attach any 
significance to sub-s. (2) of s. 8 which 
governs all the sub-clauses of sub-s. (1). 
< The words: “Who shall have the like power 
to act in the reference and make an award 
as if he had been appointed by consent of 
all parties,’ distinctly favour the construc- 
tion put upon s. 8 (1) (b) by the learned 
Chief Justice of the Bombay. High Oourt in 
Gopalji Kurerji v. Morarji Jeram Narainji 
(2). With all respect to the learned Judges 
of the Calcutta High Court who decided 
the case in General’Electric Trading Co. 
v. Siemens (1), I am not prepared to 
accept the decision in that case although 
it is entirely in point, in-preference to the 
judgment, of the Bombay High Court in 
„Gopalji Kuverji v. Morarji JeramsNaraingt 
(2). Now, no dcubt the case*in Gopalji 
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Kuverji ¥. Morarji Jeram Narainji (2) is 
not stricfly applicable in the present case 
for, in that case the submission was to 
three nominated arbitrators, all of whom 
after acting had declined to proceed any 
further; byt the provisions of s. 8, Indian 
Arbitration Act, have been very exhaustive- 
ly daalt with in this case both by the 
learned Chief Justice and by Hayward, J. 
and the opinion expressed by these learned 
Judges supports my construction of s. 8 
(1) (b). At p. 830* of this judgment the 
learned Chief Justice states : f 

“Section 8 (1) (b) does not apply to the case of 
independent appointments of two arbitrators. In 
such case when a vacancy occurs, it would ordi- 
narily be filled by the original appointor as con- 
templated ins. 9. Section 8 (1) (b) only applies in 
terms to a single vacancy to be supplied by the 
parties. Section 8 nowhere seems to contemplate 
the case of two original arbitrators appointed jointly 
by the parties plus a third of the same class 
appointed by the two already jointly appointed or 
by the parties..... In my opinion cl. (b) must 
be read with cl. (a) and cl. (d; with cl. (e) ofs. 8." 

At p. 833* in the judgment of Hayward, J. 
he states: 

“There is no provision in s, 8 for interference on 
the failure of the parties jointly to nominate the 
two arbitrators Nor do cls, (a) and (b) read together 
provide for interference on the failure of two 
arbitrators so nominated to proceed with the arbi- 
tration.” These two clauses must, in my opinion, 
be read together and the words ‘the appointment 
of an arbitrator’ at the end of cl. (a) read as 
repeated in the words ‘if an appointed arbitrator’ 
at the opening of cl. (b), just as the two cls. (e) 
and (d) have also plainly to be read together.” 

There is no authority of ourown High 
Oourt directly on the point involved in 
this matter; but in the case of Uttamchand 
Brijlal v. Balmokand (3), there are obiter 
in the judgments of Percival, J. C. and 
Rupchand, A. J. O., which favour the con- 
struction [I place upon s. 8 (1) (b). 
Percival, J. C. says; 

“I think that this makes it clear that s. 8 (1) (b) 
cannét refer to such a case as is dealt with in 
8. 9 where the submission provides for reference 
to two arbitrators, one to be appointed by each 
party, This view of the law, it appears, was 
approved in Gopalji Kuverji v. Morarji Jeram 
Narainji (2) at p. ®30*, where it was stated that 
s, 9, applies only to joint appointment by consent.” 

In the judgment of Rupchand, A.J. O. 
the matter though obiter is dealt with 
more fully. He states: 

“Now, if ols. (a) and (b), s. 8, Arbitration Act, 
are carefully analyzed, they clearly show that 
neither of them applies to a submission which 
provides for the appointment of two arbitrators 
one by each party. Clause (a) clearly contemplates 
a submission to a single arbitrator from its very 
inception and does not apply to a submission 
which provides for more than one arbitrator act- 
ing in the matter at any. time. Clause (b), which 

BJ A IR 1929 Sind 55: 107 Ind, Cas, 435. 
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follows cl. (a), deale with appointment of a sub” 
stitute and prima facie, refers to the substitute o 
a sole arbitrator appointed under a submission 
the nature contemplated by cl. (a), that is to say, a 
sole arbitrator appointed in pursuance of a sub- 
mission which does not contemplate the appoint- 
ment of more than one arbitrator in any event .... 
Our attention has not been drawn to any decided 
case in which a different view has been taken On 
the contrary the case reported in Gopalji Kuverjt 
v. Morarji Jeram Narainji (2) supports the view 
that cls.: (a) and (b), s. 8, refer to submissions which 
provide for the appointment of a single arbitrator.” 

The case in Gopalji Kuverji v. Morarjt 
Jeram Narainji (2) was cited with approval 
in the case in Kunthi Ammal v. Saran- 
gapani Chetti (4), The Madras case, how- 
ever, is not otherwise a useful reference 
in this matter, for, in that case there was 
reference to the arbitration of five pan- 
chayatdars, a- position not contemplated 
by either s. 8ors. 9, Arbitration Act. To 
my mind, therefore, s. 8 must bs read ag: 
a whole and cl. (b) of sub-s. (1) must be 
read as qualified by subs. (2) and my 
interpretation finds considerable support 
from the Bombay and Sind cases to which 
I have referred in detail. In this view of 
the matter, the application must fail. The 
original reference .was to two arbitrators 
jointly. appointed by the parties. One of 
them having died and the parties being 
unable to concur in the matter of filling 
the vacancy: the Court has no power to, 
interfere either under s. 9 or under s. 8 (1) 
(6), Arbitration Act. I must accordingly 
dismiss the application with costs. The 
costs to be of two hearings. 

D. < Application dismissed. 

(4) 54 M 198; 130 Ind. Cas. 668; A IR 1931 Mad. 
i 60 M LJ 498; 33 L W 60; Ind, Rul. (1931) Mad. 
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RAM OHANDRA PRASAD SINGH AND. 
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Lease~—Execution of, by purdanashin lady— Onus 
to prove that she understood nature and effect of 
her act ia on person setting up its validity—Plea 
challenging validity of lease not taken by repre- 
sentatives of lady lessor in written statement—Lady 
enjoying benefit of lease without complaint for 
number of years before death—Such plea cannot be, 


entertained before Privy Council—Hindu Law 
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Widsw—Lease executed by widow—Contention that 
tt was neither prudent nor for benefit of estate 
makes it only voidable at option of reversioners on 
death of widow~On death of widow reversioners 
decepting rent from lessee for some years and then 
dispossessing lessee— Suit by lessee for mesne profits 
from date of dispossession to termination of lease 
on ground that reversioners specifically affirmed 
lease—Case that there was affirmation by conduct 
is consistent with and is implicit in claim— Held, 
that reversioners affirmed lease by conduct. 

The onus is upon one who seta up the validity of 
a lease granted hy a purdanashin lady to prove 
that she understood the nature and effect of her 
act. But where no plea challenging the validity of 
tbe lease was made in the defendants’ (representa- 
tives of lady lessor) written statement, the Privy 
Council would be loth to entertain such a plea ina 
case where no complaint was made by the lady 
during her lifetime, and where she had received 
and enjoyed the benefit of the rent for a number 
of yeare before her death. [p. 344, col, 1.] 

The contention that the lease executed by a widow, 

a purdanashin lady, was neither prudent nor forthe 
benefit of the estate would not avoid the lease but 
merely make it voidable atthe option of the rever- 
sioners on the determination of the life-interest, 
[ibid.] 
A Hindu widow granted a lease of certain land 
for a certain period. After the death of the widow 
the reversioners accepted the rent fixed by the 
lease for some years and then dispossessed the 
lessees. The lessees brought a suit for mesne profits 
from date of dispossession until termination of 
lease. They alleged that the lease was prudent 
and beneficial to the estate and binding on rever- 
eioners and also that the lease was ratified or speci- 
fically affirmed by the reversioners after the death 
of the widow: 

Held, that the evidence sufficiently established 
that the defendants were content to treat the lease 
as binding upon them and to receive the rent due 
under it, There was an affirmation of tenancy by 
conduct. Such a case of affirmation by conduct was 
not inconsistent with the contention of the plaintiff 
and was implicit in the claim. {p. 345, col. 1.] 

Mr. S. Huam, for the Appellants. 

Mr. W. Wallach, for the Respondent. 

Lord Porter.—The question for deter- 
mination in the present case is whether 
a lease of a certain village in the District 
of Gaya in Behar is binding on the respon- 
dents, 

The land involved had been the pro- 
perty of one Nebaran Ohandra Biswas who 
died | without issue leaving a widow 
Musammat Srimati Kiransasi Dasi who hed 
2 Hindu widow's estate in the property 
after his death. On her death the respon- 
dents who were tke reversioners of the 
estate to her late husband were entitled to 
the property. _ ii 

The husband died in 1895. His widow 
was then about 24 years of age. On 
April 7, 1919, she executed a lease for 11 
years of the village of Ohokti Amarwan, 
Thana Nawaba in favour of the pre- 
decessor cf the appellants at a yearly rent 
of Rs, 3,350 payable in five annual instal- 
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ments. The lease provided that tle tenant 
should deposit a sum of Rs. 3,340 to be 
held by the lessor without interest and 
that this sum should be restored to the 
tenant by a deduction from the three last 
instalments payable in each of the two last 
years of the lease. It also contained a 
number of covenants by the tenant im- 
posing upon him obligations as to the 
cultivation, management and improvement 
of the land together with a liability to 
meet the outgoings except Government 
dues and to undertake the expense of 
certain costs of litigation. | 

The lease contains “a statement signed 
by Amulya Krishna Mitra, Pleader, Howrah 
Court, that it was read over and ex- 
plained to the lessor, and it further bears 
an endorsement signed presumably by 
the Registrar of Calcutta or his repre- 
sentative to the effect thatthe lessor ad- 
mitted the execution and that the Regis- 
trar was satisfied that the document had 
been executed voluntarily by her. The 
lease did not come to anend until May 
1930, and the widow died on September 
12, 1924, some six years before its ter- 
mination. After her death the appellants 
predecessor admittedly remained in, pos- 
session of the property until December, 
1926, when the respondents dispossessed 
him. 

Meanwhile on December 20, 1924, two of 
the respondents, viz, Prasanna Kumar 
Bur and Charoo Chandra Sur, executed a 
power-of-attorney in .favour of Narendra 
Nath Neogi, the fourth defendant. The 
power-of-attorney is a limited one but 
at any rate entitled the grantee to collect 
money and give a receipt for it. The 
third defendant was nota party to this 
document but it appears from the evi- 
dence’ that he also gave a powewof- 
attorney which, however, was returned to 
him about a year after its execution and 
was not acted upon after that time. 

Whatever the effect however of the 
powers-of-altorney, the fourth defendant 
appears to have managed the affairs of 
his co-defendants, including all that had 
to be done under the lease now in dis- 
pute, and to heve received the rent pay- 
able under it. He so stated in evidence 
and was not contradicted and receipts 
dated November 4, 1925, and in March, 
June, July, September and October, 1926, 
were produced by him in corroboration of 
his story. : 

Shortly after the appellants predecessor : 
was dispossessed, a raiyat of certain land 
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in the Pillage the subject-matter of the 
lease, igstituted preceedings before the 
Sub-Divisional Officer of Nawadah against 
the respondents asking for the division of 
the produce of the land between himself 
and the landlords under s. 69 of the 
Bengal Tenancy Act, 1855.-About the 
same time the appellants’ predecessors 
began proceedings under the Code of 
Oriminal Procedure alleging that he 
feared a breach of the peace by the 
respondents in connection with his posses- 
sion of the village. In both these pro- 
ceedings the respondents filed petitions 
in opposition alleging that the lease had 
terminated on the death of the widow, 
that they had thereafter orally granted 
two successive yearly leases to the appel- 
lanta’ predecessor, and that on the ter- 
mination of the second had taken peaceful 
possession of the said village. 

Thereafter on September 1, 1929, the 
appellants’ predecessor instituted the 
present suit claiming mesne profits from 
the date of dispossession until the ter- 
mination of the lease and a return of the 
deposit made in respect of rent at the 
beginning of the lease. In answer to that 
claim the respondents asserted that the 
widow did not act as a prudent manager 
in making the lease nor was it for the 
benefit of the estate, denied that they 
ever conferred any power or authority 
to the fourth defendant to ratify or grant 
leases, denied.that they had themselves 
over ratified the lease in question and 
said that they had withdrawn the powers- 
of-attorney, whatever their effect by 
. June 6, 1927. ‘The defence contained no 
allegation that the widow had not properly 
understood or had not voluntarily executed 
the lease. 

‘At the hearing of the suit the Subordi- 
nate Judge framed certain issues of which 
the following may be quoted:— 

(2) Was the lease in question for justify- 
ing necessity and for the benefit of the 
estate ? < 

(3; Did the respondents grant yearly 
leases to the plaintiff during the years 
1332, 1333— i. e., 1925 and 1926 ? 

(4) Did the respondents Nos. 1 to 3 
ratify and affirm the lease ? 

(5) Was the appellants’ predecessor 
wrongly dispossessed from the year 1927? 

(7) Was the appellants’ predecessor en- 
titled to mesne profits ? 

(8) To what relief, if anv, was the 
appellant's predecessor entitled ? 

To these issues he answered that in the 
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circumstances the lease was for justifying 
necessity and for the benefit of the estate, 
that the respondents had not granted 
yearly leases but had ratified and affirmed 
the original lease, that the appellants’ 
predecessor was wrongly dispossessed from 
the year 1927 and that he was entitled to 
mesne profits and the return of three- 
quarters of the deposit. 

On June 16,1928, and before the date 
of the suit, the fourth defendant had sold 
his quarter share in the village to the 
appellants’ predecessor. After the hearing 
he died and his name has been deleted 
from the record. 

From the decree of the Subordinate 
Judge the other three defendants appealed 
to the High Court at Patna. Pending the 
hearing of the appeal the first defendant 
Parsano Kumar Sur settled his differences 
with the appellants’ predecessor and filed 
a compromise petition. The appeal was 
then proceeded with by the second and 
third defendants only. 

The High Court allowed the appeal cn 
two grounds. By the judgment which 
was delivered by Varma, J. it was heldin 
the first place that the lease had not 
been ratified. That judgment did notin 
terms deal with the question whether the 
respondents had, as found by the Subor- 
dinate Judge, orally ratified the lease. The 
decision on this point was based solely on 
the fact that the only power-of-attorney 
produced was signed by two and not three 
of the respondents and that in any case it 
gave no power to grant or ratify leases 
and therefore, although the appellants’ 
predecessor continued in possession for 
about two years after the death of the 
lessor, there was no ratification. 

In the second place it was held that 
upon the evidence produced there was 
nothing to show that the lessor who was 
a purdanashin lady understood the nature 
of -the transaction into which she was 
entering, and that amongst other things she 
had never been informed that in the lessee’s 
view the property was capable of yielding 
an increased income of 50 to 100 per cent. 
as a result of a relatively small expendi- 
ture. It was therefore held that the lease 
was*not only voidable as against the re» 
versioner under the first ground, but void 
even as against the widow under the 
second. 

So far as this latter ground is concerned, 
their Lordships do not think if was open 
to the respondents to rely upon it in the 
High Court or before the Board, Such a 
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plea if successful would avoid tbe lease 
ab initio, It is of course true that the 
onus is upon one who sets up the validity 
of a lease granted by a purdanashin lady 
to prove that she understood the nature 
and effect of her act. See Farid-un-nisa 
v. Mukhtar Ahmad (1). But no plea 
challenging the validity of the lease was 
made in the deferdants written statement 
and their Lordships would be loth to 
entertain such a plea ina case where no 
complaint was made by the lady during 
her lifetime, and where she had received 
and enjoyed the benefit of the rent for a 
number of years before her death. 

The contention that the lease was neither 
prudent nor for the berefit of the estate 
would not avoid the lease but merely 
make it voidable at the option of the 
reversioners on the determination of the 
life-interest. 

Their Lordships have therefore first to 
determine whether the lease was prudent 
and beneficial, and secondly, if it was 
not proved to be s2, whether the reversioners 
avoided or affirmed it. 

The appellants urged that the lease was 
both prudent and beneficial. The evidence, 
they maintained, proved that the lady, 
being purdanashin and living in Oalcutta 
whereas the estate was in the heart of 
Behar, would herself have great difficulty 
in managing it, that she had no relations 
competent to look after, it that the village 
was in fact not properly managed and 
the irrigation neglected, that the tenants 
were in many cases refractory, and that 
same half dozen litigious cases were 
pending between ihem and their landlady. 

On the other hand the respondents con- 
tended that the evidence showed no excep- 
tional difficulty in managing the estate, 
that the pending suits were mere assertions 
of the tenants’ legal rights to have the 
produce of their holdings equitably appor- 
tioned between them and the lessor, and 
that even if it were true that the irrigation 
was somewhat neglected, much better 
terms could have been obtained from 
a lessee more especially as the appellants’ 
predecessor by an expenditure of some 
eight or nine hundred rupees was able, 
on his own evidence, to increase the rent 
which he in his turn received from the 
occupiers to a sum of Rs. 9,000 to Rs. 12,000 
yearly. Moreover, they said the lady 

(i) 52 I A 342; 89 Ind. Cas. €49; 2 O W N 662; 
A I R1925 P O 204; 49 M LJ 758; 47 A703; 42 
O LJ 531; 23 AL J 1000; 28 O O 338; (1925) M 
W N 918; 120 L J 656; 300 W N 337; 28 Bom. L 
R 193 (PO). 
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had received Rs. 3,350 which if effect 
was advance rent, and as a res@lf, her 
successors ineach of the last two years of 
the tenancy would receive not Rs. 3,350 
but that sum less Rs. 1,675, 7. e., Rs. 1,675 
only. 

Their Lordships are not convinced that 
the lease was either prudent or beneficial 
to the estate. In their “view the manage- 
ment of the estate was not so difficult as 
to warrant the granting of a lease which 
after the expenditure of a relatively small 
sum left so large a profit in the hands of 
the grantee, and they are also influenced 
by the fact that the widow had receiveda 
sum of Rs. 3,350 which under the terms 
of the lease would diminish the rent receiv- 
able by that amount in the last two years 
during which it would run. 

There remains, however, the question of 
confirmation. As to tbis the appellants sub- 
mitted that though the power-of-attorney 
given to the fourth defendant which was 
produced bound only two of the three other 
defendants, yeta similar power-of attorney 
was proved to have been given by the 
third defendant, and though these powers- 
of-attorney did not authorize the fourth 
defendant to grant or confirm leases yet 
they did authorize him to receive rent, that 
in fact the respondents left the fourth 
defendant to manage the estate for two 
years and must have known of the lease 
and that their manager was permitting the 
appellants’ predecessor to continue to 
ozcupy the estate and receiving rent under 
it, and that the evidence established that all 
four defendants had orally confirmed the 
lease. 

Out of the three defendants in question 
the first alone gave evidence, but it was 
maintained on their behalf that the Board 
should accept his statement that those thr&e 
defendants never knew of or received any 
rent under the lease and that the lessee 
continued to hold not under the lease but 
under an oral agreement for a yearly 
tenancy, 

Their Lordships are not prepared to 
accept the view that there was a specific 
affirmation of the tenancy either by the 
four defendants or indeed by the fourth 
defendant alone, nor do they place credence 
on the evidence that there was any agree- 
ment fora yearly tenancy. In their view 
the true inference is that the defendants 
were content to permit the fourth defendant 
to manage the estate and receive the rent 
with full knowledge of the existence of the 
tenancy, and that if was only when the 
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lease of running to its end that, realizing 
the.dimihution in the rent which they were 
about ts receive, they determined to put an 
end to the lease and dispossess the tenant. 
Their Lordships cannot accept the view 
that the tenant would without protest have 
accepled a yearly tenancy for so long as 
the respondents chose to grant one thereby 
foregoing all the acvantage of the deposit 
which he had made. 

It is said that this was not the cage 
originally presented on behalf of the 
appellants, that the only contention was 
that the lease had been specifically affirmed 
and that their Lordships’ Board should 
hold them strictly to the wording of the 
plaint. In their Lordships’ opinion, however, 
an affirmation by conduct is not inconsistent 
with the contention and is implicit in the 
claim. 

In support of his case the appellants’ 
predecessor, in addition to producing the 
receipts for rent given him by the fourth 
defendant, put before the Court a wasil- 
baki account dated April 2, 1925, and 
purporting to be a settlement of accounts 
in respect of the years 1923, 1924 and part 
of 1925, This document contains credits 
for payment of rent ir respect of periods 
before and after the death of the widow 
and treats them as part of one running 
account. It is therefore said to show a 
recogniti.n and affirmation of the lease. 
Their Lordships are not, however, prepared 
to accept this evidence, There is force in 
the argument presented by the respondents 
that if this account had been as it purported 
to be, in existence at the time of the pro- 
ceedings before the Sub-Divisional Officer, 
it would then have been produced in sup- 
pert cf the appellants’ predecessor's claim 
that he was entitled to possession of the 
village. But even if it was then in existence, 
the fourth defendant did not write it 
himself nor did he fully understand the 
language in which it was written, and it 
is by no means clear that it was prepared 
withthe assent of the other three defend- 
ants. 

Apart from the support of this document, 
however, their Lordships take the view 
that the evidence sufficiently established 
that the defendants were content to treat 
the lease as binding upon them and to 
receive the rent dus under it. The High 
Court in coming to their conclusion do not 
appear to have considered the question of 
afirmation by conduct. In terms, at any 
rate, all they purported to decide was that 
the powes-of-attorney or powers-of-attorney 
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gave no authority to the fourth defendant 
to confirm the lease. That finding no 
doubt is accurate, but for the reasons given, 
it is not conclusive of the matter. 

If then, as their Lordships tbink, tke 
appellants’ predecessor was entitled to 
enjoy the lease until the end of the term, 
there remains the question as to how the 
mesne profits are to be calculated. The 
learned Subordinate Judge has passed a 
decree for arefund of three-quarters of the 
deposit of Rs. 3,350 and for mesne profits 
for the years 1927 to 1930, crediting, how- 
ever, the first three defendants with any 
collection of rent made by the plaintiff for 
the year 1927. 

In substance this decree is right but in 
form it is wrong. The appellants are not 
entitled to a return of the deposit or any 
portion of it. They are, however, entitled 
in taking an account of the mesne profits 
to the difference between the rent the 
respondents would have received had their 
predecessor been left in possession, and the 
amount which those respondents in fact 
received whether in money or kind or other- 
wise by reason of their possession of the 
estate. The rent which they would have 
received from tho appellants’ predecessor, 
however, would not have been Rs. 3,350 in 
each of the last two years, but Rs. 1,675 
only. 

Upon this basis the appellants are 
entitled to mesne profits for the period 
beginning with the date at which their 
Predecessor was dispossessed and ending 
with the termination of the lease together 
with interest on such mesne profits— 
Interest should be at 5 per cent. and cal- 
culated yearly, But they are not entitled 
to the whole 16 anna share since the 
first and fourth defendants have now 
compromised the matter. They should 
therefore receive only an 8 anna share of 
the total amount ascertained as afore- 
said. 

In substance the appellanis have suc- 
ceeded in their appeal and should receive 
costs both before their Lordships’ Board and 
in the High Court. 

In accordance with the views they have 
expressed their Lordships will humbly 
advise His Majesty that the appeal be 
allowed, the decree of the High Court be 
reversed, the decree of the Subordinate 
Judge be varied, that the suit be decreed 
against the second and third defendants 
for half of the mesne profits accruing to 
the respondents by reason of the dis- 
possession of the appellants’ predecessor 
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from the beginning of the fasli year 
1334 to the end of the fasli year 1337 
together with interest therein at 5 per 
cent. calculated yearly—-half the collection 
of rent (if any) made by the appellanis’ 
predecessor for the fasli year 1334 to be 
calculated in fovour of the respondents. 
The decree of the Subordinate Judge as 
to costs will be restored and the respondents 
must pay the appellants’ costs in the High 
Court and before their Lordships’ Board. 


8. Appeal allowed. 

Solicitors for the Appellants.—Messrs. 
Barrow Rogers & Nevill. 

Solicitors for the Respondents —Meessrs. 
H.S. L, Polak & Co. 


PRIVY COUNCIL 
Appeal from the Court of King’s Bench 
for the Province of Quebec 
_ January 24, 1939 
LORD CHANOBLLOR {Lorp MAUGBAM), 
LoRp THANKERTON, LORD RUSSELL 
oF KILLOWEN, Lorp MACMILLAN 
AND Lorp ROMER 
f DAME DIANA MEREDITH AND OTHERS 
— APPELLANTS 


VETSUS 
DAME ELIZABETH MAGDALENE 

MEREDITH AND OTHERS-— RESPONDENTS 

Will—Construction—Residuary clause in will 
executed by testatrix providing that rest of her 
estate was to be divided equally between her 
brothers or sisters or their immediate heirs and between 
her husband's nephews and nieces (immediate heirs) 
—Held, that word ‘immediate heirs' in latter portion 
of clause indicated that only nieces and nephews 
of testairix's husband were to take share and not 
his grand-nephews and grand-nieces. 

Ifon the face ofa will the testator or testatrix 
has omitted certain words, and those words can be 
collected without reasonable doubt from the context 
and are necessary to effectuate the intention, they 
can be supplied as a matter of construction. 
‘Where, however, the words are perfectly plain and 
unambiguous additional words cannot be added to 
cut down their plain meaning. [p. 348, col. 1.) 

A testatrix executed a will in which a residuary 
clause was in the following words: “The rest 
of my estate to bedivided equally between my 
brothers and sisters or their immediate heirs 
including my sister E's family, and between my 

- husband M's nieces and nephews (immediate heirs)” 
The question arose as to whether the grand 
nephews and grand nieces of the testatrix’s hus- 
band or his nephews and nieces who survived the 
testatrix were entitled to succeed in accordance 
with the latter portion of the residuary clause. The 
appellants who were the grand-nephews and grand- 
nieces of the testatrix's husband, contended that 
the words “immediate heirs“ were to be construed 
as if they were “or immediate heirs” and that they 
were entitled to a share: 

Held, that there was no sufficient ground or 
context from which the omitted words could ke 
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supplied, and no sufficient reason for thinking that 
the addition ofthe suggested words wold oarry 
out the intention of the testatrix as expfessed in 
the will. The words “immediate heirs" could not 
be construed as indicating an intention that the 
children of the nephews and nieces of the testatrix’s 
husband were to beentitledto share. The half of 
the residuary estate of the testatrix was, therefore, 
divisible only between the nephews and nieces of 
testatrix's husband and his grand-nieces and grand- 
nephews took no interest under the will, 

Mr. I. F. Hellmuth, K.C. for the Appel- 
lants. 

Mr. G. A. Campbell, K. C., for the Res- 
pondents. 

Lord Chancellor.—This is an appeal 
from the judgment of ‘the Court of King's 
Bench for the Province of Quebec (Appeal 
Side) affirming a judgment rendered by 
Chief Justice Greenshields in the Superior 
Oourt in favour of the ‘respondents. It 
should be mentioned that the matter came 
before the trial Judge sitting at Montreal, 
under the provisions of Art. 509 of the Code 
of Civil Procedtire, upon a joint factum 
of the appellants and respondents setting 
out an agreed statement of facts and a 
question of construction arising there- 
from. 

Dame Elspeth Hudson Meredith, to be 
referred to hereafter as the testatrix, the 
widow of Charles Meredith who died prior 
tothe year 1935, Jeft as her last will 
and testament a holograph will, dated June 
4, 1935. It was admitted to probate on 
July 29,1936. Her estate was of the gross 
value of about two and a half million 
dollars, which bad been delivered approxi- 
mately as to one-half from the estate of her 
late father and as to one-half from the 
estate of her late husband Charles Mere- 
dith. The will is very clearlv written and 
betrays no signs cf haste. The testatrix 
begins by making a number of gifts of 
various kinds, including some large gifts to 
hospitals and to the Montreal Art Gallery. 
The residuary clause is in the following 
words:— 

“The rest of my estate to be divided equally 
between my brothers and sisters or their imme- 
diate heirs including my sister Bdith's family, 
and between my husband's Oharles Meredith's 
nieces and nephews (immediate heirs)” 


No question arises in regard io the half 
of the residuary estate which was to be 
divided between brothers and sisters of the 
testatrix or their immediate heirs, including 
the family of her sister Edith who was 
dead at the date ofthe Will. The dispute 
is as tothe meaning of the words in 
brackets “immediate heirs” following the 
gift by the testatrix to her husband's nieces 
and nephews, 
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‘The bppellants are grand-nieces and 
grand-Bephews of Charles Meredith, the 
husband of the testatrix. They are sons 
and daughters of a niece and 2 nephew 
of the late Charles Meredith, who had 
predeceased the testatrix (they were dead 
long before she made her will’, and the 
appellants are the only grand nieces and 
grand-nephews dchildren of deceasad 
parents) who survived the testatrix, 
respondenis are the only nieces and 
nephews of Oharles Meredith who survived 
the testatrix. 

It should be added, and the point has 
some importance, that a brother of Charles 
Meredith, namely Thomas Graves Mere- 
ditb, was alive at the date of the will and 
in fact is still living. He isthe father of 
John Stanley Meredith aud Thomas 
Redmond Meredith, two of the respondents. 
It is plain thatin a succession ab intestate 
Thomas Graves Meredith would have been 
one of the immediate heirs of Charles 
Meredith to the exclusion of his two sons. 
It is also evident that under the terms 
of the will the testatrix excluded Thomas 
Graves Meredith from any share in her 
residue and preferred to benefit his two 
sons 

Chief Justice Greenshields accepted the 
contention of the respondents and held that 
the half of the residuary estate of the 
testatrix was divisible between the present 
respondents, and that the grand-nieces 
and grand-nephews of Oharles Meredith 
took no interest underthe will. He was 
of opinion that the words “immediate 
heirs’ in brackets might well be accepted 
as words of description and could not pro- 
perly be construed as indicating an inten- 
tion that the children of deceased nephews 
and niecesof Charles Meredith were to 
bee entitled to a share. The same view 
was taken in the Court of King’s Bench 
(Appeal Side) by a Court of five Judges. 
Mr. Justice Bond, in a careful and elabo- 
rate judgment in which the other members 
of the Court appear tohave sgreed, was 
of opinion that the words “or their imme- 
diate heirs” in the first part of the residuary 
gift appeared to have a different meaning 
from that indicated by the words in 
brackets “immediate heirs” in the second 
part of the residuary gift, and he pointed 
out that in the case of her own family 
the immediate heirs of a predeceased 
brother or sisters were included inthe be- 
quest, whilst in the case of her husband's 
family the testatrix was making gifts 
directly to his nephews and nieces, passing 
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over a brother, and describing the nephews 
and nieces as the immediate heirs, and be 
suggested as a consequence excluding all 
those who were not nephews and nieces. 
The argument of the appellants before their 
Lordships was necessarily based on the foot- 
ing that the words ‘immediate heirs” ought 
to be construed as if the words were 
“or their immediate heirs,” that is to say, 
the immediate heirs of the nephews and 
nieces of Charles Meredith who would 
take by representation of the deceased 
nephew and niece. Their Counsel, in an 
able argument, insisted on the difficulty 
of treating the words as referring to the 
immediate heirs of Charles Meredith, in- 
asmuch as on the one hand Thomas Graves 
Meredith, the brother above referred to, 
was excluded from tke description, nephews 
and nieces of Charles Meredith, and on 
the other the words appeared to include 
the two scns of Thomas Graves Meredith, 
who could in no proper sense be regarded 
as immediate heirs of Charles Meredith. 

In the consideration of this difficult 
question of construction, it is desirable to 
bear in mind four articles of the Oivil 
Oode of Quebec: — 

“619. Representation is a fiction of law, the 
effect of which is to put the representatives in 
the place, in the degree and in the rights of the 
person represented. 

620. Representation takes place without limit jn 
the direct line descending. 

622, In the collateral line representation js 
admitted only where nephews and nieces succeed to 
their uncle and aunt concurrently with the brother 
and sister of the deceased, 

937, In substitutions, as in other legacies, re- 
presentation does not take place, unless the teatator 
has ordained that the property shall pass in the 
order of legitimate successions, or his intention to 
that effect is otherwise manifest." 

It appears that Art. 937 has no applica- 
tion in the present case, for, although it 
refers to representation and to wills, it 
applies only where the testator has ordained 
that the property shall pass in the order 
of legitimate successions or his intention 
“to that effect’ is otherwise manifest. The 
words “to that effect” Beem to indicate 
that the intention should be that the pro- 
perty shall pass in the order mentioned 
and the testatrix not having followed the 
order of legitimate successions in an jn- 
testdie estate, since she had passed over 
Thomas Graves Meredith as already stated, 
it would seem that the article dces not 
apply. 

It is also to be observed, as was pointed 
out by Mr. Justice Bond, that there is a 
difficulty in treating the words in brackets 
“immediate heirs” as indicating that there 
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is to be representation in the technical 
sense such as might take place in the cage 
of an intestate estate, inasmuch as the 
descendants of nephews and nieces cannot 
represent their fathers or mothers in an 
inheritance from their great-uncle or great- 
aunt (Art. 622). It would seem, as is 
poin‘ed out in Mignault Vol. 3, p. 309, 
that. in the view of the Civil Ccde, the 
affection of an uncle or aunt is not sup- 
posed to extend further than his or her 
nephews and nieces, and if a testator 
wishes that his grand-nephews or his grand- 
nieces should havea share in his succession, 


ilna qua faire un testament qui leur 
reconnaisse ce benefice. 
It is well established tbat if on the 


face of a willthe testatur or testatrix has 
emitted certain words, and that those 
words can be collected without reasonable 
doubt from the context and are necessary 
to effectuate the intention, they can be 
supplied as a matter cf contruction. In 
the present case, however, it is to be 
noted that the words of the earlier part 
of the material gift, namely the words 
“between my husbaud Charles Meredith’s 
nieces and nephews” are perfectly plain and 
unambiguous and it is not in doubt that they 
do not include grand nieces and grand- 
nephews, and it issought by adding words 
to those in brackets, that is the words “or 
their,” in effect to cut down a plain and un- 
ambiguous gift. The words which are 
missing can scarcely have been omitted 
by inadvertenze, for the testatrix seems 
to huve corrected in her will a trifling 
error with regard to the writing of the 
words “immediate heirs" in the frat part 
of the gift in question. The time occupied 
in writing the words “or their” would not 
have occupied more than a single second. 
If there is any real uncertainty as to the 
missing words, the certain words which 
precede them cannot be controlled by even 
a probable conjecture. 

On this point there is an observation 
which seems to their Lordships to have 
considerable weight. In the first part cf 
the gift the testatrix takes care to provide 
that her sister Edith's family, meaning 
apparently her children, should be included 
in the persons to share in that par of 
the gift under the description “or their 
immediate heirs.” The sister Hdith was 
dead at the date cf the will. It seems to 
be not in dispute (though the testatrix 
may well have been in dcubt on that 
matter) that, according to the law applicable 
in the Province of Quebec, the chlidren 
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of Edith would have been entitied to 
represent Edith upon the true constuction 
of the will, notwithstanding the circum- 
stance that Edith was not in the class cf 
brothers and sisters alive at the date of 
the will. The testatrix must be taken to 
have been well aware of the death of 
J. R. Meredith, one of her husband's 
nephews and the father of one of the 
appellants, and of the death of Mr. William 
Ramsay, a niece of her husband and the 
mother of the remaining appellants. It is 
difficult to understand why, on the hypo- 
thesis put forward by the appellants, the 
testatrix neglected to use the same precau- 
tion as that which she had employed in 
the earlier part of the residuary gift, that 
is why she did not provide that the children 
of J. R. Meredith and of Mrs. William 
Rameay should be included as part of the 
class intended to benefit in the second 
part of the gift. If the point had occurred 
to her at all, it might also have come 
to her mind to provide that the representa- 
tion should be a representation par 
souches. 

The precise signification to be attached 
to the words in brackets must, in the 
view of their Lordships, be a matter of 
doubt. It is possible that the testatrix 
wished to explain that, contrary to the 
provision for her own family, she was in 
relation to her husband’s family missing 
a generation and giving the property 
immediately to the nephews and nieces of 
her husband. She may have intended to 
restrict this legacy to nephews and nieces 
properly so described and to exclude the 
Possibility of its being extended to the 
spouses of a deceased nephew or niece. 
Other conjectures might be made. For 
example, it seems to their Lordships that 
there is at least a reasonable possibility, 
ag Mr. Justice Bond indicated, that the 
testatrix used the words in brackets merely 
as descriptive words, indicating that in 
this case the nephews and nieces of her 
husband, or the survivors of them, were 
to be the heirs and that no other persons 
were to share. The appellants’ contention 
involves the addition of words which seem 
prima facie to have been deliberately 
omitted, and it affords no explanation of 
the absence of a special direction with 
regard to the children of J. R. Meredith 
and Mrs. William Ramsay to which re- 
ference has already been made. On the 
whole their Lordships must agree with 
all the learned Judges in Oanada in 
conciuding that there is no suffi cient ground 
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or cortext from which the omitted words 
may We supplied, and no sufficient reason 
for thinking that the addition of the 
Suggested words would carry out the 
intention of the testatrix as expressed in 
the will. 

Their Lordships must humbly advise 
.His Majesty that the appeal should be 
dismissed and % seems to them that 
the ordinary rule as to costs must be 
followed and the appeal must be dismissed 
with costs. 


8. _ Appeal dismissed. 


Solicitors for the 
Lawrence Jones & Co. 

Solicitors for the Respondents.—Messrs, 
Allen & Overy, 


Appellants. —Messrs. 
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MADRAS HIGH COURT 
Original Side Appeal No. 50 of 1938 
August 10, 1938 
MADHAVAN Natr, Ovra. O. J. AND 
KRISHNASAWMI AYYANGAR, J. 
E. M. IBRAHIM SAIT—APPELLANT 
versus 
Tag SOUTH INDIA INDUSTRIALS, 
Lrp.—ReEsponpEent 

Madras High Court Original Side Rules, O. VII, 
r. 7 (2)—Leave to defend unconditionally, when should 
be given—Defence set up must be bona fide—Company 
—Directors, powers of — Managing business includes 
institution of suits— Meeting of Directors—Notice is 
essential—Share-holders—Rights of —Set-off. 

Leave to defend may be given unconditionally, or 

` subject to such terms as to giving security or time or 
mode of trialor otherwise as the Judge may think 
fit. As a general rule where a defendant shows 
thathe has a fair case for defence, or reasonable 
grounds for setting up a defence or evena fair pro- 
bability that he hasa bona fide defence, he ought to 
have leave to defend, The defendant's case should 
be a bona fide and should raise a triable issue which 
would show that he has a fair defence to put forward 
against the plaintiffs claim. It isnot necessary that 
the Court should enter fully into the merits of the 
case and decide but it should be satisfied that the 
defences raised show that.thereis afair issue to be 
tried bya competent tribunal before leave to defend 
is given unconditionally. Similarly the defence 
should not be one setup to gain time. In deciding 
whether the defence set up is bona fide or not, all the 
circumstances must be looked into, Sawv. Hakim 
(1), Jachohsa v. Both Distillery Company (2) and 
Baliburg v. Abrahans(3), relied on. Sundaram Chettiar 
v. Valit Ammal (4), explained. 

Managingthe business of the company would in- 
clude institution of suits as well, when it becomes 
necessary inthe course of management to recover 
moneys due to the company. |p 351, col, 2.] 

In law, a meeting of directors is not duly convened 
unless due notice has been given to all the direc- 
tors. . 

Ashare-holder is not entitled to set off what he 
Might receive on a winding up against moneys due by 
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him, The company cannot be expected to await the 


winding up for the recovery of the moneys due to it 
from the share-holder. [p. 352, col. 1.] 


O, B. A. from the order of Mr. Jusiice 
Gentle, dated April 29,1933, and made in 
the exercise of the Ordinary Original Civil 
Jurisdiction of the High Courtin Applica- 
tion No. 434 of 1938 in Arplication No, 2317 
of 1937 in C. 8. No. 167 of 1937. 


Messrs. V. Ramaswamt Iyer and S. 
Narasinga Rao. for the Appellant. 

Messrs. V. Rajagopalachariar and K. 
P. Raman Menon. for the Respondent. 

Madhavan Nalr, Offg. C. J.—This is 
an appeal against the order of Gentle, J. 
confirming the order of the Master giving 
the appellant (defendant in O. S. No. 167 
of 1937) leave to defend on his furnishing 
security for a sum of Rs. 25,000 within a 
period of two months from the date of hig 
order. The security has not been furnished. 
The appellant contends that leave to defend 
the suit should have been given to him un- 
conditionally. 

The circumstances are these: The 
respondent (plaintiff) is the South Indian 
Industrials, Ltd. The suit has been filed 
by its managing director. The claim 
against the appellant is for a sum of 
Rs. 2,83,878-6-1], the amount overdrawn by 
him from the company previous to the 
year 1928. There is no contest regardin 
this amount owing by the appellant to the 
company. In defence the appellants raised 
various contentions, the most important of 
which is that the suit has not been filed 
with proper authority inasmuch as the 
plaint purports to be signed by the manag- 
ing director. His case on this point is that 
there is nothing to show that he has been 
properly authorised to file the suit on behalf 
of the company. So far as the merits of 
the claim are concerned, the defences are 
two-fold. The appellant sseks to set off 
against the amount claimed a considerable 
sum cf money. We are told that it would 
amount to a little over a lakh of rupees 
owing to him by the company in respect of 
unpaid bonus declared some years ago. He 
claims also to set off another amount 
namely, the amount which he, as a share- 
holder, might receive upon the winding up 
of*the company. The third point raised 
is that the suit is barred by limitation. - On 
behalf of the company it is alleged that the 
proceedings of the Board of Directors will 
show that the managing director who has 
signed the plaint is authorised to institute 
suils on behalf of the ecmpany, that there 
is no substance in the two claims to set off 
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made by the appellant, for he has waived 
hisright to claim the bonus, and that a share- 
holder cannot claim to set off what he might 
eventually receive on a winding up of the 
company against the amount which he owes 
to the company. Itis also urged by the 

-respondent that the plea that the suitis 
barred by limitation cannot stand. Having 
regard to the letter written by the appel- 
lant acknowledging his liability to pay the 
amount claimed, both the Master and the 
learned Judge were not impressed with the 
defences raised, but as they did not desire 
to shut out altogether an opportunity for 
defending the suit, the appellant was given 
provision to defend it provided he furnished 
security for the sum of Rs. 25,600. As 
already stated it is urged before us that 
in the circumstances of the case the Court 
is bound to grant the appellant permission 
to defend unconditionally. 

Order VIL, r. 7 (ii) of the Original Side 
Rules says that 

“leave to appear and defend may be given uncondi- 
tionally subject to such terms as to payment into 
Court, giving security, framing. and recording 
issues or otherwise asthe Master thinks fit ......... E 

Order XLV, r. 6 of the Rules of the Supreme 
Court says: 

“Leave to defend may be given unconditionally, 
or subject to such terms as to giving security or 
time or mode of trial or otherwise as the Judge may 
think fit.” i 

According to both the rules the Court has 
discretion to decide whether leave to 
defend should be given unconditionally or 
subject toterms. I'he important English 
decisions bearing on the question are 
referred to in the note to O. XIV, r. 6, in 
the Annual Practice. According to these 


decisions it may be stated that 
“aga general rule where a defendant shows that 


he has a fair case for defence, or reasonable grounds . 


for setting up a defence or evena fair probability 
that he has a bona fide defence, he ought to have leave 
to defend.” 

(See Saw v. Hakim (1) and the other cases 
referred to in the note). In Jacobsa vV. 
Booth’s Distillery Company (2) itis laid down 
that where there isa triable issue, though 
it may appear that the defence is not 
likely to succeed, the defendant should not 
be shutout from laying his defence before 
the Court either by having judgment 
entered against him or by being put under 
terms fo pay money into Court as a condi- 
tion of obtaining leave to defend. From 
this one is apt to understand as has been 
argued before us that all that is required 
to entitle the defendant to claim the 
privilege of being allowed to defend 

(1) (1888) 5 T LR 72, 

(2) (1902) 85 L T 262; 50 W R49, 
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without any condition is ‘a mere allpgation 
of facts which might amount to a defence) 
but that is not so, is clear from the follow- 
ing observations of the Lord Chancellor 
(Halsbury) : ; 

“There are some thiags, too plaia for argument, 
and where there were pleas put in simply for the 
purpose of delay which only added to the expense, 
and where was not in aid of justice that such 
things should continue. Orde? XIV was intended to 
put anend to that state of things and to prevent some 
defences from defeating the rights of parties by delay 
and the same time causing great loss to plaintiffs 
who were endeavouring to enforce their rights.” 

fn other words trabld issues must 
be such as would show that the 
defendant has a bona fide defence. This 
aspect of the question is some times apt 
to be forgotten. Further it must be 
remembered that 

“In deciding whether the defence set up is a real 


` defence or not, all the circumetances must be looked 


at.’ 

(Per Bowen, L. J. in Baliburg v. Abrahans 
(3). The decisionin Jacobsa v. Booth’s Dis- 
tillery Company (2) is followed in the deei- 
sion in Sundaram Chettiar v. Valli Ammal 
(4) strongiy relied upon the appellant but it 
appears to us that in stating the rule 
the learned Judges, if we may say so 
respectfully, have not sufficiently emphasised 
the qualification that in order to bring the 
defendant within the rule which entitles 
him to ask for leave to defend without any 
condition, the defence should be a bona fide 
one and nola mere attempt to prolong or 
delay the case, although it may be said that 
this aspect cannot be said to have been 
altogether overlooked because reliance has 
been placed by them on the decision of this 
Oourt in Periya Miyana Marakayar v. 
Subramania Aiyar (5) where the following 
observations occur : 

“By triable issue is meant a plea which is at least 
plausible. The defendant must state what his 
defence is, and must, as a rule, bring some thing more 
before the Oourt to show that it is a bona fide 


defence, and not a mere attempt to gain time by getting 
leave to defend.” 


We do not understand the decision in 
Sundaram Chettiar v. Valli Ammal (4) as 
laying down the broad proposition that the 
mere setting up of a defence, with the 
possibility of the defendant proving it, 
would, by itself, and without regard to other 
considerations, be enough to entitle the 
defendant to claim that leave should be 
given to him to defead the suit uncondis 
tionally. As we bave pointed out the deci- 


(3, (1898) 77 L T J O 255. i 

(4) 58 M 116; 152 Ind, Oas. 687; AIR 1985 Mad. 43; 
68 M LJ 16; 40 L W 650; 7 RM 272. 

(5) 46 ML J 255; 78 Ind, Oas. 504; A I R 1924 Mad. 
612; 19 L W 344; (1924) M W N 220, :. 
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sion il Jacobsa v. Beoth's Distillery 
Company (2) itself makes this point clear. 
As the cases cited before us indicate that 
the defendant's case should be a bona fide 
and should raise a triable issue which would 
show that he has a fair defence to put 
forward against the plaintiffs claim. It is 
not necessary thatthe Court should enter 
fully into the meritaof the case and decide 
but it should be satisfied that the defences 
raised show that there isa fair issue tobe 
tried by a compstant tribunal before leave 
to defend is given unconditionally. We 
will now examine whether with respect 
to the contentions ‘put forward by the 
appellant he has a fair case to set up 
against the respondent. Having regard 
tothe facts the only point which appears 
to be of some importance is whether the 
- suit has been properly filed on bekalf of 
the company. The plaintiff-respondent is 
“only one of the directors of the company. 
It is argued that neither cl, 69 (Je) of the 
Articles of Association which relates to the 
powers of the directors to institute suits nor 
the resolution passed by the company at 
its meeting of July 31, 1937, that a lawyer's 
notice be sent to Mr. H. M. Ebrahim Sait 
(defendant-appellant) demanding payment 
of his dues with interest within fifteen days, 
otherwise to file a suit against him for the 
recovery of the amount, authorises the 
plaintif-respondent to institute this suit. 
Admittedly notice of the meeting which 
passed the resolution referred to was not 
given to the appellant by the directors, 
but having regard to another proceedings 
itis not necessary for the respondent to 
rely on the resolution io show that he had 
authority to institute the suit. Clause 69 k) 
of the Articles of Association gives power to 
the directors of the company to institute, 
conduct, defend, compromise and abandon 
any legal proceedings, etc., etc. Itis true 
‘that under this provision all the direc- 
tors should join to validly institute a 
a suit, but under cl. 67 (d) 

“The directors may from time to time entrust to 
and confer upon a Managing Director for the time 
being such of the powers exercisable - under the 


Articles of Association of the Company by the 
directors asthey may think fit * * w» a 


It is argued for the respondent 
that the  direciors have entrusted 
him with full powers to institute 


suits on behalf of the company by himself. 
The prcccedings of the directors dated 
June 7, 1938, to which the ‘present appel- 
lant aleng with cthers was a party show 
“thatit was é 

“yesolve $ that the Chairman M. Muhammad Hassim 
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Sait (respondent) and H. Hajee Ebrahim Sait (appel- 
lant) be appointed Managing Directors of the 
Company on a remuneration of Rs. 2,000 per mensem 
each to manage the business of the company either 
jointly or severaly.” 


It follows that the persons mentioned have 
power either jointly or severally to 
“manage the business of the company”. 
It appears to us that managing the 
business of the company would include 
institation of suits as well, when it becomes 
necessary in the course of management to 
recover moneys due to the company. The 
present one is a case of this kind. No 
authority has been quoted to show that 
institution of legal proceedings would not 
fall within tha meaning of the expression 
“to manage the business of the company”. 
As such management as has been delegated 
to them by the directors can be conducted 
by either of them, the suit insticuted by the 
respondent would certainly be a valid by 
instituted suit. We are told that as a 
matter of fact in the past both the respon- 
dent and the appellant have instituted 
suits on behalf of the company each by 
himself and this practise is relied on as 
lending additional support to the respon- 
dents contention. We have no doubt that 
the resolution mentioned above read with 
els. 69 (k; and 19 (dj) of the Articles of 
Association enable the respondent to 
institute suits validly on behalf of the 
company. In this view itis not necessary 
to canvass the question whether the respon- 
dent can rely on the special resolution of 
the company dated July 30, 1937, authoris- 
ing the company to filea suit against the 
appellant in support of his argument. 
However we may point out thatin law, a 
meeting of directors is not duly convened 
unless due notice has been given to all 
the directors (see 5 Halsbury 337) and if 
this is s0, the resolution cannot bea called 
in aid to support the respondent's position 
as admittedly no notice of the meeting 
was given to the. appellant. But as we 
have stated, the other proceedings referred 
to’ gives sufficient power to tLe respondent 
to institute the suit validly. 


On the merits, the contentions of the 
appellant have no force at all, He may 
have*a claim for a portion of the un- 
distributed bonus but this claim admittedly 
at best only to Rs. 1,00,000 and odd, has 
been given up by him by letter dated 
June 3, 1827, wherein he says; 

“I find that there is absolutely uo chance of 
recovering uli or auy portion of the bonus and 
dividends due to me, and as such, I hereby releags my 
right to the same.” 
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It is tru&that owing to some legal forma- 
litiés not having been complied with, it was 
resolved that the acceptance of this surrender 
might not be given effect to till the said legal 
formalities have been complied with but 
‘we know nothing as to whether these have 
been complied with or not. The other 
directors also have surrendered their claims 
to bonuses and suitable entries have been 
made in the company’s books in all cases. 
In- the circumstances the appellant can have 
‘no right to set off his claim to bonus as 
-against the claim made by, the company. 
With regard to the other claim to set off, no 
‘authority has been shown that a share- 
holder is entitled toset off what he might 
receive on a winding-up against moneys due 
by him. The contention appears to be a 
novel one, surely, the company cannot be 
‘expected to await the winding-up for the 
recovery of the moneys ‘due to it from the 
share-holder. h 
The plea of the bar of limitation stands 
on an equally slender basis. The appellant 
has acknowledged his liability to pay the 


amount and the letter Ex. A dated 
“November 18, 1934, will save the suit from 
this plea. 


It ig not necessary for us to go into the 
merits of the appellant's case, but from the 
facts which appear from the affidavits and 
the papers filed before us, it is clear that 
these pleas are vexatious and not bona fide, 
He admits the correctness of the amount due 
from him and acknowledges, also his 
liability to pay it. He knows full well that 
as managing directors he or the respondent 
can institute suits validly each by himself as 
"they have done in the past. He also knows 
that he surrendered his right to claim the 
bonus. In the circumstances, the pleas 
urged by him in defence of the suit cannot 
be considered to be bona fide but must be 
considered as being urged simply to gain 
time. For these reasons we confirm the 
order passed by Gentle, J. and dismiss the 
appeal with costs. i o 

Time for furnishing security is extended 
for 3 weeks from this day. 


ND. Appeal dismissed, 
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ALLAHABAD HIGH COURT 
Civil Revision No. 206 of 1987 
December 21, 1938 
BENNET AND VERMA, Jd. 

M. BRIJ BEHARI LAL—Puaintipr — 
APPLICANT 
TETSUS 
MUNICIPAL BOARD or JHANSI— 
DeFenpant—Oppositge Party 

U. P. Municipalities Act (II of 1916), ss. 228 (1) 
(ce), 235—Rules under s. 235—Rr. 3, 10 of Jhansi 
Municipality—Relevant rule dealing with supply 
of water to owners of houses is r. 10—Suit by 
owner of house for damages on ground that he ded 
not receive water during certain period—No allega- 
tion in plaint as to presgure of water during period 
in question —Plaintiff not having storage cistern 
Suit held, misconceived, 

The relevant rule of the rules made by the 
Municipal Board of Jhansi under s. 335, U. P. 
Municipalities Act, dealing with supply of water 
to owners and oocupiers of houses is r, 10 
and not r. 3. But even if r. 3 applied, what the 
Board is required to do is to lay on water at a 
pressure of 200 feet at the engine house and to main- 
tain such pressure between the hours of 6 to 104, m. 
and 2-to 6 P.M., and not to guarantee or maintain 
a supply of water in the taps in private houses 
between the hours mentioned in the rule, When 
there is no allegation in the plaint as to the pres- 
sure at which the defendant Board laid on water 
during the period in question, and if the plaintiff 
has got no storage cistern as required by s, 228 (1) 
(e), U. P. Municipalities Act anar. 10, a suit by 
the plaintiff, an owner of a house, for damages on 
the ground that he did not receive water during certain 
period is misconceived, 


O. R. against the order of the Munsif, 
Jhansi, dated December 14, 1936, 

Messrs. G. S. Pathak and Babu Ram 
Awasthi, for the Applicant. 

Mr. N. C. Vaish, for the Opposite Party. 

Verma, J.—This is an application by the 
plaintiff in a Small Cause Oourt suit which 
was transferred to and tried by the Munsif 
of Jhansi. The claim was for the recovery 
of Rs. 35 as damages from the Municipal 
Board. The plaintiff alleged that he was the 
owner of a house within the Municipal 
limits, that the house was connected to 
the Municipal water main on Jaunuary 11, 
1936, that he received no water from 
January 11, 1936 to February 4, 1936, that 
he received an insufficient supply of water 
for some time thereafter and that he had 
in consequence to incur an expenditure 
of Rs. 35 in order to arrange for water 
supply to his house. In para. 4 of the 
plaint it was alleged tbat the plaintiff 
was entitled to the supply of water for 
four hours in the morning from 6 a. Ms 
to 104. m. and for another four hours in 
the evening from 2 p,m. to 6 P.M, accord- 
ing to 1.3 of the rules framed by the 
Municipal Board of Jhansi under s, 235, 

7 e 
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U, P. Municipalities Act. The defendant 
Municipal Board filed æ written statement 
contesting the claim on various grounds, 
The Court below has dismissed the suit, 
Ii has held that cl. (a) of sub-s. (1) of 
s 228 of the Act refers to the supply of 
water tothe general public and that el. (e) 
is the provision which deals with the 
duties of the Municipal Board for supply- 
ing water to owners or occupiers of houses 
entitled to connection under cl. (b). It 
has further held that r. 3 framed by 
the defendant Municipal Board refers to 
the supply of water tothe general public 
under. cl. (a) and that the rule which deals 
with the supply of water tc owners and 
occupiers of houses is r. 10, and that on 
a correct interpretation of rr. 3 and 10 
and s. 228 of the Act, the plaintiff's suit 
is misconceived and that he is not entitled 
to the relief claimed. 

Having heard the learned Counsel for the 
plaintiff-applicant, wə have come to the 
conclusion that the decree passed by the 
Court below is correct, Section 228 of the 
Act runs as follows: 

“(1) The Board of every Municipality in which 
a water-tax is imposed shall be bound (a) through- 
out a prescribed area or prescribed areas, (4) to 
maintain a system of water supply through pipes, 
and (ii) to lay on water at a prescribed pressure and 
during prescribed hours, and (414) to supply, in all 
the chief streets in which mains have been laid, 
water to atand-pipes or pumps situated at such intervals 
as are prescribed, and (b) to allow the owner or 
occupier of any building or land assessed to a pres- 
cribed minimum watertax to connect for the 
purpose of obtaining water for domestic purposes, 
the building or land with a main by means of 8 
communication pipe of the preseribed size and 
description, and (e) to supply within every 24 hours, 
to every owner or occupier entitled to a house 


connection under cl. (b) whose land or building is- 


provided"therewith, such amount of water as is 
prescribed with reference to the water-tax payable by 
him and his estimated requirements for domestic 
purposes, into a storage cisternerected inoron the 
builditg or land, ofa capacity not less tban such 
amount and of a prescribed pattern and at an altitude 
not excesding the maximum prescribed for the same, 

(2) The word ‘prescribed’ in sub-s. (1) means 
prescribad by rule under s. 255,” 

It seems to us ciear thah the rights of 
owners or occupiers entitled to a house 
connection under cl. (b) are governed by 
cl, (c). Rule 3 of the rules framed by 
the defeadant Board occurs in s. 40f Ob. V 
and is under the heading “Preliminary,” 
while r. 10 is to be found under the 
heading “Private supply Statutory. Rule 3 

«18 as follows: 

“The pressure at which water shall be laid on 
shall be a pressure of 200 feet atthe engine house, 
and such pressure shall be maintained between the 
hours of 6 to 10 4, M.and 2 to 6 P, M,” 

The relevant portion of r, 10 rung ag 


Wl—45 & 46 
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under: : ; 
“The amount of water which the Board is required 
to deliver into a storage cistarn for the purpose of 


compliance with s. 228(1) (c) of the Act shall be....... en 
For a building or land assessed to a water-tax of 
Rs. 18 or more per annum ..... 100 gallons ....... = 


It seems to us clear thatthe relevant rule 
for the plaintiff isr. 10 and not r. 3. But 
even if r.3 applied, what the Board is requir- 
ed to do is to lay on water at a pressure 
of 200 feet at the engine house and to 
maintain such pressure between the hours 
of 6tol0 a m. and 2 to 6 r. m. and not 
to guarantee or maintain a supply of water 
in the taps in private houses between the 
hours mentioned in the rule. The plaintiff's 
reliance on this rule is, therefore, not justified. 
Further, there is no allegation in the plaint 
as tothe pressure at which the defendant 
Board Jaid on water during the period in 
question. It is common ground that the 
plaintiff has gob no storage cistern as 
required by s. 228 (1) (c) and r. 10, quoted 
above. The Court below was, therefore, 
right in holding that the suit was miscon- 
ceived and that the basis for the claim 
put forward by the plaintiff was wrong. 
For the reasons given above, we dismiss 
this application for revision with costs. 


5. Application dismissed. ` 





LAHORE HIGH COURT 
Second Appeal No. d3 of 1933 
March 31, 1938 
ABDUL Rasarp, J. : 
Haji GHULAM MOHAMMAD—Patntiep 
->A PPRLLANT 3 
versus 
FEROZ AND oragps—DeFEnDANTa— 
RESPONDENTS $ 
Court Fees Act (VII of 1870), s 17—Minor 
executing mortgage—Mortgagee assigning his rights 
to another for consideration—Balance of mortgage 
money not being paid, assignee filing suit against 
mortgagor and his surety and in alternative against 
vendor~S. 17 held did not apply—Vendor must re- 
fund money received by him under sale of mortgagee 
rights under 8. 6. Contract Act. | 
‘The mortgagee of a mortgage executed by a minor 
assigned his rights to another for certain conside- 
ration, On failure to puy the balance, the assignee 
instituted a suit against the morigagor and his 
surety, and in the alternative, cluimsd a decree 
against the assignor if the amount was not recover- 
ed from the mortgagor and his surety. The mort- 
gage being void, theauit against the original mort- 
gagor was dsimissed: 7 g 
Held, that the cause of action against the 
assignor was a part and parcel of the cause of action 
against the original mortgagor. Section 17, Oourt 
Fees Act, was, therefore, inapplicable. Hirderam v, 
Rameharan (1), distinguished. Abdul Rahman Khan 
v. Mahomed Amir (2), relied on. 
Held, also that the mortgage in favour of the 
assignor was @ nullity, and therefore the considera- 
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tion for the sale by him in favour of plaintiff, had 
failed. The consideration having failed, the vendor 
must refund the money received by him to the vendee 
for. the sale of the mortgagee rights under s. 65, 
Oontract Act, 

8. A. from the decree of the District 
Judge, Rawalpindi, dated October 15, 1937. 
- Mr. Shamair Chana, for the Appellant. 

Messrs. Harbans Singh and Bhagat 
Singh Chawla for Respondents Nos. 1, 2, 3 
and 4, respectively. 
< dudgment.—On August 16, 1930, 
Feroz, defendant No. 1, executed a mort- 
gage deed in favour of Shiv Ram, defen- 
dant No. 3, for a sum of Rs. 125 with 
respect to a house. Fazal Din, defendant 
No. 2, who is the elder brother of Feroz, 
signed this mortgage deed as a surety. 
The mortgagor and the surety undertook 
to pay interest at the rate of Ks. 1-8-0 per 
cent. per mensem. Shiv Ram assigned 
his rights under this mortgage in favour 
of Ghulam Mohammad by means of a 
registered deed on November 10, 1934, 
for Rs:150. Defendants Nos. 1 and 2 paid 
Rs. 22 and Rs. 70 to Shiy Ram on 
account.of interest; On their failure to pay 
the balance, the present suit was instituted 
by Ghulam Mohammad, assignee, for 
recovery of Rs. 161 from Feroz and 
Fazal Din. In the alternative, the plaintiff 
claimed a decree against Shiv Ram in 
case his case against Feroz and Fazal 
Din was not decreed. The trial Oourt 
held that Feroz was a minor at the time 
of the execution of the mortgage deed 
and’ that the mortgage transaction was 
therefore absolutely void, On that finding 
the plaintifi's suit was dismissed. 
Against this decision the plaintiff preferred 
an appeal in the Oourt of the learned 
District Judge. The learned District Judge 
agreed with the trial Oourt that no 
decree could be passed against Feroz, 
defendant No. 1, who was a minor at 
the time of the execution of the mortgage 
deed. The learned District Judge, however, 
decreed the plaintifi's claim against 
Fazal Vin who had stocd surety for his 
brother. The alternative claim put for- 
ward by the plaintiff against Shiv Ram 
was also dismissed. Against this decision 
the plaintiff has preferred a second appeal 
to this Court, his sole prayer beg that 
he should be awarded a decree against 
Shiv Ram, defendant No, 3, the only 
condition attached to the decree being that 
it shall be executed only if the decretal 
Tau cannet be recovered from Fazal 

in, 

A preliminary objection was taken on 


GHULAM MOHAMMAD v. Feroz (LAH) 


18) 10 


behalf of Shiv Ram, respondent, to the 
effect that the plaintiff had not paid full 
court-fee in the trial Court and the 
lower Appellate Oourt. It was urged 
that the cause of action against Feroz 
and Fazal Din was distinct irom the 
cause of action agianst Soiv Ram and 
that under s.” 17, Court Fees Act, separate 
court-fee was payable in respect of each 
cause of action. Reliance was placed in 
this connection on Hirderam v. Ramecharan 
(1). In my opinion, this ruling is dis- 
tinguishable’ from the present case. In 
the reported cage the relief claimed against 
the tenant was the return of the consi- 
deration that he had received for surrend- 
ing the tenancy. The relief claimed 
against the person in possession was 
possession of land on the ground that he 
was a trespasser. The suit, therefore, em- 
braced two distinct subjects. The first 
relief claimed was based on a contract, 
while the second cause of action came into 
existence because the land in dispute 
had been wrongfully taken possession of 
by a trespasser, Cause of action comprises 
every fact which a plaintiff is bound to 
prove in order to succeed in a suit. In 
the present suit the mortgage by Feroz 
in favour of Shiv Ram and the sale 
of mortgagee rights by Shiv Ram in favour 
of the plaintiff constitute the cause of 
action against Feroz and Fazal Din. 
The cause of action against Shiv Ram 
is the sale of the mortgagee rights in 
favour of the plaintif. ‘the cause of 
action against Shiv Ram is, therefore, a 
part and parcel of the cause of action 
against the original mortgagor. I am 
therefore of opinion that s, 17,~ Oourt 
Fees Actis inapplicable to the tacis of 
the present case. Reference may be 
made in this connection to a ruling 
of this Court reported in Abdul Rahman 
Khan v. Mohamed Amir (2). ‘The pre-- 
liminary objection, in my opinion, is not 
well-founded. f 
On the merits the appeal must succeed. 
Section 6b, Contract Act, lays down that 
when on. agreement is discovered to be 
void or when a contract becomes void, any 
person who has received any advantage 
under such agreement or contract is bound 
to restcre ıt or to make compensation for 
it, to the person drum whcm ne received 
it. The mortgage has been declared void ” 
ab inwio. 'LLerciore Shiv Ram had no 
lights under the mortgage, but he purport- - 
U) AIR 1924 Nag. 169; 78 Ind. Cas. 703, i 
(2; 40 P LR 33. < 
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ed to sell the rights that he had under 
the mortgage in favour of the plaintiff. 
If the mortgage in favour of Shiv Ram 
was a nuillity, it must be held that the 
consideration for the sale by Shiv Ram, 
in favour of Ghulam Mohammad, 


plaintiff, has failed. If the consi- 
deration has failed the vendor must 
refund the money received by him 


to the vendee for the sale of the mortgagee 
rights. For the reasons given above, I 
accept this appeal and grant the plaintiff 
a decree for Rs. 150 against the estate of 
Shiv Ram in the hands of Jog Raj and 
Parma Nand alias Nand Lal, respondents 
Nos. 3 und 4 ‘This decree will be 
executed against the estate of Shiv Ram. 
Any amount that may be realised by 
‘the decree-holder from Fazal Din will be 
deducted from the decretal amount so far 
asthe estate of Shiv Ram is concerned. 
Having regard to all the circumstances, I 
order that the plaintiff and the represen- 
tatives of Shiv Ram will bear their own 
costs throughout. 
D. Appeal accepted. 





i PRIVY COUNCIL 
Appeal from the Supreme Court of Fiji 
February 2, 1939 
Lorp THANKERTOnN, Lorp Romer 
AND LORD PoRTER 
PHILIP GRAHAM GREENWOOD— 
APPALLANT 
Versus 
PHILIP GRAHAM GREENWOOD 


AND OTAERS— RESPONDENTS 
Will—Construction — Will empowering testator's 
wife to enjoy use and income of whole estate during 
her life and to dispose of one-thirdin favour of any- 
one at time of her death —Kemaining two-thirda 
directed to be divided equally among brothers and 
sitsers of testator — Share of anyone pre-deceasing 
widow to goto kis or her issues—On tescator's death 
but before death of widowone sister dyingunmarried 
~—On widow's death, representatt.es of deceased sister, 
held entitled to her share. 

_ Tf there isan absolute gift to a legatee in the firat 
instance, and trusts are engrafted or imposed on that 
absolute interest which fail, either from lapse or 
invalidity or any other reason, then the absolute gift 
takes effect so far as thetrusts have failed to the 
exclusion of the residuary legates or next-of-kin as the 
case may be. Lassence v. Tierney (4) and Hancock v. 

Watson (5), relied on, [p. 357, col. 1] 
Under his will the testator appointed his wife and 
his nephew, to be his trustees and executors, and he 
*thereby gave all his property, both real and personal, 
to his trustees upon the trusts set out therein. 
Under these trusts, after payment of debts, etc, the 
widow enjoyed the use of the testator’s household 
furniture and effects and house and buildings, and 


the frea income of the estate during her life. The. 
s 
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will proceeded:—" And as to the whole of my property 
remaining at the death of my wife, I here by direct and 
empower my said wife to dispose of any undivided | 
third share or interest in same by will to any person | 
or persons and in any mannershe may wish in ag 
full and ample a manner as I myself could now dig- 
pose of such third share or interest and I direct my 
surviving trusteeto sell and realise all of my gaid | 
property remaining at the death of my wife and to 
apply the third of the proceeds in terms of the will _ 
of my said wife and to divide the remaining two- 
thirds equally amongstall my brothers and sisters 


“now living and if any of them shall have pre-deceased 


my wife, then to the child or children of such brother 
orsister shall be given the share such brother or 
sister would have received, if alive.’ On the death 
of the widow, who was predeceased by the testator’s 
sister M who had survived the testator anddied un- 
married and without issue, the period of distribution 
of the two-thirds of the residuary estate given to the 
testator’s brothers and sisters arrived, and a question 
arose as to whether the estate of M was entitled to 
share in the distribution : 

Held, M's share of the residue vested inher onthe 
death of the testator, subject to divestiture only in the 
event of her predeceaseof the testator's widow leav- 
ing a child or children, and such event not having 
occurred, her representative was entitled to her 
share. Browne v, Moody (1) and Smither v, Willock 
(8), relied on, Hurst v, Hurst (2), referred to, 

Mr. W. Hunt, for the Appellant. 

Lord Thankerton.—This is an appeal 
from an order of the Supreme Oourt of 
Fiji, dated September 27, 1937, on an 
originating summons issued by the appel- 
lant as the surviving trustee of the estate 
of George Freeman Martin, deceased, on 
August 12, 1937. 

George Freeman Martin (hereinafter 
called “the testator"), died on July 28, 
1912, leaving a will, dated June 13, 1912: | 
he died without issue, but survived by © 
his wife, Oatherine Helen Kose Annie — 


` Martin, and a number of brothers and 


sisters, including a sister, Elizabeth 
Martin, 

Under his will the testator appointed 
his wife andthe appellant, who was his 
nephew, to behis trustees and executors, 
and he thereby gave all his properiy both 
real and personal to his trustees upon 
the trusts seb out therein. Under these 
trusts, after payment of debts, etc., and 


delivery of a legacy of livesiosk, and 


‘subject to the payment of certain annuities 


the widow enjoyed the use of the testator's 
house-hold furniture and effects and house 
and bujldings, and the free income of the 
estate during her life. The will proceeds:—~ 

“and as to the whole of my property remaining 
at the death of my wife, L hereby direct and 
empower my said wife to dispose of any undivided 
third share or interest in same by will to any 
person or persons and in any manner she may 
wish in as iulland ample a manner as I myself 
could now dispose of such third share or interest 
and I direct my surviving trustes to sell and 
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realise all of -my- said property remaining at the 
death of my wife andto apply the third of the 
proceeds in terms of the. will of my said wife and 
to divide thè remaining two-thirds equally amongst 
all my brothers and sisters now living, and u any 
of them shall have predeceased my wife, then 10 
the child or children of such brother or sister 


shall be given the share such brother or sister 
would have received, if alive.” 


‘The widow of the testator died on April 
21,1936, but she was predeceased by the 
testator’s sister, Elizabeth Martin, who 
bad: survived the testator, but had died on 
May 15, 1915, unmarried and without 
issue. The appellant, as executor of Graham 
Lord Greenwood, the executor nominate of 
Elizabeth Martin, now represents her 
estate. ` 

On. the death of the widow, the period 
of distribution of the two-thirds of the 
residuary estate given to the testator's 


brothers and sisters arrived, and a question. 


arose: as to whether the estate of Elizabeth 
Martin was entitled to share in the dis- 
tribution;: this summons was issued for 
determination of that question. The res- 
pondents are the brothers and sisters of 
the testator or persons claiming under 
them, and the executor of the widow. 
_ The summons was heard by Corrie, 0.'J., 
who gave judgment on September 27, 1937, 
by which he held that the share which 
Elizabeth Martin would have. received had 
she survived the testator’s widow was un- 
disposed of by the will and fell to the 
testator’s heirs ab intestato, and he made 
an order ofthe same date to that effect, 
which is now appealed against. The res- 
pondents did not appear at the hearing 


before this Board, though they had entered 


appearance in the appeal. 


The only case referred ‘to in the judg-. 
ment of the learned Chief Justice is a 


decision of this Board in the case of Browne 
Y. Moody (1). The view of the learned 
J udge is a need as follows :— 

‘It is argued, and all parties who hay. 
before .me have taken this view, that Aig i 
the present case are indistinguishable from those 
in Browne v. Moody (1). I am unable to accept 
that view. 
, “In Browne v. Moody (1) the interest which vested 
in one of the named beneficiaries upon the death 
of the testatrix was liable to divestiture in the 
event of the beneficiary predeceasing the life-tenant 
leaving issue. In the present case the ‘specitiea con- 
tingency’ upon the happening of which the Interest 
which vested ‘in a brother or sister of George 
Freeman Martin upon his death is subject to 
divestiture is expressed in the words:—and if 
any of them shall have predeceased my wife.’ 

“That isto say ifa brother orsister predeceased 
the, life-tenant, divestiture occurred whether such 

(2) (986) A O 635; 105 LJ P ; ` 469; 
gf dla ooT LRA, O 140; 155 L T 469; to 
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brother or sister died leaving issue or not. Elizabeth 
Maitin has predeceased the testatcr’s widow; the 
event upon which divestiture of her interest was 
to take place has occurred; and her representa- 
tive is not entitled to the share which she woald 
have received if she had survived the life tenant. 

“There remains therefore the question m whom 
is such share now vested.” 

“The answer to that question in the will is in 
the following terms:— 

“ “Then to the child or children ofsuch brother 
or sister shall be given the*share auch brother 
or sister would have received if alive,” 

“Upon the further question in whom is such 
share to vest in the cvent of there being no child 
of such brother or sister, the will ig silent. 
That is to say, inthe events which have happened, 
the testator uas died intestate in respect of the 
share of his estate which “his” sister Elizabeth 
would have received, if she had survived his 
wife. 

lt has been argued that the testator must be 
taken not to have intended an intestacy and must 
have intended that the will should be read as though 
the contingency upon which divestiture of the 
interest of a brother or sister of the testator was 
to occur were ‘if any of them shali have predeceased 
my wife leaving issue.’ 

“but as Lord Macmillan said, quoting with ap- 
proval the observation of Kinfret, J. in the case 
cited. ‘The golden rule in interpreting wills is to 
give effect to the testator’s intention as ascertained 
Irom the language he has used,’ and ldo not find 
manifested in the language of the testator the 
intention suggested.” 

it is to be regretted that the learned 
Judge did not continue the last quotation 
from the judgment delivered by. Lord 
Macmillan, tor 1 proceeds :— 

“but in the present instance they do not find 
manifested in the language of the testatrix the 
intention which the Supreme Uourt have distilled 
from it. The testatrix has made her ‘testamentary 
dispositions in terms of very ordinary occurrence, 
from which the Uourts in a long series ot cases 
have drawn a contrary inference as to intention.” 


in the first place, their Lordships aro 


‘clearly of opinion that rigut to the two- 


thirds of the residuary esta.e vested in the 
brothers and sistersof the testator upon 
his death. ‘I'ne language of the present 
will is even vilearer than the terms of the 
will in Browne y. Mooay (1), and it is 
unnecessary to recapitulate the authorities 
for this well estublisued ruie of construc- 
tion, which are fully discussed in the 
judgmeni ın that case. ‘Lhe learned Judge 
appeais Lo accepi the view that vesting 
did BU LAKE Pisce; but, it so, it is equaily 
weli eSluvusued that such a Vested interest 
wul only be deieatea by a clause of 
divesiuture expressed in favour oi someone 
elise im a given event, or a clear and 
unambiguous clause of forfeiture im & given 
event. in the present case there 18 nọ 
sucu clause of iorieiture, and the only 
direction ior divestiture in favour of some- | 
one else, is that expressed in favour of the 
a LA 
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issue of a legatee who has predeceased 
the widow. The learned Judge 
appear to have treated the general mention 
of predecease of the widow as inferring 
a forfeiture of the vested interest of the 
legatee who predeceased the widow with- 
out issue;.but it is settled that such a 
forfeiture must be clearly expressed as such, 
An illustration ofsuch a forfeitureis to 
be found in Hurst v, Hurst (2), in which 
Jessel, M. R. said (p. 293*) :— 

“This does not agree with the words of the 
will, which are that the bequest to the child 
transgressing the condition shall be ‘absolutely 
forfeited.’ The intention of these words is clear. 
There are cases in which it is plain that the original 
gift was not intended to be defeated unless there 
were objects to take under the gift over, as, for 
instance, in cases of substitutionary gifts to 
children; but here we have an intention separately 
declared that the gift isto be forfeited.” . 

The present case ennnot be distinguished 
from the case of Smither v. Willock (3), 
in which the testator left his personal 
estate and money to his wife for -her 
life and from and after her death the 
capital to be divided between the testator's 
brothers ard sisters named in the will 
in equal shares, but in case of the death 
of any of them in the lifetime of the 
wifé the shares of him or her so dying to 
be divided between all and every his, her 
or their children. One of the brothers 
died in the lifetime of the widow, without 
having ever had achild. Langdale, M. R. 
declared the share of the deceased brother 
to be vested subject only in the event of 
his death in the life of the testator’s 
widow leaving children, and consequently, 
that event not having happened, his re- 
presentative was entitled. Reference may 
also be made to ‘Hawkins on Wills” (3rd 
edition) at p. 318, where other cases are 


cited, and the same principle of construc- 


tion appears to be implicit in what is some- 
times called the rule in Lassence v, Tierney 
(4), which is thus expressed by Lord Davey 
in Hancock v. Watson (5). 

“For, in my opinion, it is settled law that if you 
find an absolute gift to a legatee in the first instance 
and trust areengrafted or imposed on that absolute 
interest which fail, either from lapse or invalidity 
or any other reason, then the absolute gift takes effect 
so far as the trust have failed to the exclusion of 
ett residuary legatee or next-of-kin as the case may 

8. 


{2) (1882) 21 Ch, D 278; 51 L J Ch. 729; 46 L T 899; . 
31 W R 327. 


(3) (1884) 9 Ves, Jun, 233; 32 E R 592, 

(4) (1849) 1 Mac. & G 551; 2 H & Tw. 115; 14 Jur. 182; 
8i R R 158. 

(5) (1902) A O 14 at p 22; 71 L J Ch. 149; 85 L T 729; 
50 W R 321. 


*Page ef (1882) 21 Oh. D.—[Ed.] 
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Their Lordships are, therefore, of opinion 
that Elizabeth Martin’s share of the residue 
vested in heron the death of the testator, 
subjec; to divestiture only in the event 
of her predecease of the testator's widow 
leaving a child or children, and that, such 
event not having occurred, her representa 
tive is now entitled to her share. Their 
Lordships will humbly advise His Majesty 
that the appeal should be allowed, that 
the order of the Supreme Court should 
be set aside and that there should be 
subatituted therefor a declaration in the 
above terms. As requested by the appel- 
lant, the costs of all parties as between 
solicitor and client in this appeal and in 
the Court below will be paid out of the 
said share. 

8. Appeal allowed. 


Solicitors for the Appellant,—-Messrs. 
Vandercon, Stanton £ Co. 


aaa 


LAHORE HIGH COURT 
First Civil Appeal 341 of 1936 
May 28, 1937 
Ter CHAND AND ABDUL Rasur, JJ. 
JAMALA—PLAINTIFP—ÀPPELLANT 
versus 
MOHAMMADA AND orarrs—DerenDants— 
Se eee IE f 1887), 8. 117 
Punjab Land Revenue Act (XVII o, ), 8. 
(1)—Plaintigf suing for declaration of title—No 
application for partition to revenue authorities— 
No direction by revenue authorities to bring civel 
suit—Previous admission by plaintiff that suit 
property was already partitioned—Suit held main- 
tainable—Estoppel held dtd not apply. | 
The plaintiff instituted a suit alleging that the 
entire estate left by the ancestor was joint, that 
there was no private partition and that he was 
entitled to a declaration to the effect that the land 
in question belonged to him and the co-sharera 
jointly and that he was entitled to have it parti- 
tioned. The co-sharers contested the suit on the 
ground that the plaintiff having never applied for 
partition to the revenue authorities, had no right to 
eue for the declaration prayed for, that he was not 
directed by the revenue authorities to bring a civil 
suit and that since he had previously admitted that 
the land had already been partitioned, he was eg: 
topped from instituting the suit : , 
Held, that the suit being for a declaration of 
title was maintainable unders. 117 (1), Punjab Land 
Revenue Act. Radhu v. Nando (1), relied on. 
Held, also that the principle of estoppel did not 


I * . 
PO, A. from the decree of the Senior 


Sub-Judge, Ferozepore, dated April 29, 


336. 
, Menara; R. P. Khosla and Nazar Moham: 


d, for the Appellant. 
Mt. J . L. Kapur, for the Respondents 
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Abdul Rashid, J.—The facts, relevant 
to the question of Jaw involved in this 
appeal, may be shortly stated. Hasham 
had four sons, namely Jamala (plaintiff), 
Mohammada (defendant No. 1), Jaimal 
(defendant No. 2) and Fateh Mohammad. 
Fateh Mohammad had one son, namely Nura 
(defendant No. 3). Hasham died on 
March 16, 1926. His estate consisted of 
3,005 kanals and 1 marla of land situate in 
village Ghulam Patra in the Ferozepore 
district. On September 3, 1927, Jaimal 
(defendant No. 2) filed an application for 
the partition of the property left by his 
father before the Assistant Collector. On 
September 23, 1927, Jamala, plaintiff, and 
Nura and Mohammada, defendants, filed a 
written statement. They pleaded inter 
alia that a private partition had already 
taken place between the parties after the 
death of Hasham and that the application 
did not lie. Mr. Gokel Chand, Assistant 
Collector, held that a part of the property 
left by Hasham had been partitioned 
smongst his heirs, and that a part of the 
property of Hasham was still joint. He 
returned the application to the applicant 
with the remark that either he should fle 
an application in respect of unpartitioned 
land, or if in reality there had been no 
private partition, as alleged by him, he 
should establish his right in a Civil Court. 
A similar application was again presented 
by Jaimal on June 19,1923. Tho order on 
this application was similar to the one 
reproduced above. On Angust 3, 1933, 
Jaimal presented a third application for 
partition. On this application it was held 
by Mr. Ladha Ram, Assistant Collector, 
that once a private partition had been 
established, it was the function of the Civil 
Court to decide as to whether a private 
partition had converted joint property into 
separate property. He was of the opinion 
that either the Revenue Officer should 
proceed under s. 117, Land Revenue Act, 
or he should reject the application till the 
question has been determined by a Civil 
Court. Atthe end of his judgment, how- 
ever, he remarked that 

“ander the circumstances, no change having taken 
place after the previous order of the Revenue 


Assistant, the application is dismissed under s. 115, 
Land Revenue Act.” 


Having failed before the Revenue Officer, 
Jaimal did not institute any suit in the 
Civil Court, Jamala, plaintiff, however 
instituted the present suit on November 30, 
1934. The principal allegation of the plain- 
tiff is that the entire estate lefi by 


JAMALA v. MoHAMMaDA (LAH) 


18110 


Hasham is joint, that no private partition 
has ever taken place, that he is entitled to 
a declaration to the effect that the land in 
question belongs to him and the defendants 
jointly, and that he is entitled to have it 
partitioned. The suit was contested by 
Mohammada and Nura, defendants only, 
who pleaded, inter alia, that the ‘plaintiff 
had no right to sue*for the declaration 
prayed for on the ground that he never 
applied for partition to the Revenue 
Authorities, and he was not directed to 
bring a civil suit, that the land had already 
been partitioned, that the suit was barred 
by time and that the plaintiff was estopped 
from instituting the present suit on account 
of his conduct during the course of the 
proceedings that took place before the 
Revenue Officers. On these pleadings the 
following issues were framed: 

“1. Has the plaintif no right to sue on the 
ground that he never applied for partition of the 
lend and was not directed to institutea civil suit? 
2. Did the plaintifi admit on September 23, 1927, 
and October 27, 1928, in the applications for 
partition by Jaimal that the land had already been 
partitioned and is he therefore not competent to 
institute the present suit? 3. Is the order of the 
Revenue Assistant dated September 17, 1934, dis- 
missing the application of Jaimal a bar to the 
present suit? 4. Is the plaintiff estopped from 
instituting the suit on account of his act and 
conduct ? 5. Is the suit within time? 6. Ff Issue 
No. 2 is decided in favour of the defendants, has 
there been no partition of the land and has the 
plaintiff a right to claim its partition now? 6-A. 
If Issue No. 2 is decided against the defendants, 
bas the land already been partitioned and has the 


plaintiff therefore no right to claim is partition ? 
7. Relief" 


The trial Court did not decide Issues 
Nos. 6 and 6-4. On Issues Nos. 2 and 4, it 
held that the principle did not apply 
to the present case and that the ad- 
mission of Jamala, plaintiff, if any, may 
be availed of by the defendants under 
Issues Nos. 6 and 6-A. On Issue No. 3 it 
was decided that the order of the Revenue 
Assistant dated September 17, 1934, was not 
a barto the present suit. On Issue No. 5 
it was held that the suit was within time. 
After giving these findings on the various 
issues, the suit of the plaintiff was dismissed 
on the ground that it was not maintainable 
either unders. 45, Land Revenue Act, or 
8. 42, Specific Relief Act. Against this 
decision, the plaintiff has preferred an 
appeal to this Court. The judgments of 
the Revenue Officers alluded to above. 
make it perfectly clear that they were of 
the opinion that a question of title was 
involved in the applications presented by 
Jaimal, and that if was open to. him to get 
that question of title determined by a Civil 
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Court. This was the real reason why the 
various applications preferred by Jaimal 
for partition were returned to him by the 
Revenue Officers concerned. The procedure 
followed by the Revenue Officers is pres- 
cribed in sub-s, (1), s. 117, Punjab Land 
Revenue Act, which runs in the following 
terms : 

“When there is 8 question as to title in any of 
the property of which partition is sought, the 
Revenue Officer may decline to grant the appli- 
cation for partition until the question has been 
determined by a competent Court or he may him- 
self proceed to determine the question as though 
he were such a Court.” 

It appears to us that a question of title 
is involved in the present case. The plain- 
tiff claims to be a joint owner of the entire 
property in suit, the contesting defendants 
deny his title in the entire property, and 
state that he is merely the owner of the 
fields that are in his possession, and that 
these fields fell to his share at the time of 
a private partition that took place soon 
after the death of Hasham. The title of 
the plaintiff to the fields that are in the 
possession of the contesting defendants has 
therefore clearly been denied. Reference 
may be made in this connection to a Divi- 
sion Bench ruling of the Punjab Onief 
Oourt reported as Radhu v. Nando (1). In 
that case a claim for partition was made 
and liability to partition on the ground of 
a private division was denied by the defen- 
dants. The plaintiff contended that the so- 
called division did not sever the joint 
title or convert the joint property, or any 
portion of it, into severalty. Under these 
circumstances, it was held that the suit 
was cognizable by a Civil Court, and that 
a question of title had been raised within 
the meaning of s. 116, Punjab Land Reve- 
nue Act, which could only be decided after 
a fegular trial either by a Civil Court 
or a Revenue Oourt acting under s. 117 as 
a Court and not. by a Revenue Officer as 
such. We accordingly reverse the decision 
of the trial Court on Issue No. 1, and hold 
that the present suit for a declaration was 
maintainable. 


So far as the findings of the lower Oourt 
on Issues Nos. 2 and 4 are concerned, they 
have not been challenged before us by the 
learned Counsel for the respondents. The 
decision on these issues is therefore affirm- 
ed. Issue No. 3 does not arise in view of 
our finding on Issue No. 1. Issue No. 5 can 
only be tried in the present case after a 
. decision has been arrived at on the merits 


(1) 150 PeR 1890, 
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on Issues Nos. 6 and 6-A, as it is a mixed. 
question of fact and law. 

For the reasons given above, we accept 
this appeal, set aside the judgment and the 
decree of the Court below and remand the 
case for decision on the merits, in the light 
of the observations made above. Oourt-fee 
on this appeal will be refunded, other costs 
will abide the result. The learned Counsel 
for the parties have been asked to cause 
their clients to appear before the trial 
Court on July 5, 1937. 

D, BA ppeal accepted. 
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PRIVY COUNCIL 
Appeal from the Allahabad High Court 
March 28, 1939 
Lorp MAOMILLAN, Lorp ROMER AND 
Sır Geman RANKIN. 
LACHHMESH WAR SAHAI— 
: APPELLANT 
versus 
Musammat MOTI RANI KUNWAR 
—Responnent 

Deed—~Construction—In partition between father 
and sons mother K getting 4-anna share — Sub- 
sequent compromise deed—K relinquishing her share 
and given life-interest in her husband's share 
after his death—Deed stating that she “shall have 
right to appropriate profits without power of making 
mortgage or other transfers —K on death of her 
husband mortgaging her share to one of her step- 
sons for payment of debts of her husband—Con- 
sideration also including amounts due by husband 
to mortgagee—Held that K was given only life-in- 
terest as maintenance and mortgage-deeds did not 
confer any Tight against property—K being purda- 
nashin lady and having entered into mortgage with 
mistaken view of nature of her interest in property 
was not liable for sums not received by her from 

agee. 
ma aa language may be construed in the 
light of the circumstances and given a meaning ap- 
plicable to the subject-matter. [p. 361, col. 2.] 

One N a Hindu governed by Mitakshara School 
had a wife K and two sons R and L from pre- 
deceased wives. R brought a partition suit and by 
a decree passed in 1922, his 4-anna share had 
been separated ; his father and brother being also 
heli entitled each to a 4-anna share and K being 
given a 4-anne share for her life, L brought a 
pimilar suit in 1923 for 4-annas out of the remain- 
ing 12 annas. After the birth of the third son S 
in 1924, the whole matter of the family property 
was referred to arbitration and the partion deed 
was entered into in 1925, by N, his wife and his 
three dons. The effect of the deed was that K re- 
linquished the 4 anna share which she had obtain- 
ed under the decree of 1922 ; that to N and each 
of his three sons a d-anna share was allotted in 
severalty and K was given an interest after the 
husband’s death in the tanna share which her 
husband took under this arrangement. A passage 
in the deed ran; We, N, R and L " covenant that 
after the death of me, N, my 4-anna share shall 
remajn in possession and occupation of K up to her 
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life-time with life-interest, that up to her: life-time 
K shall have aright. to appropriate the profits 
therefrom without a power of muking a mortgage or 
other transfers." N died in 1926 and apon his 
death K executed mortgages in favour of L for 
payment of debts due by her deceased husband. 
The consideration also included certain amounts 
due by N to L on pro-notes K wasa purdanashin 


dy.: 

Held, that the intention of the parties to com- 
promise was to give K for her maintenance a per- 
sonal right to appropriate the net profits of her 
husband's share after his death There was no evi- 
dence to show that such profits would exceed a 
reasonable maintenance for K and though the word 
“ maintenance " was not used, the object of such a 
provision for a Hindu widow was sufficiently plain. 
The mortgage-deeds. sued upon did not therefore 
confer any right against the properties comprised 
therein, The mortgagee could get only money dec- 
tee. [p 361, col. 2.) 

_ Held, also that although no fraud was practised 
upon K and that she knew that she was mortgaging 
her interest for her husband's debts, it could not be 
said that the assumption by her of liability for her 
husband's debts was made with full knowledge of the 
true position and as K was a purdanashin lady 
who entered into the mortgage-deeds under a mis- 
taken view of the nature of the interest which she 
had been given by the partition deed of 1925, she 
could not be held liable for the amounts which she 
did not herself receive from L. [ibid] 


‘Mr. W. Wallach, for the Appellant. 

Messrs. M. H. Rashid and V.K. Krishna 
Menon, for the Respondent. 

Sir George Rankin.—Narbadeshwar 
‘Sahai, a Hindu governed by the Mitakshara, 
died cn August 28, 1926. He had been 
married three times and had a son by each 
wife. His eldest son was Ram Nandan, bis 
-second son. was Lachhmeshwar, the plaintiff- 
eppellant: his third son Sumeshwar was 
born in 1924. The defendant-respondent 
Musammat Moti Rani Kunwar was his 
third wife and was the mother of 
Sumes! war. 

The suit out of which this appeal arises 
‘was br ught by Lachhmeshwar against his 
step-m x her in the Court of the Subordinate 
Judge of Bareilly on May 22,1931. It was 
a suit forthe enforcement by sale of two 
mortgages dated September 18, 1926, and 
September 20, 1929. 


The deed of September 18, 1929, was 
executed by the respondent within a month 
of her husband's death. It was for Rs. 5,000, 
of which only Rs. 545 was advanced at the 
time, the balance being set-off against four 
ums of Rs. 2,565, Rs, 1,292, Rs. 448 and 
Rs. 150.. The lest mentioned sum (Rs. 150) 
was not in fact advanced and no claim is 
‘made in respect of it, The sums of Rs. 1,292 
and Rs. 448 were described as due for 
:principal and interest on two promissory 
‘notes and a bond executed by 
Narbadeshwar. The sum of Rs. 2,565 was 
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described as due on the basis of a mortgage- 
deed dated December 23, 1925. For this 
sum a suit had been brought by the present 
appellant against Narbadeshwar and his 
wife and after his death in August 1926, 
the suit was by consent dismissed on 
November 30, upon the widow executing 
the mortgage of September 18, 1926. | 

The second of the mortgages now sought 
to be enforced was dated September 20, 
1929, and was for Rs. 4,000 borrowed by the 
respondent to pay her husband’s debts. 

The properties mortgaged by the two 
deeds of September 18, 1926, and September 
20, 1929, were different zamindari proe 
perties, but the respondent had derived 
title to them in the same way—viz, under 
a deed of partition dated January 20, 1925, 
which had been embodied in a compromise 
decree dated March 27, 1925. The first 
question which arises upon this appeal is 
whether the respondent's interest under this 
compromise was a transferable interest. 

In 192] Ram Nandan, the eldest son, had 
brought a partition suit and by the decree 
dated August 9, 1922, his 4-anna share 
had been seperated; his father and 
brother being also held entitled each toa 
4-anna share and the respondent ‘being 
given a4-anna share for her life as was 
her right upon a partition between her 
husband and sons. The appellant, the 
second son, brought asimilar suit in 1923: 
for 4 annas out of the remaining 12 annas. 
After the birth of the third son, Sumeshwar 
in 1924, the whole matter of the family 
property was referred to arbitration and the 
partition deed of January 20, 1925, was 
entered into by Narbadesh war, his wife and 
his three sons (together with Ram Nandan’s 
wife, who claimed certain rights by transfer 
from her husband). The effect of the deed 
was that the respondent relinquished the 
4-anna share which she had obtained under 
the decree of August 9, 1922; that to 
Narbadeshwar and each of his three sons a 
4-anna share was allotted in severalty ; 
and that the respondent was given an 
interest after her husband's death in the 
4-anna share which her husband took under 
this arrangement. The passage in the deed 
runs as follows :—~ 

“I, Bahuria Moti Rani Kunwar, party No. 4, have 
relinquished my claim in respect of my 4-anna share 
mentioned in the decree, dated August 9, 1921, in 
which I have a life-interest, but we, Babu 
Narbadeshwar Sahai, Babu Lachhmeshwar Sahai, 
Babu Ram Nandan Sahai and Dulhin Farjug Debi, 
covenant that after the death of me, Babu 


Narbadeswar Sshai, my 4-anna share shall remain in. 


possession and occupation of Bahuria Moti Rani 
Kunwar, party No. 4 up to her life-time with life 
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interest, that up to her life-time Bahuria Moti Rani 
Kunwar shall have aright to appropriate the profits 
therefrom after paying the Government Revenue 
and the other Government dues, without a power of 
making a mortgage or other transfers, that if 
Bahuria Moti Rani Munwar dies before the death of 
me, Babu Narbadeshwar Sahai, then J, Babu 
Narbadeshwar shall, as usual, remain the owner in 
possession of that 4-anna share, that after the death 
of me, Babu Narbadeshwar Sahai, Babu Ram 
Nandan Sahai, Babu Pachhmeshwar Sahai and Babu 
Sumeshwar Sahai shall have a tight in my 4-anna 
share in equal shares, d. e. to the extent of one suls 
each, that if in future any other son is born to 
Bahuria Moti Rani Kunwar, he will have a right in 
the 4-anna share of Babu Narbadeshwar Sahai and 
if no other son is born then after the death of Babu 
Narbadeshwar Sehai,*Babu Ram Nandan Sahai, 
Babu Lachhmeshwar Sahai and Babu Sumeshwar 
Sahai shall have aright in equal shares in the share 
of Babu Narbadeshwar Sahai in accordance with the 
above condition.” : 


Upon this provision the questions which 
arise are: whether the respondent took a 
life-interest in her husband's share after 
his death; whether the condition prohibit- 
ing her from making a mortgage or other 
transfer is bad under s.10 of the Transfer 
of Property Act, 1852; or whether she took 
“an intersst in property restricted in its 
enjoyment tothe owner personally” within 
cl. (d) of 8.6 of that statute? These ques- 
tionS are not discussed in the judgment of 
the trial Judge, who gave the appellant a 
mortgage-decree for the full amount of his 
claim (July 30, 1932). The High Court 
(August 13, 1935), held that the interest 
taken by the respondent under the deed of 
January 20, 1925, was not transferable, as it 
was of the nature described in cl. (d) of 
8. 6. 

The language of the partition deed is by 
no means clear, but their Lordships take 
the same view of its effect as did the 
learned Judges of the High Court. They 
dg not regard the deed as conferring in the 
first placea life-interest upon the respons 
dent and then coupling this with a 
repugnant conditicn which prohibits aliena- 
tion absolutely. The reference to “life 
interest” is noticed by the High Court, who 
say that it is more literally translated 
“right for life,” but there isa good deal in 
the language of the deed which tells against 
the construction for which the appellant 
contends. Their Lordships notice that the 
parties other than the respondent are said 
to “covenant,” that her husband's share is 
to “remain” in her occupation and posses- 
sion, that the reference to her “life interest” 
is followed by words which give her a 
“right to appropriate the profits,” but deny 
her the “power of making a mortgage or 
other teansfers." Inartificial language may 
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be construed in the light of the circum: 
stances and given a meaning applicable to 
the subject-matter. The respondent in 
order to enable her son Sumeshwar to be 
given equal treatment with his brothers 
was giving up the share which the Hindu 
Law sets aside for the mother. What was 
she getting in its place? Their Lordships 
think the intention was to give her for her 
maintenance a personal right to appropriate 
the net profits of her husband's share after 
his death. There is no evidence to show 
that such profits would exceed a reasonable 
Waintenance for the respondent having 
regard to the circumstances and the 
social standing of her husband's family, 
and though the word “maintenance” is not 
used, the object of such a provision for a 
Hindu widow is sufficiently plain. Their 
Lordships consider that the High Court right- 
ly refused to regard the mortgage-deeds sued 
upon as conferring any right against the 
properties comprised therein. 

The High Court gave the appellant a 
money decree for the sum of Rs, 4,000 
referred to in the mortgage-deed of 
September 20, 1929, and for Rs. 545 paid at 
the time of registration of the deed of 
September 18, 1926, with interest at 18 
annas per cent. per mensem or 9% per cent. 
perannum. They were not satisfied that 
the respondent could be held to her 
promise to pay the other sums included in 
the mortgage of September 18, 1926, and 
they considered that the rate of interest 
(24 per cent. per annum) stipulated by the 
mortgage:deeds was excessive and within 
the provisions of s.3 of the Usurious Loans 
Act, 1918. Their Lordships see no reason 
to interfere with the High Oourt’s direction 
as to interest. The sums of Rs. 1,292 and 
Rs. 448, amounting to Rs. 1,740 (mentioned 
in the mortgage-deed of September 18, 
1926), were not sums which the respondent 
was liable to pay, and the sum of Rs. 2,565 
is a matter as to which her liability was 
disputed in the action brought by the 


appellant in 1926 (No. 44 of 1926) 
and has not been proved in 
the present suit. As the respondent 


was a purdanashin lady who entered into 
the mortgage deeds in suit under a mis- 
taken view of the nature of the interest 
which she had been given by the partition 
deed of January 20, 1925, the High Court 
were not prepared to hold her liable for 
any sums which she did not herself receive 
from the appellant. They were not satisfied 
that the assumption by her of liability for 
her husband's debts was made with full 
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knowledge of the true position, though they 
agree that no fraud was practised upon her 
and that she knew that she was morigaging 
her interest for her husband's debts. 
Their Lordships are unable to say on the 
evidence in this case that the High Court's 
view was unreasonable or that they were 
wrong in not holding the respondent liable 
in alarger sum. 

They will humbly advise His Majesty that 
this appeal should be dismissed. The 
appellant will pay the respondent’s costs. 

8. Appeal dismissed. 

Solicitors for the Appellant.—Messrs. 
T. L. Wilson & Co. 

Solicitors for the 
Nehra &Co. 


Respondent.—Messrs. 
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March 31, 1939 
ZiaeuL Hasan, J. 
Musammat ANANDE[—Dezrenpant 
— APPELLANT 

VvETSUS 


LALA RAM—PuatnTIFF—RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 64, 

. XXI, rr. 58, 60, 63 — Transfer of Property Act 
(IV of 1882), s. 52— Property attached in execution— 
Claim under O0. XXI, r. 58 allowed — Attachment, 
whether ends — Claimant, whether free to transfer 
property—Such transfer, if void under s, 64—Suit by 
decree-holder under O. „T. 63 for declaration of 
right to attach property decreed —Effect is to set 
aside order of release — Transfer made by claimant 
during claim proceedings and disposal of suit under 
0. XXI, r. 63 are affected by s. 52, Transfer of Pro- 
perty Act. 

Where immovable property is attached in execu- 
tion of a decree, the order for release from attach- 
ment in g case under O. KAI, r. 58 of the Code of 
Civil Procedure, does not put an end tothe attach- 
ment so as to leave the claimant free to deal with 
the property as he likes, and if a suit is brought by 
the decree-holder to establish a right to attach the 
property and a decree is passed in his favour, the 
effect of the decree is to set aside the order of 
release and to maintain uninterrupted the attachment 
originally made. The result is that any private 
transfer of property by the claimant, though made 
after an order under r. 60, O. XXI, releasing the 
property irom attachment, will be void under s. 64, 
if the right toattach is subsequently established by 
suit under r. 63. Protap Chandra Gope v. Sarat 
Chandra Gangopadhyaya (1), referred to. 

A suit brought under O XXI, r. 63, Civil Proce- 
dure Code, is a mere continuation ofthe proceedings 
in a claim petition and all alienations during the 
continuance of the proceedings originated by the 
claim petition till the disposalof the suit brought to 
set aside the order passed on the claim petition are 
affected by the doctrine of lis pendens, Krishnappa 
Chetty v. Abdul Khader Sakib (2), relied on. 


S.C. A. against the order of the District 
Judge, Lucknow, dated July 30, 1936, 
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Messrs. Radha Krishna and Hargobind 
Dayal, for the Appellant. 

Messrs. I. S. Misra,- 
Dayal, for ths Respondent. 

dudgment.—These are appeals against 
decrees of the learned District Judge of 
Lucknow in two suits filed by the two 
respondents to the two appeals respectively, 
each claiming possession of a house anda 
declaration that the house was not liable 
to attachment and sale in execution of the 
decree of the present defendant-appellant 
against defendant No. 4. 

Both the suits were tried together and 
decreed by the trial Gourt. The appeals 
brought by the present appellant were also 
disposed of together by the learned District 
Judge who confirmed the decrees of the 
trial Oourt. I have also heard both the 
appeals together and this judgment will 
govern both of them. 

The facts of the case are that one 
Musammat Ramdei was owner of the two 
houses in question in the present suits, 
On November 12, 1929, she made a gift of 
these houses to her daughter Musammat 
Ram Piari, respondent No. 4 in Appeal 
No. 430. On January 3, 1931, Ram Piari 
obtained a loan of Rs. 1,600 from the 
present appellant, Musammat Anandei on 
a promissory note, On March 1, 1932, 
Musammat Anandei obtained a money 
decree for Rs. 1,055 and costs against Ram 
Piari on foot of the promissory note. On 
September 2, 1932, Ram Piari transferred 
the houses back to her mother, Musammat 
Ramdei. On November 5, 1932, the houses 
were attached by Musammat Anandei in 
execution of her decree and Ramdei brought 
an objection under O. XXI, r. 58, Civil 
Procedure Code. This objection was 
allowed by the Munsif, North Lucknow on 
January 7, 1933. Two days later Rantdei 
sold boih the houses to Gur Prasad, respon- 
dent No. 2 of Appeal No. 430. Gur Prasad 
sold one of the houses to Shiam Lall, respon- 
dent No. 1 of Appeal No. 430 on January 19, 
1933, and the other to Lala Ram respon- 
dent in Appeal No. 429 on September 6, 
1 


and Rameshwar 


On August 19, 1933, Anandei appellant 
brought a suit under O. XXI, r. 63, against 
Ram Piari and Ramdei for a declaration 
that the houses were liable to attachment, 
and sale in execution of her decree against 
Ram Piari. In this suit Gur Prasad, Shiam 
Lall and Lala Ram were not impleaded. 
The suit was decreed on October 3, 1933. 
Thereafter Anandei put the houses to sale 
and purchased them herself, Shiam Lall 
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and Lala Ram objected to delivery of 
possession to the purchaser but their 
objections were dismissed and possession 
delivered to Musammat Anandei. There- 
upon the suits which have given rise to these 
appeals were filed by Shiam Lall and Lala 
Ram, In fact Lala Ram brought his euit 
on July 20, 1932, a week before delivery of 
possession to Mu8ammat Anandei and he 
prayed that the order of the Munsif dis- 
missing his objection and ordering delivery 
of possession to the auction-purchaser be 
cancelled. Shiam Lall's suit was brought on 
August 23, 1935. 


The trial Court holding thatthe decree 
obtained by Musammai Anandei on the 
basis of the promissory note against Ram 
Piari and the decree obtained by 
Musammat Anandei in the suit under 
O. XXI, r. 63 were both collusive, decreed 
both the suits, Musammat Anandei appealed 
to the District Judge and the learned Judge 
while disagreeing with the findings of the 
trial Court about the collusive nature of 
the decrees, dismissed the appeals and 
upheld the trial Court’s decree in favour of 
the plaintiffs on the ground that as the 
platotiffs were not made parties to the suit 
brought by Anandei under O XXI, r. 63, 
Civil Procedure Oode, their rights were not 
affected. Musammat Anandei brings these 
appeals against the decrees of the learned 
District Judge. 


Iam of opinion that both these appeals 
must be decreed. The learned District 
Judge has relied on a remark made by 
their Lordships of the Calcutta High Gourt 
in Protap Chandra Gope v. Sarat Chandra 
Gangopadhyaya, A.I. R.1921 Cal. 101.(1) to 
the effect that a person who has derived title 
to the disputed property from the claimant 
(under O. XXI, r. 58) subsequent to the 
order of release (of attachment) must also 
be made a party (toa suit under r. 63) if 
it is intended to bind him by the result of 
the suit, The question, however, is not 
whether or not the plaintiffs respondents 
are bound by the decree obtained by 
Musammat Anandei in her suit under 
O. XXI, 1.63, but the real questicn is 
whether they can claim title to the houses 
insuit by virtue of their purchases from 
Gur Prasad as against the appellant-auction- 
purchaser. On this point s. 64 of the Code 
of Civil Procedure ands. 520f the Trans- 
fer of Property Act are both against them. 
It is not disputed that as held in the case 
of Promp Chandra Gope v. Sarat Chandra 
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Gangopadhyaya, A. I. R. 1921 Cal. 101 (1) 
relied on, by the learned Counsel for the 
respondents himself, the order for release 
from attachment in a case under O XXI, 
r 58, of the Oode of Civil Procedure does 
not put an end to the attachment soas to 
leave the claimant free to deal with the 
property as he likes and that if a suit is 
brought by the decree-holder to establish 
aright to attach the property and a decree 
is passed in his favour, the effect of the 
decree is to set aside the order of release 
and to maintain uninterrupted the attach- 
ment originally made. This being so, the 
transfer of the house by Ramdei to Gur 
Prasad and by Gur Prasad to the present 
respondents would be void under the 
provisions of s. 64 of the Code of Oivil 
Procedure, against the claims of the present 
appellant under the attachment. The argu- 
ment of the learned Counsel for the respon- 
dents that 5.64 of the Code would have 
effect only in case the plaintiffs-respondents 
had been made parties to her suit by Musam- 
mat Anandei is to my mind absolutely 
without foree. 

Mulla in his Commentary on. O. XXI, r. 60, 
also says :— 

“But in the case of immovable property ifa suit is 
brought by the decree-holder to establish his right 
to attach the property and the decree is in his 
favour, it has the effect of setting aside the order 
of release and of maintaining the attachment 
originally made. The result is that any private 
transfer of property by the claimant, though made 
after an order under this rule releasing the property 
from attachment, will be void unders. 64, if the 
right to attach is subsequently established by suit 
under r. 63", 

Then the lis commenced by Ramdei 
bringing an objection under O. XXI, 
r. 58, Civil Procedure Code, cannot, to my 
mind, be said to have terminated before 
Anandei’s declaratory suit was decided so 
that the transfere made by Ramdei and 
Gur Prasad contravened the provisions of 
s. 52 of the Transfer of Property Act also. 
This is tomy mind clear from the explana- 
tion attached tos. 52 of the Transfer of 
Property Act, andI am supported in this 
view by the decision of their Lordships of 
the Madras High Court in Krishnappa 
Chetty v. Abdul Khader Sahib, I. L. R. 
33 Mad.535 (2) in which it was held that 
a suit brought under O. XXI, r. 63, Civil 


Procedure Code, is a mere continuation of 


the proceedings in a claim petition and all 

alienations during the continuance of the 

proceedings originated by the claim peti- 

(AIR ae 101; 62 Ind. Cas, 348; 25 O WN. 
201. 


544; 3 OLJ 
(2) 38 M 535; 25 Ind. Oas. 11; 26 M L J 449. 
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tion till the disposal of the suit brought to 
set aside the order passed on the claim peti- 
tion are affected by the doctrine of lis 
pendens. 


In view of what I have said above, the- 


learned District Judge was not rigbt in hold- 
ing that the plaintiff-respondents could 
claim a valid title to the houses in dispute as 
against the appellant: decree-holder, 

I, therefore, decree both the appeals with 
costs, and setting aside the decrees of the 
learned District Judge, dismiss both the suits 
with costs, 


cA Suits dismissed. 
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Oriminal Appeals Nos. 364 to 366 and 369 
Criminal Revision Case No. 855 and 
Oriminal Revision Petition No. 802 of 1937 
April 19, 1938 
HoBWILI, J. 
In reS. A. SATTAR KHAN AND OTHERS 
— APPELLANTS 

Criminal trial—Accomplice—Evidence of—Corro- 
boration of, by another accomplice—Sufficiency of— 
Question is academical—Accamplice, who is—Expert 
evidence—Appreciation of—Value of—Post Office 
Act (VI of 1898), 8. 52—Ingredients of. 

Whether corroboration of one accomplice by an- 
other accomplice is sufficient corroboration or not 
is largely an academical question because it is clear 
that if two accomplices give depositions in detail 
which agree with each other very clogely and it is 
unlikely that on all those details they have agreed 
beforehand, there is very much stronger reason for 
believing that the story given by both the approvers 
is true than there would be if only one accomplice 
had been available; and since the evidence of an 
approver can be acted upon without corroboration, 
there can be nothing illegal in acting on the evi- 
dence of accomplices that has been rendered more 
credible by agreement between them on the details 
elicited in cross-examination. The illustrations to 
B, 114, Evidence Act, themselves show that in cases 
where accomplices corroborate one another, there is 
. much greater reason for accepting their evidence, 
In considering whether the evidence of an accom- 
plice can be accepted, one has also to take into con- 
sideration the extent of his complicity. If it isnot 
such as to render it probable that he himself would 
be charged of such an offence, then clearly his 
evidence is much more valuable than if it appeared 
probable that had he not given evidence he himself 
might have been prosecuted. jp, 388, col. 1.) 

{Case-law discassed.] 3 

An accomplice is a man who could have been 
equally tried with the accused for the offences of 
which they have been convicted. When a witness 
is nob concerned with the commission of the crime 
for which the accused is charged, he cannot be 
said to be anaccomplice. Mere being aware cannot 
make him an accomplice. Narain Chandra Biswas 
v. Emperor (9) and Ramasami Goundan v. Emperor 
(10), relied on. [p. 367, col. 2.] 

The value of the opinion given by- an expert 
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depends to a great extent upon the materiala put 
before him and the nature of the questions that are 
put to him. The criticism that the expert speaks 
from an impregnable fortress hardly holds good 
to-day. Experts are always ready to explain the 
reason for their opinions; and Judges are entitled 
to attach little or no importance to their evidence 
if the explanations given are not satisfying. Many 
advocates are now able to cross-examine expert 
very ably. . 

It is a necessary ingredient of s. 52, Post Offices 
Act, that a paper should have been extracted from 
ihe parcel and not merely examined. [p. 370, col. 


“Or. As., R. and P. against the judgment 
of Sessions Oourt, Anantapur Division, in 
8. O. No. 5 of 1937. . 


Messrs. A. Narasimha Iyer, T. R. Ven- 
katarama Sastri, K. V. Gopalaswami, G. 
Balaparameswari Rao, K. S. Jayaruma 
Iyer, N.C. Subbayya, R. Venkata Rao and 
J.V. Srinivasa Rao, for the Appellants. 

Mr. K. Venkataraghava Chari, for the 
Orown. 


Judgment.—The five appellants have 
been convicted by the Sessions Judge of 
Anantapur under s, 120-B, Indian Penal 
Oode, of conspiring together to commit 
offences under ss. 52 and 53, Post Offices 
Act. by extracting question papers relating 
to the 8. 8. L. C. Examination of March 
1936. Accused 6 and 7 were specifically 
charged under ss. 52 and 53, Post Offices 
Act, in that they being officers of the postal 
department committed theft of sealed 
envelopes containing the examination 
papers in question in pursuance of the 
above criminal conspiracy while the regis- 
tered parcel was in course of transmission 
by post, by opening the registered parcel 
and envelopes or suffering them to be 
opened. Accused Nos. 1 and 2 have also 
been found guilty under s. 70, Post Offices 
Act, of abetting these offences under ss. 52 
and 58. The Public Prosecutor has filed 
a criminal revision petition for enhance- 
ment of sentences. 

Extraordinary precautions are taken to 
ensure secrecy with regard to the ques- 
tions set at the S. S. L. C. Examinations. 
The pagers are actually printed in England. 
Tbe printers place ten examination papers 
in one thin envelope of coloured paper, the 
colour being left to their discretion and 
varying from year to year. Each thin 
envelope is placed in a linen envelope. 
That linen envelope is not only stuck with 
gum in the ordinary way but has a large 
cramp crachen seal at the angle of the 
flap. This envelope is further secured by 
pasting a strip of paper acrose the flap: 
with the name of the subject of {he exami- 
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nation. These various linen envelopes are 
put in iron boxes duly sealed. These boxes 
are received by the Commissioner for 
Government Uxaminations at Madras and 
the several linen envelopes are then placed 
in confidential envelopes, the nature of 
which is varied from year to year. In 
sending out these confidential envelopes, 
the further precaution is taken of varying 
the seals from time" to time. It is thus 
seen that every step is taken to ensure that 
when the envelopes are finally opened in 
the examination room, no person shall 
know whas the contents are. 

The Deputy Inspector of Schools, Hospet, 
received in advance a list of papers he was 
to expect, and upon comparing the confi- 
dential envelopes with this list, he found 
one envelope described as “Text Books- 
detailed and non detailed story—B.” (Ver- 
nacular languages only) which was not in 
the list. On the other hand, he should have 
received but did not, an envelope contain« 
ing papers relating to “second language 
(Telugu}—Text Books.” He sent that enve- 
lope back to Madras without opening it. 
When it reached Madras, it was at once 
seen that the outer envelope was not one 
sent out from the Madras office; for the 
enveldpe was of a different size, the seal 
was not the same, and the writing on it 
was not that of any clerk in the office. 
Upon opening the envelopes it was found 
that the inside thin envelope was not of the 
colour that had been used by the printers 
in England for other papers of a similar 
nature. The linen cover bad obviously been 
tampered with, because the label pasted 
across the flap was not like those printed 
in England, the lable in question being 
broader and containing greatly inferior 
printing and some spelling mistakes. A 
complaint was at once made to the Police 
and a Deputy Director of Public instruc- 
tion was sent to Hospet to examine the 
other envelopes. it was then found that 
‘ten sets of eùvelopes had been tampered 
with and a paper removed from six sets. 

An Inspector of the O. I. D. carried out 
a prolonged investigation and the prosecu- 
tion have examined no less than 88 wit- 
nesses to speak to various circumstances 
pointing tothe guilt of the five appellants 
and the five accused who were acquilted in 
the Sessions Courts. The principal witness 
is P. W. No. l an approver. He unfurlsa 
story of a conspiracy to interfere with the 
examination papers in 1934, 1935 and 1936. 
. He was interested in the matter because he 
himself was an 8.8. L. C. student. Accused 
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No.1 approached him for financial assis- 
tance, which P. W. No. 1 after some hesita- 
tion decided to furnish. (The judgment then 
dealt with evidence how the several accused 
weré got together and proceeded). Prosecu- 
tion Witness No. 1 has given a very detailed 
statement of the conspiracy and speaks 
to the various parts played by himself and 
the accused in this case. After he knew 
that he had not been selected to appear 
for the examination, he discontinued his 
studies and was thus free to travelsabout 
and see to the affairs of the conspirators. 
Because of this he was entrusted with a 
number of duties by accused No. 1 and was 
sent from time to time with messages for- 
the other accused and tc make’ purchases 
and bring things from Madras and to raise 
money from students. Accused was the 
leader of the conspiracy, P. W. No.1 and 
accused No. 5 being mere youths. It was 
accused No. 1 who persuaded P. W. No. 1 
to join in the scheme and to try to find 
students who would provide money. 

He accompanied accused Nos. 1 and 2 to 
Madras, where accused No. 3 gave them in- 
structions, regarding the best methods of 
tampering with the envelopes and supplied 
them with seals, cloth-lined covers, and so 
on. When he returned from madras in 
January 1935, he found accused No.1] with 
wax, seals and printed labels to be attached 
to the new envelopes after the removal of the 
papers fromthe old ones. Prosecution Wit- 
ness No. 1 was also with this accused when 
he was making preprations to goto Koik- 
kuntla to the postmaster there, who. was to 
allow them to open the’parcel. Prosecution 
Witness No. 1 had no personal interest in the 
result of the examinations of 1936; but he 
joined the conspiracy because that seemed to 
be the only way of getting back the 
money that he had spent in the pre- 
vious year. (The judgment then dealt 
with the way in which accused No. 1 got 
information of the despatch of the question 
papers and tampered the parcel and pro- 
ceeded). Further evidence against this 
accused is that of the handwriting expert, 
whoexpresses an opinion that the writing on 
the outer confidential envelopes which were 
recovered at Hospet were in the hand 
of acgused No. 1. The peon in charge 
ofthe choultry at Adoni deposes that 
Accused No. land 2 and P. W. No.1 
were together at his choultry on the 
evening of the 18th. Prosecution Witness 
No. 75 speaks to many incidents referred to 
by P. W. No. 1. The various telegrams 
sent and received by Accused No. 1 point 
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Very strongly tothe guilt of this accused. 

is explanations givenin the Sessions 
Court for the first time have rightly been 
disbelieved by the lower Court as im- 
probable and unreasonable. 

Prosecution Witness No. 1's evidence has 
of course to be viewed with caution 
because he is an approver; and an approver's 
evidence is usually discredited on the 
ground: (1) that he is a man who is 
admittedly guilty of a crime and there- 
fore not, to be believed, and (2) that he is 
likely to throw the blame on his fellow 
conspirators for acts really done by 
himself, The first ground would hardly 
apply tothe accused inthis case. Public 
opinion against obtaining information in 
advance about contents of examination 
Papers is not very strong. No particular 
care seems to have been exercised in this 
case to keep the matter secret; and students 
and their parents seem everywhere to 
have been anxiousto secure copies of the 
papers. The employers of Accused No. 1, 
the Co-operative Society of Kurnool, 
apparently donct think that he has been 
guilty of any moral turpitude; for they 
have continued him in their employment. 
Ido not, therefore think that the mere 
fact that P. W.No. 1 was guilty of the 
offence with which his colleagues were 
charged makes his evidence any the less 
credible. As regars the second ground, it 
is unlikely that the brain that conceived 
this elaborate plot was that of a student 
such as P.W.No. 1. There must have 
been some older and more experienced 
men in the conspiracy: andif so, there 
is no reason why P. W. No. 1 should 
implicate accused No. 1 in particular and 
give tohim the leading role. Prosecution 
Witness Nos. l's evidence has been 
corroborated by a score or two of other 
witnesses and by documents on a great 
number of points—although many of the 
points do not directly prove the guilt of 

any particular accused. His evidence 
` covers 33 pages of printed matter; and 
there are no material eontradictions in 
his evidence. It seems to me impossible 
that P. W. No, 1 could have invented such 
a detailed and complex story, and if he 
had, it could not have stood the test of 
along and searching cross-examination. 
The evidence of tickets, telegrams and 
so forth, all show that his testimony is 
true. 

Section 133, Evidence Act enacts that a 
conviction is not illegal merely because it 
proceeds upon the uncorroborated testi- 
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mony of an accomplice; but ing. 114 a 
tule ofcaution has been laid down in 
illustration (b) that an accomplice is 
unworthy of credit, unless he is corroborated 
in material particulars. Itis argued that 
the rule of caution has become hardened 
into arule of lawand that corroboration 
hasto be from some untainted source; 
for example, one accomplice cannot afford 
corroboration to anothef. Opinion on this 
subject is very much divided in India. 
One school takes the sections of the 
Evidence Act as they are and holds that 
there is nothing inthe Evidence Act 
to indicate that one .accomplice cannot 
corroborate another. Such a view has 
often been held in this Court; and the 
judgments of Ayling J. are particularly 
interesting in this respect. Great authori- 
ty has been given to this view by a Full 
Bench decision in Aung Hla v. Emperor (1) 
where allthe decisions on this subject 
from In re Elahee Buksh (2) onwards were 
considered. Page, ©. J. refers to the 
oft-quoted dictum of their Lordships of 
the Privy Council reported in Mohomed 
Syedol Arifin v. Yeoh (3), at p. 262*, to the 
effect that the rules and principles of 
a colony must be accepted as found 
in its own Evidence Ordinance; ‘and 
he holds that to construe the sections of 
of the Indian Evidence Act in the light 
of the English Law onthe subject leads 
to fallacious reasoning and to pronounce- 
ments of the law inconsistent with the 
express provisions of the Act, The danger 
of applying English principles to questions 
arising under the Evidence Act was 
pointed out by a Full Bench of this Oourt 
in Athappa Goundan v. Emperor (4). The 
Full Bench of the Rangoon High Oourt 
held thatthere was nothing in law to. 
prevent the evidence of one approver beipg 
accepted as corroboration of another appro- 
ver. The views of the other school of . 
thought are set out in another decision 
of the Rangoon High Court, Nga Aung Pe 
v. Emperor (5), where it was said that the 

Q) 9 R 404; 135 Ind. Cas. 849; AIR 1931 Rang. 
235; (1931) Cr. Cas. 875; 33 O L J 205; Ind, Rul, 
(1932) Reng. 65 (F B). 

@) 5 WR 800r. BL R Sup. Vol. 459. 

(3) 43 I A 256; 39 Ind. Cas. 401; A IR 19016 PO 
242; 21 O W N 257; (1917) M W N 162; 19 Bom. L 
R 157; (1916) 2 A 0515; 8 LIPO 15,15 LT 
564; 32 T L R 678(P 0). 

(4) I L R(1987) Mad, 695; 171 Ind, Oas. 245; AT 
R 1937) Mad. 618; 38 Or. L J 1027; (1937) 2M L 
J 60; (1937) M W N 442; 46 LW 152; 10R M 32h 
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: (5) AI R 1937 Rang. 209; 169 Ind, Cas. 705; 1937 
Rang. 110; 38 Or. L J 785; 10 R Rang. 19. 
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English Law makes the evidence of an 
accomplice unavailable for the corroboration 
of another accomplice and that : 

“there is nothing whatever inthe Indian Evidence 
Act to suggest that the word ‘corroboration’ in 
British India has a specialized and different 
meaning from that whichit beara in other parts 
of the British Empire” 

i. e. the lawin [ndia has to be discovered— 
not by studying the Indian Evidence 
Act—but by lookihg at the English law 
on the subject and then ascertaining 
whether there is anything in the Indian 
Evidence Act to show that the Legislature 
in India intended to depart from the 
English Law and. practice. Section 133 
is of course itself a departure from the 
English Law. In England a conviction 
is not ` legally sustainable on the uncorro- 
borated testimony of an approver. Abdur 
Rahim, J. undoubtedly held the view 
accepted bythe two learned Judges of 
the Rangoon High Courtin Nga Aung Pe 
v. Emperor (5) and he fully sets out the 
reasons forhis opinion in Vyasa Rao- 
~ v. Emperor (6), where he refers to the 
“. English Law and holds that there is no 
réason to think that the law in India is 
different. The views of Abdur Rahim, J. 
on the sufficiency of an approver's evidence 
to slistain a conviction were expressly 
overruled by a Bench of five Judges in 
Muthukumaraswami Pillai v. Emperor (7). 
Ona difference between Abdur Rahim and 
Ayling, JJ. on this matter, a case went 
before Sankaram Nair, J. It does not 
appear that this learned Judge gave a 
definite finding that the evidence of an 
approver cannot be availed of for the 
corroboration of another approver. His 
decision is : 

'“I am enable to hold thatthe evidence of the 
accomplices has been corroborated. I have also 
given my reasons for disbelieving their story.” 

The availability of another accomplice’s 
evidence for corroboration was also consi- 
dered by Pakenham Walsh and Sundaram 
Chetty, JJ.in Venkata Ramanna v. Emperor 
(8) but they give no detinite finding that 
the testimony of one approver cannot 
corroborate another, althougno they say: 

“it is even doubtful whether the evidence of 
P. W. No. 8(4. e. the other approver), can be taken 
to support that portion ‘of the story of P, W. No.7 
(the first approver).” 

‘They refer to English and Indian case- 


(6) 21 M L J 283; 9 Ind. Cas. 897; (1911) 1M W 
327. 


(0) 35 M 397; 14 Ind. Cas. 896;(1912) M W N 549; 
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(8) (1933) M W N 173 Cr; 149 Ind. Cas. 984; A I 
R 1934 Mad. 248; (4934) Cr. Oas. 372; 38 Cr. L 4 
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law; but do not refer to the actual wording 
of the Evidence Act itself. I have not 
come across any Madras case which has 
gone so faras to say that corroboration 
of one accomplice by another accomplice 
is not corrobaration at all, as was said 
in Nga Aung Pe v. Emperor (5). I 
however think that this question ‘is 
lergely academical because it is clear 
that if two accomplices give depositions 
in detail which agree with each other 
very clcsely and it is unlikely that on 
all those details they have agreed before- 
hand, there is very much stronger reason 
for believing that the story given by 
both the approvers is true than there would 
be if only one accomplice had been 
available; and since the evidence of an 
approver can be acted upon without, 
corroboration, there can be nothing illegal 
in acting onthe evidence of accomplices 
that has been rendered more credible 
by agreement between them on the 
details elicited in cross-examination. 
Under s. 114 one finds as Illustration (b) ; 
“A crime is committed by several persons. A, B 
and C, three of the criminals, are captured on the’ 
spot and kept apart from each other. Each gives 


- an account of the crime implicating D, and the 


accounts corroborate each other in such a 
manner as to render previous concert highly’ 
improbeble.” 


Thus the Illustrations to s. 114 them- 
selves show that in cases where accomplices 
corroborate one another, there is much 
greater reason for accepting their evidence. 
‘That the learned Sessions Judge has rea- 
lized the necessity for corroboration of 
P. W. No, 1 is shown by the fact that 
he has acquitted accused No, 3, about 
whose guilthe felt no doubt at all, 
merely because there was no independent . 
corroboration of those parts of P, W, No.. 
Is story which implicated this accused,- 
The learned Public Prosecutor has also 
pointed out that none of the witnesses 
except P. W. No. L is really an accom- 
plice; for an accomplice is a man who 
could have been equally tried with the 
accused for the offences of which they 
have been convicted. In Narain Chandra 
v. Emperor (9) the learned Judges say : 

“When a witness is not concerned with the 
commission ofthe crime for which the accused is 
charged, he cannot be said to be an accomplice. 
Mere being aware cannot make him an accomplice.” 


In Ramasamt Goundan v. Emperor (10) 
one of the witnesses admitted having 


(9) AI R1936 Cal. 101; 161 Ind, Cas. 289; (1936) 
Cr. Vas, 200; 37 Or.L J 445; 6301 J191;8 R O 
508. 

(10) 27 M 271; 2 Weir 808; 14 M Ld 226. 
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assisted in disposing of the body after 
the murder hed been committed; and 
it was held that although disposing of 
the body was an offence under s. 201, 
Indian Penal Code, yet since the accused 
had been charged with murder, the 
witness wae not an accomplice. If there 
is any technical rule of practice requiring 
an approver's evidence to be corroborated 
by some person who is not an accomplice, 
then that technical rule has been comp- 
lied with. With regard to the hardening 
into a rule oflaw of the rule of caution 
that 4 pereon should not be convicted on 
the evidence of an approver unless it is 
corroborated by some untainted evidence, 
Bhashyam Ayyangar, J., in Ramasami 
Goundan v. Emperor (10) at p. 290* says: 
ta“It is very doubtful whether even thé practice 
which has become ‘hollowed’ by timeis not one 
of the instancein which the law or the country 
been subtilized for the protection of individuals 
(including notably corrupt, officials) and not for 
the furtherance of justice. The rule of law that 
a conviction upon the uncorroborated testimony of 
an accomplice is not illegal (vides. 133, Evidence 
Act} is practically rendered nugatory by thisrule 
of practice with the further result that there is 
a strong temptation to. subborn evidence to cor- 
roborate the accomplice on a matetial particular, 
and when, such corroborative evidence is forth- 
coming, it acquires undue importance, and this as 
well asthe evidence of the accomplice are both 
easily credited.” i 

In considering whether the evidence of 
an accomplice can be accepted, one has 
also to take into consideration the extent of 
his complicity. If it is not such as to render 
it probable that he himself would be charg- 
ed. of such an offence, then clearly his 
evidence is much more valuable than if it 
appeared probablethat had he not given 
evidence, he himself might have been pro- 
secuted. 1 donot consider that P. W. No. 
27 can be looked upon as an accomplice. 
Allhe did was to carry a parcel from the 
railway station to the bouse of accused No. 9; 
and there ig no reason to think that he must 
have received some improper gratification 
for doing this work. He was under an obliga- 
tion to accused No. 6, because this accused 
allowed him to have his food and clothing in 
his house. Although P. W. No. 27 spent 
nearly three hours outside the house of 
accused No:9, it does not appear that be 
was asked todo so. Prosecution Witness No. 
27 wasonly apeon; and I do not see‘why 
one should take it for granted that he 
suspected that his superiors were doing 
something wrong. The facts that so many 
people gathered around the parcel and 
“that accused No. 8 was sent to put back th 
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parcel in the sorting case may have aroused 
his suspicion; but sucha suspicion would 
not make him a party to the conspiracy. 
The evidence of P. W. No. 70 cannot be said 
to be tainted. It is of course possible that 
his identification of accused No. 1 cannot 
in itself beabsolutely trusted. He might 
have made a mistake; but he says that he 
objected toone of the accused sleeping in 
the choultry because he» was a Muhamma- 
dan; and he also says that one cf the 
men was wearing spectacles, as accused 
No. 1 does; and even if P. W. No. 70's evi- 
dence were Only of value in showing that 
three men came to Adonion the night of. 
March 18, that would afford very strong 
corroboration of the evidence of P. W. No, 
1 that be went there in the company of 
accused Nos.land 2 The selling and 
buying of examination papers is no offence 
at alland so the witnesses who did that 
are in no sense of the word accomplices. 

With regard to the value of Mr. Stott’s 
evidence thatit was accused No. 1 who 
addressed the confidential envelopes - that 
reached Hospet, my attention has 
drawn to many citations from judgments 
and text-books to the effect that expert 
evidence is a very low form of evidence, 
that the expert lives in an impregnable 
castle which the laymen cannot approach, 
and that theopinion he expresses cannot 
be examined by those unacquainted with 
that subject. Since those learned opinions 
were expressed Judges and the Bar‘ have 
become more willing to try to follow 
scientific evidence, even that relating to 
handwriting. No expert would claim that 
he couldbe absolutely sure that his opi- 
nion was correct; but the value of the 
opinion given by an expert depends to a 
great extent upon the materials put before 
him and the nature of the questions that 
are putto him, At timesthere is very 
little material upon which an expert can 
form an opinion; the documents sent to 
him may have been written under cir- 
cumstances differing very considerably in 
time and conditions; and the actual words 
written in the standard writings in his 
possession may not be found in the ques- 
tioned writing. The criticism that the 
expert speaks from an impregnable fortress 
hardly holds good today. Experts are 
always ready to explain the reason for 
their opinions; and Judges are entitled to 
altach little or no importance to their evi- ` 
dence ifthe explanations given are not 
satisfying. Many Advocates are now able 
to cross-examins experts very, ably. 

$ + 
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Mr. Stott, the Government Examiner 
of Questioned D:cuments, asked for some 
writing of the accused of the matter found 
on the envelopes sent to him for 
nion -and the writing of the accused of this 
matter on plain paper in the presence of 


the Magistrate was sent to Mr. Stott for. 


comparison. One would expect, of course, 
that the accused, knowing that what he 
wrote before the Magistrate would be com- 
pared with the writing on the envelope, 
would make some changes in his style and 
one finds a few changes in the shapes of 
letters ; but itis remarkable that ia the 
essentials of his ‘style he has made no 
charge at all. One cannot but be impressed 
by the ciose agreement between certain 
groups of letters in the standard documents 
and their equivalents in the questioned 
documents. A layman would naturally be 
impressed by the fact that among the re- 
directed envelopes, the words ‘Hospet’ is 
mis-spelt once and in the writing taken 
before the Magistrate the accused also mis- 
spelt ‘Hospet’ once. 

It has been argued that since Mr. Stott 
was called for the prosecution, he must have 
had abias, unconscious perhaps, in favour 
of the prosecution ; but I cannot agree that 
Mr. Stott had any bias at all. fle was not 
paid a commission by the prosecution, or 
even by the Crown. He is a salaried officer 
and gains nothing by giving the opinion 
he did. Onthe contrary, he had to under- 
take an inconvenient journey to Anantapur 
from New Delhi in order to give evidence. 
lt was immaterial to him or to his reputation 
whether with regard tothe documents sent 
to him he gave ihe opinion that the accused 
wrote them, that the accused did not write 
them or even that the material before him 
he could not be sure for it is always more 
difficult for an expert to say that such and 
such a person did write a document than it 
is for nim to say that such and such a per- 
son did not write a document. The learned 
Advocate for accused No. 1 might have also 
argued, but has not, that studenis trained 
in the same school might be expected to have 
a similar style and tnat quite a number of 
students of the high senuol at Kurnool 


might be writing in a similiar hand. Never- | 


trained to 
develop each 
which a 


theless, even those who are 
write bythe same teachers 
certain peculiarities of style 


- bandwritmg expert—or a Judge with his 


assiSLance—is able to detecs. Mr. Stott bad 
a considerable amount of material before 
him, and bis- evidence that it was accused 
No. 4, who wrote the outer contidential 
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envelopes is, therefore, valuable. It is 
certain that the writer of these envelopes 
was aman who had the writing characteris- 
ties of accused No. 1 and committed similar 
spelling mistakes. This, when taken with 
the evidence tbat accused No. 1 was one of 
the few men who could have written them, 
affords valuable corroboration of Mr. Stott’s 
opinion. > 

The evidence of P. W. No. lis corroborat- 
ed in so many material particulars—not only 
by witnesses who may be considered to 
have had a hand in the conspiracy—but 
also by untainted evidence that it estab- 
lishes the guilt of accused No. 1 under 
s. 120 B, Indian Penal Code, beyond all 
reasonable doubt. The evidence of r. W. 
No. 1 does not provethe guilt of accused 
No. 1 under s. 70, Post Offices Act; but the 
evidence of P. W. No. 27, and the circum- 
stantial evidence isso strong asto leave 
that also in no doubt. It would be very 
difficult to accept the case against accused 
No, 1 and reject it against accused No, 2; 
for accused Nos. 1 and 2 were, according to 
P. W. No.1, very intimate associates. From 
the very beginning of the conspiracy ace 
cused No. 1 sent for accused No. 2 and they 
are said tohave worked together almost 
throughout althoughit was accused No. 1 
who led the conspiracy and who issued 
orders to P. W. No. l and the others. One 
of the best arguments of Mr. Venkatarama 
Sastri on behalf of accused No. 2 was that 
this accused seems to have been an unnecese 
sary member of the conspiracy ; for until 
the papers were extracted, he seems to have 
done nothing independently. The evidence 
against him lacks the corroboration of the 
handwriting expert that he played any 
part inthe tampering with the papers ; yet 
unless the prosecution case is wholly re- 
jected—and [ am quite sure that it ought 
not to be—it cannot be doubted that ac- 
cused No. 2 was deeply implicated in the 
conspiracy. Apart from the evidence of P. 
W. No. 1, P. W. 27 and others that accused 
No, 2 was in the company oi accused No. L 
and taking a prominent partia the cons» 
piracy, there are certain other facta not 
easily doubted that goto corroborate the 
evidence of these witnesses. (Tae judgment 
then dealt with the evidence against accused 
Nos. 2 and 4 and proceecied). A tezanical 
point was raised by Mr. Juyarama [yer 
for accused No. 6 on the authority in Ra- 
machandrayya V. Emperor (Li), that as the 
learned Judge had not been satisied that 
the accused were guilty of taking part in 

(11) (1936) M W N Lil Or, 


$70 


a -conspiracy in 1935, he could not have 
found them guilty of joining in the cons- 
piracy of 1936., In Ramachandrayya v. 
Emperor (11), the accused were all charged 
with conspiring to undermine the Govern- 
ihent, to commit decoities. robberies, and 
to assassinate certain Government officials, 
and it was pointed out by the learned 
Judges who heard the appeal that it was 
not sufficient for the prosecution to prove 
that some of the accused had taken part in 
one part of the conspiracy and some in 
others. Ifthey were to be found guilty of 
conspiring together, it was necessary that 
the prosecution should prove that they had 
a common object and if some accused knew 
only about oue part of the plan and some 
only about others, there was no intention 
that was common to all the accused. 

It would not be sufficient in the present 
-case for the prosecution to prove that some 
of the accused took part in the conspiracy 
of 1935 and others in the conspiracy of 1936 
and thereby to conclude that they were all 
guilty of the conspiracy with regard to 1935 
and 1936; but the conspiracy with regard 
to 1935 had failed before the conspiracy of 
1936 and begun and ifthe prosecution had 
proved that all the convicted accused con- 
spired together to extract the examination 
papers of 1936 taken they are all guilty of 
the offences with which they have been 
charged. The illustration to S. 10, Evidence 
Act, shows the limitations to the applica- 
tion of the principle laid down in Rama. 
; Sanem v. Emperor (11), above referr- 
- The next argument of Mr. Jayarama 
Ayyar is that it 1s a necessary ingredient of 
s. 52, Post Offices Act, that a paper should 
have been extracted frcm the parcel and 
not merely examined. That is a correct 
deduction from the wording -of s. 52; but 
there is abundant evidence that printed 
papers wereextracted. It is truethat the 
mere fact that in several pdckets there 
were only nine papers instead of ten would 
not prove that papers had been extracted ; 
for there would be some doubt whether ten 
papers had been placed in each packet in 
England. Moreover, there was a report of 
a shortage of papers in two other centres. 
But there is evidence nct only of P. W. 
No.1 but of other witnesses to whose ° evie 
dence reference has already been made, 
that printed papers were being circulated 
and copies made from tbem. (Then their 
Lordships dealt withthe evidence against 
accused Nos.6 and 7 and proceeded). The 
convictions of all the accused are, therefore, 
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affirmed. The sentences are not on the 
whole excessive ; but accused Nos. 1 and 2 
ought not to have been treated as if they 
were in pari delicto. Except in the sale of 
the papers, which is not in itself an offence 
and which tock place after the crime was 


committed accused No. 2 played no inde- 
pendent part and was little more than a 
companion for accused No. 1. Accused 


No. 6 was given a heavier sentence under 
s. 120-B than accused No. 1, presumably 
because accused No. 6 was a public servant 
with greater responsibilities. It has to be 
remembered, however, that accused No. 6 
would have committed no offence at all if 
accused No. 1 had not tempted him with a 
large sum of money. I, therefore, reduce 
the sentence of accused No. 6 unders. 120-B 
and under s. 52, Post Offices Act, to 2 years’ 
R. I. The Crown has prayed for an enhance- 
ment of the sentence; but I donot think 
that a case for doing so has been made out 
except against accused No. 1, who not only 
organized the conspiracy but led the other 
accused into crime. Accused Nos, 2, 4, 6 
and 7 have lost their posts and will prob- 
ably be barred from future employment, 
Only accused No. 1 has tke good fortune 
to have an employer who is prepared to 
condone the crime of its servant. Thre re- 
vision petition is, therefore, dismissed as 
against all the accused except the first, 
whose sentence under s. 120-B is enhanced 
to three years’ R. I. | 

Criminal Appeals Nos. 364, 365 and 366 
are accordingly dismissed. The sentences 
passed against accused: No. 6 under s. 120-B 
Indian Penal Code and under s. 52, ‘Post 
Offices Act, are hereby reduced to two years 
rigorous ‘imprisonment. Otherwise Crimi- 
nal Appeal No. 369 of 1937 is also dismiss- 
ed. : 


N.-D. Order accordingly. 


CALCUTTA HIGH COURT 
Civil Appeals Nos. 211 and 212 
of 1936 
December 9, 1937 
R. O. Mirren AND Biswas, Jd. 
SRISH CHANDRA. NANDI—PLAINTIRE— 
. APPELLANT | 
VETSUS 
MIDNAPORE ZAMINDARY Co., Ltp.— 
DgrenDant— RESPONDENT 
Bengal Tenancy Act \VIII of 1869), s 191— 
Scope—Contract of one tenancy at consolidated rent 
covering both permanently settled estate and diara 
lands—Contract, if can be split up—Diara lands 
temporarily settled with landlord by Government 
9 


i 


1939 


and its rent fixed by Revenue Oficer—Contract, if 
folls under s. 191—Liability of tenantto pay con- 
solidated rent. : 

Section 191, Bengal Tenancy Act, contemplates 

that a lease or contract (provided it is made after 
the passing of the Bengal Tenancy Act) may be 
superseded as therein stated, only where the area 
comprised inthe tenure or holding to which the 
contract relates is situate wholly in an estate not 
subject to a subsisting permanent settlement. When 
the contract is for one tenancy bearing a consoli- 
dated rent covering béthlands of the permanently 
settled estate and diara lands, the contract cannot 
be split up, whether at the instance of the revenue 
officer or of the landlord aloneor of the tenant alone, 
and made into two. That would be creating a new 
contract between the parties, i. e, substituting 
two tenancies inthe place of one. This can only 
be done by the mutual ‘consent of the landlord and 
tenant. [p. 374, col. 2,} 
. When azemindar grants a mokarari lease in res- 
pect of lands comprising his asli lands and diara 
lands accreted to his estate at a consolidated rental, 
his contract is not affacted when the revenue officers 
settle the rent payable by the said tenant of the 
diara portion under s. 104, Bengal Tenancy Act, and 
Government settles the diara lands as a temporarily 
settled estate with the said zemindar as such a con- 
tract is not hit bys. 191, Bengal Tenancy Act, and 
the tenants are only bound to pay the consolidated 
rent fixed under the mokarari lease. {ibid.] 

[Oase-law discussed.] 

U. As. from the appellate decrees of the 
District Judge, Murshidabad, dated Sep- 
tember 17, 1935. 


Mi. B. K. Bhattacharya for Mr. B. 
Bagchi and Mr. Jyotish Chandra Dutt, for 
the Appellant. 

Messrs. U. N. Sen Gupta and Manmatha 
Nath Das Gupta, for the Respondent. 

Judgment.—These two appeals arise 
out of two rent suits, namely Nos. 39 and 
2476 of 1934. Both of them have been 
dismissed by the Courts below, and the 
plaintiff has accordiugly preferred these two 
appeals. The first suit was filed by Maha- 
raja Srish Chandra Nandi as shebait of 
Thakur Sree Sree Lakshmi Narayan Deb 
and the second in his personal capacity. 
The idol is the proprietor of Touzi No. 560 
of the Murshidabad Coliectorate. Under 
the idol, Robert Watson & Co. held agar 
mokarart tenure cf an area of 1321 bighas 
of land at an annual rent of Rs. 551. The 
interest of Robert Watson & Oo. has 
devolved upon the defendants-respondents. 
The said tenure was converted into a moka- 
rari one in the year 1319 B. 8.; selami 
was paid and the rent was fixed at 
Rs. 641-3:0 in perpetuity. On April 1], 
1913 the late Maharaja Manindra Ohandra 
Nandi, the father of Maharaja Srish 
Ohandra, who was then the shebait exe- 
cuted the mokarari potta in favour of the 
defendants-respondents and the latter exe- 
cuted the corresponding kabuliyat. In these 
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documents it is recited that 951 bighas 16 
cottas odd of the demised area was then 
in the river-bed, anda covenant was made 
that if the tenant was unable to possess 
the said area or any part of it on re-forma- 
tion owing to the defect of title of the 
landlord, the landlord would either give to 
the tenant an equal quantity of land from 
other parts of his estate or allow propor- 
tionate abatement of rent. : 
Shortly after the execution of the potta 
and kabuliyat, the submerged lands appear- 
ed above water and became fit for cultivation. 
Diara proceedings were started by the Gov- 
ernment as also proceedings under Part II 
of Ohap. X, Bengal Tenancy Act These 
proceedings were completed in the year 
1916. ‘The southernmost part comprising 
an area of about 573 bighas was found by 
the revenue officers to be the lands of 
Touzi No. 560, and the middle portion 
comprising an area of about 366 bighas 
was found to be part of the old river-bed. 
This portion with other accretions was 
formed into a separate estate, No. 2504, 
and as it was alluvial accretion to the 
lands of Touzi No. 560, a temporary 
settlement was offered to the proprietor 
of the latter estate, e. g. the idol represented 
by Maharaja Manindra Chandra Nandi. 
The latter accepted the offer, and though 
the settlement ought to have been made 
with him as shebait, the actual settlement 
for a term of five years and at a revenue 
of Rs. 125 was made with him in his 
personal capacity with effect from April 
1921. It is for this that the second rent 
suit has been brought by Maharaja Srish 
Onandra in his personal capacity as heir 
of his father, but ib was conceded by tne 
plaintiff in the lower Courts that the 
temporary settlement of estate No. 2304 
was really taken by the late Maharaja in 
his capacity as shebait and tne second 
rent suit ought, therefore, to be treated 
as having been brought by Maharaja 
rish Ohandra in his capaclty of shebait. 
In the proceedings under Part II of Obap. X, 
Bengal Tenancy Act, the defendants- 
respondents, were recorded in the Record 
of Rights to be in possession of the afore- 
said area’of 366 odd bighas as tenants, 
and dhe fair rent payable by the said 
defendants-respondents was settled under 
s. 104, Bengal Tenancy Act, at Rs, 152-5-0. 
The remaining portion of the newly formed 
land about 3tU bighas in area, the northern- 
most portion, was fouud to be re-forma- 
tions in situ of the lands ofa khas mahal 
called Jhowbona belonging to Government 
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and the Government took possession thereof 
as part of ite khas mahal estate. 

The net result of these proceedings was 
that out of the 951 bighas of land which 
was under water atthe date of the moka- 
rari potta, only about 573 bighas were 
found to appertain to Touzi No. 560, and 
the defendants got possession thereof and 
are in peaceful possession. An areaof 366 
bighas odd was found to be outside Touzi 
No. 560, but as the proprietor of Touzi 
No. 560 got temporary settlement thereof 
from the Government, the defendants also 
got possession of the same and are in 
peaceful possession. But they could not get 
possession of the remaining area of about 
380 bighas which wes found to be part of 
Jhowbona and that by reason of the defect 
of title of the arga of the mokarari 
potta. The defendants thereupon demanded 
of Maharaja Manindra Chandra Nandi the 
fulfilment of his covenant. He was asked 
either to give land in lieu of the said 380 
bighas out of other portions of his estate 
or to give proportionate abatement of rent. 
After some correspondence Maharaja Man- 
indra Chandra Nandi agreed in 1924 to 
give a proportionate abatement of rent 
amounting to Rs, 184-15-0 on the said 
area of 380 bighas odd land. The rent for 
the areas in possession of the defendants 
after the said abatement became accord- 
ingly Rs. 456-4-0, Rent at that rate was 
paid and accepted from 1331 to 1339 B. S., 
and in the dakhilas granted to the defend- 
ants the said rent is‘shown as duein res- 
pect of one tenancy conéisting of lands of 
both Touzis Nos. 560 and 2504. The first 
revenue settlement of estate No, 2504 
expired in March 1926 and thereafter up 
to March 1928 yearly settlements were 
made by the Government with Maharaja 
Nandi at the same revenue of Rs. 125. In 
1928-1929 the condition of the property 
. having improved, revenue was assessed at 
Rs. 1,038-13-0 and summary settlements 
were made with him till March 1933, the 
revenue payable being the said sum of 
Rs. 1,038-13-0. In 1927-1928, the Govern- 
ment thought of asurvey and settlement 
afresh under Part H, Obap. X, Bengal 
Tenancy Act, and a revenue settlement 
for a term of years. In the proceedings 
under s.. 104, Bengal Tenancy Act, the rent 
payable by the defendants in respect of 
the area within Touzi No. 2502 in their 
possession was assessed at Rs. 285-4-0 in 
place of the former figure, RBs. 15l-5-0. 
The Record of Righis was made final in 
1932, and the Maharaja then engaged with 
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the Government for a term of ten years 
agreeing. to pay an annual revenue of 
Rs. 1085. In the first of the aforesaid rent 
Suits, the plaintiff claimed at the rate of 
Rs. 641*3-0 and cess at the rate of 


Rs. 25°83 per year. The total sum payable 
is shown in the plaint thus: 


P. 
6 
9511 0 


Total 2,500 2 6 


He gave credit for the payments made 
by the defendants as ‘follows: 


Rs, a. P. 

Towards rent ste o 1,259 4 3 
Oess ve sea 95 il 0 
Total 1,354 15 3 


He accordingly laid his claim- at 
Rs. 1,145-3-3 plus, damages Rs, 286-4-9= 
total Rs. 1,431-8-0, 

The lands of the tenancy were described 
by reference to those settlement dags in 
the possession of the defendants and which 
had been included in Touzi No, 5t0. In 


the second suit the claim was laid as 
follows: 


Ras AP. 

Rent for 1337 to 1339 at the rate of 
Rs, 151-5-0 «~ 45315 0 

Oess for 1337 to 1339 at the rate of 
Rs. 4-11-9 ie 4 3 3 

Rent for 1340 at the rate of 285-4 up 
to Pous Kist we 178 4 0 
Cess for the said period 5 10 6 
Total 652 0 9 


He gave credit for the sum of Rs. 451-10:6, 
Rs, 431-12-9 being for rent and Rs. 19-139 
for cess. The description of the tenancy 
is also by reference to these settlement 
dags in tne possession of the defendante 
and included in Touzi-No. 2504. The first 
Suit proceeds upon the basis that the 
tenancy described therein is covered by the 
mokarari potta of 1913, and the second suit 
on the basis that the lands mentioned in 
the Schedule of the plaint in that suit are 
ouiside the said potta and the claim is Jaic 
on the basis of the rent settled by the 
revenue officers under s. 104, Benga 
Tenancy Act. It has however been found 
by both the Courts beiow that the lands 
of both the suits are covered by the said 
potia and these re-formed lands togethe] 
with remaining 30 bighas included in 
Jhowbona are portions of the 951 bighas 
which were at the date of the potta in the 
river-bed. The defendants maintain thal 
the division of tLe lands in thejr possession 
into two tenancies maae by tue plaintif 
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in his plaints is imaginary and that the 
said lands form parts of one tenancy for 
which the rent payable was Rs. 456 4-0 per 
year after they had been allowed abatement 
in 1924 by the late Maharaja. They further 
pleaded that they had paid according to the 
said rate and nothing was therefore due. 
The Oourts below have found that the 
Maharaja agreed in 1924 to grant an abate- 
ment of Rs. 184-15+0 er year on account of 
the fact that the defendants could not take 
possession of 380 bighas of land in which 
he had no title and that the payments 
made by the defendants were sufficient to 
wipe off the arrears „of rent, taking the 
rate to be Rs. 456-4-0 per year. 

Mr. Bhattacharya, the learned Advocate 
for the appellant, accepts, the finding, as he 
is bound to do in second appeal, that in 
1924 tbe late Maharaja agreed to take the 
total sum for Rs. 456-4-0 as the yearly 
rent, He says that the agreement of that 
year must be construed to be an agreement 
of the following nature, namely that the 
Maharaja agreed to take Rs. 151-5-0 per 
year in respect of the diara lands, that 
being the fair rent settled by the revenue 
authorities under s. 104, Bengal Tenancy 
Act, as payable by the defendants, and the 
balance of Rs. 304-15-0 for the land of Touzi 
No. 560, On this hypothesis, he argues 
that when in 1931-1932 the rent of the 
diara lands was again settled under s. 104, 
Bengal Tenancy Act, at Rs. 285-40, his 
client became entitled to rent at the rate 
of Rs. 304-15-0 + Rs. 285-4-0=Rs. 590-3-0 
per year. He says that for 1340 his client 
is accordingly entitled to claim at this 
rate. This is his first contention. It comes 
to this that the agreement of 1924 was 
binging on his client only during the cur- 
rency of the revenue settlement of the 
diarg lands made with him by the revenue 
authorities on the footing that the rent 
payable by the defendants for the diara 
lands was Rs. 151-5-0 per year. His second 
contention is that assuming that the Maha- 
raja agreed in 1924 to take a consolidated 
rent of Rs. 456-4-0 for the asli and the 
diara lands, that agreement was only of 
binding offect till the second proceedings 
under Part Il of Chap. X, Bengal Tenancy 
Act, which were made final in 1932, and that 
thereafter the said agreement became void 
with the result that the plaintiff is entitled 
to fall back upon the mokarari potta of 
1913 and claim rent for the asii land at the 
pottat rate, i. e. proportionate rent for 


| 573, bighas in terms of the potta and to 
claim for the diara lands the rent settled 
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under s. 10t of the Tenancy Act, 7. e. at 
the rate of Rs. 285-40. In support of both 
these contentions he relies upon s. 191, 
Bengal Tenancy Act, as also on ss, 104 
and 104-J. 

On the findings arrived at by the Oourts 
below which are supported by letters 
written by the late Maharaja, we cannot 
take the agreement of 1924 to be of the 
nature suggested by Mr. Bhattacharya. 
By the said agreement, the late Maharaja 
did not fix rent of the aeli lands at 
Rs. 304-15-0, and of the diara land at 
Rs. 151-5-0. He had granted in 1913 a 
mokarart lease of 1321 bighas ata rent of 
Rs. 641-3-0. When the land appeared 
above water and he could not, on account 
of his defect of title, give the defendants 
possession of about 380 bighas he reduced 
the rent from Rs. 641-30 to Rs. 459-4-0 in 
terms of his covenant in the potta. The 
position, therefore, is this: When a zemin- 
dar grants a mokarari lease in respect of 
lands comprising his asli lands and diara 
lands accreted to his estate at a consoli- 
dated rental, is his contract affected when 
the Revenue Officers settle the rent payable 
by the said tenant of the diara portion 
unders. 104, Bengal Tenancy Act, and 
Government settles the diara landsas a 
temporarily settled estate with the said 
zamindar? This question, Bo faras we 
are aware, has not been decided in any 
of the reported cases. 

In Pria Nath Dass v, Ramratan Chatterjee 
(1) the fair rent forthe diara chak was 
settled unders. 10 of Act VIIL of 1879 and 
atemporary land revenue settlement was 
concluded in 1882 with the proprietor of the 
adjoining permanently settled estate, who 
had included the lands of the said chak 
along with some of his asli mouzas in a ganti 
tenure at a fixed rent created in favour of 
the defendants. His representative sued 
the defendant for rent not at the rate pro- 
portionate to that mentioned inthe ganti 
potta, but at the rent settled by the 
Revenue Authorities under s. 10 of Act 
VIII of 1879. In the last mentioned Act, 
however, there was no provision corresponde 
ing tos. 191, Bengal Tenancy Act. Lord 
Robertson held that the contract between 
the parties was still binding, the temporary 
land revenue settlement of the diara chak 
having been made with the grantorof the 
ganti potta, and the plaintiff was his rə- 
presentative-in-interest. He also held that 
ifthe land revenue settlement had been 


(1) 30 0 811; 30 I A 159; 7 O WN 601; 8 Sar. 497 
Œ O). i 
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made with a stranger and that stranger 
had sued for rent, the position would 
have been otherwise, on the principle that 
want of privity of contract between the 
plaintif and the defendant in that case 
would have put the ganti potta out of the 
way. The case in Khiroda Kanta Roy v. 
Akshoy Kumar, 33 Ind. Cas. 420 (2) which 
was for rent of the self-same chak for a later 
period merely gives effect to the second 
proposition laid down by Lord Robertson. 
The ter porary revenue settlement having 
expired, the Government concluded another 
revenue settlement with the persons who 
were regarded as strangers to the adjoin- 
ing permanently setiled estate. Before 
this revenue settlement with the plaintiffs 
of that suit, proceedings under Part IL of 
Chap. X, Bengal Tenancy Act, had been 
taken and therent payable by the defend- 
ants for the ‘chak in question settled 
under s. 104 of the Act at Rs. 1,967. This 
Court held that the plaintiffs were not the 
representatives of the proprietors of the 
permanent settled estate who had granted 
the ganti potta, but were strangers. In 
Mukiakeshi Dassi v. Srinath Das (3) a 
temporary settled estate was created in 
1903 in respectof diara lands. In that 
case it does not appear from the report 
that rent payable by the tenant was set- 
tled under s. 104, Tenancy Act, and the 
contract by which the lands had been 
let out by the plaintiffs’ predecessor to the 
defendant’s predecessors was dated Febru- 
ary 19, 1884, i e, before the passing of 
the Bengal Tenancy Act. The effect of 
8. 192 of the old Act which according to 
case law only affected contracts made 
after the passing of the Bengal Tenancy 
Act (VIII of 1285) was not, therefore, con- 
sidered, and this Court following Pria 
. Nath Dass v. Ramratan Chatterjee (1) held 
that the contract was binding in respect 
of 2-3rd share in respect of which the 
plaintiff was the representative cf the 
grantor. In Secretary of State v. Midna- 
pere Zamindary Co., First Appeals Nos. 
30ə to 312 and 328 to 333 of 1927 which 
has been reversed by the Judicial Oom- 
mittee of \Le Privy Council on another Point. 
Secretary of Sta e v. Midnapore Zamindary 
Co. (4) Mukherji, J., laid down that notwith- 


(2) 33 Ind. Oas. 420; A I R 1917 Oal. 599. 
(3) 19 O L J 614; 26 Ind. Oas, 215; A IR 1915 Cal. 


43 
(4) 41 OW N 1061; 169° Ind. Cas, 881; A T R193 
P O 244; I L R (1937) 2 Cal. 769; 641 A 281; 1937 O 
LR 418; 10 R PO 46: 18 P LT 689; 1937 A L R 651: 

4 ; (1937) M W N 1999: ) 
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standing proceedings under Chap. X, 
Part. If, Bengal Tenancy Act, the con- 
tract between the parties was binding 
where the land revenue settlement of the 
diara lands had been concluded with the 
grantor of the tenancy or his representa- 
tive, but these observations do not cover the 
case before us, as the contract in that case 
had been entered intS before 1885, i. e. 
before the passing of the Bengal Tenancy 
Act (VIL of 1883). In Prafulla Kumar 
Tagore v. Tweedie (5), the asli lands toge- 
ther with some lands which were later on 
found to be diara were settled by the pro- 
prietor of the permanently settled estate 
with the defendant in 1860 at a fixed rent. 
They took temporarily revenue settlement 
from Government of the diara land. Before 
the revenue settlement, rent payable by 
the defendant was settled under s. 104, 
Bengal Tenancy Act. As the contract was 
made before 1885, this Court held that it 
could not be givena go-by under s. 192, 
but at p. 18 of the report Chatterjea, J. 
expressed the opinion that s. 104-J. did 
not conclude the matter in favour of the 
plaintiff who claimed rent for the diara 
land atthe rate fixed under s. 104. 

No doubt the settlement of rent under 
s. 104, is conclusive, i. e. the rent roll is 
conclusive after final publication of the re- 
cord, if no proceedings under s. 104-H, are 
taken. Under s. 191, also a landlord, ora 
tenant, or the revenue officer on his own 
motion can alter the rentfixed by contract 
entered into after the passing of the Bengal 
Tenancy Act, where the contract relates to 
land not included in a permanently settled 
estate, but none of the said parties can, in 
our judgment, create a new contract be- 
tween the parties only tostrike at it When . 
the contract is for one tenancy bearing a 
consolidated rent covering both lands of 
the permanently settled estate and diara 
lands, the contract cannot be split up 
whether at the instance of the revenue offi- 
cer or of the landlord alone or of the tenant 
alone, and made into two. That would be 
creating a new contract between the parties, 
i. e. substituting two tenancies in the place 
of one. This can only be done by the mu- 
tual consent of the landlord and tenant. 
The contract in the case before us is for 
payment of Rs. 456-4-0 a year for both the 
asli and diara land. Such a contract is not 
hit by 8,191 and the defendants are only 
bound to pay the consolidated rent of 
Rs. 456-4-0 per year. Section 191, con- 


(5) 35 C L J 14; 65 Ind. Cas. 234; A I R 1922 Oal. 
248, e 
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templates that a lease or contract (provided 
itis made afier the passing of the Beagal 
Tenancy Act) may be superseded as there- 
in stated, only where the area comprised in 
the tenure or holding to which the contract 
relates is situate wholly in an estate not 
subjact to a subsisting permanent settle- 
ment. On the findings of the Courts below, 
this is not the case‘here. As for the entry 
in the Record of Rights being conclusive 
under ss 104 and -104-J, ws do not think 
that the entry that Rs 2854-0 is payable 
for the diara lands only, that is, that these 
landsform atenancy by itself at that rent 
Gan be regarded as conclusive, the prepon- 
derance of judicial opinion being in favour 
of the view that only the entry regarding 
rent and not other entries in the record, 
where proceedings under Part II of Ohap. X 
have been taken. is conclusive. Ib is accord- 
ingly open to the defendants in this case, to 
show that they hold one tenancy comprising 
a bigger area ata rental of Rs. 456-4 0 per 
year. We are consequently of opinion that 
the appeals should be dismissed with costs 
and we order accordingly. 
8. Appeals dismissed. 
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_ BOMBAY HIGH COURT 
First Civil Appeal No. 309 of 1936 
September 16, 1938 
BeoomFIELD AND MAOKLIN, JJ. 
MALOJIRAO NARSINGHRAO SHITOLE 
—PLAINTIrF—APeELLANT 
versus 

KESHAV MORESHWAR DESHMUKH 

AND oTHERS~—- DREENDANTS— RESPONDENTS 

Limitation Act (IX of 1908), s. 10, Sch. I, Art. 62— 
Scope of Art, 62—Words “vested in trust” ins. 10, if 
imply something more than mere possession and 
temporary control—Plaintiff deshmukh of villages 
entitled to fees andemoluments out of revenue—Defen- 
dants, gumastas appointed or recognized by Peshwas, 
making collection for plaintiff — Plaintiff having no 
powertoremove or appoint defendants--Defendants 
making collection but not making payment to plaintiff 
—Suit by plaintiff to recover collection—Suit held 
governed by Art, 62 and plaintiff could recover collec- 
tions only for three years pricr to suit—S, 10, held did 
not apply— Defendants held, agents of plaintiff. 

Article 62 of the Limitation Act,is not confined to 
suits against agents. 

The words “vested in trust” ins, 10, Limitation Act 
if they do not necessarily imply a transfer of owner- 
ship in the strict sense, do at any rate imply some- 
thing more than mere possession and temporary con- 
trolof property. Kathiewar Trading Co. v. Virchand 
Dipchand (2), Narasimha Ayyangar v. Oficial 
Assignee of Madras (3) and Ma Thein May v.U Po 
Kin (4), relied on. 

The plaintiff was the deshmukh of a number of 
villages and was entitled to certain fees and emolu- 
ments out ef the revenues of those villages. These 
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were Collected for him by people called ajahat 
gumastas whose office was hereditary. They were 
either appointed in the first instanceor their appoint- 
ment was confirmed and recognized by the peshwa's 
Government, and the plaintiff had no power to re- 
move them and to collect the money for himself, 
The defendants were some of these gumastas. They 
collected moneys belonging to the plaintiff and had 
not paid them over, and the plaintiff brought a suit 


‘to recover the collections made with interèst : 


Held, that the money collected by the defendants 
did not become vested in them in trust within the 
meaning of s. 10, Limitation Act and s. 10did not 
therefore apply The suit wes governed by Art.62 
and the plaintiff's claim except for three years before 
date of suit was time-barred. The defendants must 
be regarded as agents of the plaintiff and the mere 
fact that the defendants were not appointed by the 
plaintiff or were not removable by him did not pre- 
vent their being plaintiff's agents. Secretary of State 
v. Bapuji (5, Kasivisvanathan Chettiar v. Choka- 
lingam Chettiar (6), Chintaman Ravji v. Khandsrao 
Pandurang (T) and Mahomed Habeeb Alum v. 
Anjuman Ara Begum (8), distinguished. h 

F. O. A. against the decision of the First 
Class Sub-Judge, Poona, in O. S. No. 993 
of 1934. 

Messrs. G. CO, O'Gorman and V. D. Limaye, 
for the Aprellant. 

Mr. V. B. Virkar, for Respondent No. 1. 

Broomfield, J—The only question in 
this appeal is one of limitation. The plain- 
tiff-appellant is the deshmukh ofa number of 
villages in the Poona District, and is entitl 
ed to certain fees and emoluments out of the 
revenues of those villages. These are colleted 
for him by people called aiahat gumastas 
whose office is hereditary. They were either 
appointed in the frst instance or their 
appointment was confirmed and recognized 
by the peshwa's Government, and it was 
held by the Privy Council in a suit by the 
plaintiff against one of them named Ekbote, 
that be has no power to remove them and to 
collect the money for himself: Ramchandra 
Narsingrow v. Trimbak Narayan Ekbote (1). 
The defendants-respondents are some of 
these gumastas. It appears that they have 
collected moneys belonging to the plaintiff 
and have not paid them over, and the 
plaintiff brought the suit from which this 
appeal arises to recover the collections 
made since 1922 with interest. The trial 
Court has allowed the plaintifi’s claim for 
the three years before suit holding that 
Art. 62, Limitation Act, governs the case. _ 

The plaintiff contended in the suit, 
and the same point was taken by his 
learned Counsel in this appeal, that s. 10, 
Limitation Act, applies and there is no 
bar of limitation. In a second appeal in 
a suit by the plaintiff against Ekbote 
decided by N. J. Wadia, J. in July 1938, 


Q) 16 B 374; 19 I A 39; 6 Sar, 122 (P O). 
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Second Appeal No. 234 of 1936 Sardar 
Malojirao Narsingrao Shitolé v. Trimbak 
Narayan, it was held that s. 10 bas no 
application, and that the suit was governed 
by Art. 62 N.J. Wadia, J. took the view 
that the gumastas must be regarded as the 
agentsof the deshmukh. It has been argued 
before us that they are not agents because 
they are not appointed by the plaintiff and 
not removable by him. These circumstances, 
however, would not. I think, prevent their 
being agents, having regard to the definition 
of “agent” in s. 182, Contract “Act, and 
also s. 202 of the same Act. Moreover, 
Art. 62, Limitation Act, is not confined to 
suits against agents, The question we have 
to decide is whether s. 10, Limitation Act, 
applies in the circumstances of this case. 

According to the definition in the Trusts 
Act, s. 3, “trust” is an obligation annexed to 
the ownersbip of property, and arising out 
of a confidence reposed in and accepted by 
the owner, or declared and accepted by 
bim, for the benefit of another, or of another 
and theowner. This isthe definition of what 
is called in English Law an “express trust” 
and s. 10, Limitation Act does not contain 
the words “express trust”, though they 
appear in the side heading. The section 
does however contain the words “vested 
in trust for any specific purpose,” and the 
difficulty in this as in most cases in which 
similar points arise is in deciding what 
exactly is meant by those words. 

It was held in Kathiawar Trading Co. 
v. Virchand Dipchand (2), thatit is contrary 
to the ordinary accepted meaning of the term 
“vesting” to say that property is vested in 
persons by reason merely of their having 
control over it. Sir Charles Sargent, O. J, 
who delivered the judgment in that case, 
referred to a number of English authorities 
and in particular cited a dictum of Lord 
Westbury that “vesting” implies property 
in the subject-matter. This is an old case, 
but so far as I am aware it has never 
been dissented from in Bombay. It was 
recently followed in Narasimha Ayyangar v. 
Official Assignee of Madras (3) and Ma 
Thein May v. U Po Kin (4), where Carr, J. 
said that the word; ‘‘vest” implies that the 
property becomes in law the property of the 
trustee. I am aware that there are cages 
in which this view has been qualified to 
some extent. It is practically impossible to 

(2) 18B 119. 


(3) 54 M 153; 128 Ind. Oas. 477; AT R 1931 Mad. 
58 60 M L J 280; 32L W 555; (1930) M WN 


966. - 
oo R 1925 Rang. 289; 86 Ind, Oas. 297;3R 
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reconcile the rulings on s. 10, ‘but I think 
that there can be no doubt that the balance 
of authority is in favour of the~ view that 
these ‘words “vested in trust”, if they do 
not necessarily imply a transfer of owner- 
ship in the strict sense, do at any rate 
imply something more than mere possession 
and temporary control of property. 

Mr. O'Gorman cited several cases in sup- 
port of his argument to wħich I will briefly 
refer. Secretary of State v. Bapuji (5), was 
a case in which a suit was brought against 
the British Government for moneys due to 
the plaintiff which had been collected 
and were held in the Satara Treasury 
when that Treasuary was taken over by 
the Government. It was held in that 
case that Government was under a fiduciary 
obligation to pay the money, that is to 
say that there was a fiduciary relation 
between Government and the payee. But 
what was held to constitute “vesting” was 
the fact that Government had taken over 
the Treasuary with the moneyslying therein. 
I do not consider that this ruling covers 
a case like the present—the case of persons 
in the position of the defendants whose 
only right is to collect the money and 
pay it over to the rightful owner. 

The next case cited is the Privy 
Council case in Kasivisvanathan Chettiar 
v. Chokalingam Chettiar (6). The facts 
there were very complicated and peculiar. 
The defendant who held a power-of- 
attorney from the administrator of the 
estate of a deceased intestate, assigned to 
himseif, by a verbal assignment, property 
known by him to belong to the deceased. 
It was held that he was in a fiduciary 
capacity, and that the only result of the 
Proceeding was that the property became 
vested in him in trust for the administrator. 
The position was the same as if the 
admidistrator himself had vested the pro- 
perty io the defendant. The circumstances 
were so widely diferent that I do not think 
that the case has any real application here, 
and in any case there was an assignment 
of the property to the person found to be 
a trustee, which is lackingin the present 
case. 

In Chintaman Ravjiv. Khanderao Pan- 
durang (7), the facts were that one P died 
leaving a widow and two sons. P's assets 
consisted of certain moneys which were 


(5) AI R 1915 Bom. 282; 31 Ind, Cas. 227; 39 B 572; 
17 Bom. L R 641. : 
(6) 37 Bom. L R 837; 155 Ind. Cas. 855; A IR 1935 

PO 28; 7 R PO 209(P 0). i 
(7) 52 B 184; 107 Ind. Cas. 705; AIT R 1928 Bom, 58; 
30 Bom. L R 45. i 
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nanded over by P's widow to her brother R 
‘or the benefit and education of the two 
boys. R applied part of the trust moneys 
‘or that purpose but appropriated the 
yalance -for his own use. The Oourt held 
hat as the money was given to R for the 
soys’ benefit and education, it was vested 
n him for a specific purpose. The finding 
chat the money wes given to R in trpst 
Kor the boys distinguishes it, in my 
pinion, from the present case. 

In Mahomed Habeeb Alum v. Anjuman 
Ara Begum (8) it was held by Panckridge, J. 
hat where a sum of money was paid monthly 
o A for ‘the benefit of B during her 
-ainority, the sum became vested in trust 
for a specific purpose, within the meaning 
of 3.10, Limitation Act. The facts are thus 
stated in the judgment (p. 397*): 

“The salient circumstances of this case appear 
Wo me to be that when the payments were made to 
‘Mr. Alum the wakf estate abandoned all interest 
sin the money, and completely divested itself of its 
property therein, The money remained with Mr. Alum, 
subject only to the right of the beneficiary to enforce 
khe trust. The wakf estate which may be described 
rag the settlor, had no further legal interest in the 
mattor, Mr. Alum did not hold it as the agent 
«of the petitioner, because, being a minor the petitioner 
‘was not legally able to employ an agent neither 
did Mr. Alum hold the money as the petitioner's 

wuardiany for he was neither her natural guardian 
nor had he been appointed guardian of her property 
my a Court. It appears to me, therefore, he must 
have held it as a trustee and had complete control 
over it, subject, as I have said, to the right of 
the beneficiary to enforce the trust." 

It appears therefore that this case also can 
be distinguished on the facts. Moreover, it 
is a decision of a Single Judge and in 
Bibhubhushan Datta v. Anadinath Datta (9), 
it was held by a Bench of the same High 
Court that “the word ‘vesting’ implies pro- 
perty in the subject-matter, and it is contrary 
to the ordinary accepted meaning of the 
term. ‘vesting’ to say that property is 
vested in persons by reason merely of their 
having control over it.” 

Mr. O'Gorman also cited one English case, 
Burdick v. Garrick (10),where it was decided 
that an agent who stands in a fiduciary 
relation to his principal cannot set up the 
statute of limitation in bar of a suit upon 
an account by his principal. But as N. J. 
Wadia, J. pointed out in Second Appeal 
No. 234 of 1936 Sardar Maloiirao Narsing- 
ran Shitole v. Trimbak Narayan it is 
difficult to see how any fiduciary relation 

+ (8) 62 O 393; 164 Ind. Oas. 109; 9 R O 136. 

(9) 61 O 119; 150 Ind. Cas, 398; A I R 1934 Cal. 87; 


58 OL J 502;6 RO 847. 
Fae. (1870) 5 Ch, A 233; 39 L J Ob. 369; 18 W R 
7. 
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exists as between the defendants and the 
plaintiff in the present case. The circums 
stances in which these gumastas came to 
be appointed are set out in full in Ram- 
chandra Narsingrow v. Trimbak Narayan 
Akbote (1), and are inconsistent with the 
view that the deshmukh reposed any con- 
fidence in these agents who were appointed 
by the Government against his will. We 
think therefore that there is nothingin the 
cases which have been cited which would 
justify usin holding that the money collected 
by the defendants became vested in them in 
trast within the meaning of s. 10, Limitation 
Act. The result is that the decision of the 
trial Court is right and the appeal is dismiss- 
ed with costs, payable to resp 3ndent No. 1. 


8. Appeal dismissed. 


i RANGOON HIGH COURT 
Oriminal Revision o ain No. 724-B of 
193 

February 4, 1938 = 


Ba U, J. 
MAUNG BA TUN—Appuioant 
Versus 
MA KYWAY— RESPONDENT 

Criminal Procedure Code (Act V of 1898), s, 488 
(6) (1)— “Ex parte”, meaning of ~ Order against 
absent party at adjourned hearing is ex parte— 
Rs. 100, tf maximum maintainance for wife and child 
together. 

The proceedings instituted under s. 488 of the 
Oriminal Procedure Code are of a quasi civil nature, 
Therefore the word ex parie used in the aforesaid 
section is used in the same sense as is used in Os, IX 
and XVII, Oivil Procedure Code. Therefore an order 
passed, against an absent party at the adjourned 
hearing of a case is an ex parte order. 

Obiter.—The amount awarded bythe Magistrate, 
Rs, 100 forthe wife and Rs. 50 for the child, is not 
illegal. Under s. 488(1), sum of Rs, 100 is not the 
maximum limit of maintenance for wife and child 
together. Clement v. Florence (1) and Tulsi Das v., 
Saraju Dei Devi (2°, relied on. 


Reference made by the Sessions Judge, 
Hanthawaddy, dated December 22, 1137. 

Mr. N. Guha, for the Applicant. 

Mr. U. Yan Aung, for the Respondent. 


Order.—I have no doubt in my mind 
that the order passed by the Magistrate 
against the respondent Ba Tun was an ex 
parte order. The word ex parte is not 
defined’in the Code of Oriminal Procedure 
but the proceedings instituted under s. 48% 
of the said Code are of a quasi civil nature. 
Therefore, the word ex parte used in the 
aforesaid section is used in the same sense 
as is used in Os. IX and XVII, Civil Pro- 
cedure Oode. Therefore the order passed 
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as in this case, against an absent party 
at the adjourned hearing of a case is an 
ex- parte order. In fact, the Proviso to 
sub-s. 6 of 8, 448 itself makes this point 
clear. Tt states inter alia that : 

“Provided that, if the Magistrate is satisfied that 
he (husband or father) wilfully neglects to attend 
the Goart, the Magistrate may proceed to hear and 
determine the case ex parte.” f 

In other words, what it means is that if 


he (husband cr father as the case may be) 


wilfully neglects to attend the Court on any 
hearing date of the case. the Magistrate 
may proceed to hear and determine the 
case ex parte. As the order was passed ex 
parie, the respondent could have it set aside 
within three months from the date of the 
order provided he could show good cause 
why he was absent on that date. The 
respondent endeavoured to show it by pro: 
ducing two affidavits. Both the deponents 
state clearly that the respondent was in 
Pyinmana to give evidence in a criminal 
case on the date on which his case was fix- 
ed for hearing in Rangoon. No evidence 
has been produced by the petitioner Ma 
Kyway in rebuttal. Such being the case, 
the order of the Magistrate must be set 
aside. This I hereby do and remand the 
case to the Court of the Second Additional 
Magistrate for re-hearing according to law. 
I note that the learned Sessions Judge in 
the course of his order makes the following 
observations ; 

"Incidentally the amount awarded by the Magis- 
trate, Rs. 100 for the wife and Rs. 50 for the child, 
is clearly illegal under s. 488 (1) which limits the 
total award to Rs. 100.” 

This observation is not in accordance 
with the decisions given in the following 
cases ; Clement v. Florence (1) and Tulsi 
Das v, Saraju Dei Devi (2), 

D. Case remanded. 

(D 4 Bur. LT 139; 12 Ind. Cas. 847. 

(QAI R 1933 Cal. 408; 143 Ind. Cas. 296; (1933) 
Or. Oas, 584; 34 Or. L J 590; 37 OC W N 655; Ind. Rul. 
(1933) Cal. 398. 





ALLAHABAD HIGH COURT 
Full Bench 
Privy Council Appeal No, 4 of 1:37. 
February 7, 1939 
Taom, 0. J. RAOHAPAL SINGH, COLLISTER, 
ALLSOP AND Ganga Nata, JJ. ° 
BISHNATH SINGH AND 0OTABRS— 
APPELLANTS 
versus 
COLLECTOR BENARES, in CHARGE op 
COURT or WARDS ESTATE cr SRI RAM 
OHANDRA NAIK KALIYA—Rgsponpant 
Civil Procedure Code (Act V of 1908), 0. XLV, r. 7 
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{as amended in 1990) — High Court, if has power 
under r. 9 of Privy Council Rules to extend time for 
furnishing security and making deposit beyond period 
mentioned inO. XLV, r. 7—Object of amendment, ex- 
plained. 

The provisions of r. 9 of the Privy Council Rules 
which are wide and general in their terms, do confer 
upon the High Courts a discretion to extend the time 
prescribed by O. XLV, r. 7, Civil Procedure Oode, a 
discretion, however, which is only to be used in excep- 
tional Circumstances, and where an extension of time 
beyond the time specified in O XLV, r. 7 is clearly 
supported by considerations of justice and equity. 
Ramayya v. V. Lakshmayya (3) and Nilkanth Bale 
want v. Satchidanend Vidya Narsinha Bharati (4) 
relied on. Inthe matter of An Advocate of Benares, 
(2), Overruled. 

The object of the amendment of O. XLV, r. 7, made 
in 1920 wasto expedite appealsto the Privy Council 
by the restriction of the Court's discretion in grant- 
ing extensions of time within which to comply with 
the provisions of the rulein regard to the furnishing 
of security, etc. The argument that the restriction 
of the discretion refers only tothe period of sixty 
days from the date of the decree complained of and 
not to the six weeks from the date of the certificate, 
must fail. Such an interpretation would manifestly 
defeat the clear intention of the amendment. 


Mr. B. S. Shastri, for the Appellants. 

Messrs, S. N. Gupta and Satya Narain 
Prasad, for the Respondent. 

Thom, G. J.—The question which has 
been referred to us may be stated thus: 

“In an appeal to His Majesty in Council, hgs the 
Oourt power to extend the time for furnishing the 
security and making the deposit required by 
0. XLV, r. 7, Civil Procedure Code, beyond the period 
mentioned therein ? 


Order XLV, r. 7 enjoins that : 

“Where the certificate is granted, the applicant 
shall, within ninety days or such further period, 
not exceeding sixty days, asthe Court may upon 
cause shown allow, from the date of the decree 
complained of, or within six weeks from the date 
of the grant of the certificate, whichever is the later 
date,” 

“(a) furnish security in cash or in Government 
securities for the costs of the respondent, and 

“(b) deposit the amount required to defray the 
expenses of translating, transcribing, indexing and 
transmitting to His Majesty in Council a correct copy 
of the whole record....” 


Order XLV, r.7 was subject to an amend- 
ment by Act XXVI of 1920. This amend- 
ment substituted the words “within ninety 
days or such further period, not exceeding 
sixty days, as the Court may upon cause 
shown allow’ for the words “within six 
months.” The object of the amendment was 


‘to expedite appeals to the Privy Council 


by the restriction of the Court’s discretion 
in granting extensions of time within 
which to comply with the provisions of 
the rule in regard to the furnishing of 
security, etc. Prior to 1920 the Oourts it 
appears, had been liberal in the exercise 
of their discretion. The Privy Council 
had recognised that the Gourt had such a 
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discretion : see Burjore v. Bhagana (1). The 
amendment of the rule came into force on 
January |, 1921, at the same time as 
certain rales which were framed by the 
Privy Council. These rules, itis apparent 
from the Preamble, were intended to 
prevent delays in the making of appeals 
in His Majesty's Privy Oouncil r. 9 of the 
Privy Council rule és as follows : 

“Where an appellant, having obtained a certificate 
for the admission ofan appeal, fails to furnish the 
security or make the deposit required (or apply with 
due diligence to the Gourt for an order admitting 
the appeal), the Court may, on its own motion or on 
an application in that behalf made by the respond- 
ent, cancel the certificafe for the admission of the 
appeal, and may give such directions as to the costs 
of the appeal and the security entered into by the 
appellant as the Court shall’ think fit, or make 
such further or other order in the premises as 
in the opinion of the Court, the justice of the case 
requires, 

Now it will be observed that this rule 
authorizes the High Oovrts in India, where 
the appellant has failed to furnish the 
security or make the deposit required, to 
cancel the certificate for the admission of 
the appeal. No such sanction was or is 
provided by O. XLV,r. 7. It is further to 
be observed that r. 9 allows the High 
Courts a certain discretion. If the appellant 
has failed to furnish the security or make 
the deposit within the specified pericd, the 
Court may : 

“give such directions as to the costs of the appeal 
and the security entered. into by the appellant as the 
Court shall think fit, or make such further or other 
order in the premises as, in the opinion of the Oourt, 
the justice of the case requires.” 


This discretion ecnferred by the closing 
words of the rule is undoubtedly a very 
wide one. Now by O. XLV, r. 7 as amend- 
ed, the discretion of the High Court to 
extend the time within which the security 
must be furnished or the deposit made has 
been limited. Beyond a certain period 
the Court has no discretion at all. That 
the Legislature intended to limit the 
discretion of the Court in the matter of 
extending thetime is, in our judgment, 
abundantly plain. The argument that the 
restriction of the discretion refers only to 
the pericd of sixty days from the date of 
the decree complained of and not to the 
six weeks from the date of the certificate 
must fail. Such an interpretation would 
manifestly defeat the clear intention of 
the amendment. 

The position, therefore, is that there is 
a provision in the Code of Civil brocedure 
which restricts the discretion of the Court 
: in extending the time within which the 


(1) 10 O 57; 111 A 7; 4Sar, 498 (P 0). 
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security must be furnished and the deposit 
made onthe one hand, and a rule of the 
Privy Council which confers upon the 
Court a very wide discretion upon the 
other, Now s. 112 (1) (b), Oivil Procedure 
Code, enacts that nothing contained in the 
Code shall be deemed 

“to interfere with any rules made by the Judicial 
Committee of the Privy Council, and for the time 
being in force, for the presentation of appeals to 
His Majesty in council, or their conduct before 
the said Judicial Committee.” 

In In the matter of an Advocate of 
Benares (2), it was held by Mukherji, A. O.J. 
and King, J., Niamat-ullah, J. dissenting, 
that the Court had no discretion under 
r. 9, Privy Council Rules to extend the 
period prescribed by O, XLV, r. 7. A 
Full Bench of the Madras High Court in 
Ramayya v. V. Lakshmayya (3), held that 
the High Oourts in India had power under 
r. 9 {o extend the period allowed for 
furnishing the security and making the 
deposit required by O. XLV, 1. 7, Oivil 
Procedure Uode. Further,a Full Bench of 
the Bombay High Oourt in Nilkanth Bal- 
want v. Satchidanand Vidya Narsinha 
Bharathi (4), held that in virtue ofr. 9 
the High Courts had such a discretion. [n 
the course of his judgment in that case 
Marten, O. J. observed that there was no 
inconsistency between O. XLV, r. 7, and 
r. 9, Privy Council Rules and that the Privy 
Council Rules must prevail by 
virtue of the provisions of s. 112. Benches 
of the Rangoon, Oaleutta Patna and 
Lahore High Courts and of the Oudh 
Court have taken the opposite view. In 
our judgment the provisions of r. 9 which 
are wide and general in their terms do 
confer upon the High Oourts a discretion, 
to extend the time prescribed by O. XLV, 
r. 7, Civil Procedure Oode, a discretion, 
however, which is only to be used in 
exceptional circumstances. It will be 
observed that the power conferred by the 
rule to cancelthe certificate is not manda- 
tory. The Court may, onits own motion 
or on anapplication in that behalf made 
by the respondent, cancel the certificate 
for the admission of the appeals. It is 
clear, in our view, that the intention of 
the framers of the rule was to leave a 
diserétion with the High Courts in regard 
to theorder to be passed upon failure, by 

(2) 55 A 432; 143 Ind. Cas. 559; A I R 1933 All. 241; 
(1933) A L J 207; Ind. Rul. (1933) All. 290 (F B). 

(3) A I R1938 Mad. 796: 177 Ind. Oas 188; I L R 
(1938) Mad. 1607; (1933) 2 M L J 128; (1933) MWN 
678; 48L W 35; 11 RM 276 (F B). 

(4) 51 B 430; 101 Ind. Oas. 555; A I R 1927 Bom, 217; 
29 Bom. L R 352 (F B). 
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the appellant, to furnish the security or 
make the deposit within the time speci- 
fied by the Civil Procedure Code. Nothing 
could be wider in import than the pro- 
vision “or make such further or other 
order in the premises as, in the opinion 


of the Court, the justice of the case 
requires”. | i 
Tt must be apparent that if the High 


Courts were left with no discretion in the 
matter, injustice would not infrequently 
result. If for example, the appellant within 
the time prescribed in good faith furnished 
a security which prima facie was sufficient 
but which after prolonged investigation 
was found insufficient, a cancellation of 
his certificate without affording him the 
opportunity of furnishing additional 
security would be manifestly unjust. We 
do not doubt, however, that it was the 
intention of the framers of the rule that 
the discretion with which the High Courts 
are thereby vesied should be exercised 
only in exceptional circumstances and 
where an extension of time beyond the 
time specified in O. XLV. Rule 7 is clearly 
supported by considerations of justice and 
equity. In the result we hold that this 
Court has power under r. 9, Privy Council 
Rules to extend the period allowed for 
furnishing the security and making the 
deposit tequired by O. XLV, r. 7, Civil 
Procedure Code, beyond the periods, men- 
tioned therein. 


8 Answered in affirmative. 





PRIVY COUNCIL 
Apreal from the Calcutta High Court 
February 16, 1939 
Lorp Romer, Lorp PORTOR AND 

Sir Grores RANKIN | 
ANATH NATH BISWAS minor, By Srimati 

BINAPANI DASSI— APPELLANTS 

versus 
Rai Bahadur DWARKA NATH 
CHAKRAVARTY AND OTHERS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XLI, 
rr. 22, 33—Suit by co-sharer to set aside revenue sale 
on ground of fraud on part of other co-sharer—Trial 
Court accepting contention of fraud and directing 
co-sharer to convey to plaintiff his former shdre— 
— Appeal by defendant— Plaintiff without filing cross- 
objection claiming that sale should be set aside for 
want of jurisdiction and irregularity — Sale, held 
came within conditions imposed by r. 22 (1) and was 
not cosered by r. 33 — Co-sharer — Default by some 
co-sharers in payment of revenue—Revenue sale of 
whole estate — One co-sharer by arrangement with 
purchaser obtaining property sold at revenue sale— 
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No proof of fraud or bad faith towards other co- 


. sharers—Other co-sharers held, could not recover their 


former shares by payment of proportionate part of 
Purchase price. 

Ina suit brought by the co-sharers they alleged 
that in respect to the revenue sale their co-sharer 
had been guilty of fraud or improper conduct to the 
prejudice of his co-cwnere in the estate, and con- 
tended that, by reason thereof, the purchase was one 
in which they could claim to share by recovering 
their former interest upon payment of a proper pro- 
portion of the purchase money. The trial Judge 
accepted this contention and gave the plaintifis a 
decree, directing the co-sharer to convey to them their 
former share on receipt of a proportionate part of the 
purchase price. On appeal the decree-holders res- 
pondents without filing any cross-objection to the 
decree of the trial Oourt claimed that the revenue 
sale should be set aside for want of jurisdiction or 
irregularity : 

Held, that the claim to relief was founded upon 
different grounds from those upon which the trial 
Oourt’s decree proceeded, and upon principles differ- 
ent from those which underlie the relief given by the 
decree. The case came clearly within the condition 
imposed by the concluding words of sub-r. (1) of r. 22 
of O. ALI, Oivil Procedure Code “provided he has 
filed such objections in the Appellate Court, ete., 
ect.” andr. 33 could not rightly be used in the 
case so as to abrogate the important condition 
which prevents an independent appeal from being 
in effect brought without any notice of the grounds 
of appeal being given to the parties who succeeded in 
the Court below. [p. 385, col. 1.) 

A zemindari right in an estate vested in a number 
of persons and separate accounts had been opened 
underthe Bengal Land Revenue Sales Act. dna 
certain year some .of the co-sharergs made default in 
payment of their share of land revenue and asa 
result the whole estate was put up for sale. Byan 
arrangement with the purchaser certain co-sharer 
obtained from him the property sold to him in order 
to avoid partially the disaster of sale. He was 
not guilty of any acts of bad faith towards his co- 
sharers, he had not abused their confidence and he had 
done everything that was humanly possible for him 
to doto prevent the sale. All the co-sharers knew at 
all material times that the sale could not be prevent- 
ed inasmuch as the arrears of revenue had not been 
paid. Further he did not doanything to prevent his 
co-sharers from becoming possible bidders ; 

Held, that as proofof fraud or bad faith towards 
the other co-sharers had not been proved the other 
co-sharers could not claim to recover their former #n- 
terest in the estate by paying proportionate portion of 
the purchase money. [p. 384, col. 1] 


Sir T. J. Strangman, K. O. and Mr. J. M. 
Pringle, for the Appellants. . 

Messrs. L. P. E. Pugh, K. O. and S. Hyam, 
for the Respondents. 

Sir George Rankin.—In the books of 
the Collectorate of the 24-Parganas Tauzi 
No. 151 was an estate bearing a land 
revenue of Rs. 39,766 and divided into two 
blocks. The larger block of Burra Hudda 
consisted of 104 villages scattered through- 
out the district and to it was allocated over 
Rs. 37,000 of the annual revenue, The 
smaller block or Chota Hudda consisted of 
seven villages : about Rs, 2,000 of the reve- 
nue was allocated to it, andits lands lay 

e 
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on the outskirts of Oalcutta. In each block 
the zemindari right was vested in a number 
of persons‘and in each a number of sepa- 
rate accounts had been opened under the 
Bengal Land Revenue Sales Act (XI of 
1859). The three sets of plaintifis-appellants 
now before the Board were all interested 
in Burra Hudda. Rai Dwarka Nath Ohak- 
ravarti Bahadur (the first respondent) was 
interested in both and had a separate ac- 
count or accounts in each. In Burra Hudda 
he had an interest in some 30 villages: 
In Chota Hudda he had a one-half interest 
in respect of whieh he had been allotted 
in severalty by a tinal decree for partition 
about 100 bighas. 

By the end of 1927 the owners of two 
separate accounts in Burra Hudda—num- 
bered 7 and 8—had defaulted in payment 
of their share of the revenue and their 
separate interest had been put up for sale 
without result. On January 5 and 6, 1923, 
the Collector directed that the whole estate 
be put up for sale on February 23, 1928. 
On that date the entire estate was sold by 
auction to one Suresh Sanyal for Rs: 85,000. 
In the events which have since happened the 
persons entitled in right of this purchase 
are (1) respondent No. 3A, Bahadur Singh 
Singhee, the only contesting defendant, in 
respect of Burra Hudda, (2) the first rese 
pondent in respect of Cnota Hudda which 
he purchased from Singhee for Rs. 12,000, 
(3) certain persons formerly interested in 
Chota Hudda who have been allowed by 
the first respondent to buy back from him 
their former interest. 

The three suits which have given rise to 
the present consolidated appeal were nied 
in 1928 and 1929. By their plaints the 
appellants challenged the revenue sale of 


‘February 23, 1928, as wholly void for want - 


of jurisdiction and bad for irregularities, 
but the learned Subordinate Judge founa 
against these contenticns. ‘hey aliso allege 
ed, however, that in respect to the revenue 
sale the first respondent in concert with 
his son Gopal, and with Suresh Sanyal (the 
nominal bidder) had been guilty of fraud 
or improper conduct to the prejudice of his 
co-owners inthe estate, and contended that 
by reason thereof, the purchase was one, 
in which they could claim to share by re- 
covering thei former interest in Burra 
Hudda upcn payment of a proper propor- 
tion of the purchase money. In eachcase 
the learned trial Judge accepted this 
contention aud gave the plaintifis a decree 
(January ô, 1931), directing Bahadur Singh 
Singhee to convey tu them their former 
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share on receipt of a proportionate part of 
Rs. 85,000. Reiief was granted in thi foroi 
as being in accordance with tne decisjon of 
this Board ia Deonandan Prashad v. Janki 
Singh (1), where a coowners morigagee by 
making default in the payment of revenue 
had intentionally brought about a revenne 
rele Se ne to purchase himself. 
e learned Judges of the High Oo 

(0. C. Ghose and 85. K. Ghose, Sir paa 
appeal dismissed the three suits with costs 
(April 11, 1933) holding that no fraud or 
improper conduct towards his co-owners in 
respect of the revenue sale had been prov- 
ed against the first respondent, and that 
it was no longer open to the plaintiff who 
had carried inno cross-objections to the 
decree of the trial Court, to maintain that 
the revenue sala should be set aside for 
want of jurisdiction or irregularity. 

Suresh Sanyal was the manager employed 
by a widow lady Srimati Sailasuta Debi 
who was guardian of her two minor gong. 
She had been minded for some time 
before 1926 to buy Touzi No, 151 
on behalf of her sons if it wag 
brought tosale and was prepared to bid 
up to four lacs of rupees for it. Suresh 
Sanyal had been given a lac of rupees to 
enable him to make the usual 25 per 
centum deposit. As the price fetched was 
Rs. 85,000 only he paid the whole of the 
Purchase money at the time of the saleon 
February 28, 1928. But he had made an 
arrangement with Gopal Ohakravarii, the 
first respondent's son, that the whole interest 
in Chota Hudda and a one-third interest 
in Burra Hudda should be purchased: for 
Gopal (really for his father, the first rege 
pondent) who was to pay therefor a sum 
bearing the same proportion to the total 
purchase price as the land revenue thereon 
bore to the total revenue assessed on the 
estate. He took from Gopal a promissory 
note dated February 23, 192d, for Rs. 36.000 
which had been drawn up prior to the sale 
in terms which contemplated that this 
amount might be required to meet Gopal’s 
share of tne deposit. It bore a note made 
later on the same date showing that 
Ks. 31,100 was sufficient to meet Gopal’s 
share of the whole purchase price. It ig 
not now necessary to determine the exact 
date at which this arrangement was come 
to nor to ascertain how much Srimati Sailas 
suta was told about it and when. On any 


(1) 44 I A 30; 39Ind. Cas, 346; 15 A LJ 154; 32 
L J'206; v1. OW N 433;1 P L W294; diz) MW S 
254; 25 0 L J 289; 21 ML T 240; 5 L W 526; 19 
Bom, L R 410; 44 O 573, A I R 1916 P 0 297 (P O), 
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view Suresh Sanyal in making it was acting 
improperly as manager for the estate of 
infanis; and in the opinion of the High 


Court neither he nor the first respondent- 


nor Gopal can be acquitted of dishonest 
conduct towards Srimati Sailasuta, though 
by some date in March she was consulted 
about a conveyance tothe first respondent. 
By a deed of sale dated February 25, 1928 
(which may or may not have been ante- 
dated), Suresh Sanyal purported to convey 
to Gopal the whole interest in Chota Hudda 
for Rs. 4,269, the proper proportion of 
Rs. 85,000 according to the land revenue 
assessment, this sum being treated as paid 
out of the promissory note for Rs. 36,000 
above mentioned. By another deed dated 
March 12, 1928, Gopal purported to convey 
to his father, the first respondent, a one- 
half interest in Ohota Hudda _ for 
` Rs. 2,134-8-0, i. e, half of the sum which 
he had paid to Suresh Sanyal. The Com- 
missioner, upon application made to him, 
was willing to set aside the sale if the 
revenue in arrear was paid up, but by 
July of 1923 this had amounted to about 
Re, 1,10,000, and as none of the co-sharers 
managed to raise the money the sale was 
coniirmed on August 17, 1928. Gopal in 
July and August, 1928, had conveyed to 
certains of the cc-sharers in Ohota Hudda 
part or whole of the interests they had 
formerly had therein at prices which appear 
from the deeds of sale. Srimati Sailasuta 
Debi in September, 1928, took steps to 
prosecute Suresh Sanyal and the Ohakra- 
vartis for their conduct in connection with 
the revenue sale, and on September 25, 
1928, a suit against them was brought by 
her minor sons asking for a declaration 
that the minors were the real purchasers 
of touzi No. 151 at the revenue sale and 
were entitled to the sale certificate, to 
mutation of their names in the revenue 
records, and to possession. Srimati Saila- 
suta Obtained possession from the Ooilector, 
but having become involved in much 
litigation over the matter, she applied on 
August 16, 1929, to the District Judge under 
the Guardians and Wards Act (VIIL of 1890) 
for leave to sell the minors’ rights to 
Bahadur Singh singhee (the contesting 
respondent upon this appeal) for the sum 
of Rs. 2,31,00U without any covenant for 
title and subject to all risks and litigation. 
Leave was given, the money paid into 
Oourt and the purchase completed. There- 
upon Bahadur Singh Singhee was sub- 
stituted for the minors as plaintiff in the 
suit which they had brought against 
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Suresh Sanyal and the Ohakravartis and on 
August 28, 1929, this suit was settled by 
a compromise under which Gopal gave up 
all claims and was relieved of all liability 
under the promissory note for Rs. 36,000 
title to tougi No. 151 was agreed to have 
vested in Bahadur Singh Singnee by virtue 
of his purchase from the minors’ estate ; 
but it was arranged that he should convey 
to the first respondent for Res. 12,000 the 
zemindari interest in Ohota Budda. Tiere- 
after the first respondent conveyed to 
certain of his former cossharers in Chota 
Hudda their former interest or part thereof 
for agreed consideratiqn. 

‘The main question which has arisen upon 
these transactions is whether the appellants 
whose former interest was in Burra Hudda 
can Claim against the contesting respond- 
ent Bahadur Singh Singhee, whose interest 
is now solely in Burra Hudda, that he is 
recynvey their 
former interest to them against payment 
of proportionate part of the sum of 
Rs. 85,000, the purchase price for the whole 
TN at the revenue sale of February 23, 

Upon this question it is not now contend- 
ed by the appellants that the revenue sale 
was brought about by the first respohdent 
or that default of payment by him has 
any bearing on the case.’ Nor is it now 
maintained that. his action in connection 
with an application made by him to have 
the two Huddas separated into two inde- 
pendent estates was in any way improper. 
lt ia not now necessary to examine the 
diticulties which had beset him in his 
project for developing a building estate— 
Called the Regent Park estate—on certain 
lands within Unota Hudda and adjacent 
thereto. The position of the first respon- 
dent vis-a-vis the company which nad keen 
promoted for that purpose neither em- 
phasises nor obscures what is sufficiently 
plain—that it was very much to his interest 
that his rights in Ohota Hudda should not 
be extinguished by a revenue sale, but 
that if the rest of the estate was vested 
ina few substantial persons his interests 
would be in less jeopardy from default by 
his co-owners, If a revenue sale came to 
be held, the first respondent was tully 
entitled to make arrangements whereby the 
property should be purchased partiy or 
wholly on his behalf: to such a purchase 
his co-owners were not entitled to object 
nor was it necessary that he should inform 
them in advance of his intentions. The . 
plaintifs’ case now rests upon allegations 

= 


1939. 
that the first respondent himself, or by his 
son Gopal, acted so as wrongfully to 
interfere with the auction sale of Febr- 
uary 23, 1928, and this case lies within 
a Narrow compass. 

On February 22, 1928, suit No. 36 of 
1928, was instituted before the First Sub- 
ordinate Judge, 24 Parganas by three of 
the present respondents, then interested in 
Chota Hudda, seekirtg inter alia a declara- 
tion that the sale advertised for noon on the 
following day was illegal and irregular and 
asking that the Collector be restrained 
from proceeding with it. The learned 
Judge, who was quite probably familiar 
with last-minute applications for the stay 
of sales, was applied to on the morning 
of February 22, for an interlocutory in- 
junction. The matter could not that day 
be gone into, but it was fixed for the 
following morning. Meanwhile the learned 
Judge was unwilling to go so far as to 
request the Collector to postpone the sale, 
but was willing that the parties should be 
given a copy of his order adjourning the 
case so that they could produce it before 
the Collector, who would then decide upon 
his course of action. Indeed by his order 
he “directed” that a copy be shown to the 
Collector. It appears that the first res- 
pondent’s son Gopal obtained a copy of 
this order of adjournment and at 10 A.M. 
‘on the next morning, in,,company with a 
European solicitor, Mr. Morgan (who acted 
for the Regent Park Syndicate, Ltd,). 
waited upon the Collector at his house and 
attempted in vain to obtain from him a 
promise to postpone the sale. Later in the 
morning—probably at or about the time 
when the sale proceedings were about to 
begin—Gopal verbally renewed his request 
to the Collector, basing it on the fact that 
the Givil Court was to hear the injunction 
matter on that morning. The Collector by 
his order said: “The same gentleman 
came to see me at my house at 10 A. M. this 
morning and made other objections against 
this sale. Had he then asked for the sale 
to be adjourned to a later hour this after- 
noon I would have allowed this, but as it is 
I cannot grant the time and the sale must 
proceed at the hour fixed.” In the present 
case the trial Judge has held upon this 
evidence that Gopal wilfuily suppressed 
the order until just before the sale, and in 
this was guilty of a trick in order to ensure 
that the sale should be held, that his 
father’s co-owners should be taken by 
| Surprise and should not compete as bidders. 
The learned Judges of the High Oourt have 
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reversed this finding, holding that the first 
respondent and his eon Gopal did what 
was possible to be done in the circumstances 
to induce the Collector to stay the sale. 
Their Lordships are in agreement with the 
High Court: they are of opinion that this 
particular allegation’of fraud or trickery 
rests upon an unproved and ill grounded 
suspicion. It is very far from clear that 
the first respondent or his son desired that 
a sale should take place. In order to 
Tegain the former interest of the first 
respondent it was in the event of a sale 
necessary to buy it back under the arrange- 
ment with Suresh Sanyal, and the terms 
of the promissory note of . February 23, 
1928, show that it might, so far as they 
could see, have cost them ever a lac of 
rupees at a time when their money was 
exhausted. Moreover the title obtained 
from Suresh Sanyal cannot have appeared 
to them as strong or likely to go unchalleng- 
ed. Their arrangement with him was an 
expedient to avoid some part of the disaster 
of a sale, rather than a transaction which 
they deliberately preferred as bettering 
their position. The correspondence shows, 
and it is not denied, that up to February 
18, 1928, the first respondent desired to 
prevent a sale from being held and there 
is nothing, in their Lordships’ view, in the 
evidence as to his arrangement with 
Suresh Banyal which proves that he had 
changed his mind on this point by the 
22nd. 

It is alleged that the first respondent and 
his son dissuaded possible bidders from 
attending the sale by deceiving them into 


‘a belief that the sale would not be held 


on the day appointed. The. trial Judge has 
found these allegations proved, holding 
that both Gopal and his father deliberately 
misled co-sharers who could have bid at 
the sale and by thus driving them away 
purchased a very valuable property at a 
grossly inadequate price. The High Court 
have reversed this finding also :— 

“We shall go into the question as to whether 
Dwarkanath Ohakravarty secured the services ofa 
friendly purchaser, but for the moment we are of 
opinion on the materials on the record that Dwarka- 
nath Chakravarty had not been guilty of any acts 
of bad faith towards his co-sharers, that he had not 
lulled his co-sharers into a sense of security, that he 
had not abused their contidence and that he did 
everything that was humanly possible for him to 
do to prevent the sale. We are further of opinion 
that all the co-sharers knew at all material times 
that the sale could not be prevented inasmuch ag 
the arrears of revenue had not been paid. Further we 
are of opinion that Dwarkanath Chakravarty did not 
doanything to prevent his co-sharers from becoming 
possible bidders, The story of dissuading bidders 
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tests on the evidence of Ram Ohandra Banerjee, 
Pancheowrie, Apurba Mitter and Phani Banerjee. 
We have examined this evidence minutely and we are 
of opinion that in point of fact Dwarkanath 
Chakravarty did not dissuade possible bidders at 
the sale for arrears of Government revenue. It is 
noteworthy that of the persons alleged to have been 
dissuaded at the time of the sale no one has been 
examined and as regards the persons alleged to 
have been dissuaded before the sale the only wit- 
nesses on that point are Hazari, Panchcowri, 
and Raghumani. We have examined the evidence 
of these witnesses in the light of the argumente 
submitted by the plaintifis-respondents, but we are 
unable to place any reliance on their evidence. The 
allegations made up to this point against Gopal 
Chandra Chakravarti have not been substantiated, 
nor is there any evidence whatsoever which we can 
accept that Dwarkanath Ohakravarty had given 
assurance to the co-sharers that under no circum- 
stances would the sale come on and that in any 
event he would take all effective steps to protect the 
` interests of the co-sharrers.” 


Their Lordships, having examined the 
evidence upon this head are prepared to 
accept the view of it taken by the High 
Court. They think that as proof of fraud 
or bad faith towards the other co-sharere, 
itis of very doubtful quality. In parti- 
cular, there is no acceptable evidence that 
any of the co-sharers were minded at the 
time to bid or that they were so unreason- 
able as to treat the first respondent or his 
son as persons in a position to give 
reliable assurances as to what the Ool- 
lector would do in the matter of the 
sale. Their Lordships do not regard it 
as proved that any such assurances 
were in fact given. That this part 
of the plaintifis-appellants’ case was accept- 
ed by the trial Judge isa circumstance of 
weight, buton more than one point ‘the 
learned Judge's suspicions of the first 
respondent and his son have led him into 
findings of fact which cannot be supported 
~ and are not now maintained on this appeal. 
He has found, for example, thatthe first 
respondent was defaulting intentionally in 
making payments of revenue in order to 
bring about a sale, a finding which may 
well have coloured his opinion on the other 
points. Their Lordships are not able in 
these circumstances to regard as con- 
clusive his opinion upon this part of the 
evidence, and they think that the learned 
Judges of the High Court were right in 
forming an independent opinion: Indeed 
the evidence of Raghumaniis almost the 
only evidence which even at its face value 
amounts to evidence of an untrue state- 
ment. of fact : but his story that Gopal in 
the afternoon of February 22, told him 
that the Subordinate Judge had granted 
an injunction is an improbable story 
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which cannot beaccepted. It is not shows 
to their Lordships’ satisfaction that it wa» 
or was thought to be in the interest o. 
the first respondent that any co-sharer, i 
willing to pay upthe arrears of revenue 
and so to stop the sale, should be dis 
couraged from so doing. This would seer 
to have been a more probable course o* 
action on their pari than to bid as pur 
chasers, since it would have required lesr 
than half a lac. 

In these circumstances their Lordships 
do not find it necessary to consider wha' 
would in law have been the consequencer 
had such conduct “as is alleged agains! 
the first respondent and his son beer 
brought home to them: but they cannot 
omit to note that as against Bahadu» 
Singh Singhee it is conceded that the relie. 
granted against him by the trial ‘Cours 
could not be justified without proof tha 
Suresh Sanyal had notice of the wrongfu 
acts complained of. The learned Judges 
of the High Court appear to have thought 
that it was necessary for the appellants 
to prove that Srimati Sailasuta Debi her. 
self had knowledge of such acts at the 
time of the purchase, but the knowledge 
of Suresh Sanyal as her agent would ir 
law be notice to her. The appellante 
however, can point to nothing in the 
evidence which would warrant a finding, 
that Suresh Sanyal had any knowledge 
of the statements which the appellantr 
complain of as having driven biddere 
away. This want of evidence cannot be 
supplied by describing the arrangements 
made by him with Gopal at the time oh 
the sale asa conspiracy or by regarding 
the witness Ram Chandra Banerjee, as æ 
“dummy bidder.” 

No view that can be taken on these 
matters discloses any clear or compelling 
motive on the part of the first respond: 
ent or his son to inform Suresh Sanyal 
of any mis-statements made by them tc 
the other co-owners of the estate, or other 
solid ground for thinking that any such 
information was imparted to him before 
the sale. However wrongiully these persons 
may have acted towards Srimati Sailasuta 
Debi or the minors, no mis-statements made 
to co-sharers could without proof be held 
to have been brought to Suresh Sanyal's 
notice, and the appellants’ claim to a 
reconVeyance of their formers interests 
in Burra Hudda must fail on this ground 
also. 

Their Lordships will not here discuse 
whether the case of Deonandan Prashad Y. 
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Janki Singh (1) or 5.90 of the . Indian 
Trusts Act (II of 1882) would have ground- 
ed a claim to the relief which was granted 
by the trial Court on the assumption 
that Suresh Sanayal and through him 
Srimati Sailasuta Debi and the contesting 
Yespondent had notice of the acts com- 
plained of. a 

It remains only to consider whether the 
High Court were rightin ruling that the 
appellants should not be heard to maintain 
that the trial Judge was wrong in refusing 
to set aside the revenue sale on the 
grounds of want of jurisdiction or irre- 
gularity as no cross-objections unde O, XLI, 
T. 22 of the Code had been filed. This 
is a claim to relief founded upon different 
grounds from those upon which the trial 
Court's decree proceeded, and upon 
Principles different from those which 
underlie the relief given by the decree. 
In, their. Lordships’ view the case came 
clearly within the condition imposed by 
the concluding words of sub-r. (1) of 
r. 22 “provided he has filed such objec- 
tions in the Appellate Court, etc., ete.” 
It was contended, however, that the 
language of-r. 38 of the same order was 
wide enough to cover tbe case. Even if 
their Lordships assume .that the High 
Court was not wholly ‘without power to 
entertain this ground of apneal — an 
assumption to which they do not commit 
themselves—they are clearly of opinion 
that r. 33 could not rightly be used in 
the present case so as to . abrogate the 
important condition which prevents an 
independent appeal from being in effect 
brought without any notice of the grounds 
of appeal being given to the parties who 
succeeded in the Court below. The 
Secretary of State in Oouncil may not 
have been a necessary party to the pro- 
cerdings as regards the claim to have 
the revenue sale set aside (Balkishen Das 
v. Simpson (2) ), but the argument in favour 
of the competency of the appeal upon 
this point is not improved by the fact 
that one of the three guits was dismissed 
in. the trial Court as against the Secretary 
of State in Council who did not appear at 
the hearing ‘before the High Court. 


Their Lordships will humbly advise His 
Majesty. that these consolidated appeals 
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should be dismissed with costs. 

S. Appeals dismissed. 

Solicitors for the Appellants :— Messrs. 
W. W. Box &Co. 

Solicitors for the Respondent :—Messrs. 
Barrow Rogers & Nevill. 





LAHORE HIGH COURT 
Execution First Civil Appeal No. 83 
of 1937 ‘ 
June 17, 1938 
Tek Caano, J. 
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J UDGMENT- DEBTORS— RESPONDENTS 

Punjab Debtors’ Protection Act (II of 1936), 8.4 
—Applicability—Attachment and alienation ordered 
before coming into force of Act—Section, if applies 
—Substantial rights accruing to decree-holder before 
Act, if affected, 

The intention of the Legislature was not to make 
the provision ofs. 4, Punjab Debtors’ Protection 
Act, retrospective, but its operation was confined 
only to those cases in which a Civil Court "orders" 
that land be attached and alienated temporarily, 
at a time when the Act is in force. 

On July 24, 1933, the decree-holder applied for 
attachment and temporary alienation of certain 
agricultural land and a garden belonging to the 
judgment-debtor. The application was granted. 
The Collector suggested 2 lease for a certain sum 
for a periodof 20 years. The Subordinate Judge 
agreed to the period, but in order to find out 
if a larger sum could be realized, ordered that the 
“lease be sold", The decree-holder applied for per- 
mission to bid at the auction, and this permis- 
sion was granted on November 4, 1935. The 
auction was held on December 4 and 5, 1935, by 
the bailiff, who reported that the highest bid was 
that of the deocree-holder for a period of 20 years. 
The judgment-debtor on December 21, 1935, filed 
an application of objections, purporting ‘to be 
under O. XXI, r.90 and s. 47, Oivil Procedure 
Code. This application came up before the Court 
on March 27, 1936. A datein August was fixed 
for the evidence of the parties. Before that date, 
however the Punjab Debtors’ Protection Act II of 
1936, came into force on June 6, 1936: 

Held, that s. 4 did not apply but even if it 
be held that 8. 4 was intended to govern cases 
in which the order of the Civil Court, that land be 
attached and alienated temporarily, had been pas- 
sed before its commencement, and in which final 
orders had not been passed, the presént case had 
reached 2 stage when the decree-holder had acquired 
substantial rights whith could not be affected by 
a change in the procedural law without any pro- 
vision to this effect in the Amending Act. Delhi 
Cloth & General Mills Co. v. Incom-taz Commis- 
sioner, Delhi (1), Colonial Sugar Refining Co, v. 
Irving (2), relied on, Nagi Ahmad v, Sheo Shankar 
Lal (3), distinguished. 

Ex. F.0. A. from the order of the Sub- 
Judge, First Olass, Dera Ghazi Khan, 
dated December 13, 1936. - - 

-. Mr. M. L. Puri, for the Appellant. 


Mr, S. L. Puri, for the Respondents, 


` tion and conduct of the 
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Judgment.—On January 26, 1926 the 
appellant obtained a money decree for 
Rs. 9,550 against the defendants. Proceed- 
ings in execution went on till 1933, during 
which pericd a part of the decreta! amount 
was lealized. On July 24, 1933, the 
decree-holder applied for attachment and 
temporary alienation of certain agricultural 
land and a garden belonging to the judg- 
ment-debtor. The application was granted 
and it was ordered that the land and the 
garden be attached and alienated tempo- 
Tarily. On June 21, 1935 the papers were 
sent to the Collector for making sugges- 
tions asto the amount and the period for 
which the temporary alienation was to 
be made. The Collector suggested a lease 
for a certain sum for a period of 20 years. 
The Subordinate Judge agreed to the 
period, but in order to find out if a larger 
sum could be realized, ordered that the 
“lease be sold.” The decree-holder applied 
for permission to bid at the auction, and 
this Permission was granted on November 
4, 1935. The auction was held on Decem- 
ber 4 and &, 1935 by the bailiff, who 
reported ihat the highest bid was that of 
the decree-holder for a period of 20 years 
in lieu of 1,100. The judgment-uebtor ask- 
ed . for, and was granted, time to file 
objections. On December 23, 1935, he filed 
an application of objections, purporting to 
be under O. XXI, r. 90 and s. 47, Civil 
Procedure Code, alleging that there were 
material irregularties in publishing and 
conducting the auction sale, and praying 
that the same be set aside. This applica- 
tion cameup before the Court on March 
27, 1936, when an issue was framed as to 
whether there had . been ‘any’ material 
irregularities or illegalities in the publica- 
3 sale, and if so 
. whether any substantial loss: had been 
caused thereby tothe judgment-debtor. A 
date in August was fixed for the evi- 
dence of the parties on this issue. Before 
that date, however the Punjab Debtors’ 
Protection Act II, of 1936, came into force 
on June 6, 1936. On August 14, 1936 the 
judgment-debtor applied that the Subordi- 
date Judge had no jurisdiction to deal 
further with the matter and that tke pro: 
ceedings be transferred to the Colléctor, as 
laid down in s. 4 ofthe Act. The Subordi- 
nate Judge has granted the application and 
has directed ‘that the proceedings be trans- 
ferred. to the Collector.. From this order an 
appeal has been preferred to this Oourt 
“by the decree hoider. ` ` 

It is conceded by Counsel for the respon- 
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dent that the order is appealable under 
8.47. On the merits, the Jearned Counsel 
for the appellant has urged that s. 4 of 
Act II of 1936 was inapplicableto the case. 
He points out that here the land and garden 
had béen “ordered to be attached and 
alienated temporarily” long before’ the 
Act came into force. He also urges that 
having regard to the large amount still 
outstanding in the decree and the smallness 
of the area of the land attached, the 
period of the temporary alienation had 
also been fixed by the Court at 20 years, 
and the only question for determination was 
the amount for which the lease should have 
been granted. For this purpose proposals had 
been invited from the Collector, and after 
consideration of thcse proposals the Sub- 
Judge had decided to hold an ‘auction- 
sale” with a view to see if a higher 
amount could te obtained, so that further 
relief might be afforded to the judgment- 
debtor. Tne ‘auction-sale’ had accordingly 
been held on December 4 and 5, 1935, and 
the highest bid of the decree holder 
accepted.“ All that remained to be done 
was to consider the objections of the 
judgment-debtor under O. XXI, r. 90, as to 
whether there were any material -irregu- 
larities in conducting and publishing the 
sale which had resulted in substantial loss 
to the judgment-debtor. If these objections 
are dismissed, then under s. 65, Civil 
Procedure Code, the property sold is to be 
deemed to have vestedin the decree-hclder 
from the date of the “sale”. It is therefore 
contended that certain rights had vested 
in the decree-holder before the Act came 
into force on June 6, 1936 and therefore 
the Act, which has not been made 
retrospective by the Legislature, could not 
affect those rights. In my opinion these 
contentions ‘are well founded and ‘this 
appeal must succeed. Section 4 of the Act 
Teads as follows: 
“Notwithstanding anything contained in any other 
enactment.forthetime being in force, whenever a 
Oivil Court orders that land be attached and alienated 
temporarily in’ the execution of ‘a decree’ for the 
payment of money, the proceedings of such attach- 
meni and alienation shall be transferred to the 
Collector.” : 
. It will be noticed that there is no 
provision in this section relating to cases 
Where a Civil Court has already ordered, 
before the Act came into force, that land, 
be “attached and alienated temporarily.” 
The section expressly refers to cases 
in which a Oivil Court “orders” that 
land be attached and alienated. This 
clearly indicates that the intention of the 
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Legislature was nof to make the provision 
retrospective, but its operation was 


confined only to those cases in which a 
Civil Court “orders” that land be attached 
and alienated temporarily, at a time 
when the Act is in force. In the present 
case, the order of the Civil Court that the 
land and garden of the judgment-debtor 
be “attached and alienated temporarily” 
Was passed as far back as June 1935 
anditherefore the proceedings which were 
going on in order to determine the 
terms of the alienation on June 6, 1936 
when the Act came into force, appear to 
be outside the purview of s, 4. 

But even if it be held that s. 4 was intend- 
ed to govern cases in which the order 
of the Civil Court, that land be attached 
and alienated temporarily, had been passed 
before its commencement, and in which 
final orders had not been passed, it seems 
to me that the present case had reached a 
stage when the decree-holder had acquired 
substantial rights which could not be 
affected by a change in the procedural law 
without any provision to this effect in the 
Amending Act. As has been stated above 
in this case the “auction sale of the lease” 
had been held, and the only thing that 
remained to be done was to consider the. 
objections of the judgment-debtor as to the 
publication and conduct of the sale. If 
these objections are dismissed the lease 
will have effect from the date of the 
sale which is anterior to the commencement 
of the Act. The rule as to the applica- 
bility of amending statutes to pending 
cases is well settled. As pointed out by 
their Lordships of the Privy Council in 
Delhi Cloth & General Mills Co. v, Income- 
tax Commissioner, Delhi (1), at p. 290* : 

“While provisions of a statute dealing merely with 
matters of procedure may properly, unless that con- 
struction be textually inadmissible, have retrospec- 
tive effect attributed to them, provisions which touch 
aright ın existence at the passing of the statute 
are not to be applied retrospectively in the absence 
of express enactment or necessary intendment.” 

In the present case 1f the proceedings 
are transferred to the Collector the rights 
of the parties will be further affected by 
the provisions in s, 5 which allows for 
partial exemption of land for the main- 
tenance of the judgment-debtor and 
members-of his family who are dependent 
on him. No such provision existed under 

(1) 9L 284; 106 Ind. Oas.156; A I R 1927 P O 
242; StI A 421; 4 OW N 1053;°8P LT 791; 25 
ALJ 964; 53 ML J 819; 47 CL Jl; 30 Bom, 
. LR 60; I L T40 Lah 1 320 WN 237;29P L 

.R 37; 27L W 179 (P U.) 
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the old law, and in case the sale is up- 
held the judgment-debtor will not be 
entitled to claim any such exemption. 
There is thus a substantial infringement 
of the rights of the parties by the new 
statute and this cannot be given effect to 
in the absence of aclear provision in the 
statute : see Maxwell on Interpretation of 
Statutes (Edn. 7}, p. 194, and the decision 
of the Privy Council in Colonial Sugar 
Refining Co. v. Irving (2). 

The learned Counsel for the respondent 
referred mə to Nagi Ahmed v. Sheo Shankar 
Lal (3), in which a notification had been 
issued in the United Provinces under s. 68, 
Civil Procedure Code, declaring that 
“with effect from April !, 1932 the execution of 
decrees in cases in which a Civil Court has ordered 
any agricultural land situated in the United Pro- 
vinces of Agraand Oudh or any interest in such land 
to be sold, shall be transferred to the Collector.” 


It was held that the notification applied 
to a case where an order for sale had 
been passed by a Civil Court before the 
date entered in the notification but the 
sale was to take place after that date. 
This case is clearly distinguishable. In 
the first place there is a material 
distinction between the wording of the.. 
notification in the case cited and s. 4 of- 
(Punjab) Act II of 1936. The noiification 
refers to cases, in which a Oivil Oourt 
“has ordered” the sale of the land, 
before the promulgation of the notification. 
In the Act,ashas been stated above, the 
words are “whenever a Civil Court orders.” 
The notification was thus expressly made 
retrospective while the Act is not. Secondly, 
in the Lucknow case no substantial rights 
had come in existence, as on the date of the 
notification the sale had yet to be effected, 
In the present case the auction sale had 
been held and all that remained to be done 
was to consider the objections under 
O. XXI, r. 90. If these objections were 
rejected the sale would be automatically 
confirmed, and the rights of the decree», 
holder relate back to the date of the salo, 
I hold therefore that the order of the lower - 
Oourt transferring the proceedings to the 
Collector is erroneous. I accordingly accept 
the appeal, set aside the order of the - 
Court below and remand the case toit for - 
determination of the objections of the 
judgment-debtor under O. XXI, r. 90. In 
the circumstances I leave the parties to 
bear their own costs in this Court. Both - 


(2) (1905) A 0369; 74LJ P O77; 92 LT 738; 21 
TL R51 


(3)8 Luck. 504; 145 Ind. Oas. 363; AIR 1933 
Qudh 274;10 O W N 517, 6 RO OL, 5 
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Counsel have been directed to cause 
their clients to appear before the lower 
Court on Avgust 1, 1938. 
D.. Case remanded. 


MADRAS HIGH COURT 
Civil Appeal No. 135 of 1935 
October 20, 1938 


Kine, J. 
KOCHERLAKOTA GOPALA RAO— 
| APPELLANT 


versus 
KOPPARAJU LAKSHMINARASAMM A— 

E _ RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 73—Money 
received by ,decree-holder as result of rateable dis- 
tribution — Appropriation of, in case of single or 
more ihan one debt. 

A decree-holder cannot appropriate the sum he 
receives by way of rateable distribution in anyway 
he likes. What he receives goes towards the payment 
of every rupee of his debt if it be regarded as a single 
debt, or equally towards the payment of all the debts, 
if they are more than one including also his claim 
for costs. Bardwell v. Lydall (1), relied on. 

Mr. B. V. Ramanarasu, for the Appellant. 

Mr. K. R. Lakshminarasamma, fcr the 
Respondent. 

Judgment. —This appeal raises an in- 
teresting point with regard to the effect of 
rateable distribution of assets upon the 
amounts payable to the decree-holder under 
the decree in O. S. No. 326 of 1929. That 
decree awards the decree-holder a certain sum 
payable by defendants Nos. 1 and 2, and also 
a further sum by way of costs payable by 
not only defendants Nos, 1 and 2, but defend- 
ant-No. 3 also. The decree was executed by 
the decree-holder and in his own execution 
petition and in another execution petition 
by another creditor of defendants Nos. 1 and 
2, he received -a certain sum amounting 
roughly to about one-half of the total decree 
amount by way of rateable distribution. 
Subsequently to the receipt of this money 
defendant No. 3 bas admittedly paid Rs. 100 
to the decree-holder. In 1934 defendant 
Nos. 3 filed a petition in the Court of the 
District Munsif of Bezwada praying that 
full satisfaction might be entered in his 
favour with regard to that portion of the 
deeree for which he was liable, namely 
costs. Both the learned District Muúnsif 
and the learned Subordinate Judge of 
Bezwada have dismissed this petition. 
Hence this appeal. 

I have not had the advantage of hearing 
any arguments on behalf of the respondent. 
But it seems to me quite clear “from the, 
principles contained‘ in ‘the English “cases 
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cited by the learned Counsel for the appel. 
lánt that these decisions of the Courts below 
are wrong. The right of the decree-holder 
to receive the money which he received in 
the rateable distribution was derived from 
the fact that there was payable to him 
a total sum in respect of what may fairly 
be called two debts due by his judg- 
ment-debtors. For both these debts defend- 
ants Nos.1 and 2 were liable and for that 
relating to costs defendant No. 3 also. The 
decree-holder opposes defendant No, 38 
application to record full satisfaction and 
argued that he had a right to appropriate 
this money to any portion of the decree 
which he liked and at first sight it does 
appear as if such aright may reasonably be 
claimed inasmuch as the money was realize 
ed by the sale of property which was the 
property of defendants Nos. 1 and 2 alone. 
The fact however still.remains that it was 
because of the total of the two debts that the 
respondent was able to get as much as 
he did get by way of rateable distribution. 
It will teen be clearly inequitable ard une 
fair for him to claim after receiving the 
money that it must all go towards the 
satistaction of the first of these two debts. 
The result would then be that he.had 
received for the first debt more than was 
due to him under the provisions of tke 
rule dealing with rateable distribution and 
less on the second debt. 

The case which is the foundation for the 
argument of the learned Counsel for the 
appellant is Bardwell v. Lydall (1) decid: 
ed more than a century ago in the 
English Courts. hat was a case in 
which a guarantee had been given 
by the defendant to the plaintiffs to be 
responsible for the debts to a certain 
Lionel Mayhew to the extent of £400. 
Mayhew’'s debts to the plaintiffs amounted 
eventually to £625, and he became virtually 
insolvent and entrusted his properties to 
trustees for payment of his creditors. The 
trustees paid the plaintiffs, ês. 7d. in- 
the pound on this sum of £625. They then 
sued the defendant on his guarantee for 
the remainder of that debt, which amounted 
to less than £400. It was held by the 
Court that 8s. 7d. in the pound which had 
been received was 8s, 7d, in every pound of ` 
the £625, which constituted the debt and 
therefore to the extent of 8s. 7d. every 
pound of the £400, which had been grante 
ed by the défendant had already been 
paid off. The liability therefore under 

(1) (1831) 7 Bing. 489; 131 E R 189; 5 Moore & ` 
Fayne 327;9 L3 OF 148; 33 RRS. ©, 777 
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the guarantee amounted only to the re- 
maining lls. 5d. in the pound. I have 
carefully considered this case, which has 
been followed in subsequent cases in 
England and consider that it must apply 
in principle to the facts of the present 
case. The decree-holder here, it is clear, 
cannot appropriate the sum he receives by 
way of rateable digtribution in any way 
he likes. He must admit that what he has 
Teceived goes towards the payment of 
every rupee of his debt if it be regarded 
as a single debt, or equally towards the 
payment of both the debts contained in the 
decree if they are regarded as two debts. 

-It is clear from the calculations made by 
the learned Subordinate Judge that if this 
Print of law is to be accepted, the appel- 
lant is entitled to a credit for the sum of 
Rs. 89-15-0, It has already been said that 
he has paid Rs. 100. The total amount of 
Rs. 159-15-0 is more than the amount of 
costs with interest due at the time of the 
payment under the rateable distribution. 
Therefore the appellant is entitled to suc- 
ceed in his contention that he has fully 
satisfied his liability under the decree. In 
the result this appeal must be allowed and 
the appellant's petition ordered with cots 
throughout. 


N38. Appeal allowed. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 106 of 1937 
and 
Second Civil Appeal No. 942 of 1937 
December 6, 1937 
ADDISON AND Din Monammap, JJ. 
JASPAT RAI— APPELLANT 

e ` VETSUS8S 
KAHAN CHAND AND OTHERS— 


E. i [RESPONDENTS 

xecution sale—Decree-holder purchasing propert 
not conducting himself honestly. but in py die 
regard to the rights of previous mortgagee—Sale 
held invalid—Civil Procedure Code (Act V of 1908), 
8. 1l—Order held not final until time of appeal 
gan elapsed—~The matter cannot become res judi- 
cata. 

-One L mortgaged certain property to one J 
and subsequently he mortgaged the same property 
along with some other property to K. K insti- 
tuteda suit on the foot of his mortgage, implead- 
ing J among the defendants. The Oourt held 
that the property should be sold free from 
mortgage butthe sale proceeds should be deposited 
in Court for payment to J the previous mortgagee, 
and to the surplus alone, if any, would K beentitled. 
In execution of this decree, K himself purchased 
the property in question, but he neither impleaded 
J in the courge of exécution proceedings uor did 
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he deposit the money in Court, The sale was 
confirmed behind the back of J and the sale 
certificate, too, was issued. Subsequently J made 
an application under s,47 read with 3,151, Oivil 
Procedure Code, alleging that K had committed 
fraud on the executing Court. This application 
was dismissed by the executing Court. Against 
this decision, J appealed. In the meantime, the 
Official Receiver of L, the mortgagor put the pro- 
perty in question to auction and J purchased 
the equity of redemption. Thereupon K instituted 
a suit against J and others for possession of 8 
part of a house along with certain other pro- 
perty. The same questions that were raised in 
the course of execution proceedings were once 
more raised in the regular suit. The Subordinate 
Judge decreed the suit. Theappeal of J which had 
arisen out of the execution proceedings, came on 
for hearing and was dismissed on the ground 
that the question of the legality of the sale to 
K was rea judicata, inasmuch as a judgment on 
that point had been pronounced against J, in 
aisuit by K; by the Subordinate Judge and no 
appeal had been presented against that order till 
then though it was not barred: 

Held, that the mortgaged property could not 
be sold without protecting the rights of J nor 
could K purchase it in utter disregard of the 
burden under which it rested. The sale, there- 
fore, held at the back of the previous mort- 
gagee was not valid. 

Held, also that an order is not final until the 
time of appeal has lapsed or till the appeal has 
been finally decided. In appesl in execution the 
matter was not res judicata and that the case 
should have been disposed of on merits, Dalipa 
v. Suraj Kaur (3), Laohmi v. Bhulli (4), Sheosa- 
gar Singh v.Sitaram Singh (5)and Abdullah Asghar 
Ali Khan v. Ganesh Dass (6), referred to. 


L. P. A. from an order of Mr, Justice 
Dalip Singh, dated June 8, 1937. 

Sodhi Charan Singh, for the Appellant. 

Mr. Charan Singh, for the Respondents 

Din Mohammad, J.—This judgment 
will dispose of Letters Patent Appeal 
No. 106 of 1937 and Second Appeal 
No. 942 of 1937. The facts bearing upon 
the questions of law involved in these 
appeals may be shortly stated. On October 
93, 1922, one Lok Nath mortgaged certain 
proparty toone Jaspat Rai and, on April 
15, 1925 he mortgaged the same property 
along with some other property to Khushi 
Ram. Khushi Ram instituted a suit on the 
foot of his mortgage, impleading Jaspat 
Rai among the defendants. Jaspat Rai 
put in his pleas stating that Khushi Ram 
was not entitled to the relief prayed for 
unless and until he (Jaspat Rai) was fully 
paid eff or the property mortgaged was 
sold subject to his (Jaspat. Rai's). rights. 
In avery unhappily worded judgment, the 
Subordinate Judge held that the property 
should be sold free from mortgage but the 
sale proceeds should be deposited in Court 
for payment to Jaspat Rai, the previous 
mortgageé, and to the surplus alone, if 
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any, would Khushi Ram be entitled. A 
preliminary decree was drawn up in ace 
cordance with this judgment, and was 
made final on August 14,1931. In execu- 
tion of this decree, Khushi Ram himself 
purchased the property in question, but 
he neither impleaded Jaspat Rai in the 
course of execution proceedings nor did he 
deposit the money in Court. Thesale in 
favour of Khushi Ram was confirmed be- 
hind the back cf Jaspat Rai and the sale 
certificate, too, was issued to Khushi Ram. 
In the meantime, Khushi Ram died and 
one Kahan Chand was brought on the 
record as his legal representative. Charan 
Das and Jagiri Mal, sons of Lok Nath, 
who had taken the place of the mortgagor, 
Lok Nath, were adjudged 
and their estate vested in the Official 
Receiver. 

On June 20, 1935, Jaspat Rai made an 
application under s. 47 read with s. 151, 
Civil Procedure Code alleging that Khushi 
Ram had committed fraud on the executing 
Court in not disclosing the terms of the 
decree and in not depositing the sale pro- 
ceeds in Oourt as directed by it. He 
further averred that no notice was sent 
to him in the course of the execution 
proceedings and that his rights had thus 
been adversely affected. This application 
was resisted by Kahan Chand and was 
dismissed by the executing Court on May 
22, 1936. Against this decision, Jaspat 
Rai appealed to the Court of the District 
Judge, Mr Dhawan. In the meantime, the 
Official Receiver of the insolvent’s estate 
put the property in question to auction and 
‘Jaspat Rai purchased the equity of redemp- 
tion. Thereupon, on February 12, 1936, 
‘Kahan Chand instituted a suit against 
Jaspat Rai and others for possession of a 
part of a house along with certain other 
property. The same questions that were 
Taised in the course of execution proceedings 
were once more raised in the regular suit. 
On January 12, 1937, the Subordinate Judge 
decreed the suit with costs repelling all 
contentions raised by Jaspat Rai. On 
January -20, 1937, the appeal of Jaspat 
Rai, which had arisen out of the execution 


proceedings, came on for hearing before . 


Mr. Dhawan and was dismissed on the 
ground that the question of the legality 
of the sale to Khushi Ram was res judicata, 
inasmuch as a judgment on that point 
had been pronounced against Jaspat Rai 
‘by the Subordinate Judge on January 12, 
1937, and no appeal had been presented 
against that order till then. From. that 


JASPAT RAI V. KAHAN OHAND (LAH.) 


insolvents 


181 10 


decision Jaspat Rai preferred an appeal to 
this Court which was heard by Dalip 
Singh, J. on June 8, 1937. He endorsed 
the opinion of the District Judge on the 
question of res judicata and dismissed the 
appeal. It may be mentioned here that 
by that time the order of the Subordinate 
Judge, on the basis of which the plea of 
res juaicata had prevailed, had been set 
aside by Sardar Sewa Singh, Additional 
District Judge,on May 14,1937. Letters 
Patent Appeal No. 106 of 1937 has been 
preferred from the decision of Dalip 
Singh, J. while appeal No. 942 of 1937 has 
been presented by Kahan Oband against 
the order of the Additional District Judge 
dismissing his suit. 

The first question that arises for deci- 
sion in this case. is whether the sale in 
favour of Khushi Ram was valid and 
hence binding upon Jaspat Rai. We have 
no hesitation in saying that Khushi Ram 
did not conduct himself in an honest 
manner in so far as he did not implead 
Jaspat Rai in the course of execution pro- 
ceedings and did not deposit in Court any 
amount for him, It appears that his 
intention was to keep Jaspat Rai in the 
dark and not to let him know how the 
affairs were being arranged to his detri- 
ment. In Parashram v. Balmukana (1) 
a sale that was held without notice to the 
person affected thereby was set aside. 
Similarly in Mul Rai v. Bura Mal (2) a 
Division Bench of this Court maintained 
the order of the Subordinate Judge who 
had set aside a sale suo moto on the ground 
that the property which was to be sold free 
from any encumbrance had been sold subject 
to a mortgage in favour of the decree- holder. 
The learned Judges remarked: 

“There can be little doubt that when the Court 
is empowered to make an order, it has inherent 
jurisdiction to see that that order is carried into 
effect, The sale admittedly contravened the ex- 
press direction of the Court and s. 151, Oivil 
Procedure Oode confers ample power upon the Court 
to make such orders as may be necessary for the 


ends of justice or to prevent abuse of the process 
of the Court.” 


Here the mortgaged property could not 
be sold without protecting the rights of 
Jaspat Rai nor could Khushi Ram pur- 
chase it in utter disregard of the burden 
under which it rested. ‘There still remains 
the question whether - Jaspart kai not 
having appealed against the order of the 
ik Kaka agi Judge in Kahan Chand's suit, * 
before the hearing of his appeal by Mr. 

(1) 32B 572; 10 Bom. L R 752. 

(2) A I R 1931 Lah. 344; 134 Ind. Cas. 292; 12 L, 
602; 32 P L R863; Ind: Rul. (1931) Lah. 916, 
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Dhawan, could maintain the plea of the 
illegality of the gale in the Court of Mr. 
Dhawan. On behalf of Jaspat Rai reliance 
has been placed on Dalipa v. Suraj Kaur 
(3) which suys that an order is not final 
until the time of appeal has lapsed or till 
the appeal has been finally decided. We 
are in respectful agreement with the 
principle enunciated therein. Further the 
position appears to tts to be this: if the word 
“suit” conveys only the idea of proceedings 
in an original Court, as held in Lachhmt 
v. Bhulli (4) the plea of res judicata could 
not be taken for the first time in appeal 
and if “suit” covers, appeals and it is open 
to the parties to raise a plea of res judicata 
even in the Appellate Courts then the plea 
could not prevail before Dalip Singh, J. 
as long before he heard the appeal, the order 
of Subordinate Judge repelling the con- 
tention raised by Jaspat Rai, had been 
reversed by the Additional District Judge. 
There is abundant authority in support of 
the proposition that the appeal destroys the 
finality of tbe decision of the original 
Court and the judgment of the original 
Court is superseded by that of the Court 
of Appeal See Sheosagar Singh v. Sitaram 
Singh (5) and Abdullah Ashgar Ali Khan 
v. Ganesh Duss (6:. We hold therefore that 
the maiter was not res judicata in the Court 
of Mr. Dhawan and that the case should have 
been disposed of on the merits. 
same ground Dalip Singh, J.’s order cor» 
not stand, 

We however do not consider it neces- 
sary to remand the appeal arising out of 
execution proceedings to the District Judge 
as we have given ample opportunity to 


‘the parties to argue their appeal on the 


merits and it will serve n> useful purpose 
to remit the case and to waste further 
tima of the Courts in this matter. We 
are satisfied that the objections raised by 
Jaspat Rai were valid and that they should 
have been allowed. For these reasons we 
accept the appeal, reverse the order of 
Dalip Singh, J. as well as the order of the 
District Judge and that of the executing 
Court and allowing the objections of Jaspat 
Rai, set aside the sale in favour of Khushi 
a ATR 1916 Lah. 177; 34 Ind. Oas. 581; 48 PR 


(4) 8 L 384; 104 Ind, Cas, 849; AIR 1927 Lah. 
289; 28 P LR174 (FB) 

(5) 240 616; 241 A50; LO WN 297; 7 Sar. 
124 (P O.) 

(6) 450 442; 42 Ind. Cas. 959; AIR 1917 PO 
201; 44I A 213; 128 P W R 1917; 22 MLT 451; 22 
O W N 12i; 3PL W 381; 26 O LJ 568;15A L 
J 889; 19 Bom. LR 8723; SAM L J 12;7 L W 62; 
a) 


-132P L R 1917; (1818) MW N7/PO 


TOPANDAS ALIMOHAND v, AMMU MULLAH MURAN (SIND) 


On the: 


391. 


Ram. In view of the decision arrived at 
above, it isnot necessary to deal at length 
with Second Appeal No. 942 of 1937. The 
decision of the Additional District Judge 
accords with the view taken by us and we 
therefore dismiss the appeal. Jaspat Rai 
will get his costs from Kahan Ohand in all 


the Oourtsin both Letters Patent Appeal . 


No. 106 of 1937 and Second Appeal No, 942 
of 1937. 
D. Letters Patent appeal allowed. 
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SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Application No, 9 of 1936 
September 23, 1938 
Davis, J.C. AND TYABJI, J. . 
TOPANDAS ALIMOHAND—APPLIOANT 
versus | 
AMMU MULLAH MURAN AND ANOTHER -—- 
OPPONENTS 
Karachi Small Cause Courts Act (IV of 1929), s. 28 
Pi ae — “Owner” includes equitable owner as 
“The term“owner” in s 28, Karachi Small Cause 
Courts Act, isto be construed not so strictly as to 
exclude the equitable owner. It does not only include 
legal owner. The words “alleging himself to be the 
owner" are very wide, and the powers conferred upon 
the Court by the section ara also very wide. 


Mr. Fatehchand Assudomal, for the Appli- 


cant. 
Mr. Chandiram Thawardas, for the Op- 
ponents. 


Davis, J.C.—This is an application in 
revision against an order of the Judge of 
the Small Cause Court, Karachi, in which 
he directed on an application by the morte 
gagee under s. 28, Karachi Small Cause 
Courts Act, the sale of certain movable 
property seized by a landlord for arrears of 
rent. Itis contended by the applicant in 
revision that “owner” in s. 28, Karachi 
Small Cause Courts Act, means the legal 
owner only and cannot include the mort- 
gagee of a chattel as found by the Judge, 
but it is clear that s. 24 is intended to 
apply much the same principle and process 
to distraint for arrears of rent asin Eng- 
lish Law, for instance, the period during, 
which, application can be made for the 


release of goods distrained under s. 28 is. 


five days which is the same time as is 
allowed in English Law for application for 


release to be made by the grantee under | 


a bill of sale of goods distrained for arrears 


of rent: (see Halsbury's Law of England, - 


Vol. 3, p. 142, Vol. 11, p.132 Edn. 1910). 
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Therefore, it appears to us that the term 
” ins; 28 ‘isto be construed not so 
strictly as to exclude the equitable owner. 
‘The distinction between the legal and 
beneficial owner so markedin English Law 
‘is not so marked in Indien Law. The use 
‘of the term English mortgage illustrates 
the difference and the word “owner” in 
B. 28 may well include, as the Advocate for 
. the opponent argues, not only the legal 
but the equitable owner also. But reading 
through the words of s. 28, itis clear that 
they are wide enough to cover a person 
whose claim as owner may not satisfy the 
legal jurist. Section 28 refers to the debtor 
or any other person alleging himself to be 
the owner of any property seized. The 
words “alleging himself:to be the owner” 
are very wide, and the powers conferred 
upon the Court by. the section are also very 
wide. Itistrue that the Judge when he 
refers “tothe lién of the owner” provokes 
argument because a person cannot have 
alien upon his own gocds, but a pledgee 
can have a charge upon goods not his own 
and whén “owner” in s. 28 is construed 
to include an equitable as well as a legal 
owner, no difficulty arises. 

If the applicant had alleged himself to 
be the owner of the goods basing his title 
upon the bypothecation bond, his applica: 
tion would have easily come within the 
provisions of s. 2x. We think that this 
revision application is not entitled to 
succeed. The defect, if any, inthe appli- 
Cation was one of form rather than of 
substance, and we dismiss the revision 
application with costs accordingly. 

D. Application dismissed. 





LAHORE HIGH COURT 
Letters Patent Appeal No. 135 of 1937 
: January 17, 1938 
ADDISON AND DIN MoHAMMAD, JJ. 
MODERN CHEMICAL WORKS, 
LtD., BARODA-——PLAINTIFF—APPELLANT 


versus 
Pandit MAN MOHAN NATH DAR-~ 
DEFENDAN T— RESPONDENT 

Company—Winding up — Company registered in 
Indian State — Resident of British India holding 
shares — Winding up proceedings in State Court— 
Share-holder not submitting to jurisdiction of State 
Court — Call order, if can be enforced— Duty of 
Liquidator suing share-holder in British India. 

In a personal action a decree pronounced by a 
Court of a foreign state in absentem, the defendant 
not having submitted himselfjto its authority is by 
international law a nullity. Gurdyal Singh v. Raja 
əf Faridkote (3) and Ganesh Das v, Ajudhia Saran 
(4), relied op, 
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The defendant was a share-holder ina ‘company 
registered in a Baroda State and a resident in 
British India. Liquidation proceedings in respect of 
the company were started before Baroda Liquidation 
Court. The defendant did not submit to its jurisdic- 
tion but still that Court made a call order on the 
defendant in absence of an express agreement in the 
Articles of Association that the disputes with the 
share-holders should be settled by the State 
Oourt : 

Held, that the call order against the defendant 
made by the Baroda Liquidation Court was made 
without jurisdiction and could not heenforéed as 
such in British India. It was therefore, necessary that 
the Liquidator suingthe defendant in British India 
should prove all the facts necessary to establish the 
liability of the defendant. In order to allow the 
plaintiff to succeed, it must also be established that 
thecall order for the particular amount was neces- 
sary and just. The mere fact thet a call order was 
made did not amount to such proof, Emanuel v. 
Symon (6) and Guruswamt v. Mahomed Khan (7), 
relied on. Copin v. Adamson (5), explained. [p. 


, col, .] 

L. P. A. from the decree of Mr. Justice 
Bhide, in S.A. No. 291 of 1937, dated 
June 24, 1937. 

Mr. Bhagwat Dayal, for the Appellant. 

Mr. Vishnu Datta, for the Respondent. 

. Addison, J.—Most of the facts of this 
case are given in Modern Chemical Works 
Lid, Baroda v. Manmohan Nath Dar (1) 
the suit being remanded for trial on the 
merits. The suit hasnow been dismissed 
onthe ground that the company in diqui- 
dation had not proved that notice was 
given tothe defendant when the call order 
was made, Edulji Burjorji v. Manekji 
Sorabji (2) being followed in this respect. 
The lower Appellate Court dismissed the 
appeal from this decision, and a Single 
Judge ofthis Court dismissed the second 
appeal. The reason given by the Single 
Judge however was not ihat of want 
of notice but because there was no 
evidence to show on what grounds the 
balance due on the shares was being 
called. Against this decision this appeal 
under the Letters Patent has been preferred. 
The general law is not in doubt. In a 
personsl action adecree pronounced by 
a Court of a foreign state in absentem, 
the defendant not having submitted him- 
selfto its authority is by international 
law a nullity see Gurdyal Singh v. 
Raja of Faridkote (3) and Ganesh Das v. 
Ajudhia Saran, 158 Ind. Cas. 24 (4). In the 
present case, the defendant did not submit 
himself tothe jurisdiction ofthe Liquida- 


tion Court of Baroda. 4 
(1) A I R 1935 Lah, 975; 160 Ind. Oas. 346; 17 L 341; 
38 P L R 662; 8 R L 528, 
(2) 11 B 241, A 2 
(3) 22 O 222; 21 I A 171; 6 Sar. 503;112 P R 1894 


(PO). 
(4) 158 Ind. Oaa, 24;8 R L 185, 
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It was contended however on behalf of 
the appellant that the fact that the defend- 
ant was a share-holder in a company, 
Tegistered in Baroda, which was thus sub- 
ject tothe Baroda Court, rendered him 
subject tothe jurisdiction of the Baroda 
-Oourt and Copin v. Adamson (5) was cited 
as establishing this proposition. This 
authority however as now held, does 
no go further than to lay down that 
wherein the Articles of Association it 
-was agreed that the share-holders would 
be subject to the jurisdiction of the 
French Courts, only in these circumstances 
the French Courts had jurisdiction over 
-him in his absente and the judgment 
passed by them could be enforced by the 
English Courts. This is clear from 
Emanuel v. Symon (6). That is a case 
where there was a partnership between 
the defendant and others in Australia. 
A certain decree was passed against the 
defendant in his absence after he had 
returned to England. It was held that 
the defendant, not being domiciled in 
Western Australia, nor resident there 
atthe date of the action in the Supreme 
Court of that Coleny, and not having ap- 
peared totheprocess or expressly agreed 
to submit to the jurisdiction of that 
Court; was not bound by its finding or 
decree; and thatthe action in England 
which was based on that finding and 
decree could not be maintained. The 
exact effect ofthe Exchequer case was 
there defined. These decisions were 
followed by a Division Bench in Guruswami 
v. Mahomed Khan (1), whereit was said 
that by the fact of entering into a 
partnership in a foreign country a person 
does not bind himself to submit to the 
jurisdiction of the Courts of that country, 
in regard to matters arising in connection 
with that partnership and the judgment 
was held to be without jurisdiction as the 
defendant had nct appeared or submitted 
to the jurisdiction of the foreign Court. Jt 
was not contended in the appeal before us 
that the Articles of Association contained 
an express agreement that disputes with 
share-holders should be settled by the 
Barcda Court. 

The defendant did not submit to the 
jurisdiction of the Baroda Liquidation 


w gsr) 9 Ex. 845; 48 LJ Ex. 161; 31 L T 242; 22 

A 58. 

in © 03081 K B 302;77LJKB 180;98L T 304; 24 
(7) A IR 1933 Mad. 112; 140 Ind. Oas.f588; 83 M 

L J.761; 36 L W 756; Ind, Rul, (1933) Mad. 28; (1932) 

M W N 1314. 


Court nor did be appear there and there 
is no question that he is a resident of 
British India and has allalong been: sgo. 
On the authorities, therefore, it must be 
held that the call order against the 
defendant made by the Baroda Liquidation 
Court was made without jurisdiction and 
cannot be enforced as such in British 
India. It is therefore necessary that the 
Liquidator should prove all the facts 
necessary to establish the liability of 
the defendant. This was practically said 
when the case was first before this Bench 
where it was pointed. out that the suit 
wasin the form of an ordinary action. 
It is stated in the call order that the 
defendant was served toappear before the 
Liquidation Court in Baroda, but there 
isno evidence on the record to establish 
that a call of Rs. 20 per share was necessary 
and just. In order to allow the plaiutiff 
to succeed in this action, as pointed 
out by the learned Single Judge, this 
should have been established. The mere 
fact that a call order was made does 
not amount to such proof. In the cir- 


cumstances, therefore, we dismiss this 
appeal but make no order as to costs. 
D. Appeal dismissed. 


RANGOON HIGH COURT 
Civil Revision Application No. 303 of 1937 
January 14, 1938 

Dung ey, J. 

U PAW TINT —APPLIOANT 

versus 
U THAN DAING AND ANOTHEK— 

RESPONDENTS. 

Limitation Act (IX of 1908-as amended in 1927), 
8.20—Whole endorsement, whether should be written 
by person making payment. 

Under the present law allthat is necessary is that 
the endorsement should have been signed by the 
person making the payment, and it is quite un- 
necessary that the whole endorsement should have 
been written by the person making the payment. 
Arunachellum Chetty v. Ismail Hussain (1), held no 
longer good law. 

O. R. App. from the decree of the Assistant 
District Court, Pakokku, dated July 17, 
1937. 

Mr. Kale, for the Applicant. 

Mr. Wellington, for the Respondents. 

Order.—This is an application in revi- 
sion against the judgment and decree of 
the Assistant District Court of Pakokku in 
Civil Appeal No. 18 of 1937. Learned Couns 
sel for the respondents frankly admits that 
he is unable to support the judgment of the 
learned Assistant District Judge. The judg- 


ah 
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ment held that the claim of the plaintiff, 
who is the applicant before this Oourt, was. 
barred by limitation, and on this ground 
he reversed the judgment and decree of the 
Township Court of Pakokku, which granted 
a decree to the plaintiff-applicant for the 
recovery of the amount due upon a pro- 
missory note. Now there is an endorsement 
on the back of this promissory note regard» 
ing the payment of interest. Admittedly, 
the plaintiff-applicant himself wrote this 
endorsement; but he stated that both the 
defendants had signed underneath this 
writing. The learned Assistant District 
Judge relying upon a decision of the Chief 
Court of Lower Burma in Arunachellam 
Chetty v. Ismail Hussain (1) held that the 
order to save limitation the whole of the 
endorsement must be written by the debtors 
themselves. It is plain that he did not 
refer to the provisions of s. 20, Limitation 
Act, upon which he relied. If he had 
done so, he would have found that s. 20, 
Limitation Act, was amended in 1927 by an 
amendment of the proviso to subs. (1), and 
that this amendment rendered obsolete the 
judgment of the Ghief Couit in Arunachel- 
lum Chetty v. Ismail Hussain (1). The 
provisc.as it now stands is as follows: 

“Provided that, save in the case of a payment of 
interest made before the: first day of January 1928, 
an acknowledgment of the payment sppears in the 
handwriting of, or in a writing signed by the per- 
son making the payment.” 

Consequently, it is clear that under the 
present law all that is necessary is that the 
endorsement should have been signed by 
the person making the payment, and this 
is a question which the learned Judge has 
not considered. It is quite unnecessary that 
the whole endorsement shculd have been 
written by the person making the payment, 
Moreover. under the old law upon which 
Arunachellum Chetty v. Ismail Hussain 
(1) proceeded, no writing cfany kind was 
required in the case of a payment of inter- 
est, and the old proviso upon which this 
case was decided referred to a payment 
of principal only. The decision of the 
learned Assistant District Judge was clearly 
wrong, and his judgment and decree are 
set aside, and the appeal is remanded to 
his Court for decision upon the metits. The 
costs of this application in revision will 
follow the result of the appeal, Advotvate's 
fee two gold mohurs. 

: D. Appeal 1emanded. 


“G)5LBRI08; 4 Ind, Ons, 374, 
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NAGPUR HIGH COURT 
` Civil Revision Application No. 36 
of 1937 
December 21, 1937 


Nryoar, J. : 
GAJADHAR RAMOHANDRA JATIA 
AND ANOTHER —DEFENDANTS— APPLICANTS 


versus 
RAMBHAU-—PLAINTIFR—NON- 
APPLICANT 

Transfer of Property Act (IV of 1882), 2.108 (c)— 
Lessee sub-letting to another — Original lessor pre- 
venting sub-lessse from using property before. expiry 
of sub-lease—Sub-lessee required to pay extra amount 
to secure fresh lease from lessor—Sub-lessee, if can 
sue lessee for damages and recover amount paidin 
excess, over and above other dimages. 

Section 108 (c), Transfer of Property Act secures to 
the lessee the benefit of an unqualified covenant for 
quiet enjoyment. Where the lessee ofa theatre grants 
a lease thereof to another for a certain period but 
before the expiry of this period the original lessor, 
the proprietor of the theatre who has previously 
served & notice on the lessee, intervenes and prevents 
the sub-lessee from using the theatre and the latter is 
compelled to take a fresh lease from the proprietor 
on a pryment of an additional sum, thereisa breach 
of the implied covenant for quiet enjoyment when the 
sub-lessee's possession was interrupted by the pro- 
prietor of the theatre in asgertion of his paramount 
title. The sub-lessee can therefore bring a suit for 
damages against the original lessee and is entitled to 
recover the surplus amount paid by him to secure a 
fresh lease over and above the other damages. 
Naorang Singh v. Meik (11, relied on. 3 

0. R. App of the degree of the Oourt 
of the Small Causes, Wardha, dated 
October 13, 1936, in O. 8 No. 582 of 1936, 

Mr. N. K. Banerji, for the Applicants. 

Mr. W. B. Pendharkar, forthe Non-Appli- 
cant. 

Order.—This is an application for revi- 
sion of the judgment of the Small Oause 
Court, Wardha, in Civil Suit No. 582 of 

36. 

The applicants, who were defendants in 
the lower Court, were lessees of a theatre. 
On August 26, 1935, the proprietor of,the 
theatre served a noticeon the applicants’ 
determining their lease with effect from 
September 10, 1935, on account of default 
in payment of rent. On September 5, 1935, 
the applicants had granted a lease of the 
theatre to the non-applicant (plaintiff) for a 
period of 15 daysi.e., from September 7, 
1935, to September 21,1935, whereby they 
were to receive Rs. 24 as rent for the use of 
the theatre for three days between September 
7and 10, and Rs. 56 for the remaining 
days. The non-applicant perfomed three 
plays without any hitch but on September 11, 
the proprietor intervened and prevented 
him from using the theatre withthe result 
that he had to take a fresh lease from him. 
for the period ending September 21, 1935, 
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for Rs. 101, Consequently the non-applicant 
sued the applicants for damages due to the 
disturbance of his possession by the pro- 
prietor and claimed reimbursement for 
the loss of his income and the surplus pay- 
ment by him of Rs. 45 (Rs. 10,156) to the 
proprietor. The lower Court decreed the 
plaintiff's claim tothe extent of Rs. 56-9-0 
which includes the aforesaid sum of 
Rs. 45. % 

The point for determination is whether 
the plaintiff could lawfully compel the 


defendants to compensate him for the extra: 


amount of Rs. 45 which he had to pay to 
obtain a fresh lease from the proprietor and- 
thus secure quiet enjoyment of the subject- 
matter of the lease. That raises the ques- 
tion as to the scope of the covenant for quiet 
enjoyment which is implied in every lease. 
Section 108 (e) of the Transfer of Property 
Act says. “The lessor shall be deemed to 
contract with the lessee that he may hold 
the property during the time limited by the 
lease without interruption.” It is evident 
that every lease implies a covenant for 
quiet enjoyment which is designed to protect 
the lessee from interruptions not only by 
the lessor or his heirs and successors and 
assigns but also by persons claiming by 
title’ paramount. This provision in the 
Transfer of Property Act secures to the 
lessee the benefit of an unqualified covenant 
fcr quiet enjoyment. In England, where 
the covenant for quiet enjoyment is in 
majority of cases in express covenant it 
may be either restricted i. e. that the lessee 
shall peaceably hold and enjoy the demised 
premises during the term without interrup- 
tion by the lessor or persons claiming 
through or under him, or absolute, in 
which case it extends also to interruption 
by persons claiming by title paramount 
, (see Halsbury’s Laws of England, 2nd 
Edition, Vol. 20, pp. 238-239). This rule 
has been adopted in India as pointed out in 
Naorang Singh v. Meik (1). There appears 
to be but little doubt that in the present 
case there was a breach of the implied 
covenant for quiet enjoyment when the 
plaintiff's possession was interrupted by the 
proprietor of the theatre in assertion of his 
paramount title. 

The next question is what is the measure 
of damages? The lower Court, in assessing 
damages, took into consideration the loss of 
earnings on the night of September 11, as 
well as the payment of Rs. 45 to the 
paramount owner for securing a fresh 

(1) 50 O 68; 70 Ind. Oas. 161; A I R 1923 Qal. 41; 36 
C LJ 28;270W NIL : 
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lease. It is contended that the sub-lessor 
cannot be held liable to pay that sum on 
the ground that it was not the direct conse- 
quence of breach of the covenant for quiet 
enjoyment. I cannot assent to this conten- 
tion. The sub-lessee, in consequence of 
his eviction by the paramount owner, lost 
the term of his sub-lease To get it back 
he had to pay Rs. 45 over and above what 
he had to pay to the sub-lessors. The sub- 
lessors had, under their covenant, bound 
themselves to indemnify the sub-lessees 
against disturbance of their possession by 
the paramount owner, as already shown and 
they were compelled to pay the aforesaid 
sum tothe latter in order to avoid the loss 
inflicted on them by the sub-lessors’ breach 
of their covenant. The direct and im- 
mediate consequence of the breach of the 
covenant was that the sub-lessees were 
obliged to pay the sum of Rs. 45 in order to 
put themselves inthe p sition they would 
have been in, had there been no breach of 
the covenant. Mayne on Damages at p. 205 
(sth Edition) enunciates the law in this 
behalf on the authority of some English 
cases that where an action is brought 
against the cecupier by a person with 
superior title and the fcrmer comprom:ses 
by pasing money, he is entitled in an 
action upon the covenant for title to recover 
the whole sum so paid. The present case 
clearly falls within the principles of the 
law so enunciated. The lower Court was 
therefore right in including Rs. 45 in ase 
sessing damages awarded by it. 

The application is dismissed with costs. 
Pleader's fees Rs. 10. 

D Application dismissed. 





ALLAHABAD HIGH COURT 
Civil Revision Application No. 177 of 1938 
December 7, 1938 
Mout, J . 
GOBIND PRASAD—APPLIOANT 
versus 
Musammat BATULAN AND oTagRs— 

Opposits PARTY 

U. P. Agriculturists’ Relief Act {XXVII of 1934), 
s. 2 (2)—Person holding proprietary grove but 
neither paying revenue nor rent nor local rate, 
whetlter agriculturist. . 

The law requires affirmatively that a person 
should be paying a local rate, though it sets a 
limit to that payment. A person who holds pro- 
prietary grove in a certain village but pays neither 
any revenue nor rent, nor any local rate cannot 
be deemed to be an agriculturist within the 
definition of that term in s. 2,U. P, Agriculturigts' 
Relief Act. 


896 


O. R. App. against the ordér of the District 
Judge, Shajahanpur, dated January 17, 1938. 

Mr. B.S. Darbari, , for the Applicant. 

Mr. Shambhu Prasad, for the Opposite 
Party. 

Order.—The only question involved in 
this revision is whethera person who holds 
proprietary grove in a certain village 
but pays neither any revenue nor rent, 
nor any local rate can be deemed to be an 
agriculturist within the definition of that 
terms ins. 2, Agriculturists’ Relief Act. In 
my view the answer must definitely be in 
the negative. A careful perusal of s. 2 (2) 
of the Act will show that the law contem- 
plates three classes of persons who are 
entitled to the benefit of the Act: firstly, 
persons paying revenue; secondly persons 
paying rent; and thirdly, persons paying 
some local rate under the District Boards 
Act. A money-lender residing in the city 
who purchases just one proprietary grove 
from some zamindar and does not hold any 
other land of any kind and consequently 
does not pay any revenue, rent or local 
rate, cannot possibly be deemed to be an 
agriculturist within the meaning of the 
Agriculturists’ Relief Act. The agrument 
on behalf of the applicant is that his case 
falls within the purview of cl. (e) of s. 2 
(2) of the Act which runs as follows: 

“A person holding land free of revenue who pays 
& local rate under s. 109, District Boards Act, 
(Act X of 1922) not exceeding Rs, 120 per annum”. 

The argument is that he is not paying 
a local rate exceeding Rs 120 per annum, 
because he is paying no local rate at all, 
and hence he is entitled tothe benefits of 
the Agriculturists’ Relief Act. The argu- 
ment, in my opinion, ignores the fact that the 
law requires affirmatively that a person 
should be paying a loca) rate, though it 
sets a limit to that payment. A person who 
does not pay any local rate at all and at 
the same time does not pay any revenue or 
rent is, in my opinion, not an agriculturist 
as defined by the Agriculturists’ Relief Act. 
The result therefore is that | dismiss this 
application with costs. 

8. Application dismisse d. 





LAHORE HIGH COURT 
First Civil Appeal No. 152 of 1937. 
October 10, 1938 

BHIDE, J. 
NANU MAL—PLAINTIRF—ÅPPELLANT 


versus 
Firm SHIBBA MAL-NAND KISHORE 
AND OTHRRS— DEFENDANTS — RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0: VIT; 
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r. 10, 0. XLIII, 7.1 (a), 8. 20 (c)—Plaint returned 
for presentation to proper Court—Plaintiff pre- 
senting it in that Court—Appeal againat decision, 
if can be presented—Pro-note—Suit on—Place at 
which payment is to be made not specified— 
Negotiable Instruments Act (XXVI of 1881), 


a. 70. 
The plaintiff should not be penalized merely 
the order of the 


because he has complied with 
lower Courtin order to safeguard his position. 

Where the Oourt returns the plaint for presenta- 

tion to the proper Court afd the plaintiff presents 

it there, the mere fact that he has already pre- 

sented the plaint in that Court, does not dis- 

entitle him to prosecute an appeal filed by him — 
against the decision of the lower Court returning- 
the plaint when he has complied with the orders . 
in order to save limitetion and to safeguard his 

Position in case his appeal is dismissed. Hurry 

Bux Deora v, Johurmull Bhotoria (2) and 

Sarat Kumari Dasi v. Amulya Dhan Kundu (3), 

referred to. 

Where a pro-note does not specify any place 
where the payment is to be made, it should ba 
presumed that the payment is to be made at the 
usual place of business of the creditor and the ` 
cause of action arises at that place. The fact- 
that the pro-note was liableto be presented under 
s. 70, Negotiable Instruments Act at a particular 
place, does not imply thatthe amount due on it 
is payable at that place. When the suit is against 
the maker, no presentment is necessary. Ghantya 
Lal v. Karam Chand (4), relied on. 

F, O. A. from an order of the Sub-Judge, 
First Olass, Karnal, dated April 14, 1937. 

Mr. Shamair Chand, for the Appellant. 

Mr. Bishan Narain, for the Respondent. 
(Musammat Kalawati,) 

Judgment.—The plaintiff in this case 
sued for recovery of Rs. 52,416 on the basis 
of a pro-note. The suit was instituted at 
Karnal but an objection was raised by the 
defendant that the suit was triable at 
Ambala inasmuch as the pro-note had been 
executed at Ambala and the money was 
payable there. The learned Subordinate 
Judge has upheld the contention of the 
defendant and returned the plaint for pre- . 
sentation to a proper Court. From this . 
decision the plaintiff has appealed. On. 
behalf of the defendant it was stated that 
the plaintiff had already presented the 
plaint to a Court at Ambala and in the 
circumstances he was not entitled to prose- 
cute this appeal. Reliance was placed on. 
Beni Madhub Das v: Jotendra Mohan . 
Tagore (1). The learned Counsel for the . 
the plaintiff explained that he had presented 
the plaint toa Court at Ambala in order, 
to save limitation in case his appeal was 
dismissed, and in the circumstances I am 
unable to see why the plaintiff should be: 
penalized merely because he has complied ; 
with the order of the lower Court in order 
to safeguard his position. The view taken 

(1)11 0 W N 765; 50L J 580, : 
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in Hurry Bux Deora v. Johurmull Bhotoria 
(2) and Sarat Kumari Dasi v. Amulya Dhan 
Kundu (3), also appears to be against the 
learned Counsel's contention. On merits 
the learned Counsel for the plaintiff con- 
tended that the pro-note did not specify any 
place where the payment was to be made, 
‘and that in the circumstances it should be 
presumed that the payment was to be made 
at the usual place of business of the plaint- 
iff. The learned Counsel for the defendant 
did not dispute this general proposition 
but contended that in the present instance 
the prosnote was liable to be presented to 
the latter at Ambala for payment in accord- 
‘ance with the provisions of s. 70, Negotiable 
Instruments Act, and therefore it should be 
held that the payment was to be made at 
Ambala. He also pointed out that the plaint- 
iff had not stated in the plaint that the 
money was payable at Panipat where the 
plaintiff resides. The plaintiff had alleged 
that the pro-note was executed at Panipat 
but it was found by the trial Court that 
the pro-nole was in fact executed at Ambala 
and this finding has not been disputed by 
the learned Counsel for the plaintiff. 

The sole point which requires decision 
therefore is whether in view of the provi- 
sions of s. 70, Negoliable Instruments Act, 
it should be held that the money due on 
the pro-note was payable at Ambala, The 
learned Counsel for the plaintiff has con- 
tended on the other hand that no present: 
ment isnecessary in the case of pro-note 
when the suit is against the maker of the 
pro-note. This contention appears to be 
Gorrect and is supported by the decision ia 
Ghaniya Lal v. Karam Chand (4), the pro- 
note in this case not being payable at a spe- 
cified place. The learned Counsel for the de- 
“ fendant next contended that there is evidence 
on tite record to show that part of the money 
due on the pro-note had actually been paid 
at Ambala but such payment would not 
necessarily show that the money was legally 
payable at Ambala. It appears that there 
was a previous pro-note in which it was 
definitely stated that the money would be 
payable at Panipat or Ambala. This recital 
has not been found in the pro-note on which 
the present suit is based; butin the ab- 
sence ofany clear recital in the pro-note, 
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it seems to me that the usual presumption 
that the money was payable at the place 
of residence or business of the creditor 
must prevail. I accordingly accept this 
appeal and setting aside the order of the 
learned Subordinate Judge, remand the 
case to him for decision on merits. Stamp 


on appeal will be refunded. Costs will 
follow final decision. 
D. Appeal allowed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1702 of 1935 
December 8, 1938 
BENNET AND VERMA, Jd. 
LACHMAN SINGH—Derenpant— 
APPELLANT 
versus 
MULW A— PLAINTIFR—RRBS8PONDENT 

Agra Tenancy Act (III of 1926), s. 197—Occupancy 
tenant planting grove — Grove, whether transferable 
—Auction-purchaser of trees of grove, at sale in 
execution of decree—Hts right in trees, 

Groves planted by occupancy tenant are not trans- 
ferable and therefore sn auction-purchaser of trees 
of grove in execution of a simple money decree 
acquires no right other than the right in the timber of 
the trees. Jalesar Sahu v. Rajmangal (4), explained. 
Ram Chander v. Tewart Hub Lal (1) and Kunwar 
Bahadur v. Gilsher Khan (5), referred to. 


S. C. A. from the decision of the District 
Judge, Budaun, dated September 6, 1935. 

Mr. P. M. Verma, for the Appellant. 

Mr. S. B. Johari, for the Respondent. 

Bennet, J.—This is a second appeal by 
a defendant against concurring decrees of 
the two lower Courts. The plaintiff brought 
& suit on the allegation that a certain plot was 
his occupancy tenancy and he had planted a 
grove on that plot and in 1923 the defen- 
dant, apparently in execution ofa simple 
money decree, had the trees of the grove 
put up to sale and purchased the trees but 
did not remove them. The plaintiff sued 
for an injuction requiring the defendant to 
vacate the land. The trial Court decreed 
that the defendant should remove the trees. 
within two months and failing that the 
plaintiff should be entitled to get them 
removed by execution and also granted 
Rs. 8 damages and three-fourths costs. 
The defendant appealed and the lower 
Appellate Court dismissed the appeal. The 
point raised for defence was that the 
nature of the occupancy-holding was change 
ed by the planting of trees and, therefore, 
the trees became transferable and the 
auction-purchase entitled the defendant to 
hold the land as long as the trees remained 
onit, that is to hold it as grove land. Th¢ 
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Courts below have held that the defendant 
has no such right. The defendant produced 
the dakhalnama Ex. 5 which stated that 
what was sold was darakhian ek gita bagh 
amba waghairah. This shows that what 
was sold was only the trees and not the 
grove land. 

Learned Counsel argued that because it 
was mentioned that there were some mane 
goes as well as other trees, and mangoes 
are fruit trees, therefore the dakhalnama 
implied that there was aright to oold the 
grove and use the fruit. But mangoes are 
capable of sale as timber trees and the 
word darakhtan in the dakhalnama im- 
plies that tit was only the wood of the trees 
which was sold. Reference was made by 
learned Counsel to certain rulings, one of 
which was Ram Chander v. Tewari Hub Lal 
(1). In that ruling an occupancy tenant 
had mortgaged a plot of his holdingin 1913 
and it was found that a grove existed on the 
plot at that date and that the tenant had 
Planted the grove with the implied permis- 
sion of the zamindar. It was held that the 
zamindars must have consented to the 
alteration of the tenure of that number from 
an occupancy tenure to a grove tenure and 
accordingly the number became capable of 
being mortgaged and could bə sold in 
execution of a mortgage decree. The 
raling states that although certain earlier 
rulings, namely Daya Kishen v. Mohammad 
Wazir (Q,aud Ram Dial v. Narpat Singh (3) 
had laid down that the planting of a grove 
by an occupancy tenant with the permission 
of the zamindar did not change the nature 
of his holding from occupancy tenancy to 
grove land, this dictum had not been 
followed in Jalesar Sahu v. Rajmangal (4) 
and two other single Judge rulings, and, 


therefore, the Bench did not desire to go. 
We find on 


back to the earlier ralings. 
examination in Jalesar Sahu v. Rajmangal 
(4) that the head note both in the A. L. J. 
and in the corresponding report in Jaleear 
Sahu v. Rajmangal (4) is misleading because 
it omits to say that there was a finding of 
fact that from the time permission was 
given by the zamindar to plant a grove the 
relations between ths zamindar and the 
tenaut were governed by a fresh contract 
and the occupancy rights remained ia 
abeyance during the special contract. The 
` (1) (1935) ALJ 505; 155 Ind, Oas. 358; A I R 1935 
All. 635; 7 R A920, 

a 13 A L J 833; 30 Ind. Cas, 565; A IR 1915 All, 

(8) 33 A 136; 9 Ind. Oas. 931;8 A LJ 190, 


(4) 43 A 606; 63 Ind, Oas. 437; A I R 1991 All. 168; 
ALO 616, ji ame, 
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case therefore was an excéption to the four 
propositions of law which were laid down 
on p. 608* of Jalesar Sahu v. Rajmangal (4) 
in this ruling. The second of those proposi- 
tions was: 

“Tf the holding or right to occupy derived from the 
landlord is an occupancy or non-occupancy tenancy 
within the meaning of those terms as used in the 
Agra Tenancy Act, then the permission to plant 
trees is not transferable, norsare the trees themselves.” 


The ruling therefore follows the previous 
doctrine and does not set up a different 
doctrine. In the present case we consider 
that there is no reason to differ from these 
previous rulings. The case before us is, of 
course, governed by the law prior to the 
present Tenancy Act, Act IIE cf 1926. We 
may note that the case of a mortgage before 
that Act of a grove standing on cecupancy 
land where there is a suit brought to 
enforce that mortgage after Act ITI of 1926 
stands on a different footing from the. 
present case, because, in the case of a 
mortgage the plaintiff may apply s. 43, 
Transfer of Property Act, and claim that as 
the transferable interest has now been 
acquired by the occupancy tenent in hig 
grove under s. 197-B, Act III of 1926, there- 
fore he should have the benefit of the fact 
that the interest has become transferable 
and should be allowed to obtain a mortgage 
decree. This view was taken by thé same 
Bench, which decided the case in Kam 
Chander v. Tewari Hub Lal (1) in a later 
case which was not reported go far as we 
are aware, namely Second Appeal No, 8 
of 1934, decided on November 6, 1936. 
Kunwar Bahadur v, Gilsher Khan, 169 Ind. 
Cas. 115 (5). 

Apart from mortgags cases, we see no 
reason to differ from the rulings under 
Act II of 1901 in regard to groves which are 
Planted by occupancy tenants and we 
fcllow those rulings in holding that the 
grove is not transferable. In the present 
case in the execution proceedings of ap- 
parently a simple money decree, there has 
been this auction sale of trees of the grove 
between the parties to the present guit. 
The question is what rights has the 
purchaser, at auction sale, acquired. We 
consider that he should acquire no rights 
other than the rights in the timber of the 
trees and accordingly the decision of the 
Courts below was correct. One point 
Temains and that is, that the period of two 
months granted by the trial Court in its 

5) Since Reported 169 Ind. Oas. 115; AIR 1937 


( 
All. 287; (1935) A L J 275; 1937 R D 59,1937 A L R 
441; 9R A 702. ; 
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decree ,has expired. We allow a further 
period. We dismiss this second appeal 
with costs except that we allow the defen- 
dant to remove the trees in dispute within 
a period of two months from the date of 
our decree, failing which the plaintiff shall 
be entitled to get the trees removed by 
execution. 


8. e Appeal dismissed. 


NAGPUR ‘HIGH COURT 
Miscellaneous Civil Case No. 118 


of 1937 
October 18, 1938 
Stona, U. J. AND OLARKE, J. 
COMMISSIONER or INCOME-TAX, 
OENTRAL anp UNITED PROVINCES, 
LUOKNOW—AppPLioant 
versus 
Tur CENTRAL INDIA SPINNING 
WEAVING anp MANUFACTURING 
Co. Lro., (EMPRESS MILLS)—Opposits 
Party 

Income Taz Act(XI of 3922 ag amended in 1929), 
2. 58-K (2)—"His share"—Meaning explained. 

The scheme of the Income Tax Act, is that the 
employer isto have the advantage of deductions in 
respect of money which he has contributed to the 
fund together with the incieaseto the fund which 
his money has earned prior to the time of the trans- 
fer of the fund to the trustees. He is not to have 
any benefit in respect of employee's contributions or 
interest thereon upto that time and he is not to have 
the benefit in respect of any interest that is earned by 
the fund after transfer. The words “his share” in 
8. 58-K (2) cannot be given the meaning “his con- 
tributions’ without doing violence to the language 
of the sub-section. “His share” means the employer's 
contributions and interest thereon, upto the date of 
transfer, 

Reference under s. 66 (2) of the Indian 
Income Tax Act XI of 1922 from the 
Oommissioner of Income-tax, Central Pro- 
vinces, Lucknow. 

‘ *Rai Bahadur D. N. Chowdhary, for the 
‘Applicant. 

Mr. A. V. Khare, 
Party. 

Order.—This matter comes before the 
Bench by way of a case siated by the 
‘Commissioner of Income-tax on the peti: 
‘tion of the assessee. It raises a point of 
‘construction of s. 58-K (2) of the Indian 
Income Tax Act and as one takes this view 
-or that will depend whether the assessee is 
entitled to a deduction of Rs. 46,675-12-4 
‘or not, The facts can be shortly stated, 

Section 58-K, together with a number of 
‘other sections, substantially altered the 
‘Income-tax law relating to deductions that 
were permissible in respect of transfers of 
provident funds. Prior to the amending 


for the Opposite 
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Act of 1929, where there had been este 
ablished by an employer a provident fund 
not vested in any trustees but remaining in 
substance the employer's fund, if the 
employer constituted a trust fund and 
transferred that fund to trustees he was in 
effect transferring money from himself to 
trustees,and the sum so transferred was 
permitted to be treated as an expenditure 
that could be set against income in the year 
of transfer. After the amendments effected 
in 1929, of which s. 58K is one, where there 
was such a transfer the employer (trans- 
feror) was not permitted so to deduct the 
amount of the fund transferred. In other 
words, the principle enunciated by the 
House of Lords in British Insulated and 
Helsby Cables and Atherton (1) was given 
statutory effect in India. At the same time, 
although the employer was not permitted 
to make that deduction io arriving at his 
net income, whenever out of that fund there 
was paid to members of the provident fund 
sums, those sums could, with certain deduc» 
tions, be allowed ag deductions from the 
employer's income. The question is: 
What deductions has one to make? Does 
one deduct the proportion of the sums so 
paid out referable to the employer's con- 
tributions prior to transfer, or dces one 
deduct the proporiion of the sums so paid 
out referable to the employer's contribu- 
tions plus interest thereon earned upto the 
time oftransfer? Patinto figures, on the 
facts here present, that can be expressed: 
Is the correct deduction Rs. 72,534-2-11 or > 
that sum plus Rs. 46,675-12-4? The 
relevant provisions of the Act are as follows 
(s. 58-K (2) ):— 

“When an employee participating in such fund is 
paid the accumulated balance due to him therefrom, 
any portion of such balance as represents his share 
in the amount so transferred tothe trustee (without 
addition of interest, and exclusive of the employee's 
contributions and interest thereon) shall be deemed 
to be an expenditure by the employer within the 
meaning ofcl. (iz) of sub-s, (2) ofs, 10, incurred in 
the year in which the accumulated balance due to the 
employee is paid.” 

It is said on behalf of the Commissioner 
that the words “any portion of such balance 
as represents his share in the amount so 
transferred to the trustee (without addition 
of interest;......)..." mean that you have to 
deduct in arriving at the empioyer’s “share” 
the interest that has been earned by the 
employer's contributions. On the other 
hand it is said that the true construction is 
that when you transfer the fund to trustees 
you transfer a fund composed of two things: 
the employer's share and the emloyee'’s 

(1) 10 Tax. Cases 155° 
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Share. After that fund is so transferred 
the trustees would invest it and the fund 
would grow by interest on the invested 
fund so that in time one would have a 
fund comprising the old fund made up of 
employer’s share, interest on that fund, 
and new contributions to that fund. The 
new contributions do not enter into the 
story. The interest on that fund has not 
to be taken into account, but the employer 
is entitled to a dedution dependent upon 
the amount of his shdre in the old fund and 
that share comprises two things: his con- 
tributions and interest thereon upto the 
date of transfer. 

The order of the Income-tax Officer, 
Nagpur, dated November 27, 1934, con- 
siders this question and it is apparent that 
the conclusion he arrived: at is due to the 
fact that he considered that the words 
“without addition of interest” were words of 
exclusion shutting out not the interest added 
to the fund but the interest earned by the 
employer's contributions up to the date of 
transfer. His order uses, however, language, 
towards the end, which seems to point the 
other way, for, after setting out the inter- 
pretation now urged by the non-applicants, 
he observes: 

“Such an interpretation is clearly untenableas the 
words accumulated balance in the provision mean 
the balance to the credit of an employee and the 
word interest, therefore, must.refer to the interest 
on the amount transferred to the trustees, This 
interpretation is further supported by the fact that 
‘auch interest, is not taxable in the hands of the 
employes in the year of receipt.” 

It is the argument of the non-applicants 
that the words “without interest” mean 
“without taking into account the interest 
earned on the fund after it. has been trans- 
ferred to the trustees.” We think that that 
is the proper construction, because, had it 
been intended to exclude the interest earned 
on the employer's contributions up to the 
time of the transfer the language would 
have been differentin many particulara. 

The Commissioner of Income-tax, Central 
and United Provinces, commences his 
opinion in the following way. 


‘The accumulated balance due to an 
employee consists of the following four 
items :— 

(a) employer's contribution, 

- (b) interest on the above, 
le) employee’ s contribution, 
_ (d) interest onthe same. 


- We stop to observe that those four items, 
jn our opinion, correctly’réprésent “not the 
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“decumulated balance.- but’ the transferred 


fund. To arrive at:thé accumulated balance 
one has to adda fifth ‘ingredient, viz, the 
interest earned on the ‘transferred fund. 
But apart from that criticism we think that- . 
the Commissioner correctly breaks up the ` 
fund into those four parts. Of two of 
those parts the sub-section speaks when it 
excludes the employee's * contributions and 
the interest thereon. It seems tovbe the 
scheme of the Act that the employeris to 
have the advantage of deductions in respect 
of money which he has contributed to the. 
fund together with the increase to the fund 
which his money has earned prior to the 
time of the transfer of the fund to the 
trustees, -He is not to have any benefit in 
respect of employee’s contributions or 
interest thereon upto that time and he is 
not to have the benefit in respect of any 
interest, that is earned by the fund after 
transfer. The words “his-:share” cannot be 
given the meaning “his contributions” 
without doing violence to the language of 
tha sub-section. No reason can ba given 
fur using “his share” in the earlier part and 
“employee's contributions” later on in the 
same sub-section, If the Legislature was 
thinking in terms of contributions they 
would have said “his contributions’, “His 
share” in our opinion means, the first two 
of the four items which the Commissioner 
has mentioned, that is to say, the employer's 
contributions and interest thereon up to 
the date óf transfer. That means that here 
this assessee was entitled to have taken into 
account not only the Rs. 72,534-2 11 but also 
Rs. 46-675-12-4, 

` The question raised in the case stated is 
answered as follows: ‘The intérpretation of 
8..58-K (2) is as above indicated and the 
petitioners are entitled to allowance én 
‘respect of Rs. 46,675-12-4 in the year of 
account. 

The Rs. 100 deposited with the Commis- 
sioner will now be returned. Oosts to be 
‘paid to the non-applicants Rs. 60. ` 

D. Order ferondingi: 


LAHORE HIGH COURT 
Second Civil Appeal No..1570 of 1936 
aay ee. 1937 
IDB, J. . 
THAKAR DAS--Prai Npr —APPRIRANT 
versus 
JAI KISHEN DAS -DANNI 
; RESPONDENT 
„, Bvidence Act (I of. 1872), . g. Ve eis 
‘Acting on representatton—-Person allege to be 


` 1989 
bound down. by representation is not precluded 
from “showing that representation was due to 
mistake and the other party must have acted upon 
4 to his ~prejudice—Transfer of Property Act 
CIV of 1882) s. 52—Mortgage held affected by 
lis pendens and, therefore, not binding —Practice— 
Adjournment —Process for witnesa paid late— 
Witness important—Summons returned with report 
that witness could not be found—Adjournment 
should not be refused. 

Where in a suit the defendant pleads that the 
plaintiff is estopped by his representations and 
the suit is .not, therefore, maintainable, the plaintiff 
isnot precluded from showing that the represen- 
tation was dueto a mistake and that it cannot 
Operate ag an estoppel, unless and until the de- 
fendant is able to establish that he had acted 
on that representation and his position had been 
prejudiced. [p. 402, col 2 | 

T brought a suit against J for recovery of lease 
money. The defendant pleaded that T had repre- 
sented to him that C had half share in the 
property, the subject-matter of the lease end 
that on such representation he paid half the lease 
money to C and took a’ mortgage of his half 
share from C. It was, therefore, contended that 
the plaintiff was estopped from denying his title 
as mortgagee and that he was bound by his 
mortgage. It was found that J took his mortgage 
from C after repudiation by T of C's title to the 
property and after the institution of the suit by T 
against C for declaration of his title to the 
property. To this suit J was also 
party: 

Held, that even if T was aware of the fact that 
the title of his mortgagor C wasin dispute, 
he took the mortgage from C. The mortgage 
was consequently affected by lis pendens and T 
could not be held bound by it. [p, 403, col. 1.] 

The mere fact that process-fee for calling a 
witness was deposited late was hardly sufficient 
to justify the Courts order refusing further ad- 
journment to the defendant for producing the 
witness, who: undoubtedly was an important witness, 
specially when the summons to him was; returned 
with’ a report that he could not be served. [p. 
403, col. 2.) ote 

8. O. A. from the decree of the Additional 
District Judge, Lahore, dated August 14, 
1936. A 

Mr. J. N. Aggarwal, for the Appellant, 

Messrs. M, C. Mahajan und Sant Singh, for 
the Respondent. 

dudgment.—Second Appeals Nos. 1570 
and 1602 of 1936 are connecied and will be 
disposed of together. These arise out 
of a suit for recovery of Rs. luO ag 
rent by one Taakar Das against Jai 
Kishen Das. “It was allaged that tne sh-ps 
were originally l-ased by Musammat 
Karam Devi to the defendant ata reut of 
Rs.80 per month. Musammat Karam Devi died 
on March 15, 1932 and the plaintitf claimed 
to be her sole heir. He further alleged 


made a 


that he had given a notice to the defen-- 


dant on April 10, 1935 to vacate the shops 
within one month and tuat as ne had not 
done so he was liable to pay double the 
rent, as stated in the notice. Allowing 
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for Rs. 1,400 received from the defendant 
the plaintiff claimed the balance of” 


Rs. 1,800 dueon account of rent for the period 
from March 16, 1932 to June 16, 1935. The 
defendant raised 2 number of pleas which 
will appear from the following issues which 
were framed in the case: 

“1, Is the suit of the plaintiff not maintainable 
withoutja Succession Certificate? O, P. on defendant. 
2. Where any rent deeds executed after the death 
of Karam Devi in favour of plaintiff's sons and 
Tara Ohand and, if so, how does that affect plaintiff's 
tights? O. P. on defendant 3. Is the plaintiff 
entitled to claim double rent on the strength of notices 
D-1 and D-2 and if not at what rate is he 
entitled ? O. P. on plaintiff. 4. Oan the defendant 
challenge plaintiff's right to sue notwithstanding the 
fact that he paid rent to him? O P, 5 on defendant, Is 
plaintiff an heir of Karam Devi and can that plea be 


taken up in view of the conduct of the defendant? - 


O. P. on parties 6. Whether plaintif ever gave 
up the rights that accrued to him if any, under 
notices D-1 and D-2 ? O. P. on defendant. 7. What 


is the effect of the former litigation by Tara Ohand 
on thissuit ? O.P. on plaintiff. 8. Relief?” 

The trial Court found all the issues against 
the defendant and decreed the suit. On 
appeal by the defendant only three points 
were raised before the learned Additional Dis- 
trict Judge, viz,(1) that the learned Judge 
of the trial Court had erred in not giving 
sufficient opportunity to the defendant to 
produce his witnesses; (2) that 
was not the heir of Musammat Karam 
Devi and (3) that certain leases in favour of 
Tara Oband and the sons of the plajotiff 
were executed on the representation of the 


plaintiff - 


plaintiff and the plaintiff being bound by: 


the representation was not entitled to claim 
the rent sued for. 


On the first point the learned Addi- 


tional District Judge held that the trial’ 


Oourt’ was justified, in the exercise of its 
discretion, in refusing to grant an adjourn- 
ment to the defendant as he had not 
paid the precess-fee iu time aud bad not 


appeared on tha date which was tixed’ 


for serntiny of service. On the second 
poiat he held that the plaintiff was the 
sole neir of Musammat Karam Devi uccord- 
ing to law Ou be third po.nt he fraud 
thit certain leases had beer executed in 
favcur of the plaiuiutf's sons and lara 
Chand, tis nephew, by various tenauts 
including tue present defeadint with tue 
consent of the plainuff and Le was there- 
fore estopped from claiming more than 
one-half of whe rent of the snops: for 
according to these leases the plaintif (or 
his sons,, had only one-half share in lhe 
shops. He further found that the alleged 
noice in which the plaintiff had intimated 
that he would charge double the rent if the 
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shops were not vacated within the period of 
one month had been cancelled as alleged 
by. the defendant and the plaintiff was 
therefore not entitled to claim double the 
rent for any contumacious holding. Accord- 
ing to the learned Additional District 
Judge, plaintiff was only entitled to 
Rs. 1,440 as half share of the rent for 
the shops till March 15, 1935. Onthe latter 
date, a compromise was effected in a suit 
instituted by Tara Chand against the 
present plaintiff Thakar Das by which 
Thakar Das was acknowledged by Tara 
Ohand as the sole owner of the shops. The 
learned Judge, was therefore of opinion 
that the plaintiff was entitled tofull rent 
from the date of the compromise. On this 
basis, he modified the decree of the trial 
Court and granted plaintif a decree for 
Rs. 280 only. ‘As the defendant had succeed- 
ed on the main points he allowed costs to the 
defendant throughout. From this decision 
both parties have appealed. f 

„I shall take up the plaintiff's appeal first. 
This appears to be concluded mostly by tind- 
ings of fact, The learned Counsel for the 
plaintiff sought to challenge some of the find- 
ings of the learned Additional District Judge, 
viz,.(i)that the leases in favour of Tara Chand 
and plaintiff's own sons had been effected 
with plaintiff's own consent and were bind- 
ing‘on him at least up tothe date of the 
compromise in Tara Ohand’s suit, and (it) 
that the notice dated April 10, 1935, on 
the basis of which the plaintiff claimed 


double rent had ceased to have force owing to. 


a subsequent agreement between the parties 
by which it was cancelled. But these are 
findings of fact and the learned Counsel was 
unable to point out in respect of these 
findings any point of law which” could 
be properly raised in second appeal. The 
execution cf the lease in favour of plaintiff's 
sons and Tara Chand may have been due 
to uncertainty as regards the legal pcsition 
and other Circumstances, as deposed to by 
the defendants witnesses whose evidence 
has been accepted by the learned Additional 
District Judge. As regards the cancella- 
tion of the notice daled April 10, 1935, the 
circumslances are undoubtedly very suspi- 
cious. The parties gave conflicting versions, 
The learned Additional District Judge hag, 
however, accepted the defendant's version 
and this finding again being purely one of 
fact, is final. | 

The only point of law which the 
learned Counsel for the plaintiff was able 
to urge was that even if the lease in favour 
of ‘Tara Chand was executed on the 
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basis of plaintiff's representation as held 
by the learned Additional District Judge, 
he was not precluded from showing that 
the representation was due to a mistake 
and that it cannot operate as an estoppel, 
unless and until the defendant was able 
to establish that he had acted on that 
representation and hig position had been 
prejudiced. The defendants’ position 
was that he had paid rent te Tara Chand 
and that he had also accepted a mort- 
gage of Tara Ohand’s share as a result of 
Plaintiff's representations at the time when 
the lease in favour ôf Tara Chand was 
executed and thatthe plaintiff was there- 
fore estopped from denying that Tara Chand 
was entitled to half share in the shops. 
This Point arises in connection with the 
defendant's appeal also and it will be 
convenient to consider it in dealing with 
that appeal. R 
Coming now to the defendant's appeal, the 
main point stressed on his behalf was that 
the piaintiff had instituted this suit in the 
Capacity of a landlord,on the basis of a 
lease executed by the defendent in favour 
of Musammat Karam Devi, of whom plaintiff 
claimed to be the sole heir but that he had 
failed to prove that the relationship of land- 
lord and tenant existed between him and 
the defendant. The finding of the Courts 
below that plaintiff is the sole heir of 
Musammat Karam Devi according - to 
Hindu Law by which the. parties iwere 
governed, was_not challenged. But it was, 
urged that- -according to the finding .-of: 
the learned Additional District Judge’ 
plaintiff had himself got leases executed 
in favour of his sons and of Tara Chand 
in-equal shares after the death of Musam- 
mat Karam Devi and as there was no 
subsequent lease in his own favour, he 
had no right to sue as a landlord for 
recovery of the rent of the shops, It was, 
contended that according to these leases 
the plaintiff's sons and not the plaintiff 
could sue. This contention might have 
had force, had it not been for the fact, 
that the defendant himself appears to 
have recognized the plaintiff as a landlord 
at least to the extent of haif share in 
the shops and has on his own showing 
paid rent to him on that basis. It appears 
from the evidence, that although a ` leasg 
was executed in favour of the plaintifi's 
sons and Tara Chand the lease in favour 
of plaintiff's sons was practically treated as 
benami and the plaintiff himself was treated 
as the landlord. The defendanf paid rent 
to the plaintiff and the receipts taken do 
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not show that plaintiff purported to act as 
an agent of his sons. In view of this fact, 
there seems to be no force in this contention. 
It is sigaificant that the Point was not even 
Pressed before the learned Additional 
District Judge. 

The next point urged was that defendant 
bad paid rent in good faith to Tara Chand as 
owner of half of the shops on the basis of the 
Tepresentation made by the plaintiff and he 
Was therefore entitled to claim deduction 
for it. It was urged that the defendant 
had not been ableto produce Tara Chand 
as a witness as the learned Judge of the trial 
Court refused to give him an adjournment 
for the purpose and that this action of 
the trial Court was illegal and has pre- 
judiced him, As to this point, it may be 
noticed that the learned Additional District 
Judge has only allowed plaintiff half rent 
for the shops up to March 15, 1935, the 
date of the compromise in the suit filed 
by Tara Chand and Thakar Das. Full 
rent has been aliowed to the plaintiff only 
for the three succeeding months, viz, 
March 16, 1935 to June 16, 1935. It is not 
urged that any rent was paid to Tara Chand 


“for this latter period. The only fact which 


was laid stress on in this connection was 
the mortgage executed by Tara Chand in 
favour of the defendant on February 25, 
1934. If this mortgage (with possession) is 
held to be. binding on the plaintiff - the 
Plaintiff will, of course, not be entitled to 
any rent for half share of the shops from 
the date of the mortgage. ae 
As I have noted above, the plaintiff. has 
been held to be the sole heir of Musam- 
mat Karam Devi and this finding is not 
disputed, but the defendant's contention 


- Was that the plaintiff was estopped from 


denying the defendant's title as.a mort- 
gagee as the plaintiff had represented at 
the time of the execution of the lease 
in favour of Tara Chand 
Chand was owner of haif share in the 
shops and the defendant had acted upon 
that representation in accepting a morigaga 
of Tara Chand’sshare. The learned Counsel 
for the plaintiff however pointed out that 
this mortgage was effected after the plaintiff 
had repudiated Tara Chand's title and 
Tara Chand had sued for a declaration 
of his own title. The defendant wasmade 
a party to this suit and was aware that 
the title of Tara Chand was in dispute. 
Yet, he seems to haye accep.ed the murt- 
gage of Tara Ohand’s share duri:g the 
pendency of the suit. In the circumstauces, 
the doctrine of lis pendens laid down in 
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s. 52, Transfer of Property Act, will, in my 
opinion, apply snd the motgage cannot 
be held to be binding on the plaintiff. 

On the above finding, the question of pay- 
mènt of rent to Tara Chand is not material aa 
far as the defendant's appeal is concerned 
but it is material so far as plaintiff's appeal 
is concerned. As pointed out above in 
connection with that appeal, the only point 
of law which was raised in that appeal 
was that even if plaintiff be held to be bound 
by his representation, hecannot be estopped 
from claiming full rent from the outset unless 
the defendant could show that he had actually 
paid rent to Tara Chand for half share 
in the shop which was believed by bim 
to belong to him. ‘The defendant has not 
established that he did so. But it was 
contended on his behalf that he 


was 
unable to do go as the trial Court 
refused to give him opportunity to 


produce Tara Ohand, who was his most 
important witness in this connection. The 
learned Additional District Judge has held 
that the trial Oourt was justified in refusing 
to give an adjournment, ss process-fee 
was not deposited in time. But it appears 
that summonses were in fact returned with 
the report that Tara Chand could not be 
found. In the circumstances the mere fact 
that process-fee was deposited late was 
hardly sufficient to justify the trial Court's 
order refusing further adjournment to the 
defendant for producing Tara Ohand. 
Tara Ohand was undoubtedly an important 
witness and it seems to methat in the interests 
of justice further opportunity should have 
been given. I therefore frame the following 
additional issue and remit the case to the 
learned Additional District Judge for a 
finding thereon (1) Did the defendant pay 
any rent to Tara Chand for his share in 
the shop? If so, how much and for what 
periods ? 

Tne defendant should be given reasonable 
opportunity to produce Tara Chand and 
a finding recorded on the basis of tie evie 
dence cf Tara Chand and the other evidence 
on the record. Report wiinin \Wo months, 
Objections shall be tiled within ten days 
thereafter and the case put up for hearing 
thereafter as early as p ssible. Parues 
should appear before ihe Additional District 
Judge, Lahore, on July 26, 1937. 

D. : Case remanded. 
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RANGOON HIGH COURT 
Orimiual Appeal No. 576 of 1938 
August 11, 1938 
Sparao, J. 

MA PAN HI—APPELLANT 
versus 
Tar KING— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 482—Complainant 
should show that goods sold under his label and get-up 
were goods which had reputation in market as being 
manufactured or sold by him — Genuine dispute 
between parties as to who used false trade-mark— 
Case should be brought in Civil Court. 

As agoneral rule in order to succeed in criminal 
proceedings something further has to be proved 
beyond what is required in civil proceedings 
arising outofthe same transaction. An example is 
trespass. In some cases proof of the same facts would 
entitle the plaintiff to a decree in a civil caseand a 
complainant to a conviction in criminal proceed- 
ings. [p. 405, col. 2,] 

Under s. 482, Penal Oode, the complainant must 
prove that the goods sold under hia label and get-up 
‘were goods which had a reputation inthe market as 
being goods manufactured or sold by him of which 
the label and get-up were distinctive and well-known 
in the particular market. Mohideen Bawa v, Rigaud 
Perfume Manufacturers (1), applied. Lakhan Chandra 
v. Emperor (6), Fagir Chand v. Emperor (7) and 
P. A. Pakir Mahomed v. Emperor (8), relied on. fp. 
407, col, 1.] 

Where in criminal proceedings regarding infringe- 
ment of a trade-mark the accused claims that 
the label she used is her label and the Magistrate is 
unable to decide which ofthe parties, complainant or 
the accused used tke label first, there isa genuine 
dispute between the parties as to whose mark it is 
and who has used a false trade-mark, and the case 
should be brought in the Civil Uourt and not in the 
Oriminal Court. Mohideen Bawa v. Rigaud Perfume 
Manufacturers (|), Anath Nath v. Emperor (4) and 


. Surja Prasad v. Mahabir Prosad (5), relied on, (ibid.] 


Or. A, from an order of the Western Sub- 
Divisional Magistrate (1), Rangoon, dated 
May 17, 1938. KN 


- Judgment.—The appellant is a Burmese 
woman named Ma Pan Hi. She has been 
convicted of an offence under s, 482, Penal 
Oode, in respect of a mark that she applied 
to face powder made and soid by her. A 
sample of this mark is to be found at p. 30 
of the record. The complainant is a Gninese 
Woman named Ma Sin Nyaung. She says 
that she has been manufacturing face 
powder and selling it in packets marked as 
shown in Bx. A. ‘The mark Ex. A consists 
of a double oval containing the figure of a 
guinea pig in the middle and round toe 
Tim appears in isurmese the expredsion: 
“Ma Siu Nyaung, Guinea Pig Brand, Best 
Face Powder.” When the wrapper is used 
this device appears on one side of the 
packet and on the other side appears a 
rectangle in Which 18 written in-Hurmese: 
“Ma sin Nyaung’s Face Puwder, House 
No. 81, Garden Street, Kemmendine.” 
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Exhibit B wrapper consists of a similar 
double oval to that in Ex. A. It has the 
same lettering round the oval but the oval 
itself is contained in a rectangle in which 
is written in Burmese: “Ma Sin Nyaung, 
Guinea Pig Face Powder, House No. 40, 
llth Street, Rangocn” On the other side 
of the packet there appears a rectangle 
somewhat similar to the rectangle that 
appears on the said of the complainant’s 
packet but it contains a different address. 
In between these two paits of tae label 
there appear three guinea pigs in line. 


The complainant claims that she had by 
actual user acquired the exclusive right to 
use the combination which is described 
above as Ex. A, and she said that she 
registered it on April 4, 1934. She said 
that the face powder bearing the trade- 
mark Ex. A had acquired a considerable 
reputation and was well known in the 
market as denoting the complainant's 
merchandise. About October or November 
1937 she discovered that the defendant was 
manufacturing face power and selling it 
wrapped up in the labels Ex. B and she 
said that this was using a false trade-mark 
in a manner reasonably calculated to,cause 
it to be believed that each packet of face 
powder so marked is the manufacture or 
merchandise of the complainant. The 
defendant in her examination said that she 
did not know the complainant or-her face 
power. ‘She said that she knew, nothing 
of the Goémplainant’s having registered it in 
April 1934 and that “Masin Nyaung” was 
the name of her: little daughter. Asked 
what she had to say to the complainant’s 
statement that the complainant's face 
powder is known in the market as “Ma Sin 
Nyaung, Guinea Pig Brand” the accused 
replied “Face powder of the kind mentidned 
is not sold in the Sooratee Bara Bazaar.” 
The accused said that her own face powder 
is called ‘“hree Guinea Pig Face Powder.” 


The learned Magistrate said “It is not 
clear whether Ex. | or Ex. 2 has been on 
market first.” Exhibit 1 refers here to the 
complainant’s label which I have referred 
to above as illustrated in Ex. A, and Ex. 2 
refers to the accused’s label wnich I have 
referred to above as illustrated in Ex. B. 
But after further consideration the learned 
Magistrate concluded that Ex. 2, that is to 
say ithe accused's label, was an imitation of 
Ex. 1, that is the complainant's label, and 
that it was put onthe market in imitation 
of the better face powder of the complain- 
aut's. He concluded that the two marks were 
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very similar; in fact he says: 

“The only difference-in this respect is that the 
complainant's is in stamp and the accused's is 
in printer's ink.” 

This is in reference to the fact that the 
complainant marks her packets with rubber 
stamps whereas the accused uses printed 
labels. He concludes: 

“In my opinion the two articles could be mis- 
taken by the ordinary unwary purchaser, and in 
this case itis not disputed that the class of pur- 
chasers is from villages.” 


The learned Magistrate remarked that the 
accused’s intention was to defraud and in 
convicting her ordered her to pay a fine of 
Rs. 150 or in default to suffer two months’ 
rigorous imprisonment. The accused has 
appealed against this decision and the prin- 
cipal argument that has been raised in her 
favour is that the complainant has failed 
to establish her exclusive “right of user” of 
the “get-up” of her guinea pig brand in 
dispute. It is suggested that the complainant 
‘should have been referred to a Civil Court 
in view of the learned Magistrate's opinion 
that it was not clear whether the com- 
plainant’s packets were on the market first. 
Mr. Roy, the appellant’s Advocate, said that 
the complainant must prove that she has a 
right of user of the label Ex. A. “Right of 
user. is acquired when the complainant's 
goods are associated with the particular 
label in the market and reference was made 
to Mohideen Bawa v. Rigaud Perfume 
Manufacturers (1) and Adamjee Hajee 
Dawood & Co, Ltd. v. Swedish Match Co. 
(2). As to these two cases it is to be 
observed that they are civil cases and not 
criminal cases. The question that hag 
emerged from a consideration of the cases 
quoted is this: How far do the principles 
that have been enunciated as governing a 
passing-off case apply to a criminal case? 
At,p. 136“ of Mohideen Bawav. Rigaud 
Perfume Manufacturers (1) Page, ©. J. 
5476; 

“Now, this is a passing of suit, and it is incom- 
bent upon the plaintiffs in such a sujt in the first 
instance to prove that the goods sold under their 
label and get-up were goods which had a reputation 
in the market as being goods manufactured or sold 
by them, of which the label and get-up were dis- 
tinctive and well-known in the particular market." 


If this principle applies to a criminal 
case also, then it is binding upon me as 
being the decision of a Bench, Mr. Roy 
very fairly confessed that he was puzzled 
by this question and did not know how to 


(1) 10 R 133; 137 Ind. Cas. 391; AI R1932 Rang. 
114; Ind. Rul (1932) Rang. 103. 
R 6 Re 221; 110 Ind. Oas. 905; A I R 1929 Rang. 
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answer it. But he pointed out this consi- 
deration in favour of holding that the 
principle did apply. He said if it did not 
apply in a criminal case the result might be 
anomalous. It might be impossible for the 
plaintiff to prove that the goods sold under 
his label and . get-up were goods which had 
a reputation in the market as being goods 
manufactured or sold by him of which the 
label and get up were distinctive and well- 
known in the particular market. He might 
fail therefore in obtaining an injunction 
and still if it were pot necessary to prove 
this in a criminal ease he might succeed 
in a prosecution. And then you would have 
the anomaly that a complainant might 
succeed in acriminal case but ina civil 
case arising out of the same transaction he 
might-fail. I confess that this to me would 
be a somewhat startling result. As a general 
Tule in order to succeed in criminal proceed- 
ings something further has to be proved 
beyond what is reqnired in civil proceed- 
ings arising out of the same transaction. An 
example is trespass. In some cases proof of 
the same facts would entitle the plaintiff to 
a decree in a civil case and a complainant 
to a conviction in criminal proceedings. I 
know of no other instance in which success 
can be gained ia criminal proceedings on 
proof of fewer facts than in civil pro- 
ceedings. Mr. Myint Htu, for the respon- 
dent, was unable to satisfy me on this point. 
He admitted that the complainant did not 
prove that the goods sold under the com- 
plainant’s label and get-up were goods 
which had a reputation in the market as 
being goods manufactured or sold by the 
complainant of which the label and get-up 
were distinctive and well-known in the 
particular market. 

I have searched for authorities on this 
point and although I have read many cases 
1 have not been able to find any directly 
in point. I shall refer to Emperor v. 
Baknullah (3), but this case is not in point. 
It was acase in which fish-hooks had been 
sold in boxes bearing a label which hada 
picture of two fish with their heads and 
tails turned up. This mark came to be 
known in the market as “Fish mark.” The 
defendant began to sell fish-hooks in 
packets enclosed in labels bearing the picture 
of one fish with its head and tail turned 
up and confusion therefore arose because 
the term “Fish mark” was equally applic- 
able to both. But the case is complicated 
by the fact that fsh are suggested by fish- 


hooks and the Court propounded to itself 
(3, 310 411; 1 Or. L J 140; 8 0 W N 307, 
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this question : 

“How far in fact does the law allow a man to 
appropriate to his own use a name which is sug- 
gested by his trade.” 

And apparently it was not urged in that 
case that the accused's mark was a false 
trade-mark as being such a mark as is 
mentioned in s. 480, Indian Penal Code, 
but merely as being a mark to which the 
term mash marka is likely to be and 
indeed is intended to be applied. As to 
this case I am bound to say with great 
respect that I have found that report some- 
what difficult to understand. On the state- 
ment of facts it appears to be a very 
similar case to the present case that I have 
to deal with. At the end of the judgment 
occurs this passage: 

“We much regret that recourse has been had to 
the criminal law to settle the matter at issue be- 
tween the parties.” 

That then was a case in which it was 
held that criminal proceedings were not 
appropriate. In Anath Nath v. Emperor 
(4), which was a case in which the accused 
was charged with using a false trade-mark, 
there occurs this passage: 

“Not one of the complainant's witnesses speak to 
the complainant having any trade-mark, meaning 
any design or device, nor do they suggest that his 
umbrellas are known by any such trade-mark." 

This also appears tc suggest that what 
has been laid down by Page, C. J. in 
Mohideen Bawa v. Rigaud Perfume Manu- 
facturers (1) as necessary to be proved in 
a Passing-off suit is also necessary in a 
criminal case. I note also that in this case 
the judgment of the Bench ended with 
these remarks : 

“We may add that we agree with the contention 
of the appellant that this case ought never to have 
been brought in the Criminal Court. The dispute 
between the parties is one ofa civil nature, and 
could have been much more satisfactorily dealt with 
by a Civil Court.” 

Again in Surja Prasad v. Mahabir Prosad 
(5) it was remarked : 

“When a bona fide dispute exists between the 
parties as tothe right to use a trade-mark, action 


should be taken before a Civil and not before a 
Oriminal Court.” 


In Lakhan Chandra v. Emperor, 25 Cr. 
L. J. 1098 (6) the learned Magistrate had 
found among other things this: 

“I find from the evidence before me that this 
mark (the complainant’s mark) has been used by 
the complainant's firm for the last six years and 
that umbrella covers bearing this mark have 
acquired a reputation in the maiket and command 
a large sale and that the mark has come to be 

(4) 40 O 281; 18 Ind. A ; ; 
Gs b Ar d aa 404; 17 O W N 227; 14 
(5) 110 W N 887; 6 Or. L J 151, 


(6) 25Cr. L J 1098; j A 
Cal. 149, 81 Ind. Cas. 922; AIR 1925 
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regarded by customers as distinctive of the com- 
plainant’s goods.” 

In their judgment the Bench said : 

“As a result of perusing the evidence I think that 
there is evidence to support the Magistrate's find- 
ings and to justify the conviction.” 

There is nothing here about the pariicu- 
lar finding that I have quoted above being 
unnecessary and here is further confirma- 
tion for the view I have expressed as to 
what the complainant must prove in such a 
case as this. In Faqir Chand v. Emperor 
(7) the point did not apparently arise 
before the Court but in respect of the hair 
dye which the complainants sold under a 
particular brand, Addison, J. said : 

“The firm claimed that if had a wide sale for this 
particular dye and this is supported by evidence.” 

In Criminal Appeal No. 1192 of 1926 P. 
A. Pakir Mahomed v. Emperor (8; of this 
Court Otter, J, in a case under the same 
section as the case I am now dealing with, 
remarked: 

“The first question therefore for me to consider 
appears to be as to whether the blankets in ques- 
tion have become known in the market as the 
‘topi’ blanket or the ‘topi-mark’ blanket.” 

The blankets in question were the com- 
plainant’s blankets and, in my opinion, the 
question propounded by Otter, J. asks whe- 
ther the goods sold under the complainant's 
label were goods which had a reputation 
under the mark as being goods manufac- 
turned or sold by him. That the ccmplain- 
ant’s face powder is not proved to have had 
a reputation in the market such as I have 
mentioned above is admitted by Mr. Myint 
Htu and indeed is clear from the evidence. 
No reference to this point was made by the 
learned Magistrate and it is clear that no 
evidence was produced in order to prove it, 
I can only find vague reference in the evi- 
dence on the topic. For example Ma Khin 
Pu (P. W. No. 5) says: “Buyers rererred to 
itas guinea pig brand Ma Sin Nyaung face 
powder.” Ma Mya Thwe (P. W. No. 3) says: 

“Buyerg used to refer to Ex. 1 as three guinea pig 
brand Ma Sin Nyaung face powder, and to Ex. 2 as 
three guinea pigs Ma Sin Nyaung face powder." 

This would go to show that buyers are 
alive to such differences between the com- 
plainant’s and the accused’s labels and that 
would therefore goto show that there was 
no use of a fraudulent trade-mark. The 
two labels are certainly very much alike 
and I agree with the learned Magistrate 
that they are very similar and that they 
could be mistaken by the ordinary unwary 
purchaser. It is clear from the evidence 

(7) 16 L 114; 155 Ind. Cas 270; A I R 1934 Lah. 687; 
ate Cas. 1005; 36 Or, L J 776; 35 P'L R 749; 7 

(8) A I R 1929 Rang, 322; (1929)Cr. Cas, 498, 
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that thd accused claims that the label she 
- used is her label and the learned Magis- 
trate has confessed himself unable to decide 
which ofthem used the label first. It seems 
to me therefore that there is a genuine dis: 
pute between the parties as to whose mark 
it is and who has used a false trade-mark. 
For two reasons therefore Iam of opi- 
nion that this appeal must be allowed and 
the conviction set aside. One is that the 
complainant must prdve that the goods sold 
under her Jabel and get-up were goods 
which had a reputation in the market as 
being goods manufactured or sold by her of 
which the label and get-up were distinctive 
and well-known in the particular market 
and that she has not proved it, and the 
second reason is this: the case should have 
been brought in the Civil Court and not in 
the Criminal Oourt. The fine, if paid, will 
be refunded. 
D. Appeal allowed. 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 73 of 1937 
December 6, 1938 
Tuom, O. J. AND Ganga Nata, J. 
Musammat BRIJ DEVI—Dsrenpant— 

z APPBLLANT 
versus 
SHIVA NANDA PRASAD AND OTHERS— 
P LAINTIPF3-—RESPON DENTS. 

Transfer of Property Act (IV of 1882), ss. 10, 12— 
S. 10, if applies to gift — Conditions in gift must be 
consistent with provisions of s. 10—Gift by person— 
Donee put in proprietary possession — Condition in 
deed that transfer by donee would be invalid—Con- 
dition held void. 

The provisions of ss,10 and 12, Transfer of Pro- 
perty Act,are perfectly general. They refer to all 
transfers, transfer by gift, sale orotherwise. The 
condition imposed upon a donee must, before it can 
be valid, be consistent with the general principles 
in regard to conditions in transfers contained in 
Ohap! II of the Act, and in particular in s. 10 
thereof. 

A donor made a gift of certain property. The 
terms of the gift deed were asfollows: ‘I have made 
a gift to B for construction of a temple of Bhaironji, 
and residence, and removing my possession from the 
property gifted I have put the donee in proprietary 
possession and he will have the right to construct 
a temple and a quarter . . . . . Thedonee or 
his successors will have no right to transfer or mort- 
gage it; if he does, the transfer will be invalid, and 
T and my successors will have aright to get the gift 
revoked” : 

Held, thet the deed of gift conferred the title of 
ownership upon the donee. Under the deed he took 
full proprietary interest. The condition restraining 
the donee's right of alienation was a condition repug- 
nant to the estate created in him and was therefore, 
invalid and inoperative. Makund Prasad v. Rajrup 
Singh (1, not followed. Ram Sarup v. Bela (2), 
referred to, i 
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L. P. A. against the decision of Mr. 
Justice Harries, in S. A. No. 729 of 1935, 
dated April 21, 1937. 

Mr. S N Seth, for the Appellant. 

Mr. K. C. Mital, for the Respondents. 

Thom, C. J—This is a defendant’s 
appeal in a suit in which the plaintiffs 
claimed possession of certain property 
which had formed the subject of a deed of 
gift executed by the plaintiffs’ ancestor on 
December 11, 1914, in favour of Jain Bulagi 
Shankar. The material terms of the gifte 
deed are as follows : 

“I have made a gift to Pandit Jain Bulaqi 
Shankar for construction of the temple of Bhaironji, 
and residence, and removing my possession from 
the property gifted I have put the donee in pro- 
prietary possession and he will have the right to 
construct a temple and a quarter.... The donee or 
his successors will have no right to transfer or 
mortgage it; if he does, tho transfer will be invalid, 
and I and my successors will have a right to get 
the gift revoked.” 

Following upon this gift in his favour, 
the donee was put in possession of the proe» 
perty. He did not however succeed in 
building the temple or a residential quarter 
for his own occupation. On April 14, 1927 
however he made a waqf of the property 
in favour of defendant No. 1, that is he 
transferred the property which had been 
gifted to him by the plaintiffs’ ancestor on 
December 11, 1914. In view of this action 
of the donee which they alleged to be con- 
trary to the provisions of the deed of gift 
in his favour, the plaintiffs, the successors 
of the donor, instituted the suit out of 
which this appeal arises for the recovery of 
the property gifted. They alleged that 
under the circumstances in virtue of the 
provision ia reference to revocation Con- 
taincd in the deed of gift they were entitled 
to have the transfer in favour of defene 
dant No. 1 declared invalid and further to 
possession of the property. The learned 
Munsif in the trial Court dismissed 
the suit. The plaintiff appealed and the 
learned Civil Judge held that in view of 
the terms of the deed of gift of December 11, 
1914 the plaintiffe as the successors of the 
donor were entitled to possession of the 
property. The defendants appealed and the 
learned Judge before whom the matter came 
in second appeal in this Court has upheld 
the decision of the lower Appellate Court. 
It was contended for the appellant that 
the transfer in herfavour was valid and 
that the condition in the deed of gift of 
December 11, 1314, restraining the donee’s 
tight of transfer, was repugnant to the 
initial gift in his favour and therefore inope- 
rative. Learned Counsel in support of this 
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contention referred to the provisions of 
ss. 10, 11 and 12, Transfer of Property Act. 
Section 10 enjoins: 

“Wheré* property is transferred subject to a con: 
dition or limitation, absolutely restraining the 
transferee or any person claiming under him from 
parting with, or disposing of. his interest in the 
property, the condition or limitation ia void except 
in the case of a lease where the condition is for the 
benefit of the lessor or those claiming under him.” 

It was urged that in the present case 
there had been an absolute transfer of pro» 
perty to defendant No. 2, and that that trans- 
fer had later in the deed of gift been subject 
to a condition absolutely restraining the 
transferee and his successors from parting 
with or disposing of his interest in the pro: 
perty and that accordingly in view of the 
provisions of the aforementioned section, 
the condition was void. The condition being 
void, it was contended, the transfer in 
favour of defendant No. 1, the appellant, 
was valid and could not be set aside, nor 
were the plaintifs entitled torevoke the 
gift of December .11, 1914 in favour of 
defendant No. 2, Whether or not s. 10, 
Transfer of Property Act, applies to the 
particular facts of this case depends upon 
whether the deed of gift of December 11, 
1914 effected an out and out transfer of the 
property in dispute in favour of defendant 
No. 2. We have already referred to the 
material provisions of that deed. We 
would observe that by the deed the donor 
removes himself from proprietary p-sses- 
sion of the property and puts the donee, 
defendant No. 2, in proprietary possession. 
Giving effect to this specific provision and 
reading the deed as a whole we are 
satistied that it conferred upon the donee 
full proprietary title to the land which was 
the subject of the conveyance. In these 
circumstances it would appear that the con- 
dition restrainiug the donee’s right of 
alienation is void. Learned Counsel for the 
Plaintiffs-reepondents contended however 
that the condition aforementioned was not 
void in view of the terms of s. 126, Transfer 
of Property Act. Section 126 is in the follow: 
ing terms: 

“The donor and donee may agres that on the 
happening of any specified event which does not 
depend on the will of the donor, a gift shall be 
suspended or revoked; but a gift which the parties 
agree shall be revocable wholly or in part, at the 
mere will of the donor, is void wholly or in part, 
as the case may be.” 

It was urged on behalf of the respondents 
that in the present instance the right to 
Tevoke depended upon the alienation by the 
donee of the Jand gifted and not upon the 
will of the donor and that therefore the 
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C 
plaintiffs being the successors of the donor 
were entitled to revoke the gift. In support 
of this contention learned Counsel for the 
plaintiffs referred to the case in Makund 
Prasad v. Rajrup Singh 1‘. In that case 
a Bench of this Court held that 

“where the defendants madea gift of certain pro- 
perty to the plaintifis on the condition that the 
land would be liable to be taken back in the event 
of the plaintiffs’ transferring it, the power of revo 
cation reserved was not rypugnani to the original 
transfer under ss. 10 and 12, Transfer of Property 
Act.” i 


In the course of their judgment Banerji 
and Aikman, JJ. referred to the provisions 
of s. 126 of the Act which they have held 
apply to the case where the donor reserved 
the right of revocation in the event of 
transfer by the donee. With great respect 
we are unable to agree with this decision. 
We would observe that in their judgment 
they give no reason for holding that the 
provisions of ss. 10 and 12, Transfer of 
Property Act, donot apply to a gift sube 
ject to a right of revocation upon alienation 
of the property gifted by the donee. The 
provisions of ss.-10 and 12, Transfer of 
Property Act, are perfectly general. They 
refer to all transfers, transfer by gift, sale 
or otherwise. Section 126 appears in a 
chapter which is headed “Of Gifts". Sec- 
tions 10 and 12 appear in Chap. II headed 
“Of Transfers of Property by Act of 
Parties.” In this chapter the conditions 
which may be imposed and may not be 
impcsed upon the transfer of movable and 
immovable property are enumerated. 
Section 10 refers specifically to condition 
restraining alienation by the trangferee. 
The provision of the section declaring such 
a condition void is made to apply to every. 
transfer of proprietary interest in immov- 
able property. One exception only is made’ 
in the section itself, namely in the case 
of a lease, where the condition is for* the 
benefit. of the lessor or those claiming 
under him. Now s. 126 permits a donor in 
certain circumstances to impose a condition 
entitling the donor to revoke the gift. This 
section, it was contended by the learned 
Counsel for the plaintiffs, was in equally 
general terms and therefore conferred upon 
the donor in the present instance the right 
to restrain alienation on the part of the 
donee, such alienation being “an event 
happening” not dependent upon the will 
of the donor. We are unable to sustain this 
argument. It appears to us that the condi- 
tion imposed upon a donee must, before it 
can be valid, be consistent with the general 


(1)4 ALJ 708; A W N 1907, 278, 
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principles in regard to conditions in trans- 
fers contained in Chap. II of the Act, and in 
particular in s. 10.thereof. 

‘ In this connection we would refer to 
certain observations of the Privy Oouncil 
in Ram Sarup v. Bela (2). The facts of 
that case are somewhat different from the 
facts of the present case but their Lordships 
in their.judgment make certain general 
observations on ¿he question as to the 
validity of certain conditions. They were 
dealing with the right of a donor to revoke 
a gift made by him in favour ofhis wife. 
The gift appeara to have been made subject 
to the condition that the children of the 
marriage should “be brought up as 
Ohristians, but as this condition had not 
been complied with the donor claimed the 
right to revoke the gift. Their Lordships 
observed that : 

“Although on making a gift to them the donor 
might attach or purport to attach such a condition, 


it would be a condition only and subject to the 
law of conditions,” 


“Now the law of conditions in regard to 
the transfer of property is contained in 
Chap. II of the Transfer of Property Act. 
No condition therefore in our judgment, 
impcosed upon a donee can be valid if it 
is inconsonant with the provisions of s, 10 
of the Act. The contention of learned 
Counsel for the plaintiffs thats. 126 is an 
absolute excepticn tos: 10 and that in view 
of the terms cf the former section the 
donor was entitled to impose a condition 
entitling him to revoke upon any event 
happening including an alienation by the 
donee, provided that event did not depend 
on the will of the donor in our judgment 
is unsound. It isthe duty of the Court to 
give full effect to every section of an 
enactment. We see no difficulty in reconcil- 
ing the provisions cf ss. 10 and 126. Sec- 
tion 10 embodies the general principle 
that a transfer of immovable property may 
nol impose a condition restraining the trans- 
feree from alienating the interest conveyed 
to him absolutely except in the case of a 
lease where the condition ‘is for the benefit 
of the lessor. This general provision, in our 
judgment, applies to all transfers including 
gifts. Apart from the condition restrain- 
ing alienation by a lessee, there is no other 
exception. 

The question for decision in the present 
case is whether the donor in the deed of 
gift of December 11, 1914 imposed a con- 
dition upon the donee repugnant to the 
interest which he created by the deed in 
his favour. We have already stated that in 

@)6 A 313; 11 IA 44; 4 Sar. 493 (P 0O). 
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our view the deed of gift conferred the 
title of owership upon the donee. Under 
the deed he took full proprietary interest. 
In these circumstances we hold that the 
condition restraining the donee's right of 
alienation was condition repugnant to 
the estate created in him. The condition 
therefore is invalid and the donee, defen- 
dant No. 2, was entitled to transfer the pro- 
perty to defendant No. 1. The plaiatiffs, 
the successors of the donor, are not entitled 
in the circumstances to revoke the deed 
and to resume possession of the property 
which was conveyed by the deed to defen- 
dant No. 2. In the result we allow the 
appeal, set aside the decree of this Court 
and of the lower Appellate Court, and 
restore the decree of the trial Court. The 
defendant-appellant is entitled to her costa 
throughout. 


8. Appeal allowed. 


MADRAS HIGH COURT 
Civil Appeal No. 257 of 1933 
January 26,1938 ` 
VENKATASUBBA Rao AND ABDUR 
RAEMAN, JJ. 
Vr. L. Ve. 8. PETHEPERUMAL 
OHETTIAR AND OTHERS— APPELLANTS 


versus 
V. Au. V. RAMASWAMI CHETTIAR 


AND OTHERS— RESPONDENTS 

Contract—Undue  influence—Plaintiff and de- 
fendants owing each other certain amounts— 
Plaintiff shortly after coming of age and with 
competent advice entering into settlement—He waiv- 
ing his right of disclosure of accounts agreeing to 
receive gross sum from defendant—Plaintiff, if can 
subsequently repudiate arrangement and claim re- 
opening of settled accounts. , 

Where fiduciary relation is established, it is settled 
law that the person in fiduciary position sbould 
affirmatively prove thatthe weaker party was a 
free agentand had independent and disinterested 
advice. That the weaker party had just come of 
age is, another factor, whichalso makes it neces- 
sary to go into the question whether he had such 
protection asto secure to hima free and unfet- 
tered judgment, independent of any sort of control. 

Plaintiff and defendant owed each other certain 
amounts. The plaintif entered intoa settlement 
with the defendant shortly after coming of age 
but after taking %competent advice. The settle- 
ment proceeded upon the ground that the amount 
payable to the plaintiff and the amount pay- 
able By him should be set-off, one against the other. 
The ‘plaintiff dispensed with the production of the 
accounts, and agreed after taking competent advice 
to receive a gross sum in lieu ofthe amounts that 
might be found payableto him: i i 

Held, that the plaintif having waived the right 
to disclose accounts could not repudiate the arrange- 
ment and claim that the settled account should be 
re-opened, ; 
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C. A. against. the decree of the Sub- 
Judge (Additional), Devakottah, in O. 8. 
No. 10 of 1931. : 

Mr. T. L. Venkatarama Iyer, for the 
Appellants. R 

Messrs. M. Patanjali Sastri and N. G. 
Krishna Iyengar, for the Respondents. 

Venkatasubba. Rao, J.—We have heard 
Mr, Venkatarama Iyer fully and do not 
propose to call upon the respondents. The 
plaintiff-appellant complains that he is not 
bound by the arrangement evidenced by 
Ers. A to F, the outcome cf a settlement 
entered into between himself and defendant 
No, 1 (defdendants Nos.2 and 3 are the 
brothers of the latter and need not be 
specially mentioned), on the ground that it 
is vitiated by undue influence and coercion. 
The facts are fully set out in the lower Court's 
judgment, which we do not propose to 
recapitulate. The material facts which need 
be stated are these. Defendant No. 4 is the 
mother of the plaintiff and aunt (the mother’s 
sister) of defendant No. 1. At the time of 
the death of the plaintiff's father in 1918 
there was a partnership which was being 
carried on. Defendant No. 1 and his brothers 
were partners in that firm entitled to a 
certain share. The plaintiff’s father was a 
_ sub-partner possessing a fractional interest 
in the last mentioned share. The business 
of the firm was continued subsequent to 
the death of the plaintiff's father. There 
was some other concern belonging to the 
deceased father, which after his death 
passed into the hands of the defendants’ 
family. The plaintiff was living with his 
mother, who dealt with his estate and had 
varions sorts of dealings with defendant 
No. 1. There was 8 promissory note 
outstanding, which had been executed by 
her on August 11, 1927 in his favour. The 
plaintiff came of age on July 31, 1930 and 
the settlement in question took place on 
August 9, of the same year. Defendant 
No. 1 required the plaintiff to renew the 
promissory note which was about to get 
barred and said that if his request was not 
complied with, he had no alternative but to 
file a suit uponit. It was at this juncture 
that the settlement in question took place. 
There were then several accounts to be 
settled between the parties. The plaintiff 
owed defendant No. 1. besides the amount 
due on the promissory note mentioned above, 
other sums also. That the amount due by 
him in the aggregate was about Rs. 40,000 
is not denied. There were amounts payable 
to the plaintiff's estate by defendant No.1 
not only in respect of the partnership to 
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which reference has been made, buf also 
under other headings. The settlement pro- 
ceeded upon the ground that the amount 
payable to the plaintiff and the amount 
payable by him should be set-off, one against 
the other, that in addition defendant No. 1 
should pay the plaintiffa sum of Rs. 1,000 
and that the account should be treated as 
finally closed. : 

Mr. Venkatarama Iyer contends that 
such a settlement cannot be held binding 
on the plaintiff. The positive case set up 
of undue influence and coercion does not 
require serious notice. The question then 
for decision is, whether in view of the 
situation of the parties and by reason of 
the accounts not having been investigated, 
the plaintiff becomes entitled in law to 
impeach the transaction. There are two 
things to be said in favour of the plaintiff. 
First, he had just attained the bare age of 
majority and transactions with persons of 
that sort are jealously watched by the 
Courts, and secondly, the parties stood in 
fiduciary relationship, as there was unë 
doubtedly a duty cast on defendant No. 1 (who 
occupied the position of a surviving partner) 
to make a full disclosure of the state of the 
account. Where fiduciary relaticn is estab- 
lished, it is settled law that the person in 
fiduciary position should affirmatively prove 
that the weaker party was a free agent 
and had independent and disinterested 
advice. That the plaintiff had just come of 
age is, as stated above, another factor, 
which also makes it necessary to go into 
the question whether he had such protec- 
ticn as to secure to him a free and un- 
fettered judgment independent of any sort 
of control: see the judgment in the case 
decided by one of us in Narayana Doss 
Balakrishna Doss v. Bucharaj (1). 

That the plaintiff had competent and 
independent advice cannot be denied. He 
was assisted by three experienced men of 
his community, (one of them being his 
brother-in law and the other two his 
dayadis), who intervened on his behalf and 
in his interest. They are euphemistically 
termed ‘mediators’ but that they were 
intent upon safeguarding his interests alone, 
there can be no doubt. There was a fourth 
person interested in the plaintiff, who also 
joined in the discussions which led to the 
settlement. The plaintiff's mother was near 
the spct where the negotiations took place 
and was consulted. It has also been abun- 
dantly proved that there was neither 


(1) 53 MLJ 842; 106 Ind, Cas. 315; A I R 1928 
Mad. 6; 39M LT 353. 
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importunity nor persuasion on the part of 
defendant No. 1; on the contrary, he was pres 
pared to produce the accounts and wanted 
some little time but the plaintiff and his 
advisers would brook no delay. The plain» 
tiff though young was, as the lower Court 
points out, very shrewd and what is more, 
there was a secret understanding between 
him and the so-called mediators, that once 
his indebtedness was wiped out as the 
result of the documents that were to come 
into existence, he should repudiate the 
arrangement and file a suit claiming an 
account. That the plaintiff has not come to 
the Court with clean hands, is a part of 
his own case as the secret understanding 
is set up by him in his plaint. Of the three 
mediators one died before the trial and the 
remaining two were examined for him and 
admit that they gavethis dishonest advice 
to the plaintiff. On these facts it is per- 
fectly clear that the settled account cannot 
be re-opened. As stated by the Judicial 
Commiltee: 

“Tf e porgons meet and agree not to ascertain 
the exact balance, but agree to take a gross sum 
as the balance; a sum which one is willing to pay 
and the other is content to receive... it is obvious 
that the production of vouchers is entirely out of 
the question....for the very object of the parties 
is to+ avoid the necessity for producing those 
vouchers: Henry McKeller v. John Wallace (2) 
at p. 3954." 


This is precisely what happened here. 
The plaintiff dispensed with the production 
of the accounts, and agreed after taking 
competent advice to receive a gross sum in 
lieu of the amounts that might be found 
payable to him. Thatthe right to disclosure 
can be waived is quite clear. The plain- 
tiff in effect stated: I do not wish that 
there should be a prolonged scrutiny of the 
long standing accounts. I want the sum 
payable to be fixed at once in the presence 
of the mediators and I am prepared to 
take it in lieu of what is due to me. 
Having done this, he can no longer repu- 
diate the arrangement and claim that the 
settled account should be re-opened: Law v. 
Law (8; That the plaintiff had excellent 
reasons for having chosen this course, is 
perfectly clear. There were questions of 
very doubtful nature (as the evidence 
shows) which could have been raised, and 
his advisers rightly thought it more pru- 
dent to enter into a settlement than liti- 
gate in a Court of Law. The learned Judge 


en” M I A 372; 8Moo. P O 378; 1 Sar. 453 


-) 
(3) (1905) 1 Oh. 140; 74 L J Ch. 169; 92LT 1; 
3 WR 227; 21 TL R 102, 
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in the Court below in his lucid judgment 
has discussed the matter fully and has 
applied to the facts found, the right princi- 
ples of law. The appeal fails and is dis- 
missed with costs. There is one matter 
which requires special mention. For the 
Rs. 1,000 payable to the plaintiff under the 
settlement, a hundi was passed to him, 
which he thought fit not to cash, owing to 
the attitude adopted by him. Before we 
pronounced judgment, Mr. Patanjali Sastri 
has intimated that his clients defendants 
Nos. 1 to 3 are prepared to pay the amount 
due under the hundi, and we record that 
undertaking. The amount payable under 
the hundi will go in reduction of the costs 
payable tothe respondents. The amount of 
costs and the amount due under the hundi 
will be set-off one against the other and 
only for the balance due either party will 
be liable. 


N.-s. Appeal dismissed, 


NAGPUR HIGH COURT i 
Oivil esate us. spree! No. 32-B of 


August 31, 1938 
Stonz, Ô. J. AND OLARKE, J. 
PURUSHOTTAMDAS—Appg.tiant 
versus 


DEVKARAN AND ofHERs—Raggponpents 

Civil Procedure Code (Act V of 1908), as. 2 (2), 104, 
0. XLIII, O. XLI, r. 22 (4)—Order that appeal or 
cross-objection abate, whether appealable — Appeal 
abating—Cross-objections, if can be heard. 

An order that an appeal abates is appealable ag a 
decree. 

[Case-law relied on]. | 

Similarly an order directing that an appeal or 
cross-objection abates is also appealable. Abdul 
Majid v. Jawahir Lal (13) and Jamuna Prasad Rat 
v. Rajballam Rai (14), distinguished. 

A cross-objection is part of an appeal and if an 
appeal goes out for any extraneous reasons the 
cross-objection must ordinarily go out with it; the 
only exceptions are those mentioned in sub-r. (4) of 
O. XLI, r. 22. Consequently a respondent has no 
right to be heard on his cross-objection when the 
appeal in which he took the crogs-objection has 
abated. [Caselaw discussed] U Shin v. Maung 
Tha Gywe (19), relied on, 


O. Misc. A. from an order of the Court of 
the Fourth Additional District Judge, Akola, 
dated April 25, 1935, in Civil Appeal 
No. 23-B of 1934 against the judgment and 
decree of the Court of the Third Subordi- 
nate Judge, Second Class, Akola, dated 
August 25, 1933 in Oivil Suit No. 88 of 
1932. 

Mr. V. K. Rajwade, for the Appellant, 
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Mr. M. D. Khandekar, for Respondent 
No. 1. 

Order.—Purushottamdas brought a suit 
for accounts against four defendants in the 
Courtof the Third Subordinate Judge, 
Second Class, Akola. “That Court passed 
a decree to : the effect that defendant No. 1 
Kesho should pay Rs. 415 odd to the 
plaintiff. Kesho appealed and during 
the pendency of his appeal he died. 
The present respondent, Deokaran,is his 
son. After Kesho had failed his apneal 
the plaintiff put in crogs-objections. Kesho’s 
Jegal representatives failed to make any 
application for the substitution cf their 
names in place of the deceased Kesho and 
so the Court held that the appeal abated. 
Purushottamdas claimed that in spite of 
the abatement of the appeal his crossa- 
Objections should still be heard and de- 
cided, but the Subordinate Judge, by his 
order dated April 25,1935, held that the 
appeal having abated the cross-objections 
must beheld to have abated also and 
he therefore dismissed-them. Purushottam» 
das has therefore come up in appeal 
against the order dismissing his cross- 
objections. 

The respondent Deokaran has taken 
a preliminary objection that no appeal 
lies asthe order is not a decree and has 
not been made appealable as an order 
under s.104 or O. XLIII, of the Civil 
Procedure Code. He is certainly correct 
in saying that the order has not been made 
appealable as an order. The question is 
whetber it amounts toa decree under the 
definition in s. 2 (2) of the Civil Procedure 
Code. That section defines a decree as 
follows : 

“Deecree’ mesns the formal expression of an 
adjudication which, sofar as regards the Court 
expressing it,- conclusively determines the rights 
of the parties with regard to all or any of the 
matters in controversy in the suit and may be 
either preliminary or final. Itshallbe deemed to 
include the rejection of a plaint andthe determina- 
tion of any question within s.47 or s. 144, but shall 
not include, 

(a) any adjudication from which an appeal lies as 
an appeal from an order, or 

(b) any order of dismissal for default,” 

There is ample authority for the view 
that an order that a suit abates is appeal- 
able as a decree: vide Subbayya v. 
Saminadayyer (1), Bhikaji Ramchandra 
v. Purshotam (2), Niranjan Nathv. Afzal 
Hussain (3), Subramania Iyer v. Venkata- 

(1) 18 M 496; 5M L J 63. 

(2)10 B 220. 


(3) A TR 1916 Lah, 245; 34 Ind. Cas, 822; 128 PR 
1916; 146 P L R 1916, 
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ramier (4), Suppu Nayaken v. Perumal (5), 
Rahimunnissa v. Srinivasa Ayyangar (6), 
Ram Sarup v. Moti Ram (7), Udmi v. 
Hira (8), Bhutnath Jana v. Tara Chand 
Jana (9), Raghbir Saran v. Sohan Debi 
(10), Roop Chand v. Sardar Khan (11) and 
Barju Biswalv. Kunja Behari Mahapatra 
(12). That being so, it would seem that an 
order thaten appeal abategs is also 
appealable as a decreesand if so there is 
no reason why an order that the cross- 
objection abates should not be held to be 
a decree forthe same reasons. There 
is no doubt that the order has conclusively 
determined the rights of the plaintiff on 
his cross-objections. “In fact the Addi- 
tional District Judge has said in his order 
that the cross-objection is dismissed, The 
respondent relies on Abdul Majid v. 
Jawahir Lal (13) and Jamuna Prasad Rai 
v. Rajballam Rai (14). Abdul Majid v. 
Jawahir Lal (13), was not a case of 
abatement; it was a case where an appeal 
had been dismissed for want of prosecution. 
Such acase is easily distinguished from 
this. The order dismissing a suit for 
want for prosecution standson quite a 
different footing from an order dismissing 
a suit or an appeal or a cross-objection 
because the case is held to have abated. 
Similarly Jamuna Prasad Rai v. Rajballam 
Rai (14) isa case of dismissal for default 
of appearance under O. XLI,r. 11 of the 
Civil Procedure Code. That case, moreover, 
drawsa distinction between a dismissal 
under O. XLI, r.11 (1) and O. KLIr. 11 
(2) and says thatan order of dismissal 
under O. XLI, r. Ll (1) ig appealable as a 
decreo. We hold, therefore, that an appeal 
lies, ; 

(4) A I R 1916 Mad. 1068; 31 Ind. Oas. 4. 

(SYAIR 1917 Mad, 285; 34 Ind. Oas. 372; 30 ML J 
486: 19 M LT 364; (1916) 1 M W N 301. 

(6) A I R 1920 Mad, 580; 54 Ind. Cas, 565; 38 MLJ 
266: 11 L W 130. 

(7) 1 L 493; 57 Ind. Oas. 137; A I R 1920 Lah. 8; 72 
P W R1920: 2 L L J738. | 

(8) 1 L 582; 60 Ind, Oas. 111; AI R 1920 Lah. 338; 
2LLI 762. 

(9) ATR 1921 Cal, 551; 59 Ind. Oas. 177; 33 OLJ 
115; 25 O W N 595, 
oe AIR 1925 Lah. 456; 86 Ind. Oas. 104; 26 PL 


(11) 9L 52°; 110 Ind Oas. 281; A IR 1928 Lah. 
359; 29 P LR 626. 

(12) 10 Pat. 471; 133 Ind. Oas. 767; A IR 1931 
Pat. 353; 12 P L T 909; Ind. Rul. (1931) Pat. 

5 


415. 
(193 36 A 350; 23 Ind. Oas. 649: AIR 1914 P O 66; 
19 AL J 624; 16 Bom. LR 395: 18 O W N 963;19 0 L 
J 626: 27M LJ 17; (19145 M W N 485; 16 M LT 44; 
1L W 483 (P 0). 
(14) A I R 1937 Pat. 349; 169 Ind. Cas. 359; 18 P L 
T 321; 3 B R 558; 10 R P 9, 


193) > 


Next on the merits. The question is 
whether the respondent has a right to 
be heard on his cross-objection even 


though the appealin which he took the” 


cross-objection has abated. The decision 
of this question turns on the interpretation 
of O. XLI, r. 22 (4). That rule is to the 
following effect : 

“22 (4). Where, in *any case in which any 
respondent has under this rule filed a memorandum 
of ojection, the original appeal is withdrawn or is 
dismissed for default, the objection so filed may 
nevertheless be heard and determined after such 
notice to the other parties as the Oourt thinks fit.” 


On the face of it,the rule only applies 
to cases where an appeal is withdrawn or 
dismissed. for default. The appellant, 
however contends that the rule is not 
exhaustive, but covers cases ejusdem 
generis where for some reason the appeal 
cannot be heard. The learned Oounsel 
for the appellant has conceded that the 
weight ofthecase law is against him 
on this point, but he urged that the cases 
which hold the opposite view to that to 
which heis submitting are distinguishable 
on their facts. Thelower Appellate Court 
has relied on Murugappa Chettiar v. 
Ponnusami Pillai (15), Mul Chand Ganga 
Bishen v. R. M. Downie & Co, Ltd. (16) 
and Ajmersingh v, Ramsingh (17). Muru- 
gappa Chettiar v. Ponnusami Pillai (15) 
decides that : 

“Where a person sued for damages for malicious 
prosecution and obtained adecres but preferred an 


appeal claiming more damages than he had, been 
awardedand died pending the appeal, the appeal 


abates. After such abatement any memorandum of 
objections filed by the respondent cannot be 
eard.” 


The appellant distinguishes that case 
by saying that a claim for damages for mali- 
cious prosecution is a personal claim which 
dieg with the plaintiff. We cannot see 
however, in what way that makes any 
difference to the point of law which we 
ate called upon to decide. Lhe decision 
in Murugappa Chettiar v. Ponnusami Pillai 
(15) is based on an earlier Full Benen 
decision of the same High Oowrt in Ala- 
gappa Chettiar v. Chockalingam Chetti (15), 
Mul Chand Ganga Bishen v. R. M. Downie 
& Co., Ltd. (16) is to the same effect as 
Murugappa Chettiar v. Ponnusami Pillai. 


(15) 44 M 828; 62 Ind. Oas. 757; A IR 1921 Mad. 
109; 41 M L J 304; 13 LW 700; (1921) M W N 


438, 
410 10 L 208; 110 Ind. Cas. 910; A IR 1928 Lah. 
596, : 


(17) 28 N L R 25; 137 Ind. Cas, 156; A I R 1932 Nag. 
41; Ind, Rul, (1932) Nag. 65. 

(18) 41 M 904; 48 Ind. Cas. 203; A IR 1919 Mad. 
184; 35 M LJ 236; 8 L W 240; 24 M LT 137; (918); M 
W N 688 (F B). 
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(15). In Ajmersingh v. Ramsingh (17) it was 
held that where a memorandum of appeal 
is rejected as insufficiently stamped, no 
cross-objection can be entertained or 
heard. It was there pointed out by Subhe- 
dar, A. J.C. thatthe provisions of rule 
22 (4) fO. XLI must be interpreted 
strictly and not extended beyond their 
obvious scope. We would add to the 
cases mentioned by the Additional Dis- 
trict Judge U Shin v. Maung Tha Gywe 
(19)which has been referred in Ajmersingh 
v. Ramsingh (17). The appellant relies 
on Shankar Lal v. Sarup Lal (20) which 
holds ; 

“A respondent may file cross-objections and the 
Appellate Court may act upon them notwithstanding 
that the appeal in which such objections are filed is 
not maintainable,” i 

That case hag been discussed in U Shin. 
v. Maung Tha Gywe (19), and we fally 
agree with what Otter, J. has there said. 
Another case relied on by the appellant is 
Bhimasona Row v. Venugopal (21), but that 
isa casa ofan appeal being dismissed 
in default, a position which has been 
specifically mentioned in O. XLI, r. 22 (4) 


as giving the respondent a right to be 
heard ono the cross-objestion. The third 


case relied on by the appellant is Ayilu 
Reddi v. Venkata Reddi (22). There it 
was held that the word ‘‘default” occurring 
in the rule (O. XLI, r. 22 (4) ) includes 
any default made by the appellant which 
would amount to non-prosecution of the 
appeal and consequently includes the non- 
payment of deticit court-fee by the appel-. 
lant in spite of the express order of the 
Court directing him to pay it and 
entailing the dismissal of the appeal and 
in such acase the respondent is entitled 
to have his memorandum of objections 
heard. The case to which we have already 
referred in U Shin v, Maung Tha Gywe 
(19) wasonthe same point but decides 
itin the contrary sense. We think thas 
the correct viewis that held inthe latter 
case. 

It seems to us clear that a cross-objection 
is part of an appeal and that if an 
appeal goes out for any extraneous reasons 
the cross-cbjection must ordinarily go 
out With it ; the only exceptions are 


(19) 8 R 538; 129 Ind. Cas. 600; A I R 1931 Rang, 38; 
Ind. ‘ful. (1931) Rang. 68. 

(29) 34 A 140; 13 Ind. Oas. 19:8 A L J 1297. 

(@DYATR 1925 Mad. 725; 88 Ind. Oas. 443; 48 M 
631;48 M LJ 384:(1925) M W N 190; 21 L W 


672, 
(22) A I R 1931 Mad. 133; 139 Ind. Cas, 657; (1930) 
M W N 1236; Ind. Rul, (1931) Mad, 401. 
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those mentioned in sub-r. (4) of O. XLI, 
r. 22. The reason for those exceptions 
being made is evident. It would be grossly 
unfair ifthe appellant having appealed 
andthe respondent having filed crosse 
objections the appellant should be allowed 
to resile from his appeal after the period 
of limitation for the respondent to file an 
appeal had expired and thereby prevent 
the respondent from appealing. It is 
argued on behalf of the appellant hefore us 
that it does not make much difference 
whether it was the appellant or his legal 
representatives that allowed the appeal 
to go out. Although the distinction may 
be small wethink itis clear. Obviously 
the'appellant did not die deliberately in 
érder to defeat the respondent and 
until he died his legal representatives 
were ncwhere. After his death they 
were quite at liberty to consider whether 
the appeal was worth -pressing or not; 
and if they considered that it was not, 
it cannot be considered that they refused 
to press it merely in orderto defeat the 
respondent's cross-objection. Ordinarily 
an appellant in the lower Appellate 
Court has 30 days in which to appeal. 
If his opponent appeals, he obtains under 
O. XLI, r. 22(1) 30 days from the date 
of service on him of the notice of 
appeal in which to filea cross-objecticn. 
He thus obtainsan extended right of 
appeal. If X isthe length of time that 
it takes his opponent to serve him with 
notice of appeal then, whereas Le has only 
30 days to appeal hittself, he has 30 plus 
X days to file his cross-objection. Now 
if notice of appeal had been served on 
him after the period for appealing him- 
self had expired there would obviously 
be no equitable reason for keeping alive 
his cross-objection when for any reasons 
other than those mentioned in r. 22 (4) 
his adversary’s appeal wentout. In such 
a case, 48 he does not appeal himself within 
the period of limitation, he is clearly 
satisfied with the decree as it stood and it 
was only because of his adversary’s appeal 
that he comes forward to urge cross-objec- 
tion. The position is different however 
where he has been served with notice of 
appeal before his right of -appeal has 
expired. He may quite justifiably say 
to himself then : 

“Although I was going to file an appeal I do not need 
to do so now. I can file a cross-objection and will 
obtain additional time.” 


e enn . t 
Which Position arises here we do no 
know and it is outside the scope of this 
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appeal. This will be a matter for 
consideration by the lower Appellate Court 
if and when the respondent files an ap- 
peal together with an application for ex- 
tension of time under s. 5 and/or s. 14 of the 
Limitation Act. 

The result is that the appeal fails and is 
dismissed with costs. We allow Rs. 45 for 
Counsel’s fee. . 

D. Appeal dismissed. 
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Hindu Law—Widow~—Alienation—Alienation by 
her in favour of member—Suit by consenting 
reversioner to set aside conveyance—Consent decree 
—Conveyance accepted as validand certain land 
given to reversioner—Reversioner dying—His sons 
taking possession of land given to their father 
under consent decree—After widow's death they 
filing suit to set aside alienation— Whether 
prevented by estoppel—Value of their father's con- 
sent—Nature of widows estate and her power 
in Bengal—Surrender—Hssentials—Compromise in 
the nature of family arrangement entered tnto 
by widow for benefit of estate—Whether binding 
on reversioners not parties to it—Reversioners— 
Suit by one in representative capacity—Decree, if 
binds all reverstoners—Res judicata. 

A Hindu widow transferred her interest in’ thè 
estate of her deceased husband to a member of 
the family with the concurrence of the nêt 
reversioner. The said reversioner subsequently 
brought a suit to set aside the conveyance but the 
suit ended in a compromise and a consent dec- 
ree was passed by which it was agreed that 
the reversioner should take some land and the 
conveyance by the widow should be accepted as 
valid, On thedeath of the reversioner but before 
the death of the widow the sons of the 
reversioner took possession of the land granted to 
their father under the consent decree, On the 
widow's death the sons who were ithe actual re- 
versioners instituted a suit as heirs ofthe last 
full owner to recover the property alienated by 
the deceased widow: 

Held, that the actual reversioners were not 
prevented by estoppel or ratification or acquies- 
cence or otherwise from challenging the validity 
of thealienation. Ramesh Chanara v. Sashi Bhisan 
(4), relied on. |p. 418, col, 2.] ` 

[Vase law referred to.) 

Held, als» that under the circumstances the 
consent ofthe reversioner had lost its probative 
value. Ramesh Chandra v. Sashi Bhusan (4), relied 
on Ambika Prasad v, Chandra Mani Kuer (5), 
referred to. {ibid.] ; $ 

Bengal, the estate of a Hindu widow’ is 
a limited or restricted estate. The interest of the 
heir of the last full owner, called the reversioner, 
who would be entitled to succeed to the estate 
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on the death of the widow if he be then living, 
is an expectant, not vested interest, a spes suc- 
cessionis or mere chance of succession within the 
meaning of s, 6, Transferof Property Act, of 1882, 
therefore, it cannot be transferred, nor can it be 
relinquished. A Hindu widow is not a tenant for 
life, but is owner of the property inherited by 
her, subject to certain restrictions on alienations 
and to devolution of the estate at her death 
upon the next heir of the last full owner. She 
has absolute power 4£ disposal over the income 
ofthe property during her life, But a valid 
transfer by her of the corpus of immovable pro- 
perty so inherited, that is to say a tranafer not 
liable to be set aside at the instance of an actual 
reversioner, can be made only where it can be 
shown that (a) there was legal neceseity or (b) 
the aslienee after enquiry honestly believed that 
there was necessity or (c)there was such consent 
of the next reversioners as would raise a pre- 
sumption that the transaction was proper one, Such 
consent must be of such reversioners as may fairly 
be expected to be interested to dispute the trans- 
action, or (d) there was a surrender of her whole 
interest inthe whole estate tothe next reversion- 
ers, or a transfer of the whole estate to a stranger 
with the consent of the next reversioners, Ranga- 
swami Goundan v. Nachiappa Goundan (3), relied 
on, [p. 418, col. Lj 

A surrender by a Hindu widow must be of 
her whole interest inthe whole estate in favour 
of the next reversioner if only one, or all next 
reversioners, if more than one, at the time of 
alienation, It must be a bona fide surrender, 
and pot a device to divide the estate withthe 
Yeversioner or reversioners. A sale ofthe estate 
for consideration cannot be regarted as a sur- 
render. Such a surrender in Hindu Law is founded 
upon the principle of theeffacement of the widow, 
as ifby her voluntary act shehad brought about 
her own death andso accelerated the succession 
of the next reversioners, Santi Kumar Pal v. 
Mukundalal Mandal (6), relied on Rangaswami 
Goundan v. Nackiappa Goundan (3), relied on. [p. 
419, col. 1] ok 

Compromise in’ the nature of family arrangements 
which amount to bona fide settlement of disputes 
in respect ofthe estate, or compromise entered 
into by the widow bona fide for the benefit of the 
estate, may bind the reversioners, eventhough they 
Were not parties thereto, They are deemed to be 
ali¢nations induced by necessity or as beingina 
parallel position thereto. Similarly a compromise 
of a claim made by the next reversioner in respect 
of the estate, if it amounts to a family settlement 
which is prudent and reasonable, is binding on 
the whole body of reversioners, |p. 419, col. 2.] 

[Case-law discussed. | 7 

A decree passed in a representative suit by one 
or more of the reversioners, on behalf of and in 
the interest of all the reversioners, for the pro- 
tection of the estate from injury or to prevent 
wronglul alienetion, operates as res judicata and 
binds the whole body of revereioners, Such suits 
are allowed upon the principle that a reversionary 
heir basa right to demand thatthe estate be kept 
free from waste and free from danger during 
its enjoyment by the widow, and may appeal to 
the Court for the conservation and just admunist- 
ration of the property. He does so in a repre- 
sentative capacity so that the corpus may pass 
unimpaired to those entitled to the reversion and 
the operution is justified by the consideration of 
keeping dhe estate intact for the person to whom, 
as reversioner, it shall ultimately and at the proper 
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time be determined that the estate shall go. Janak 
Ammal v Narayanaswami Aiyar (l4), relied 


on. [p. 420, col. 1.} 


Messrs. S. N. Banerjee (Sr), S. R., Das 
and U. C. Laha, for the Plaintiff. 

Mesars. S. C. Bosz, J. C. Sett, B. C. 
Ghose, 5. Huzra, B. Bose, D. N. Sen and 
R. N. Chatterjee, for the Defendants, 


Judgment.—The plaintiff sues for a 
declaration of the rights of the parties to 
this suit in the estate of one Debendra 
Mohan Sett, for discovery of that estate, 
for possession, partition, accounts and other 
reliefs. (His Lordship after giving the rele- 
vant pedigree proceeded.) Kristo Mohan Sett 
was a Hindu governed by the Dayabhaga. 
He died leaving a widow Prembutty Dassi, a 
daughter, and two sons Rajkumar and Brojo 
Kumar who inherited his property in une 
divided equal shares. Rajkumar died leav- 
ing a widow Moni Dassi and two sons, 
Debendra and Nripendra, who inherited the 
half share of their father Rajkumar. Nripen- 
dra died unmarried and his estate vested 
in his uncle Brojo Kumar. Debendra died 
intestate and childless in 1854, leaving as 
his sole heiress his widow Kristo Kamini, 
then aged about 11 years. In 1855, by her 
mother as guardian and next friend she 
filed a bill of complaint in the Supreme 
Court, asking for partition of the estate of 
Kristo Mohan Sett, and alleging that she 
had been excluded from all benefit. A pre- 
liminary decree was made in 1866, whereby 
it was found that she was entitled to a 
fourth share in his estate and half share in 
the estate of her father-in-law Rajkumar. 


Subsequently, the matter was compro- 
mised and after an inquiry by the Master 
and after he had decided that an offer of 
Rs. 70 per month was not beneficial to the 
infant plaintiff but that Rs. 100 would be, 
a consent decree was passed in 1857, 
whereby it was decreed that Rs. 100 per 
month should be paid to Kamini for life, 
in respect of her claim for maintenance 
against the estate of Debendra. Brojo 
Kumar died in 1865, leaving two sons, 
Purnagendra and Sujendra. Having trans- 
ferred part of his property to Purnagendra 
during his lifetime, he left his remaining 
property to Sajendra, who in 1866 executed’ 
a deed of settlement of all his property for 
the benefit of himself and his creditors. In 
1868 Kamini instituted a suit against. 
Purnagendra and Sujendra and others to 
set aside the consent decree of 1857 on the 
ground of frand, collusion and suppressiog 
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of facts, and to proceed with the preli- 
minary decree for -partition of 1856. This 
suit also was compromised on the terms 
that in consideration of the payment by 
Purnagendra to the plaintiff of a sum of 
Rs. 4,000 and also asum of Rs. 2,000 for 
arrears of maintenance from November 
1866 to June 1t63 at the rate of Rs. 100 
per month, and the payment of Rs. 100 
per month for her future maintenance dur- 
ing the term of her natural life to bea 
charge upon the estate, and her costs, and 
the costs of the other defendants, and other 
payments, including a supply to the plain- 
tiff of certain offerings to a family idol 
or in default thereof Rs. 16 per month, 
Kamini would execute a conveyance of her 
right, title and interest, in the estate of 
Debendra, to Purnagendra for the indi- 
vidual use and benefit of him and his heirs 
and assigns for ever. 

Further, it was expressly provided that 
the decree was to be without prejudice 
to the rights of the defendant Sujendra. 
Accordingly, in the same year Kamini exe- 
cuted a conveyance in the terms agreed 
upon. It is to be observed that her estate 
was the limited estate of a Hindu widow, 
and that at that time Purnagendra and 
Sujendra were the next joint reversionary 
heirs to the estate of Debendra. Purnagen- 
dra died in 1869, leaving a widow and four 
sons, Soshi, Girija, Kailash and Shama, 
Soshi diedin 1880 leaving a widow Nanda- 
rani and, three sons Kanailal, Gobindalal 
and Muttylal. In 1893 a deed of convey- 
ance was executed by Kamini, Sujéndra, 
Girija, Kailash, Shama and Nandarani as 
administratrix of Soshi, which racited inter 
alia, that in 1868 Kamini had conveyed to 
Purnagendra her right, title and interest to 
the estate’ of Debendra as his widow and 
heiress, and that Purnagendra during his 
lifetime and thereafter his representatives 
had been in possession of the said estate, 
and that, subject to that conveyance, 
Kamini was entitled to the hereditaments 
thereby to be assured for all the estate and 
interast therein of a Hindu widow, and 
that Sujendra was the sole heir in imme- 
diate reversion to Debendra, expectant on 
thé death of Kamini. The deed provided 
for the absolute sale by Kamini and 

: Sujendra to Girija, Kailash, Shama and 
Nandarani, of their interests in the estate 
of Debendra, in consideration of a sum of 
Rs. 5,000 and a monthly sum of Rs. 165 
during her natural life to be paid to Kamini, 
and a monthly sum of Rs. 300 during his 
natural life to be paid to Sujendra, Kamini 
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and Sujendra each covenanting for herself > 


and himself and not the one or the other 
of them. 

At this time, Sujendra was the sole next 
reversionary heir to the estate of Dabendra. 
In 1894, Sujendra filed a suit against 
Girija, Kailash, Shama, Nanudarani, the. 


sons of Boshi and Kamini, to set aside the - 


conveyance. He alleged “that his signature 
thereto had been obtained by fraud, that 
it had’ been well-known to the defendants 
that he was a man of no education and 
addicted to habits of reckless intemperance 
and had been indulging in a life of utter 
profligacy and debauchery, with the result 


that for long past his intellect had become . 
hopelessly impaired and he had been in- : 


capable of exercising a sound and reason- 


able judgment, or any judgment at all, in ` 


rogard to any matter of business.’ Further; 


he alleged that in 1893, the defendants - 
other than Kamini had sent an agent to 


accompany him on a holiday, 
encouraged him to drink and to borrow’ 
money from the defendants for that pur- : 
pose, that on his return the defendants had ° 
invited him to their garden house along ; 
with prostitutes, and while there and in a, 
state of intoxication, his signature was 
obtained to the deed of conveyance. 4 
This suit also was compromised, and by: 
consent in 1895 it was decreed that the. 
suit be withdrawn as against the infants : 
and Kamini; that Girija, Kailash, Shama’ 
and Nandarani do convey ‘té- Sujendra cer- ' 
tain properties at No. 19, Larmahatta. 
Street and No. 15, Jora Bagan Street, 
Calcutta for life, with remainder to his sons’ 
Anukul, Lalmohan, Monmotho and Hiralal, 
their heirs and assigns for ever absolutely, ; 
that the conveyance of 1893, so far as it 
related to the payment of a life annuity: 
of Rs. 300 a month to Sujendra, be 
cancelled, but except as aforesaid the, 
conveyance was Valid, No conveyance was: 
executed in terms of the decree but Sujendra- 
was put into possession of the property 
which was valued subsequently at, 
Rs. 1,41,000. Sujendra’s eldest son Anukul 
had died in 189], leaving a son Satish, but 
he received no benefit under the terms of 
the decree. Sujendra died in 1895 when his, 
sons came into possession of the property 
by the decree. Anukul died in 1907 and Lal 
Mohan in. 1905, Soshi, Kailash and-Shamia 
died prior to 1912. Kamini died on March 
17, 1924 at the age of èl. Therefore at. 
that time, Girija, Monmotho and Hiralal 
were- the next joint reversionary heirs to 
the éstate of Debendra, in the abgence of 


who had’ 
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the transfers effected in 1868, 1893 and 
1893, or in case such transfers were not 
binding upon them. Girija died without 
issue in 1930, leaving a will which his 
executors have not yet proved. In case of 
_ intestacy his nephew Gobindalal, the son 
of Soshi, is his heir at-law. 

The present suit was filed on June 4, 
1931. In his written statement Gobindalal 
states, inter alia, that the conveyance of 
1893 was by way of family settlement, and 
has been acted upon for over 38 years by 
all parties interested in the estate in ques- 
tion. That ever since then his branch of 
the family has been in possession of the 
properties conveyed and the plaintiff's 
claim ts barred by the law of limitation and 
adverse possession; that the plaintiff and 
his brothers accepted the consént decree of 
1695 by taking possession through their 
“mother and natural guardian of the pro- 
perties conveyed to Sujendra after his 
death; that the present suit is barred by 
the principle of res judicata. Further, be 
States that in 1900 Monmotho, Hiralal, 
Anukul and Lil Mohan partitioned the 
properties conveyed to Sujendra ‘amongst 
themselves, to the exclusion of their nephew 
Satish, and subsequently Lal Mohan and 
Anuku! sold their shares, being the entirely 
of No. 15, Jorabagan Street, to strangers 
and Hiralal sold part of his; that they 
have all dealt with the property in various 
ways, therefore, they are estopped from 
challenging the decree. For similar reasons, 
Girija's legal representatives are estopped; 
that ‘the. plaintiff and Hiralal were added 
as partias in certain land‘ acquisition Gases 
concerning the property conveyed to Girija 
_ and the others, and contended unsuccess- 
fully that the land was debutter, and made 
. no other claim. ‘The- judgment in these 
- cages, therefore, he alleges, is binding upon 
them. 

Tnese facts may be taken to be admit- 
ted. They bave not been denied and no 
witnesses have been called on other side. 
It is not denied that the plaintiff and his 
brothers have dealt with the property ia 
various ways, and nave, at all material 
times, treated it as their own. Lal Mohan 


sold his share in 1y02, and im 1903 Anukul- 


sold pari of his for Rs, 45,000. In 1916 
Hiralal sold his share for Rs. 45,000 und 
in 1935 ine plaintiff, Monmotno, brought a 
number of suits for rent ui his share of the 
property. Bat he has not patted with any 
of the property representing nis share, and 
the portion of the estate of Debendra to 
which Sujendra’s sons would he entitled as 
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actual reversioners would obviously be 
greater than what they got as a result of 
the decree of 1895. Counsel appeared for 
the executor defendants but could not be 
heard, because his clients had not taken 
He remained and watched the 
proceedings on their behalf. The following 
issues were formally raised : 

“I. Is the suit maintainable? 2. Is this suit 
barred by the principles of res judicata? 3. Is this 
suit barred by limitation? 4. Have the plaintiff and 
the defendant Hiralal Sett acted upon the convey- 


.ance dated October 7, 1693, and the decree dated 


April 25, 1895, in Suit No, 370 of 1894 and have 
they confirmed the same? 5, Are the plaintiff and 
the defendant Hiralal Sett estopped from challeng- 
ing the said consent decree and the said convey- 
ance? 6 Wasthe said conveyance dated Octo- 
ber 7, 1893, by way of family settlement as men- 
tioned in para. 12 of the written statement of 
Gobinda Sett? 7, (a) Are the transfers effected by 
the conveyance dated December 7, 1868, and Octo- 
ber 7, 1893, the result of any fraudulent device 
as alleged in para. 11 ofthe plaint? (b) Are the 
said transfers void and inoperative? (c) Are they 
binding on the actual reversioners, 8.. Was the 
conveyance dated October 7, 1893, made. without 
legal necessity? 9. Was Sujendra fraudulently 
induced to compromise the said Suit No. 370 of 
1894, as alleged in pora. 12 of the plaint, ‘10. 
Has the entirety of the interest of Girija Bhusan 
Sett in various properties obtained by him under 
the conveyance dated October 7, 1693, and also 
‘by inheritance from his father and his brother 
Kailash Bhusan and Shama Bhusan been trans- 


. ferred by the documents mentioned in para. 24 -of 


the written statement of Gobinda-Lal Sett? ll 
Are Girija and-or his legal representatives estopped 
from claiming any right tothe estate of Debendra 
Mohan Sett by virtue of such transfer? 12. Does 
Ex, “A” to the plaint correctly.set out the pro- 
perties belonging to the estate of Debendra Mohan 
Dett? 13. Were the G. P. Notes of the, face value 
cf Rs, 59,000 purchased with- moneys awarded’ to 
Srimati Nandarani-Dassi as representing the estate 
of Boshi Bhusan Sett? .14,’ Are the award by 
the Land Acquisition Collector and the judgment 
of the Land Acquisition Judge made in respect of 
“the said compensation money binding on the actual 
reversioners of Debendra Mohan Bett including ths 
plaintiff and Hiralal Bett? 15. Is.the suit bad 
tor non-joinder of parties by reason of the facts 
mentioned in paras. 2u and 21 of the written 
statement of Gobinda Lal Sett? ło. Have the 
defendants Lalit Mohan Bosuk and Lall Mohan Dhar 
in their capacity as executors of Girija Bhusan 
Sett or otherwise, or eatuer of them, any interest 
in any one of the properties in suit or any part 
thereot? 17, ‘To what relief, if any ie the plaintif 
entitled 2” h 
But the only issucs which substantially 
have been argued and which nave to be 
decided are, wnetner the decrecs and cons 
vey auces of 1868, 1893 and 1895 ‘or any öf 
them, amounted to a Valid transfer of the 
wavle eotate 01 Vebendra, and-1t nob whe- 
ther the plainiiff 15 disyuailded either. by 
evioppel or otuerwise Irom ‘Cialieigiug 
them. The tirst of these questions depends 
upon the powers of alienation of a Hindu 
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widow, the nature of her estate and the 
nature of the interest of a reversioner. In 
Bengal, the estate of a Hindu widow is a 
limited or restricted estate. The interest of 
the heir of the last full owner, called the 
reversioner, who would be entitled to suc- 
ceed to the estate on the death of the widow 
if he be then living, is an expectant not 
vested interest, a spes successionis or mere 
.chance of succession within the meaning of 
-8. 6, Transfer of Property Act of 1582. 
Nowadays therefore, it cannot be trans- 
‘ferred, nor can it be relinquished. Such 
Ja transfer is a nullity. But prior to the 
passing of that Act it may well be that 
such transactions would be valid : Binda 
“Kuer v. Laita Prasad (1), atp. 168*; 
Tailby. v. Official Receiver (2), per Lord 
-Menaghten atp 5437. 

A Hindu widow is not a tenant for life 
.bútis owher of the. property inherited by 
her, subject to certain restrictions on aliena- 
‘tions and. to devolution of the estate at her 
death upon the next heir of the last full 
“owner. She has absolute power of disposal 
over the income of the property during her 
life. But a valid transfer by her of the 
corpus of immovable property so inherited, 
that is to say a transfer not liable to be 
set aside at the instance of an actual rever- 
sioner, can be made only: where it can be 
Shown that (4) there was legal necessity or 
‘(b) the alienee after enquiry honestly bee 
lieved that there.was necessity or (c) there 
-was such consent of the: next reversioners 
.as would rajse ‘a presumption that the ttans- 
action was proper one.’ Such consent must 
be. of such reversioner: as may fairly: be 
expected to be interested to dispute: the 
transaction, Rangaswami Gounden v, Nace 
hiappa Gounden (3), or (d) there was a sur 
tender of her whole interest in the whole 
estate io the next reversivuners, or a transter 
of the. whole estate to a stranger with the 
. consent of the next reversioners, 

On bebalf of the defendants, learned 
Counsel has urged that the pres ent case was 
one of transier for legal necessity and not 
one of surrender. Ít was aamitted by him 


(1)410 W N 161; 1€4 Ind. Cas. 340; A IR 1936 
PU 304; 1936 AL 'R 829; 39360 W N 613; 19360 
LR 510,3 BRI; 9K P O10, 17 P L T 636; 4414 
W 546; 38 Bom. i R 1zd0 (PO) 

BU, 13A 0 523; 58 LJ dB 75; 60L “T162; 


(3) 46 1A 72; 50 Ind. Cas, 498; AL R 1918P 0 
186; 42 M 523; 36M LJ 493; 17 a L J 536; z90L 
3 338; 21 Bim, L R 640; 23 O WN 777; GAM 
W oN Go; toM LTS; LWI 1 U PUR 
{P O) 66(P 0) 

*Page of 41 O.W. N.—[id.] 

{Fage of (1888) 13 A, 0—{Ed.] 


MANMATHA NAPA SEIT 0. GOBINDALALL def? (GAL) 


184-109 


that some small part of the estate of Deben“ 
dia had been omitted from the conveyance 
and decrees. But, there is no evidence of 
necessity disclosed in the documents in this 
case and no other evidence was tendered. 
There is no mention of necessity in the 
documents. Un the contrary they disclose 
that the property was of such value as to 
afford an income amp.e for the maintenance 
of the widow and for ‘all other necessary 
purposes, There is no evidence of pressure 
of any kind upon the estate. The next 
reversioneis, Purnagendra and Sujendra). 
were well aware of these facts, and there is 
no evidence to show that they made any 
enquiry, and certainly not that they believ- 
ed that there was any such necessity or 
pressure, Sujendra did not consent to the 
transter in 1868, and though it ia sufficient 
if such consent be given ata later date, for 
example, by his participation in the trans- 
fers of 16598 or. 1895, there is nothing in 
the circumstances of such consent to raise 
a presumption that any of these transac: 
tions were proper ones. On the contrary, 
the documents disclose that their object 
was to divide the reversionary estate among 
the parties during the lifetime of. Kamini, 
and to deprive those who might be the next 
reversioners: and entitled to the estate of 
Debendra upon her death. In such circum- 
stances the reversioner's consent loses its 
probative value: Ramesh Chandra v, Sashi 
Bhusan (4). . 

Moreover, Sujendra did not pufport to 
consent to any alienation by Kamini, he 
purported oñly to convey his own: right, 
title and interest, his spes successionis, and 
such a conveyance was invalid and nullity. 
But assuming that what Sujendra did in 
1893 or 1895, was equivalent to consent to 
the alienation by Kamini, and was sufficient 
lo raise a presumpticn of necessity, “any 
such presumption is rebutted by the docu- 
ments themselves. ln the circumstances 60 
disclosed, it cannot be suggested that the 
‘Teversioner was cne who mignt be expected 
to be interested to dispute tne transaction, 
on the contrary his interest was to support 
toem, though ıt has been held by the Patha 
Hign Court in Ambika Prasad ‘v. Chandra 
Manz Kuer (9), that the presumption is not 
rebutied merely by tne fact that the .coh- 
senting Teversioner received a substantial 
beneht under the terms of the alienation. 
But, in taat case, there was sume evidence 
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of legal necessity and the case was decid- 
ed mainly upon the question of onus of 


proof, The utmost effect of the transfer- 


of 1868 was to transfer to Purnagendra 
the life-estate of Kamini, of which she was 
fully entitled to dispose. 

A surrender by a Hindu widow must be 
of her whole interest in the whole estate 
in favour of the next reversioner if only 
one, or all next re?ersioners, if more than 
one, at the time of alienation. It must be a 
bona fide surrender, and not a device to 
divide the estate with the reversioner or 
reversioners. A. sale of the estate for con- 
‘sideration cannot.be regarded as a sur- 
render: Santi Kumar Pal v. Mukundalal 
„Mandal (6). Such a surrender in Hindu 
Law is founded upon the principle of the 
-eflacement of the widow, as if by her 
‘Voluntary act she had brought about her 
-own death and so accelerated the suc- 
‘cession of the next reversioners: Ranga- 
smami Goundan v. Nachiappa Goundan (3). 
In later decisions of the Privy Oounci! Bhag» 
want Koer v, Dhanukdhart Prasad Singh 
(7), Sureshwar Misser v. Maheshrani Misrain 
(8; and Vytla Sitanna v. Marivada Viranna 
(9) an apparent exception to this principle 
seems to have been allowed in respect 
of a small provision made for the main- 
tenance. of the widow. But these were 
-cases of compromise in the nature of 
family arrangement, or settlement- of 
family disputes about doubtful claims. 
. Moreover, the present case is clearly dis- 
.tinguishable, because Kamini obtained sub- 
stantial benefits in addition to mainten- 
ance. It was held in Ramgowda Annagowda 

: iv. Bhau Saheb (10), that a compromise in 
“ke nature of a family arrangement is bind- 
ing on a reversioner who has been a party 
to and has benefited by the transaction, and 
upon his descendants claiming through bhim. 


(6) 62 0 ae 156 Ind. Oas. 209; AI R 1935 Cal. 
ae 404; 39 O W N 226;7 RO 
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That was a case of a consenting reversioner 
who survived the widow, and was the 
actual reversioner atthe timeof her death, 
but never sought to set aside any of her 
alienations, His descendants claimed under 
or through him and had no better title to 
succeed in the suit than he had. Their 
Lordships of the Privy Council expressly 
stated that it was not necessary to consider 
the question whether a spes successionis 
could be validly sold, because the réver- 
sicner “did not in fact either sell or agree 
to sell his reversgionary interest’. He con- 
sented to an alienation by the widow and 
thus ratitied it. 

In Hardei v. Bhagwan Singh (11), it was 
expressly stated that the question whether 
the arrangement was binding upon the de- 
scendants of such a consenting party, could 
not be determined in that suit, and the 
case in Kanai Lat v. Brij Lal (12), was’ a 
decision only against such a consenting 
party. In Bahadur Singh v. Ram Bahadur 
(13), the High Court of Allahabad decided 
that where a reversioner is a party to a 
compromise and obtains some property 
under it, his sons, if they enter into possés- 
sion of the property after their father’s 
death and enjoy possession of it in succès- 
sion totaeir father, are estopped from re- 
pudiating the compromise and from claim- 
ing as reversioners. But the facta of this 
case are cbscure, and the sons do not ap- 
pear to have been actual reversioners ‘at 
the time of the suit. The compromise - was 
apparently the result of a family dispute 
about ownership. Similarly, compromise ‘in 
the nature of family arrangements which 
amount to bona fide settlement of disputes 


-in respect of the estate, or compromise en- 


tered into by the widow bona fide for 
the benetit of the estate, may bind the re» 
versioners, even though they were not par- 
ties thereto. They are deemed to be alieria- 
tions induced by necessity or aS being in 
a parailel position thereto. Similarly a 
compromise of aclaim made by the uext 
reversioner in respect of the estate, if it 
amounts to a family settlement whicno’ is 
prudent aud reasonable, is binding on the 
waole body of reversioners: Mulia’s Hindu 
Law, Edn. a, pp. 20v and 207. All these 

(lis; 24 O W N 105; 50 Ind. Cas, 812; A I R 1919 
PC Zz; 1U P L RPO) 102; 13 L W 436; -2.P 
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cases arose out of bona fide family disputes 
about the ownership of property and were 
not mere devices to divide the estate between 
tbe widow andthe next reversioners. In 
the ‘recent case in Binda Kuery. Kalta 
Prasad (1) their Lordships of the Privy 
Oouncil stated that it. was doubtless good 
that family disputes should be settled and 
that those who agreed to settle should be 
held to their agreement, But, where the 
next reversioner had little chance of sur- 
viving the widow and bargained away the 
chances of his descendants in general in 
order to obtain for himself an immediate share 
in the estate, such an agreement called for 
no special favour from the Courts. A decree 
passed.in a representative suit by one or 
more of the reversioners, on behalf of and 
in the interest of all the reversioners, for 
the protection of the estate from injury or 
to prevent wrongful alienation, operates as 
res judicata and binds the whole body of 
reversioners. But none of the transactions 
in the present case was in the nature of 
such a suit. Such suits are allowed upon 
the principle that a reversionary heir has 
a right to demand that the estate be kept 
free from waste and free from danger during 
its enjoyment by the widow, and may 
appeal to the Court for the conservation and 
‘just administration of the property. He 


"does 80 in a representative capacity so that - 


the corpus may pass unimpaired to those 
entitled to the reversion and the operation 
is justified by the consideration of keeping 
‘the estate intact forthe person to whom, 
as reversioner, it shall ultimately and at the 
proper time be determined that the estate 
` shall go : Janaki, Ammal v. Narayanaswami 
Aiyer (14), at pp. 209 and 210*. 

Olearly in the present case there was no 
effacement of Kamini and no bona fide 
surrender. Still more clearly it was a device 
or a series of devices to divide the estate 
with Purnagendra and his sons and Sujen- 
dra, who were all parties to one or other of 
the transactions. Sujendra’s sons were not 
Parlies io any f them. None of hese trans- 
actions purported to be surrender by Kamini 
in favour of the next reversioner or rever- 
sioners. They refericd only to transfers of 
Tights, title and interests ın the estate of 
Debendra., ‘uat of 1868 could not be such 
a surrender because Sujendra, who was one 
of the next joint reversioners, was not a 


(14) 43 I A 207; 37 Ind. Cas, 161; AER 1916 PO 
117; 39 M 633; 209 M L T 168; 31 ML J 225; 
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party to it, nor was there any effacement of 
Kamini. ‘That of 1893 purportedto be a 
sale of the rights, titles and interests of 
Kamini and sSujendra. As there was no 
surrender by Kamini to Sujendra, Sujendra 
had nothing to sell but his spes successionts; 
he did not purport to convey the corpus but 
only his expectant right, and there was no 
effacement of Kamini. 
Girija and his brothers conveyed part of 
the property to Sujendra for his life, with 
remainder to four of his sons, and Sujendra 
relinquished his annuity of Rs. 300 a month. 

Al) the cases of consent to which I have 
referred are clearly digtinguishable from the 
present case, because as I have already 
pointed out Sujendra did not purport to 
consent to any alienation by Kamini; he 
purported only to convey his own right, title 
and interest. This was a contingent right, 
a mere spes successionis, and such a convey- 
ance was void inlaw. Iam satisfied there- 
fore that none of these transactions amount- 
ed to a valid transfer or surrender of the 
estate of Debendra, that is to say they are 
prima facie liable to be set aside at the 
instance of an actual reversioner such as 


the plaintiff. [t becomes necessary there- 
fore to consider whether the plaintiff is dis- - 


qualified either by estoppel or otherwise 
from challenging their validity. 

It-is to be observed at the outset that 
the plaintiff as actual reversioner, does not 
make his claim as heir of his father Sujendra 
but as heir of the last full owner, namely, 
Debendra : Bahadur Singh v. Mohar Singh 
(15). Until the death of Kamini he had no 


interest other than a spes successionis, and | 


could not know whether he: would ever 
become an actual reversioner. 


their inception, he need not do so, but was 
entitled to wait until the death of Kamini 
had affirmed his character. His dealings 
with the property, to which I have referred 
other than the rent suits, were made prior 
to the death of Kamini. At that time, he 
did not know whether he would ever be 
such a reversioner in fact as would give 
him a practical interest to quarrel with the 
alienations : Gounden’s case (3), (supra). 
On the other hand, bith the plaintiff and 
his. brothers not. only accepted the benefits 
of the decree made in 1899, but relied upon 
it, to defeat the claims of their nephew 
Satish. The partition agreement made be- 
tween them in 1400 dealt separately with 


that part of the property of Sujendrsa which - 


(15) 29 I Al; 34A94;60 W N169; 12 ML J 
56; 8 Sar 152; 4Bom.L R 238(P 0.) 
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. bad a title to challenge the alienations” at 
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~ he did not obtain under the decree. In that 
part of the property Satish shared, but he 
got no share of the property obtained as 2 
result of the decree of 1895. TEstoppel is 
defined in s. 115, Evidence Act, as follows : 

“When one person has by his declaration, act or 
omission intentionally caused or permitted another 
person to believe a thing to be true and toact upon 
such belief, neither he nor his representative shall be 
allowed in any suit or proceeding between himself 
and such person or his representative to deny the 
truth of that thing.” 

It is clear that in the circumstances of 
the present case there is no room for the 
doctrine of estoppel. But as was stated in 
Gounden's case (3), supra), there is another 
view, which is not estoppel, but may be ex- 
pressed as ratification. Their Lordships of 
the Privy Council described it as follows : 

“What itis based on is this. An alienation by a 
widow isnot a void contract, it is only voideble: 
Bijoy Gopal v. Krishna Mahishi (16). Now in all 
eases of voidable contracts there is a general eguit- 
able doctrine common to all systems, that he who 
has the right to complain must do so when the 
right of action is properly open to him and he knows 
the facts. If therefore a reversioner after he became 
in titulo to reduce the estate to possession and knew 
of the alienation, did something which showed that 
he treated the alienation as good, he would lose his 
right of complaint. This may be spoken of, though 
scarcely accurately, as ratification. In some cases 
it has been expressed as an election to hold the deed 
good: Raja Modhusudan Singh v. Rooke (17). But it 
is well settled that though he who may be termed a 
presumptive reversionary heir has a title to challenge 
an alienation at its inception, he need not do so, 
but is entitled to wait till the deathof the widow 
has affirmed his character, a character which up to 
that date might be defeated by birth or by adoption. 
The present plaintiff raised these proceedings imme- 
diately after hie title was confirmed. Of course 
something might be done even before that time which 
amounted to an actual election to hold the deed good.” 

Therefore the actual reversioner even if 
he be the son of the consenting reversioner 
is not bound by his father’s consent: If 
Vinayak v. Gobind (18), it was held by the 
Bombay High Court that the consent be 
given for a consideration and the son enjoys 
the benefit of it, he is bound, That case how- 
ever appears to have been decided upon 
the ground of presumed necessity, or of 
estoppel, and the learned Judges expressly 
based their decision upon the very special 
circumstances of the case, namely that the 
consenting reversioner was at the time of 
the alienation the only male reversioner, the 
absence of the consent cf a female who was 
the next reversioner being held to be 
. absolutely immaterial, and that the object of 

the alienation was to provide funds for the 

(18) 34 O 329; 341487; 50 L J 334; LIC WN 
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marriage of the consenting reversioner, to 
which marriage his son, the plainiff, owed 
his being, and without which he would not 
have been in existence to make his claim. 
The reasoning of the learned Judgesis 
difficult to follow and is based to some extent 
upon views expressed by the Bombay Court 
about the charaeter of a Hindu widow's 
estate, which differs from the views expres- 
sed and decisions given by this Court, 
which have been approved by the Privy 
Council. The case in Bahadur Singh v. 
Ram Bahadur (13) was decided on the 
ground of estoppel, though no facts were 
disclosed which would justify the applica- 
tion of that doctrine. Moreover the 
claimants do not appear tohave been the 
actual reversioners at the time of the suit. 


In Mahadeo Prasad v. Mata Prasad (19) 
the Allahabad Court held that ifthe next 
reversioner at the time of an alienation 
made by awidow assents to the alienation 
neither he nor any one claiming through 
him, for example the reversioner’s son, can 
dispute the validity. But this decision 
seems to have been founded upon a 
misapprehension of a passage in the judg- 
ment of the Privy Conncilin Bajrangi Singh 


.v. Manokarmika Bakhsh Singh (20) because 


as was pointed out by the Privy Council 
in Gounden's case (3), (supra), 

“the idea of an eveatual reversioner claiming through 
any one who went before himis opposed both to 
principal and authority.” , f , s 

The doctrine of election is described in 
White and Tudor’s leading cases in Equity 
(Edn. 9, Vol. 1, at p. 373) as follows: 

“Election is the obligation imposed upon a party 
by Courts of Equity to choose between two incon- 
sistent or alternative rights or claims in cases where 
there is clear intention of the person from whom he 
derives one that he should not enjoy both. Every 
ease of election therefore presupposes a plurality of 
gifts or rights with an intention express or implied 
of the party who has a right to control one or both 
that one should be a substitute for the other. The 
party who is to take has a choice, but he cannot enjoy 
the benefit of both.” , 

It is clear therefore that the doctrine thus 
described or as described ins. 35, Transfer 
of Property Act, can have no application to 
the facts of the present case. The plaintifi’s 
rights as actual reversioner did not exist 
prior to the death of Kamini. Up to then, 
all that he had was a spes successionis, 
Therefore until then he was not in a position 
to choose between inconsistent or alternative 


(19) 44 A 44; 63 Ind, Oas. 721; A I R 1922 AN 
297; 19 ALJ 799;3U P LR (A) 134. 
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rights or claim, and no plurality of rights 
existed. Even if it could be argued 
reasonably that he elected to take a cer- 
tainty for a contingency, all that he could 
surrender was his spes successionis. He 
could not surrender his rights as actual 
reversioner, because they did not exist prior 
to. the death of Kamini. Until he knew 
whether he would be an actual reversioner, 
why should he beso foolish as to take any 
steps which would jeopardize his title to 
the: property which he held by reason of 
the decree of 1¢95. No choice was possible, 
because no alternative right existed. The 
right of an actual reversioner to the estate 
of Debendra could not be such an alterna- 
tive ‘because they might never be bis. 
Moreover, the property really came to him 
from his father. The stipulation made by 
his father, that he should have a life-inte- 
test only with remsinder to four of his sons, 
produced the same result as if he had 
stipulated for an absolute interest and 
afterwards had made a deed of gift or had 
devised the property to his sons by will. 
It is to be observed that there was no con- 
veyance to Sujendra in 1295, nor did he 
transfer or relinquish anything because he 
had nothing to transfer or relinquish but 
his‘own spes successionis which he could not 
legally transfer ‘or relinquish. Nor did he 
purport to transfer or relinquish his sons’ 
tights. The most that could be argued 
about ratification would be that the sons 
ratified the transfer or relinquishment of 
Sujendra’s right, title and interest. What 
Sujendra got by the agreement became hig 
own “property, and ke was entitled to make 
whatever arrangements he like about who 
should have it after his death, such asa 
remainder to four only of his song. 

The case in: Ramesh Chandra v. Sashi 
Bkausan (4) is directly in point. It was 
held that the actual reversioners are not 
estopped from suing to recover property 
alienated by the deceased widow of the full 
owner by the fact that their futher as im- 
mediate. reversioner had concurred in the 
alienation, and this even when they had 
after the death of their father and before 
the.death of the widow taken by inheritance 
land transferred by the widow to their 
father by way of gift. The result is that 
I am satisfied that the plaintiff is not 
prevented by estoppel or ratification or 
acquiescence or Otherwise from challenging 
the validity of these slienations. 

With regard to other issues raised, the 
land acquisition decision could not operate 
as res judicata with respect to the issues in 
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the present case. In any case it could only 
affect that part of the property which it waa 
sought to acquire, and the plaintiff was not 
party to those proceedings in his personal 
capacity but only as ashebait. The ques- 
tion in issue was whether or not the pro- 
perty was debutter. The issues in the” 
present case could not have been raised in 
that case, because the pleintiff was not then | 
and might never have been an actual: 
reversioner, and he was not made a party 
théreof in his personal capacity. So far as 
can be ascertained from the documentary 
evidence and the arguments adduced, the 
properties belonging to the estate of Deben- 
dra are correctly get out, in Hx. A to the 
plaint. No arguments were adduced upon 
the remaining issues which were formally 
raised, but the conclusion arrived at with 
regard to estoppel would apply also to 
Girija and his legal respresentatives. The 
suit is not bad on account of the non-joinder 
of the parties mentioned in paras. 20 and 21 
of the written statement of Gobinda Lal 
Sett (O I, r. 9, Civil Procedure Code) and 
this judgment affects only the rights and 
interests ofthe parties impleaded. The 
Tesult is that there must be judgment in 
favour of the plaintiff in terms of prayers 
(a), (b), (ei (d) and (e) of the plaint with 
costs. 
D. Order accordingly. 


r 


LAHORE HIGH COURT 
Letters Patent Appeal No. 83 of 1936 
January 13, 1937 
ADDISON AND Din Monammap, Jd, 
» Musammat GUGNI AND ANOTHER—- 
DeFENDANTS—APPELLANTS 
versus 
KAHAN RAM AND OTARRS, PLAINTIFFS AND 
OTHERS—LEFENDANTS—RESPONDENTS 
Punjab Courts Act (VI of 1918), 5. 41 (3)—Firat 
appeal involving question of existence or validity of 
custom—Court giving finding that custom is valid and: 
existing—Interference in second appeal—Certificate, 
necessity of — Second appeal—Finding of fact based 
upon consideration of evidence — No interference in 
second appeal, , i 
One G widow of R madea gift of her land in 
favcur of one A, on which the proprietors of the 
pattis in which the land in suit was situated in- 
stituted a suit fora declaration that the gift should 
not affect their reversionary rights. At-the trial 
reliance was placed cn answer to question No. 56 of the 
Manual of Customary Law of the District of Karnal. 
The Subordinate Judge came tothe conclusion that | 
both the widow and the donee -had failed to prove that 
any such permission waa given and he consequently 
decreed the suit. On appeal, the District Judge 
referred to the evidence examined by the donee on. 
thie point and; relying-upon it, slowed théappeal. 
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The plaintiffs preferred a further appeal to the High 
Court which came on for hearing before a Single 
Judge. The plaintiff's suit was decreed. On Letters 
Patent Appeal : 

Held, that the finding of the District Judge did 
involve the question of the existence or validity of 
the custom relied on by the defendants. They at- 
tempted toprove by the evidence led on the parti- 
cular issue covering the question of custom that a 
declaration made by R in the presence of twoor 
three persons was a sufijcient compliance with the re- 
quirements of answer to question No.j58 of the Manual 
of Oustomary Law of the District of Karnal. The 
finding of the District Judge, therefore in their favour 
amounted to declaring the custom as proved by them 
to be existing and valid, and this finding could not 
be impugned on second appeal without the neces- 
ay certificate under s. 41,sub-s. (3), Punjab Courts 

ct. 

| Oase-law referred to.] 
Where there is no error or defect in the procedure 
the finding arrived at by the District Judge in first 
appeal is clearly a finding of fact and if based on 
consideration of the evidence cannot be disturbed 
on further appeal. Durga Chowdhurani v. Jawahir 
Singh (12) and Venkata Kumara Mahipati Surya Rao 
v. Secretary of State (18), relied on. 

L. A. from the judgment of Mr. 
Justice Agha Haidar, dated March 19, 1936. 

Mr. Rama. Nand, for the Appellants. 

Mr. Iqbal Singh, for the Respondents 

(Plaintiffs) 

Din Mohammad, J. — This appeal has 
been, preferred in the following circum- 
staaces. One Musammat Gugni, widow of 
Ramji Lal, made a gift of her land 
in favour of one Antu, on which the 
proprietors of the pattis in which the land 
in suit was situated instituted a suit fora 
declaration that the gift should not affect 
their reversionary rights. At the trial reli- 
ance was placed on answer to question No. 
56 of the Manual of Customary Law of the 
District of Karnal, the material portion of 
which reads as follows: - 

“The answer of the Indri tribes was that a 
widow could only adopt if her husband had given 
her*permission before the brothehood and the 
collaterals.” 

The Subordinate Judge came to the 
conclusion that both the widow and the 
donee had failed to prove that any such 
permission was given and he consequently 
decreed the suit. On appeal, the District 
Judge referred to the evidence examined 
by the donee on this point and, relying 
upon it, allowed the appeal. Tne plaintiffs 
preferred a further appeal to this Court 
which came on for hearing before Agha 
Haidar, J. He observed in his jndgment, 
that in order-to succeed, the denee had 
to prove that the husband of the widow had 
given her permission to adopt before the 
brotherhood and the collaterals and, after 
reviewing the evidence led by the donee 
on the point, came to the conclusion that 
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the evidence being conflicting was wholly 
unreliable. He accordingly allowed the 
appeal and decreed the plaintiffs’ suit with 
costs. From that decision both Musammat 
Gugni and Antu have appealed. 

At the outeet, Counsel for the respond- 
ents has raised a preliminary objection 
that as the appellants have taken new 
points before us which were not urged 
before Agha Haidar, J.. this appeal is not 
entertainable. In support of his contention 
he hag relied on Ahmad Shah v. Faujdar, 
55 Ind. Cas. 983 (1). Mohammad Taqi 
v. Abdul Rahman (2, Jai Parshad v. 
Chartered Bank of India ete. (3), Teja Singh 
v. Gurcharan Singh (4) and Mewa Singh v. 
Tara Singh (5). In Ahmad Shah v. Faujdar, 
55 Ind. Oas. 983 (1) a Division Bench of 
this Court held that an appellant was not 
entitled to ask a Division Bench hearing an 
appeal under the Letters Patent to set 
aside the judgment of the Single Bench 
when it was found that the judgment was 
correct on all points upon which the Single 
Judge was called upon to adjudicate; nor 
was it open to the parties in such an 
appeal to raise a contention which was not 
urged before the Court from the judgment of 
which the appeal was preferred. The princi- 
ple that no new point can be raised before 
a Letters Patent Bench was reiterated in 
the remaining cases, We do not however 
consider that there is any force in this 
preliminary objection, as the judgment of 
Agha Haidar, J. is being attacked before 
us on the points decided by him and not 
on any new point. 


The main contention raised on behalf of 
the appellants is that the learned Judge 
was not competent to interfere with the 
decision of the District Judge as (a) the 
question involved in the case was one of 
the existence and validity of ths custom 
relied on by the defendants and no certi- 
ficate as required by sub-s. (8) of s. 41, 
Punjab Courts Act. had been obtained and 
(b) the finding of the District Judge being 
a finding of fact arrived at after consider- 
ing the evidence led by the parties could 
not be disturbed on second appeal. We 
are of opinion that these objections go to 
the root of the jurisdiction exercised by the 


(1) 55 Ind. Cas, 983; A I R 1920 Lah. 324;28PLR 
1920 


(2) A I R 1923 Lah 151; 79 Ind. Oas. 281. 

(3) A I R 1929 Lah. 536; 120 Ind. Oas. 284; 30 P LR 
433; 11 Lah, L J 425; Ind. Rul. (1930) Lah. 44. 

(4) AIR 1930 Lah. 632; 128 Ind. Qas. 57; 11 L 535; 
31 P L R 281; Ind. Rul (1931) Lah. 9, 

(5) A I R 1933 Lah. 685; 145 Ind. Oas. 416; 34 P L R 
853; 6 R L 100. 
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learned Judge and can therefore be raised 
on appeal before us. i. 
‘Counsel for the respondents contends 
that no such question was involved in the 
case as would’ have required a certificate 
and refers in tbis connection to Ghafur v. 
Shahab-ud din (6}, Waras Khan v. Mehran 
(T), Sohnu Vv. Bahga (8), Imam Din v. Roshan. 
Bibi (9) and Alam Bibi v. Jawaya (10). In 
Ghafur v. Shahab-ud-din (6), Jai Iml, J. 
remarked that where the question involved 
was whether the answer to a question of the 
Oustomary Law was exhaustive, so as 
to apply to certain cases which were not 
expressly provided for therein, no certi- 
ficate was necessary. In Waras Khan v. 
Mehran (7), Abdul Qadir, J. observed that 
where no party had led any evidence as 
to the existence or non-existence of a 
custom and the decision had been given 
purely on a point of law, no certificate 
was necessary to raige that point in second 
appeal. “In Sohnu v. Bahga (8) a Division 
Bench of this Court held that where the 
District Judge after pointing out that 
Customary Law was admittedly applicable 
to the parties came to the conclusion that 
there existed a lacuna in the answer toa 
certain question in the Manual of Ousto- 
mary Law, the finding of the District 
Judge was not one as to the existence of 
custom. In Imam Din v. Roshan Bibi (9) 
Coldstream and Bhide, JJ. held that where 
the plaintiffs merely contended that the 
District Judge had musanderstood their 
claim and that he was wrong in holding 
that the plaint did not disclose any cause 
of action, no certificate was required in 
support of the appeal. In Alam Bibi v. 
Jawaya . (10), Jai Lal, J. expressed his 
doubt whether a certificate was necessary 
in a Case where the contention of the appel- 
lants was that the District Judge had 
legally erred in not considering their 
evidence. It would appear therefore that 
none of the authorities discussed above 
is helpful to the respondents. 

_In our view the finding of the District 
Judge did involve the question of the exis- 
tence or validity of the custom relied on 
by the defendanis. They attempted to 
prove by the evidence led on the particular 

(6; A IR 1932 Lah 397; 138 Ind. Oas. 6£0;33 PLR 
416; Ind. Rul, (1932) Lah. 523, 

(7) A I R 1932 Lah. 473; 139 Ind, Oas. 110; 13 D 826; 
33 P LR 564; Ind, Rul. (1932) Lah. 569 


(8) A I R193) Lah, 433; 135 Ind. Cas, 54; Ind. Rul. 
(1932, Lah. 38. : 


ma) AIR 1934 Lah. 229; 149 Ind. Cas. 1049; 6 R L 


E 
(10) A I R 1934. Lah. 300; 150 Ind. Cas, 356; 35 P L 
U06 R L854 - | | F 
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issue covering the question of custom that 
a declaration made by Ramji Lal in the 
presence of two or three persons was a 
sufficient compliance with the requirements 
of answer to question No. 56 of the Manual 
of Customary Law of the District of Karnal. 
The finding of the District Judge therefore 
in their favour amounted to declaring the 
custom as proved by them to be existing 
and valid, and in our view this finding 
could not be impugned on second appeal 
without the necessary certificate under 
s. 41, sub-s, (3). As remarked by a Divi-- 
sion Bench of the Punjab Chief Court in 
Sohna Mal v. Nanak Chand (11): 

“The natural meaning of s. 41 (1) and s. 41 (33, 
Punjab Courts Act, appears to be: (a) Even though 
the decision on custom by the lower Appellate 
Court is wrong; (b) even though the lower Appel- 
late Court has failed to determine a material 
point of custom; (c) even though the lower 
Appellate Court's procedure is marred by grave 
irregularities, still this Court shall not interfere 
unless the certificate has issued.” : 

Adverting now to the second point. The 
finding arrived at by the District Judge 
was clearly a finding of fact based on 
consideration of the evidence led by the 
defendants and could not therefore be dis- 
turbed on further appeal to this Court. Ef 
any authority is needed for tbis proposi- 
tion, reference may be made to Durga 
Chowdhranit v. Jewahir Singh (12) and 
Venkata Kumara Mahipati Surya Rao v., 
Secretary of State (13). In Durga Chowdh- 
rani v. Jewahir Singh (12) their Lordships 
of tbe Privy Conncil remarked: 

“Jt is enough in the present case to say that an 
erroneous finding of fact is a different thing from 
an error or defect ia procedure and that there is 
no jurisdiction to entertain a second appeal on the 
ground of an erroneous finding of fact however 
gross or inexcusable the error may seem to be, 
Where there ig no error or defect in the procedure, 
the finding of the first Appellate Court upon a 
question of fact is final, if that Oourt had before 
it evidence proper for its consideration in support 
of the finding.” 


In Venkata Kumara Mahipati Surya Rao 
v. Secretary of State (13) these remarks 
were quoted with approval and followed. 
Itis true that in the case before us, the 
District Judge has not expressed ‘his 
opinion in very clear terms, but the fact 
remains that his conclusion is that the 
evidence led by the defendants to prove 
their compliance with the requirements of 
custom is sufficient and reliable and in 


(11) 22 P RING 34 Ind. Oas. 904; A I R 1916 Lah. 


(12) 18 O 23; 17 1 A 122; 5 Sar. 560 (PO). 

(13; 52 M 538; 117 Ind. Oas. 481; A I R 1929 P O 15% 
561A 223; 33 OW N 725; 31 Bom. LR 866;60 W 
N 503; (1929) A L J 702; 30 L W9; 57ML J64; 
(1929) M W N 442; 500 LJ 30 (P O), e 
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“face of this finding it was not open to the 
learned Judge of this Court to go behind 
that finding and to interfere with it. Oa 
these grounds, we hold that Agha Haider, 
J., had no jurisdiction to entertain this 
appeal without a certificate, nor was he 
competent to disturb the finding of fact 
arrived at by the District Judge. We 
zecordingly allow the appeal and restore 
the judgment of the District Judge in this 
case, but the parties will bear their own 
costs throughout, 

D. Appeal allowed. 


MADRAS HIGH COURT 
Civil Appeal No. 30, of 1935 
October 6, 1938 
Kina, J. 
HEJMADY CO-OPERATIVE SOCIETY 
BY OFFICIAL LIQUIDATOR, K. SAR- 
` VOTHAMA RAO—AppELLANT 


versus 
H. VEERAIYA NAIKA—RESPONDENT 
Madras Co-operatire Societies Act (VI of 1932), 
a 8. 47 (3) (©)— Liquidator, powers of—Plea questioning 
his jurisdiction on his application under s. 47 (6)—If 
can be devided by executing Court. 

When a liquidator has decided that the person is 
a member, which decision is subject to any proceed- 
ings which may be taken by either party in the 
Civil Court to set it aside, and applies under s. 47 (6), 
Madras Co-operative Societies Act for its enforcement 
and such person denies that he isa member, which 
plea when analysed amounts to this, that the liquida- 
tor has no jurisdiction to pass the order sought to be 
enforced 4. ¢., when a pleais raised involving the 
question of the nullity of the decree sought to be ex- 
ecuted that plea has clearly to be decided by the 
executing Court. Vaikunta Bhat v. Sarvothame Rao 
(1), referred to. 

0. A. against the appellate order of the 

- District Court, Kanara, dated August 25, 
1934. 

Mr. B. Sitarama Rao, for the Appellant. 

Mr. K. Y. Adiga, for the Respondent. 

Judgment.—This is an appeal arising 
out of an application by the Liquidator of 
a Co-operative Society under s. 47 (6), 
Madras Co-operative Sccieties Act. 
Section 47 (3) (b) describes the powers of 
the Liquidator in the following terms: 

“To determine from time to time the contribution 
to be made orremaining to be made the members or 
past members or by the estates or nominees, heirs or 
legal representatives of deceased members or by any 
officers or former officers to the assets of the society 

* such contributions including debts due from such 
members or persons.” 

- The Liquidator in the present case passed 

an order determining what contribution 

should be made by the members under this 
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subes, (6), which runs as follows : 

“Save as provided in sub-s. (5) orders under this 
section shall on application be enforced by any 
Oivil Court having local jurisdiction in the same 
manner as a decree of such Court,” 


to enforce the order against the respond- 
eot. The respondent raised the plea that 
he was not a member of the Society and 
therefore was not bound by the Liqui- 
datort’s order. Both the Qourts below 
instead of adjudicating upon this plea have 
beld (1) that the Liquidator had no 
jurisdiction to decide whether the respon- 
dent was a member or not and (2) that 
the Court itself to which the application 
made under sub-s. (6) would be 
equally powerless to decide this question. 
It is very difficult for me to understand 
how the Courts below could have brought 
themselves to reach a conclusion like this 
which is so manifestly inconvenient to 
every body concerned in the case. It is quite 
obvious that in one sense the Liquidator 
must have jurisdiction to decide who are 
members and who are not. Otherwise it 
is of cource imposible for him to pass 
any kind of intelligib’e or reasonable 
order under sub-s. (3) (b). The whole ques- 
tion of the calculation of the contribution 
to be made by the members will of course 
depend upon the number of these members. 
Unless the Liquidator can satisfy himself 
at least provisionally as to the number 
of members in the society no, order under 
the sub-section will be possible. The 


. Matter has been considered to some extent 


by a Benchof this Oourt to which T was 
a member in Vaikunta Bhat v. Sarvothama 
Rao(1}. All that is stated in that judg- 
ment is: 

“Weare unable to find in the Act any clear indi- 
cation that the Liquidator can determine in such a 
way that this determination is not subject to be set 
aside by the Oivil Courts, who arə liable either as 
members or as past members of the society to contri- 
bute to the assets of the society." 


The situation, therefore, is that in the 
present case, the Liquidator has decided 
that the respondent is a member. This 
decision would be subject to any proceed-' 
ings which may be taken by either party 
in the Oivil Court to set it aside. Neither 
party has taken any such proceeding. The 
Liquidator however relying on his own 
view of the status of the respondent ‘has ` 
applied under sub-s. (6). ‘he respondent, 
raised the plea that he is not a member. 
That plea when analysed amounts to this, 
that the Liquidator has no jurisdiction to 


(1) 59 M 895; 170 Ind. Oas. 312; A IR 1936 Mad. 574; 
70 M LJ 604; (1936) M W N 470;43L W 730;10 RM 
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pass the order against him which he now 
wishes the Court to enforce. When a plea 
is raised involving the question of the 
nullity of the decree sought to be 
executed that plea has clearly to be 
decided by the executing Court. There 
seems to be no barat all to the Court 
below following what is obviously the 
most convenient procedure in this case, and 
proceeding to decide whether the res- 
pondent is or is not a member bound by the 
order of the Liquidator. It is impossible 
for me to understand why without decid- 
ing this. question the lower Courts should 
immediately assume that simply because 
the Liquidator has included the respondent 
amongst the list of members, he (the 
Liquidator) has done something which he 
has no jurisdiction to do. This appeal 
which incidentally I may notice has not 
been seriously opposed on behalf of the 
respondent, will accordingly be allowed and 
the application restored to the file of the 
learned District Munsif of Karkal for dis- 
posal according to law after finding whether 
the respondent isa member of the society 
or not. Costs will abide the event. 
N.-D. Case remanded. 


— m 


LAHORE HIGH COURT 
Second Civil Appeal No. 860 of 1937 
July 13, 1937 
OOLDSTREAM, J. 

RAM SINGH -P LAINTIFF—ÅPPELLANT 

. versus 
Musammat SAHIBO AND OTHERS 
DEFEN DANT3S—RESPONDENTS 

Court Fees Act (VII of 1870), Sch, II, Art. 17 (iii), 
22 as amended by Punjab Court Fees Act (VII of 
1922)—Declaration suit that alienation of ancestral 
land by widow would not affect plaintiff's reverstonary 
righta—Plaintiff alleging special custom—Article ap- 
plicable. b , 

It is the allegation in the plaint that determines the 
courtrfee. , . 

In asuit for a declaration that an alienation of 
ancestral land by a widow would not affect the 
plaintiff's reversionary rights, the plaintiff alleged 
special custom restraining the widow from alienating 
ancestral land : 

Held, that the suit was governed by Art, 22, Sch. IT, 
Court Fees Act as amended by the Punjab Court Fees 
Act and not by Art. 17 (iii). The court-fee leviable 
in the suit and in the appeal from it was Rs. 20and 
not Rs. 10. Oivil Revision No. 533 of 1936, Asa Ram 
v. Jagannath (2), relied on, Jantan v. Ahmad (1), 
distinguished. a 

§. 0. A. from the order of the Additional 
District Judge, Ferozepore, dated March 2, 
1937. 

Mr. R. P. Khosta, for the Appellant. 
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Mr. Mohammad Monir, for the Advocate. 
General, for the Crown. . 

Judgment.—The question for decision ig 
what is the court-fee leviable on the appeal, 
by Ram Singh, No. 860 of 1937. Ram Singh 
sued in the Court of the Subordinate Judge, 
Third Class, Ferozepore, for a declaration 
that an alienation of ancestral land by the . 
defendant Musammat Sahibo, widow of Tota 
Singh, in favour of two sons of a cousin of 
her deceased husband, would not affect his 
reversionary rights. The trial Court dismis- ` 
sed the suit and the appeal by Ram Singh 
was dismissed by the, Additional District 
Judge in the judgment now appealed from. 
The suit and the first appeal were each 
stamped with a courtefee stamp of Rs. 10 
and the appeal to this Court is similarly 
stamped. In the opinion of the Taxing 
Officer, which is supported by the Orown, 
the appeal should beara stamp of Rs, 20 
in accordance with Art. 22 of Sch. II, Court 
Fees Act as amended bythe Punjab Court 
Fees Act VII of 1922. For Ram Singh it is 
argued that the proper court-fee is Rs. 10, 
as paid, under Art. 17 (iii) of the Act. His 
Counsel's case is that as the powers of a 
widow following Customary Law in dealing 
with property of her. deceased husband in 
her hands are similar to those of a Hindu 
widow following Customary Law, the ques- 
tion whether the property was ancestral is 
immaterial and therefore Art. 22, will not 
apply. He relies on Jantan v. Ahmad (1). 
For the Orown it is contended that the 
nature of the plaint determines the court- 
fee payable and that the plaint in this case 
asserted that it was custom that rendered 
the alienation voidable at the instance of 
the plaintiff who came forward as a rever- 
sioner. In support of hiscontention he cites 
the judgment of Bhide, J. in Civil Revision 
No. 533 of 1936 where it was remarked that 
the court-fee on the petition was insufficient 
in view of thewording of Art. 22, Court 
Fees Act, for “although the alienation was 
by a woman the land was stated in the plaint 
to be ancestral.” 

I have no doubt that in the present case 
the proper court-fee is fixed at Rs. 20 by 
Art. 22. It isthe allegation in the plaint 
that determines the fee. Asa Ram v. 
Jagannath (2). The Court and the parties 
treated the question of the ancestral nature 
of the land as material and an issue on the 
point was struck for trial and determined. 
The plaintiff alleged a special custom which 


(1) A I R 1928 Lah. 221; 106 Ind. Cas. 817. 
(2) 15 L 531; 150 Ind. Oas, 994; A IR 1934 Lah. 563; 
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“restained the widow from alienating ances: 
tral property. and stated that the land was 
ancestral. The facts of the case dealt with 
in Jantan v. Ahmad (1), were not entirely 
the same as here. It does not appear that 
the plaint in that case asserted that the 
land concerned was ancestral and Counsel 
however made a statement that it was im- 
material whether it wasor not. Having re- 
gard to thé words of Art. 22 and of the 
plaint which based the plaintiff's claim on 
thé facts that the land was ancestral and 
_the plaintiff a reversioner, I do not see how 
“Art. 22 can be held. not to apply. The 
decision is that the court-fee leviable is 
Rs. 20. The deficiency in the court-fee paid 
in the Courts is to be made good. 
D. Order accordingly. 


RANGOON HIGH COURT 
Letters Patent Appeal No. 7 of 1938 
November 22, 1938 
Roseets, O. J. AND Mosaty, J. 
8. M.R. M. VENKATACHALAM 
= CHETTYAR-—APPELLANT 
7 versus 
P. L. A. R. M. FIRM AND GTHERS— 


RESPONDENTS 
Specific Relief Act (I of 1877), s. 3l—In satis- 
faction of mortgage debt, mortgagor conveying 


mortgaged property to mortgagee by registered sale. 


deed—Certain property misdescribed by error— 
Mortgagee, if entitled to decree for rectification 
against judgment-creditor of mortgagor who subse- 
quently purchased property in execution of his 
decree. 

‘A auction-purchaser aba Court sale is bound by 
an estoppel operating against a judgment-debtor 
and cannot put himself in a better position, 
all the more, must he be bound by an obliga- 

-tion bjnding the judgment-debtor to make a valid 
conveyance of property which the judgment-debtor 
has admittedly intended to convey but has not so 
conveyed in law by error. 

Consequently, where a mortgagor in satisfaction 
of the mcrtgage debt has conveyed by a registered 
sale the mortgaged property to the mortgagee 
but’ by error certain property is misdescribed, 
the mortgagee is entitled to a decree for recti- 
fication of the deed as against the judgment- 
creditor of the mortgagor who bas subsequently 
attached the property and purchased it in exe- 
cution of his decree against the mortgagor. 
Mahomed Mozuffer Hoosain v. Kishori Mohun 
Roy (7), Debendra Nath v. Abdul Samed Seroji 
(8) and Nanda Lal v. Jogendra Chandra (9), relied 
on. 
¢ [Case-law referred to,] 

L. P. A. from the judgment of Mr. Justice 

- Mackney, in S. A. No. 261 of 1937, dated 
March 16, 1938. 

Mr. Surridge, for the Appellant. 


Mr, P. Ke Basu, for Respondent No. 1. 
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Roberts, C. J.—This isa Letters Patent 
appeal from the judgment of Macknev, J. 
who set aside the finding and decree of the 
District Court of Bassein and restored the 
decree of the Township Court of Kyannggon 
in favour of the first respondents, P. L. A. 
R. M. Firm. The short question is whether: 
these respondents are entitled to rectifi-. 
cation of a conveyance of certain property 
dated October 21, 1933 and made by wav 
of satisfaction of a mortgage debt by Ma U 
Ma, the predecessor-in-title of the second, 
third and fourth respondents. One of the 
items sought to be conveyed was wrongly 
described in the conveyance; instead of 
describing it as “Kyaunggon’ Myo” the 
words “Lagaung Myo” were used. It is 
common ground that as between the trans- 
feree and the other respondents, the former 
could have obtained rectification of the 
instrument of conveyance in conformity 
with s. 31, Specific Relief Act, 1877 ; but the 
appellant was a creditor and had obtained 
a money-decree against the mortgagor and 
her heirs, and in execution of this decree 
had attached the property in August, 1935. 
Tt was put up for sale by order of the 
Court and the appellant purchased it for 
value in part satisfaction of his money 
decree. The question as framed by 
Mackney, J. whose judgment sets out the 
facts in detail, is whether rectification 
ought to be decreed since it can only be 
done “without prejudice to rights acquired 
by third persons in good faith and for 
value.” 


In U Po Hla v. Ko Po Swat({1) it was 
pointed out that a decree-holder who was 
attaching property under the process of 
execution cannot seize property which his 
judgment-debtor holds subject to restric- 
tions and ignore those restrictions. But the 
case in Noor Mohammad Peer Bhoy v. 
Dinshaw Hormusji Motiwala 71 Ind. Cas. 625 
(2), was cited to us to show that where there 
was an agreement to sell immovable property 
the contracts had no right to specific perform: 
ance against the auction-purchaser in the 
absence of notice given of the contract to 
the latter before purchase; and it was con- 
tended that this case is analogous and that 
rectific¢tion of the conveyance ought not 
to be decreed. Their Lordships of the Privy 
Council having decided that s. 64, Civil 
Procedure Code, which deals with private 
alienation of property after attachment, had 

(1) A IR 1938 Rang. 149; 176 Ind. Oas. 512; 1938 


Rang. 136; 11 R Rang. 51. 
‘7 Ind. Cas. 625; 45 M LJ 770; AIR 1922 
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no bearing on the case, proceeded to refer 
to s. 40, Transfer of Property Act. In the 
terms of that section, if the plaintiff were 
a person entitled tothe benefit of an oblig- 
ation arising out of contract and annexed 
to the ownership of immovable property, 
he would only be entitled to enforce it 
against a transferee provided notice had 
been given. In the special circumstances 
of the Madras case it. was held that no 
notice had heen given and consequently, 
the decision proceeded upon this ground. 

But s. 2 (d), Transfer of Property Act, 
expressly excludes from the scope of the 
Act any transfer in execution of a decree 
or order of a Court of competent jurisdic- 
tion; and it has been held in Pareshnath 
Mookerjée v. Anathnath Deb (3), (which 
was decided afler the passing of the 
Specific Relief Act) that an auction-pur- 
chaser was bound by an estoppel opearting 
against a judgment-debtor and could not 
put himself in a better position than he 
was as a mortgagee. The present appellant 
being auction-purchaser at a court-sale, 
the cases cited by the learned Judge in 
second appeal appear to me to be conclusive 
in favour of the respondents. The reasons 
given in his judgment for decreeing 
rectification appear to me with respect, to 
be entirely correct, and accordingly this 
appeal must be dismissed with costs, 
Advocate’s fee 15 gold mohurs. 

Mosely, J.—The facts of this ‘case have 
been set out ab length in the judgment in 
second appeal of this Court against which 
this Letters Patent Appeal has been insti- 
tuted, The present respondent No. 1, the 
P. L. A. R. M. Chettiar Firm or its pre- 
decessor took certain properties in mortgage 
from -Ma U Ma, deceased, whose legal 
representatives are the other respondents. 
In 1933, Ma U Ma's heirs conveyed by 
registered deed of sale the mortgaged 
property to the P. L. A. R. M. Chettyar 
Firm but the property now in question was 
misdescribed by error, the township and 
kwin being wrongly given, though these 
particulars had been correctly entered in 
the mortgage deed. In 1935 the defendants, 
the present appellants, the 8S. M. R. M. V. 
Chettiar Firm, attached this property in 
suit and other properties in execution of 
a decree against Ma U Ma’s heirs and pur- 
chased this property in execution, setting 
off the price against the decree. Some nine 
months: later, the P. L.A. R. M. Chettiar 
Firm instituted the present suit against 
Ma U Mas heirs and the BS. M. R. M.V. 

(3) 9 O 265;9 I A117 (P C) 
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Chettiar Firm for rectification of the sale 
deed in question or, in the alternative, they 
applied to fell back on their mortgage and 
prayed for a mortgage decree. It was held 
in second appeal by this Court that the 
decree for rectification which had been 
passed by the trial Court and set aside in 
appeal by the District Court should be 
restored. . h 

Section 31, Specific Relief Act (Aci I of 
1877) gives the Oourt, if fraud or mistake 
is proved, discretion to rectify the instru- 
ment so far as this can be done without 
prejudice to rights acqyired by third per- 
sons in good faith and for value. The sale 
tothe S. M. R. M. V. Chettiar Firm was 
for value and, if in good faith, itis not 
denied that a purchaser other than one at 
a Court sale would have acquired a right 
to this property, having no notice of the 
mistake. Illustration (a) to the section itself 
gives a case of this kind,—one where the 
conveyance was fraudulently procured by 
the vendee. The learned Judge in second 
appeal however held that other consider- 
tions arose in the case of a Court sale, 
where the right, title and interest of the 
judgment-debtor only are acquired by the 
auction-purchaser, and he held that the 
S.M. R M. V. Chettiar Firm was bound 
by any equities that bound’ Ma U Ma's 
heirs,—who admitted the error and the 
plaintiff's claim for rectification. It is 
contended by the learned Advocate for the 
appellants tere that this was mistaken and 
that, as the legal title to the land still 
remained with Ma U Ma’s heirs at the 
date of the Court sale, the appellants had 
acquired a good title to the property. It 
is pleaded that the right acquired could 
only be affected by covenants running with 
the land, andit issaid that the obligation 
of rectification was only a personal one. 

In this connection the case in Noor 
Mohammad Peer Bhoy v. Dinshaw Hormusji. 
Motiwala, 71 Ind. Cas. 625 (2) at p. 627* a- 
decision of their Lordships of the Privy 
Council is quoted. It was discussed in that 
case whether an auction-purchaser was- 
bound under s. 40, Transfer of Property Act, 
by an antecedent contract to sel] the property 
to a third party. All that was held there 
was ihat, assuming s. 40 applied to a 
purchaser at Court sales, it could only 
apply if the purchaser bought with notice 
of the contract. The second paragraph of 
s. 40, which is the portion of the section 
in point, deals with obligations arising out 
of contract and annexed to the ownership 
“*Page of 71 Ind. Cas.—[Had.] me 
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of immovable property but not amounting 
to an interest therein. I do not think it can 
be said that the P. L. A. R. M. Ohettiar 
Firm's claim for rectification of a contract 
of sale of land, which it was admittedly 
intended to sell to them and which ad- 
Mittedly passed and has been since in 
their possession, can be described as such 
an obligation. It may be remarked here 
that a purchaser aba Court sale is a trans- 
feree by operation of law and not therefore 
a transferee within the meaning of this 
section, for s. 2 (d), Transfer of Property 
Act, says that nothing contained in the 
Act (with certain exceptions in which s. 40 
is not included) shall be deemed to affect 
any transfer in execution. 

There is along series of decisions which 
lay down that a Court auction-purchaser 


merely acquired the right, title and interest - 


of his debtor, It was said recently in 
another Letters Patent Appeal of this Court, 
U Po Hla v. Ko Po Swat (1) that.a judg- 
ment-creditor in bringing to sale: the right, 
title and interest of his judgment-debtor 


is bound by all the equities which were > 


binding on the property in the hands.of 
the judgment-debtor, that is to say, of 
course, all the equities prior to the date of 
attachment, for the judgment-creditor is not 


bound by anything done by the judgment- - 


debtor .subsequent to that. 
Civil Procedure Code). 
cate for.the respondents has directed our 
attention to several decisions both in 


(Section 64, 


England and India on the point : Madell v. - 


Thomas & .Co. (4), Dorab Ally Khan v. 
Khajah Moheeooddeen, (5) 
Krishna Roy v, Brojo Lal Sen, (6). The 
learned Judge i in second appeal cited two 
cases: “Muhammad Mozujfer Hoosain v. 
Kishori Mohun Roy (7) a decision of their 


Lofdships of the Privy Council and Dee. 


bendra Nath v. Abdul Samed Seroji (8) 
at p. 164“ where it was held that an auction- 


purchaser of the interest of the mortgagor’ 


isas much bound by the rule of estoppel 
not to dispute the validity of the morigage 
asthe mortgagor himself. In another case, 
Nanda Lai v. Jogendra Chandra (9). it 
was held by Asuicsh Mookerjee, J. that 

we Poa 1Q B 230; 60 LJ QB 227; 64 L T 9; 49 


Woy Pts 806; 51 A 116;2 C L R 529; 3 Sar. 818; 
3 Suther 520 (P 0.) 

(6) 30 0. 550; 30 IA 81; 7 ow N 425; 8 Sar, 
444 (P 0) 

(7) 22 C 909; 22 I A 129; 6 Bar, 583 (P.O) 

(8) 10 O L J 150; 1 Ind. Cas. 264. 

3 86 O LJ 421; 70 Ind. Cas, 960; A 1 R1923 Cal. 
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when the mortgagor -had admitted an 
intention to convey certain property’ by the” 
deed of mortgage neither be nor the pur- 
chasor at a Court sale of his right, title 
and interest could dispute the title of the 
mortgagee but were estopped -from doing 
go. It is immaterial that the judgment 
concluded by a finding that the defendant 
there was not a purchaser for value without 
notice. Á 

lf, as is settled law, a Court - purchaser is 
bound by estoppels which affect his judg- 
ment-debtor, all the more, in my opinion; 
must he be bound by an obligation binding 
the judgment-debtor to make a valid con- 
veyance of property which the judgment- 
debtor has admittedly intended to convey 
but has not so. -conveyed in law by error. 
In my opinion this Letters Patent Appeal 
must clearly fail and be dismissed. I-agree 
with the order as to costs, 

D. . Appeal-dismissed. 
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LAHORE HIGH COURT ` 
Execution First Appeal No, 113 of 1937. 
| July l4, 1937 | 
. Bulb, J. 

MOHAMMAD RAMZAN AND ANOTHER— 

i AvoTion- EWED MBEN SRE PELTART 

versu 

Musammat KHADIJA SULTAN BEGUM, ; 

DRorBE-HOLDER AND OTHERS—J UDGMENT= 

DEBTORS-— RESPONDENTS. 

Contract Act (1X of 1872), 3.185—Auction-purchasér 
at execution allowed to withdraw deposit on furnish- 
ing security to re-deposit, when asked—Surety bond 
executed — Auction-purchaser’ usked to re-deposit —~ 
Time asked — Decree-holder not objecting — Time 
granted, but order ` reviewed and surétty asked to 
deposit amount —Surety heid not absolved—Order held 
could be reviewed under s. 151, Civil Procedure Code 
(Act V of 1908). 

The auction-purchaser at an execution sale made an 
application, for withdrawal of the amount deposited 
by him on the ground that he was likely to lose 
interest thereon, “lhe Court allowed him to withdraw 
the amount on his furnishing security to re-deposit 
the sum when required, Subsequently thé auction- 
purchaser was called upon to re-deposit the sum. He 
askedfor a month's time to depositthe amount. It 
was not objected to by the decree-holder, In granting 
time the Oourt ordered that if it was not deposited 
by that date, afresh auction shall beheld and the 
auction-purchaser shall be responsible {for the-short- 
fall. On thenext date the surety bond filed by the 
auction-purchaser was brought to the notice .of the 
Courf whereupon the Court modified its previous 
order and direcied that the surety M be ordered to 
pay the sum : 

Hela, that the bond was in favour of the Court and 
the Cours had the discretion .to order the auction» .- 
purchaser to deposit the amount by any date it liked, | 
‘Lhe consent of the Counsel for the decree-holder was 
‘in the circumstances immateriali and therefore the 
surety Wag not absolved under s. 135, Contract Ach, 
Dhars Mal v. Kanshi kami), r- -ferred to. 


ay 
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Held, also that the Oourt had inherent power to 
review the previous order and direct the surety to 
deposit the amount on the basis of the bond furnish- 
ed by him as the error was patent on the face of the 
record and the previous order was made by the Court 
suo moty through oversight. 

Mr. C. L. Aggarwal, for the Appellants. 

Messrs, Bashir Ahmad and Tasadduq 
-Hussain, for the Respondents. | 

Judgment.—The material facts of the 
case giving rise to this appeal may be 
briefly stated as follows: Musammat Khadija 
. Bultan, responden. Ao. 1, obtained a decree 
for sum of Rs. 10,000 on December 19, 1934. 
In execution of that decree, a nouse belong- 
ing to the judgment-debtor was sold and 
was purchased by Mohammad Ramzan who 
deposited Rs. 5,540 as purchase price in 
Court. In the meantime, the judgments 
debtor's sons had instituted a suit to 
challenge the decree and in the course of 
that suit an injunction was obtained for 
staying the sale proceedings relating to the 
house, No objections to the sale had been 
filed in Court within the statutory period, 
but owing to“the injunction obtained by 
the sons of the judgment-debtor the sale 
was not confirmed. The auction-purchaser 
thereupon made an application for withe 
drawal of the amount deposited by him 
on the ground that he was likely to lose 
interest thereon. 
to withdraw the amount on his furnishing 
security to re-deposit the sum when required. 


The suit filed by the sons of the judgment- — 


debtor Was subsequently dismissed. ‘Lhere- 
upon. the auction-purchaser was called upon 
to re- deposit- the sum of Ks. 5,540 referred 
to above. He asked fora month's time to 
deposit the “amount whereupon the Court 
passed the following order on January 4; 
4937 : z 

“The petitioner with his Counsel is present. Lala 
Karam Chand, Counsel for the decree-holder, is 
present. Lala Karam Ohand has no objection. 
Hence the purchase money be deposited by Janu- 
ary 30, 1937. If-ib is not deposited by that date 
a fresh auction shall be held and the petitioner 
shall be responsible for the short-fall.” 


Oa the next date (March 20, 1937) the 
surety bond filed by the auction- purchaser 
was brought to the notice of the Court 
whereupon the Court moditied its previous 
order and directed that the surety Moham- 
mad Din be ordered to pay the sum of 
. Rs. 5,540 in Court by March 31, 1937. From 
this, order the auction-purcaaser, ag well 
as the surety have preferred tbe present 
appeal. On pehalf of tne surety the mam 
contention advanced was that the decree- 
holder's Counsel having agreed to give time 
to tpe auction-purchaser for depositing the 
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amount, he was absolved from liability , 
under s. 135, Contract Act. The learned ` 
Counsel for the respondent however pointed 
out that the bond in this case was in 
favour of the Court and not of the decree- 
holder’ and the time was given by the 
Court. Reliance was placed in support of 
the argument on Dhari Mal v. Kanshi 
Ram, 100 Ind. Oas. 762 (1). The contention 
of the learned Counsél for the respondent 
appears to me to be well-founded. The 
bond in this case was in favour of the Court 
and the Court had the discretion to order 
the auction-purchaser to deposit the amount 
by any date it liked. The consent of the - 
Counsel for the decree-holder was in the 
circumstances immaterial and I therefore — 
hold that the surety was not absolved. 

The next contention urged was that the 
Court having ordered on January 5, 1937 
that in default of deposit by the auction- 
purchaser the property would be resold and 
that the auction purchaser would be liable 
only for the chort-fall, the Court had no 
power to review its order. The order of 
the Court, dated March 20, 1937, however 
makes it clear that the previous order was 
passed due to inadyertance as the bond 
tiled by the auction-purchaser had been ~ 
overlooked by the Court, This was an error 
patent on the face of the record and it 
seems to me that the Court had inherent 
power to review the previous order and 
direct the surety to deposit the amount on 
the basis of the bond furnished by him. As 
a matter of fact it appears that the auction- 
purchaser himself had never requested the 
Court to resell the property and make him 
liable only for the short-fall. The Oourt 
had passed the previous order. suo motu 
through oversight and the Counsel for the 
auction-purchaser also raised no objection . 
to the later order, The appeal has no force 
and must be dismissed on the merits. In 
the circumstances it is not necessary for 
me to discuss the prelimiaary objection 
which was raised on behalf of the respon- 
dent that tne appeal was incompetent at 
least so far as the auction-purchaser was 


concerned. I dismiss the appeal with 
costs. 
D. Appeal dismissed. 


(1) 100 Ind. Oas 762; A IR 1927 Lah. 336. 
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MADRAS HIGH COURT 
Civil Revision Petition No. 1241 of 1936 
March 21, 1938 
| VENKATARAMANA Kao, J. 
CHELLA SODEMMA—PETITIONER 
versus 
PULLALE KRISHNAMURTHY 
AND ANOTHER— RESPONDENTA. 

Court Fees Act (VII of 1870), 8. 7, cl. 4-4 (as 
amended in Madras ine 1922)—“Securing", const- 
ruction of—Deed by widow in favour of adopted 
son, reciting fact of adoption and confirming his 
existing rights but not securing any property to 
him--LDeed does not come under s. 7, cl, 4-4 and does 
not require cancellation. 

The-word “securing” occurring in s. 7, Court Fees 
Act cannot be so widely construed as an acknowledg- 
ment of a right ora liability because it would work 
hardship on a litigant and having regard to the 


scope and object of the enactment it has to be. 


construed strictly. The prayer of cancellation 
under the law is obligatory only in cases’ where 
å person is a party to a document or where, 
even though not a party, the law would make 
him lable as if he were a -party. Again, a 
document requiring cancellation must be one which, 
if allowed to be outstanding without challenge, 
would operate as a barto the enforcement of a 
Tight or remedy that one may have in regard 
tò a property. A dvcument wherein a person 
admits the right of another or acknowledges his 
liability will not vome under this category 
because it may be open to a party to show 
that the admission or acknowledgment was 
made under a mistake, that is, documents which 
are of evidentiary value and might even estop 
a party from stuting facts contrary to those 
alleged by him in the document, are documents 
which do not require to be cancelled or set aside. 
Therefore the documents which requireto be set 
aside are documents whereby rights are transferred 
or released, such as sales, gitts, leases, mortgages, 
or releases, he document which is sought to be 
set aside must of itself have secured the pro- 
perty,.that is, there must have been: a conveyance 
of the ‘said: property or a release of rights there- 
under which would operate as an extinguishment 
of the rightof the person conveying or releas- 
ing. 
yA document executed by a widow in favour of 
an adepted son not securing any property to him 
but only confirming his existing right to enjoy- 
Ment of it, isnot a document in and by whica 
any property ig secured in favour vf the adopted 
son Within the meaning ofs. 7,cl. 4-4 and it does 
not, therefore, require to be set aside, Doratswami 
keddiar v. Thangevelu Mudailiar (1), explained. 

U. R. P. irom an order of tue sub- 
Judge, Amalapuram, dated September 21, 


1930, 


` Messrs, Ch. Raghava Rao and V. V. 
Sastry, for the Petitioner. 

Mr. K. Bhimasankaran and the Govern- 
meut Pieader, for the Respondents. 


Order.—The question in this civil 
revision petition reiates to the amount of 
tLe plaint an Q.B. 
No. 42 of 1934 on the file of the Sub-Court 
of Amalapuram. From a perusal of the 
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plaint it will bs seen that the substance of 
the plaintiff's claim was to have it declared 
that defendant No. | was not adopted to 
her husband. She also prayed that a éettain 
deed dated August 25,1933 executed by 
her in favour of defendant No. 1 should 
be declared void and cancelled. The case of 
the plaintiff is that her husband died 
issueless in 1919, that she was-in peaceful 
enjoyment of the properties ever since, that 
in 1922 she entrusted the management of 
all ner affairs by executing a power-of- 
attorney to her own brother Bindu Madhava 
Kao, defendant No. 2 in. the suit, that 
taking advantage of the said power-of- 
attorney, a deed of adoption was fraudulent 
ly brought about by him purporting to have, 
been executed by her on May 12, 1922 
wherein it was falsely recited tnat she 
adopted defendant No. lin pursuance of an 
authority conferred on her by'ner husband 
under his last will and testament -dated 
June 16, 1919, that she never in fact.adopt- 
ed defendant No. 1 and therefore defendant 
No. 1 couid not be her adopted son and 
that the deed dated May 12, 1922 was of no 
effect. She further alleged that she tiled 
a complaint against defendant No.1 and 
others for their having entered into the 
house she was in occupation of and for 
depriving her of ce:tain properties; but that 
case was dismissed and when sue was 
about to file a revision petition, her brother 
in whose favour she gave the power-of- 
attorney,- and others dissuaded her from 
filing the revision petition and in settlement 
of that dispute she was made to execute 
a document ou the representation that that 
document was only a settlement of that. 
criminal dispute, and believing in that re- 
presentation she executed the same and 
therefore the recitals therein could 
not be said to be binding’ on her. The 
specific charge she made ia respect of the 
dccument runs thus: 
“The deed dated August 25, 1935 was executed 
by her on the representation of the accused in 
U. U. No. 15 of 1983. She aid not consent to any 
of the recitals now found in that deed. Recitals 
therein regarding adoption of defendant No. I are 
totally false and the plaintiff was unaware of the 
recitals therein contrary to the representation by 
the accused in C. O., No. 15 of 1935. As the deed 
Was executed owing to the fraud and misrepresen- 
tation {practised on her by the accused in O. O. 
No. 15 of 1933, it was void in law and unenforce- 
able and hence liable to be cancelled,” 2 
She valued her reliefs thus. In regard, 
to we relief ior a declaration that defen» 
dant No. 1 is not her adopted son she 
valued iLe relict at Ks. 6,U0U and paid a 
court: fee: cf Rs. 100 under Art. 17 (a) (iit), 
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Court Fees Act andin regard to her relief 
as -to cancellation of the deed dated 
August 25, 1933 she valued it at Rs. 1,000 
and paid a court-fee of Rs. 112-7-0. The 
learned Subordinate Judge found that the 
market value of both the movable and 
immovable properties which will be affected 
by the declaration asto the status of de- 
fendant No. 1 would be about Rs. 50,000 
and decided that a sum of Rs. 500 should 
be paid for the declaration in respect of 
the adoption and he accordingly directed 
the plaintiff to pay the excess court-fee of 
Rs. 400. In regard to the relief of cancella- 
tion: of the deed dated August 25, 1933 he 
came to the conclusion that as the property 
covered by the deed would also be over 
` Re. “50,000 the relief should have been 
` valued under £. 7, cl 4A, Madras Amend- 
ment:Act, and, he decided that a sum of 
Rs. 1,792-7- 0 should have been paid and 
` accordingly directed that the balance of 
“Rs. 1,680 should be paid. This revision 
Petition has been filed by the plaintiff to 
canvass this order of the learned Sub- 
_ordinate Judge. 
_ So far as the court-fee leviable on the 
relief: as to the statuts of defendant No. 1 is 
` concenced, the learned Subordiuate Judge’s 
view is ‘correct and his decision has not 
been, seriously challenged by Mr. Raghava 
Rao appearing on behalf of the plaintif. 
The other question remaining for decision 
is whether the view of the learned Sub- 
ordinate Judge as regards the levy of court- 
“fee. on the relief as to the cancellation of 
the deed dated August’25, 1933 is correct. 
“It is, contended by Mr. Raghava Kao that 
"8. 7, cl. 4-A, Court Fees Amendment Act, 
i would not apply to the case and even if it 
does, the court-fee paid ‘by the plaintilf is 
sufficient. . The said s. 7, cl. 4-A runs thus: 

“In g auit for cancellation ‘of a decree for money 
or other property having a money value, or other 
document securing money or other property having 
such value, according to the value of the subject- 
matter of the suit, and such value shall be deemed 
to be, if the whole decree or other document is 
sought to be, cancelled, the amount or value of the 
property for ‘which the decree was passed or other 
document executed, if a part of the decree or other 

. document is. sought to be cancelled; such part of 
the amount or value of the property.” 

The question in this case is, does the 
deed dated August 25, 1933 secure property 
of the value of -bout Rs. 50,000 within 
the meaning of the said section? The 
section is not happily worded and does not 
seemtc have been drafted: with the object 
of settling the conflict of decisions regard- 
ing the cancellation of deeds or claritying 
the Jaw on the point. It is unfortunate 
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‘that the Legislature, whose object must be 
- to enact provisions in as clear a language» 


` of the word ‘secure’ 
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as possible, has not chosen to do so but has 
given room for confusion and consequent 
litigation. Itis high time that the Legis- 
lature should intervene and remove the 
anomalies and difficulties in the interpret- 
ation of the several sections of the Court 
Fees Act and place on the Statute book an 
enactment which will be a sure and certain 
guide both to the public and to the Courts 
in the matter of court-fees. What hae to-be 


_ determined for the purpose of deciding the 


case is the correct interpretation to be given 
to the word ‘securing’ occurring in the- 
section. The ordinary dictionary meaning 
is to make safe or fo 
confirm or make certain the possession and 
enjoyment of rights or. privileges. An 
acknowledgment of a right or a liability 
may in a sense be said to make certain or 
safe the right or liability acknowledged ; 
but it seems to me to construe the wora 


-in that wide sense would work hardship on 


a litigant and having regard to the scope 
and object of the enactment it has to be 
construed strictly. The prayer of cancell- 


‘ation under the law is obligatory only in 


cases where a person is a party to a doct-_ 
ment or where, even though not e party, 
the law would make him liable as if he 
were a party. Again, a document must be 
one which, if allowed to be outstanding 
without challenge, would operate as a bar 
to the enforcement of a right or. remedy 
that one may have in regard to a property. 
A document wherein a person admits the 
right of another or acknowledges his liabi- 
lity will. not come under this category 
because it may be open to a party to show 
that the admission or acknowledgment was 
made under a mistake, that is, documenis 
which are of evidentiary value and emight + 
even estop a party from stating facts con- 
trary to those alleged by him ın the docu- 
ment, are documents which do not require 
to be cancelled or set aside. Therefore the 
documents which require to be set aside 
are documents whereby rigats are trans- 
ferred or released, such as sales, gifts. 
leases, mortgages, or releases. 

Even releasing might sometimes require 
to be set aside because rights are in a way 
transferred thereunder aud so long as the 
deed of release stands, ib may preclude a 
party from setting up the might released, 
till it is set aside. The casein Doraiswami 
Reddiar v. Thangavelu Mudaliar (1), dee. 

(1) A I R 1929 Mad. 668; 119 Ind, Cas. 38; Ind, 
Rul. (1929) Mad. 87, 
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cided by Venkatasubba Rao, J. is a case 
„òf release. I am referring to that case 
because Mr. Srinivasa Iyengar on behalf 
of the Government Pleader relied on that 
decision for the interpretation of the word 
“secure” where the learned Judge referred 
to the Oxford Dictionary and stated that 
it might mean ‘to make the tenure ofa 
property secure to*a person.’ Of course 
the decision in that case is correct because 
the tenure of property was rendered secure 
by the deed of release and until that deed 
was set aside, the person who executed it 
was completely bound by it. It seems to 
. methat the document which is sought to be 
set aside must of itself have secured the 
property, that is, there must have beena 
conveyance of the said property or a release 
of rights thereunder which would operate 
as an extinguishment of the right of the 
person conveying or releasing. The ques- 
tion is whether the document dated 
August 25, 1933, fulfils this description. 

So far as the adoption is concerned, it is 
alleged to have taken place on May 12, 
1922, and the deed of adoption is alleged to 
have been executed on the said date. Once 
there is an adoption, it follows that the 
adopted son gets all the rights in the pro- 
perty of the adoptive father. The docu- 
ment dated August 25, 1933, recites the fact 
of adoption and the deed of adoption. The 
document further recites that all the pro» 
perties of the adoptive father were trans- 
ferred in favour of the adopted son and he 
has been enjoying all the movable and 
immovable properties of the adoptive father 
and collecting debts due to the estate and 
getting renewals of debt bonds in his name 
and leasing out the lands and collecting the 
rents therefrom with absolute rights with- 


out any disturbance whatsoever from any’ 


corner. It will thus be seen that no prc- 
perty or right is secured under this doca- 
ment but it merely recites the fact that 
all the properties of the adoptive father 
were already secured to the adopted son, 
Fhe document further goes on to say, that 
it is not desirable that the mother and son 
should quarrel with each other bus that 
thereafter should live peacefully in accord- 

mice wilh the terms of the will executed 

y the deceased husband of the plaintiff. 
The document says that defendant No. 1 
-was the adopled son and that he can con- 
tinue litigations which were hitherto being 
carried on by her on behalf of the estate. 
The. only item in respect whereof any 
property was secured or any right to any 
property gould be said to have been re- 
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leased is in regard to a house in the posses- 


sion of the plaintiff. In regard thereto, the 


document runs thus : ; 

“Sodemma Qaru of us entitled to the house pur- 
chased from Rackakonda Sivaramayya of Naren- 
drapuram and described within the boundaries 
hereunder in Narendrapuram,in the Sub-Kegistra- 
tion District of Koftapeta, with all rights of gift, 
sale, etc.” : 


Of course this is a right released by 
defendant No. 1 in favour of the plaintiff 
and it is not the object of the plaint to have. 
that release cancelled, and even if it be 
assumed that she does require a cancellas 
tion in regard thereto, the court-fee paid 
would be sufficient. Any cancellation which 
is required must be with reference to the 
property other than the said house. As I 
have already shown, the document does not 
secure any property to the adopted son 
but only confirms his existing right to and 
enjoyment of it. In my opinion, it is there-- 
fore, not a document in and by which any 
property is secured in favour of defendant 
No.1 within the meaning of s. 7, cl. 4-A 
and it does not- therefore require to be set 
aside. I therefore set aside the order of the 
learned Subordinate Judge in so far as he 
directs the payment of an additional court- 
fee regarding the second prayer in the 
plaint. I make no order as to costs. 


N.-D. Order partly set aside. 





MADRAS HIGH COURT 
Letters Patent Appeal No. 22 of 1936 
January 18, 1938 
VENKATASUB8A Rao AND ABDUR RAHMAN, JJ. 
KALLIAPPA GOUNDAN—~A pPPELLANT 
versus 


KANDASWAMI GOUNDAN—~RESPONDENT 
-Court Fees Act (VII of 1570), Sch. I, Art. l— 
Court-fees of Rs. 100 paid on memorandum of appeal 
— Appellate Court holding that fee payable was 
Rs, 3412-7-0 and on failure to pay defivtt dismissing 
appeal—Second appeal valued at Rs. 312-7-0 and 
court-fees pxid on that amount— Judge holding that 
proper fee payable was Rs. 412-7-0 and on failure of 
appellant to pay deficit dismissing appeal~Held in 
Letters Patent Appeal that case was governed by 
Art. 1\—Court-fee paid on second appeal held proper 
— Interpretation of Statutes—Fiscal statutes—Two con- 
structions equally possible and reasonahle—One 
favourahle to subject must be enforced, 

In the lower Appellate Court the plaintii, who wae 
the appellant, paid as court-fee on his memorandum 
of appeal Rs. 100. The Court held that the correct fee 
payable was Rs.412-7-0. The appellant feiled to pay 
deficit court-fee and the appeal was dismissed, 
From the dismissal he filed a second appeal in the 
High Court, which he valued at Rs. 312-7-0 being a 
difference between Rs. 412-7-0 and Rs 100. On that 
valuation he paid a court-fee of Rs, 35-15-0, The 
Judge holding that on the second appeal the proper 
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fee payable was Rs, 412-7-0, directed the appellant 
to bring into Court the balance of Rs. 376-8-0. This 
order was not complied with and the second appeal 
was dismissed. Letters Patent Appeal wasfiled by 
the appellant : . 

Held, that Art. 1, Sch. I, Court Fees Act, applied to 
the case. The matter in dispute in the second ap- 
peal was the difference between the court-fee 
paid and the court-lee demanded by tbe 
lower Appellate Court and the court-fee paid by 
the appellant on the second appeal was proper one. 
It could not be said that the subject-matter in dispute 
in appeal was the subject-matter of the suit itself. 
8. R. No, 1923 of 1923 and Durga Prasad v. Ragubar 
Dial (1), followed. Ramaswamy Chettiar v. Com- 
missioner of Income-taz (2), relied on, Opinion of 
Niyogi, A. J. O. in Ganapathi v. Venkatesh (3), ap- 
proved, 

The OCourt Fees Act is a taxing statute and it is 
settled.law that the mtention to impose a charge 
upon the subject must be shown by clear and un- 
equivocal language. Iftwo constructions of a fiscal 
enactment are equally possible and reasonable, the 
construction more favourable tothe subject must be 
enforced. Ramaswamy Chettiar v. Commissioner of 

_Income-tax (2), relied on, 

L. V.A, against the judgment of Wads- 
wrth, da dated August 9, 1935. 

Mr. T. R. Sriawasa Iyer, for the Appal- 
lant 
. Mr. S. Muthiah Mudaliar, for the Res- 
pondent. 

The Government Pleader, for the Crown. 

Venkatasubba Rao, J.—ln the lower 
Appeliate Court the plaintiff, who was the 
appellant, paid as couit fee on bis memo» 
randum of appeal Rs. 100. The District 
Judge held that the correct fee payable was 
Rs. 4127-0. The appellant failed to pay 
the deficit court fee and the appeal was dis- 
missed. From the dismissal he tiled a 
second appeal ia this Court, which he valued 
at Rs. 312-7-0 being a difference between 
Rs. 412-7-0 and Rs. 100; On that ‘valuation 
he paid a court-fee of Rs. 35-15-0, Madha- 
van Nair, J. holding that on the second 
appeal the proper fee payable was 
Rs. 412-7-0, directed the appellantto bring 
into Court the balance of Rs. 376 8-0. This 
order was not complied with and the second 


appeal was dismissed.. The question we. 
have to decide is,what.was the subjecte- 


matter in dispute in the second appeal? A 
possible argument that the subject matter 


is incapable of valuation and that therefore. 


Sch. IH, Art. 17-B, applies may be at once 
dismissed. Mr. Srinivasa Iyengar who ap- 


- pears for the Government Pleader dogs not’ 


put forward any such contention ; nor has it 
found favourin any case dealing with this 
subject, : 

The provision then that is applicable is 
Art. 1, Seh. I, Court Fees Act. In such a 
case as. this, what isthe subject-matter in 
dispute within the meaning of that Act? 
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This point has been fully considered -in a 
valuable judgment of Schwabe, O. J. which 
unfortunately has not been reported and to 


whicn the learned Judge's attention was 
not called, ‘I think", observes Schwabe, 


“that the subject. matter in dispute meaning the gub- 
ject-matter in dispute in appeal, has the simple mean- 
ing applicable to this case, namely, the amount of 
stamp in dispute between the parties (S. R. No. 1923 
of 1923).” 

This view receives support from a case 
decided so far back as in Durga Prasad v. 
Ragubar Dial (1). The Court Fees Act is 
a taxing statute and it issettled law that 
the intention to impoge a charge upon the 
subject must be shown by clear and un- 
equivccal language (Mr. Viswanatha Iyer's 
Court Fees Act, pp. 4 to 9). If two con- 
structions of a fiscal enactment are equally 
possible and reasonable, the construction 
more favourable to the subject must be en- 
forced : ses Ramaswamy Chettiar v. Commis- 
sioner of Income-tax (2), at p. lutut. What 
then is the subject-matter of the appeal? 
According to Schwabe, O; J. the dispute in 
tbe lower Court had reference only to the 
ecur‘-fee payable; the difference between 
the court fee paid and the court-fee demand- 
edis the matter in dispute in tLe second 
appeal. That seems to be the natural and 
plain meaning of the wo:ds and it would 
be wrong to put a forced construction on 
the language. The alternative & nlention 1s 
that tLe subject matter in dispute is the 
subject-matter of the suit itself. In the 
differing judgments in Ganapathi v. Ven- 
katesh (3), the two rival views have been 
fully expounded. In my opinion, the view 
taken by Niyogi, A J, O.is, with all respéct, 
the sounder one. As he points out, the’ 
rejection of a plaint means only a refusal to 
entertain the suit and can in no casa im- 
ply a conclusive determination of the rights 
of the parties. Order VII, r. 13, Civil Proce» 
dure Code, which provides that the rejection 
of a plaint, inter alia, for failure to pay the 
deficit court-fee, shall not preclude the 
plaintiff from presenting a fresh plaint, 
lends support tothat view. As pointed out 
in his jadgment, granting that the rejection ` 
amounts toa decree within the meaning of 
the Code, it is difficult to see how it affects 
the question of court-fee. The question that 
stillhasto be determined is, what is the 

G) A W WN 1882, H4. or 

(2) 56 M LJ 141; 116 Ind. Cas, 568: A I R 1929 Mad. 
60; 52M 194; 29 L W 273; Ind. Rul. (1929) Mad, 566 


(EF B). 
GA I R1935 Nag. 83; 157 Ind. Oas., 186; 8 R N 23 


(Œ B). ; 
*Poge of 56 M, L. J,—[Ed]. è 
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. Subject-matterin dispute ? As already said, 
“Tes no reason why these words should 
(mot receive their natural meaning. The 
. Letters Patent Appealis allowed with the 
| plaintiffs’ costs to be paid by the defendant. 
_ The second appeal is restored and must be 
heard. We make no order expediting its 
hearing. This being a pauper appeal, rio 
~ question of refund of court-fee on the memo- 
randum of Letters Patent Appeal arises. 
Abdur Rahman, J.—I concur. The de- 
cision of this appeal depends, as pointed 
out by my learned brother, on a true con- 
struction of the words “subject-matter of 
appeal” employed in Sch. I, Art. 1, Court 
Fees Act. It is a matter of common experi- 
- ence that the subject-matter of every appeal 
does not necessarily coincide with the sub- 
ject-matter of every suit in regard to which 
the appeal has been filed. In order to ascer- 
tain the correct valuation of each appeal 
for purposes of court-fee, one will have to 
ascertain the subject-matter of that appeal. 
What then is the subject-matter of this ap- 
peal ? A mere cursory glance at the grounds 
of appeal filed on behalf of the appellant 
would show that be had come up to the 
High Gourt with the object of testing the 
correctness of the order passed by the Dis- 
trict Judge, who had ordered him to pay an 
additional court-fee of Rs. 312:7-0 and the 
‘failure to pay which had resulted in the 
rejection of his appeal. He had therefore 
valued his appeal to the High Court at that 
figure. The learned Judge of the High 
. Court refused to entertain the appeal un- 
less the appellant made up the deficiency 
. between the value placed by him and that 
ordered by the District Judge. He failed 
to comply with this order and his appeal 
was accordingly dismissed. This has given 
rise to this appeal uuder the Letters Patent. 
_It tight be mentioned that this appeal has 
been valued at the figure which tne appel- 
lant was required to pay by the learned 
Judge of this Court in addition to what he 
had already paid on his appeal. 

From what has been stated, it would be 
clear that the subject matter of this appeal 
or the appeal against which the present 
appeal has been filed was the difference in 
“the value of the court-fee which the appel- 
lant. was called upon to pay and which he 
had failed to do. This should be the value 
then at which the appeal should be valued. 
The case might be looked at from a slightly 
different point of View as well, The Gov- 
ernment Pleader contended that it was 
essential for the appellant to bring the 
valuation of the appealtothe High Oourt 
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in a case like this in conformity with: the 
valuation of the suit and to pay a court-fee 
of Rs. 412-7-0. If this view is allowed to 
prevail, it would follow that although the 
appellant allowed bis appeal before the 
District Judge to be rejected by refusing 
to make up the'deficiency, he must have 
nevertheless paid a court-fee when filing 
the appeal, necessarily larger than the defi- 
ciency which he was required to make up 
in order to have the point adjudicated whe- 
ther his action in refusing to comply with 
the order to pay an additional court-fee was 
The fact that he 
would be entitled to refund in the event of 
his success could hardly be of any consola» 
tion to him, as he is all the same running 
a risk of his appealon the question of 
court-fee alone, being decided against him 
and losing the whole of the amount paid by 
him on appeal in the bargain. 

The argument which found favour with 
the majority of the Full Bench of the 
Nagpur Judicial Commissioner’s Oourt in 
Ganapathi v. Venkatesh (3), does not, with 
great respect to the learned Judges who 
neld this view, impress me. Itis uadoubt- 
edly true that the rejection of a plaint brings 
the litigation in that Court and in that case 
to an end, but it is incorrect to suggest, 
I mention to say with deference, that the 
rigats of the parties have been or can be 
deemed to have been completely or finally 
determined. The very fact that a second 
suit is maintainable militates against the 
theory of finality. Thereis no doubt that 
the order rejecting a plaint has been includ- 
ed by the Legislature within the definition 
of a decree—by its specific mention in the 
definition suggests that if it were not so 
mentioned, it should not have fallen within 
that detinition. This has been obviously 
done with the object of providiag for an 
appeal against that orderand sive it from 
being otherwise attacked than by an appeal; 
but it does not lead to an inference in my 
opinion that the rights of the parities also 
should be deemed to have been conclusively 
determined. Tne fact remains that whena 
plaint is rejected on account of deficiency 
in the court-fee on the plaint, tas Only thing 
which has been decidedin the suit 1s the 
quegtion of court-fee alone andit is this 
particular lis which forms the subject-mat- 
ter of this appeal. It would, therefore, follow 
thatthe court-fee should be paid on the 
difference between the court-fee paid: by 
the appellant aud demanded from him. 


N.8. _ Appeal allowed. 
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LAHORE HIGH COURT 
Second Appeals Nos. 1287 and 1346 
; of 1937 . ; 
October 8, 1938 
Burpg, J. 
RATI RAM AND OTHERS—İ)EPEN DANTS— 
APPELLANTS 
VETSUS 

SHERA RAM AND OTRERG—PLAINTIFFS 

AND ANOTHER— DEFENDANT—RESPONDENTS 
Custom (Punjab)—Alienation—Village Chotala, 
Sirsa Tehsil, District Hissar—Non-proprictors, if 
can alienate houses occupied by them—Wajib-ul-arz 
~-Entries in~Vaiue of~Absence of instances, if 
material—Onus—Proof of eustom—Custom prored 
to bein existence in particular village in parti- 
cular year—Village since expanding into town— 
Whether shows that custom has been abrogated— 
Change of custom, proof of—Proof that particular 
sales hare taken place without’ objection, if shows 
that rights of proprietary body over remaining 


site had been eaxtinguished—Practice—Evidence 
recorded in two cases, when can be treated to- 
gether. 7 


According tothe custom prevailing ia the village 
Chotala in the Sirsa Tehsil of the Hissar District, 
non- proprietors are not entitled to alienate the houses 
occupied by them. 

These provisions of village wajib-ul-are carry a 
presumption of correctness under s. 44, Yunjab 
Land Kevenue Act, unless the entiy wasdictated 
by interested person and was false, the mere fact 
tat no instances are given in support of the 
wajib-ul-arz is not material, When it was not the 
practice to give auy instances in the wajib-ul-arz, 
an entry in the village wajib-ul-arz even when 
itis not corroborated by instances is a strong 
piece of evidence and is sufficient to shift the 
onus to the opposite side. An entry in the wajtb- 
ul-arz is of even greater authority than that in 
a riwaj-i-am,as the wajib-ul-arz is a part of the 
revenue record and is drawn up with special 
reference to each village. The fact that the entry 
in the wajib-ul-arz was not repeated in the records 
of the later settlements will not be of any signifi. 


cance as entries relating to custom inthe village - 


abadi areno longer made in the wajib-ul-arz. 
437, col. 2.) 

[Oase-law referred to.} 

When a certain custom is proved to have been 
in existence in a particular village in a parti- 
cular year according to 
the fact thatthe village lias expanded since then 
and shows some featuresof a town, by itself cannot 


|p- 


be held to be enough to show that the custom. in- 


dispute has been abrogated. Sobha Singh” v, 
Natha Singh, Cas No. 991. of 


Singh v. Kallu (9), relied oñ . [ibid.] 


A custom to be legal muss be proved to have - 


been invéxistence for atime preceding the memory 
of man--or abaty rete: ‘as far as living testi- 
. mony can establish it’..]f this test is to*be“ap- 
plied, it is” obvious that. no change of custom 
could possibly be established by instances of alie- 
nations during the period of last 50 years or so 
which has elapsed, since the:wajib-ul-arz of 1882 
was prepared. But even if it is held that the 


custom in ‘the Punjab is in a fluid state and can ` 


change gradually, the change must be proved by 
testimony which would leave no doubt on the 
point. A change of custom cannot be established 
except by overwhelming testimony consisting of a 


kafi kam v. Sueza Ram (LAH) 


_MainJy on tke provisions 
` wajiteul-are vf 1882, which are admittedly 


wajib-ul-arz of that year, . 
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18116 
very large number of instances spreading over a 
long period which could not be compatible with 
any other conclusion except that the custom had 
since changed. Bahadur v. Nihal Kaur (10), Fazali 
Hussain v. Tafazal Hussain (11) and Kesar Singh 
v. Achhar Singh (12), relied on. |: 
Proof of particular sales having taken place 
without objection would ordinarily be very good 
evidence only of the title of the purchaser to the 
land sold, and while such sales would give title 
to the individuls in particular portions of the 
village site, they would not prove thas the rights 
of the proprietary body over the remainder ofthe 
site had been extinguished. Bakht Bhari v. Rahim 
Shah (13), referred to. 7 A 
Where the Oourt treats the evidence in two 
cases together although, the parties had appa- 
rently never agreed to theevidence in one case 
being treated as evidence in the other and the 
suits had not been consolidated, the Court commits 
an error. [p. 438, col. 1.] , 
8. As from the decree of the Senior 
Sub-Judge, Hissar, dated July 5, 1£37. 
Meesrs. Nanak Chand, Prem Chand and 
L. M. Dutta, for the Appellants. 
Mr. ShamairChand, for the Respondents 
(Plaintiffs.) 


Judgment.—Regular Second Appeals 
Nes. 12207 and 1346 cf 1937 are connected 
and willbe disposed of together. They 
srise cut of two svits in which tLe main 
pot for decision was the same, viz. 
whether according to the custcm prevailing 
in the villege Ohotala in the Sirsa Teheil 
cf the Hissar District, non-;roprietors are 
entitled to alienate the houses occupied 
by them. The trial Court found the issue 
against tre plaintiff-proprietors and dis- 
missed their suits while the learned Senior 
Subordinate Judge has on appeal found 
in their favour and decreed the same. 
Defendanis have come up in second appeal. 
In both the suits the plaintiffs relied 
of the village 


in their favour. These provisions carry 
a presumption of correciness under B. 44, 
Punjab Land Revenue Act, and this fact 
was not disputed by the learned Counsel | 
for the appellants. He, however, urged 
‘that ihe dccument was an expression 
of tke interested opinions of a few pro» 
prietors of the village, that some of the 
provisicns were on the face of them 
absurd and that béing unsupported by 
aby instances, the dccument should not be 
relied on, As regards the fist point, there 
isnothing onthe record to show. that 
coly a few ¿f the proprietors were -con- 
and that the non-proprietors whose 
interests were affected were not consulted 
when the wajib-ul-arz was prepared. 
The presumption on the other hand is 
that the Settlement Officer who*’made the 
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entries inthe wajib-ulearz did so after 
due inquiry. The second argument that 
some of the | provisions are absurd also 
does not, seem to have much force. The 
only thing on which the learned Counsel 
laid stress in this connection was the 
recital in the wajibeul-arz that even the 
persons who built on land purchased from 
the proprietors were not competent to 
sell or mortgage it. “This custom may not 
be reasonable in ths light of the law now 
in force butit may not have been un- 
teasonable according to the notions of the 
- Old village community. In any case we 
are not concerned in this case with this 
particular recital. The custom with which 
we are concerned here is admittedly one 
which is generally found to prevail in the 
villages in this province and there is 
nothing unusual in the recitals of the 
wajib-ul arz as to that custom. 


‘There is no evidence forthcoming in this 
case to show thatthe entry was dictated 
by interested perscns and was false as 
was shown tobe the case in Roshan Ali 
Khan v. Asgar Ali (1) and Uman Parshad 
v.Gandharp Singhs2), Lastly, the mere 
fact that no instances are 
support of the wajib-ul-arz is not material. 
I bel‘eve it was not tke practiceto give 
any instances in the wajib-ul-arz and 
in any case it has been, held by their 
Lordships of the Privy Council that an 
entry in the village wajib-ulearz even 
when itis not corroborated by instances 
isa strcng piece of evidence and is auff- 
cient to shift the onus tothe opposite 
side: see Bal Gobind v, Badri Prasad (3), 
Digambar Singh v. Ahmad Sayeed Khan 
(4), Sheo Buran Singh v. Kulsamunnissa, 
101 Ind. Oas. 368 (5), ete. In ` Gurbakhsh 
Singh v. Partapo (6), it was held that 
an entry in the wajib-ul-arz is of even 
greater authority than thatin a riwaj-i- 

(1) 5 Luck 70;121 Ind Cas. 517; AIR 1930 PO 
35:57 IA 29; Ind, Rul. (1930, P O53; 58M LJ 156; 
70 WN 81; 31 LW 570; 52CL J 183 (P 0.) 

(2) 150 20; 14 I A 127; 5 Sar. 71 (PO) 

(3) 45 A413; 74 Ind. Cas. 449; A I R 1923 P © 70; 
50 I A 198; 260 O 217; 2LA LJ 51859 O&AL 
R 581; 45 M LJ 283; 38 OLJ 302; 1923 M W 
De. 33 M LT 317; 100 L J 368; 220W N 465 


( 4 

(4)87 A 12°; 28 Ind. Cas. 34; ATIRINA PO 11; 
42 TA 10; 13 A LJ 236,190 WN 393; IMUT 
193;2 LW 303; 21CL J 237; 28 Mb J 556; 17 
Bom. L R393; (1915) M _W N 581 (P C) 

(5) 101 Ind. Cas, 368; AIR 1927 PO 113; 54 
I A 204; 49A 367; 52 M L J 658; 29 Bom. LR 
817; 40 W N 543; (1997) MW N 444; 3LO WN 
853: 25 AL J 617; 26 L W 326 (PO) 
. (6) 2 L 346; .66 Ind. Cas. 133; AI R 1922 
Lah. 234; 113 P L R 1921, 
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am, asthe wajibeul-arz isa part of the 
revenue record and is drawn up with 
special reference to each village. It must 
therefore be held that the wajib-ulearz 
produced in this case is a strong piece of 
evidence in support of the custom relied 
upon by the plaintifs. The wajib-ul-arz 
shows clearly that the custom . relied on 
prevailed in 1882. It is allegedthat the 
entry in the wajib-ul-arzg was not repeated 
inthe records of the later settlements. 
This is not clear, for no later wajib-ul-arze 
was produced. But even if this is correct, 
this fact willnotbe of any significance 
as entries relating to custom in the 
village abadi are apparently no longer 
made in the wajib-ul-arz: ef. Gujar v. Sham 
Das (7) at p. 244* and Dhuman Khan v. 
Gurmukh Singh (8). 

The appellants appear to have tried to 
prove that ‘Chautala’ is atown and not 
a Village, by showing that. it has «4 
population of six or seven thousand, that 
large number of shops, 
a school, a post office and so forth. It 
seems unnecessary to go into this evidence 
in view of the fact that in 1882 the custom 
in dispute prevailed in Chotala according 
to the wajibeul-arz prepared in that year. 
Even if Chotala has expanded since 
then and shows some features of a town, 
that fact by itself cannot be held to be 
enough to show that the custom in dispute 


kas been abrogated: cf. remarks of 
Chatterjee, J. in Case No, 991 of 1897 
Subha Singh v. Natka Singh - and 


Aman Singh v. Kallu (9). It must therefore 
be held that in view of the provisions 
of the wajib-ul-arz of 1882the custom 
relied on by the plaintifs existed in 
1882. The scle remaining point for 
decision is whether the evidence produced 
by the defendants is sulficient to 
show that ths custom has siuce been 
abrogated. : 

It was remarked by the Full Bench 
in Bahadurv. Nihal Kaur (10), that a 
eustom to be legal must be proved to have 
been in existence for atime preceding 
the memory of man—or at any rate 
‘ag far as living testimony can establish 
it.” If thistest isto be applied to the 
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of custom could possibly be established 
by instances of alienations during the 
period oflast 50 years cr so which has 
~ elapsed since the wajib-ul-arz of 1882 
was prepared. But even if it is held 
that the custecm inthe Punjab isin a fluid 
state andcan change gradually as has 
been held in several’ other cases, cf. 
Fazali Hussain v. Tafazal Hussain (11) 
and Kesar Singh v. Achhar Singh. (12), 
at p. 104* etc, the change must be proved 
by testimony which would leave no 
doubt onthe point. We have, therefore, 
to sea whether any such evidence is forth- 
coming in this case. 

Before proceeding to discuss the evidence, 
I may note that the trial Court was in 
error in treating the evidence in both the 
cases now wunder appeal together 
although the parties had apparently 
never agreed to the evidence and in one case 
being treated asevidence in the other 
and the suits had not been consolidated. 
The learned Senior Subordinate Judge 
appears to have realized that the procedure 
‘was erroneous but has held that even 
if this irregularity was ignored and the 
evidence in both the cases on the question 
of custom was Considered together, the 
cumulative evidence is not enough to 
discharge the onus which lay on the 
defendants. After carefully considering 
the evidence on the record lam in agree- 
ment with this view. The defendants have 


produced documents relating to 29 aliena: , 


tions in allin both the cases. Eight out 
of these documents have not been exhibited 
‘and have not been properly. proved. 
Thirteen out of the transactions were still 
liable -tobe challenged at the date of the 
suit asthe period of limitation had not 
expired. The learned Senior Subordinate 
Judge has further held that eleven sale 
deeds which were executed by ‘Jats’ were 
not relevant, as‘Jats’ are presumably 
“ proprietors. This presumption, however, 
does not seem to be justified as there is 
evidence on the record which goes to show 
that all the Jats in the village do not 
belong tothe proprietary body and that 
some of the ‘Jats’ vendors at any ratë 
whose sales were relied on were, non- 
proprietors: see evidence of Khej Ram, 
D. W. No. 1,D. W. No. 4, D. W. No. & ete. 
Hovever, even if these sales are not 


(11) 13L 410; 136 Ind. Oas. 545; AIR 1932 Lah, 
. 222; 33 PLR 105;Ind. Rul. (1939) Lah. 225, 
I Q2) 17 L 101; 161 Ind. Gas. 692; AIR 1936 Lah, 
e BB; 38 P L R 5078 R L 791. l 
#Page of 17 L.—{[Eda] 
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excluded, the number of sales relied on, 
which have become final owing to their 
not being challenged by the Biswadars 
within limitation, comes to only about 
16 during a period of about. 50 years 
commencing from the. year 1882, This 
number is obviously rot large, giving 
as it'does, an average of about one sale in 
three years. The defendants’ case will 
be still weaker ifthe. alienations in each 
of the two cases are taken . separately. 
—as I think they should be according to. 
strict legal. procedure.. As pointed out in. 
Bakht Bhari.v. Rahim Shah (13) proof of 
particular sales having taken place: with- 
out objection would ordinarily be very 
good evidence. only of the title of the 
purchaser to the land sold, and 
while such sales would give title to the 
individual in particular portion of the. 
village site, they would not prove that the 
rights of the proprietary body over the 
remainder of the site had been extinguished. 
No inference as to any change of custom 
could, I think, reasonably be drawn, ualess 
the number of alienations were so over- 
whelmingly large as to be incompatible with 
the existence of a custom restraining 
alienations by non-proprietors. . 

The learned Counsel for the appellants has 
further laid ‘stress on the facts that: (4) 
there is not a single instance on the rea rd 
of any sale by a non-proprietor having been 
ever challenged in Court, (ii) that some of 
the sales have been attested by proprietors 
and (iii) in some the purchasers are 
themselves proprietors. As regards 
these points, the number of unchallenged 
sales is comparatively very small, the pro- 
prietors may not have cared to challenge 
them or may have consented to them for 
special reasons. Plaintiff Shera,. has also 
attested one sale-deed. Jt was urged that 
he has not explained why he did so; but he 
was apparently not questioned on the point. 
It may be noted that several of the sales 
were of small sites and were effected for a 
small consideration and hence the proprietors 
may not have cared about them. Instances 
of purchases by proprietors are perhaps the 
most strong piece of evidence in favour of 
the defendants. There are 14 sales in 
favour of jats. It is not clear whether all 
of these were proprietors in the village; for 
as pointed out already, there is evidence on 
the record that some of the Jgts in the 
village are not proprietors ‘Biswadars). 
But even if afew proprietors have shown 
themselves ignorant of their..rights, that 

(43) 8&5 PR 1882 . 
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- would not, I think, be sufficient to prove 
that the custom stated in the w 1jib-ul-arz 
of 1882 has been abrogated. In my opinion 
a change of custom in such circumstances 
could not be established except by over- 
whelming testimony consisting of a very 
large number of instances spreading a long 
period which could not be compatible with 
any other conclusion except that the custom 
had since changed. I have not referred 
above the oral evidence relating to a few 
more instances unsupported by any docu- 
ments which was given by defendants wite 
nesses. It seems to me unsafe to rely upon 
such evidence. But, in any case these few 
instances will not make any difference to 
the conclusion arrived at above. 

The learned Counsel for the appellants 
referred to a large number of authorities, 
but I consider it unnecessary to discuss all 
of them, asin most of them there was no 
wajib-ul-arz available -and hence a certain 
numberof instances—largeor small accords 
ing to their value—were held to be suff- 
cient to establish custom. [n Tajammul 
Husain v. Banwarilal (14) in which a 
custcm contrary to the entry in the wajib- 
ul-arz of 1872 was held to be established, 
there was a large number of alienations 
(125° sales in all) relied on and there was 
besides a judgment of the year 1865, which 
showei that a large number of sales had 
taken place even prior to that year. In 
Kallu Malu v. Ganeshi Lal (15) also a large 
number of alienations (about 90) extending 
over 52 years was proved, Besides, the 
entry in the wajib ul-arz was found to 
have been attested only by the zamindars 
and not by the tenants. The entry was not 
repeated in the later wajib-ul-arz and no 
explanation was given ofits omission. It 
is not known what the present practice in 
the United Provinces is as regards the 
record of customs in wajib-ul-arz. The 
circumstances in Ahmad.Yarv. Jesa Ram 
(16) in which a certain entry in the wajib-ul- 
arz of 1866 was held to be rebutted, were 
peculiar. The entries in the later wajib-ul- 
arz differed and it was therefore held that 
not much weight could be attached to the 

. wajib ul-arz. There was besides a large 
‘number of instances of alienations including 
about 51 sales of village-sites only. In 
Mangal Sain v. Punjab Singh (17) also in 


(14) A I R1926 All. 43; 88 Ind, . 752; ; 
a RAT oa ; d, Oas. 752, 48 A77; 


(15) A I R 1936 All. 119; 160 Ind. Oas. 1093: 1935 

RD 57z; 8R A 705; 1938 A L R232, nea 
ds Al R 1932 Lah. 99; 133 Ind. Oas, 273. 

: 2 Lah. 0; 133 k A ; 

Ind. Rul. (1931) Lah. 801, °. "%7 TBd. Oas. 629; 
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which the wajib-ul-are had been relied on, 
a large number of instances of alienations 
was proved. It was found further that the 
majority of persons who resided in the 
village were non-proprietors and the num- 
ber of alienations was almost half of the 
total number of houses in the villages. 

The respondents’ Counsel on the other 
hand has strongly relied on Sewa Singh v. 
Ghulam (18) in which even a large number 
of instances (about 250) was not considered. 
to be enough to establish custom, as most of 
the instances were of comparatively recent 
dates. Itis true that the evidence produc 
ed by the plaintiffs apart from the wajib-ule 
arz, is meagre and the defendants would 
have had a strong case if the wajib-ul-arz 
were not in favour of the plaintiffs. But 
it is possible that the plaintiffs did not 
think it necessary to produce more evidence 
because the wajib ul-arz supported them. In 
conclusion, I may note, an attempt was made 
to argue before me that Rati Ram, defen- 
dant had become a full proprietor, as the 
house purchased by him had been 
previously sold by non-proprietors on more 
than one occusien and a period of more 
than 12 yeara had elapsed since the first 
alienation. No such issue had teen, however, 
raised in the trial Court and as the point 
involved questions of fact, which the 
plaintiffs had no opportunity to meet, I did 
not consider it fair to allow it to be argued. 

I agree with the learned Senior Sube 
Judge's conclusion that the defendants- 
appellants have failed to discharge the onus 
cast upon them by the wajib-ul-arz entry 
of i»? and dismiss the appeals. In view 
of all the circumstances I leave the parties 
to bear their costs in this Court. 

D. Appeal dismissed, 
(18) A I R 1923 Lah. 467; 82 Ind. Oas. 522, 
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Pénal Code Act (XLV of 1880), 38. 477-A, 465—~ 
“Intend to defraud," meaning of—Accused making 
false entry in diary of Court to screen his own 
negligence as clerk — Whether guilty under s, 477-A 
or s. 465—Diary in judicial proceeding, if “book, 

paper, writing, valuable sesurity or account”, 

The meaning of the term “with intent. to 
defraud” is not restricted to cases of “deceit and 


_injury te person deceived.” The term means either 
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an intention to deceive and by means of deceit to 
obtain an advantage or an intention that. injury 
should befall some person or persons. Surendra 
Nath Ghose v. Emperor (2), Emperor v. Harjivan 
Valji (3), Sanjiv Ratnappa v. Emperor (4), dissented 
from. Queen-Empress v. Muhammad Saeed Khan 
(l), Emperor v. Mohit Kumar (5), approved. 

Advantage which is intended must relate to some 
future cccurrence, or, in other words, must be of a 
prospective nature, 

Where a clerk of a Court has not committed any 
Gffence of criminal breach of trust or criminal 


misappropriation but he had the false entries made 


merely for the’ purpose of screening his own 


negligence of his duties as clerk of the Court; nor 
hes he by these false entries facilitated any 
misappropriation or embezzlement nor did he intend 
thereby to cause injury to any other person, it 
cannot be contended that by means of the deception’ 
he intended to secure his advancement in the service 
and he cannot be convicted either of the offence 


under s. 477-A or under s, 465, Penal Oode. [p. 443, 
col. 2.) 


Quere:— Whether a diary in a judicial {proceeding 
falls within the category of “book, paper, writing, 
valuable security or account” within the meaning 
of 8. ae Penal Code, is highly debatable. [p. 441, 

“ol. 2. 


Order. — By this judgment I am dise 
posing of both the Criminal Revisions 
Nos. 442-B and 443-B of 1938. These two 
cases arise cut of Criminal Regular Trials 
Nos, 21 and 22 of 1935 of the Court of the 
Fifth Additicnal Special Power Magistrate, 
Henzada, in each of which the applicant 
has been prosecuted on a complaint bled by 
-the Headquarters Assistant, Henzada. The 
facts in both cases are identical in charac- 
ter although they relate to different incia- 
‘ents. The applicant is a man of 53 years 
of age, who has been in the service of the 
Government in -the capacity of a clerk for 
many years, and during the years 1930-37 
and up to the time when the facts 
leading to the prosecution in these two 
cases were discovered was working as a 
Bench Clerk in the Court of the Township 
Magistrate, Hénzada, and also as the only 
clerk in the Court of the Honorary Magis- 
trates, Henzada. During the latter part of 
December last the District and Sessions 
Judge, Henzada, inspected the judicial 
record room at Henzada, when he dis- 
covered that’certain cases of the year 1936 
of the Oourt of the Honorary Magistrates, 
Henzada, ‘had ‘nct yet been sent to the 
record room though they had been shown 
in the record room list as having been 
disposed of during that year. The learned 
District and Sessions Judge thereafter 
notified his intention to inspect the Court 
- of the Honorary Magistrates on J anuary 19 
' this year. The records. which the learned 
District and Sessions Judge found missing 
: “in the record room were records of cases 
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in which the Honorary Magistrates had 
imposed fines on the accused persons. 
From what transpires in the course of the 
evidence in the cases. agdinsé the’ applicant 
it can safely be said that the applicant as 
the sole clerk of the Court of the Honorary 
Magistrates neglected to have steps taken 
for the collection of the fines or unpaid 
portions thereof. But on January 11, 12 
and 13, the applicant. made payments 
into the Treasury of sums, of money 1epre- 
senting the unpaid portion of the fines im- 
Posed in those cases disposed of in 1936, 
and at or about ihe same time he had 
entries made in. the diaries of all: those 
cases falsely to indicate fhat necessary steps, 
such as issue of processes or warrants for 
the recovery of the fines or the balances, 
were taken from time {to time during the 
intervening period. Net only did he have 
these entries written out but he had them 
signed by certain of the Honorary Magis 
trates. 

These false entries were made no doubt 
for the purpose of concealing his omission 
to take or to have necessary steps taken by 
the Court for the recovery of the fines or 
the balances thereof from the convicted 
person in the cases concerned. For tke 
purpcse of the complaint in each of the two 
cases +gainet the applicant only three out 
of about 3U or 40 cases were chsen. Jn 
Criminal Regular Trial No. 21 it was 
alleged that ihe applicant as the cierk cf 
the Court of the Hunorary Magistrates, 
Henzada, was entrusted with (a) a sum of 
Rs. 3 on or about July 7, 1936, by the 
convicted person in Criminal Regular Trial 
No. 170 of 1936 as fines imposed on the 
latter by the Honorary Magistrate; (b) a 
sum of Rs, 3 on or about July 7,,1936, by 
the convicted person in Criminal Regular 
Trial No. 171.0f 1936 as fines imposed» on 
the latter by the Houorary Magistrates, and 
(e)asum of Rs. 30 on or about July 14, 
1936, by the convicted persons in Criminal 
Regular Trial No. 187 of 1936 as fines 
imposed on the latter by the Honcrary 
Magistrates and in the complaint it was 
alleged that the applicant had committed 
criminal breach of trust with respect to 
those fines, and the complainant prayed 
that acticn under s. 409, Penal Code, 
might be taken against ihe applicant. In 
Oriminal Regular Trial No. 22 of 1938 it 
was alleged that the applicant in the capa- 
city of clerk in the Oocurt cf the Honorary 
Magistrates had custody of Criminal Regu- 
lar Trials Nos. 172, 173 and 174 .of 1936 
of the Court ‘of the Honorary Magistrates,. 
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Henzada, belonging to the Government, 
that he made a series of false entries in the 


diaries of those three cases, that he ad- 


mitted to the District and’ Sessions Judge 
that the fines were not realized from the 
Tespective accused persons but that he had 
paid them into the Treasury out of his own 
pocket, and upon these allegations the 
complainant prayed that action under 
8. 477-A, Penal Coda, might be taken 
against the applicant, 


After heating-the evidence in both cases, 
as I have already stated, it became quite 
Manifest that in neither case waa the ap- 
plicant ever entrusted with any part of the 
fines which he paid into the Treasury in 
January 1938. The evidence of the respec- 
tive conyicted persons negatives the idea 
that the applicant had received the moneys 
in question. Therefore in neither case could 
a charge of criminal breach of trust be laid 
against the applicant. Consequently thè 
learned trial Magistrate did not frame a 
charge under s. 409 in any of the cases, 
but in each case he has framed 4 charge 
under s. 477-A against the applicant. In 
one case the charge stutes that the appli- 
cant between December 24, 1937, and 
January 13, 1938, abetted the making of 
false entries in the diaries of Criminal 
Regular Trisls Nos. 170, 171 and 187 of 
1936 of the Court of the Honorary Magis- 
trates, Henzada, while in the Other, the 
charge states that the applicant between 
‘those dates abetted the making of false 
entries in the diaries of Criminal Regular 
‘Trials Nos. 172, 173 and 174 of 1936 of the 
Court of the Honorary Magistrates, Hen- 
zada. By the applications before me the 
applicant prays that the Proceedings in the 
‘two cases be quashed for the reason that 
on the state of facts which have been 
Placed -by the prosecution not only cana 
,charge of criminal breach of trust not be 
laid against the applicant but no prima 
facie case is made out for an offence under 
8..477-A in either case. Section 477-A pres- 
cribes the punishment for the offence of 
what is generally termed, 
accounts.” Under this section a certain class 
of persons are liable to punishment who 

“wilfully and with intent to defraud, destroys, 
alters, mutilates or falsifies any book, paper, writing, 
valuable security or account... .. or wilfully, and 
. With intent to defraud, makes or abets the making 
of any false entry in, or omits or alters or abets the 
omission or alteration of 
from or in, any such book, 
security or account." 

` Whether a diary in a judicial proceeding 
‘fails within the category of “book, paper, 

e 


any material particular 
paper, writing valuable 
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writing, valuable security or account” with- 
in the meaning of s. 477-A ig highly debat- 
able. .For the purpose of disposing of the 
two applications before me, however, it ig 
not necessary to determine this question, 
for even ifsuch diary does not fall within 
the category described in s. 477-A, the 
applicant would undoubtedly be liable to 
be proceeded with for the offence of forgery 
or abetment thereof, if he wilfuliy and 
with intent to defraud caused the false 
entries which constitute the subject matter 
of the charges to be made, That the appli- 
cant did wifully cause the false entries 
to be made: isnot open to doubt. Butit 
is not enough. For either an offence 
punishable under s. 477-A or an offence 
punishable under s, 465 (forgery) or an 
offence punishable under es. 465-109 (abet- 
ment or forgery) there must be intent 
to defraud or fraudulent intention. In 
the present caseas there was no causation 
of wrongful logs or wrongful gain, there 
is nothing from which dishonest intention 
on the part of the applicant in having the 
false entries in the diary of the cases in 
question made can be inferred. The 
definition of the term “fraudulently” given 
in s. 25, Indian Pena} Coda, is not of much 
assistance in endeavouring to find out the 
exact meaning of the term. 
of cases reference has been 
explanation of this term by Sir James Fitz 


“Whenever the word “fraud” or “intent to defraud” 


nition of a crime, 
al in the commis. 
elt or an intention 


the only or the principal intention e 
fraudulent person, whose principal 
every case is hisown advantage... ’, A 

ly conclusive test as to the fraudulent char. 


fraud.” | N 
The interpretation 


on put upon this expla- 
nation by Banerji, 


J. Queen Empress v, 
an (1) was expressed 
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a Police constable’s character and. service 
roll in his custody was found to have .been 
tampered with in this way, that a page, 
apparently containing remarks unfavour- 
able to the head ccnstable, had been 
taken out, and a new page with favour 
able remarks, purporting to ‘have been 
written and signed by various superior 
officers of Police, had been inserted in its 
place, the intent being to favour the chances 
of the promotion of the said head constable. 
In coming to the conclusion that the false 
entries amounted to a forgery the learned 
Judge observed: 

“Whatever interpretation of fraud may be adopted, 
the false entries inthe character roll of the accused 
were made with the intention of committing fraud. 
The intention was to deceive the superior officers of 
the accused, and by means of such deception to 
secure his advancement in the servica, and thus to 
gain an advantage for him at the sacrifice of 
others.” 

The expression “intent to defraud, accord- 
ing to Mukerji,J. in Surendra Nath Ghose 
v. Emp: ror (2), however 

“implies conduct coupled with an intention to 
deceive and thereby to injure; in other words, 
“defraud” involves two conceptions, namely deceipt 
and injury to the person deceived, that is, infringe- 
ment of some legal right possessed by him, but not 
necessarily deprivation of property.” 

Thus, where the accused affixed his 
signature to a kabuliyat, waleh was not 
required bylaw to be attested by witnesses, 
after its execution and registration, below 
the names of the attesting witnesses, but 
without putting a date or alleging actual 
presence at the time of its execution, the 
learned Judge beld that suca did not 
amount to forgery. This interpretat on was 
adopted in Emperor v. Harjivan Valji 3) and 
was definitely laiddownina later Bombay 
case, Sanji» Ratnappa v. Emperor (4), that 
‘the element of injury or risk of injury to an 
individual or to the public is an essential 
ingredient in the definition of forgery in 
ss. 463 and 464, Indian Penal Code, and 
that it is not enough to show that the 
deception was intended to secure an 
advantage to the deceiver, That was a 
case in which a Sub-lInspector of Police 
after the inception of proceedings against 
him under ss. 330 and 348, Indian Peng] 
Code, alter his case diary in order to 
create evidence in his favour, and it was 
held that the act of the accused in altering 


(2) 38 O 75; 7 Ind. Oas. -629; 12 O LJ 277; 14 O 
W N 1076. : 

(3) 50 B 174; 98 Ind, Oas. 407; A I R 1926 Bom 231; 
27 Or L J 1335; 28Bom L R 115. 

(4756 B 488; 142 Ind. Cas, 386; A I R 1932 Bom 545; 
1932 Or O 777; 31 Cr LJ 357; 31 Bom L R 1090; 
Ind. Rul. (1933) Bom 287, 
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the diary so as to show that he had not 
kept the suspects under surveillance did’ 
not amount to forgery inasmuch as the 
element of fraud as defined in s. 25, 
Indian Penal Code, was absent. Although 
these two cases of the Bombay High Court 
were decided after the decisionin Emperor 
v. Mohit Kumar (5), by Page, J. of the 
Oalcutta High Court, the late Chief Justice. 
of this Court it was apparently not notified: 
by the learned Judges of the Bombay. 
High Court. Referring to Mookerjee, J.’s 
interpretation in Surendra Nath Ghose v 

Emperor (2), Page, J. observed: 

“With great respect I am unable to accept the 
view that the term ‘fraudblently’ in s,471, Indian 
Penal Code, necessarily connotes deceit and injury 
to the person deceived. It may, but it need not 
do so; in point of fact more often than not it 
happens that the intention of the accused is to 
deceive one person in ordertoinjure or defraud 
another. Further, it ig well-settled that it is not 
incumbent upon the Orown to prove that any particular 
person was defrauded, Rex v, Crooke (6), or indeed, 
that in the circumstances of the case it was possible 
that any person could have been defrauded: Reg v. 
Nash .7). In my opinion, the law was correctly laid 
down by Banerjee, J. in Queen-Empress v. Muhammad 
Saeed Khan (1), and that an offence is committed 
under s.471 whenever a document known or believed 
by the atcused to have been forgotten is used as 
genuine with the intention that some person thereby 
should be deceived, and by means of such deception 
that either an advantage should accrue to the 
person so using the document, or injury should 
befall some other person or persons.” 

Then quoting Sir James Fitz James 
Stephen's explanation of the term “intent 
to defraud’ the learned Judge pointed out 
that in practice the question tends to 
become merely academic. In my opinion, 
with all due respect, the law is correctly 
laid down by Banerjee, J. in Queen-E-mpress 
v Muhammad Saeed Khan (1),and by Page, 
J. in Emperor v. Mohit Kumar (5), for, 
I think that it is not difficult to conceive 
of situations where injury may resultefrom 
deception practised to person deceived and 
situations where some material advantage 
may result to the person practising the 
deception without corresponding injury to 
another person, such as where a person 
gains admittance to a higher class by 
means of a forged acquittance certificate, 
or asin Queen Empress v. Muhummad Saeed 
Khan (1), where the accused had attempted 
by means of deception to secure his advan: 
cement in the service and thus to gain 
an advantage for him at the sacrifice’ of 


G 52 O 881; 91 Ind. Oas, 993; A IR 1926 Oal 89; ° 
27 Or L J 177, - 

(6) 2Str 901. ; ; 
ay (1852) 2 Den O 0493; 21L J MOHT. 16 Jur 
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others. In the illustrations that I have 
just given, in which, in my opinion, the 
intention to defraud is clearly manifest, 
I fail to see that the advantage gained 
by the person practising the deception causes 
relative harm to another person in body, 
mind, reputation or property. Under s. 44, 
Penal Code, it is only harm illegally 
caused fo any pewon in body, mind, 
reputation or property which constitutes 
‘injury.’ It is of course not possible in most 
cases that the advantage gained by the per- 
son practising the deception does not have 
an equivalent of any loss or risk of loss of 
some one else; but, in*my opinion, with all 
respect, this is not sufficient reason for res: 
tricting the meaning of the term “intent to 
defraud” only to cases of “deceit and injury 
to the person deceived” or to exclude all 
cases where the deception was intended 
to secure advantage to the deceiver. 

If we apply the criteria laid down in 
Surendra Nath Ghose v. Emperor (2) and 
in Sanjiv Ratnappa v. Emperor (4) to the 
cases before me, the charges framed against 
the accused must manifestly fail for 
want of proof of the necessary mens rea in 
the accused and obviously no charge of 
any offence of forgery will be sustainable, 
But in the view that I adopt as ‘to the 
meaning and effect of the term “intent to 
defraud” as expressed above, I feel bound 
to hold that the prosecution has entirely 
failed to prove this element of the offence 
of forgery or falsification of accounts: 
Queen v. Lal Gumul (8), Queen v. Jageshur 
Pershad (9), Empress of India v, Jiwanand 
(10), Queen-Empress v. Girdhart Lal (11), 
Jyotish Chandra v. Emperor (12) and 
Shuja-ud-din Ahmed v. Emperor (13), are 
some of the cases in which it was held that 
the alteration of accounts in order to remove 
evidence of prior misappropriation of 
money is not an offence either under s. 465 
or s. 477-A, Penal Code, there being no 
intent to commit fraud. In the first of these 
-cases it was held that the conduct of the 
prisoner who altered an office report to 
screen his own negligence did not fall with- 
in the definition of "forgery" in the Penal 
Code. In these cases, the learned Judges 
did not lay down what the meaning and 
effect of the term “intent to defraud” was; 
.but the ratio decidendi in each case was 

(8)2 NWPHOLI. 


4 Ind, Oas. 416; 140 WN 82. 
ra 68 Ind. Cas, 834; AIR 1922 All 
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absence of proof of intention to cause injury 
toanyone. In my opinion, however, the 
circumstances of those cases would equally’ 
well have justified the view that though 
there was deceit or an intention to cause 
actual injury or possible injury to any 
person, nor intention to derive by means 
of the deceit any material advantage what- 
ever. In Empress of India v. Jiwanand (10), 
Mahmocd, J. observed that fraudulent inten- 
tion ex necessitate rei, relates to some future 
occurrence and not to the past and that 
it could not be said when wrongful loss or 
wrongful gain had already been caused, or 
a person had already defrauded, anything: 
can be subsequently done which could be: 
dictated with the intention to cause that: 
which has already occurred. Those remarks 
were made in a case where a clerk who 
had committed criminal breach of trust 
subsequently made false entries in an 
account book with the intention of conceal- 
ing such offence. Similarly, in my opinion, 
advantage which is intended must relate to 
some future occurrence, or, in other worda. 
must be of a prospective nature. 

In the present case, the applicant has not 
committed any offence of criminal breach 
of trust or criminal misappropriation but 
he had the false entries made merely for: 
the purpose of screening his own negligence. 
of his duties as clerk of the Honorary: 
Magistrates’ Court; nor has he by these; 
false entries facilitated any misappropria- 
tion or embezzlement. By concealment of 
his negligence he practised deception ; but: 
it cannot fora moment be contended that. 
he intended thereby to cause injury to any 
other person. The question is—Did he 
practise the deception in order to gain an 
advantage? It cannot be contended that 
by means of the deception the applicant 
intended to secure his advancement in the 
service as in Queen-Empress v. Muhammad 
Saeed Khan (1). There is no material 
advantage of a prospective nature which 
the applicant can be held to have intended 
to gain by the deception. If the deception 
had succeeded the applicant would at best 
have concealed, his past negligence of his 
official duty and thereby removed the risk 
of departmental punishment to him. This, 
in my opinion, is quite a different thing 
from an advantage, the intention to gain 
which is a necessary constituent of fraudu- 
lent intention in the absence of intention 
to cause injury. This may at most be 
described as the removal of a disadvantage 
or risk, but, in my opinion, not an ad- 
vantage. For these reasons I hold that tha 
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charge laid and framed against the appli- 
cant cannot be sustained. They are, there- 
fore, hereby set aside, Criminal Regular 
Trials’ Nos, 21 and 22 of 1938 are accord: 
ingly quashed. 

D. Trials quashed. 
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Appeal from the Court of Appeal for 
Ontario 
July 27, 1938 
Lorp ATKIN, Logp THANKERTON, Lorp 
RUSSELL or KILLOWSN, Lorp MAOMILLAN 
AND SIR Lyman Poorg Dorr (Ohief 
. Justice of Canada) 
NORTHERN ONTARIO POWER 
COMPANY, LIMITED—APPELLANTS 
VETSUS 
LA ROCHE MINES, LIMITED AND 
ANOTHER—RESPON DENTS 

Contract—Construction— Contract between mining 
and Power Companies for supply of electric power 
—Agreement to extend for mining life of properties 
operated, owned or controlled by Mining Company— 
Mining Company not remaining owner of property 
and going into voluntary liquidation—Claim by 
Power Company for damages for breach of contract 
—Held, mining company having ceased to own, occupy 
or “control properties, was not liable for damages 
though mining life of property continued Public 
Utilities Act (Canada) 1927, ss. 22, 59—Contract for 
supply of public utility for more than ten years ~ 
Whether valid and binding during 10 years. 

A Mining Company entered into a contract with 
a Power Company for supply of electrical power. 
The contract provided among other things that 
during the continuance of the contract, nu system 
of electricity other than that furnished by the 
Power Company should be used in the “said 
premises.” The agreement was to extend for the 
mining life of the properties operated, owned or 
tontrolled bys the Mining Company. After the 
supply continued for some years, the Mining Com- 
pany informed the Power Oompany that they were 
no longer owners of the property and were not 
therefore bound by the contract any longer and 
that if any power was supplied, the new Company 
which was working the mines would be liable, 
The Mining Company ultimately went into voluntary 
liquidation and in response to the usual notice for 
claims, the Power Company sent in a claim for 
damages for breach of the contract on the ground 
that so long as there was mining life in the 
property, the Mining Company was liable. It was 
not disputed that the mining lifeof the property 
continued: 

Held, that the mining life contemplated bythe 
agreement in the events which had happened was 
in the mining life while the property was, being 
operated or owned or controlled by the 
Mining Oompany personally. But as the Mining 
Company ceased to occupy, own or control the 
property, the contract necessarily came to an end. 
The Mining Company was not, therefore, liable for 
damages. |p. 446, col. 1.] : 

The capacity of a Company to contract for the 
‘supply of a public utility is by the ss, 22 snd 59, 
Public Utilities Act (Oanada), restricted to a-period 
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not exceeding ten years. A contract which purports 
to, or which may, on its terms, extend beyond that 
period is valid and binding during the period, [p. 
446, col, 2.] 

Messrs. R. Se Robertson, K.C., and Frank 
Gahan, for the Appellants. 

Messrs. W. N. Tilley, K. C, R.F. 
Wilson, and B. V. MeCrimmon, for the Res- 
pondents. 

Lord Russell of Killowen.—These 
consolidated appeals, from the Court of 
Appeal for Ontario, relate to the liability, 
if any, of La Roche Mines, Lid, under a 
contract with Northern Ontario Power Co., 
T.td.,-for the supply of electric power. The 
agreement consists ofa printed form con- 
taining general and special conditions 
with blanks filled in to deal with the parti- 
cular customer, with the result, not un- 
common in such cases, that the document 
presents problems of construction which are 
not easy of solution. 

The contract is dated December 30, 1931, 
at which time the La Roche Company was 
the owner of two mining claims in the 
township of Deloro.in the Porcupine District, 
viz, H. R. 1001 and H. R.1002. The form 
which the ecntract assumes is that subject 
to the general conditions and the schedule of 
prices the Power C.mpany is authoiised and 
requested by tLe undersigned consumer (in 
this case the La Roche Company) to 
“counest ite electric system with the wiring 
of the consumer ata point on the latter's 
property convenient to the Power Company’s 
lines and to cause electric current to be 
there delivered during the period noted or. 
any renewal or continuation thereof as 
provided and at the rate specified, which 
current, it is hereby agreed, shall be used by 
the consumer only and only for the purposes 
hereinafter specified.” The document then 
sets out the “General Oonditions.” Those 
which appear to be relevant run thus :-— 

“3. The Oonsumer agrees not to make any major 
change in or 10 per cent. addition to installation 
without having first given the Company reasonable 
notice of such additions. During the continuance of 
this contract, no system of electricity other than 
that furnished by the Company shall be used . in 
said premises, providing Company is able and 
ready to supply same, except with the written 
consent of the Company, and, if at any time 
during the term of this contract, the Consumer 
requires additional service in or about thé premises ` 
over and above the amount herein provided for, it 
is hereby agreed that the Consumer shall take such 
additional service from the Company providing 
Company is able and ready to supply same.” 

“3. The Company does not guarantee a constant 
supply of electricity, and will not be liable for any 
damages to the Consumer in consequence of its 
tailure to supply electricity at any time or times nor 
be considered in default. This clause shall not be 
interpreted ês giving the Company any -right to 
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arbitrarily interrupt or cease supplying service under 
this contract. : i 

In case the Company shall be prevented from 
supplying, or the Consumer from taking, the power 
herein contracted for, by reason of Acts of God, 
King’s enemies, fires, strikes or.other. acts beyond 
their respective control, all payments for power shall 

- cease, and the company shall’ be excused from 
furnishing power during such prevention, and the 
Consumer shall be excused from teking it, and 
both parties shall use ell diligence to restore the 
service. 

9. The right is expressly reserved to the Campany 
to supply current for City or Municipal lighting, 
traction or purposes affecting the general public 
before the Consumer. . A 

11. The Company reserves the right to discontinue 
its current on thirty ddys' notice in writing, or to 
cancel this contract, at its option, in case the 
Consumer isin arrears in payment of any of the 
Oompany’'s accounts or fails to take service accord- 
ing to the provisions of this contract, or in case the 
Consumer violates any condition of this contract 
whatsosver or becomes insolvent, and in case of the 
Company violating any such condition, the 
Oonsumer shall have the like right to cancel the 
contract, 

13. The benefits and obligations of this contract 
shall enure to and be binding upon the successors, 
survivors and executors or administrators, as the 
case may be, of the original parties hereto 
respectively for the full period of this contract, but 
this contract shall not be assignable by the 
Consumer except with the written consent of the 
Company, but such consent shall not be unreasonably 
withheld,” 

After the general conditions there follow 
“Special Conditions.” These provide for 
various matters including the point of 
delivery, the execution of a transmission 
line agreement, the nature of the supply, 
the period of the contract, the amount of 

| Power covered by that installation, and the 
price. The special condition as to the 
period of the contract wasin the following 
terms :— 

“Period of Contract : 

This agreement when executed shall extend for the 
mining life of the properties now or hereafter 


operated or owned or controlled by the Consumer in. 


the Porcupine District.” 
The provision as to the amount of power 
covered ran thus :— 
“Amount of power covered by this installation : 
The Consumer's inital installation will be 
approximately 500 H. P. for which the Company 
agrees to supply service ;.and the Consumer agrees to 
pay for at least a minimum quantity of 50 H. P. for 
the first year of this agreement. lurther power will 
_’, be supplied in accordance with cl. 6.” if 
At the same time as the execution of this 
contract the parties executed a transmis: 
Sion line agreement’ which was to be read 
. and construed as a part of the power 
contract. It provided for the erection by 
the erection by the La Rochs Company of 
a power ‘transmission line connecting a 
‘sub-station fo be erected by it with the 
‘Power Company’s transmission line, and for 
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the grant tothe Power Company of a right 
of way for the transmission line so to be 
erected for all such time as the -Power 
Company should desire to use it-for the 
purpose of its business. The cost of erect- 
ing this transmission line was to be recouped 
by arebate of ten per cent. of all monies 
for power received by the Power Company 
from the La Roche Company “or any other 
person, firm or corporation to whom power 
is transmitted over the said transmission 
line...during the continuance of this agree- 
ment and ths said Power “Contract.” 
Clauses 14 and 16 provided as follows :— 

“14. Notwithstanding anything herein or in the 
said Power Contract contained, the Company shall be 
at liberty at any time to cancel this agreement, and 
the said Power Contract, if the Oustomer shall fail 
during any period of three months after first delivery 
of power to accept and pay for at least 5) Horsepower 
of electrical energy delivered over the said transmis- 
sion line. 

16. This agreement shall enure to the benefit of 
and be binding upon the parties hereto and their 
respective successors and assigns,” 

From January 17, 1932, power was trans- 
mitied to and received by the La Roche 
Company under the contract until May 3), 
1932, when work on the said mining claims 
was suspended. Power was again supplied 
during May and June, 1933, while a company 
called Noranda Mines, Ltd., was making 
an examination of the said mining claims. 
No further supply of power tovk place until 
August, 1934. In that month the La Roche 
Company (having given a company called 
Sylvanite Gold Mines, Ltd. an option on 
the said mining claims with the right to work’ 
on the property during the currency of the 
option), asked for power to be turned on 
again. This was done; and power was 
supplied by the Power Company continuously 
down to, at all events, the time. when the 
present action was tried. Inthe meantime 
the Sylvanite Co. had assigned its interest 
in the said mining claims to rie Canadian 
Mines, Ltd., and on October 31, 1934, an 
agreement (to which the last-mentioned 
company was a party) was executed under 
which the La Rcche Company sold its said 
mining claims toa company called Delnite 
Mines, Ltd. At the same- time the Delnite 
Company acquired from others certain 
other adjacent mining claims. No assign- 
ment was made tothe Delnite- Company of 
the power agreement. They did not wish to 
become bound by it, or entitled to the 
benefit of it. i . < 

On November 30, 1934, the La’ Roche 
Company wrote to the Power Company 
stating that they no longer had any owner 
ship in the property. which was, owned by 
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Delnitel Mines, Ltd., The letter then pro- 
ceeded i ` : ; 

“We asked Delnite Mines if it would take over the 
contract that we had with you, and we are 
advised that they did not care todo so, though they 
would send you a written acknowledgement of their 
liability to pay for any power that may be 
supplied by you in their operation of the pro- 

ty: r 
Prif aay power is used, it will be used by the new 
Company by ‘reason of its ownership of the property, 
and you wili please take notice - that Delnite 
-Mines, Limited, and not our Company will be res- 
ponsible. , 4 

We are proceeding to distribute our assets and 
surrender our charter.” 

A correspondence ensued in the course of 
which the: rival contentions were put 
forward which their Lordships think may 
-be summarised thus—that the La Roche 
‘Company claimed to be no longer bound 
iby the contract while the Power Oompany 
‘claimed that it was. Ultimately the La 
Roche Company went into voluntary 
liquidation in the month of November, 1935, 
‘and in response to the usual notice for 
«claims, the Power Company sentin aclain 
ffor damages for breach of the contract of 
December 30, 1931. The claim was 
contested and on January 18, 1986, the 

; writ in the present action was issued, 
The statement of claim claims damages 
~ breach of contract on the footing that 
reason of the facis of the La Roche 
wany in selling its mining properties, 
t into voluntary liquidation and refus- 
“pther to carry a the ae = its 
nt the Power Company has suffered 
TAS NI ana and has been deprived ‘of 
the profi E! which it would have been entitled 
to under q fhe contract, The amount of 
damages af aimed was fixed with some nicety 
of adjustn 14 aot, at the sum of $524,163.24, 
The defen ji ‘ts pleaded that as a result of 
the sale of t ‘he ` 821d mining claims the La 
Roche Com) par iy ceased to operate, own or 
control any. nining properties or other 
saa an i 3 District of Porcupine and 
properties i) a the 
thereby th e a tract had ceased to be 
operative or bind, ‘28 On the parties thereto. 
They furthe r plea ‘ed a defence under Part V 
ofthe Publ io Uti, ities Act (R. S. O. 1927, 


Chap, 249). , ; 
“Greene, J. ; dismis zed the actign with 


coste being of. opinion ` that the liability of 
the La Roc he Compa !y came to. an end 
with the sak 3 of its mir ing Properties. An 
appeal to tt e Gourt of A. ppeal was allowed. 
That Court held that under the contract 
the La R whe Compas!y, was under an 
obligation go see that during the con- 
tinuance of ‘he mining Tif of the properties 
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_owned by it at the time of the contract no 


system of electricity other than .that 
furnished by the Power Company should be ` 
used on those properties, and that that obliga- 
tion was still existent. They held, however, 
that by virtue of the joint operation of ss, 22 
and 59 of the Public Utilities Act, the dura« 
tion of the contract must be limited to ten 
years from December 30, 1931. They 
accordingly declared (1) that the La Roche 
Company was under the obligation stated 
above, but not after December 30, 1881, 
and (2) that it had repudiated that obliga- 
tion and that the Power Company was 
entitled to the damdges resulting there 
from. 
The Power Company has now appealed to 
His Majesty in Council against this limita- 
tion of liability to a period of ten years, and 
by cross*appeal the La Roche Oompany 
seeks to have the judgment of the trial 
Judge restored upon the alternative 
grounds (a) that upon its true construction 
the contract came to an end with the sale 
of the said two mining claims or (b) that in 
any event the effect of ss. 22 and 59 of the 
Public Utilities Act on the present case is 
not to limit the operation of the contract to 
a pericd of ten years, for that would be to 
make anew and a different contract -bete 
ween the parties, but to make the contract 
void ab initio a 
As regards the effect of ss. 22 and 59 of 
the Public Utilities Act, their Lordships feel 
no difficulty. They agree with the view 
expressed by the Court of Appeal and the 
grounds upon whick that view is based ; 
and they are of opinion, assuming that 
upon the true construction of the contract, 
some Obligation continued to bind the La 
Roche Company notwithstanding that it had 
ceased to own the said two mining claims, 
that the contract and with it, the obligation 
would come to an end with the expiration of 
ten years from the date of the contract. 
They see no reason for holding either that the 
capacity ofthe Power Company to contract 
for the supply of & public utility is not. by 
the sections restricted to a period.’ not 
exceeding ‘ten years, or that a contract 
which purports to, or which may on. its 
terms, extend beyond that period is not Valid- 
and binding during the period. s 
The question of construction their Lord- 
ships find more difficult, the, difficulty 
arising from the structure and langnagé 
which the Power Company has chosen .to 
employ in framing its standard forme.. The 
contract presents: certain features. to which 
-attention must . be called. . There. is no 
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definition clause extending the meaning of 
ths word “consumer.” It means throughout, 
and means only,the La Roche Company. 
General condition 13, has no bearing upon 
this, That condition has only a very limited 
operation in such acase as the present, the 
“reference to “survivors and execuicrs or 
administrators” is in relation to these 
parties meaningless. The condition can 
only come into play if and when the La 
“Roche Company had made an effective 
assignment of the contract, in which case 
the assignee would become the “consumer.” 
Further while the power company is bound 
to supply, but with fhe protection which is 
afforded to it by general conditions Nos. 6, 
8,9 and ll and cl. 14 of the transmission 
line ‘agreement, the consumer is under no 
liability to take, though he is under a 
liability to pay for 50 H. P. for the first 
year. The corsumer is, however, bound by 
the negative provision contained in general 
condition No. 6, viz. that during the cone 
tinuance of the contract no system of 
electricity other than that furnished by the 
Power Ccmpany shall be used “in the said 
premises.’ - Upon the pleadings as they 
stand, it 18 difficult to see Low any damage 
could» Lave been sustained by the Power 
Company at the date of the writ, because as 
already stated, power was being supplied 
by the Power Company and was being 
paid for as required by the contract right 
up to tke time of the trial. The Court of 
Appeal have, however, treated the real 
matter in dispute, and their Lordships think 
rightly, as being whether the negative 
obligation imposed by general condition 
No. 6 still existed as an obligation binding 

“upon the La Roche Company. General 
condition No.6 and the provision which 
defines the period of contract are the 
crucial clauses, and the answer to the ques- 
tion in controversy depends upon what is 
their joint effect. 


“On the one hand it is said that so long 
as ihe claims H; R. 1001 and H. R. 1002 
‘have mining life in them {and it is not 
disputed that their mining life still con- 
tinues), then no matter who operates, owns 
or controls them, the contract continues on 
foot, and withits continuance the negative 
obligation remains binding on the La Roche 
, Company. - This is the view adopted by the 
Court of Appeal. On the other hand it is 
contended that the period of contract clause 
is so worded that the mining life which it 
contemplates is in the events which have 
happened the mining life while the properties 
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are being operated or owned or controlled 
by the La Roche Company. 

The question is not free from difficulty, 
but after a careful consideration of the 
arguments presented, their Lordships think 
that the latter view is the correct view and 
not the former. The former view attributes 
tothe parties an intention to impose and to 
assume a most unusual liability, viz., a 
liability in respect of property which the 
party liable neither occupies nor owns nor 
controle. It would require very plain 
words to establish such an intention. On 
the other hand there is every indication 
that the contract is dealing with the supply 
of power to the La Roche Company while 
in personal occupation, ownership or control 
ef the property. Thus, as pointed <out, 
there is no extended definition of 
“consumer”; if means the La Roche 
Company only. The contract is not assigns 
able except with leave. If an effective 
assignment were to take place, the assignee 
would then become the consumer for the 
purposes of the contract. The current is 
to be used by the consumer only So read 
the contract becomes intelligible and 
imposes no extraordinary obligation. The 
consumer (whether tie La Roche Company 
or a permitted assign of the contract) is 
bound while in occupation, ownership or 
control of the property both to observe the 
positive provisions in regard to power 
supplied and the negative provision against 
getting power elsewhere ; but when, as has 
happened, the La Roche Company ceased 
to occupy, own or control the property, and 
no one became by assignment the consumer 
under the contract, the contract necessarily 
came to an end. 

Their Lordships are of opinion that the 
appeal should fail, that the cross-appeal 
should succeed, and that the judgment of 
the trial Judge should be restored. They 
will humbly advise His Majesty accord- 
ingly. The Power Company must pay the 
costs of the appeals to the Court of Appeal 
and to His Majesty in Council. 


5. Appeal dismissed, 


Solicitors for the Appellants.—Messrs. 
Blake $ Redden Charles Russell & Co. 

Solicitors for the Respondents —Messrs. 
Charles Russell & Co. Blake & Redden, 
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. ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 53 of 1937 
November 28, 1938 - 

Tao, C. J. AND Ganaa Nara, J. 
KUNJ BEHARI LAL—Deggenpant— 
APPELLANT 
versus 
Srimati JAMNA KUN WAR—PLAINTIFF AND 
ANCTABR— DEFENDAN T— RESPONDENTS 
Practice — Procedure — Non-joinder of parties— 
Whether justice canbe done to parties present should 
be decided by Court on facts and circumstances— 
Whether suit should be dismissed for non-joinder, 

being barred against party not impleaded, 


No suit whatever is to be defeated by the non- ` 


joinder of parties, and-in every suit the Court is to 
proceed to do justice as between the parties thereto, 
no matter if there has beeh non-joinder. It is for 
the Court to decide after full consideration cf 
all tee facts and circumstances in each case whether 
it is possible to do justice as between the present 
plaintiff and defendant tothe suit despite non-joinder. 
Ifthe Court concludes that in the’ circumstances 
justice can be done as between the parties, then ib 
must proceed to dispose of the suit, The answer to 
the question as to whether the suit falls to be dis- 
missed in case of non-joinder because it is barred by 
limitation as against the party not impleaded must 
depend upon the facts and circumstances of each 
particular case. 


“LL. P. A. from the judgment of Allsop, J., 
rerorted as 170 Ind. Cas, 743. 

Mr, S. N. Seth, for the Appellant. 

: Mr. Shabd Saran, for the Respondents. 

- Thom, .C. J.—This is a defendant's 
appeal arising out of a suit for rendition of 
accounts. The plaintif Musammat Jamna 
Kunwar alleged that her husband Kunj 
Behari Lal and Ajodhia Prasad were 
partners- in a firm of commission agents, 
She further averred that on her husband's 
death she had been taken into partnership: 
and that defendants Kunj Behari Lal and 
Ajodhia Prasad undertook to render. 
accounts, but that Kunj Behari Lal who 
apparently conducted the business of the 
partnership had: ceased transacting business. 
In these circumstances she claimed rendie 
tion of accounts on the allegation that,the 
firm having ceased to do business, the 
partnership had dissolved. Ajodhiz Prasad 
died during the pendency of thesuit. The 
main‘ defence to the suit is that one Ram 
Sarup who Was also a partner had not been 
impleaded. This defence, however, was not 
preferred “in the appellant's first’ writteii 
statement. The plea was subsequently 
taken. The plaintiff , denied that Ram 
Sarup was a partner, but since the objection 
was taken, she impleaded him as defendant. 
Ram Sarup himself denies that he was ever 
a partner in the firm. The finding in the 
trial Court in which the lower Appellate 
Court agreed is that Ram Sarup wasa 
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partner. Upon this finding, the trial Court 
dismissed the suit. and that decree was 
upheld in the lower Appellate Court. The 
learned Single Judge before whom the 
matter came in second appeal, however, has 
sèt aside the order of the Court below and 
has remanded the case for disposal accord- 
ing tolaw. He held that . 

“even though Ram Sarupeis a partner, and even 
though the suit sofar as he was concerned was time- 


barred at the time that he was madea party to the: 
suit, the suit did not necessarily fail.” 


According to the provisions of. O.I, r. 9, 


- Oivil Procedure Gode.: ; ee 


“No suit shall be defeathd by reason of the miss 
joinder or non-joinder of parties, and the Oourt may, 
in every suit, deal with the matter in controversy so 
far as regards the rights and interests of the partied 
actually before it.” i 

We would observe that this provision iś 
wide in its scope'and is subject tono 
qualification whatever. No suit whatever is 
to be defeated by the non-joinder of parties, 
and in every suit the Oourt is to prot 
ceed to do justice as between the parties 
thereto, no matter if there bas been non- 
joinder. It appears tous thatit is for the 
Court to decide after full consideration of 
all the facts and circumstances in each case 
whether it is possible to do justice ås be- 
tween the present plaintif and defendant 
to the suit despite non-joinder. If the 
Court concludes that in the circumstances 
jusiice can be done as between the parties} 
then it must proceed to dispose of the suit, 
The answer to the question as to whether 
the suit falls to: be dismissed in case of 
non-joinder because it is barred by limita 
tion as against the party not impleaded 
must ‘depend in cur view upon the facts and 
circumstances of each particular case. In 
the course of his judgment the learned 
Judge who disposed of the second appeal 
observes: : s 

“It seems to. me that.it is clearly the intention of 
the rules in the Civil Procedure Oode that no suit 
should fail and that no ‘claim should be dismissed 
merely upon the technieal ground that a particular 
person has not beon made party tothe proceedings, 
If-it is considered that he should be a party, the 
proper course is to ses that heisimpleaded, Ifhe. 
is not impleaded for some reason, then the proper, 
course is as far as possible to do justice between the 
parties who are before the Court.” There may be cases 
in which it is impossible to pass. decree of any kind’ 
in favour of a plaintiff againsta defendant without 
aflecting adversely the interests of others who are not 
parties to the proceedings and it may be in such, 
cases that the only possible course is to refuse to pass 
a decree, but every case must’ be considered upon it’ 
own merits and Ido not think thatany suit should) 


- be dismissed merely upon the ground that some purty. 


Has not been impleaded, “The facts of each case should 
be examined-and if-it is found that it ‘is impossible’ 
in justice and equity to passa decree ingavour- of the: 
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plaintiff the decree should be refused upon that 
ground alone." 

We find ourselves in complete agreament 
with this statement of the law. Now so far 
asthe present case is concerned, it cannot 
be predicated at this stage that the Court 
cannot do justice as between the plaintiff 
and the appellant. No claim is made 
against Ram Sarup. Any claim that the 
plaintiff -might havé against Ram Sarup is 
time-barred. But the plaintiff seeks no 
decree against him; she asks the Court to 
do justice as between ber and the appellant. 
If upon a consideration of the entire evi- 
dence the Court finds that it can passa 
decree in the plaintiff's favour so far as to 
do justice between the plaintiff and the 
appellant without prejudicing the rights of 


. any other party, tben we see no reason why 


that decree should not be passed. Upon 
the whole matter, we are satisfied that 
there is no force in the appeal. The appeal 
-is accordingly dismissed with costs. 


ò. Appeal dismissed. 
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August 31, 1938 


Application No. 190 
1938 


t Davis, J. O. AND TYABJI, J. 


ELIAS—APPLIOANT 
versus 

EMF EROR—RESPONDENT 

Motor Vehicles Act (VIII of 1914), 2. 16—Rules 
under, rr. 31, 33—Peraon carrying passengers in bus 
Jrom outside British territory into British territory 
‘for hire without registration—Rr. 31 and 33, if con- 
travened, ' : 

If a person carries passengers in his bus from 
outside British territory and comes to Karachi into 
British territory without registration and passengers 
pay their fare tohim to carry them there and back, 
he does ply his bus for hire within British terri- 
tory. The fact that the end of the journey at one 
side terminates outside British territory does not 
exclude the bus from the operation of r., 31 and 
r. 33 made under s. 16, Motor Vehicles Act, so far 
a the journey within British territory is concern- 


6 

Or. R. App. from an order of the City 
Magistrate, Karachi, dated May 25, 1938. 

Mr. B. P. Samtani, for the Applicant. 

Mr. Partabrai D. Punwani, Advocate- 
General, for the Crown. 

Davis, J. C.—This is an application in 
revision against the order of the Oity Ma- 
gistrate, Karachi, who has found the appli- 
cant guilty of contravening rr. 31 and 33 
of the Motor Vehicle Rules and has fined 
him Rs, 60 under s., 16 of the Act. This 
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case was tried summarily. Therefore, the 
judgment of the learned Magistrate is the 
only record to be looked at and the learned 
Magistrate has found that the applicant 
did ply his bus for hire in British territory 
between Karachi and Machko without 
registering the bus and without taking a 
permit as required by the rules. 

It is argued on behalf of the applicant 
that be was not in fact plying the bus for 
hire between Karachi and Machko in Bri- 
tish terrirory at all, because what he did 
was to take passengers from Las Bela 
State, outside British territory into Karachi 
and from Karachi back to Las Bela State, 
But this argument overlooks r. 6 andr. 6 
is referred in r, 31 and this makes it an 
offence to use a car in British territory 
without registration. Undoubtedly, this 
bus was used in British territory without 
registration, and, therefore, one offence, in 
any case, has been committed. But we do 
not think that the applicant can be heard 
to say, he does not ply his bus for hira, 
merely because on one journey his starting 
point may be outside British territory; it 
is a mere accident that Las Bela territory 
is some 15 miles from Karachi. . It might 


-have been 150 miles but be it 15 or 150 
` miles, if the applicant carries passengers in 


his bus from outside British territory and 


’ comes to Karachi into British territory and 


passengers. pay their fare to him to carry 
them there and back, he does ply his bus 
for hire within British territory. This 
appears to us a fair interpretation of the 
rules. In short, the fact that the “end of 
the journey at one side terminates outside 
British territory dces not exclude the bus 
from the operaticn of r. 31 and r. 33 so far 
as the journey within British territory is 
concerned. For the journeys through Brie 
tish territory, the bus takes passengers who 
have paid to betaken. The-bus is in fact 
It is run to take passengers 
and the passengers pay and it runs through 
British territory. Therefore, we see no 
reason to interfere with the order of the 
learned Oity Magistrate. 

It is said the- fine is heavy and on that 
account we should interefere. The learned 
Magistrate has given reason as to why he 
imposed-a heavy. fine. He says the appli- 
cant was warned and he took no notice of 
that warning. We, therefore, dismiss this 
application. 


D. Application dismissed. 
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PATNA HIGH COURT 
Appeal No. 164 of 1937 
April 12,1938 
Wort, Aa. C. J.anp Manonar LALI, J. 
ABDUL MATIN — APPELLANT 


versus 
BIDESI RAJ WAR AND aNoTaER— 
OLaIMaNTs— RESPONDENTS 
Workmen's Compensation Act (VIII of 1923), ss.10 


. Proviso 3, 30 Proviso 1, 10—Ignorance of law, whether 


“sufficient cause’—-Compensation awarded to one 
workman more than Rs. 300 and io another less | 


“than Rs. 8300—Appeal by employer—Hach case must 


. be treated. as separate in order to decide whe- 


` ther appeal lies—Words “has been instituted with- - 


in siz months” in s. 10, meaning of. 

Ignorance on the part of the workman of the 
rules or the law, cannot be any reasonable or 
sufficient cause within the meaning of the Act, 
Rolles v. Pascali & Sons (2), relied on. 


Where compensation is awarded to two work- - 


men, to one of whom it is more than Rs. 300 
and to the other less than Rs. 300 and the 
employer appeals against such award, the Court 
must treat each of these cases as separate cases 
although they may be the subject-matter of one 


- appeal. The words of the Proviso to s. 30, Work- 
men’s Compensation Act cannot be construed as 


- entitling the -employer to appeal where the total 


amount in the appeal involves a sum of more than 
Rs. 300. Hence, the appeal,so far as the workman 


‘who is awarded compensation less than Rs. 300 is 


, tution of legal proceedings before 


concerned, does not listothe High Court. 
Obiter.—The word “institute” isan act referable 
to the making or filing formally beforethe appro- 
priate Court a claim for compensation. The words 
“has been instituted within six months" in s. 10, 
Workmen’s Compensation Act, do not, therefore, 
mean a claim against the employer or the insti- 
the Cammis- 


` gioner, Abdul Karim v. Eastern Bengal Railway 


' sioner under 


(1); referred to. : 
A. from original orderof the Commis- 
Workmen’s Compensation 
Act, Gaya, dated June 22, 1937. .. 


Mesars. N. K. Prasad II and Ramanugreh . 


“Pd, for the Appellant. 


Choudhury Mathura Prasad,. for the 
Respondents. 


Wort, Ag.C.J.—The appeal ia this 
case is by the employer against the order 
of the Commissioner acting under the 
Workmen's Compensation Act granting 


< evidence 


. compensation foran accident which arose 


dut of and in the course of his employment 
of one Meghan awarding Rs. 231-1-7 


_for permanent disability andin the case 


of one Bidesi 


compensation amounting 
to Rs. 462 3-2. Under s. 30 of thes Act an 
appeal is given to this Court in a case 
which raises a substantial question of 
law, but it provides that no appeal lies 
in a casein whichthe amount in dispute 
isless than ka. 300. So far as Meghan's 
case is concerned, that condition is not 
complied with as I bave already said, 


ABDUL MATIN v, BIDESI RAJWwAR (PAT) 


-The question whether 


18110 


because the compensation awarded is only 
Rs. 231 odd although in the other case 
it wasin excess of the Rs, 300, that is in 
Bidesi’s case. Now itis contended by the 
learned Advocate who appears on behalf of 
the appellant, thal the words of the 
Proviso tos. 30 must be construed as entitl- 
ing the employer to appeal where the 
total amount in the appeal involves a 
sum of more than’ Rs. 300. If that 
argument is to be accepted, then ‘the 
rights cf one workman would be governed 


“by the conditions and circumstances of 


That in 


is 


the case of the other workman. 
my judgment, as I: have said, an 
impossible contention. We must treat 
each of these cases 4s separate cases 
although they may be the subject-matter 
of one appeal, and that being so, the 
appeal so far as Meghan’s case is con- 
cerned,in my judgment, does nct lie to this 
Court. ; 

The circumstances of both cases, how- 
ever, are very similar with regard to 
the point which is in dispute. The learned 
Commissioner has come to the conclusion 
that sufficient cause within the Proviso, 
tos. 10 has been shown. entitling him to 
take cognizance of these cases, although 
the claim was made more than six months 
after the accident. That the claim 
before the’ Commissioner’ was made six 
months after the accident is not in dispute 
but it is contended by the learned Advc- 
cate appearing on behalf of the workmen 
that the words “unless’the claim for ccm- 
pensation with respect to such: accident 
has been instituted within six months 
must be construed 28 meaning a claim 
made against the employer and although 
this Courtis not entitled to go into the 
evidence, we have been referred to the 
in support of that contention. 
The evidence of Bidesi himself is that he 
was three months in the hospital, that he 
received nothing from Matin Babu and 
afterwards when he went to him he 
refused -to give him anything. Now, in 
my judgment, even if we had jurisdiction 
to gointo the evidence, it would be imposs- 
ible tohold on that evidence, a view 
contrary tothatheld by the Commissioner 
that either a claim for compensation 
had keen made to the employer, or to use 
the words of the section itself, a claim 
had “been instituted within six months": 
the words “has 
been instituted within six months mean 
a claim against the employer or the 
institution of legal proceedings before 


` 


1939. 


the Commissioner: has been the subject- 
matier of a decision of the Caleutta High 
Oourt in Abdul Karim v, Eastern Bengal 
Railway (1) where Buckland, A. O. J. made 
_ the observation .that the word “institute” 
in sub-cl. 1, s. 10, is an unfortunate 
substitution forthe word “make” in the 
English Act. The words in the Act are 
the following; 

“Unless the claim fèr compensation with respect 
to such accident has been made within six months 
fromthe occurrence ofthe accident causing the 


injury, or in case of death within six months 
from the time of death.” 


In my judgment, the question does not 
strictly arise in this case; but had it arisen 
and had it been necessary for the purpose 
of the decision ofthis case it would seem 
‘tome that the Proviso to sub-s. 1,s, 10, 
would make the matter clear. The words 
of the Proviso are : 

“Provided further that the Oommissioner may 
admit and decide any claim to compensation in 
any case notwithstanding that the notice has not 
been given, ortheclaim has not been instituted 
in due time as provided in this sub-section, if he 
is satisfied that the failure so to give the notice 
or institute the claim, asthe casemay be, was due to 
sufficient cause.” : 

In my judgment, as Í have said, it seems 
to me that those words are quite conclusive 
as regards the meaning of the words “‘insti- 
tuted within six months.” The word “insti- 
tute” isan act referable to the making or. 
filing formally before the appropriate Court 
a claim for compensation. The learned 
Commissioner in thiscase appears to have 


taken that. view of the section and comes .- 


. -to the conclusion that sufficient cause has : 


“ been shown in the following words: .- -- 


“Meghan is of the coolie class, he was in hospital 
for along while seriously ill, 
expected to know the rules, Bidesi is also of the 
same class, The accident is not denied as it was‘ 
reported by the manager on February 16, 1936. I 
consider that adequate cause has been shown.” 

It would appear from the order that he- 
was ofthe opinion that in the case. of 
Bidesi sufficient or adequate cause had 
been shown by reason of Bidesi's ignor- 
ance of his right or ignorance of the law. 
Sufficient authority against tuat view of 
the matter is a decision on the same words 
in the English Act in oles v. 
Sons (2) wnere the Court of Appeal 
held that ignorance on the part of the 
workman of the existence of tne Act was 
not a reasonable cause, and it is perfecily. 


and cannot be 


obvious, if I may be allowed to say so.. 


(1) 61 O 508; 149 Ind, Oas. 169; AIR 1934 Cul.” 


460; 1934 Cr. Oas.613; 38 O WN 613; 6 R’ O- 522 7 


(8 B.) aua soe gi 
oe (1911) 1 K B 982;80 LJK B 728; 104 L T 
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with respect to the decision of the learned 
Judges of the Courtof Appeal that their 
decision is obviously right and necessarily 
ignorance of the law cannot be any reason- 
able cause within the meaning of the 
Act. That being so, it seems tome that 
Bidesi’s case should haye been held by 
the Commissioner as not maintainable. 
So far as Meghan’s case is concerned, 
I have already said that no appeal lies. 
The appeal so faras Meghan’s case is 
concerned will therefore be dismissed; 
but inthe case of Bidesi the appeal will be 
allowed andthe order of the learned 
Commiisioner awarding compensation will 
be set aside. There will be no order as to 
costs. hi 

Manohar Lall,J.—I entirely agree. In 
my opinion .when proper occasion arises, 
it will be necessary to consider the correct- 
ness of the decision of the Calcutta High 
Court in Abdul Karim v. Eastern Bengal 
Railway (1). The question which srose ‘in 
that case does not fall tobe determined 
in the present case. 


8. Order accordingly. 
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MADRAS HIGH GOURT 
Special Bench 
Application No. 1854 of 1938 
November 16, 1938 

Lao, O. J., MADHAVAN NAIR AND 
GENTLE, JJ. Pn = a 

P. S. TULJARAM RAO— APPLICANT, 

versus `: : 

Siz JAMES TAYLOR, GOVERNOR og 
RESERVE BANK or ‘INDIA AND, otuiiess— 

RESPONDENTS 

Contempt of Court — To suggest to Court to take 
certain course in case which is sub judice, when 
amounts to contempt—Commitment for-contempt—Use 

of power, . h Conte t 
It is fundamental that a discussion in a newspaper 
of the rights and wrongs of a case when pending 
before a Gourt is improper and constitutes contempt 
of Court. This does not mean that reference cannot 
be made to pending cases or that items of news 
which are connected with pending cases should not 
be published. No objection can, for instance, be 
taken tothe publication in the press of a statement 
that the creditors of the company in respect of which 
a winding-up order has been passed have put. for- 
ward a scheme for reconstruction, but what cannot 
be permitted is a discussion of the attitude 
which the Uourt should adopt when considering 
The intention and the bona: fide 
nature of action have an important. bearing .on 
the question whether the Oourt should take actiunon 
the petition, but good intention is not the deciding 
fastor-ina matter of contempt, To comment on a 
case which is sub judice or to suggest that the Court 
should take a certain course in respect of a matter 
before it, undoubtedly constitutes contempt and 
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honesty of motive cannot remove it from this category. 
lf this were to be allowed, persons in a position to 
assist the Court by their evidence might be prevented 
from coniing forward, and persons appearing as 
witnesses, might be influenced in their testimony. 
_ The criterion is not whether the Oourt will be in- 
fluenced, but whether the action complained of is 
calculated to prejudice the courses of justice, 
Similarly to comment on a case whichis about to 
come before the Court with knowledge of the fact, is 
. just as much a contempt as a comment on & case 
actually launched. Rea v. Parke (1) and Rez v. Daily 
Mirror (2), relied on. [p. 454, col. 1.] 
-+ The power to commit for contempt of Oourt is not 
. to belightly used and should be reserved for cases 
where the contempt is deliberate and of such a nature 
that committal is called for. [p. 455, col. 1.] 
_ Application in O. P. No, 158 of 1938. 
. Messrs. K. Krishnaswamy Ayyangar and 
A. Seshachari, for the Applicant. 
Messrs. Nugent Grant, T. R. Venkatarama 
Sastry, P. R. Srinivasan, V. C. Gopalarai- 
. nam, S. Parthasarathy, V. K. Thiruvenkata- 
chari and K. R. Vepa, for the Respondents. 
. Leach, C. J.—The petitioner in this case 
applies for the committal of Sir James 
Taylor, the Governor of the Reserve Bank 
of India, Mr. M. M. Bhargava, the Manager 
of the Madras Branch of that Bank, and 
Mr. G. A. Johnson, the Acting Editor of 
the Madras Mail for alleged contempt 
of Court. The action of respondent No. 1 
complained of, is that he procured the publi- 
cation of a letter dated July 22, 1938, 


written by him to the Prime Minister of. 


the Madras. Government with reference to 
a petition then before this Court for the 
compulsory winding-up of the Travancore 
National and ‘Quilon Bank, Limited. The 
letter was published in the local press on 
August 9, at the request of respondent No. 1 
conveyed in a letter by respondent No. 2 to 
the Secretary of the Government of Madras, 
‘Development Department. ‘The complaint 
against the Acting Editor of the Madras 
“Mail is that he published that letter and 
also published a leading article comment- 
‘‘ing on a scheme for reconstruction which 
“was about to be placed before the Court 
.and a letter from "a creditor” commenting 
“on the same matter. The application came 
. on for hearing before this Bench on Ocio- 
“ber 19. ln the course of. the arguments it 
-. appeared that respondent No, 1's letter had 
been published in other Madras papers, 
“namely The Hindu, The Indian Exs- 
_ press, Dhinamani, Swadesamitran and 
. -Andhra Patrika.. As the- petition which 
_ had been filed showed a prima facie cage of 
contempt, the Court directed tnat the Edi- 
’ tors of. these newspapers should. also be 
<. called. on to show- cause and the hearing 
_ Was. adjourned in order that notice might 
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be served upon them. This has now been 
done and the Editors of these newspapers 
have entered appearances. 

The ‘Travancore National and Quilon 
Bank (which [I shall hereafter refer to as 
“the Bank”) suspended payment on June 21, 
1938. The Head Office of the Bank was 
in Madras and it had many branches 
inside and outside the Presidency. ‘I'he sus- 
pension of payment was therefore a matter 
of great public and private concern. On 
June 22, a petition for the winding-up of 
the Bank was presented to the Bombay 
High Court and on the same day a similar 
Petition was tiled in the District Court of 
Quilon, which is in the State of Travan- 
core. ‘he next day, a petition for its wind- 
ing-up was also presented to this Court. A 
run on the Bank commenced on March 19, 
and as it continued to grow in inten- 
sity, the Bank was compelled to close its 
doors. Before suspending payment, the 
Directors applied to the Keserve Bank of 
India for financial help. The Reserve Bank 
naturally wished to investigate the affairs 
of the Bank before committing itself and 
on June 20, an investigation was com- 
menced, but before it could be completed 
the suspension of payment took place, The 
Directors of the Bank then wanted the 
Reserve Bank to take charge of its assets 
and conserve them pending further investi- 
gation. Discussions took piace between the 
Minister for Industries, the : officials of the 
Finance Department of the Government of 
Madras, and the Deputy..Governor of the 
Reserve Bank on June 27, and between 
the Prime Minister and the Deputy Gover- 
nor on June 29. On June 30, the Govern- 
ment of Madras issued a communication 
to the Press stating that the Government 
had anxiously considered all posible 
steps that could be taken to meet the 
situation and, in consultation with the 
authorities of the Reserve Bank, it was 
suggested that the Bank saould apply to 
the Reserve Bank to undertake an im- 
mediate and thorough investigation through 
competent auditors and accountants ap- 
pointed by them into the affairs of the 
Bank and agree to act according to such 
advice as might be tendered, as a result of 
the investigation ‘for the continuation, re- 


_orgamzation or liquidation of the Bank, 


whichever course was finally suggested.’ The | 
Reserve Bank estimated that the expenses 
of the investigation would amount to 
Rs. 10,000 and intimated its willingness to 
undertake the investigation if this sum 
were forthcoming. On July 2, the Bank 
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asked the Court to appoint provisional 
liquidators and to sanction the payment 
of the Rs, 10,000 out of the assets of the 
Bank. The application was heard by 
Stodart, J < who granted the first part of the 
application the same day, but by an order 
delivered on July 5, dismissed the appli- 
cation for the payment of the Rs. 10,000 
on the ground that he had no power to 
grant it. The hearing of the winding-up 
petition was then adjourned to July 28. 

: On July 8, the Reserve Bank intimated 
its willingness to undertake the investiga- 
tion at its own expense and the next day 
appointed a special officer for the purpose, 
but when he went to the premises of the 
Bank in Madras he met with some opposi- 
tion from the Bank officials. 
appear that the opposition was subse- 
quently withdrawn because on July 17, 
the special officer was in a position tomake 
a preliminary report. On July 18, res- 
pondent No. 1 came to Madras, and on his 
‘arrival, the preliminary report of the special 
officer was handed to him. Respondent No. 1 
remained in Madras for two days during 
which time he had an interview with the 
Prime Minister and received a deputation 
from a committee of creditors who were 
interested in the reconstruction of the Bank. 
On July 22, respondent No. 1 wrote to the 
Prime Minister the letter complained of in 
the petition. In it he expressed the opinion 
that the only conclusion to be drawn from 
the material so far available was that the 
interest of the depositors would best be 
served by allowing the liquidation proceed- 
ings to take their course without further 
postponement and it seemed to him that it 
would be in the best interest of the deposi- 
tors that the liquidation should be carried 
out. for the Bank as a whole, as from the 
Preliminary figures furnished to him, it 
would appear that the proportion of the 
assets to the liabilities was considerably 
larger in Travancore than in British 
India. 

The letter recommended that no further 
attempt should be made to postpone liquida- 
tion proceedings and concluded -with the 
statement that the writer had no objection 
to the publication of the contents of this 
letter if the Prime Minister so desired. On 
July. 27, an application was made to the 
l Appellate Side of this Court for an order 
staying the proceedings in the winding-up 
petition pending the hearing of the appeal 
which had been filed against the order of 
Stedart, J. refusing to allow the Rs. 10,000 
to be paid out of the assets of the Bank 
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for the purposes of the investigation by the 
Reserve Bank. That this appeal should 
have been persisted in seeing that the 
Reserve Rank had agreed to undertake the 
investigation at its own expense isa matter 
of some surprise The Court refused an 
order of stay, but heard tte appeal itself 
on August 9, and, by an order dated 
August 12, dismissed it. On July 28, by an 
order of Venkataramana Rao, J. the hearing 
of -the windingsup petition was further 
adjourned to August 18. On August 9, 
respondent No. 2 wrote a letter to the Seore- 
tary to the Government of Madras, Develope 
ment Department, forwarding a copy of 
the preliminary report of the special officer 
appointed to investigate the affairs of the 
Bank together with other documents and in 
the course of this letter said : 

“I am directed by the Governor of the Bank to 
intimate to you that we consider it would be very 
helpful if the Madras Government would release 
to the press the Governor's official letter dated 
July 22, 1938, addressed to the Prime Minister.” 

As the result of this letter the Govern: 
ment of Madras issued to the Press for 
publication respondent No. 1's letter and it 
was published in the local press the same 
day. The petition for the winding-up of 
the Bank was then pending and was not 
dealt with until September 5, when Vene 
kataramana Rao, J. passed an order for 
compulsory winding-up. A scheme of re» 
construction of the Bank had, in the mean- 
time, been presented on behalf of certain 
creditors. In his order granting the winding 
up petition. the learned Judge directed the 
Official Liquidators to report on the scheme, 
and that is how the matter stands at 
present. 

The petitioner complains that the letter 


. of respondent No. 1 constitutes contempt of 


Court inasmuch as it expresses an opinion 
that the winding-up petition should be 
granted. There is much force in this con- 
tention. In asking the Government of 
Madras to release the letter for publication, 
we are convinced that respondent No. 1 
had no intention to actin contempt. His 
intention was merely to inform the creditors 
and share-holders of the Bank what he 
considered should be the proper attitude to 
adopt, with regard to the winding-up 
petition. The intention of respondent No. 1 
and the bona fide nature of his action have 
an important bearing on the question whe- 
ther the Court should take action on the 
petition, but good intention is not the 
deciding factor in a matter of contempt. To 
comment on acase which is sub judice or 
to suggest that the Court should take g 
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certain course in respect of a matter before 


it ‘undoubtedly constitutes contempt and. 
-honesty of motive cannot remove it from: 


this category. If this were to be allowed, 
persons in a position to assist the Court by 
their evidence, might be prevented from 
coming forward, and persons appearing as 
witnesses: might be influenced in their 
testimony. ‘The criterion is not whether the 
Court will be influenced, but whether the 
action complained of is calculated to pre- 
judice the course of justice. In the present 
case it;has been shown that one creditor 
at least was influenced by the letter of res- 
pohdent No.1. We refer to the letter which 
appeared in the Madras Mail. In this 
letter which is dated August 16, and was 
publshed on August 19, the writer says : 
“After reading that opinion (that of respondent 
No, :1 expressed in his letter of July 22) I am 
strongly for the immediate liquidation of the Bank 
and probably many other depositors have changed 


their minds after knowing the statement of the 
Reserve Bank,”- 


aud concludes : z 

“For the reconstruction of the Bank it is neces- 
sary to create'confidence, and I fail to see how this 
can be done if the scheme is not backed by the 
Reserve Bank, I think that, in the absence of 
higher and more reliable authority, the creditors 
must believe the Reserve Bank, whose opinion is 
that ‘no useful purpose would now be served by 
postponing liquidation proceedings.” 

‘At. the time when respondent No. 1's 
letter was published the reconstruction 
scheme had not been placed before the 
Court, but it was known that a committee 
of- creditors proposed to put forward a 
scheme. The matter was in fact mentioned 
in the course of the arguments heard by 
Stodart, J. at the beginning of August. To 
comment on a case which is about to come 
before the Court with knowledge of the fact, 
ie, in our opinion, just as much a contempt 
as comment on a case actually launched, 
In Rex v. Parke (1) at p. 437*, Wills, J. 
in the course of his judgment observed: 

“Great stress has been laid by Mr, Danckwerts 
upon an expression which has been used in the 
judgments upon questions of this kind—that the 
remedy exists when there is a cause pending in 
the Court, We think undue importance has been 
attached to it. It is'trie that in very nearly all 
the cases which have arisen, there: has been a 
cause actually begun so that the expression, quite 
natural -under the circumstances accentuates the 
fact, -not that the case has been begun but that it 
is not at an end. That is the cardinal considera- 
tion, it is possible very effectually to poison the 
fountain of justice before it begina to flow. It is 
not possible to do when the stream has ceased.” 

The question whether there can be còn- 
tempt of Court when proceedings are im- 

- (1) (1903}2 KB 432: 72 LJ KB 839; 291, T 439; 
52 W.-R.215; 67 J P.421;19 TL R627. - 
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minent, but not yet launched also was 
discussed in Rex v. Daily Mirror (2), but 
as the question did not call for a decision, 
no decision was given. Lord Hewart, O. J., 
however, quoted the passage which has 
just been cited from the judgment of 
Wills, J. and as there was no indication of 
disapproval, it may, we think, be taken that 
the leaning was in the same direction. 

As we have already indicated, the Court 
does not in any way doubt that respondent 
No. 1 was actuated by the best motives, but 
inasmuch as he publicly advised the accept- 
ance of the petition for winding-up, a matter 
which the Court was being called upon to 
decide, and as a reconstruction scheme was 
about to be put before the Court, we are 
constrained to hold that there was in law 
contempt of Oourt, Respondent No. 2 
played a less important part in the matter 
and in writing to the Prime Minister on 
August 9, he was-acting On the instructions 
of respondent No. 1. He, however, shared in 
securing the release for publication of the 


‘letter complained of and while the Court 


also acquits him of any intention to act in 
contempt and accepts that he acted in, 
good faith, he did in fact share in the 
contempt. Mise faa 
We will now turn to the position of the 
Editors of the respective papers. As we 
have mentioned, they all published respon- | 
dent No. 1's letter of July 22, and the Mad- 
ras Mail published a leading article on the | 
proposed reconstruction scheme snd the 
letter from “a Oreditor”. The Hindu pub-- 
lished a statement from the “Secretary, : 
Central Committee of Ureditors, Travancore 
National and Quilon Bank, Madras,” and a 
statement fiom the Managing Editor ‘of 
Indian Finance strongly recommending 
the acceptance of the scheme. The Indian | 
Express published a leading article and.: 
the statement from the Secretary, the Oom- 
mittee of Creditors, the Swadesamitran- 
published a shorter statement from the 
Secretary of this Committee. The Dhina. 
mani and the Andhra Patrika merely 
published respondent No. 1’s létter. As the’ 
publication of the letter of repondent No. 1 
constitutes contempt of Court, the Editor of 
each paper in which it appeared must be 
deemed to share ‘inthe contempt. We do 
not think it is necessary to enter upon a 
detailed discussion of the other matters 
which appeared in these papers relating to 
the affairs of the Bank. The Court regards - 
the publication by the Madras’ Mail of: 
(2) 1927) 1K B 845,96 J K B 359; 136 LT 53 
28 Oox. O O 324; 48 TI, R254, < ° -7 
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the leading article of July 22, and the letter 
from “a Creditor“ and the publication by 
the Hindu of the statement of the Manag- 
ing Editor of the Indian Finance as also 
constituting contempt of Court. but will 
treat the other published statements as not 
being in contempt. As in the case of 
respondents Nos.1 and 2 the Court accepts 
the statement that the Editors had no inten- 
tion of acting in contempt and that their 
bona, fides arenotin any way in question. 
The fact that respondent No. 1's letter was 
sent to them by the Government led them 
to publish it without pausing to consider 
its effect. The Editor of the Andhra 
Patrika states the position very well in his 
affidavit showing cause. He there says: 
“The very responsibleand eminent character of the 
source from which the communiqué was issued, 
misled me into publishing the letter, without 


scrutinizing its contents in a more searching Manner 
than Į did,” 


“The Oourt has been asked to give an 
indication of what may and what may not 


be published in circumstances such as these. 


It is impossible for the Court to doso. It 
would mean travesing a very long distance 
and even then it would not lead to a com- 
plete statement. It is, however, fundamental 
that a-discussion in a newspaper of the 
rights and wrongs of acase when pending 
before a Court is improper and constitutes 
contempt of Court. This does not mean 
tbat reference cannot be made to pending 
cases or that items of news which are con- 
nected with pending cases should not be 
published. No objection could, for instance, 
be taken to the publication in the press of 
a statement that the creditors of the com- 
pany in respect of which a winding-up 
order has been passed have put forward a 
scheme for reconstruction, but what cannot 
be permitted is a discussion of the attitade 
which the Court should adopt when con- 
sidering the scheme. 

The power to commit for contempt of 
Court is not to be lightly used and should 
be.: reserved for. cases where the contempt 
is deliberate and of euch a nature that com- 
mittal is called for. In the present case all 
that can be said is that the respondents 
acted without due consideration. They have 
all expressed their regret to the Court and we 
think that’ the matter may be left there. 
Sufficient has probably been said to prevent 
2 Similar situation arising in future. 

At the conclusion of the arguments, the 
learned Advocate-General addressed the 


Court on' -behalf of: the Government of: 


Madras. He’ stated that the Government 
accepted the responsibility: for the'publica- 
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tion of the letter of respondent No. 1 and 
that the Government felt it would be failing 
ia its duty to the shareholders and 
depositors scattered in different parts of 
India and Ceylon if it did not release the 
letter of respondent No.1. There can be 
no duty to release for publication in the 
press a letter advising on a matter which 
is sub judice and the release itself con- 
stituted a technical contempt, but no 
complaint has been made of this and we, 
of course, accept the learned Advocate- 
General's statement that the Government 
felt it its duty to publish the letter. The. 
learned Advocate for the petitioner has left: 
the question of costs entirely to the Court. 
Had he pressed for costs, we should not 
have made an order for their payment. ~ We 
consider that the petitioner who was 
obviously in possession of the full facts was 
not justified in proceading against one 
newspaper alone. What his motives were 
it is unnecessary to inquire but he was 
obviously not impartial in his action. Tn 
these circumstances, there will be no order 
for costs. 


ND. Order accordingly. 


— 


PATNA HIGH COURT 
Appeal from Original Order No. 183 
of 
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March 10, 1939 
FAZL ALI AND James, JJ. 
R. S. KESHAB PRASAD MANDAL— 
APPELLANT—DRRANDANT 
. versus 
JANESHWAR PRASAD MANDAL 
AND ANOTABE—PLAINTIFFS AND 
AOHAMBHIT MANDAL AND OTJERS— 
De¥ENDANTS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XLVII, 
r. 7—Court granting review on ground that there 
is error in judgment apparent on face of record 
—Appeal cannot be maintained. | ? 

Where upon an application, areview 18 granted 
by the Court on the ground that there is an error 
in its judgment which is apparent on the face of 
the record, the order cannot be successfully attack- 
ed in esppeal, because the scope of the appeal 
is a limited one. i 

A. from an order of the District Judge, 
Bhagalpur, dated February 22, 1937. 

Mr. M. N. Pal, for the Appellant. 

Messrs. S. C. Mazumdar and Rama- 
nugrah Narayan Sinha, for the Respond- 
ents. 


Fazi All, J.—In my opinion this appeal 
‘must failon a preliminary ground. Order 
XLVIL, r. 7, provides that an appeal against 
ian order granting an application for 
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review may be objected to on the following 
grounds only: 

(1) that the application for review was 
in contravention of the provisions of 
O. XLVII r. 2, 

-: (2) that the said application was in 
contravention of the provisions of r. 4, and 

.(3) that the application was presented 
after the expiration of the period of limi- 
tation prescribed therefor, and without 
sufficient cause. 

-In the present case the order granting 
the review is attacked on none of these 
grounds. The learned District Judge 
against.whose order this appeal is prefer- 
red has made it clear that be had to grant 
the application for review, because there 
was anerrorin his judgment which was 
apparent on the face of the record. If a 
Teview is granted on such a ground, it 
cannot -be successfully attacked in appeal, 
because the scope of - the appeal is a 
limited one. The appeal must, therefore, 
be dismissed. 

‘It was contended by the learned Advo- 
cate appearing for the appellant that the 
order made by the learned District Judge 
as to costs is withont jurisdiction and it 
should be vacated by treating this appeal 
as an application in revision. The order, 
however, appears to be a proper one and 
was apparently passed in pursuance of an 
order of the High Court remanding the 
case to him for decision. Thus no ground 
is made out for interfering with the order 
pasbed by the learned District Judge. It 
is true thatthe decree as it stands is 
rather defective, because the mortgage 
decree should clearly provide that after the 
expiry ofthe- period of ‘grace the decree- 
holder is entitled'to realise his decree by 
the sale of the. mortgaged. property. and 
this is not clearly provided in the decree; 
but in regard to-this matter it is open to 


the party concerned to take such steps as - 


hé may be advised to take for the pur- 
pose of putting the decree into proper form. 
In-the circumstances of the case there will 
be-no order as to costs. 

James J.—I agree. 

LAS 7 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1302 of 1936 
April 27, 1937 
TEK CHAND, J. 
WADHAWA SINGH—PuaintTirr— 
APPELLANT 
: versus 
KUNJ LAL—Dzrenpant—ResponpENt 

Registration Act (XVI of 1908), 8.17 (1) (c), a. 49 
—Receipt for consideration of mortgage—If requires 
registration — Collateral purpose — Mortgage for 
amount exceeding Rs. 100 — Receipt evidencing pay- 
ment of consideration unregistered — Admissibility 
in evidence as receipt for refund of consideration 
money—Such receipt embodying terms of mortgage 
implying personal liabibity — Admissibility in 
evidence to support claim for refund of considera- 
tion. 

A receipt recording the receipt of consideration for 
a mortgage onthe date of the execution of the docu- 
ment, should.be registered under s. 17 (1) (e), Regis- 


tration Act, to be admissible in evidence as a receipt. - 


Ghulam Mohammad v. Sarkhru (1), followed. 

Where the sole purpose for which an unregistered 
receipt was executed was to furnieh evidence in writing 
of the payment of the “consideration on account of the 
creation of an interest in immovable property” 
exceeding Rs. 100 in value, the claim ‘for the refund 
ofthe amount cannot possibly be treated as a 
“collateral” purpose, within the meaning ofs. 49, 
Registration Act. In this view the deed isclearly 
inadmissible. If, however, the “receipt” is the docu- 
ment embodying the terms of the mortgage transac- 
tion, entered into at the time of its execution, it 
would be admissible tosupport a claim for the refund 
-of the amount advanced, if the mortgage transaction 
implied a personal liability of the mortgagor to 
re-pay the amount. If, however, the mortgage is 
“asufructuary" or is one by way of conditional sale, 
and the mortgagee has taken possession of the pro- 
perty, the mortgagor does not, in the absence of an 
express or amped stipulation to the contrary, incur 
any personal liability and hence the receipt is in- 
admissible in evidence for a collateral purpose in 
a suit for the refund of the consideration. Sukhlal 
v. Bisesar (2) and Bahwal v. Amrik Singh (3), relied 


on. Luchmeshar Singh v. Dook Mochan Jha (4), ` 


referred to. Pars Ram Jaishi Ram v. Brij Mohan 
(6), distinguished. 

S. O. A. from the decree of the Senior 
T aakh, Sialkot, dated April 20, 
1936. 

Messrs. Amar Nath Chopra and R. L. 
Anund I, for the Appellant. 

Mr. Yashpal Gandhi for Mr. M. C. 
Mahajan, for the Respondent. 

Judgment.—The facts of the case which 
has given rise to this second appeal are as 
follows: On August 28, 1927, Kunj Lal, 
defendant, purported to mortgage cne-half 
share of 31 kanals and 19 marlas of agricul- 
tural land to Wadhawa Singh, plaintiff, for 
Rs. €00. At the time of the transaction, a 
“receipt”. (Ex. P-1)- was executed by Kunj 
Lal in favour of Wadhawa Singh. This 
receipt contained: the terms of the morte 
gage, but was not} registered. On Novem- 
ber 8, 1929 mutation of the mortgage 
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was effected in favour of Wadhawa Singh 
who was found to be in possession. On 
June 2, 1930, Kunj Lal executed a regu- 
lar mortgage deed in respect of another 
plot of land, 9 kanals and 9 marlas in area, 
in favour of Wadhawa Singh for Rs, 300. 
This deed was duly registered. 

In 1932 Kasturi Lal, son of Kunj Lal, 
brought a suit for, possession of the lands 
covered by both the transactions, alleging 
that they were the property of a joint 
Hindu family, consisting of his father and 
himself, and that the former had no power 
under Hindu Law to mortgage it without 
family necessity. ‘The suit was decided 
by Sheik Mohammad Hussain, Subordi- 
nate Judge, on May 29, 1933. He held 
that the mortgage for Rs. 600 could not 
be proved, as its terms were embodied in 
the receipt (Ex. P/1), which was the sole 
repository of the transaction and which, 
being unregistered, was inadmissible in 
evidence. He therefore found that the 
mortgage in question had not been estab- 
lished; nor could Wadhawa Singh prove 
the payment of Rs. 600 aliunde., With 
regard to the second mortgage for Rs. 300, 
he held the consideration proved, but 
found that there was no necessity for the 
transaction. He accordingly granted Kas- 
turi Lal a deeree for possession of the 
lands comprised in both the transactions, 
This judgment was upheld on appeal by 
the District Judge, and in execution of the 
decree Kasturi Lal obtained possession 
from Wadhawa Singh. ; 

On May 4, 1934, Wadhawa Singa 
instituted the present suit against Kunj 
Lal.for resovery of Rs. 900 which, he 
alleged, he had paid to the defendant as 
consideration for the mortgage transactions 
of 1927 and 1930, but which had been set 
aside in the suit brought by Kasturi Lal, 
and possession of tke lands comprised 
therein taken away from him. Kunj Lal 
pleaded that the suit was barred by limita- 
tion, that the finding in the previous suit 
by Kasturi Lal (to which both the present 
plaintiff and the defendant were parties) 
that the payment of Rs. 600 could not be 
proved, was res judicata, and that, in any 
case, Ex, P-1 was inadmissible even for the 
purpose of proving the alleged payment of 
Rs. 600 and claiming arefund thereof. He 
admitted receipt of Rs. 300 as considera- 
tion for the second mortgage. The Sub- 
ordinate Judge dismissed the plaintiff's 
claim for Rs. 600 but granted him a decree 
for Rs. 300-on the second transaction. 

“ -Wadhawa Singh appealed to the Senior 
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Subordinate Judge against the dismissal of 
his suit for refund of Rs. 600. The learned 
Judge did not record any finding on the 
point of limitation. He held that the fnd- 
ing in the former suit, that the receipt 
Ex. P-1 was inadmissible for want of regis- 
tration, operated as res judicata in this suit, 
and that the receipt was inadmissible even 
for the purpose of proving the payment of 
Rs. 600 by Wadhawa Singh to Kunj Lal 
on August 28, 1927. He accordingly dis- 
missed the appeal. Wadhawa Singh has 
come in second appeal, and it has been 
contended on his behalf that the suit was 
within limitation under Art. 97, as the 
cause of action arose when the mortgages 
were held to be invalid in Kasturi Lal's 
suit, which was decided by the first Court 
on May 29, 1933, less than a year before 
the institution of the present suit. Mr. Mehr 
Chand for the respondent frankly conceded 
that this is so, and that the suit is not 
barred by limitation. He also admitted 
that the question as to the payment of 
Rs. 600 was not res judicata between the 
present plaintiff and the defendant for 
though both of them were impleaded as 
defendants in the former suit, Kunj Lal 
did not appear and there was no contest 
between the two co-defendants inter se in 
that suit. 

The next question is whether the unregis- 
tered document, Ex. P-1, is admissible as 
evidence of the mortgage transaction, or at 
any rate, of the payment of Rs. 600 by the 
plaintiff to the defendant. In the written 
grounds of second appeal, as presented in 
this Court, it was stated that Ex. P-1 was 
merely a memorandum of an already 
accomplished transaction, but this conten- 
tion was abandoned at the hearing. It was 
conceded by the learned Oounsel, who 
argued the case on behalf of the appellant, 
that the document (which is set out in 
extenso in the judgment of the lower 
Appellate Court) contains all the terms of 
the mortgage and is the sole Tepository of 
the transaction. There are no words in it 
which might indicate that the mortgage 
had been effected orally at a prior date, 
and this fact was merely recited in Ex. P-1, 
It was therefore admitted by the learned 
Oounsel that this document could not be 
admitted to prove the mortgage. He urged, 
in the alternative, that the document wag 
really a “receipt” ackuowledging pay ment 
of Rs. 600 as the consideration of the mort- 
gage. But if this is a correct description of 
Ex. P 1, it is clearly inadmissible under 
cl. (e) of 8.17 (1), Registration Act. Tne 
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latest ruling of this Court is Ghulam 
Mohammad v. Sarkhru (1) which overruled 
two earlier Single Bench decisions and 
laid down that a receipt which records the 
receipt of the consideration for a mortgage 
om the date of the execution of the docu- 
ment requires registration under the 
provisions of s. 17 (1) (e) to be admis- 
sible in evidence. Following this decision, 
I must hold that Ex. P-1 is not admissible 
as a “receipt”. 

The learned Counsel for the appellant 
urged, however, that the document can be 
admitted under the proviso to s.49 (which 

ave statutory recognition to the judicial 
kii ban of this Court and other Courts 
by the Amending Act of 1929) as evidence 
of any “collateral transaction not required 
to be effected by registered instrument.” 
In considering this argument, it must be 
borne in mind that a transaction can be 
called “collateral” only if it is independent 
of, or divisible from, the transaction to 
effect which the law requires registration. 
The appellant's learned Counsel stated that 
Ex. P-1 was either a receipt acknowledg- 
ing payment of the censideration for the 
mortgage, or it was the repository of the 
terms of the mortgage, executed at the 
time when the transaction was effected. 
The question of the applicability of the 
proviso to s. 49 should therefore be examined 
in the light of both these alternatives, 
If Ex. P-1 is really a “receipt” the sole 
purpose for which it was executed was to 
furnish evidence in writing of the payment 
of the “consideration on account of the 
creation of an interest in immovable pro- 
perty” exceeding Rs. 100 in value, and 
consequently the claim for the refund of 
the amount cannot possibly be treated as a 
“ecllateral” purpose. In this view the 
deed isclearly inadmissible: see Sukhlal 
v. Bisesar (2) and Bahwal v, Amrik Singh 


lf, however, Ex. P-1 is the dccument 
embodying the terms of the mortgage 
transaction, entered into at the time of its 
execution, it would be admissible to sup- 
port a claim for the refund of the amount 
advanced, if the mortgage transaction 
implied a personal liability of the mort- 
gagor to re-pay the amount. This would 
depend on the nature and terms of the 
mortgage. If, for instance, the transaction 

(1) 16 L 485; 156 Ind. Oas. 376; AIR 1934 Lah, 970; 
36 PLR211;7RL 896. | 

(2) Al R1929 Nag. 115; 118 Ind. Oas. 57; Ind. Rul 
(1929) Nag. 249. 

(8) A IR 1932 Lah. 655; 142 Ind. Oas. 424; 34 P LR 
. $54; Ind, Rul. (1933) Lah. 207. 
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was one of a “simple mortgage” or an 
“English mortgage”, it would necessarily 
imply a personal covenant to repay, and 
the unregistered deed evidencing the mort- 
gage would be admissible for the “‘colla- 
teral” purpose of enforcing the personal 
covenant. If, however, the mortgage is 
“uosufructuary” or is one by way of con- 
ditional sale, and the mortgagee has taken 
possession of the property, the mortgagor 
does not, in the absence of an express or 
implied stipulation to the contrary, incur 
any personal liability. It is one of the 
characteristics of these kinds of mortgages 
that the mortgagee mu&t look exclusively 
to theland for re-payment of the debt. He 
cannot sue the mortgagor personally for 
payment of the debt (Luchmeshar Singh v. 
Dookh Mochan Jha (4), Ruttonjee Cursetjee 
v. Hormusjee Cowasjee (5) Ghosh'’s Law of 
Mortgages, Vol. 1, p. 99). See also Sir 
D. F. Mulla’s Indian Registration Act, 
Edn. 3, p. 84, where the law is stated as 


follows: 

“In a usufructuary mortgage the nature and 
terms of the security negative a personal liability, 
and if the deed were inadmiesible for want of 
registration as evidence of a mortgage, it would 
not support a suit to recover the money advanced,” 


In the case before us, there can beno ` 


doubt ag to the real nature of the transaction. 
Exhibit P-1 recites that the mortgagee 
had been put in possession of the mort- 


gaged land, and that he would remain in 


Possession till redemption by the mortgagor 
by payment of the mortgage money in the 
month of Magh or Jeth. During this period 
the mortgagee was to receive the rents 
and profits accruing from the property and 
appropriate the same in lieu of interest. 
The mortgage was, therefore, clearly ‘‘usu- 
fructuary” as defined in s. 58 (d), Transfer 
of Property Act, the relevant portions of 
which may be reproduced here: 

‘Where the mortgagor delivers possession... ...... 
of the mortgaged property to the mortgagee and 
authorizes him to retain such possession until 
payment of the mortgage money and to receive 
the rents and profits accruing from the property, 
28nd to appropriate the same in lieu of 
interest, or in payment of the mortgage money 
a... + the transaction is called a usufructuary 
mortgage.” ` f 

The learned Counsel for the appellant 
cited Pars Ram Jaishi Ram v. Brij Mohan 
(6) but that case is clearly distinguishable, 
There, the learned Judges found that the 
deed in question clearly contained a stipula- 
tion that the mortgagee could recover “the 


(4) 24 O 677. z, 

(5) LP R 1870. 

(6) 13 L 259; 135 Ind. Cas. 33; A I R 1932 Lah. 164; 
33 P L R536; Ind. Rul. (1932) Lah. 17. Meh ns 
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amount due from the person and other 
property of the mortgagor”. In either view 
of the case therefore Ex. P-l is in- 
admissible for the purpose of supporting 
the plaintiff's claim for recovery of Rs. 600. 
This being so, I am constrained to hold 
that the plaintiff's suit had been righly 
dismissed by the Courts below. The anpeal 
fails and is dismissed; but having regard 
to all the circumstances, I leave the parties 
to bear their own costs throughout. 
D. Appeal dismissed. 


——— 


< PATNA HIGH COURT 
‘First Civil Appeals Nos, 65 and 59 of 
1935 
August 29, 1938 

DHAVLE AND AGARWALA, JJ. 
Musammat MEHDATUNNISSA BEGUM— 

: APPELLANT 

versus ` 
Musammai HALIMATUNISSA BEGUM— 

< i RESPONDENT 

Contract—Indemnity— Benefits of—Transferee of 
portions of mortgaged property, undertaking to pay 
sale consideration directly to mortgagee — Contract of 
indemnity, whether created between mortgagor and 
transferee to relieve former from mortgage liability 
—Cause of action to enforce, when arises—Limitation 
applizable—Donee from mortgagor taking remaining 
property jree from incumbrance— On fatlure of 
transferee to pay to mortgagee, he filing mortgage suit 
and obtaining decree and all property sold wn execution 
—Donee, whether entitled to benefits of contract between 
mortgagor and transferee. 

Where there is an undertaking by the vendee or, 
other transferee to pay off a mortgage debt existing 
on the property, the covenant is not merely one to pay 
the purchase money in a particular manner to the 
vendor's nominee, but one to relieve the vendor from 
the liability of the mortgage, and in that sense there 
is a contract of indemnity which may be express or 
implied. Ju such cages & cause of action arises when 
the plaintiftvendor is actually damnified by the sale 
of the property in the suit by the mortgagee, and 
under Art. 83, Limitation Act, the plaintiff has three 
years from the time when he is so damnified. 
Tilak Ram v. Surat Singh (3), relied on. Ram 
Rachhya Singh v. Raghunath Prasad (4) and Rajbansi 
Kuer v. Bishundeo Narayan Singh (5), referred 
to. 

A mortgagor sold a portion of the mortgaged pro- 
perty to certain persons and the eale consideration 
was kept into their hands as they undertook to pay 
the amount directly to the mortgagee towards the 
satisfaction of the mortgage debt. The mortgagor 
then gifteda portion of the remaining property to 
one of his heirs free from incumbrance. The trans- 
ferees failed to pay the mortgagee. The mortgagee 
brought a mortgage suit and obtained a decree and 
the properties sold and gifted were sold in execution. 
The heir whose property was so sold brought a suit 
for recovering the amount of loss which he had 
sustained on account ofthe failure of the transferees 
to-pay to the mortgagee and made the transferees 
defendant tthe suit ; : K 
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Held, thatthe heir was entitled tothe benefit of 
contract between the mortgagor and the transferees. 
Isri Prasad y. Jagat Prasad (1) and Ganeshi Lal v. 
Charan Singh (2), followed. ae, 

F. O. As. from the decision of the Sub- 
Judge, Patna, dated December 22, 
1934, 


Messrs. S. N. Roy and Raj Kishore Pra- 
sad (in No. 59), Messrs. Ray Guru Saran 
Prasad and B. C. Sinha (in No. 65), for the 
Appellant. | | . 

Messrs. B. C. De, B. N. Mitter, Syed Ali 
Khan, Chaudhury Mathura Prasad, Ram 
Chander Prasad, Syed Hasan and Ajit 
Kumar Mitter, for the Respondent. 


Dhavle, J.—These appeals arise out ofa 
suit for the recovery of Rs. 7,222, the 
amount for which the plaintiff's properties 
were sold in execution of a mortgage 
decree. In March 1919, one Saiyid Badshah 
Nawab died, leaving (inter alia) to his heirs 
31 properties subject to a mortgage. Shortly 
before his death the amount of this mort- 
gage waa settled at Rs. 61,200 and odd. 
Saiyid Chhoto Nawab, a brother of the 
mortgagors, tock a one-third interest in 
the mortgaged properties and in the mort- 
gage debt as one of the heirs. In August 
1920, he sold his share in five of the pro- 
perties to defendant No. 2 for Rs. 6,581-6-0, 
which sum was left withthe purchaser for 
payment towards the mortgage debt. In 
October 1920, he similarly sold one pro- 
perty to defendants Nos. 3 and 4 for 
Rs. 3,000, which amount was to be paid by 
the purchaser towards the mortgage. The 
same month he also gave five other pro- 
perties to defendant No. 5, wife of defen- 
dant No. 6, in mokarrari for a considera- 
tion of Rs. 4,500 which was left with 
defendant No. 5, for payment towards 
the mortgage. In March 1924, Saiyid 
Obhote Nawab divided the remaining pro- 
perties together with his debts among his 
heirs, one son and three daughters, namely 
the. plaintiff, defendant No.1 and defen» 
dant No. 8 by tamliknamas under which 
each daughter was required to pay the 
debts assigned to her and was also made 
liable, in case any suck debt had to: be 
paid by some other heir, to compensate 
such heir. In this way defendant No. 1 
was liable to pay BRs. 10,818 and odd, the 
balance of the principal of the mortgage 
debt due from Saiyid Chhote Nawab after 
deducting the amounts left with purchasers 
‘hadminhai zimme kharidaran) towards 
Saiyid Obhote Nawab's share of the mort- 
gaga debt. The mortgage was, sued upon 
in due course, and a decree obtained against 
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Saiyid Chhote Nawab and his transferees 
for his share of the mortgage debt in 1926. 

Under the mortgage decree the properties 
assigned to defendant No. 1 were to bé the 
properties to be “first sold in execution’ 
but defendant No. 1 succeeded in obtaining 
an order that on her depositing Rs. 15,500 
her properties were not to be sold. She 
made the deposit in May 1928. In June 
1929, the properties transferred to defen- 
dants Nos. 3 and 4, 5 and 6, and 2 were 
sold in execution for Rs. 2,025, Rs. 5,025 
and Rs. 8055, respectively. The order 
passed by the executing Court in favour 
of defendant No. 1 on condition of her de- 
positing Rs. 15,£00 bad not, however, satisfied 
defendant No. 1, who endeavoured to obtain 
a re-consideration ofit, and then appealed 
to the High Court. As a result, it was 
ordered that the mortgagee decree-holder 
was not to proceed against the pro- 
perties of defendant No. 1 unless he re- 
funded the deposit of Rs. 15.500, but that 
this was not to affect the right of the 
plaintiff in the present suit to claim contri- 
bution from her. The execution then pro- 
ceeded, and only came to an end when five 
properties of the plaintiff's were sold for 
Rs. 7,222 on December 15, 1832. On 
December 22, 1933, plaintiff brought the 
present suit for the recovery of this 
money, besides Rs. 1,000 as cost of the 
execution proceedings, with interest at 
1 per cent. per mensem. Plaintiff's case 
was that she had suffered this loss on 
account of the failure of defendant No.1 
and of defendants Nos, 2 to6 to pay those 
portions of the mortgage debt that they 
had undertaken to pay. 

The lower Court held that defendant 
No. 5 (with whom goes defendant No. 6) 
had ‘paid her share to Saiyid Chhote Nawab 
himself before the execution of the tamlike 
mamas in favour of his daughters, and 
that defendants Nos. 1 to 4 were 
liable for the loss caused to the plaintiff. 
The claim of the plaintiff was accordingly 
decreed rateably against defendant No.1, 
defendant No. 2, and defendants Nos. 3 
and 4, the costs claimed being disallowed 
together with interest. Against this decree 
defendant No. 1 has filed First Appeal 
No. 65 and defendant No, 2, First Appeal 
No. 59. The learned Subordinate Judge 
had no difficulty in finding privity of 
contract between the plaintiff and defen- 
dant No. 1 on the ground that the tamlik- 
namas in favour of the daughters formed 
the consideration for one another. This 
view has not been, as it cannot be, seriously 
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contested. As regards defendant No. 2 also, 
the liability is clear (see Isri Prasad v. 
Jagat Prasad (1),) on the footing (approved 
by their Lordships of the 
Committee in Ganesht Lal v. Charan 
Singh (2), that there passed to the plaintiff 
the benefit of the contract by which the 
money was to be applied by defendant 
No. 2, so that the plaintiff could say: "I 
have a contract which frees me from the 
liability to contribution which the section’ 
(s. 82, Transfer of Property Act), would 
otherwise impose upon me.” 

It has however been contended on 
behalf of defendant No. 2 that the time 
is long past for enforcing his personal 
liability for the money left with him by 
Saiyid Obhote Nawab and that the vendor's 
lien for unpaid purchase money is also 
gone since the property has been sold in 
the execution proceedings taken by the 
mortgagee. On behalf of defendant- No. 1 
also it has been contended that the personal 
remedy is barred by lapse of time, and 
that, in any case, the sum of Rs. 15,500 
deposited by her was more than sufficient 
to cover what was due from her. 

Taking the last point first, defendant No. 1 
has given her calculations in para. 6 of her 
written statement. These calculations are 
erroneous in two respects. Inthe first place, 


they assume that the amount of Rs, 10,818- 


odd, for which she became liable, refers 
to March 1924, when the tamliknama was 
executed, and not to March 1919, when 
the eum outstanding under the mortgage 


was settled just before the death of the 
mortgagor. Secondly, they assume that the . 


sum of Rs. 10,818 odd was arrived at. after 
deducting not only the amounts left with 
the purchasers-defendants Nos, 2,3 and 4 
but also the amount of Rs. 4,500 which 
the mokarraridar of 1920 was to pay towards 
the mortgage debt. A reference to the 
tamliknama of defendant No. 1 (Ex. 1) 


shows quite clearly that both these assump: ` 


tions are erroneous. Saiyid Chhote Nawab’s 
one-third share of the mortgage debt, as 
calculated in March 1919, was Rs. 20,400-2-9, 
an amount which is only Rs. 9,581-6-0 in 
excess of the amount allotted to defendant 
No. 1; and this difference of Rs. 9,581-6-0 is 
the total of Rs. 6,581-6-0 due from defendant 


No.2 and Rs. 3,000 due from defendants - 


(1) 16 Pat. 557; 172 Ind. Cas. 187: A I R 1937 Pat. 
628; 18 P L T 787; 4 B R118; 10 R P 308. - 

(2) 52 A 358; 124 Ind. Cas. 911; A I R 1930 P O 183; 
57 I A 189; (1930) A L J 753; 34 O W N 661; Ind. Rul. 
(1930) P 0.287; 32 Bom. L R 1146; 59 ML J. 1775920 
LJ 117; 32 LW 19 (P Q), è 


Judicial : 


a 


`, the sum due from the mokarraridar. 


1934 
Nos. 3 and 4. The tamliknama purports 
to ‘specify Rs. 10,818-12-9 as the principal 
of the mortgage debt besides interest after 
deduction of the amount in deposit with 
the purchasers. That no interest after 
March 1919 is included in the amount 
allotted to defendant No. 1 is further made 
clear by the fact that in the schedule of 
debte given in the tamliknama there is 
one item relating to ahand-note with the 
specific rémark ‘including interest.’ 

Defendant No. 5 was not a purchaser 
(kharidar), but only a mokarraridar, and 
if the Rs. 4,500 due from her were to be 
deducted from Saiyid Ohhote Nawab's 
share of the mortgage debt, and interest 
calculated in the way that defendant No. 1 
has done, her liability in March 1924, 
works out, not at Rs. 10,818 odd, but at 


Rs. 11,169 odd. 
That the mokarraridar paid Rs. 4,500 


to Saiyid Chhote Nawab before the tamlik- - 


namas is established by the evidence of 
his son Saiyid Muhammad Mehdi, P. W. 
No. 1, whose evidence there is no good 
reason to doubt. It is true that he does not 
know all the details, but the account that he 


speaks to, Ex. 2, as worked out by the Diwan — 


of the estate, so far as it shows that Rs. 17,387 
odd was found due at that time on account 
of- the mortgage, has been shown by 
` the - calculations of Mr. De, who appears 
for the plaintiff, to be entirely consistent 
with the exclusion from Saiyid Ohhote 


. Nawab's share of the mortgage debt as cal- ` 


culated in March 1919, of the two sums 
assigned to defendant No. .2, and.defend- 
ants Nos. 2 and 4 only, without’ reference to 
| This 
supports the story of Saiyid Muhammad 
Mehdi. 
of defendant No. 1 that it was plaintifi's 
own case that defendant No. 5 was also 
liable to contribute. That did not, how- 
ever, preclude the lower Court from ascer- 
taining how the amount of Rs. 10,818 odd, 
allotted to defendant No. 1, was really 
arrived at, and from distributing the 
liability for plaintiff's loss among the 
parties that were really liable. The liabi- 
Hties inter se of the transferees from 
Saiyid Chhote Nawab did not really arise 
in the mortgage suit, and the finding of the 
Subordinate Judge in that suit that defend- 
‘ant No. 5 had failed to make out her story 
of payment . to Saiyid Chhote Nawab plainly 
does not act as res juaicata in the present 
‘suit. Rupees. 10,818 cdd must, therefore, be 
.taken as due from defendant No. 1, not 
‘tyop March 1924, but from March 1919 fur 
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the purpose of the calculation, so that her 
liability in March 1924 was Rs. 17,387 odd 
and on May 15, 1928, was much in excess of 
the deposit of Rs. 15,500 made by her. 

The contentions regarding the parsonal 
remedy against defendants Nos. 1 and 2 
being barred by lapse of time and as 
against dafendant No. 2 regarding the 
vendor's Jien for unpaid purchase money 
having been extinguished by the mortgage 
sale are without merit. As the placitum 
of the recent Full Bench decision of the 
Allahabad High Court in Tilak Ram v. 
Surat Singh (3) puts it; 

“Where there is an undertaking by the vendes 
(or, it may be added, other transferee) to pay off a 
mortgage debt existing on the property, the 
covenant is not merely one to pay the purchase 
money in a particular manner to the vendor's 
nominee, but one to relieve the vendor from the 
liability of the mortgage, and in that sense there is 
a contract of indemnity which may be express or 
implied. In such cases a cause of action arises 
when the plaintif-vendor is actually damnifled by 
the sale of the property in the suit by the mort- 
gageo, and under Art. 83, Limitation Act, the 
plaintiff has three years from the time when he is 
so damnified, but the time is extended to six years 
by Art. 116 as the contract of indemnity was con- 
tained in a sale deed in writing registered.” 


This is in substantial accord with the view 
taken in this Oourtin Ram Rachhya Singh 
v. Raghunath Prasad (4) and Rajbansi Kuer 
v. Bishundeo Narayan Singh (5). The pre- 
sent is of course nota suit by the vendor 
himself, nor is defendant No. 1 a vendee 
but only a transferee. It is a suit by a 
person entitled to the- benefit of the con- 
tracts with Saiyid Chhote Nawab, and as 
it was brought a little over a yèar from 
the time the plaintiff was actually damnifie 
ed, it is plainly within time, whether we 
regard it as governed by the limitation 
prescribed in Art. 3 orArt. 116 or Art, 120, 
Limitation Act. It has been urged on 
behalf of the appellants in the two appeals 
that the calculations of the lower Court are 
wrong. Before dealing with this point, 
however, it is convenient to dispose of the 
plaintiff's cross-objection in the appeal by 
defendant Nó. 1. This cross-objection relates 
to the costs and interest (both prior to 
the institution of the suit) claimed in the 
plaint. The amounts were not disputed in 
the lower Court, but the learned Subordi-= 
nate Judge disallowed the cosis on the 


(3) AI R1938 All. 297; 175 Ind. Cas, 241; 1 LR 
(1938) All. 500; (1938) A LJ 455; 193€ A LR 402; 10 
R A 671 (F B). 

(4) 8 Pat, 860; 122 Ind, Cas. 244; A I R 1930 Pat. 46; 
Ind. Rul, (1930) Par. 96. 

(5) 10 Pat, 451; 132 Ind. Cas. 104; A I R 1931 Pat. 
271; 12 P L T 211; Ind. Rul. (1931) Pat. 264. 
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ground that . : 
“defendant No. 1 as well as the decree-holders having 
contented the plaintiffs prayer for having her pro- 
perties put up for sale last of all, the plaintiff can- 
not equitably call upon defendants Nos. 1 to 6 only 
to reimburse her in respect of her said cost”. 

It is said on behalf of defendant No. 1 
that she had arrived at an arrange 
ment with the decreesholder to refrain 
from proceeding against her properties in 
the first instance on condition she made a 
deposit; but this was no justification as 
against the plaintiff whom defendant No. 1 
was bound under her tamliknama to save 
harmless. Plaintiff seeks by her cross- 
objection to recover from defendant No. 1 
her proportionate share of the costs amount- 
ing to Re. 348, and there does not seem to 
be any reason why she should not have 
these costs against defendant No. 1. As 
regards the interest claimed up to the 
date of institution of the suit, the claim 
cannot be supported-on any of the grounds 
that would appear admissible from J. A. 
Pattinson v. Bindhya Debi (6) and B.N. 
Ry. Co., Ltd. v. Rattanji Ramji (7). That 
claim must, therefore, be disallowed. 

The only point that remains is the cor- 
rect calculation of the respective liabilities 
of defendants Nos. 1, 2, 3 and 4. Tke 
interest calculated in the lower Court 
seemed to be wrong, at least at one point, and 
has been checked by the Bar in this Court, 
with the result that the interest on the sum 
of Ra. 6,58156-0 chargeable to defendant 
No. 2 must, it is now agreed, be taken to 
be not Rs. 6,588-11-0 but Rs. 7,578-11-0. In 
the account of defendant No. 1 Rs. 15,500, 
the amount of her deposit, has been credited 
to her; but the deposit was made on May 13, 
1928, while the account was made up to 
December 15, 1932, an interval which 
carried interest at eight annas per cent. per 
mensem, the rate allowed from the date of 
the expiry of the period of grace. 
This interest, it is agreed, amounts to 
Re. 3,807-7-0 and must be credited to defend- 
ant No. 1. In the account of defendant 
No. 2, no allowance has been made for the 
sum of Rs. 8,055 that was realized by the 
sale of his properties in the execution 
proceedings. With interest this amount, 
it is agreed, comes to Rs. 9,746-8 0, a figure 
which must be credited to defendant No. 2 


(6) 12 Pat. 216; 146 Ind. Oas. 56; Al R 1933 Pat. 196; 
14 P LT 149; 6 R P 225. 

(7) 42 O W N 885; 173 Ind. Cas. 15; AIR 1938 PO 

67:32 SLR 374;1 L R (1938) 2 Cal. 72; 651 A 66; 

O LE 119;19P L T 125; (1938) A L J 169;10R 

P C 216,47 L W 281; 1938 O W N 261; 1938 A LR 

B R 374; (1988) M LJ 640; 67 OL J 153; (1938) 

M W 4.646; 40 Bom. L R 746 (P O}. 
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in his account. There is a similar omission 
in the account of defendants Nos. 3 and 4. 
Their property was sold in the execution 
proceeding for Rs. 2,025, to which Rs. 390 
odd must be added as interest, the total 
being credited to these defendants. The 
pro rata liabilities of the defendants must 
be worked out in the light of these revised 
figures. The calculations may be simplified 
by working out the totals to the nearest 
rupee, leaving out annas and pies, Except 
for these arithmetical modifications, the 
appeals fail. I wouid dismiss them but 
without costs. I would also allow the cross- 
objection in E. A. No „65 in part, as already 
indicated. The cross-objection in the other 
appeal, being out of time, was not pressed 
and muat be dismissed. 
Agarwala, J.—I agree. 
8. Appeal dismissed. 


LAHORE HIGH COURT 
Oivil Reference No. 23 of 1937 
January 6, 1938 
ADDISON AND Din MOHAMMAD, JJ. 

GOPI NATH VIR BHAN—Asszssee 

— PETITIONER . 
. versus 
COMMISSIONER or INCOME-TAX, 
PUNJAB, NORTH-WEST FRONTIER AND 

DELHI PROVINOKS, LAHORE— 
RESPONDENT ; 

Income Taz Act (XI of 1922), as. 10 (2), cls. (i), (ix), 
(iii), 66 (5)—Agreement between company having lease 
of cotton ginning factory and asseesee, for ginning 
assessee’s cotton — Assessee agreeing to pay ginning 
charges and certain share in net profita~Company not, 
responsible inevent of loss—Share of net profits paid 
to company, if can be deducted either under cl. (i)or 
el. (ix)—-Question whether advance by partner is loan 
to partnership or increase in capital is one of fact— 
Interference by High Court. 

The company took on lease a cotton ginning factory 
and the assessee entered into an agreement with the 
company forthe ginning of his cotton. . It was stipulat- 
ed between them that besides the ginning charges, 
which were fixed in the agreement, the company 
would be entitled to one-third of the net profits 
calculated, after deducting certain charges. Incase 
of loss no sum was to be paid to the company nor 
was the company liable to any contribution on that 
account, In the accounting year the agsessee paid to ' 
the company Re. 68,000 odd towards ginning charges 
and in addition Rs, 22,429 were paid to it which 
represented one-third of the net profits earned by the 
assesses after making the necessary deduction specified 
in the agreement. It was the latter sum which the 
assessee claimed to deduct from his total income 
on the ground that it was covered by cl. (4) or cl (ix) 
of gub-s. (2) of s. 10, Income Tax Act ; es 


Held, that. had the sum in dispute been rent, it 
could easily have been so expressed in the agreement 
entered into between the assessee and the company. 
This, however, was not done nor coulda fluctuating 

e 
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item like this be treated as rent within the meaning 
ofel.(1). Indian Radio and Cable Communications 
Co, v, Commissioner of Income-tax, Bombay Pre- 
sidency & Aden (1), relied on. 

Held, also that the profits were to be paid to the 
company after they were earned, and as such, they 
could not in any way be treated as anexpenditure 
which the assesses had to incur for earning them. 
[p. 465, col. 1.] 

[Oase-law discussed. } 

it is a question of fact whether the advance made 
by a partner is a loam to the partnersbip or an in- 
crease in the capital of the firm, and when once the 
income-tax authorities have held that it was by way 
of an increase in the capital of the firm and not a loan 
‘ independent of the partnership capital, the High 

Oourt has no authority to interfere. 

O. Ref. made by the Commissioner of In- 
| comertax, Punjab, North-West Frontier and 

Delhi Provinces, Lahore, dated October, 11, 

1937. 

Mr. Kirpa Ram Bajaj, for the Petitioner. 

Mr. S. M. Sikri for Mr. J. N. Aggarwal, 
for the Respondent. i 

Din Mohammad, J.—This is a case 
stated by the Commissioner of Income-tax 


under sub-s. (3) of s. 66, Income Tax Act.. 


The two questions that were formulated 

_ by this Court for the opinion of the Com- 
' missioner were couched in the following 
terms : - 

_ “) Whether the sum of Rs. 22,429 paid by the 
assesses to Jagan Nath Syal and Oompany, under 
the agreement between the assesseeand Jagan Nath 
Syal and Company, is a legitimate deduction under 

| 8.10 (2), cls. (2) and (ix) of the Income Tax Act and (2) 

_ whether’ the asaessee is entitled to deduct Rs. 2,109, 
and Rs. 2,622, paid to Fateh Ohand Jai Ram Das 
“and Shanti Sarup, respectively, as interest on capital 

` alleged to have been borrowed from them by the 

, &ssesseo P- ' l 


‘In the opinion of the Commissioner both 
“questions should be answéred in the nega» 


“tive and wé have bo-hesitation in agreeing 
with him. The sum involved in question 
. No. l was paid by the assessee to Jagan 
Nath Syal and Company, hereinafter called 
the company, in the following circumstances; 
The company took on lease a cotton gin- 
ning factory and the assesses entered into 
an agreement with the company for the 
ginning of his cotton. It was stipulated 
: between them that besides the ginning 
charges, which were fixed in the agreement, 
‘the company would be entitled to one- 
third of the net profits calculated, 
_ “after deducting all ginning charges at the-above- 
mentioned rates and all other expenses connected 
with sale and purchase of cotton and seed, insur- 
ance, interest at six per cent. per annum travelling, 
food of workers and employees, staff salaries, etc., 
bad debts and irrecoverable items.” 


In case of loss, no sum was to be paid to - 


the company nor was the company liable to 

any contributicn on that accouut. 

accounting year the assesses paid to the 
e 


QOPI NATH VIR BHAN v. COMMISSIONER of INCOME-Tax (LAH) 


In the- 


163 


company Rs. 68,000 odd tawards ginning 
charges and in addition Rs. 22,429 were 
paid to it which represented one-third of 
the net profits earned bythe assesses after 
making the necessary deductions specified 
in the agreement. It is the latter sum 
waoich the assesses claims to deduct from 
his total income and the income-tax authce 
tities have refused to allow him to do so 
on the ground that it was covered neither 
by cl. :2) nor cl. (ix) of subes. (2) of s. 10, 
Income Tax, Act. It is well-settled principle 
that if any deduction is claimed, it is for 
the asseasee to prove that that deduction is 
legally allowable to him. If he fails to do 
so, the amount so claimed is liable to be 
assessed. It is obvious that cl. (i) of sub- 
(2) of s. 10, does not cover the amount and 
it is significant that throughout the proceed- 
ing before the income-tax authorities prior 
to the issue of mandamus by this Oourt- 
the assessee never based his claim on that 
clause. Had the sum in dispute been rent, 
it could easily have been so expressed in 
the agreement entered into between the 
assesses and the company. Thie, however, 
was not done nor can a fluctuating item 
like this be treated as rent. The following 
observations of their Lordships of the Privy 
Oouncil in Indian Radio and Cable 
Communications Co. v. Commissioner of 
Income-taz, Bombay Presidency & Aden (1), 
are partinent in this respect : 

“Circumstances of greater importance are that 
the sum payable may be small or great or nothing 
—a most unusual feature in the case of rent~and 
that it is impossible to presume or infer that the 
half share of profits is being paid only as rent, or as 
a similar payment, in consideration merely of the use 
of the plant.” 

We hold, therefore, that tLe sam in dispute 
could not be deducted as rent paid for the 
premises in which the assessee carried on 
his business. It now remains to be seen 
whether it is “expenditure (not being in 
the nature of capital expenditure) incurred 
solely for the purpose of earning such pro- 
fits or gains”. Here, too, as remarked above, 
we are inclined to agree with the Commis- 
sioner that the payment of the sum in dis- 
pute was an appropriation of profits alter 
they had been earned and not an admissible 
expenditure incurred for the purpose of 
earning those profits. In a case reported in 
Indian Radio and Cable Communications 
Co. v. Commissioner of Income-tax, Bombay 
Presidency & Aden (1), tneir Lordships of 

(1) 5I'T R 270; 168 Ind. Oas. 769; 1937 O L R337; 
1937 A L R458; A I R 1937 PO 183;9 R PO 313; 3B 
R 544; 41 C WN 869,46 LW 72; (1937) M WN 830; 
I L RB (1937) Bom, 591; 1937 O W N 898; 39 Bom, L R 
1025; (1937) A L J 1059; 315 L R 549 (P O) 
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the Privy Council had occasion to consider 
a somewhat similar matter and observed as 
follows : 

“The sum is in truth made payable as part of the 
consideration in respect of a number of different 
advantages which the appellants derive from the 
agreement and not allof them can be shown to be 
of a purely temporary character. The agreement as 
awhole ismuch morelike one for a joint adventure 
for aterm of years between the appellant company 
and the Communications Company than one for a 
lease for the period... 

Their Lordships recognize the difficulty which 
may often exist in deciding. whether expenditure, 
not in the nature of capital expenditure, has been 
incurred solely for the purpose of making or earning 
‘income, profits or gains’ and they agree that it may 
be impossible to formulate a test which will always 
suffice to discriminate between the expenditure which 
is and which is not allowable for the purpose of in- 
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comé-tax but in the present case they have little 


hesitation in coming to the conclusion that the pro- 
posed deduction is.not allowable.” | , 

In that case the Communications Com- 
pany and the Radio Company entered into 
an agreement to the effect that their busi- 
nesses in India should be combined and 
conducted: by the Radio Company for a cer- 
tain number of years. The Communications 
Company agreed. to deliver all the plant, 
machinery, fittings, etc., of their business in 
India to the Radio Company to be used by 
the latter during the period of the agree- 
ment and the latter agreed to pay one-half 
_ of its net profits. for each of its financial 
years to the Communications Company. , It 
was this half share of the net profits which 
was claimed .by the ‘Radio Company as a 
permissible deduction. . A 

“In: Pondicherry Railway Co., Ltd, v, Com- 
missioner of Income-tax; Madras (2), again 
a -case.that went to the Privy Council, their 
Lordships held that | 
assessable profits or-gains of the assessce’s 
business, no allowance was deductable in 
respect of the half share of the net profits 
payable by the assessee to the French Colo- 
nial Government. 
livered the judgment, observed as follows : 

“It isclaimed for the company that when it makes 
over to the Colonial Government their half of the 
net profits, it ig making an expenditure incurred 
solely for the purpose of earning itsown profits. The 
Court below has unanimously negatived this conten- 
tion and in their Lordships’ opinion has rightly 
done so. A payment out of profits and conditional 
on profits being earned cannot accurately be des- 
cribedas a payment made to earn profits. {t assumes 
that profits have first ccme into existence. But pro- 
fits on their coming into existence attract tax- at 
that point and the revenue is not concerned with the 
subsequent application of the profits.” 

(2) 5 IT 0363; 132 Ind. Cas. 619; A IR 1931 PO 
165; 54 M 691; 58 I A 239; (1931) AL J 4651; 350 W 
N 895; (19381) M: W N 701; Ind. Rul, (1931) P O 203; 
34 L W 234; 61 M'L J 251; 33 Bom. LR 1263; 540 L 
J 38} (P 0). ; 


in ccmputing -the, 


Lord Macmillan, who de- ` 


t 


> 
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In two subsequent cases, his ‘Lordship 
threw further light on these observations 
and tried to explain as to what his real 
import was in using these words. In Adam- 
son v. Union Coldstorage Co. (3), at p. 331,* 
his Lordship remarked : ` i 

“When therefore, in the passage referred’ to by the 
Attorney-General in the Pondicherry case (2), I said 
that ‘a payment out of profits and conditional on 
profits being earned cannot accurately be described 
as a payment made to earn ° profits’, I was dealing 
with a case in which the obligation was, first of 
all, to ascertain the profits in a prescribed manner, 
after providing for all outlays incurred in earning 
them, and then to divide them.” i 

In Tata Hydro Electric Agencies, Lid., 
Bombay v. Commissioner of Incomestax, 
Bombay Presidency and Aden (4), his Lord- 
ship once more adverted to the Pondicherry 
case (2), and observed as foliows : i 

“Inthe Pondicherry case (2), the assessees were 
under obligation to make over a share of their pro- 
fits to the French Government. Profits had first: to 
ve earned and ascertained before any sharing took 
place.” : 

His Lordship further added : 

“Their Lordships recognize, and the decided cases 
show, how difficult it is to discriminate between 
expenditure which is, and expenditure which is 
not, incurred solely forthe purpose of earning pro- 
fits or gains. Inthe present case their Lordships 
have reached the conclusion that the payments in 
question were ‘not ‘expenditure so incurred by the 
appellants. They were certainly not made ‘in the 
process of earning their profits; they were not pay- 
ments to creditors for goods“ supplied or services 
rendered tothe appellants in their” business ; they 
did not arise out of any transactions in the con- 
duct of their business, 'That they had to make those 
payments, no doubt: affected the ultimate yield in 
meney to them from their’ business, but that is not 
the statutory criterion...In short, the obligation: to 
make these payments was undértaken by tne appel*, 
lants in consideration of their acquisition of the right 
and: opportunity to’ earn profits, that 1s, of the right 
to conduct the business, and not for the purpoge of 
producing profits in. the conduct of the business.” 

In the present case also, the assessee had 
the adyantage of securing a monopqly.of 
ginning his own. cotton ana this was a sub- 


. Brantial advantage that he had gained. We 


are even prepared to go further and say 
that in the present case the company and 
the assessee nad started a quasi partnership 
business in wahicn.the Company had to res 
ceive certain definite sums as ginning 
charges and had in addition to receive Cere, 
tain profits after making certain deductions, 
and not to be responsible for any losses. 


(3) (1932) 16 Tax. Oas. 293; 146 L T 172. a 
(4) 04 1 A 215; 160 lod, Cas, 173; A 1K 1937 P 0-139; 
TL RAW Bom. 388; 1937 O L R 273; 1937 ALR" 
371, 9 RP U 268; 41 O WN 774; 3 BR 473; (1937)'M 
MEATS 46 L W 60; 9 Bom, LE 7/9; (193/) 0 WN 
; 40; (1937) A L J 923; (4937) 2M 
763; 65 U L J 463 (PO), 4 a : d z 

*Page of (1932) 16 Tax, Cas.—| Hd]. ie 
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The profits were to be paid to the company 
after they were earned, and as such, they 
cannot in any way be treated as an ex- 
penditure which the. assessee had to incar 
for earning them. The second question can 
be disposed of on the short ground that it 
isa question of fact whether the advance 
made by a partner is a loan to the partner- 

- ship or an increase in the capital of the firm, 
and when once the°income-tax authorities 
have held that it was by way of an increase 
in the capital of the firm and not a loan 
independent of the partnership. capital, we 
have mo authority to interfere. We accord- 
ingly answer both questionsin the negative. 
The assessee will be liable to pay the costs 
of this reference to the Commissioner. 


De Answer in the negative.. 





LAHORE HIGH COURT 
Second Appeal No. 367 of 1938 
July 8, 1938 
Din Mowamman, J. 
LALA—DErBNDANT—APPELLANT 
E versus 

JAGE RAM —Puaintipg — RESPONDENT 

Benami—Suit by benamidar—Benami transaction 
‘ef mortgage offending against Punjab Land Aliena- 
tion Act (XIII of 1900:—Suit by benamidar for pos- 
-session held not maintainable. 

The principal that a benamidar can maintain a 
suit against all persons except the beneficiaries 
and a Oivil Court has no power to decline to 
enforce a transaction on the ground that it was 
really intended to benefit a person other than the 
plaintiff applies only to those cases where a benamt 
‘transaction does not contravene the provisions of 
any law. Abdul Razag v. Lashkar (l), explained, 
Gur Narayan v. Sheo Lal Singh (3), relied on. - 

- L orally transferred to J mortgage rights in land 
and further mortgaged for some more land for 
certain sum. This transaction was recordedin a 
mutation which was regularly attested. J was a 
fictitious mortgagee on behalf of one M: who-was the 
Teal beneticiary under the transaction and had taken 
a mortgage in lieu of the debt owed by L to him, 
P was a non-agriculturist. Possession had not 
passed tod and no payment of land revenue had 
been made by J: - i 

Held, that the transaction offended clearly against 
the provisions of the Land Alienation Act, in so 
far as it effected a sale as well as a mortgage for 
an indefinite period, neither of which was permissible 
under that. A suit by J, the denamidar for posses- 
ne of mortgage lands was, therefore, not maintain- 
able, ` : 
[Case-law referred to.] a 

_§8. A. from the decree of the Senior Sub- 
Judge, Rohtak, dated December 23, 1937. 

+ Mr. Qabul Chand, for tne Appellant. ` 
“Mr F.C. Mittal, for the Respondent. 
-dJudgment.— On December 30, 1933, 

Lala orally transferred mortgage rights in 
1 bigha 18 biswas of land and further mort- 


181—59 & 60 


tata v. goon Bait (LAH) g 
_gaged 1 bigha 3 biswas of land for Rs. 650. 


cannot be maintained. 
Abdul Razaq v. Lashkar (1), E | 
‘held that a benamidar can maintain a suit 
_against all persons except the beneficiaries 
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This transaction was recorded in a mutation 
which was regularly attested, On March 17, 
1936, the Assistant Collector made an order 
redeeming the land on a represeatation 
made by Lalathat Jage Ram was a fictitious 
mortgagee on behalf of one Pokhar 
Mahajan who was the real beneficiary 
under the transaction referred to above, 
and had taken a mortgage in lieu of 
the debt owed by Lala to him. On 
May 12, 1936, the suit out of which this 
appeal has arisen was’ instituted by Jage 
Ram for possession of the land referred to 
above. The suit was resisted by Lala, and 
the trial Judge, finding that the transaction 
stated above was without consideration, 
that no possession had passed, that no 
payment.of land revenue had been made 
by the plaintiff and that the transaction 
offended against the provisions of the Land 
Alienation Act, dismissed the suit. On 
appeal, the Senior. Subordinate Judge, 


referring to Abdul Razaq V. Lashkar (1) 


held that even if Jage Ram was a benami- 
dar, he was entitled to sue and, on the 
authority of Allah Ditta v. Nazar Din (2), 
further observed that it did not matter whe- 
ther consideration had been paid or -not. 
The appeal was consequeatly accepted and 
the suit decreed in terms of the relief 
prayed for. Hence this appeal. is 
_After hearing Counsel on both sides, J 
have no hesitation in holding that the judg- 
ment of the Senior Subordinate Judge 
It is true that in 
Hilton, d. 


and a Civil Uourt has ind power to decline 
to enforce a transaction on the ground that 


it was really intended to benetit a person 


other than the plaintiffs, but, with all res- 
pect, I consider that his conclusion, so far 


“as the facts of the case before him were 


concerned, was obviously wrong. Ia sup- 
port of his conclusion, he has referred to 


‘Gur Narayan v. Sheo Lal Singh (3), but 


his attention does not appear to have been 
drawn to the fact that the principle laid 
down in the judgment of their Lordships 
of the Privy Council applied only to those 
cases where a benami transaction did not 


(1) À I R1934 Lah, 909; 154 Ind. Cas. 49; 37 P L 
9,7RL510.  . 
R 2'53 P R1916; 33 Tnd, Oos. 474; A IR 1016 Lah 
35; 5L P W R1916 (F B>. 
WA ATR 1918 PO 10; 49 Ind. Oas, 1; 46 0 566 
46 LA 1; 17AL J66; 36M LJ 68; 9 L W 33% 23 
O W N sh; 1 UP L'R (P O1; 12 Bur. L T12 
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.contravene the provisions of any law. Here, 
in this case,. as in the case before him, the 
transaction offended clearly against the 
provisions of the Land Alienation Act in 
so far as it effected a sale as well as a 
‘mortgage for an indefinite period, neither 
of wnich is permissible under that Act if 


‘once it is found that the real transferee is - 


a non-agriculturist. The suit should have 
failed on this ground alone; but even on 
the question of. consideration, he has nota 
leg to stand on. ; 

In my view the mortgagee in this case is 
on the horns of a dilemma. If he contends 
that he isthe real mortgagee and that the 
transaction has nothing to do with Pokhar 
Mahajan, he fails on the ground that as no 
consideration has passed, the transaction is 
& nullity : see Arjan Singh v. Bakhtawar 
Singh (4), Ramaswami Chettiar v. Sundra 
Reddiar, 23 Ind. Oas. 805 (5) and Kumar- 
appan Chettiar v. Narayanan Chettiar, 35 

, Ind. Cas, 455 (6). If, on theother hand, he 
admits that he is merely a benamidar for 
Pokhar Mahajan, he fails because of the 
Land Alienation Act. Counsel for the res- 
Pondent has referred to Haidar v. Fateh 
Khan, 37 1nd. Cas. 193 (7) and Allah Ditta 
v. Nazar Din (2) but neither of these cases 
isin point. Further, both these judgments 
have been considered and distinguished in 
Pokhchand v. Saidullah Khan (8), where 


Tek Chand, J. held that a person, an` 


ostensible mortgage in whcse favour is 
wholly without consideration, cannot sue 
for possession as against another person 
. having an interest in property as purchaser, 
even though it is onder unregistered sale 
deeds. It may further be remarked that 
the Senior Subordinate Judge was clearly 
inerror when he.observed that the’ mort- 
gagor could:sue for the mortgage money: 
see Sewa Singh v. Milkha Singh (9). On 
the ground stated above, I allow this appeal, 
set aside the judgment of the lower Appel- 
late Court and restore that of the trial 
Court. In the circumstances of the case, 
however, I leave the parties to bear their 
own costs before me. 

D. Appeal allowed. 


(4) A I R 1924 Lah. 381; 69 Ind. Cas, 414, 

(5) A I R1y]4 Mad. 684; 23 ind. Cas. 805. 

(6) 35 Ind. Oas. 455; A IR ivi? Mad. 4y> 
p (%87 Tnd. Oas. 193; ATR 1917 Lah, 71; 119P L 
. (8) AIR 1930 Lah. 976; 129 Ind, Cas. 127: 
Rul. (1931) Lah. 127. eA 


(9) 17 L 270; 16i Ind. Cas. 5t2; AI R193 
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Criminal Miscellaneous Application 
No. 109 of 1938 
April 17, 1939 
ZIA-UL HASAN AND YorKu, JJ. 
RAM SHANKAR—APPLIOANT 
versus 
V. N. SHOKLA—Opposits Party 
Contempt of Court—Every private communication 
to Judge for influencing hisdecision on pending matter 


is contempt of Court—Held on facts that there was no 
contempt of Court. | 

Every private communication to a Judge for the 
purpose of influencing his decision upon a pending 
matter is contempt of Court as tending to interfere 
with the couree of justice, 

Held, on facts that the ‘letter in question was not 
written with the intention of influencing the Magis- 
trate. Moreover, there were no procesdings pending 
under 8.107, Criminal Procedure Oode, before the 
Magistrate when he received the letter and therefore 
there was Do contempt of Court, 


Or. Misc. App. for orders of the Hon'ble 
Court as it deems fit in a case pendingin 
the Court of the S. D. M., Hardoi, Lucknow 

Mr. S. C. Dass, for the Applicant. 

Messrs. R. F. Bahadurjt and Radha 
Krishna, for the Opposite Party. 

Judgment.—This isan application by 
one kam Shanker, Brahmin, praying that the 
opposite party, V. N. Shukla who, he says, - 
has been guilty of contempt of Court be ` 
suitably dealt with. 

The facts are that in 1938 the opposite- 
party’s father Pandit Bhoop Narain Shukla, 
who is a resident of village Bawan in the 
Hardoi District, wanted to take out a reli- 
gious. procession on the oceasion of the 


-Janam Ashtami: festival and on July 20, 


1934, he put'in‘'an application before Sube 


‘Divisional Magistrate alleging that he had 


been taking out the Janam Ashtami proces». 
sion for many:years, but that in the previ- 
ous year Ram’Shankar (the present appli- - 
cant), Ram’ Saran and others whe were 
people of bad character and inimical to him 
obstructed him in taking it out and showed 
Teadiness to commit a breach of the peace. 
He prayed in his application that “neces- 
sary arrangements be made and suitable 
proceedings be taken.” TheSub-Divisional 
Magistrate on receiving this application 
called for a report from the kotwali Police, 
and on August 4, 1938, the Station Officer 
submitted his report. He took an under- 
taking in writing from the present appli- 
cant and certain others, Ram Saran, Gajraj 
Prasad and Sadanand, that they would not, 
obstruct any procession that Pandit Bhoop 
Narain should take out. In forwarding this 
undertaking along with his report, the Sub- 
Inspector suggested that ifthe undertaking 
be not considered eaufficient, the, signatories 
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to it be bound over under s. 107, Criminal 
Procedure Gode. This report reached the 
Sub-Divisional Magistrate's Office on August 
8, and on August 12, the learned Magistrate 
ordered the issue of notices under s. 107/112, 
Criminal Procedure Code. Finally the pro- 
ceedings were dropped on August 22, as 
the celebrations had by that time passed 
off peacefully. In the meantime on August 
9, 1938, the opposite-party sent a letter to 
the Sub-Divisional Magistrate, Hardoi, in the 
following terms :— 

“My dear respected Deputy Sahib, 

- “I am sorry I could not see you again yes- 
terday as your honpur was very busy at 4 P. M., 
and my train was due to arrive at 4-15. I do 
not want to present my anxieties and troubles 
again before your honour. Those are well-men- 
tioned in my respected 8. D. O., Mahihabad’s 
letter. 

I, however, submit the programme of our 
Krishna Janam Ashtami festival and hope your 
honour will kindly take necessary steps for 
saving our religious culture well. 

Sir, my father, Pandit Bhoop Narain Sukla of 
Bawan is an old man of about 70, He is a true de- 
votee of lord Krishna and has a good faith in him. 
He was much shocked last year when certain 
troubles regarding badhi procession were created 
and when as a result that was stopped. Being 
in services here I cannot help him. He is a 
peace-loving gentleman and this is why that 
he last year preferred it well to stop his pro- 
-cession and seek Police help than to join in 
a hand to hand fight. Hundreds of devotee go 
there from the nearby villages and if any 
trouble will arise from the side of the goondas 
who have sume malice against ùa, 1t‘would be 
very difficult to pacify them, and have an im- 
mediate control over them. 

Now I hope your honour will dothe needful 
and oblige, 

Yours obediently, 
V. N Shukla, 
Assistant Station Master, 
Rahimabad, District.Lucknow.” 


It is on the basis of this letter that the 
present application has ‘been brought and 
it i&Ssaid thatthe letter constitutes inter- 
ference with the administration of justice 
and amounts to contempt of Court. 

The reply of the opposite party, is that he 
never intended by the letter in question to 
interfere with the course of justice and that 
all that he meant was that the Magistrate 
should take stepsin his executive capacity 
to ensure a peaceful celebration of the 
ceremonies organized by his father. 

After hearing the Uounsel for parties we 
have come tothe conclusion that it is very 
doubtful that the opposite-party intended 
by the letter of August 9 to iniluence the 
learned Magistrate ın his judicial capacity. 
-In faci, there are indications to the contrary 
and in support of the opposite-party’s reply. 
- In the orst place the application of the 

` s F Er 
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opposite-party's father dated July 20, 1938, 
does not contain any prayer that the persons 
named therein be bound over under e. 107, 
Oriminal Procedure Code. On the other 
hand the application is headed “Informatory 
appilcation for the arrangement of the 
uthsav of Janam Ashtami and Dadh in vil- 
lage Bawan, thana kotwali, Hardoi”, and 
the prayer is merely that necessary arrange- 


‘ments be made and proper steps be taken. 


It is also noteworthy that in this applica- 
tion the applicant did not name all the 
persons against whom he wanted steps to 
be taken, but mentioned them as “Ram 
Shankar, Ram Saran‘and others.” If the 
applicant’s intention had been that the per- 
sons complained against should be bound 
over to keep the peace, he would naturally 


-have named and described each and every 


one of those persons. It is true that pro- 
ceedings under s. 107, Criminal Procedure 
Code, were started against the applicant 
and some others, but that was on the report 
of the Police and not on accoant of any 
prayer on the part of Pandit Bhoop Narain. 
Then again, those proceedings were started 
as already noted on August 12, 1938, and 
the letter in question was written by the 
opposite-party on August 9, sa that when 
that letter was written, no judicial proceed- 
ings were pending before the learned 
Magistrate to whom the. letter was address- 
ed. Of course every private, communica- 
tion to a Judge for the purpose of influenc- 
ing his decision upon a pending matter 
is contempt of Court as tending to inter- 
fere with the course of justice (vide Hals- 
bury’s Laws of England Vol. 7, p. 7), and 
if at the time that the opposite-party wrote 
the letter in question, proceedings under 
s. 107, Criminal Procedure Code, had been 
pending before the learned Magistrate, and 
if the intention of the opposite-party had 
been to influence the Magistrate by means 
of that letter, he would undoubtedly have 
been guilty of contempt of Court, We are 
of opinion, however, that there was no such 
intention on the part of the opposite party. 
Nor were proceedings under s. 107, pending 
at that time. i 

We, therefore, accept the explanation of 
the opposite: party, and reject this applica- 
tion, 

8. i Application rejected, 
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-7> - EAHORE HIGH COURT 
Givil Reference No. 31 of 193; 
February 3; 1938 
ADDISON AND DiN Mouaumab, JJ. 
NJAB CO-OPERATIVE BANK, Ltr, 
AMRITSAR—Perrrioner 
; versus ' 
- COMMISSIONER cF INCOME- TAX, 
E LAHORE — RESPONDENT. 
. Income taz—Bankirg concern dealing with securi- 
tiea and shares as part of business—Selling of some of 
securiites and shares and profits earned—Profits 
pe coal dhe and tazable—Net interest received 
endees of secur iti is in di 1 
alao N HS TA es on de dis in diem basis held 
, >n every case that arises, it is to be determined 
its own facts whether the investment wag a petb o£ 
the ordinary businegs ofthe investor or otherwise, 
and in this matter the finding of fact arrived at by 
' jhe, Income tax Authorities is conclusive unless’ it 
8 foun at that findin as b 
rial. "TP, 410, col. 2} & was based on no mate- 
Boking concern sold some securities and shares 
: and earned profits. The Income tax “Authorities found 
that though there profits were utilized in increasing 
the reserve fund, they were trading profits as the 
assessee (the Bank) had been dealing jn securities and 
shares as part of his basiness for several years: 
-q Held, that on going through the two ` balance- 
sheets .put in by the asseesea as also the auditor's 
-note, and taking into consideration the fact that the 
assessee held securities worth more than 30 Jaca as 
part cf ite circulating capital and that the securi- 
:ties.which were sold were not ear-marked, it was 
dillicult to say that the opinion of the Income-tax 
„Authorities was based on.no material, It wag true 
‘taat the profits had oct been utilized in the revenue 
account and that -they had been carried to the 
reserve capital, en bloc, but that circumstance was 
quite’ consistent with the finding of the Income-tax 
Authorities that they were trading profits, In this 
view of the case the income derived by the assessee 
‘could, om no account, be deemed to be casual, The 
amount of profits was, therefore, taxable. In re 
priser Produce “Exchange, Ltd. (3), referred’ to. 
“[ibid. : j oh 
' Held, also that the net interest received from 
vendees of Securities on de die in diem basis was 
taxable: Hareli Shah Sardari Lal v, Commissioner 
of. Income-tax, Punjab (13), relied on, 
C. Ref. referred by the Commussioner 
of lncome-tax; : Punjab, North-West 
Frcotier and Delhi Provinces, dated Noveme 
ber 13, 1937. l 
Msss1s. Mehr Chand Mahajan and Ratan 
Lal Chawla, for the Petitioner. 
„ Messrs. J. N. Aggarwal and S. M. Sikri, 
for the Respondent. 
_ Din Mohammad, J.—The facts involved 
in this reference are fully set out in the 
statement of the case drawn up by. the 
Commissioner of Income-tax under s. 66 
(2), Income Tax Act, and need not be re- 
capitulated. The questions propounded by 
the Ccmmissioner are 


“(Q) Whether in the circumstances of th 
the amount of Rs, 1,42,5&8 realized by the nesek 


on the salo of securities and shares ove i 
price is taxable ;” over their cost 


PU 
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‘and 

“\2) Whether under the circumstances of the 
case the net iaterest amounting to- Rs. 2,764 
received ‘from vendees of securities on de die in 
diem basis is taxable?” 

We may at the outset point out to the 
Commissioner the desirability of framing 
questions on a more precise and definite 
basis so that the issues cf jaw referred to 
this Court may not admit of any ambi- 
guity. The words “in the circumstances of 
this case” inserted in both the questions 
reproduced above Jeave the matter vague 
and indefinite. The facts are to be deter- 
mined finally by the.Jneome-tax Authori- 
ties and the findings of fact arrived at by 
them are not liable to be disturbed. by this 
Court. By using the words “in the cir- 
cumstances of the case” the duty is, so to 
say, cast upon this Court to search out the 
circumstances on which ths questicns. are 
founded‘ and this is not the right way of 
dealing .with tke matter. It is common 
ground that the assessee is a banking con- 
cern and that the profits in question accrued 
from the sale of securities and shares. The 
only question that falls'to be judged there- 
fora is whether these protits form part of 
the capital or the revenue account of the 
assessee. If they are in the n ture of capis 
tal, they are exempt, but if on tle other 
Land they are in the nature of revenue, 
they are taxable. The Income-‘ax Officer 
while dealing with these profits obsesved: 

“Apart from bringing in any such considerations: 
whether the Bank. is dealing in -seciirities: or not, 
the income is taxable on the footing that when a 
person is dealing not in goods but in money and 
is taking money from his customers, and has to 
hold .that-money as a part of his business, and 
does so in the ordinary business course in tha 
form which is most profitable having in mind the 
security and the requisite degree of liquidity, then 
all his dealings in that money lie in reyenue 
account with this difference that investments are 
not .stock-in-lLrade and to be valued as stock, but 
only brought in when there isrealization in some 
form. I therefore hold that the profit is taxable.” ‘ 


On appeal, the Assistant Commissioner 
also adopted the same view and upheld 
the decision of the Income-tax, Officer ; 
while disposing of the .assessee’s .applicas 
tion under s. 66 (2), the Commissioner has 
stated that although the profits realized 
from the sale of securities and shares were 
utilized in increasing the reserve fund, the 
only inference possible is that the assessee 
had been dealing in securities and shares . 
as part of his business since 1934, The 
Ocmmissioner, however, did not reject the 
conclusions arrived at by the Income-tax 
Officer and the Assistant Commissioner and 
considered that that was alsoa permissible 
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way of: looking at the matter. The assessee 
contends that the opinion of the Commis- 
sioner as well as that of his subordinate 
officers is wrong and that inasmuch as the 
profits have admittedly gone to swell the 
reserve fund, they cannot be taxed. In sup- 
port of his contention he has relied on 
Commissioners of Inland Revenue v. 
Scottish Automobile & General Insurance 
Co., Ltd. (1), Punjab National Bank, Ltd. 
v. Emperor (2), In re Amritsar Produce 
Exchange, Ltd (3), Hiranand Jairam Singh 
v. Commissioner of Income tax (4) and 
Van Den Berghs, Ltd. v. Clark (5). Io 
Commissioners of Inland Revenue v. 
Scottish Automobile & General Insurance 
Co, Ltd. (1) the asseesee was an insurance 
company and like most insurance com panies, 
it had a reserve fund. The company sold 
a small part of the Government securities 
in which that reserve fund was invested 
and invested the proceeds in other Govern= 
ment securities of a different denomina- 
tion, making a substantial profit. The 
question arose whether the profit so made 
was a profit of the company’s business. The 
General Commissioners held that it was not 
a trading profit O1 appeal, the Lord 
President remarked that the question whe- 
ther 4 person isor is not engaged ina 
trade is nota question of ‘aw but a qnes- 
tion of fact and that the finding is only open 
for consideration if it was possible to say 
that there was no evidence before the Com- 
missioners upon which they could reason- 
ably arrive at their conclusion. In this 
connection his Lordship did not attach any 
importance to tke fact that under the 
Articles of Association there wasa power 
to invest the funds of the company in 
certain classes of securities and also to vary 
the investments of the company and 


observed : 

“It does not necessarily follow from the circum- 
stance that the company sees fit to sell a block of 
its Government securities, whether the purpose be 
to get a better return, or whether the purpose be to 
increase. the reserve fund by taking profit from the 
realization of a’ particular block, that therefore the 
company is trading in the purchase and sale of the 
secarities forming its reserve fund," 

‘Jn a concurring- judgment delivered by 
Lord Sands, it was said : 

“If the directors treat the profit from appreciation 


<1) (1932) 16 Tax Cas. 381; 8 O 87;193250LT 
(2) 2 I TC 181; 96 Ind. Cas, 380; A I R 1926 Lah 
918; 7 L 227; 27 P LR 416. 

(3) I L R (1937) Lah. 706; 175 Ind. Oas. 644; A I 
R 1938 Lah. 44; 40 P LR 256; 11 RL 4l, 4s 
(4) 8 I T O39; 165 Ind. Cas, 671; A I R 1936 Lah. 
452; 38 P LR 1(85;9 R L284, 
(9) (1939) 19. Tex Oas. 390. 
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just as a trading profit, this may help the inference 
that the company was trading.” 

On the finding that the assessee company 
was not carrying on the business of an 
investment company, the appeal was dis- 
allowed. In Punjab National Bank, Lid. 
v. Emperor (2) the .assessee, a banking 
concern, elaimed deduction on account of 
depreciation in the value of Government 
securities held by it, and it was held that 
the deduction claimed was not permissible 
under the Act as the securities are 
permanent investment of part of the fixed 
capital so retained as an emergency 
reserve and not part of the stock-in-trade. 
In Inre Amritsar Produce Exchange, Ltd. 
(3) this Oourt considered the true implica- 
tions in Punjab National Bank, Ltd. v. 
Emperor (2) and remarked that it was not 
possible to lay down a rule of general 
application that in every case an invest- 
meni in securities should be treated as 
fixed capital. It was, however, ‘observed 
that if itc,uld be found that an invest- 
ment had been madè for the purpose of 
permanently excluding a certain sum from 
the floating capital of a concern, it might 
be permissible to told that that sum had 
no concern with the stock-in-trade. It is 
upon this observation that the assessee 
relies in connection with this case. In 
Hiranand Jairam Singh v. Commissioner 
of Income tax (4) where tke assessees who 
were general produce dealers trading in 
salt had, on the abolition of the system of 
deferred payment for salt, sold the Govern- 
ment s-curities deposited by them with 
the Commissioner of Salt, it was held that 
the loss incurred by the cale was a capital 
loss and not one sustained in business. In 
Van Den Berghs, Ltd. v. Clark (5) Lord 
Macmillan drew a distinction between 
fixed and circulating capital in tke follow 
ing terms: A 

“Qirculating capital is capital which is turned 
over and in the process of being turned over yields 
profits or loss. Fixed capital is not involved directly 
in the process and remiins unaffected by it.” 

The assessee had further relied on Com- 
missioner of Income-tax, Bengal v. Shaw 
Wallace & Co Lid. t) and urged that in 
view of the definition cf income as given 
by their Lordships of the Privy Council, 
such casual and irregular monetary return 
in the shape of profits on the sale of 
securities as is involved in this case cannot 
be treated as. assessable income under the 

(6) 6 IT O 178; 136 Ind. Cas, 742; A I R 1932 
P 0138; 59 0 1343; 591 A266; Ind. Rul. (1932) PO 
156: 9 O W N 515; 36 O W N 653; (1932) M W N 618; 
55 O L J 386; (1932) A LJ 588; 38 LW 63; 63M L 
J 124 (P.O). 
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Act. On behalf of the Commissioner, 
reliance has been placed on In re Tata 
Industrial Bank, Ltd. (7), Scottish Invest- 
ment Trust Co. v. Forbes (8', Californian 
Copper Syndicate, Ltd. v. Harries (9), Rees 
Roturbo Development Syndicate, Ltd. v. 
Commissioner of Inland Revenue (10), Royal 
Insurance 
Westminster Bank, Ltd v. Osler (12). To 
In ve. Tata Industrial Bank, Ltd. (7) the 
assesses, a banking concern, claimed to 
deduct from the taxable profits a certain 
sum said to be the amount of depreciation 
on war bonds and securities belonging to 
it and its claim was rejected. In Scottish 
Investment Trust Co. v. Forbes '8) it was 
held that if an Investment Trust Company 


takes powers in its Memorandum of Agssocia-. 


tion to vary its investments and generally 
to sell or exchange any of its investments, 
the net gain by realizing investments at 
larger prices than were paid for them con- 
‘stitutes profits chargeable with income-tax. 
It was remarked by the Lord President 
who delivered the judgment. that the 
power of varying the investments and turn- 
ing them to account 


“took their place among what are the essential 
features of the assessee’s business and were the 
appointed means of the company’s gains.” 


In Californian Copper Syndicate, Ltd. v. 
Harries (9) a company formed for. the 
purpose, inter alia, of acquiring and resell- 
. ing mining property after acquiring 

and working various property, re-sold the 
whole to a second company, receiving pay- 
ment in fully-paid shares of the latter 
company. It was beld thatthe difference 
between the purchase price and the value 
of the shares for which the property was 
exchanged is a profit assessable to income- 
tax. While differentiating between cases 
where enhanced values on realization of 
investments are assessable and those where 
they are not. Lord Justice Clerk observed: 

“What is the line which separates the two classes 
of cases may be difficult to define and each case 
must be considered according to its facts; the 
question to be determined being, 'Is the sum of 
gain that has been made a mere enhancement of 
value by realizing a security, or is it a gain made 
in an operation of business in carrying out a 
scheme for profit-maing’? " 

In Rees Roturbo Development Syndicate, 
Ltd. v. Commissioner of Inland Revenue 

(7) LIT O 152: 66 Ind. Cas. 979; ALR 1992 
Bom. 75; 46 B 567; 24 Bom. LR 118. 

(8) (1891-68) 3 Tax Oas. 231; 31 So. L R 219. 

(9) (1905-11) 5 Tax Cas. 159; 6 F 894. 

(10) (1929) 13 Tax Cas. 378, 


(11). (1929) 14 Tax Cas. 22; 44 T L R 630; 165L T 
539; 66 5 J 47 


(12) (1933) 17 Tax Oas. 381. 
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(10) Scrutton, L. J. at pp. 390-91* of the 
report observed that the question whether 
a trade is being carried on is a question 
of degree and fact and it was impossible © 
to say that there was no evidence on which 
the Commissionere could find that the 
transactions were part.of, incidental to and 
arose out of the appellants’ trade or busi» 
ness: In Royal Insurance Co., Ltd. v. 
Stephen (11) it was held that the surrender 
of the old stocks enabled the result of the 
company’s holding of those investments to 
be definitely ascertained and was equival- ` 
ent to a realization. In this case the 
company admitted that any profit made 
on the realization of an investment was part 
of its profits for income-tax purposes. In 
Westminster Bank, Ltd. v. Osler (12}, it was 
held that the conversion of war bonds was 
equivalent tothe realization of investments, 
Here also it was admitted by the assessee 
that profits on realization of investments 
should be included in their profits for income- 
urposes. 
To A sela of the authorities cited at 
the Bar, we are again led to the same con- 
clusicn as was arrived at in In re 
Amritsar Protuce Exchange, Lid. (3), viz. 


. that in every case that arises it is to be 


determined on its own facts whether the: 
investment was a part of the ordinary 
business of the investor or otherwise, and 
in this matter the finding of fact arrived 
at by the Income-tax Authorities is conclu- 
sive unless it is found that that fading was 
based on uo material. On going through 
the two balance sheets put in by the asses- 
see as also the auditor's note, Ex. F, and 
taking into consideration the fact that the 
assesses held securities worth more than 
30 lacs as parl of its circulating capital 
and that the securities which were gold 
wese not earmarked, it is difficult to say 
that the opinion of the Income-tax 
Authorities is based on no material. It 18 
true that the profits have nol been utilized 
in the revenus account and that they have 
been carried to the reserve capital en bloc, _ 
but that circumstance is quite consistent 
with the finding of the Income-tax Authorities 
that they were trading profits. The fact 
that no securities were sold during the frat 
six years of their purchase was also pre- 
sent to their minds, and if they still did. 
not draw a conclusion favourable to the 
assessee, they were at liberty to doso. In * 
this view of the case the income derived.. 
by the assessee as remarked in In re 


_ Amritsar Produce Exchange, Ltd. (3) can 





*Pages of (1929) 13 Tax. Oss.—[Hd.] 
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= on no account be deemed to be casual. We 


consider, therefore, that the answer to the. 


first question should be in the affirmative 
and we answer it accordingly. The assessee 
admits that the answer to the second ques- 
tion depends on the decision given on the 
first question and we answer that question, 
too, in the affirmatvie. Even otherwise 
there is against the assessee a clear author- 
ity of this Court reported in Haveli Shah 
Sardari Lal v. Commissioner of Income-tax, 
Punjab (13). The Commissioner will get 
his costs from the assessee. 


D, Answer in the affirmative. 
uae A IR1937 Lah. 435: 173 Ind. Oas. 681; 10 R 
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Appeal from the Peshawar Judicial 
*  Commissioner’s Court 
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Lorp Romar, Lorn Porter 
AND SIR Georez RANKIN 
NITYA NAND AND OTHERS-— 
APPELLANTS 
versus 
Rai Bahadur Lala KARAM CHAND— .| 
RESPONDENT 

Limitation Act (IX of 1908), s. 14 (1)—Suit for 
porrem- sed framed not covering question of 
ow property was to be divided—Appointment of 
arbitrator to decide “all mattera at issue between 
parties" —Arbitrator attempting compromise—Several 
properties divided by agreement — Respondents 
agreeing to pay plaintiff certain amount in lieu of 
certain share and executing pro-note—Compromise 
failing—Award by arbitrator—Appellant treating in- 
complete partition as binding and seeking to enforce 
it in partition suit—Respondent pleading that 
award was void—Preliminary decree in accordance 
with award—On appeal Appellate Court holding 
+ that incomplete partition was binding on parties 
but coulg not be enforced in partition suit—Suit by 
appellant to recover amount on pro-note beyond 
limitation —Case held fell under s. 14 (1) and time 
began to run from date of decree of Appellate 

Court < 
In:a partition suit between members of a joint 
Hindu family, the issnes framed did not cover the 
question as to how the property, if partible, was 
to be divided among the parties, An arbitrator 
was subsequently appointed in the suit to decide 
“all matters at issue between the parties. The arbitra- 
tor took the view that only the issues framed by 
the Oourt had been referred to him for the decision, 
He, however, made no attempt to bring about a 
compromise and succeeded in allocating about 
aeven-eighths of the property by agreement bet- 
ween the parties but the attempt failed as no 
agreement, as to the allocation of the remainder 
could be arrived at. The arbitrator had, by 
` agreement allotted a number of items to the 
different parties in severally on terms that a 
certain sum would be payable in respect of each 


item allotted to a particular party, by him to other - 
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Parties. On failure of the attempt, the arbitrator 
reported the matter to the Court. Inthe Court the 
appellant took up the position that the incomplete 
partition so far as it was arrived at by agreement, 
was binding on the parties and enforceable inthe 
suit. The respondent pleaded that the partition 
was void being incomplete and alternatively that 
the partition proceeding formsd uo part of the 
award ant they were taken without prejudice and 
out of Court and were void A preliminary ‘tecree 
was passed by the trial Courtin accordance with 
the terms of the award without dealing with 
the alternative objection of the resp dent but on 
appeal the decision wag set aside and the Court 
was directed to consider the objection. The Ap- 
Pellate Court also held that the incomplete parti- 
tion although binding on parties could not be 
enforced in the partition suit as nothing was 
referred to the arbitrator beyond the issues framed 
in the suit and that he was not concerned with 
the actual division of the property. The appellant 
then brought a suit to recover a sum from the 
respondent which was due under the award and 
for which a pro-note had been executed by the 
respondent. The suit was beyond limitation: 

Held, that the case fell within the very words 
of s. 14 (1), Limitation Act, and the limitation 
_began to run from the date of the Appellate 
Court's decree as the appellant was seeking toen- 
force the incomplete partition by means of the 
partition proceedings and was therefore founding 
himself upon precisely the same cause of action 
as that upon which the subsequent suit waa 
founded and in seeking to enforce the partition in 
the earlier proceedings, the appellant was actin 
with due diligence and in good faith. [p. 478, col. 2. 


Sir Thomas Strangman, K. C. and Mr. 
J.M. Parikh, for the Appellants. 

Messrs. A. M. Dunne, K. C. and W. 
Wallach, for the Respondent. 


Lord Romer.—These consolidated ap” 
peals ows their origin tocertain partition 
proceedings in the Oourt of the District 
Judge, Peshawar, which were begun as 
17, 1926, and do not 
appar to have yet reached a conclusion. 
Among the plaintiffs in that suit were the 
present appellants Nos. (6) and (7) Lal 
Chand and Sant Ram who were the song 
of a predeceased son of one Lorinda Mall 
who had diedin 1901. The defendants to 
the suit included the respondent Karam 
Chand and Parma Nand (since deceased), 
the only other sons of Lorinda Mall. The 
appellants Nos. 1 to Snow represent the 
interest of Parma Nand. It was alleged by 
the plaintiffs, Lal Chand and Sant Ram, 
in their plaint, that Lorinda Mall and his 
sons and grandsons formed a Hindu joint 
family governed by the Mitakshara Law 
and they sought partition of allthe mov- 
able and immovable properties belonging 
to the joint family and mentioned in 
the plaint, and for possession of the one- 
third share to which on this footing they 
were entitled, Parma Nand, who on the 
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.same footing ‘was entitled to` another 
one-third. share, supported the plaintiffs and 
claimed partition, but Karam Chand, who 
was entitled tothe other one-third, con- 
tested the suit on the ground (among others) 
that ihe family was separate. 

“On March 10, 1927, the District Judge 
framed eight issues, of which the only ones 

. necessary to be mentioned are the follow- 
ing:— 

Sy Does the house-hold of the parties constitute a 
joint and undivided Hindu family ? ....... ... 

(4) Does the family of.the parties follow Hindu 
Law or custom in the matter, of the division of the 
property ? 

(5) What are the proper shares of the parties and 
in what propérty ?" ` ` 

.In April 1928, an order was made under 
the provisions of Seh. II, tothe Oode -of 
Civil Procedure appointing Colonel Garstin 
as arbitrator in the suit to decide “all 
matters at issue between the parties.” It 
may be a question whether this was in- 
tended to refer to him every question at 
issue inthe suit, including the question of 
how the family property, if partible, was 
to be divided among the parties, or whe- 
ther it was intended merely to refer to 
him the issues that had been framed 
by the District Judge. But there can be 
no doubtthatthe arbitrator himself took 


the narrower of the two views as to his. 


Position. For, in his award, to which 
reference must be made hereafter, he said 


this: 

“To April, 1928, it was referred to me as arbi- 
trator for thedecisionof the following issues as 
FETE by the District Judge, Peehawar, on March 10, 


Andhe then proceeded to set out the 
issues in full,, of which, of course, nota 
single one was directed to the mannerin 
which a partition of the property should 
be made. 

Evidence upon these issues was in due 
course taken by tke arbitrator. The pro- 
ceedings were, however, unavoidably 
delayed through one cause or another and 
the litigation seemed likely to be protract- 
ed and expensive. The arbitrator accord- 
ingly made a praiseworthy attempt to bring 
about a compromise between the parties 
—a compromise that would result in an 
agreed division of the property among 
them.. For this purpose, with the consent 
of the parties, he associated with himeelf 
to other gentlemen, Rai Bahadur Dina 
Nath and Captain Hissam-ud-Din Khan. 
The lines upon which these three gentle- 
‘men proceeded were these. Each item of 
the family. property was to be valued 
aud allocated to one or other of the one- 
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third shares in -severalty as at an agreed 
date, the owner of the share to whom the 
allocation was made being treated as 
though he were at that date the purchaser 
from the owners of the twoother third 
shares of their interests at two-thirds of 
the agreed value. In some cases the whole 
of the purchase money was treated as being 
payable on demand; in some cases it was 
treated as being payable by instalments; 
and in many cases the purchase money 
was to carry interest from the date of the 
so-called purchase. It is sufficient to take 
as an illustration one item of the property. 
Itis the item with. which the present 
appeal is concerned, and consisted of a 
bungalow in Peshawar Cantonment. This 
was allocated to Karam Chand who was 
treated as having purchased each of the 
other two-thirds -at the price of 
Rs, 37,286-11-3 on December 1, 1929. In 
the statement of the arbitrator dated 
January 12, 1931,;to which reference will 
be made later, these two sums are stated 
to be payable on demand with interest 
from December 1, 1929. 

This attempt to bring about a division of 
the family property by agreement unfortu- 
nately failed. About seven-eighths of the 
property was allocated in tbe way dea- 
cribed to one or other of the one-third 
shares, but no agreement as to the allocation 
of the remainder could be arrived at. 

In these circumstances, : the arbitrator 
made his award on December 20, 1930, .He 
found upon the first issue that the house- 
hold of the parties constituted a joint and 
undivided Hindu family. That issue hav- 
ing been so decided, it was admitted by 
everyone that the property was to be 
divided into three equal shares of which 
Karam Ohand was entitled to one share, 
Parma Nand to another share and Lal 
Chand and Sant Ram to the remaining 
share; and the arbitrator decided the 
fourth and fifth issues accordingly. He 
found also that all the movable and 
immovable property mentioned in the 
plaint was joint with a certain exception 
that is now immaterial. He referred at 
some length to the attempts that he had 
made to bring about a compromise between 
the parties, and said that he had made it 
clear to the parties that the division of the 
joint property that he had made had been 
made without prejudice to the main ques- 
tion in the suit, namely, whether the family 
had or had not the status of a joint Hindu 
family. He then added this :— 

“I had hoped by taking the course I did that 8 

e 
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compromise would be effected and further litigation 
in Court would be brought to an end: if I failed, 
then nothing I had done would in any way prejudice 
the question of jointness or not of the family. . . . 
I much regret to admit that in the end I have not 
succeeded in bringing about a compromise. I can 
claim that, asone of the parties remarked to me, 
‘fourteen annas in the rupee’ have been decided: 
the remaining ‘two annas' I may say have been the 
rock on which we have cometo grief.” - 

At the end of his award he made a fur- 
ther reference to the altempted compromise 
in these words :— 

“Before concluding, I must express my keen regret 
and disappointment at having failed to effect a com- 
promise between the parties whereby this long 
drawn-out dispute would have been settled for all 
time. I can only hope that the many hours 
Which I and the two gentlemen associated with 

_ me have given to these proceedings will not have 
been entirely in vain.” 

‘Then, after expressing his thanks to 
those gentlemen, he concluded his award 
by saying that he was sending separately 
a statement showing what division of joint 
property he had been ablé to make. 

This statement, whichis dated January 
12, 1931, is headed “Arbitrator’s report re- 
division of joint property” and is sub- 
divided into seven sub-statements. Hach 
of the first six purports to show the amount 
due from the owner or owners of a cne-third 
to the owner or owners cf another one-third 
in respect of the property allocated to the 
-former in the way already described. The 
seventh sub-statement is headed: “The 
following items remain to be setiled” and 
sets out all the items of family property not 
included in any of the six preceding sub- 
statements. .The only two of these precede 
ing six sub-statements that are material 
for the present purpose are those numbered 

-3 and 5, respectively. The former of these 
is headed, “Amounts due to Lala Parma 
Nand by Rai Bahadur Karam Cnand”: the 
latter is headed, “Amounts due to Lalas 
Lal Chand and Sant Ram by Rai Bahadur 
Karam Ohand.” Each of them contains 
(amongst others) this item ın the first 
column :— 

“One-third of Rs. 1,11,860-1-9 (made up as fol- 
lows) on account of purchase price of bungalow in 
Peshawar Cantonment,” 

And opposite to it in the second column 
is the sum of Rs. 37,28¢-1)-3. Then there is 
set out in the first column details showing 
how the sum of Rs. 1,11,860 1-9, represent- 
ing the value of the bungalow, was arrived 
at, and then followsthe statement already 
referred to that the item of Rs. 37,286-11-3 
was payable on demand with interest at 
41 percent. per annum, commencing from 
December 1, 1929. ; 

The meaning and effect of this award and 
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statement would not seem to admit of any 
great doubt. The award is one upon the 
issues that had been framed by the District 
Judge and which, rightly or wrongly, the 
arbitrator considered to be the only matters 
referred to him, and upon nothing else. 
The statement, on the other hand, would 
seem to be no more than a record of the 
extent to which the negotiations for a 
complete com promise of the whole suit had 
proceeded. These negotiations had unfortu- 
nately brcken down, and none of the 
co-sharers in the family property was bound 
or in any way prejudiced by the incomplete 
partition recorded in the statement. If and 
when the Court should pass a decree for the 
partitioning of the family property it might 
weil be that this incomplete partition 
would be utilised in whole or in part as 
the arbitratcr had hoped would be the 
case; but it is difficult to see how any of 
the parties could be bound by what had 
taken place during the negotiations for a 
compromise that was never effected. This, 
however, was not the way in which the 
matter was regarded by Parma Nand or by 
Lal Chand and Sant Ram. The statements 
Nos. 3 and 5 had shown, amongst cther 
things, a sum of Rs. 16,79°-5-9 due to them 
from Karam Chand, and on December 10, 
1930, a letter was sent by them to Karam 
Chand demanding payment cf this sum and 
adding :— 

“Besides that we also draw your attention to the 


money due on other items: as well, which we hope 
you will kindly make it point to remit on due dates 


` and not necessitate reminders.” 


They were in fact insisting upon the 
carrying out by Karam Onand of the 
tentative agreements made during the 
compromise negotiations, and recorded by 


‘the arbitrator iu his statement of January 


12, 1930. 


Karam Chand for his part treated the 
matter quite differently. In the objections 
to the award that he filed on January 20, 
193], he contended that the award was not 
a complete award and was, therefore, void. 
When this objection was developed by his 
Counsel before the Senior Subordinate 
Judge, it was found to mean that it was 
the duty of the arbitrator to effect a divi- 
sion of the whole family property, and that 
as he had not done so, the award was 
incomplete and should be set aside. But 
he also objected, and apparently in the 
alternative, that the partition proceedings 
formed no part of the award, that they 
“were taken without prejudice and out of 
Qourt and are void,” As to the arbitrator's 
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award on the first issue he objected that 
tle arbitrator had not given him or the 
other parties “any opportunity for argu- 
mente or for making a representation in 
respect thereof.” This last objection was 
somewhat summarily overruled by the 
Senior Subordinate Judge of Peshawar when 
the matter came before him on February 
19, 1932. As tothe first of the two former 
objections he he!d that the actual division of 
the property was not one of the matters 
referred tothe arbitrator. “There was no 
issue," he said, “onthe point of division of 
the property, he did not settle it in his 
award.” He accordingly overruled the 
objection, But he did not deal with the 
latter and alternative of the first two 
objections; and it is. not clear from his 
judgment whether or not he regarded the 
division recorded in the statement of 
January 12,1931, as being binding upon the 
parties. Nor does the formal decree that 
was drawn up throw any light upon this 
question. It is, so far as“ material, in these 
terms :— 

“Tt is ordered that a preliminary decree be and the 
same is hereby passed in accordance’ with the terms 
of the award for the partition of the property and for 
accounts.” 

The property here mentioned would 
seem tomean the whole property; but the 
learned Judge may have intended that the 
partition should follow the lines of the 
partition made by the arbitrator so far as 
the property comprised in that partition was 
concerned. 


From this judgment Karam Chand 
appealed. In his grounds of appeal he 
again put his case as to the division in 
altervative ways. He said: (a) that the 
Subordinate Judge was in error in holding 
that the arbitrator was not required to 
divide the whole of the property, (b) that 
the division of the property etfected was 
no part of the award in the case but was 
a separate proceeding. He does not seem 
on this oecasion to have contended that 
the division was void, but his contention 
(b) seems to indicate thet he read the 
decree for partition pronounced by the 
Subordinate Judge in the way suggested 
above. He also repaated his contention 
that he- had not been permitted to argue 
upon the firstiesue referred to the arbitrator, 
namely, the issue whether the family was a 
joint Hindu family. 

OnMay 17, 1933, the Judicial Commis- 
sioners pronounced their judgment upon 
the appeal. They held that the objection 
of Karam Chand as to the first issue had 
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not been sufficiently considered by the 
Court below. They accordingly seb . aside, 
the order confirming the award and directed 
the Court below to re-consider the matter, 
Bat they agreed with the Court below 
that nothing was referred to the arbitrator 
beyond the eight issues and that he was not 
concerned with the actual division of the 
property. They accordingly overruled 
Karam Chand’s objection, (a). As to his 
objection (b) they said this :— 

“Objection No. 17 isto the effect that the partition 
which has been effected with the consent of the 
parties through the intervention of Colonel Garstin 
and the gentlemen whom he asked to assist him 
cannot be regarded as part of the award. This 
objoction is, of course, entirely inconsistent with the 
objection that the award is incomplete, but on that 
former objection we have already given our decision 
in agreement with the Court below that actual parti- 
tion of the property was not a matter referred to the 
arbitrator. It follows that the actual partition of a 
portion of the property consented to by the parties 
and assisted by the efforte of Colonel Garstin and 
others as mediators did not form part of the arbitration 
proceedings and cannot be covered by any judgment 
or decree in the present suit. That incomplete 
partition of the property has certainly been effected 
with the consent of the parties and has resulted in 
the contested subject-matter of the suit being very 
greatly reduced, but otherwise, though very beneficial 
in the interest of the litigants, it can have no effect 
upon the suit before us.” 

Pausing here it seems clear that the 
present appellants had throughout regarded 
the incomplete partition as binding upon 
all parties and had been trying ta have the 
terms of that partition enforced by a 
decree of the Subordinate Judge in the 
partition proceedings. It is otherwise 
difficult to understand why in those pro- 
ceedings Karam (hand was endeavouring 
to obtain a decision that the arbitrator 
had failed in his duty in not completing 
the partition, and alternatively that the 
incomplete partition was no part of th 
award. s 

Now this decision of the Judicial Gommis- 
sioners—from which no appeal was ever 
brought—must be taken as having finally 
decided that the incomplete partition 
effected by the arbitrator was binding upon 
the parties; taey could not otherwise have 
held that the properties comprised in it no 
longer formed the subject-matter of the 
suit. But they also beld that it could not 
be enforced if those proceedings. If, 
tharefore, it was to be enforced at all, a 
separate suit would have to be instituted; 
and accordingly on July 15, 1933, the 
present appellants filed their plaint ‘in the 
suit that is now before their Lordships. By 
‘the suit they sought to recover from the 
respondent Karam Onand the moneys shown 
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to be payable by him to them in the state- 
ment of the arbitrator of January 12, 1930, 
including the sum of Rs. 74,573 6-6, the 
price of their shares in the bungalow in 
Peshawar Cantonment. 
item claimed in the suit with which their 
Lordships are now concerned. It will be 
remembered, however, that according to the 
statement this sam was payable on demand 


_ with interest at 44 Ser cent. per annum 


from December 1, 1929. Karam Chand 
accordingly pleaded that the claim to this 
item was barred by the Indian Limitation 
Act, 1908. He also disputed most, if not 
all, of the other items claimed by the 
appellants in the suit and issued a so-called 


counterclaim in respect cf sums that he. 


alleged were payable to him under the parti- 
tion. 

On May, 11, 1935, the Subordinate Judge 
delivered judgment in tke suit and counter- 
claim which had been ecnsolidated by order 
of the, Court. He found that no balance 
there was due from the respondent to the 
appellants the sum of Rs. 4,74,227-13-11. 
This sum included the above-mentioned 
sum of Rs. 74,578-66 in respect of the 
bungalow, together with interest thereon 
from December 1, 1929, to July 5, 1930, 


“amcunting to Rs. 2,004 or Rs. 76,577-6-6 in 


all. The Subcrdinate Judge, basing his 
decision ons. 14 (11 of the Limitation Act, 
held that the claim of the appellants to 
this item was not barred by lapse of time, 
inasmuch astime under the Act did not 
begin to run until May 17, 1933, being 
the date on which the Judicial Commis- 
sioners had given their judgment in the 
partition suit. The sub-section in question 
is in these terms: 

“Section 14.—(1) In computing the period of 
limitation prescribed for any suit, the time during 
which*the plaintiff has been prosecuting with due 
diligence another civil proceeding, whether in a 
Court of first instance or inthe Court of Appeal, 
against the defendant, shall be excluded, where the 
proceeding isfounded upon the same cause of action 
and is prosecuted in good faith in a Court 
which, from defect of jurisdiction, or other cause of 
a like nature, is unable to entertain it.” 


From this judgment of the Subordinate 
Judge both parties appealed to the Court 
of the Judicial Commissioner on a great 
number of points, and both parties appear 
to have been partially successful. In 
particular, the respondent was successful 
in his plea of the Limitation Act as a 
defence to the claim in respect of the 
bungalow. “The cause of action on which 
the present suit is based", said the 
Judicial Commissioners “had nothing to 
do with the cause of action which was 
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the basisof the previous suit in which the 
award was given.” The result of the 
appeals was that on March 27, 1936, the 
appellants were given a decree for 
Rs. 5.77,861-3-2 from which had to be 
deducted the eum of 1,12,953 12-3 decreed 
to the respondent on his appeal, leaving 
anet balance of Rs. 4,64.907-8-11 due to 
the appellants with effect from May 11, 
1935 (the date of the decree of the trial 
Judge). As both parties had been par- 
tially successful, each of them was ordered 
to pay his own costs ofthe appeals. || 

From this judgment of the Judicial 
Commissioners, so far as it relates to the 
claim of the appellants in respect of the 
bungalow, an appeal has now been brought 
to His Majesty in Council. 

Their Lordships are unable to agree 
with the Judicial Commissioners that the 
Limitation Act enables the respondent 
to evade payment for the _ appellants’ 
shares in this item of the joint property 
which he acquired under the partition 
made by the arbitrator. It is unnecessary 
for their Lordships to consider which 
article of the Act is applicable to such 
a suit asthe present one; for, in their 
Lordships’ opinion, the Subordinate Judge 
was right in holding that, whatever may 
be the period of limitation prescribed for 
such a suit, that period did not begin 
to run until May 17, 1933. Their Lord- 
ships have already given their reasons for 
thinking that up to that date the appel- 
lants were seeking to enforce the in- 
complete partition by means of the parti- 
tion proceedings. They were, therefore, 
founding themselves upon precisely the 
same cause of action as that upon which 
the present suit is founded. But on May 
17,1933, it was held by the Judicial 
Commissioners that the effect of the 
incomplete partition wasto remove all the 
properties with which it dealt from the 
purview of the suit; in other words that 
they had no jurisdictionin that suit to deal 
with any claims under such partition. 
No one can suggest that in seeking to 
enforce the partition in the earlier pro- 
ceedings the appellants were not acting 
with due diligence or in good faith. The 
case accordingly falls within the very 
words of s. 14 (1) ofthe Indian Limitation 
Act, 1908. f , 

For these reasons, their Lordships are of 
opinion, and will humbly advise His 
Majestý, that the appeal should be allowed, 
and that the decree of the Judicial Oom- 
missioners of March 27, 1936, should be 
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varied by adding the sum of Rs. 74,573-6 6 
with interest thereon atthe rate of 44 per 
cent. per annum from December 1, 1929, to 
May 11, 1935, tothe sum thereby decreed 
to the appellants. 

The respondent must pay the costs of this 
appeal. 

8. Appeal allowed. 

Solicitors for the Appellants.—Messrs. 
T. L, Wilson &Co. 

Solicitors for the Respondent.—Messrs. 
H.S. L. Polak & Co. 
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ae _ LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 178 of 1937 
June 16, 1937 
Tex OHAND AND ABDUL RaAgHID, JJ. 
Mzsses. PARAS DASS-MUNNA LAL— 
PETITIONERS 
versus 
COMMISSIONER or INCOME-TAX, 
PUNJAB, NORTH-WEST FRONTIER AND 
DELHI PROVINOES—RESPONDENT 

Income Taz Act (XI of 1922), s. 23 (2), (3)—“Evi- 
dence” in s. 23 (2) includes circumstantial evidence— 
Held after considering the evidence that there was 
suficient material before Income-tax Oficer for reject- 
ing account bovks and fixing sales at Rs. 1,50,600 and 
applying 15 per cent. profit rate on sale. 

‘The word “evidence as used in sub-s. (2) of s. 23, 
Income Tax Act, obviously cannot be confined to 
direct evidence. This word is comprehensive enough 
to cover circumstantial-evidence, 

.The assessee had omitted to enter iato his account 
books certain purchase transactions rmounting to 
Re. 1,39,000 in view of the omission from the books 
of the assessee of the transactions referred to above, 
the Income-tax Officer came to the.conclusion that the 
books did not reveal the true extent of his business 
both as regards sales and -as regards profits. In 
view of the large business that had been carried on 
by the assessee for the ten years from 1925-26 to 
1934-35, the sales for the accounting period were fixed 
at the sum of Rs. 1,50,000, The Income-tax Officer 
calculated the profits at a flatrate of 15 per, cent. for 
wholesale business, Though the sale for the account- 
ing period was shown as considerably diminished, 


the expenditure account as shown in the account. 


books was the same. The assessee himself had shown 
that he had made a profit of 15 per cent. on the sales 
in the subsequent year : 

Held, that the omission of the transactions from 
the account books of the assessee did provide some 
material justifying the rejection of the accounts. It 
was notopento the High Court to go intothe ques- 
tion of the sufficiency of this material, 

Held, also that there was material for fixing the 
sale at Rs. 1,50,000 and applying a. flat rate of profits 
of 15 per cent. on the-sale, Commissioner of Income- 
taz B. & O. v. Kameshwar Singh (1), followed. 


‘Mr. Kirpa Ram Bajaj, for the Peti- 
tioners. 

Messrs. Jagan. Nath Aggarwal and-S, M. 
Sikri, for the Respondent. - 
Abdul Rashid, J.—This is an applica- 
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tion under s. 66 (3), -Income Tax Act 
praying thata mandamus be issued to thé 
Commissioner of Income-tax, Punjab, 
North-West Frontier and Delhi Provinces, 
requiring him to state the case of Messrs. 
Paras Das-Munna Lal, Oap Merchants, 
Delhi, and refer it to this Court for the 
determination of the question of law 
arising therein. The question of law has 
beer formulated by the assessee in the 
following terms: 

“Whether there .is any, material on the record 
justifying the rejection cf accounts and estimating 
the sales at Rs. 1,50,000and applying a flat rata 
of 15 per cent. profits to the sales;” 

The, assessee, who .is- a cap manufac 
turer, carries on wholesale trade‘in that 
commodity in the Oity of Delhi. The 
sales as shown by his account books for 
the last 10 years are as follows :— i 


1925-26 Rs. 2,70,336 

1926-27 „ 2,20,909 

1927-28 „n 212,340 
1928-29 » 135,114” 
199640 yy 2,24,784 

1930-31 „ 1,85,979 
1931-32 » L55 |! 
1932-33 „51,380 ' 
1933-34 n 49,380 
1934-35 „ 81,866 ` 


The books show a. capita] account of 
Rs. 1,20,000 which is increased or decreased: 
by the profit or loss shown in each year.. 
During the assessment for the year 1934-35, 
it came to the knowledge of the Incomestax: 
Authorities that the assessee had pur- 
chased a house in Uhandni Chowk seven 
years previously for a sum of Rs. 50,000, 
and that he had been realizing its rent 
amounting to Rs. 2,320 per year. Neither- 
the purchase of-the house nor the realiza- 
tion of thetrent was shown in any of, the’ 
books of account produced by the assessee.. 
The amount of rent was also not included 
in the return made by the assessee. -It 
also came to light that the adopted son of 
the assessee had been implicated in a 
conspiracy case some time in the year 
1931 or 1932 and the assessee had spent. 
a sum of about Rs. 50,00 in defending. 
him. Property worth Rs. 18,000 had. 
been purchased by the ussessee in October, 
1933 and another house was purchased by. 
him for a sum of Rs, 21,000 in June 1934.. 
None of the four transactions referred to - 
above find any place in the account books‘ 
of the assessee. The accounting period in: 
this case is July 5, 1932, to June 24, 1933. . 
The books of the assessée show that: 
sales amounting to Rs. $1,866 -had: taken 
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place during this period. In view of 
the omission from the books of the 
assessee of the transactions referred to 
above, the Income-tax Officer came to the 
conclusion that the books did not reveal 
the true extent of his business both as 
regards sales and as regards profits. In 
view of the large business that had been 
carried on by the assesses for the ten years 
from 1925-26 to 1934-35, the sales for the 
accounting period were fixed at the sum cf 
Rs. 1,50,000. The Income-tax Officer cal- 
culated the profits at a flat rate of 15 per 
cent. for wholesale business. The assessee 
was taxed on an income of Rs. 20,841 to 
tax and super-tax aggregating Rs, 2,575-1-0 
as against the declared income of 
Rs. 3,983-5-4 from property and Ra, 3,63¢-3-8 
from business. The Assistant Commis- 
sioner of Income-tax rejected the sppeal of 
the assessee and the Oommissioner declined 
to make a reference to this Court under 
s. 66 (2), Income Tax Act. 

- The case of the aseessee was that the 
sums of Rs.- 50,000 for the purpose of pur- 
chasing alouse in Chancri Chowk, Delhi, 
Rs. 50.000 ior the expenses of tke conspi- 
racy case, and Rs, 39,000 for the purchase 
of property in the years 1933 and 1934 were 
not shown in-his books, as these sums were 
taken from the’ reserves of money that he 
had at home. This explanation was found 
to be utterly unsatisfactory by the Income- 
tax Authorities, and they accordingly came 
to. the conclusion that the accounts of the 
assessee did not reveal the true state 
of his business and that bis inecme could 


Not properly be deduced from those books, 


In the circumstances I am of the opinion 
that the cmission of these transactions 
frem the account books cf the assessee did 
provide some material justifying the rejec- 
tion of tLe accounts. It is not open to the 
High Court to go into the question of the 
sufficiency cf this material. 

The next question for consideration is 
whether the estimate of Rs. 1,50,000 is 
based on any material. The main ground 
given by the Income tax Authorities for 
fixing ihe sales at Rs, 1,50,000 for the 
year under assessment is the fact that the 
assessee had been carrying on 8 very large 
business from 1925 to 1934. His sales in 
the year.1925-26 amounted to Rs. 2,70,336. 
The sales in the year 193! 32 amounted to 
Rs. 1,54,785. Thereafter there was a 
sudden drop. The sales in the next three 
years amounted to Rs. 51,300, Rs. 49,380 
and Rg. 81,666, respectively. It appears that 


‘the figuree of Rs. 1,50,000 was worked out 


‘be confined to direct evidence. 
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by taking a rough average of the business 
of the assegsee for the last ten years. Past 
assesAments therefore provided the mate- 
rial for the fixing of the sales at Rs. 1,50,000, 
Though the sales in the last three years, 
according to the books of the assessee, 
decreased considerably, there was no 
consequent decrease in the staff employ- 
ed by the assessee or in the overhead 
charge. The shop expenditure in 1925-26 
when the sales amounted to Rs. 2,70,336 
was Rs, 5,365. In subsequent years the 
expenditure account throughout has been 
between Rs. 5,000 and Rs. 6,000. 

The word “evidence” as used in sub-s. (2) 
of s. 23, Income ‘Tax Act, obviously cannot 
This word 
is comprehensive enough to cover cir- 
ceumstantial evidence. The- circumstances 
alluded to above, in my opinion, provide 
material for fixing the sales during the year 
under review at the sum of Rs. 1,£0,000, 


‘In the year 1933-34 the assessee himself 


showed that he had made a profit of 15 per 
cent. on tLe sales, There was, ‘therefore, 
material for the Inccmestax Officer to -come 
‘to the conclusion that a flat rate of lo per 
cent. was a reasonable rate of proit’ in this 
case. The rate of profit so far as retail trade 
in caps is concerned, according to the 
Incomestax Officer, is 25 per cent. 

In a case reported in Commissioner of 
Income-taz, B. & O. v. Kameshwar Singh (1), 
an asseesment was made under s. 23 (3), 
Income Tax Act. It was argued in the High 
Court in that case that the Income-tax 


Officer was not entitled to make a guess 


without, any evidence. The Court agreed 
with that contention. but held that the state 
ôf affairs in the previous years, coupled 
with the fact that the assessee had a large 
mortgage loan business and must have 
enforced mortgages by sale on many pre» 
vious occasions afforded ample material for 
the assessment made. When the case went 
upto the Privy Oouncil, their Lordships 
agreed with the observations made in the 
judgment of the High Court and added that 
if the assessee wished to displace the Taxing 
Officer's estimate, it was open to him to 
adduce evidence of all his purchase tran- 
sactions during the year and of the financial 
results thereof which he apparently had 
made no attempt todo. Following Commis- 
sioner of Income-tax, B. & 0. v. Kameshwar 
Singh (1), I would hold that in the present 
(1) 12 Pat. 318; 142 Ind. Oas. 437; A IR 1933 PO 
108; 601 A 146; Ind. Rul. (1933) P O 77; (1933) M W N 
439; 64M L J 612; 37 L W 701; 37 O W N 598; (1933 
nat 527; 14 P L T 341; 35 Bom. L R 731;57 OL 


18 (PO). 
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case, there was evidence justifying the 
rejection of the accounts, and justifying the 
fixing of the sales at Rs 1,50,000 and apply- 
ing a flat rateof Rs. 15 per cent. profits 
under s. 23 (3), Income Tax Act. I would 
therefore dismiss this application but leave 
the parties to bear their own costs. 
Tek Chand, J.—I agree. 


D. Application dismissed. 





NAGPUR HIGH COURT 
Second Appeal No. 350 of 1935 
August 12, 1938 
Nryoa@i AND POLLOCK, JJ., afterwards 


Nuyoa, 
SURAJDEEN—P.atntive—APPELLANT 
versus 
ISHWARI PRASAD AND ANOTAER— 
DEFENDANTS— RESPONDENTS 

C. P. Land Revenue Act (II of 1917), ss. 125, 127, 
128, 138-—Notice of demand, if necessary—" Assigns” 
in 3. 125 does not include non-possessory mortgagee— 
Instructions in Revenue Manual—Nature of —Failure 
to observe—Sale, if invalidated—Sale free of en- 
cumbrance is general rule—When burdened with 
encumbrance. 

It is not obligatory on the Tahsildar to cause 
notice of the demand to be served on any defaulter; 
it isa step which under s. 127, O. P. Land Revenue 
Act, depends on the discretion of that officer. 

The word “assigns” as used in s, 125 does not 
include a non-possessory mortgages. 

The instructions contained in Revenue: Manual, 
Vol. TI, p. 43, are mere executive instructions and 
have not the force of law. Failure to observe the 
instructions does not amount to an illegality so'as 
to invalidate the sale. 

Under s. 138, O. P. Land’ Revenue Act, sale free 
of incumbrances is the rule, and sale subject to 
incumbrances is an exception. The Deputy Com- 
missioner would make an order only when he does 
not wish to sell free of incumbrances. That would 
be when he gets notice of the existence ef incum- 
brances. It is therefore for the mortgagee to see 
that his mortgage was brought to the knowledge of 
that officer. 

S. A. from the appellate decree of 
the Court of the Additional District Judge, 
Saugor, dated April x, 1935, in Civil Appeal 
No. 32-A of 1934 confirming the decree of 
the Court of the Subordinate Judge, Second 
Olass, Saugor, dated: April 4, 1934, in Civil 
Suit No. 158 of 1933. nee f 

Order of Reference -- 

Niyogi, J.— (March 4, 1937).—After hav- 
ing heard this appeal atsome length Iam 
inclined to think that this appeal, in “view of 
the value of the subject-matter as well as 
the important questions of law involved 
in it, is a fit one for being heard by the 
Division Bench. | sak 

_ The facts are simple. The plaintiff's suit 
is.one to recover possession of village 
Motiya. The plaintiff had obtained on 
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September 29, 1922, a final decree for sale 
on a mrotgage which was for an amount 
exceeding Rs. 7,000. The decree was sent 
to the Collector for execution and the village 
Motiya was sold on December 15, 1932, 
andthe plaintiff became the purchaser. 
The sale in his favour was confirmed on 
February 7, 1933. Itison the strength 


-of this sale that the plaintiff lays his claim 


to the village. 

During the pendency of the Collector's 
proceedings that village was sold on 
October 1, 1932, free from incumbrances 
under the orders of the Deputy Oommis- 
sioner for default in payment of land 
revenue for 1931-32 amounting to Rs. 122-4-6 
and it was purchased by the defendant 
Ishwari Prasad for Rs. 202 free of incum- 
brance, 

The competition is between the two pur- 
chasers. The plaintiff who was the later 
purchaser attacked the previous sale in 
defeudant’s favour on the ground that it 
had been held during the pendency of 
the Collector's proceedings and thac con- 
sequently the defendant's sale could not 
bind him. He also asserted it as a 
fictitious and fraudulent sale. The defen» 
dant onthe other hand contended that 
there was in fact nosaleof Mouza Motiya 
in favour of the plaintiff and thatin any 
case the sale having been conducted by 
a Zamadar, that is tosay, an officer below 
the rank of Nuib-Tahsildar, it was nota 
valid sale. The Courts below held that 
the doctrine of lis pendens did not come 
into operation as the sale in favour of the’ 
defendant was for recovering the arrears 
of land revenue which was the first charge 
on the Village and that the mortgagee’s 


right could not prevail against the 
Crown's prerogative right of . first. 
charge on the village. It was further 


held that there was no sale in fact of 


Mouza Motiya in plaintif’s favour and 
that, if it was held, it was invalid. The 
plaintiff's plea that the defendant's sale 


was fraudulent was negatived. On these 
findings both the- Courts below agreed in 
dismissing the suit. : 

On behalf ofthe appellant the findings 
that the defendant's sale was not affected 
by the doctrine of lispendens and that the 
defendant’s sale was not ‘fraudulent are 
not challenged here, but the other findings 
are impeached, andit is also contended’ 


> 
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that the sale in- favour of the defendant => 


was ulira vires the Revenue Officers 
and was therefore void and ineffective. 
Asto the’ questicn whether there was 


a 
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actually a sale of Mouza Motiya the 
position is this. The sale by auction was 
commenced by the Tahsil zamadar on 
December 15, 1932. On that date the 
highest bid offered wus the one of 
Rs. 3,900 by the plaintiff Surajdin. It 
appears thaton that day the Tahsildar 
“was on tour and the report was made to 
him on December 16, 1932. The Tahsildar 
did not -accept fhe bid as final and 
ordered the auction to be continued. 
. The record does not show whether the 
property was again auctioned as directed 
by the Tahsildar, but the Tahsildar on the 
next day, that is, December 17, 1932, 
reported to the Sub-Divisional Officer 
that the village Motiya had already been 
auctioned on October 1, 1932, and was 
knocked down in favour of the defendant 
Ishwari Prasad and that it had been 
sanctioned by the Deputy Oommissioner 
on November 15, 1932, In spite of this 
report of the Sub-Divisional Officer con» 
firmed the sale of Mouza Motiya in plaintiff's 
favour and ordered sale certificate to be 
issued to the plaintif. The question 
-which now arises here is whether the 
village Motiya was actually sold to the 
- plaintiff and if it was not, whether he 
was entitled to the sale certiticate. 

In this connection there arises another 
‘question. Under s. 141, P. Land 
-Revenue Act, 1917, every sale of immov- 
_able property is required to be heldby 
public auction, either by the Deputy 
‘Commissioner. or by a Revenue Officer 
: appointed by bim in this behalf. In 
` accordance with the Rules framed by the 
- Local Government as.to execution of 
decrees transferred to Oollectors,. the 
Deputy Commissioner is empoweréd to 
depute by an order any officer subordinate 
to bim not below the rank of Naib- 
Tahsildar to conduct the sale: see r. 10 
(2) of the Rules, at p. 173 of O. P. Revenue 
Manual, Vol. IL. That means that according 
to the rules the sales in Collector's proceed- 
ings cannot be conducted by any officer 
below the rank of WNaib-Tahsildars. In 
this case the sale was actually conducted 
by a zamadar who was below the rank 
of Naib-Tahsildar. Consequently, the 
‘question arises whether tLe sale so con- 
ducted was a valid sale, and if not valid, 
initially whether it could be validated 
bythe subsequent confirmation by the 
Sub-Divisional Officer. - 

The above questions :f law are not so 
material as the cne which follows. It 
-4B 88 to the legality of the auction sale 
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held on October 1, 1932, in defendant's 
favour, to recover the arrears of land 
revenue. If this sale was a valid sale, then 
the subsequent sale in favour of the 
plaintiff even though valid will convey no 
title tohimas the title had already 
passed to the defendant, but if the sale in 
favour of the defendant was invalid, then 
even if the plaintiff's sale is invalid, the 
plaintiff will be relegated tohis execution 
proceedings which he could have to revive. 
the sale on the 
ground that the obligatory provisions in 
regard to sales of revenue paying 
villages held for non-payment of arrears 
of land revenue asembodied in s. 128, 
O. P. Land Revenue Act, read with in- 
structions contained in Revenue Manual, 
Vol Il, p. 43, were not complied with. 
Jt is urged that no notice of demand 
was served on the plaintiff allbough as a 
mortgagee the plaintiff was liable to pay 
arrears of revenue and was a defaulter 
within the meaning of that term used in 
s. 125, O. P. Land Revenue Act. [t is 
further urged that all the facts which 
were necessary to be stated as required 
by the instructions issued by the Local 
Government were not set forth in the 
report made by the subordinate revenue 
officer tothe Deputy Commissioner to 
justify theeale of the village free from 
incumbrances and that it was also tke 
duty of the Deputy Commissioner to 
enquire whether the various alternative 
courses mentioned ins,128 of C. P. Land 
Revenue Act had been exhausted before 
he ordered the village to be sold free of 
incumbrances. The question which on 
whether the 
sale in defendants favour ‘can be in- 
validated on the ground that the Revenue 
Officers who were responsible for holding 
it failed to observe the law and the 
Local Government's instructions governing 
such sales. 

This. case is important for this reason 
that in consequence of the failure on 
the part of the Revenue Officers to 
apprise the mortgagee of the village of 
the default made by the owner in payment 
of land revenue which amounted to 
only Rs. 122 and some annas, the result 
has been that on the one hand the 
plaintiff who was the mortgagee lost his 
security which was worth more that 
Rs. 7,000 and the defendant has got the 
property free from incumbrances for the 
paltry sum of Rs. 202. The sale in 
favour of the defendant: has, therefore, 
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resulted ih ‘great injustice and itis in- 
cumbent on the Courts of justice to 
‘scrutinise the transaction minutely to see 
if it wasin conformity with the letter 
and spirit ofthe law governing revenue 
sales. Itis forthis reason that I think 
that this is an eminently fit case for 
being heard by the Division Bench of the 
High Oourt. . 

-The questions of law which arise in this 
appeal may be summarised as follows :— 

(1) Whether in fact Mouza Motiya 
was sold by auction ? 

sale held by the 


(2) Whether the 
zamadar, who was an officer below the 


rank of Naib-Tahsildar, was a valid sale ? 

(3) If the sale was never held or 
having been held, it- was invalid, whether 
its confirmation by the Sub-Divisional 
Officer and the eventual issue of sale 
certificate resulted in validating the sale ? 

(4) Whether the sale in defendant's 
- favour held on October 1, 1932, can be 
regarded as a valid sale if it is found that 
the Revenue Officers concerned . failed 
to conform to the requirements of s. 128, 
©. P. Land Revenue Act, and the Local 
Government's: instructions contained in 
Vol, IL of the O. P. Land Revenue 
Manual. s < 

I refer this case to my Lord, the Chief 
Justice, for directing it to be heard by the 
Division Bench. : 


Mr. D. N. Choudhary, R. B., for the 
Appellant. . 
Messrs. R. N. Padhye and W. B. Pen- 


dharkar, for Respondents. No. 1. 
Opinion 

Niyogi and Pollock, JJ.—(March 
8; 1938).—It iš unnecessary to recapitu- 
late the facts as they are already 
sət fcrth in the order of reference. The 
. main question which goes to the roob of 
the case and which has been elaborately 
debated at the Bar is : . 

Whether the sale in defendant's favou 
held on October 1, 1932, can be regarded 
as a valid sale if it is found that ths 
Revenue Officers failed to conform to the 
. requirements of s. 128, O. P. Land Revenue 
Act, and the Local Government’s instruc- 
tions contained in Vol, [1 of the O. P. 
Revenue Manual. - ii 

It may be recalled that the village 
Motiya was sold free of incumbrance 
for recovering arrears of land revenue. 
On behalf of the appellant (plaintiff) it 
is contended that under s. 125 of the 
O. P. Land Revenue Act he, as a mortgagee 
.f the village, should be deemed to bea 
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word “assigns” in tke light 
planation. 


-cial Dictionary, 
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defaulter to whom notice of demand 
ought to have been given under s. 127. of 
that Act before putting the village to 
sale. It must be observed at the outset 
that itis not obligatory on the Tahsildar 
to cause notice of the demand to be served 
on any defaulter; it is a step which 
under s. 127 depends onthe discretion of 


that officer. Granting for the nonce that the 
Tahsildar should have issued a notice 
of demand, the question is ‘Was the 


plaintiff as a mortgagee simpliciter entitled 
to any notice?” Section 125 declares 
that all the persons with whom seitlement 
their representatives and 
assigns shall become jointly and severally 
liable for such arrear and shall be 
deemed to be defaulters within the 
meaning cf the .Act. The explanation 
appended to that section says that the 
term “assigns” in this section includes 
a mortgagee in possession and a thekedar. 
The plaintiff was indeed a mortgagee 
but not a mortgagee in possession. Did 
the Legislature intend. to attach so 
wide a meaning tothe word “assigns” 
as to include a mortgagee notin possession ? 
It cannot be presumed thatthe Legislature 
appended the explanation withont 
attaching toit any special significance. 
The intention of framers of the Act has 
therefore to be gathered by .reading the 
of the ex- 
The word ‘‘assigns” is com- 
plementary tothe word “representatives” 
used: in s. 125. ‘‘Assigo” means a person 
substituted for another by an act of 
some kind or another. Every one who 
takes by an act, e.g. a deed or will—of.a 
prior owner is his assign—Stroud’s Jadi- 
p. 131 (2nd Edition). 
It is used in cpposition to “representatives” 
Receiver in bankruptcyor heir who take 
ex lege, i.e. by operation of law. The 
words ‘representatives and assigns” 
therefore signify transferees by operation 
of Jaw or act of parties. The word 
‘assigns applies to purchasers, donees, 
lessees or mortgagees with or without 
possession. If the Legislature intended 
to attach this comprehensive meaning 
tothe word “assigns’’ it would not have 
appended the explanation to 8s. 129. 
When the explanation expressly mentions 
mortgagees with possession, it indicates 
that the intention was to exclude all 
those mortgagees who are not in possession. 
The interpretation proposed on appellant’s 
behalf would render the explanation 
otiose. General words such as the word 
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“assigns” must “no ‘doubt receive a 
general construction but that will be so 
when there is in the statute itself no 
ground for restricting their meaning 
(see Halabury’s Laws of England, Vol. 27 
p. 151, s. 284, Ist Edition). The explana- 
tion to s. 125 makes the proposed con- 
struction untenable. 

The significance of the inclusion of 
the mortgagee in" possession will be 
evident by reference to explanation 2 
appended tocl.5ofs. 2, and to sut-s. 5 
of s. 187, O. P. Land Revenue Act. In 
‘both these explanations occur the expression 
‘mortgagee with possession’. Under s. 122 


of that Act, the land revenue assessed 
on any estate is declared to be a first 
charge onthe estate and onthe rents 


or profits thereof. It must be noticed that. 
the charge is both on the estate 
the rents or profits and not merely on 
the estate. Thatincicates that a person 
who holds interest in the estate ae well as 
the profits is liable to pay the land 
revenue and not the one who holds 
only an interest inthe estate, Section 
133 of the Act speaks of the exclusion 
ofa defaulter from possession of the 
estate attached; That clearly indicates 
that possession is an indispensable factor. 
The appellant's. learned Counsel prays 
inaid of his construction of the word 
“assigns” the recent amendment of s. 133 
inserted on March 1, 1937, under which 
the Deputy Commissioner is required to 
cause a notice of sale to be. issued to 
the mortgagee, if the existence of the 
mortgage incumbrance is brought to his 
Notice. Thatonly gives a right to the 
mortgagze to apply for setting aside 
under ss, 145 and 146 
of tha O.P. Land Revenue Act; but it 
does not bring him within the category 
within the meaning of 
that term in s. 125 so as to impose an 
obligation on the Deputy Commissioner 
to cause a. notice of demand to be 
served on him. A mortgagee without 
Possession may be entitled. to pay.- the 
arrears ofland revenue but that he can 
do so only to protect his.. own interest 
and notas one liable to pay. All these 
considerations point to the inference that 
possession is essential to attract the 
liability to pay land revenue. 


The foregoing discussion makes it 


~ amply clear that. the word “assigas” used 


in s. 125,0.P. Land Revenue Act, does 
not include a non-possessory. mortgagee. 
The next, contention is that in holding 
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the sale of the village Motiya, the 
Revenue Officers did not follow the instruc- 
tions contained in Revenue Manual, Vol. Il, 
p. 43. They are mere executive instruc: 
tions andhave not the force of law. 
Failure to observe the instructions, does 
not amount to an illegality so as to invali- 
date the sale. Itis idle to contend that 
the Deputy Commissioner did not expressly: 
pass any order that the village should 
be sold free of incumbrances when he 
signed the sale proclamation which was 
interms of s. 138. Under that section 
sale free of incumbrances is the rule, and 
sale subject to incumbrances is an 
exception. The Deputy Commissioner would 
make an order only when he does not 
wish to sell free of incumbrances. That 
would be when he gets notice of the 
existence of incumbrances. It was, there- 
fore, for the plaintiff to see that his 
mortgage was brought tothe knowledge of 
taat officer. As the plaintiff did not take 
steps in that direction, he has only himself 
to thank for the uafortunate result. 

Lastly it is urged that the sale was 
notin conformity. with s. 141,0. P. 
Land Revenue Act. The sale was held 
by the Tahsildar who presumably was 
the officer appointed by the Deputy Com- 
missioner for that purpcse. 

Itis unnecessary to go into the question 
whether the subsequent sale in plaintiti's 
favour was actually- completed and 
whether if completed, tha contrmation 
of it was valid. Asthe title had validly 
passed tothe defendant.: as tne ` result 
of the sale held on October 1, 1932, the 
plaintiff's sale, even if properly held 
could not convey any title to him. Nor 
can his capacity asa mortgagee help him 
inthe suit as the defendant purchased 
the village free of incumbrances. 

The answer to question No. 4 is that the 
sale dated October 1, 1932, was a valid 
Bale. 

Itis unnecessary to consider questions 
Nos.1,2 and 3 relating to the sale in 
plaintiff's favour. 

_ Judgment 

Niyogi, J.—The facts of the case need 
not be reiterated as they are fully set 
forth fn my order of reference dated 
March 4, 1937. The question which was 
referred tothe Special Bench was whether 
the sale dated October 1, 1932, in defendant 
respondent's favour wasa valid yale. That 
Bench pronounced its opinion thatit was a 
valid sale. Oonsequently the plaintiff- 
appellant could not acquire a valid title 
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from the subsequent sale 
15, 1932. The appeal 


on December 
thus fails and is 


dismissed with costs. Counsel's fees 
Rs. 50. 

R. B. D. N. Chowdhury, Advocate 
for the appellant, prays for leave 


to file an appeal under tke Letters Patent. 
As the central issue of law was determined 
by a Bench of two Judges, I do not see my 
way to grant the leave asked for. 

D. Appeal dismissed. 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 510 
of 1937 
February 16, 1939 

JAMES AND ROWLAND, JJ. 
INDERDEO SINGH AND ANOTHER— 
| PLAINTIFFS— APPELLANTS 


versus 
RAMLAL SINGH AND ofHERs— 
DEFENDANTS— RESPONDENTS 

Limitation Act(1X of 1908), Sch. I, Art. 116— 
Registration of mortgage deed obtained by fraud to 
which both mortgagor and mortgagee were parties— 
Deed, whether can be treated as registered one under 
Art. 116 so asto give effect to personal covenant con- 
tained in it. 

Per James, J,—1f a party.desires registration of a 
document containing a personal covenant he is en- 
titled to obtain registration of it wherever he pleases, 
provided that the docuniént does not affect immovable 
property , but if he desires to obtain registration 
of a document containing a personal covenant which 
also affects immovable property, he is bound by the 
provisions ofs. 28 of the Registration Act, and he is 
bound by those provisions for the whole of the docu- 
tment from beginnging: to end, and those provisions 
apply to the whole of the document. 

Where a registration of a mortgage deed is obtained 
by fraud to which mortgagor and: mortgagee are 
parties, the deed cannot be treated as a registered 
mortgage-deed. Norcan the deed be treated asa 
registered document under Art. 116 of the Schedule 
to the Limitation Act, soas to give effect to the 
personal covenant as contained in a registered docu- 
ment. Sailendra Nath v. Keshab Chandra (2) and 
Jageshwar Prasadv. Mul Chand (3), relied on. 
Dro.amraju Rama Rao v. Vissapragada Vedayya (1), 
dissented from. Biswanath Prasad v. Chandra 
Narayan Chowdhury (4), distinguished. 

Per Rowland, J.—The jurisdiction conferred on the 

Sub-Registrar by s. 29, kegistration Act is limited to 
receiving and registering “every document other 
than a document referred to in s. 25” andonce itis 
found that the dccument was a document referred to 
in s, 28 then the result is thatifa Registras had been 
aware of the facts he would have reiused registra- 
tion. The same consequences must follow as if 
registration had in fact been reiused, that isto say, 
the entire document is on the footing of an un- 
registered document. Notonly does it not affect any 
immovable property is. 49), but it must be considered 
uniegistered for the purposes of limitation (Art. 116 
of the Schedule to the Limitation Act). 


A. {rcm a decisicn of the Bub rdinate 
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Judge, Gaya, dated May 31, 1937, reversing 
a decision of the Munsif, Gaya, dated 
September 21, 1936. 

Mr. Sarjoo Prasad, for the Appellants. 

Mr. B. K. Prasad Sinha, for the Respon- 
dents. 

James, J.—This second appeal arjses out 
ofa suit based on a mortgage-bond. The 
bond was registered at Tikari, but the 
Sub-Registrar at Tikri could not have 
accepted it for registration unless it had 
contained a description of land within the 
jurisdiction of the Tikari Sub-Registry 
Office. Both Courts have found that this 
entry was fictitious, and that registration 
was obtained by fraud to which mortgagor. 
and mortgagee were parties, so that. the 
deed cannot be treated as a registered 
mortgage-deed, and therefore the mortgage- 
debt cannot be regarded as secured on the 
mortgaged property described in the bond. 
The Munsif considered that he could give 
effect to the personal covenant as contained 
in a registered document, and he gave 
money decree for the amount of money due 
under the covenant. The Subordinate 
Judge on appeal held that the document 
could not be regarded as a registered 
document at all, If the document conld be 
treated as a registered document under 
Art. 116.0f the Schedule to the Limitation 
Act,:the mortgagee would have six years 
during which he might sue on the personal 
covenant; but if the document . were 
regarded as an-unregistered document he 
would have been obliged to. institute a 
suit within three years, and the suit-in the 
present case., would havs been barred by. 
limitation. f 

The plaintiff has come up in second 
appeal from that decision. The only ques- 
tion for decision in this appeal.is whether, 
if the registration of a mortgage- bond has 
been obtained bya fraud on the law of 
registration, the document can .be treated 
as a registered document for the purpose 
of applying the. provisions of Art. 116 of 
the Limitation Act toa suit on a personal 
The question precisely in this 
form came before tLe Madras High Court in 
Dronamraju Rama Rao v. Vissapragada 
Vedayya (|) wherein it was held that in 
similar circumstances the registration was 
gocd so far as it was registration of the 
personal cuvenant to m-pay the mortgages 
money, and the mortgagee was entitled to’ 
take advantage of the provisicns of Art.116 

(1)46M 435; 73 Ind. Cas, 188; (1923) M W N 166; 


44M LJ 373; 32 M L T 222;17 L W 695; A IR 
1923 Mad, 447, 
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“of the Schedule to the Limitation Act. In 
Sailendra Nath v. Keshab Chandra (28 
Bench of the Calcutta High Ovurt consider- 
ing the same question expressly differed 
from the view of the Judges of the Madras 
High Oourt, and in a case recently decided, 
a Full Bənch of the Nagpur High Court 
has adopted the view taken by the Ualcutta 
High Court Jageshwar Prasad v. Mul 
Chand (3). Mr. Sarjoo Prasad for the 
plaintiff-appellant argues in favour of the 
view taken by the learned Judges of the 
Madras High Court. He suggests that it 

<. should be considered that there was no 
fraud in obtaining registration of the bond 
so far as the personal” covenant was con- 
cerned, because if the bond had contained 
nothing but the personal covenant, the 
provisions of s. 29 of the Registration Act 

. would have applied and the document could 
have been registered at any Registry Office. 
The argument appears to be that if the 
document registered had been something 
other than what it was, no fraud would 
have been committed, and we are asked to 
call the docament something other than what 
it was for the benefit of one of the parties 
who actually did commit the fraud. | think 

~ that it would be more correct to say that if 

"a party. desires registration of a document 


` containing a personal covenant he is entitled . 


“to obtain registration of it wherever he 
pleases, provided that the document does 
not affect immovable property; but if he 

> desires to obtain registration of a deccument 


n containing a personal covenant which also ~ 
: affects:iimmovable property, he is bound.by . 


“ the--provisions ot. s,.28 of the Indian 
‘Registration Act, and-neis.:bound’ by, those 
> provisions for the whole of the document 
’ from beginning to end, and those provisions 
*-apply to the whole of the document. Mr. 
SarjoorPrasad also suggests that the deci- 
-Bion of their Lordsnips of the Judicial 
Committee in Biswanath Prasad v. Chanara 
‘Narayan Chowdhury (4) implies that in that 
case, although there was a fraud in 
registration which rendered the mortgage- 
bond invalid, their Lordships considered 
that it migot be valid as a registered 
contract to re-pay, because they leit ıt open 
` to the plaintiff of that case to apply to the 
- High Court fora personal judgment on the 
mortgage-debt. But there is nothing in 


. @) 410 WN 783; 171 Ind, Oas, 965; AI R 1937 
~ Oal. 347; 10 RO 325, 
a (3) A LR 1939 Nag. 57; 179 Ind. Cas. 933; 1939 N L 
d 44; 11 R N 330; IL R (1939) Nag. 64 (F B), 
6 (4) 48 O 509; 63 Ind, Qas.: 770; 48 I A 127 
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that decision which implies that their 
Lordships considered that the plaintiff 
should be entitled to any advantage arising 
from the registration of the document, or 
that Art. 116 of the Schedule would apply 
to the case. Lord Finlay expressly said 
that if the High Court should think it right 
to enter upon the consideration of this 
claim, all defences arising out of the lapse 
of time must be open to the defendants, and 
there is nothing in the decision which 
suggests that Art. 116 of the Schedule 
would be applicable to the case. Mr. 
Sarjoo Prasad also suggests that to deny 
to the mortgagee, seeking a decree on the 
personal covenant, the benefit of the 
provisions of Art. 116 is to permit a mort- 
gagor to benefit by his own fraud. This is 
of course to some extent true of a judgment 
refusing a mortgage-decree; but the find- 
ing of the Courts below is that the mort- 
gagor and the mortgagee are in this matter 
in pari delicto: and in those circumstances 


“the position of the defendant is the better, 


and if one or the other is to profit by the 
fraud, it. cannot be the plaintiff in a suit. I 
do not consider that any grounds have been. 
made out which would warrant our declining 
to follow the decision of the Calcutta High 
Court and the decision of the Full Bench of | 
the Nagpur High Court. The view of the 
law taken by the learned Subordinate 
Judge is correct; and I would dismiss this 
appeal with costs. : 


Rowland, J.—I entirely agree. 


In my view the jurisdiction conferred on 
the Sub-Registrar. by s. 29. is limited .to 
receiving and registering .“every document 
other than á document referred toin s. 25 
and once it is found that the document was 
a document referred to in 8. 28 then the 
result is that if a Registrar had been aware 
of the facts he would have refused registra- 
tion. The same consequences must follow 
as if registration had in fact been refused, 
that is to say, the entire document is on the 
footing of an unregistered document. Not 
only does it not afecb any immovable 
property—s. 49, but it must be considered 
unregistered for the purposes of limitation 
—Art. 116 of the Schedule to: the Limitation 


Act. 
win ` Appeal dismissed, 
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ALLAHABAD HIGH COURT 
Second Appeal No. 1685 of 1936 
November 28, 1938 
CoLLIsTeR, J. 
HAR DAYAL—DEFENDANT— APPELLANT 
VETSUS 
BABU RAM MANOHAR LAL AND ANOTHER 
— PLatnTirrs—REsPonDENTs. 

Agra Tenancy Act (III of 1926), ss, 226, 202, 199 (1) 
—Limitation — Suit under s. 226 by lambardar— 
Limitation applicable — S. 202, whether applies to 
lambardar — Rent accruing due during theka— 
Limitation for lessor's suit, if curtailed by s. 202— 
“Other dues” in 8, 202, whether includes arrears of 
profits. 

The statutory period of limitation for a suit under 
5. 226, Tenancy Act, is three years, and allthatthe 
Legislature meant in enacting s. 202 of the Act, was 
that after the termination of the theka a suit by the 
co-sharer should be held up for one year, during which 
period the thekadar has the right of suit ; but, if he 
does not exercise such right within the period of 
one year, the co-sharer-lessor is entitled to sue for 
arrears which have accrued during the theka years, 
provided he institutes his suit within the statutory 
period of three years, And the converse would pre- 
sumably hold good in reapect to arrears which had 
accrued prior to the theka. The statutory period of 
three years is not reduced in favour of the lambardar 
by s. 202, It is reduced as against the lessor only in 
Tespect to arrears which had accrued before the 
theka and it is reduced as against the thekadar only 
in respect to arrears accruing duringthe period of 
the theka, [p. 486, col. 1.] 

A “dus” is of necessity an arrear inasmuch as, 
when once a periodical payment by one person to 
another falls dus, it immediately becomes an arrear. 
Therefore the expression “arrears of rent and other 
dues” in 8,202, Agra Tenancy Act, means “arrears of 
zent and other arrears” and includes arrears of profits, 
The expression “other dues” having regard in parti- 
cular tos, 199 (1) of the Act, cannot be held to exclude 
arrears of profits which have fallen due and have 
therefore become “dues”. Lp. 484, col, 2.) 

8, A. from the decision of the District 
Judge, Cawnpore, dated J uly 23, 1936. 

Mr. P. M. Verma, for the Appellant. 

Mr. Lalta Prasad, for the Respondents. 

Judgment.—This is a defendant's second 
appeal arising out of a suit for profits under 
s. 226, Agra Tenancy Act. The suit was 
instituted by two Persons, Kam Manohar 
and Bhagwat Prasad. Ram Manohar is a 
co-sharer and Bhagwat Prasad was his 
thekadar, the theka being for the years in 
suit, namely 1339, 1340 and 1341 Fasli. 
The trial Court decreed the suit of the 
plaintiffs; and an appeal by the defendant 
has been dismissed by the learned District 
Judge. The first plea which is taken before 
me is that the suit of the thekadar is barred 
by limitation and that the co-sharer lesscr 
has no right of suit. The learned J udge of 
the lower Appellate Court was of opinion 
that Plaintiff N 0. 1, namely the co-anarer, 
had a Tight of suit, but that Plaintiff No. 2, 
who is the thekadar, had no Tight of suit. 
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The relevant sections of the Agra Tenancy 
Act are ss. 199, 201 and 202. Section 199 
of the Act defines a thekadar as a farmer 
or other lessee of proprietary rights in land, 
and in particular of the right to receive 
rents or profits. Section 201 (1) provides 
that a thekadar may during the period 
and tothe extent of his theka exercise all 
the rights of his lessor under the Act, 
except certain rights which it proceeds to 
specify. Sub-s. 3 of s. 201 provides: 

“Rights which may be exercised by a thekadar 
under the foregoing sub-section shall not be exer-_ 
cised by his lessor during the period of the theka; 
unless the terms of the theka otherwise direct. 

Section 202 enacts as follows: 

“Except as otherwise provided by the terms of 
the theka, the lessor shall be, and the thekadar 
shall not be, entitled to recover arrears of rent and 
other dues in respect of the theka area which 
accrued prior to the commencement of the theka, 
if legal proceedings for their recovery are jnstituted 
within one year of the commencement of the 
theka; and a thekadar shall not be entitled to 
Tecover any such arrears remaining due, at tha 
expiry of his theka or at tha time of his ejectment 
or surrender of the theka, whichever event first 
occurs, unless legal proceedings for the recovery of 
Such arrears are commenced within one year of 
the expiry of the theka or of the thekadar's eject- 
ment or surrender of the theke,” a 

Learned Counsel for the plaintifis-respon- 
dent at first conceded that the expression 
“other dues” in the first part of s. 202 
inciudes protits, but on the second day of 


‘hearing’ he pleaded that this is not so. He 


has not been able to show why profits 
should not be regarded as dues, and in my 
opinion they must be so regarded, If a 
lambardar owes to a co-sharer the latter's 
share of profits, these are certainly due to 
the co-sharer, and it is somewhat difficult to 
see why the phrase “other dues” should 
not include arrears of profits which haveta 
become due. This point was not wery seri- 
ously argued; but learned Counsel went on 
to contend that in the second portion of 
s. 202 (with which we are concerned in 
this appeal} there is no mention of “other 
dues” at all, and therefore he argues that 
this portion of the section does not relate 
to arrears of profits. I do not think there 
is any force in this plea. In the first por- 
tion of the section the words are ‘entitled to 
Tecover arrears of rent and other dues,” and 
in the second portion the words are 
“entitled to recover any suck arrears.” A 
“due” is of necessity an arrear inasmuch 
as, when once a periodical payment by one 
person to another falls due, it immediatelm 
becomes an arrear. Therefore the expres- 
sion “arrears of rent and other dues means 
“arrears of rent and other arrears” and 


A 
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to recover, |b) unless the thekadar’ has, before the- 


1939 °. 


includes arrears of profits. The expression 
“other dues” is somewhat vague and is 
perhaps not very happy, but Ido not see 
how, having regard in particular tos 109 
(1) of the Act, it can b3 held to exclude 
arrears of profits which have fallen due and 
have therefore become “dues.” Tte theka- 
nama is not on the record, but I am in- 
formed by Counsel fop both parties that its 
terms were simply to the effect that in 
consideration for the rent payable by the 
thekadar to the lessor the former was 


“entitled t> realise rents and profits cf the 


leasor's share for the years in suit. Dr. 


garwala at p. 602o0f bis Agra Tenane 
Act. Edn. 13, says: $ á 

“The first thing to consider is the theka or lease 
and see what provisions it containg about arrears 
of rent (a) due at the date of the commencement 
of the theka, which prima facie belong to the 
lessor, and (b) those due at the termination of the 
theka, which prima facie belong to the thekadar. 
Such provisions will regulate the rights of the 
parties as regards the arrears. In the absence of 
any such provisions, the thekadar will be entitled 
to recover, (a) unless the lessor has, before the 
commencement of the theka or within one year of 
such commencement, instituted legal proceedings 
for their recovery; and the lessor will be entitled 


termination of his theka o ithi 
terminatian, taken legal "possi. on F ore 
them.” 
This opinion of the learned author sup- 
ports the case for the lessor-respondent ; 
but Counsel for the defendant-sppellant 
pleads that itis not a correct view, His 
argument may be summarised as follows: 
The frst part of s. 202 says that “the lessor 
shall be and the thekadar shall not be 
entitled" to recover arrears which accrued 
prior to the theka, if a suit is instituted 
within one year from the commencement 


_ of the theka; and the second part says that 


btheka 


“a thekadar shall not be entitled” to 
recover arrears, unless he sues within a 
year of the expiry of the theka, but it does 
not say that the lessor shall be entitled to 
recover such arrears if he institutes a suit 
beyond one year from the termination of 
the theka and within three years from the 
date when the arrears fell due. for arrears 
which accrued before the theka, a period 
of one year and no more from the com- 
mencement of the theka is allowed to the 
lessor, and for arrears outstanding on the 
expiry of the theka a period of one year 
and no more is allowed to the thekadar 
from tbe date cf such expiry. Under the 
in suit the lessor admittedly con- 
veyed to the thekadar for consideration his 
right to profits for the period of the theka 
and it cannot therefore be that on the 
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expiry of the theka the lessor became res 
entitled to a right which he had conveyed 
for value to his thekadar. The mera 
termination of the theka cannot operate to 
re-invest the lessor with a right of which 
he had divested himself for consideration. 
As regards arrears of profits which 
accrued before the commencement of the 
theka, it is argued that, if a suit is not 
brought by a lessor within one year from the 
commencement of the theka, there will be a 
bar of limitation forthe realization of such 
arrears under the first part of s. 202, inas» 
much as the Legislature can hardly have 
intended that, if the lessor did not sue 
within one year of the commencement of 
the theka, the thekadar will be competent 
to sue for arrears of profits which had 
accrued before the beginning of the period 
to which his theka relates. It follows that if 
under the second part of the section the 
thekadar does not sue within one year from 
the termination of the theka for arrears 
which have accrued during the period of 
the theka, such arrears will become un- 
realizable. It is argued that if a contrary 
view were held an anomalous situation 
might arise, as follows: Suppose the lessor 
for some reason or other does not institute 
a suit within one year from the commence» 
ment of the theka and thereatter the theka- 
dar institutes a suit and obtains a decree 
for profits which had accrued prior to the 
theka, and suppose the thekadar again in- 
stitutes a suit within one year from the 
termination of the theka and obtains a 
decree for profits which have accrued during 
the theka, the result will be that the theka- 
dar has realized the profits of the lessor's 
share not only for the year to which his 
theka relates and to which he is undoubted- 
ly entitled, but has also realized profits for 
a period anterior tothe theka to which his 
lessor, and not he, is entitled. And the 
converse anomaly, says Counsel, might 
equally arise. l 
This is the argument of the learned Coun- 
sel for the defendant-appellant, as I under- 
stand it; but I donct think it can prevail. 
The statutory period of limitation for a 
suit under s. 226, Tenancy Act, is three 
years, and in my opinion, all tbat the 
Legislature meant in enacting s. 202 of the 
Act was that after the termination of the 
theka a suit by the co-sharer should be held 
up fer one year, during which period the 
thekadar has the right of suit ; but, if he 
does not exercise such right within the 
period of one year, the co-sharer-lessor is 
entitled to sue for arrears which have 
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accrued during the theka years, provided 
he institutes his suit within the statutory 
‘period of three years. And the converse 
would presumably hold good in respect to 
arrears which bad accrued prior to the 
theka. I do not think the statutcry period 
of three years is reduced in favcur of the 
‘lambardar by s. 202. It is reduced as 
against the lessor only in respect to arrears 
which had accrued before the theka and it 
‘is reduced as against the thekadar only in 
respect to arrears accruing during the 
_ period of the theka. 

' In my opinion the view taken by the 
‘learned Judge of the lower Appellate Court 
is correct. The other point taken in this 
‘appeal is that the Oourts below have erred 
in decreeing profits on the basis of gross 
rental. Both the Courts below have found 
on good grounds that the defendant lambar- 
‘dar was negiigent. In fact it appears from 
the judgment of the ower Appellate Court 
that the plea was barely pressed before the 
learned Judge. There are no grounds for 
‘differing from ihe concurrent findings of 
negligence which the Couris below have 
‘arrived at. A decree has apparently been 
‘passed in favour of both respondents. It 
‘should be in the name of respondent No. 1 
alone. With this modification the appeal is 
“dismissed with costs. Permission to appeal 
under the Letters Patent is granted. 


8, Appeal dismissed. 


PATNA HIGH COURT 
-Appeal from Appellate Decree No, 303 
of 1938 
February 8, 1939 
Wort, J. 
KAMAKHYA NARAYAN SINGH— 
DEFENDANT— APPELLANT 
VETSUS 
CHAIRMAN, HAZARIBAGH MUNICI- 
_PALITY—P.aintirr—ResponpEnt 
_ Bihar and Orissa Municipal Act (VII of 1922), 
s. 12—Word ‘may’ must be construed as ‘shali’—Suit 
instituted by Chairman of Municipality is not 
maintainable aa such — Landlord and Tenant— 
Relationship between—Evidence of —Tenancy cannot 
, exist between persons neither of whom has title to 
land—Payment of rent is prima facie evidence of 
tenancy which can be rebutted. . 
The use of the word ‘may’ in s. 12, Bihar and 
. Orissa Municipal Act, must be construed in the 
sense that the body of Commissioners shall by that 
mame sue and be sued, and by no other. The 
Ohairman of the Municipality—a position although 
recognised by the Municipal Act—is not a legal 
< entity nor a corporation sole and therefore he is 
not entitled to sue, The action brought by the 
Chairman on behalf of the Municipality is, therefore 
not maintainable, f 
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A tenancy either exists or does not exist, a tenancy 
cannot exist between a person and another person; 
neither of whom has title to the land the subject- 
matter of the so-called tenancy. It is only when 
estoppel comes in and the so-called tenant is 
prevented from saying that there is no tenancy 
that the law of tenancy would apply. Payment 
of rent is evidence of tenancy, but it is prima 
facie evidence of tenancy which apart from ques- 
tions of estoppel can be rebutted. The payment by 
a person to the Municipg! authorities of rent for a 
considerable period does not create a tenancy 
when the Municipality isnot the proprietor of the 
land. Badruddin Khan v. Bhagloo Koeri (1) and 
Kumar Raj Krishna Prasad Singa Deo v. Baraboni 
Coal Concern, Ltd., (2), referred to. : 


Appeal from a décision of the Additional 
Subordinate Judge of Hazaribagh, dated 
December 16, 1937, affirming a decision 
of the Munsif of Hazaribagh, dated May 
29 of 1936. 


Mr. B. P. Sinha, for the Appellant. 
Messrs. Mahabir Prasad and Rajani 
Kanta Sinha, for the Respondent. 


Judgment.—This appeal can be dis- 
posed of on one short ground, but I 
propose to deal with both the points which 
have been raised. The first point arises 
by reason of s. 12 of the Bihar and Orissa 
Municipal Act of 1922 which provides: 

“There shall be established for each Municipality 
a body of Commissioners, who shall be a body 
corporate by the name of the Municipal Oommis- 
sioners of the place by reference to which the 
Municipality is known, having perpetual succession 
and a common seal, and may by that name sue and be 


sued,” 

The use of the word ‘may’ must be con- 
strued in the sense that they shall by that 
name sue and be sued, and by no other. 
In this case, as is very common in this 
Province, the party suingis the Chairman 
of the Municipality a position although: 
recognised by the Municipal Act*is nota 
legal entity nor a Oorporation sole ‘and 
therefore he is not entitled to sue. The 
action in the present form is, therefore, 
not maintainable. The sooner the Munici- 
palities of this Province realize this 
positión the better. Two cases have failed 
owing to this form being used in sections 
either by the Municipality or against them. 

The other point for consideration is 
whether in the circumstances the Raj was 
estopped from denying that the Municipal 
Commissioners were their landlords. It 
appears that about 1,400 bighas of land 
was granted by the Raj in 1864 for the 
purpose of building the town of Hazari-# 
bagh or extending it—the exact Purpose it 
is unnecessary to state. It has been found 
by both the Judges inthe Courts below 
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that the land upon which these bungalows 
stood and with regard to which rent was 
claimed was not a part of the 1,400 bighas. 
I would be more accurate in saying that 
the finding ofthe trial Court was that, 
and not appealed against and therefore 
accepted in the lower Appellate Court. 
Now, the Judge finds as a fact that the 
Municipal authorities are not the land- 
lords of this piece. of land, that is to say, 
they have no title to it, The learned 
Judge has also decided that in the 
circumstances the parties are not estopped 
from applying the principles laid down 
by their Lordships of the Judicial Com- 
mittee of the Privy Council and by a 
decision of this Court to which I was a 
party. But ihe learned Judge appears to 
have considered thatthe payment by the 
defendant to the Municipal authorities of 
rent for a considerable period created 
the tenancy. The case can be very shortly 
stated thus as soon as it is found that 
the defendant is not estopped, the other 
finding becomes impossible. A tenancy 
either exists or does not exist. In fact, 
we know it does not ex'st in this case 
because the landlord was not the proprie- 
tor of the land; and a tenancy cannot 
exist between a person and another 
person neither of whom has title to the 
land the subject-matter of the so called 
tenancy. It is only when estoppel comes 
in and tLe defendant is prevented from 
saying that there is no tenancy that the 
law of tenancy would apply. Payment of 
rent, it has been decided on many occasions, 
is evidence of tenancy, but it is prima facie 
evidence of tenancy which apart from 
questions of estoppel can be rebuited, 
and on the facis of this case, whether the 
Raja paid under a mistake or misrepre- 
sentation, it seems to me not to matter. 
But it cannot be said that they ‘the 
Municipality) were the tenants of the Raja 
or that they were liable for payment of 
rent sued for inthis case. I refer to my 
decision in Badruddin Khan v. Bhaglo Koeri 
‘(1) and to the decision of their Lordships 
of the Judicial Committee of the Privy 
Council in Kumar Raj Krishna Prasad 
ao Deo v. Baraboni Coal Concern, Ltd. 
2). 

(1) 15 P L T 519; 153 Ind. Cas, 759; AI R 1934 Pat. 
555;7 R P 381. 
- (2)64 IA 311; 169 Ind. Cas. 556; 1937 O L R 398; 
1937 ALR 623,10 RP C38; AIR 1937 PO 251;3 
BR 700; 46 L W 20); (1937) 2 M L J 286; 1937 O W 
N 866; 65 CL J 583; 39 Bom. L R 1034; 18 P LT 


739,41 OWN 1253; (1987) ALJ 1388; 31] SLR 
695; T LR (1938) 1 Oal. 1 (P 0). i 
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I would allow the appeal and dismiss 
the suit with costs throughout. 
s. Appeal allowed. 
Suit dismissed. 


ned 


LAHORE HIGH COURT 
First Civil Appeal No, 439 of 1936 
- May 27, 1937 
CotpstezamM AND Din Mogamoap, JJ. 
KRISHAN LAL AND ANoTawR—DEFENDANTS 
—APPELLANTS 


versus 

SRI JAIN MANDIR PANOHAITI at 
HANSI AND ofures— PLANTIFF3S— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0. XLI, 
7. 33, 3. 151— Judgment imposing, personal liability 
for costs on mortgagor —Decree tn usual form and 
making no mention of such liability —Power of 
Appellate Court to direct amendment so as to bring 
decree in conformity with judgment— Mortgage = 
Costs —Trying Court imposing personal liability 
for costs on mortgagor—E xecution of order against 
person of mortgagor without selling mortgaged 
rty. 1 

Pr here although the judgment does impose 
personal liability for costs on the defendant-mort- 
gagor inexpress terms, the decree has been drawn 
ap inthe usual form and it nowhere imposes any 
personal liability on the mortgagor for costs, what 
igexecuted is the decree, and not, the judgment, 
and unless the decree is brought into conformity 
with the judgment, it will not be permissible to 
the decree-holder to realize the costs in suit 
personally from the mortgagor. Order XLI, r. 33, 
Civil Procedure Code, invests an Appellate Court 
with plenary powers and authorizes the Court to 
pass any decree or order as the cage may require 
and even in favour of any respondent who may not 
have appealed. Even otherwise under s. 151, Oivil 
Procedure Oode, the inherent powers of the Oourt 
to make such orders as may be necessary for the 
ends of justice are unlimited The Appellate Oourt 
can order the earthy n Pe amandoi and brought 

i rmity with the judgment, 
pa papan eke awarded to a mortgagee-decree- 
holder in a mortgage suit or appeal in the absence 
of any express direction tothe contrary would be 
part of the mortgage amount decreed and would be 
a charge on the mortgaged property. Where the 
trying Court imposes personal liability for costs 
onthe defendant-mortgagor im express terms, the 
order is intra vires and can be executed against 
the person of the mortgagor apart from the sale of 

the mortgaged property. 

[Case-law relied on. | Part 

F. C- A. from ths preliminary decree of 


the Senior Sub Judge, Hissar, dated August 
6. 

wie R.C. Soni, for the Appellants. 
Messrs. M. L. Sethi, J. G. Sethi and Mehr 

Chand Sud, for the Respondents. i 
Din Muhammad, J.—The only question 

that is raised in this appeal is, whether the 

defendant-appellant against whom a suit 

for sale of the property mortgaged by him 
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to the’ plaintiff respondent was decreed 
could be made personally liable for costs, 
especially when his personal liability for 
tke mortgage debt was held tobe time- 
barred. Counsel for the appellant contends 
that no such liability could, under the law, 
be fixed on him and relies in support of his 
contention on Magqud Fatima v. Lata 
Prasad {1), Kamalamma v, Narasimha 
Charlu (91, Dambar Singh v. Kalyan Singh 
(3) and Maharaj Bahadur Singh v. Basir- 
ud-din Ahammad (4’. In Magqud Fatima 
v. Lata Prasad (1), a case decided by five 
Judges, a decree was drawn up in accord- 
ance with s. 8, Transfer of Property Act, 
and it was further ordered that the defen- 
dant do pay to the plaintiffs the sum of 
Rs. 87680, the amount of costs incurred 
by them in the High Court. It was held 
that the clause about costs was merely a 
formal compliance with the provisions of 
the Oivil Prccedure Code, and was not 
intended to be a direction for the recovery 
of costs personally from the judgment- 
debtor. At p. 527 of the report, however, 
it was made clear that the judgment in that 
case did not, in the slightest degree, indicate 
that the Court intended to award costs 
against the defendant personally. The 
claim in the plaint was only for a decree 
for the sale of the mortgaged property and 
the judgment directed that a decree should 
be prepared in accordance with s. 88, Trans- 
fer of Property Act. In these circumstances 
the learned Judges observed : 

“In our opinion, the judgment so far from indi- 


eating, negatives an intention to make the defendant 
personally liable for the amount of the costs.” 


In Kamalamma v, Narasimha Charlu (2), 
a Division Bench remarked that it would be 
contrary to the scheme of the Transfer of 
Property Act and to the practice of the 
English Courts of Equity to make the 
mortgagor personally liable for costs in 
any case before the sale proceeds have 
proved insufficient to satisfy the mortgage 
claim. They further observed that the 
decree under s. 88, Transfer of Property 
Act, must not order the defendants per- 
sonally to pay the costs. It might contain 
a declaration of tke personal liability of 
the defendants for principal or costs but 
such a declaration could be enforced only 
under s, 80, Transfer of Property Act. In 
Dambar Singh v. Kalyan Singh (3), a decree 

a 20 A 523; A W N 1898, 157 (F B). 

(2) 30 M 464; 17 M LJ 317 


(3) 40 A 109; 43 Ind. Cas. 557; A I R 1918 All 366; 
ALJ i 


914, 
5 oe IR 1925 Cal 1135; 93 Ind. Cas, 364; 41 O L 
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bad been drawn up in the ordinary form 
and it was consequently held that the 
intention was that there should be the 
ordinary mortgage decree awarding the 
costs incurred in the suit by sale of the 
mortgaged property. In Maharaj Bahadur 
Singh v. Basir-ud-din Ahammad (4), all the 
above-mentioned authorities were con- 
sidered and followed. There the trial 
Court had dismissed the suit. On appeal, 
the suit was decreed in the following terms 
among others: ‘The appellants are entitl- 
ed to costs of this Court’. A decree was 
drawn up in accordance with this order. 
The decree-holder thereafter applied for 
execution of the decree of the Appellate 
Court awarding him costs of the appeal 
against the person and property of the 
defendants. On the strength of the 
authorities cited above, it was held that the 
costs in a mortgage suit are not to ba 
treated as independent claims by the mort- 
gagee irrespective of the right under the 
mortgage and euch costs should form part 
of the amount decreed in the mortgage suit 
to be realized in accordance with the pro- 
cedure laid down in the Onde, 

Counsel for the respondents does not 
demur to the general proposition of law 
indicated above but argues that wnere, as 
in the case before us, the trying Court 
imposes personal liability for ccsts on the 
defendant-mortgagor in express terms, the 
order is intra vires and can be executed 
against the person of the mortgagor apart 
from the sale of the mortgaged property. 

He places his reliance on Sheo Darshan 
Singh v. Beni Chaudhuri (5), Kannu Lal v. 
Bhagwan Das (6), Aziz Ahmad v. Riaz-ul- 
Hasan, 151 Ind. Oas. 294 (7), Rajagopala- 
swami Naicken v. Palaniswami Chettiar (8), 
Lakshmi Naidu v. Gunnamma (9), Dost 
Muhammad v. Miraj Din (10) and Sital Das 
v. Punjab and Sind Bank, Ltd., Layallpur 
(11). In Sheo Darshan Singh v. Beni Chau- 
dhuri (5), a Division Bench composed of 
Mears, O. J. and Lindsay, J. observed that 


(5) 24 A L J 424; 94 Ind. Ons.872; AIR 1926 AN 
424; 48 A495, 

(8) AI R1931 AU 124; 129 Ind. Oas. 554; Ind. 
Rul, (1931) All 186. 

(7) 151 Ind, Cas. 294; A I R1934 All 89; (1934) A L 
J 446; 7 R A 132. 

(8) 55 M 332; 135 Ind. Oas. 578; A I R 1932 Mad 155; 
62M L J93; 34 L W 961; Ind. Rul. (1932) Mad 
162; (1932) M W N 554. l 

(9) 58 M 418; 154 Ind, Oas. 1053; AIR 1935 Mad 
101; 68 M LJ 470; 41 L W 94; (1935) M W N 17; 
7 R M535 


(10) A IR 1936 Lah 387; 163 Ind, Oas. 100; 38 
PL R74: 8 RL 1005. 

(ll) A IR 1936 Lah 607; 164 Ind. Oag. 841; 17 
L520; 383P L R 1024; 9 R L 166, ; an 


a” 


w 
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it is certainly competent to the Court in 
the exercise of its discretion to award the 
costs personally against the mortgagor, but 
where the terms of the decree are 
ambiguous, it ought to be construed that 
they sre a charge on the property. The 
learned Judges in the course of their judg- 
ment approvingly referred to the following 


. passage in Ghose’s Law of Mortgages in 


India: 
“But the costs of the action will, asa rule, be only 


added to the amount of the security and the mortgagor. 


will be made personally liable for them only in very 
exceptional cases of misconduct.” 


In Kannu Lal v. Bhagwan Das (6), 
Dalal, J. remarked that unless there is in 
the judgment a specific direction that the 
costs should be recovered from the morte 
gagor personally, the presumption must be 
that the decree directed costs to be added 
tothe mortgage amount. In Aziz Ahmad 
v. Riaz-ul-Hasan, 151 Ind. Oas. 294 (7) 
which again is a case from Allahabad, a 
Division Bench observed that ordinarily 
costs awarded toa mortgagee decree-holder 
in a mortgage suit or appeal in the absence 
of any express direction to the contrary 
would be part of the mortgage amount 
decreed and would be a charge on the 
mortgaged property. But where the form 
in which the decree was framed made the 
mortgegors personally liable for the pay- 
ment of the costs on the interpretation of 
the decree, the mortgagors were liable to 
pay the costs of the appeal personally. In 
Rajagopalaswami Naicken v. Palaniswami 
Chettiar (8), it was remarked by a Division 
by the mortgagee 
for sale of the mortgaged properties, the 
Court has power to pass a personal decree 
for costs of the snit against the defendants 
who had not executed the mortgage even 
at the stage when an application under 
O. XXXIV, r. 6, Civil Procedure Code, is 
made and though the preliminary decree is 
silent in respect of the same. In 
Naidu v. Gunnamma (9), a Division Bench 
at p. 426* of the report said : 

“As regards the direction for costs in the lower 
Court's decree, it is no doubt true that in mortgage 
suits the amount of costs is usually directed to form 
part of the mortgage money to be realized by sale of 
the mortgaged property, but when one of the defen- 
dants dispute the right of the mortgagee or raises 
other contentions calculated to negative his right to 
maintain the suit, this rule cannot be insisted on. 
The lower Court was right in directing that he and 
those who sided with him must pay the costs of the 


` plaintiffs.” 


In Dost Muhammad v. Miraj Din (10), a 
Division Bench made the mortgagors per- 
sonally liable for the amount of the costs 
Page t38 MEd] == SS 
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incurred in the preliminary decree even 
though the personal remedy in respect of 
the mortgage debt was barred. In Sital 
Das v. Punjab and Sind Bank, Ltd.. Lyall- 
pur (11), in a similar case, it was observed 
that the discretion of the Judge trying the 
suit could not be limited and that the 
discretion under s. 35, Civil Procedure Code, 
was absolute. It would be clear, therefore, 
that the trend of authority is in favour of 
the proposition advanced by the respondent, 
and even the judgments relied upon by 
the appellant do not go against it. It is 
difficult to hold in the face of these autho- 
rities that the trial Court could not make 
the mortgagors personally liable for costs 
even if the personal remedy against them 
was barred, especially when the mortgagors 
had raised all sorts of frivolous pleas in 
the suit. There is, however, one considera- 
tion which cannot be ignored in the 
present cage. Although the judgment does 
impose this liability in express terms, the 
decree has been drawn up in the usual 
form and it nowhere imposes any personal 
liability on the mortgagors for costa. What 
is exəcuted is the decree, and not the 
judgment, and unless the decree is brought 
into conformity with the judgment, it will 
not be permissible to the decree-holder to 
realize the costs in suit personally from the 
mortgagors. Thequstion then arises whe- 
ther we can and should amend the decree 
to avoid multiplicity of proceedings. 
Order XLI, r. 33, invests an Appellate Court 
with plenary powers and authorizes the 
Court to pass any decree or order as the 
case may require and even in favour of 
any respondent who may not have appeal- 
ed. Even otherwise under s, 151, Civil 
Procedure Code, the inherent powers of this 
Court to make such orders as may be neces- 
sary for the ends of justice are unlimited. 
I would, therefore, order that the decree be 
brought in conformity with the judgment 
and dismiss this appeal with costs. Before 
concluding, I would draw the attention of 
the Courtto O XXXIV, r. 4 and O. XXXIV, 
r. 6, Civil Procedure Code, as well as to 
Appendix D where the forms to be used in 
cases of mortgage-decrees are set forth and 
impress upon it the nevessity of imposing 
the pefsonal liability, if any, at the proper 
stage. In this connection Sahu Radha 
Krishna v. Tej Sarvop (12), may be perused 
with advantage. 

Coldstream, J.—I agree. 

D. Appeal dismissed. 

(12) 52 A 363; 183 Ind. Cas. 321; A I R 1930 , AL 
69; (1929) A L J 1294; Ind, Rul, (1930) All 369 (FB) 
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ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 51 of 1937 
November 22, 1938 
Tacm, O. J. AND Ganaa Natu, J. 
RAM KUMAR PANDHY-—DRCRER-HOLDER 
APPELLANT 
versus 
HIRA LAL—JUDGMENT-DEBTOR— 
RESPONDENT 


Limitation Act (IX of 1908), ss. 21 (2), 20, Sch. T, - 


Art. 182—Scope of s. 21 (2)—Joint contractors liable 
“as such before passing of decree— Whether become 
joint judgment-debtors after passing of decree—Pay- 
ment by one joint judgment-debtor independently of 


others— Whether saves limitation against other judg- ` 


ment- debtors. g 

Sub-s, 2 of s. 21, Limitation Act, is merely ex- 
planatory; it does not lay down exceptions to any 
general principle embodied in s. 20, Joint contractors 
who are liable as such before decree is passed 
against them, remain co-contractors after decree 
against them and they become joint judgment- 
debtors. a . 

Payment made by one joint judgment-debtor, 
independently of other judgment-debtors, does not 
interrupt the running of the period of limitation as 
against the other judgment-debtors and cannot 
operate to save limitation as against them. Ashan- 
ul-lah v. Dakhini Din (1), Annada Charan Misra v. 
Jhatu Charan Roy (2) and Jogeshchandra Shaha v. 
Monindranarayan Chakrabarti (3), foliowed. 

. P. A. against an order of Mr. 
Justice Bennet in Exn. F. A. No. 105 of 


1336, dated March 19, 1937. 


Mr. 8. N. Verma, for the Appellant. 

Mr. Sri Narain Sahai, for the Respondent. 

Thom, C. J.—Thisis a decree-holder’s 
appeal against the order of a learned Single 
Judge of this Court. The decree-holder 
obtained a decree under O. XXXIV, r. 6 
on November 22, 1930, against Hira Lal 
and Narain Prasad, two joint mortgagors. 
This decree was a simple money decree. 
The judgment-debtors were under it jointly 
and severally liable. On July 29, 1932, 
Narain Prasad, one of the mortgagors, paid 
asum of Rs, 618 to the decree-holder. On 
“the same day the decree-holder certified the 
payment in the execution Court and prayed 
for an order discharging Narain Prasad as 
judgment debtor. The Court acceded to 
the prayer and Narain Prasad’s liability 
` was held. discharged. On July 29, 1935, 
that is within three years of the payment by 
Narain Prasad, the decree-holder sought to 
put his decree into execution against Hira 
Lal. He was met by the plea that the 
decree which was passed on November 
22, 1930, was time-barred. It was contend- 
ed for the decree-holder, however, that 
afresh period of limitation began to run 
from July 29,1932, when Narain Prasad 
had made the aforementioned payment 
of Rs, 618, This contention has been 
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rejected by the execution Court and by the 
learned Single Judge before whom the 
matter came in appeal, and the objection of 
Hira Lal has been upheld. Whether Hira 
Lal is liable or not under the decree depends 
upon the provisions of s. 20, Limitation Act. 
Section 20 provides: 

“Where interest on a debt or legacy is, before the 
expiration of the prescribed period, paid as such by 
the person liable to pay the debt or legacy, or by his 
agent duly authorized in tis behalf, or where part 
of the principal of a debt is before the expiration 
of the prescribed period, paid by the debtor or by 
his agent duly authorized in this behalf, a fresh 
period of limitation shall be computed from the time 
when the payment was made.” - 


Now there is nothing in these provisions 
to suggest that the Legislature intended that 
payment by one joint judgment-debtor 
should have the effect of interrupting the 
running of limitation so far as the other 
joint judgment-debtors are concerned. 
Learned Counsel for the decree-holder 
contended, however, that it must be inferred 
that the Legislature so intended because in 
s. 21, they had made special provision for 
joint contractors, partners, executors or 
mortgagees, Section 21, subes. 2 enjoins 
that so far as these parties are concerned, 
payment by one does not interrupt the 
running of limitation in respect of the liabi-~ 
lity of tke other joint contractors, partners, 
executors or mortgagees. We are unable 
to sustain this argument. It appears tous 
that the provisions of s. 20 are perfectly 
plain. The section contemplates the inter- 
ruption of limitation upon the payment by 
adebtor or by anyone duly authorized by 
him of a part of the debt due by him. It does 
not contemplate the interruption of limi- 
tation where payment is made by one joint 
judgment-debtor independently of other 
judgment-debtors. There is no suggestion 
in the present case that in making the pag- 
ment on July 29, 1932, Narain Prasad was 
authorized todo so by Hira Lal. The pay- 
ment was made by Narain Prasad indepen- 
dently of Hira Lal and upon the payment 
his liability under the decree was extin- 
guished at the request of the decree-holder. 

We are satisfied that the Legislature 
never intended to enact that an independent 
payment by one judgment-debtor should 
have the effect of interrupting the running 
of the period of limitation as against the 
other judgment-debtors, and we are of 
opinion that sub-3 2 of s. 21 does not lend 
any support to that view. In our opinion 
sub-s. 2 of s. 21 is merely explanatory; it 
does not lay down exceptions to any general 
principle embodied in s, 20. The point 
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came up for consideration in Ashan-ul-lah 
v. Dakhinit Din (1). It was there held by 
a Bench of this Court that : 

“A payment made by one of several persons jointly 
liable under a decree, otherwise than as agent of 
his co-judgment-debtors, cannot operate to save 
limitation as against any of the judgment-debtors 
other than the persons making the payment." 

The same view of the law was taken in 
Annada Charan, Misra v. Jhatu Charan 
Roy (2) and Jogeshchandra Shaha v. 
Monindranarayan Chakrabarti (3). We 
would further observe that sub-s. 2 of s. 21 
specifically enjoins that payment by one 
joint contractor will not have the effect of 
saving limitation as against another joint 
contractor, In our opinion itis plain that 
joint contractors who are liable as such 

efore decree is passed against them, remain 
co-contractors after decree against them 
and they have become joint judgment- 
debtors. In this connection we would note 
that the Explanation to s. 20 provides that 
debt includes money payable under a 
‘decree or order of the Court. In our judg- 
ment there is no force in this appeal. The 
appeal is accordingly dismissed with costs. 
B Appeal dismissed. 

(i) 27 A 575; 2 A L J 287; A W N 1905, 108. 

T 158 Ind. Cas. 512; A I R 1935 Oal. 648; 8RO 


(3) 59 O 1128; 138 Ind. Oas. 740; AIR 1932 Oal. 
620; 38 OW N487; 65 OL J 347; Ind. Rul. (1932) 
Bi, i 
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MADRAS HIGH COURT 
Civil Appeal No. 419 of 1936 
September 27, 1938 
KING AND KRISHNASWAMI AYYANGAR, JJ. 
NANDURI SRIRAMCHANDRA RAO— 
APPELLANT 
ve versus 
CHINTAMANIBHATLA 
VENKATESWARA RAO AND OTHERS 
: — RESPONDENTS 
Limitation Act (IX of 1908), Sch. I, Art. 182— 
Expression, “where there has been an appeal,” if 
applies to appeal from order refusing to set aside 
ex parte decree, 
Tt does not necessarily follow that because a 
decree or order is mentioned in col. 1, the appeal 
which is mentioned in col. 30f Art. 182, Limitation 


- Act, must be against that decree or order. It ig 


equally logical to say that it must be something 
which affects that decree or order. Uonsequently the 
words “where there has been an appeal” would 
apply to an appeal against an order refusing to 
set aside an ex parte decree. Koyakuiti v. Veerankutti 
(1), Nagendranath v. Suresh Chandra De(5) and 
Nagappa Bandappa v. Gurushantappa Sankarayya 
(6), relied on. Firm Dedraj Lachminarayana v. 
Bhagwan Das (7), followed. Ahmad Kutty v. 
Kottakkat Kutti (8,, explained. Fakir Chand v. 
Daiba Gharan 14), dissented from. 
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C. A. against the order of the Sub- Judge, 
Vizagapatam, dated April 15, 1936. 

Mr. Y. Suryanarayana, tor the Appellant. 

Mr, B. V. Ramanarasu, for the Respon- 
dents. 


King, J—This appeal arises out of an 
application by the decree-holder in O. 
S. No. 24 of 1929 on the file of the 
Principal Subordinate Judge, Vizagapatam, 
to execute against defendants Nos. 2, 6 
and 7 the decree which he obtained against 
them ex parte cn March 5, 1930. There 
was an application to the Subordinate 
Judge to set aside this ex parte decree 
which was dismissed. Against this order 
of dismissal, defendants Nos.1 and 3 to 5 
appealed to the High Court. On October 20, 
1932, the High Court gave judgment allow- 
ing the appeal, and extending its benefits 
to defendants Nos. 2, 6 and 7 also on 
condition that they deposited the decree 
amount within three months. This deposit 
was not however made, and so as against 
defendants Nos. 2, 6 and 7 the ex parte 
decree stood confirmed as from October 20, 
1932. The present application for execution 
was made on August 15, 1935. It has been 
dismissed by the learned Subordinate Judge 
as being filed more than three years after the 
date of the decree and the question before us 
is whether that order of dismissal] is in accorde 
ance with Jaw. The law which applies to 
these facts is formulated in Art. 182, Limita- 
tion Act. The description ofthe application 
in col. 1 is, “for the execution of a decree or 
order of any Civil Court..." The period of 
limitation in col. 2 is three years. Tho 
“time from which period begins to run" 
in col. 3 is (1) the date of the decree or 
order (2) (where there has been an appeal) 
the date of the final decree or order of 
the Appellate Court...If the first date is to 
be chosen in the present case, the execue 
tion application is clearly barred; if the 
second, it is clearly within time, and the 
very simple question for our determination 
is whether the words “where there has 
been an appeal” apply to the present 
case or not. 


Simple, however, as these words are 
they have been in the past interpreted in 
two distinct ways. According to the first 
interpretation “appeal” can and must 
Mean only an appeal against the actual 
decree or order sought to be executed. 
The second interpretation gives it a wider 
meaning which for the present we may 
best express in the words of Venkataramana 
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Rao, J. in Koyakutti v. Veerankutti (1), as 
“an appeal in the suit which is likely to 
affect the decree soughl to be executed.” 
Although this more liberal interpretation 
was adopted more than 50 years ago in 
Narsing Sevak v. Madho Das (2) and Lutful 
Huq v. Sumbhubin Pattuck (3), the current 
of authority tLereafter set strongly against 
it, so that by 1927 the learned Judges 
who decided Fakir Chand v. Daiba Charan 
(4), were able to hold that the first view 
was both “clear upon principle” and 
‘concluded by authority.” Then came the 
decision of the Privy Council in Nagendra- 
nath v. Suresh Chandra De (5), and of the 
four cases decided since then Nagappa 
Bandappa v. Gurushantappa Sankarayya 
(6), Firm Dedraj Lachminarayana v. Bhag- 
wan Das (7), Ahmed Kutty v. Kottakkat 
Kutti (8) and Koyakutti v. Veerankutti (|), 
only one has failed to take the more liberal 
view. 

With all respect to the learned Judges 
in Fakir Chand v. Daiba Charan (4), we 
are unable to see how the narrower view 
which they uphold is“clear upon principle.” 
The only principle we can discover in 
the rulings cited for the respondents is 
that the words “where there has been an 
appeal” must be taken in their context, 
that is to say with reference to the words in 
col. Lof Art, 182, But, it does not necessarily 
follow that because a decree or order is 
mentioned in col, 1, the appeal which is 
mentioned in col. 3 must be against that 
decree or order. Jt is equally logical to 
say that it must b3 something which sffects 
that decree or order, and after all, the 
Legislature has refrained from saying what 
it could have said with ease if that had 
been its intention, “where there has been 
an appeal against that decree’ or order.” 
The true principles which, we think, should 
govern this interpretation, are set out in the 


(1) (1937) 1 M L J 407: 171 Ind, Oas. 980; A I R 
1937 Mad 421; 45 L W 278; (1937) M WN 336; 10 R M 
421. 

(2) 4 A 274; A W N 1882, 25. 

(3) 80 248; 10 O L R 143. 

(4) 54 C 1052; 104 Ind. Oas. 466; A I R 1927 Oal 
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(5)€0 C 1; 137 Ind, Oas. 529; A I R 1932 PO 165; 
59I A 283; Ind. Rul. (1932) PO 195; 3680W N 
803; (1932) A L J 643; 31 Bom L R1065; 550 LJ 
528; 33 P L R 641; 36.L W7; 90 W N 681; (1932) 
MW N 817; 63M L J 329 (P 0). 

(6) A IR 1933 Bom 255; 147 Ind. Oas. 1227; 57 B 
388; 35 Bom L R 432; 6 R B 260. 

(7) 16 Pat 306; 169 Ind. Oas. 581; A IR 1937 Pat 
337; 18 P L T 231; 3B R 598; 10 R P 26. 

(8) 56 M 458; 148 Ind, Oas. 58; A I R 1933 Mad 315; 
64ML J 251; (1933M W N23; 37 L W 180; 
6 R M 436, 
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judgment of the Privy Council in Nagendra- 
nath v. Suresh Chandra De (5). On p. 5* 
their Lordships say : 

“There is no definition. of appeal in the Civil 
Procedure Code, but their Lordships have no doubt, 
that any application by a party to an Appellate Oourt 
asking it to set aside or revise a decision of a Sub- 
ordinate Court is an appeal within the ordinary 
acceptation of the term, and that it is noless an appeal 
because it is irregular or incompetent.” 

On p. 6* they say: . : 

“The question must be decided upon the plain words 
of the Article... .. There is, in their Lordships’ opinion. 
no warrant for reading into the words quoted any 
qualification either as to the character ofthe appeal 
or as to the parties to it; the words mean just 
what they say. The fixation of periods of limita- 
tion must always be, to some éxtent, arbitrary, and- 
may frequently result in hardship. But, -in con- 
struing such provisions, equitable considerations- 
are out of place, and the striot grammatical meaning 
of the wordsis, their Lordships think, the only safe 
guide, It is at least an intelligible rule that, so 
long as there is any question sub-judice between 
any of the parties, those affected shall not be com- 
pelled to pursue the so often thorny path of execution, 
which, if the final result is against them, may 
lead to nó advantage.” : 

Now it is true that their Lordships 
were not dealing with an actual appeal 
against an order refusing to seb aside an 
ex parte decree as we are here but with 
an appeal against the decree itself which 
was sought to be executed, and the immediate 
result of their decision was to hold that. 
even if such an appeal were irregular in 
form and one to which the judgment- 
debtors were not parties, it was nonetheless 
an appeal within the meaning of Art. 182. 
But the principles contained in the passages 
quoted are, we think, wide enough to cover 
the present case and other cases of a 
similar nature. In Firm Dedraj Lachmi- 
narayana V. Bhaywan Das (7), it was held 
that the definition of an appeal given by 
their Lordships would apply to an appeal 
against an order refusing to set aside an 
ex parte decree ~and with this we respect- 
fully agree. And itis, of course, obvious 
that the “intelligible rule” laid down by 
their Lordships in the concluding sentence 
of the second passage quoted must apply 
to the facts of the present case, where 
the success of an appeul against an order 
refusing to set aside an ex parte decree 
has precisely the same effect in regard to. 
execution as a successful appeal against 
that decree itself. The principles of the 
Privy Council ruling have also been applied 
to two other somewhat similar situations: 
in Nagappa Bandappa v. Gurushantappa 
Sankarayya (6), to an appeal against an 
order granting a review of the original 


*Pages of 60 C.—[Hd,] Hi 
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decree, andin Koyakuttti v. Veerankutti (1), 
to an appeal against a preliminary decree 
in a mortgage suit which is not itself 
executable. The only case in which the 
principles of Nagendranath v. Suresh 
Charan De (5', have apparently not been 
followed is Ahmed Kutty v. Kottakkat Kutti 
. (8), where also the appeal was against a 
preliminary decree. But it is significant 
that Madhavan Nair, J. who decided that 
case, did so not on the ground that the 
final decree actually obtained in that suit 
was not in fact imperilled by the appeal; 
but on the ground that there was ncthing 
to prevent the plaintiff from applying for 
a fresh final decree: see p. 465*. Such an 
argument, even if accepted, could of course 
obviously not apply to an appeal against 
‘an order refusing to set aside an ex parte 
-decree. 
It was argued for the respondents by Mr. 
Ramanarasu that the narrower interpretation 
--of the word ‘appeal’ must be accepted, for, if 
-we choose the wider one, we should be bound 
. to apply it to a situation in which there had 
“been a separate suit to set aside a decree on 
‘some such ground as that of fraud, and the 
filing of an appeal againsta decree in that 
suit. That is a situation with which we have 
mot now to deal and may well, we think, 
be left until it arises. Meanwhile, it is 
not difficult to perceive a clear distinction 
. between an appeal arising from an order 
‘in the very suit whose decree is sought 
.to be executed—and an appeal from a 
decree, in quite a different suit. We do 
not therefore feel deterred by the ccn- 
-sideration of that particular hypothetical 
~ case: from expressing our respectful agree- 
“ment with Firm Dedraj Lachminarayana 
iv.. Bhagwan Das (7); which is a direct 
authority on the present facts. We accord- 
_ingly allow this appeal and setting aside 
: the order of the learned Subordinate Judge 
-direct that E. P. No. 108 of 1935 be 
restored tofile and be disposed of on its 
‘merits: Ccsts in the E. P. to abide the result. 
Respondents must pay appellants costs 
of the appeal. 
Ne D. 


*Page of 56 M.— [Ed] 


Appeal allowed. 
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LAHORE HIGH COURT 
First Appeal No. 401 of 1937 
June 3, 1933 
ADDISON, Aa. O. J. AND Din Moxamuap, J. 
JAI DAYAL—DEFENDANT—-APPRLLANT 
VETSUS 
Dewan RAM SARAN DAS AND 0OTHERS— 
PLAINTIFFS AND ANOTHER—DEFENDANT— 
RESPONDENTS 

Hindu Law—Religious endowment—Ceremonies of 
sankalp and samarpan, if essential—Intention to 
divest and formal dtvesting—Held that there was 
valid dedication—Estoppel—Person with knowledge 
of facts admitting wakf nature of property—He can- 
not resile from the position. 

According to the Hindu Law as administered in 
British India, the formal religious ceremonies of 
sankalp and samarpan, though ordinarily performed 
among the orthodox Hindus are not essential for the 
creation of a valid endowment for religious pur- 
poses, So long as there is a clear and unequivocal 
manifestation of intention to create a trust of this 
description, and there is a formal divesting of the 
ownership in the property on the part of the donor 
and vesting of the same in another or evenin the 
donor himself as a trustee, that is to say,so long as 
there is a clear change inthe tenure of the prop- 
erty with the intention onthe part of the donor to 
devote it to religious or public purposes, dedica- 
tion thereof must be deemed to be complete. The 
evidence of divestiture may be contemporaneous and 
the subsequent acts and conduct of thedonor are 
irrelevant and cannot re-invest him. [p. 495, col. 2; 
p. 496, col. 1.) 

[Case-law referred to.] 

Held, after considering all the circumstances that 
it could not be urged that the house was not wakf 
or that the dedication was bad in the eye of the 
law on account of its being indefinite and vague. 


-Hence the using by the son of the dedicator of a 


part of the house as his own residence and allowing 
the other portion to be used as girl's school was 


‘counter to the wishes of the settlor and wasthus a 


breach of trust. [ibid.] 

A party cannot be allowed to approbate and re- 
probate. Where a person with full knowledge of 
the facts in unmistakable terms admitted the wakf 
nature of the house in suit,he cannot subsequently 
be allowed to resile from that position. Lakshmi- 
devamma v. Kesavarao (7) and Ram Sarup v Ram 
Saran (8), relied on. [p. 496, col. 2] 

F. A. from the decree of tne Sub-Judge, 
lst Class, Amritsar, dated August 9, 1937. 

Messrs. M. C. Mahajan and Yashpal 
Gandhi, for the Appellant. 

Mr. M. L. Puri, for the Respondents 
(Plaintiffs). 

Din Mohammad, J.—This appeal has 
arisen out of a suit instituted by Diwan 
Ram Saran Das and four others, Khatris 
by caste, residents of Amritsar, against one 
Jai Dayal and his minor brother Madan 
Mohan, unders. 92, Civil Procedure Code. 
The relief claimed was the remova} of Jaj 
Dayal from the managership of a house 
known as Janjgbar, for the appointment of 
new trustees, for the sétllement of a scheme 
for the future management of the said house 
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and for rendition of accounts. It was alleged 
in the plaint that in 1923 the father of 
the defendants, Durga Das, built a house 
which he dedicated for the use of the mar- 
riage processions of the Khatri residents 
of the locality and that on the completion 
ofthe building he placed inscriptions on 
the front wall of the house explaining the 
object of the dedication. The house was 
Bo used during the life-time of Durga Das 
and for some time after his death which 
took place on October 30,1929. But a year 
and half prior to ihe institution of the suit, 
Jai Dayal took possession of the house and 
while he installed himself in one portion of 
the house, he leased the other portion as 
his personal property, thus diverting the 
house altogether from its original use. The 
Minor defendant was impleaded merely on 
account of his relationship with Durga Das 
but no relief was asked for as against him. 

Jai Dayal could not be served in the first 
instance and it was consequently prayed 
by the plaintiffs that service may be effect- 
ed on his agent, Bhagwan Das. Notice was 
served on Bhagwan Das but he objected 
that he was not empowered to receive any 
summons on his behalf. The Subordinate 
Judge, however, repelled this contention and 
called apon him to submit his pleas which 
he did. He repudiated the claim of the 
plaintiffs and further raised several objec- 
tions on technical grounds. On July 27, 
1936, one Sahib Ditta appeared on behalf 
of Jai Dayal and described as his mukhtar-t- 
am. His statement was recorded before 
issues and in that statement he admitted 
that Durga Das had dedicated the house in 
suit for the purposes specified in the plaint, 
but he contended that the property was 


being used in conformity with the directions = 


of Durga Das and that consequently no 
interference with the defendant's manage- 
ment was called for. On the very same day, 
Lala Dulat Ram Tandan, Counsel for Bhag- 
wan Das, made a statement questioning the 
locus standi of Sahib Ditta to make any 
statement on behalf of Jai Dayal. An issue 
was framed on this point along with certain 
other technical issues. The other issues 
were decided against the defendant but the 
issue in regard to Sahib Ditta’s locus standi 
was left undisposed of. On November, 25, 
1936, Jai Dayal himself appeared in the 
case and put in his pleas traversing all the 
allegations made by the plaintiffs and rais- 
ing other formal issues in the case. On the 
Pleadings of the parties the following 
issues were framed : 

“(1) 1s the property in dispute wakf property and, 
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if so, what is the nature of the wakf ? (2) Has 
there been any breach of the terms of the wakf 
and if so, what; and what is its effect? (3) Did de- 
fendant realize any rent from the property in suit 
and is he liable to render accounts tothe plaintiffs, 
and if so, what amount is due? (4) Areall plaintiffs 
not taking interest in the suit, and ifso, what is its 
effect ?(5) What is the jurisdictional value of the 
suit ? (6) Are plaintifis entitled to sue if Issues Nos. 1 
and 2are proved? (7) Relief.” 

Issues Nos. 4 to 6 were not pressed ai the 
time of the arguments. Issue No. 2 was 
decided against the defendant and it was 
held that the defendant in using the build- 
ing for his own residence and in letting 
out the rest of the building toa Pathshala 
was committing a breach of the trust and 
that consequently the pldintiffs were entitl- 
ed tothe relief prayed for, if it was held 
that the property was wakf. Issue No. 3 
was found against the plaintiffs. The main 
controversy raged round Issue No. l and 
after discussing all the pros and cons of the 
matter, the Subordinate Judge found in 
favour of the plaintiffs on that question 
and consequently aulhorized a respectable 
member of the Khatri Brotherhood of the 
name of Rai Sahib Lala Labh Ohand to 
call a meeting of the Khatris of Amritsar 
and elect a committee of five persons to 
take charge of the property in suit.. Jai 
Dayal, defendant, has appealed. . 

Counsel. for the appellant has contended 
that there was no valid wakf inasmuch as 
Durga Das never divested himself of the 
ownership in the property and also for the 
reason that his declaration. was vague. He 
has further urged that the occupying ofa 
Portion of the house by Jai Dayal in the 
capacity of a supervisor of the building and 
his allowing the remaining part ofthe build- 
ing to be used by a girls’ school are not 
inconsistent with the object of the wakf 
and no case therefore has been established 
to justify his removal especially as he be- 
longs to the founder's family. The main 
questions involved in this case therefore 
are: (L} Whether there was a valid dedica- 
tion made by Durga Das, and (2) whether 
the circumstances brought on the record 
justify tue eviction of Jai Dayal from the 
house and the settlement of a scheme for 
its future management on the lines pro- 
posed by the Subordinate Judge. There is 
abundant evidence on the record to show 
tnat on more occasions than one Durga Das 
declared in unequivocal terms that the 
house in question was set aside for the 
purpose of being used as a resting place for 
the marriage processions of the Khatris of 
the locality. More than one tablet was affix- 
ed on the house, the trend of all of which 


wh 
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is to emphasize the wakf nature of the pro- 
perty. For example, oneofthem says that 
the house isa Khatri shadigrah built by 
Durga Das. Another reiterates the object 
of the construction of the building and lays 
down certain conditions under which it is 
to be used, one of which is that it can be 
used on the occasions of marriages or for 
any other laudable purpose for seven days 
and that for any tithe over and above that 
period, special permission is required. The 
third inscription again stresses the wakf 
nature of the property and adds that no 
person is entitled to sell, mortgage or dis- 
pose of the house in any other manner. 

It is also reliably established that on 
the completion of the building Durga Das 
requested His Excellency Sir Edward Mac- 
lagan, Governor of the Punjab, to perform 
its opening ceremony and further invited 
almost all the gentry of the place on that 
occasion and, there in the presence of all, 
made an unambiguous declaration to the 
effect that the house had been set aside for 
the purpcses mentioned above. Throughout 
the period that Durga Das lived, he used 
the building in conformity with his declara- 
tion and never diverted it from its original 
purpose. A manager had been appointed 
by him tolook after its maintenance and a 
chaukidar to keep watch on it. Marriage 
Parties had to deposit Rs. 10 in advance 
to meet the expenditure on the supply of 
electricity and water and this state of 
affairs continued until some time after the 
death of Durga Das. 

One day before his death, Durga Das 
made a will in‘which again the wakf nature 
of the property was emphasized in the 
clearest possible terms. While making the 
disposal of his properties, he stated that it 
should be remembered that he had already 
dedicated for charitable purposes the house 
in suit which was known as Janjghar. In 
order to ensure that it should not be mis- 
used, he referred to the inscriptions which 
had already been placed on it and reiterated 
his declaration that the house in suit should 
remain wakf for ever. Even Jai Dayal, 
defendant himself, while enteling into an 
agreement with his own mincr brother on 
August 17, 1930, in regard to the property 
left by Durga Das, undertock to abide by 
the will cf their father dated October $9, 
1929, andto accept itin its entirely. Not 
only that, he even in the body of that 
agreement referied to the Janjghar in suit 
and declared that it wis waky oud that it 
should remain so permanently. On tLe same 
day the two brothers executed another 
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agreement to refer cértain dispiited arising 
between them to the arbitration of one Lala 
Radha Kishen and one of the points in dis- 
pute was s.ated to be as to which of the 
secular properties of theirs should be attach- 
edtothe house in suit to meet the necessary 
expenditure involved in its maintenance 
and upekeep. It was also suggested there 
that a committee should be set up and regu- 
lar office-bearers nominated to look after the 
building. On February 24, 1932, the arbi- 
trator made an award in which he declared 
the Jhanjghar to be wakf, but did not con- 
sider it necessary to appoint any outside 
committees to manage the building, inasmuch 
as no permanent income accrued from it. 

In the face of the circumstances men- 
tioned above, it cannot be urged that the 
house was not wakf or that the dedication 
made by Durga Das was bad in the eye of 
the law on account of its being indefinite 
and vague. Oounsel for the appellant 
referred to Chandu Lal v. Rampat Mal (1) 
and Sunder Singh v. Sunder Singh (2) in 
support of his contention that unless the 
sankalp and samarpan ceremonies are 
undergone, no valid dedication can take 
place under the Hindu Law. It is true 
that in Chandu Lal v. Rampat Mal (1), 
some remarks were made which may be 
susceptible of the interpretation put upon 
it by appellant’s Counsel, but as explained 
in Prem Nath v. Har Ram (3), the learned 
Judges who were responsible for that 
decision did not intend to lay down any 
such rigid rule. The Hon'ble the Acting 
Chief Justice, who is a member of this 
Bench, was a party to that decision and he 
suggests that what was intended to be 
laid down in Chandu Lal v. Rampat Mal 
(1), has been rightly appreciated by the 
learned Judges in Prem Nath v. Har Ram 
(3). There it has been clearly stated that 
according to the Hindu Law as administer- 
ed in British India, the formal religious 
ceremonies of sunkalp and samarpan, 
though ordinarily performed ameng the 
orthodox Hindus are not essential ior the 
creation of a valid endowment for religious 
purposes. Jai Lal, J. who delivered the 
judgment says : 

“The true meaning of the law, in my opinion, is 

(1) A IR 1933 Lah. 159; ig) Ind, Uas. 523; 34 P 
L K 105; Ind. Rul. (1983) Lah. 135. 

(2) A 1 R1938 PO 73; 172 Ind. Cas, 993; I L R (1938) 
Lah, 63; 65 1 A 106; 1988 O LR103;10 kK PO 202; 
1938 A LJ 194; 47 L W 23y; 19380 W N 245; 1938 
ALE 138; 4 B R 317; 40 P LR 247; (19389 1M L J 
359; 328 L R 350; 66 0 L J 524; (1938) M W N 621; 42 
U W N 930; .0 Bom. L it tz4 QP O) 

(3) 16 L 85; 154 Ind. Cas. 229; AIR 1934 Lah, 
771; 86 P LR13;,7 3R L b31, $ 
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that so long as there is a clear and unequivocal 
manifestation of intention to create a trust of this 
description and there is a formal divesting of the 
ownership in the property on the part of the donor 
and vesting of the same in another or even in the 
donor himself as a trustee, that is to say, so long 
as there isa clear change in the tenure of the pro- 
perty with the intention on the part of the donor 
to devote it to religious or public purposes, dedi- 
cation thereof must, in my opinion, be deemed to be 
complete.” 

Iam in respectful agreement with the 
principle enunciated above, and I cannot 
think of any other case where the principles 
laid down above could be applied with 
greater force. In Ram Swaroop v. Ram- 
chandraji Mandir (4), the same view was 
taken by the Additional Judicial Commis- 
sioners who further suid that divesting of 
ownership which is necessary in the case 
of such dedications, can be done by a clear 
expression of intention to dedicate the 
property and to renounce ownership coupled 
with acts showing appropriation of the 
income of the property to the purposes of 
the endowment. Nothing that is laid down 
in Sunder Singh v. Sunder Singh (2), helps 
the appellant in my opinion. Their Lorde 
ships quoted with appreval the following 
passage from the judgment of this Court 
under appeal : 

“It is not disputed that for the foundation of a 
charitable endowment by a Hindu in this Province, 
no writing is required. What is necessary is that 
the purpose be clearly specified and that the property 
intended for the endowment should be set apart 
as dedicated to that purpose. It is necessary that 
the donor should divest himself of the property.” 


Their Lordships further added that the 
evidence of divestiture may be contem- 
Poraneous and the subsequent acts and 
conduct of the donor are irrelevant and 
cannot re-invest him. As stated above, 
Darga Das made even His Excellency the 
Governor of the Punjab to bear witness 
to his dedication and gave the whole world 
to understand not only by inscriptions but 
by both verbal and written declarations 
that he no longer possessed the house as 
secular property and that it was not subject 
tothe incidents of sale, mortgage, etc., as 
secular property is. Tnis divestiture does, 
on the authority of the Privy Council 
judgment cited above, complete the act of 
dedication and even if Durga Das or his 
descendants subsequently conducted them- 
selves in a manner which was inconsistent 
with the original dedication, that would be 
immaterial. Counsel for the appellant has 
further referred to Narain Das v. Brij Lal 


(4. A IR 1935 Neg. 35; 157 Ind. Cas. 47; 31 N L 
R 188; 8 R N 12, 


gat DAYAL v. Ram SARAN pab (LAH) 


isiid 


(5) and Lal Chand Mehra v. Local Com- 
mittee of Management, Gurdwaras, Amrit- 
sar (6), in support of the proposition that 
a dedication made in vague terms was bad 
in law. With the propcsition in the abstract 
no one can disagree, but the question is 
whether the present case comes within the 
mischief of the rule. In Narain Das, 
Brij Lal (5) the three objects of the trust 
created by a will had fo be read disjunc- 
tively eo that the trustees had the discre- 
tionary power to apply the funds to any 
one of the three objects to the exclusion 
of the other two or in such proportion as 
they thought fit, an@ one of the three 
objects of the trust was invalid. It was on 
that basis that it was held that the whole 
bequest failed. Thisis not the case here. 
Moreover, the House of Lords’ judgment 
which was relied upon in that case clearly 
stated that if the word ‘charitable’ had 
stood alone, the devise would have been 
sufficiently definite and valid and as re- 
marked above, the present declaration had 
been made in these terms. In Lal Chand 
Mehra v. Local Committee of Management, 
Gurdwaras, Amritsar (6), it was said, and 
rightly so, that a trust by way of dharmarth 
cannot be enforced. In the .presenk case 
the word dharmarth is not used to indicate 
the object of the trust but to explain the 
nature of the property, and therefore that 
principle does not hold good. 

As stated in Lakshmidevamma v. Kesava- 
rao (7) and Ram Sarup v. Ram Saran (8), a 
party cannot be allowed to approbate and 
reprobate. In the two agreements entered 
into between the two brothers on August 17; 
1930, Jai Dayal had, with full knowledge 
of the factsin unmistakable terms, admitted 
the wakf nature of the house in suit and 
he cannct now be allowed to resile from 
that position. 

I have no hesitation therefore in holding 
that the property in suit was set apart for 
ever for the use of the marriage processions 
of the Khatris of the locality and that it 
cannot be diverted now from its original 
purpose. The appellant in using a part 
of it as his own residence and allowing 
the other portion to be used as a girls’ 
school has run counter to the wishes of 
the settlor and has thus committed a 
breach of trust. In the circumstances, the 

(5) 14 L 827; 148 Ind. Cas, 1013; A IR 1933 Lan, 


833; 35 P L R 11;6 R L 303, 
> AIR 1937 Lah. 108; 172 Ind, Oas. 173;10 R L 


D AIR 1935 Mad. 1066; 159 Ind, Oas. 913; 8R M 
(8) A IR 1926 Lah, 650; 98 Ind, Oas, 915, 
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order made by the Subordinate Judge was 
the only proper order to be made. It will 
of course be open to Rai Sahib Lala Labh 
, Chand, Honorary Magisirate, to consider 
the claim of Jai Dayal to be a member of 
. the committee which may be set up to 
manage the building in suit, but I think it 
will not be advisable to force his hands in 
any manner. I would, therefore, affirm the 
decision of the Court below and dismiss this 
appeal with costs. 
Addison, Ag. ©, J.—I agree, 
ID. Appeal dismissed. 


VK—_ 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 50 of 1937 
November 23, 1935 
Tuom, C. J. AND Ganaa Natu, J. 
OHANDRIKA PRASAD— PLAINTIF — 
APPELLANT 
versus : 
Musammat BHAGWATI DEVI—Darenovant 
: — RESPONDENT 
Civil Procedure Code (Act V of 1908), 0O. XXI, 
r. 19 (b)—Applicabi'ity — Pre-emption — Suit for— 
Decree not directing plaintiff to deposit defendant's 
costs— Plaintiff depositing within time pre-emption 
money after deducting cusis awarded to him but with- 
out gwing credit Jor aefendant’s costs — Plaintiff, 
whether entitled to pre-emption—His right, if lost 
by failure to give credit for defendant's costs. g 
The provisions of O. AKI, r. 19, sub-r. {b}, Civil 
Procedure Code, refer not to deposits in pre-emption 
suits but to set off in the case uf a decree in execu- 
tion. 
Ina pre-emption suit, the plaintiff is not to be 
deprived of the fruite of his victory on the grounds of 
equity only because he has failed to act in a way which 
the Court would consider reasonable and equitable, 
though not directed so to act by the terms of the 
decree. It isone thing to hold that the plaintiff is 
entitled to deduct from the sum to be deposited under 
the pre-emption decree the amount of his costs on the 
ground that such a course is reasonable aud equit- 
able ; itis an entirely different matter to hold that a 
plaintiff who has succeeded in a pre-emption suit 
and is willing and able to deposit whatthe Uourt 
directs him to deposit, 1s to failin the enu of the day 
because he has notadded tu ths amount directed to 
be deposited the sum awarded to the defendant in 
name of costs, when the decree in the suit has not so 
directed. Such a result cannot be justified on grounds 
of equity, Ishrt v. Gopal Saran (i), Ram Lagan 
Pande v. Mohammad Ishaq Khan (2) and Ali Hussain 
v. Amin Ullah (3), referred ta. Chanurtka Prasad v. 
Bhagwati Devi, 172 Ind, Uas. 765, reversed. 

- L. P. A. against the decision of Mr. Justice 
Harries, reportedin 1/2 Ind. Cas, 765 


Messrs. S. N. Sen and B. Malik, for the 


* Appellant. 


Mr. P. L. Banerji, for the Respondent, 
- Thom, C. J.— This is a plainufi's appeal 
against the order of a learned Single Judge 
ot this Court. Tne appeal arises out of a 
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pre-emption suit. On May 22, 1932, the 
plaintiff's suit was decreed. The plaintiff 
in the decree was directed qto deposit 
within one month the sum of Rs. 2,150, and 
Rs. 1o6-4-0 in name of cosis which were 
awarded to him under the decree. On June 
20, 1932, the plaintiff deposited Rs. 2,150. 
On July 1, 19:2, he applied fir possession 
and he further prayed that he might be 
permitted torealize the amount awarded to 
him in name of cosis by attaching the 
sum deposited. The defendant appealed 
against tne order of the trial Court. The 
appeal was decided on November 11, 1933. 
The Appellate Court decreed the plaintifi’s 
suit conditionally upon hisdepositing a sum 
of Ks. 2,650 within three months. The 
Court further awarded the plaintiff 
Rs. 169-10-0 and to the defendant Ra. 92-7-0 
in name of costs. The decree did not 
comply strictly with the provisions of 
O. XX, r. 14, Civil Procedure Code, in 
respect that the plaintiff was not directed 
to deposit the costs awarded against nim. 
On February 9, 1934, tne sam of 
Rs. 330-6-0 was deposited by the plaintiff, 
that is Rs. 50U less the sum of Rs 169-10-0 
awarded to the plaintiff as costs. The 
plaintiff did not allow for the award of 
costs made in favour of the defendant. In 
these circumstances on March 10, 1934, 
the defendant preferred an application in 
the execution Court claiming that inas- 
much as the plaintif had nut deposited 
the full Ks. 500 within the time allowed 
by the Court, the suit should stand dis- 
missed. She further claimed possession 
over the property in dispute and mesne 
protits. The execution Court and the lower 
Appellate Court held that the plaintiff had 
complied with the terms of the decree 
passed by the lower Appellate Court and 
dismissed toe defendants application to 
have the suit dismissed and claims for 
Ppussession and mesne profits. The learned 
Single Judge, before whom the matter 
came in secund appeal, has reversed the 
order ofthe lower Appellate Court and has 
remanded the case to the Oourt of first 
instance to be disposed of according to law. 
The question for consideration in this 
appeal is whether in law the plaintiff must 
be taken to have complied with the 
terms of the decree of November 11, 1933. 
Aow, by the terms of that decree the 
plaintiff was directed to deposit witnin 
three months the sum of its. 500 This 
admittedly he did not do. On the other 
hand it ıs well established law that in 
a preemption suit the plaintiff is entitled 
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to deduct from the amount he is directed 
to déposit, the amount of the costs awarded 
to him. This principle was first approved 
by this Court in Ishri ‘v.Gopal Saran 
g): That decision has been subsequently 
ollowed in Ram Lagan Pande v. Moham- 
mad Ishaq Khan (2) and Ali Hussain v. 
Amin Ullah (3); Learned Counsel in these 
circumstances contended that as the law 
stood in the year 1933, the plaintiff had 
fully ccmplied with the terms of the decree 
of November 11, 1933, in regard to the 
‘amount to be deposited. It was contended 
by the learned Counsel for the respondent 
‘on the other’ hand that if in equity the 
plaintiff was entitled to deduct irom the 
‘amcunt directed to be deposited the 
amount of costs awarded to him, he should, 
in equity, have ‘included in the amount 
deposited ihe amoiint of costs awarded 
to the respondent: In other words that in 
‘arriving at the amount which ‘the plaintif 
‘was bound to déposit the respondént should 
have been credited with the sum of 
Rs. $2-7-0. Learned Counsel for the res- 
Pondent in support of his contention 

“ referred to the provisions of O., XXI, r. 19, 
suber. (b) In a sense this provision 
supports the atgument for the respondent. 
On‘ the other hand, in ‘our opiniot, it i nct 
éirictly applicable. The provision ‘1éfers 
not to deposits” in” pre: emplion suits but to 
set off in the case of 4 decree in exécution 
in regard to ‘which different’ considera- 
tions arise. ~ 

No doubt the plaintiff would have acted 
reasonably and equitably if in making the 
deposit he had allowed for the sum 
awarded to the respondent in name of 
costs. Upon the other hand it cannot be 
said that he failed to comply with the 
terms of the decree which was of Novem- 
ber 11, 1933. He clearly, in law, was 
entitled to deduct the amount of the costs 
awarded io him, namely Rs. 169-10-0. 
He was not bound to give credit to the 
respondent for the sum of Rs, 92-7-U 
awarded to the latter. It was open to the 
respondent to put tLe deciee in the suit, in 
so far as it related to her costs, into 
execution. No difficuliy was placed in the 
way oi the respondent puisuing ter remedy 
in this cidinary way. It iLe plaintif has 
failed to act in a way which the Courts 
would ccusider reascnable and equitable, 
though not directed so to act by the terms 


(1) 6 A 35]; A W N 1884, 25, 
pË ALE, R 1919 All, 45; 54 Ind. Cas. 395; 42 A 161; 
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of the decree, is he to be deprived of- 
the fruits of nis victory inthe pre-emp- 
tion suit on groands of equity ? We think 
not. li is one thing to hoid tuat the 
Plaintiff is entitled to deduct from the 
sum to be depcsited under tne pre- 
emption decree, the amount of his costs 
on the ground that such a course is 
reasonabie and equitable; itis an entirely 
different matter to hold toat a plaintiff who 
has succeeded in a pre-emption suit and is 
willing and able to deposit what the 
Oourt directs him to deposit, is to fail 
in the end ot tne day because he has 
not added to the amount directed to be 
deposited the sum awarded tothe defend- 
antin name of costs, when the decree in 
the suit has not so directed. Such a 
result, ın our judgment, could not be 
justitied on grounds of equity. It was 
open tothe Court in view of the terms of 
U. XX, r: 14, to have directed the plaintiff 
to deposit the defendant's costs. No doubt 
the Court sLould have done so in the cir- 
cumstances. ~ It did not, however, 50 order, 
and tue plaintit! in fact did comply with 
the order passed. Upon the whole matter 
we. are saushed -inal the defendant's 
objection should be dismissed. We accord- 
ingly allow the ‘appeal, set aside the*order 
ot the‘ learned Single -Judge in’ second 
appeal, and .restore..the order : of . the 
lower Sepang, Oourt “with costs “throngh- 
out. $ 
8 0 Appeal allowed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 028 of 1937 
February 1, 1949 
ADDISON AND DIN Monamman, JJ. ; 
MUNIVLPAL COMMILTHH, BATALA— . 
DEFENDANT--APPRLLANT . 
veTsus 
WALI MOHAMMAD AND 0THERS— 


PLALNTIFRS—KESPONDENTS 

Evidence Act ( of. 1872), s. 13—Document pur- 
porting to Le. mortyage deed of property in suit 
executed by predecessuis-in-interest of plarniiff in 
favour of tira party and documents in which 
plaintif has asserted his right an property are 
udmassible in evidence—Value of such eptuence. 

A document purporting to be a mortgage deed 
of the property in suit executed by the predeces- 
sors-in-interest of the plaintiñ m favour or a third 
party aud other documents where the pluintiff has 
asseiled a right to deal with the property, are 
admissible in evidence under s. 13, Evidence Act. 
The words ‘rights’ and ‘customs’ in s. 13 include 
a right of ownership; such evidence, however, 1s 
usually of little value and a Cvurt should not 
Place exaggerated portance on this kind of 


~ 
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evidence, which is little more than an admission 
in favour- of the person making it and is in this 
country often manufactured for the purpose of creat- 
ing evidence for use later on ina claimto owner- 
ship, Ranchhoddas Krishnadas v. Bapu Narhar (10), 
Vythilinga v. Venkatachala(13), Nallasiva Mudaliar 
v. Ravan Bibi (14), Collector of Gorakhpur v. 
Polakdhari Singh (15) and Ihsan Ilahi v, Ata Ullah 
(16), relied on, 

[Case-law discussed.] > 

5. 0. A. from a decree cf the Senior Sub 
Judge, Gurdaspur, dated March 19, 1937. 

Mr. Hem Raj Mahajan, for the Appellant. 

Mr. Ghulam Mohi-ud-Din, for the Res- 
pondents. 

Addison, J.—The only question involved 
in this second appeal is whether the docu- 
ments Exs. P-1, P-2 and P-3 are admissible 
in evidence. If they are, the appeal must 

. be dismissed as concluded by a finding of 
fact. Exhibit P-1 is a document purporting 
to bea mortgage deed of the property in 
suit exzeuted by the predecessors-in- 
interest of the plaintiff in favour of « third 
-party in 1573 while Ex. P-2 and Ex. P-3 
are other instances where the plaintiff 
asserted a right to deal with the property. 
In the Full Bench decision, Gujju Lali v. 

< Fatteh Lall (1), it was held that the word 

“right” as used in s. 13, Evidence Act, 
. referted to something distinct.frem owner- 

sBhip, that is, a right, which attaches either 
$0 Bome: property or to status;in- short, 

„an incorporeal right which, though ‘trans- 
cmissible, is not tangible or an object of 

qthe bodily senses. If -this decision ‘is 

e correct, the dccuments in: question: would be 

inadmissible in evidence. The same deéi- 
48ion was arrived at by another Full 

Bench in Surender Nath Pal v. Brojo Nath 

, Pal (2). In Tepukhan v. Rajoni Mohun Das 
(3), another Full Bench, however, pointed 
out that the rule laid down in the above- 

mentioned Full Bench decision had been 
rmaterially qualified.by the decision of their 

-Lordships of the Privy Council in Ram 

- Ranjan Chuckerbutty v. Rum Narain Singh 
(4), Bitto Kunwar v. Kesho Pershad (5) and 
in Monmotha Nath Mitra v. Rajeswar Kai (6) 
.a Division Bench, presided over by the 
Ohief Justice, held that a kabala in favour 
of the tenant which contained a recital that 
the holding conveyed by the said deed was 
the homestead land of the executant of the 
deed was admissible in evidence as a transe 

(J) 6 0.171;6 C LR 439 (F B). 

(2) 13 0. 352 (F B). 

(3) 25 O. 522; 2 O W N 501 (Œ B). 

(4) 22 I A 60; 220. 533; 6 Sar, 530 IP O. 
pa 19 A. 277; 241A 10; 7 Sar. 131;1 OW N 265 


(6355 0. 355; 107 Ind. Cas, 81; A 8 Ual, 315; 
920 WN isa | as, 81; AIR 1928 Oal, 315; 
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action within the meaning of s. 13, Evidence 
Act,in a suit in which the nature of tae 
tenancy was agitated. 

A Division Benck of the Patna High 
Court held in Sabran Sheikh v. Odoy Mahto 
(7), in a suit which the plaintiffs claimed 
the land as their man land and the defen- 
dant claimed it as his jote, that an ekrar- 
nma, producad by the plaintiffs, addressed 
by a third person to an ancestor of the 
plaintiffs, in which the land in suit was 
described as man land, was admissible 
uoder s. 13, Evidence Act. Another 
Division Bench of the same Court, in 
Keshava Prasad Singh v. Brahmdeo Rai (8), 
held that it was permissible to use recitals 
in sale deeds to show the nature of the title 
that was being asserted and as transactions 
relevant under s. 13, Evidence Act, by 
which a right was claimed or asserted on 
some past occasion. In Ram Kishun v. 
Niranjan Pandey (9), however, another 
Division Bench held that the word “right” 
as used in s 13, Evidence Act, meant an 
idcorporeal right as distinct from ownership 
of property, Gujju Lail v. Futteh Lall (1), 
being .followed. The , decisions .of; the 
Calcutta and Patna High Courts are, there- 
_fore, not very helpful on.the question... Lhe 
-Bombay, Madras and Allahabad rulings 
- are in.favour of the view ‘that such docu- 
ments are admissible i evidence: ‘Jn 
“Ranchhoddas Krishnadas v.. Bapu, Narhar 
(10), it was.said that the words “rights -and 
» customs". in 8, 13 must” be * understood “As 
~comprenending’ all rights ` and, customs 
“tecognized by law, and therefore included 
„& Tight ef ownership. The same’ view was 
‘taken in Ramasami v. Appavu (11), Venkata- 
‘sami v. Venkatareddi (12), Vythilinga v. 
. Venkatachala (13) and Nallasiva Muda» 
‘liar v. Ravan Bibi (14). The decision of 
the Allahabad High Court -is Collector of 
Gorakhpur v. Palakdhari Singh (15). Only 
one decision of this Court has been referred 

‘tc, namely Ihsan Ilahi v. Ata Ullah (16), 
, which was decided by a Single Judge. lt 
was held that such documeénfs were 
(7) 1 Pat, 375; 70 Ind. Oas. 18; AIR 1922 Pat, 428; 
3 P L T792, 
(8) AI R1933 Pat, 656; 149 Ind, Oas. 1177; 13 
Pat. 45; 6 R P 699, 
(9) 12 Pat, 285; 145 Ind. Oas.223;AI R 1933 Pat 
285; 14 P L T 575; 6 R P 185, 3 4 

(10) 10 B 439, 

(ii) 12M 9. 

(lz) 15 M12, 

(13) 16 M 194, 

(14) A IR 1921 Mad, 383; 70 Ind, Cas, 389; (1921) 
MW N 560; 14 LW 327. 

(15) 12 Al CFB). 

(26) A IR 1937 Lah. 688; 172 Ind, Oas, 769; 39 
PLA 389; 10R L 367. 
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admissible in evidence. It seems to us that 
the preponderance of authority is in favour 
of the view that these documents are admis- 
Bible in evidence and we so hold. It 
might, however, be stated that such evidence 
is usually of little value and a Court 
should not place exaggerated importance 
on this kind of evidence, which is Jittle 
more than an admission in favour of the 
‘person making it and is, in this country, 
often manufactured for the purpose of 
creating evidence for use later on ina claim 
to ownership. On this finding, we dismiss 
the appeal but make no order as to costs 
of this Court. 


B. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Rule No. 1599 of 1937 

February 21, 1938 

S. K. Grose AND Nastm ALI, JJ. 

KANAILAL BANERJEE—DEFENDANT 
No. 1— PETITIONER 
versus 
SATYABATI DEVI—PLAINTIFF AND OTHERS 


—OprposITe PARTY. 

Court Fees Act (VII of 1870), s. 7 (iv) (c)—Partition 
suit — Preliminary decree based on compromise—~ 
. Property valued at Re. 24,000 — Sust by party for 

rectification of compromise deed on ground of mutual 
mistake—Suit valued at Rs. 10} though plaintiff's 
title would be declared to property worth Rs. 8,000 if 
suit was decreed — Valuation of property likely to be 
affected by preiiminary decree held: could not be taken 
ag objective standard for determining value of relief— 
Plaintiff's valuation held should be taken as 
correct. 4 

It is true that after the recent amendment of the 
Court Fees Act, the Court has power to determine 
whether the valuation made by the plaintiff in suit 
under s. 7 (iv) (c) is arbitrary or not. But the 
difficulty in the exercise of that power is the absence 
of any objective standard laid down either by the 
Legislaturein the Court Fees Act or bythe High 
Oourt under the Suits Valuation Act. 

In the partition suit, the properties which were 
the subject-matter of partition were valued at 
Ks. 24,000. A preliminary decree was made in that 
suiton the basis of a petition of compromise, 
Thereafter the plaintif instituted a suit for rectifica- 
tion of the said solenama upon which the preliminary 
decrees was made on the ground offraud or mutual 
mistake of the parties. The contention of the defen- 
dant was that the value which the plaintiff had put 
upon the relief in this suit was arbitrary, and was 
too low inasmuch as the value given in the plaint of 
the suit was only Ks. 101 aithough the plaintiff 
would be entitled to have her title and joint posses- 
sion declared in properties worth about Rs b,000 if 
the suit be decreed. ‘Ihe substance of the suit, there- 
fore, was to have the adjustment of the suit by mutual 

agreement of the parties set aside : 
, Held, that the value of the property which would 
be aficcted Ly the pieliminary decree could not be 
-taken as an objective standard for the purpose of 
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determining the value of the relief in the suit. 
In the absence of any other satisfactory objective 
standard, the plaintiff's valuation must be taken as 


correct and final for the purpose of the present 
suit, 


O. Rule from an order of the second Oourt 
Munsif, Howrah, dated August 16, 1937. 
Messrs. Hiralal Chakravarti and Rabin- 
dra Nath Bhattacharjee, for the Petitioner. 
Messrs. Panchanan Ghose and FParash 
Nath Mukerjee (Jr), for the Opposite Party. 
Nasim Ali, J.—This is an application in 
revision under s. 115, Civil Prccedure Code, 
by the defendant in a suit for rectification 
of a certain solenamg filed in a partition 
suit between the parties against the order 
of the Second Court of the Munsif of Howrah, 
dated August 16,1937, whereby the learned 
Munsif has rejected the defendant's objec- 
tion that the- suit has not been properly 
valued for the purposes of jurisdiction and 
court-fees, It is conceded by the learned 
Advceate appearing on behalf of the peti- 
ticner that the suit in question comes under 
s. 7, cl. iv(c), Court Fees Act. In the 
partition suit the properties which were 
the subject-matter of partition were valued 
at Rs. 24,000. A preliminary decree was 
made in that suit on the basis of a petition 
cf comprcemise on July 29, 1935. Thereafter 
the plaintiff cpposite party in this rule 
instituted a suit in the Second Court of the 
Munsif of Howrah for rectification of the 
said solenama upon which the preliminary 
decree was made on the ground of fraud or 
mutual mistake of the parties. The tonten- 
tion of the defendant-petitioner is that the 
value which the plaintiff opposite party has 
put upon thé“ relief in this suit is arbitrary: 
and is too low inasmuch as the value given 
in the plaint of the suit is only Rs. 101 


-although the plaintiff would be entitled to 


have her title and joint possession declared 
in properties worth about Rs. 8,000 if the 
suit be decreed. It appears that in the pre- 
Bent suit the plaintiii-opposite party wants 
to have the petition of compromise filed in 
the partition suit declarea invalid on the 
ground that certain terms were omitted in 
the petiticn of compiomise either through 
fraud of the defendant-opposite party or 
through mutual mistake. The substance of 
the suit therefore is to have the adjustment 
of the suit by mutual agreement of the 
parties set ssice. If the plaintiff succeeds 
in the suit, the preliminary decree passed one 


the petiticn of compromise will be set aside | 


and ihe parties will be relegated to the posi- 
tion in “which they were before the petition 
of compromise was filed, Itis true that if 
the plaintiff succeeds in the present suit, 
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on the basis of the findings in the suit, the 
Plaintiff would be entitled to ask the Court 
to record the real terms of adjustment 
“under O. XXIII, r. 3, Civil Procedure Code, 
‘in the partition suit and to pass a pre- 
liminary decree on these terms. The relief 
which the plaintiff would be entitled to get 
‘in the partition suit after the preliminary 
` decree passed on the petition of compromise 
is set aside, cannot be imported into his 
-Buit and cannot be taken as having any 
bearing on the question of the valuation of 
“the relief in the present suit. 
The learned Advocate for the petitioner 
‘asked us tn adopt as the value of the pre- 
sent suit the value ofthe property which 
wonld be affected by the preliminary decree 
which would be made in the partition suit 
on the basis of the decision in this suit if 
-the plaintiff ultimately succeeds in her suit. 
The value of the property, in my opinion, 
‘cannot be taken as an objective standard 
' for the purpose of determining the value of 
the relief in the present suit. It is true that 
after the recent amendment of the Court 
- Fees Act, the Court has power to determine 


~ whether the valuation made by the plain- 


tiff in suit under s. 7 (iv) (ec) is arbitrary 
‘or not. But the difficulty in the exercise of 
that power is the absence of any objective 
standard laid down either by the Legis- 
lature in the Court Fees Act or by the High 
Court under the Suits Valuation Act. The 
objective standard suggested by the peti- 
_ tioner in the present case cannot be applied 
to the present suit in view of the scope of 
the present suit and the effect on the parti- 
tion suit of the decree which will be made 
in this suit if the plaintiff succeeds ulti- 
mately. In this view of the matter, Iam 
unable to accept the valuation suggested by 
the “defendant as the valuation of the relief 
in the suit for the purpcses of jurisdiction 
“and court-fees. In the absence of any other 
“satisfactory objective standard, tLe plain- 
 tiff's valuation must be taken as correct 
‘and final for the purpcse of the present 
suit. The Rule is accordingly discharged. 
There will be no order as to costs. Let the 
records be sent down as early as possible. 


, S. K, Ghose, J.—I agree. 
DB. 


Rule discharged. 
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LAHORE HIGH COURT 

Second Civil Appeal No. 1190 of 1937 
January 20, 1938 
DaALIP Singa, J. 

TEGU MAL—P.arntive —APPELLANT 

VETSUS 
MOTI LAL AND ANOTAER —DEFEN DANTA — 
RESPONDENTS 

_Execution—Bar to—Person against whom execu- 
tion was taken out successfully maintaining that 
execution could not proceed against him without 
separate suit against him—Whether can contend, in 
separate suit against him that suit is barred under 
s. 47, Civil Procedure Code (Act V of 1908), and 
that proper remedy was by way of execution. 

The law does not permit a party wherethe ques- 
tion is one of procedure to urge that one form of 
procedure should be followed, and when he has sue- 
cessfully maintained this and the procedure which 
is urged should be followed, has been followed, to 
urge that the new procedure is wrong and the old 


procedure was right. This would be to stultify the 
aw. 

Where a person against whom an execution of a 
decree wastaken out successfully maintained in 
execution proceedings that execution could not pro- 
ceed against him without a separate suit being 
brought on the ground that he was a legatee and, 
therefore, not a party to the suit in which he only 
figured as a legal representative, he cannot sub- 
sequently be allowed, when a suit is. brought 
against him, to contend that the proper remedy was 
by way of execution and no separate suit lies but 
is barred by s. 47, Civil Procedure Oode. 

(Oase-law discussed.) 


. O. A. from the decree of the Senior 
Sub-Judge, Kangra at Dharmsala, dated 
May 18, 1937. 

Mr. D. N. Aggarwal, for the Appellant. 

Mr. M. C. Sud, for the Respondents. 

Judgment.—The question for decision 
in this case is whether the defendant in 
the case having successfully maintained in 
execution proceedings that execution could 
not proceed without a separa'e suit being 
brought on the ground that he was a lega- 
tee and therefore nota party to the suit 
in which he only figured as a legal repre- 
sentative, can now be heard when the 
suit is brought, his objection having been 
upheld in the Court of Appeal, to contend 
that the proper remedy was by way of 
execution and no separate suit lies but is 
barred by s. 47, Civil Procedure Code. 
The facts of the case are given in the 
judgments of the Courts below. Both Courts 
have held that s. 47 did apply to the 
facts’ of the present case, that the order 
of the Senior Subordinate Judge in the 
previous case holding that the remedy was 
by way of a separate suit was incorrect 
but that the plaintiff shculd have gone in 
appeal and had that order set aside, that 
he did not do so and the present suit was 
barred under s, 47, and therefore dismissed 
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the suit. The trial Court left the parties to 
bear their own costs. The Senior Subordinate 
Judge dismissed the appeal with costs. 
The plaintiff has come in second appeal. 
It is argued on his behalf that when the 
question is as to tke precedure to be 
followed in a certain dispute between the 
parties and one party has successfully 
asserted that the proper procedure is in 
‘one Court or is in one form, then it is 
not. open -to that party -to urge when the 
“procedure, which he contended was the 
‘right procedure, has been followed that the 
*Old- procedure was the correct procedure 
-and the present procedure is wrong. This 
‘is the real point in the case and no light 
“is thrown of ‘this point by the argument 
‘that there can be no estoppel against 
“a statute or no estoppel on a point of law, 
< which are: both well known propositions 
and do not need authority to support 
“them. ae 
.- The learned Counsel for the appellant 
- has cited Hemanta Kumari D:vi v. Prasanna 
: Kumar Datta (1) which supports him to 
_the extent that wkere a person had made 
-an. application that a certain proceeding 
.did not lie under the Bengal Tenancy 
“Act, he was not allowed subsequently to 
urge that the proceeding did lie under the 
_ Bengal Tenancy Act. This ruling is based 
:on Dwijendra Narain Roy Vv. Jogesh 
Chandra Dey (2) where, however, the facts 
were slightly different. In Uttamchand 
v. Salig Ram (3) it was also held that a 
Person who had urged that a separate suit lay 
could not urge thats. 47 barred the suit. 
That ruling appears directly in point. The 
learned Counsel for the respondent has cited 
‘Nimba Hari Shet v. Sitaram Paraji (4), 
“Chowdhry Wahed Ali v. Jumajee (5) 
„which has no bearing at all: Martine 
Electric Co., Ltd. v. General Dairies, Ltd. 
(8), Bimalabala Sinha v. Deb Kinker (7), 
Mirza .v. Jhanda Ram (8) at p. 1039% 
Bindeshwari Singh v. Harnarain Singh (9) 
„(A I R 1930 Cal. 32; 120 Ind, Oas, 243: 56 0 
~584; Ind. Rul (19°0) Cal. 25, 
02 ATR 1924 Cal. 600; 79 Ind. Cas. 520; 390 LJ 


(3) A IR 1929 Nag. 79; 117 Ind. Oas. 285; Ind. Rul. 
(1929) Nag, 237, 
: (4) 9 B 458, 
(5) 18 W R 185; 11 BLR 149, ‘ 
(6) A IR 1937 PO 114; 168 Ind. Oas. 616;9 RP O 
“299; (1987) MW N 663; 46L W 105(P 0). 
(7) A I R1932 Pat. 267; 140 Ind. Cas. 687; Ind. 
- Rul. (1933) Pat. 15. 
` (8) A I R1930 Lah. 1034; 130 Ind. Cas. 419;12L 
367; 31 P L R 842; Ind, Rul (1931) Lah, 291. 
(9) A IR 1929 Oudh 185; 127 Ind. Cas, 20; 4 Luck. 
622; 6 O W N 233; Ind, Rul (1930) Oudh 436. 
* Page of AIT R1930 Lah.—[Ed.] g 
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and Ahmad Bhauddin v. Babu Devji (10) 
These ‘rulings mostly go no further than 
to lay down that there is no estoppel 
against a statute and no estoppel on a 
point of law. They are not directly in 
point. He has also cited Arundadhi v. 
Natesha (11) which appears to bein point 
and supports him, and Kuriyali v. Mayan 
(12) which, however, is distinguishable as 
in that case the rights of third parties 
were involved. On the. whole I am of 
opinion that the law does not permit a 
party where the question is one of pro- 
cedure to urge that one form of proce- 
dure should be followed and when he has 
successfully maintained this and the proce- 
dure which is urged should be followed has 
been followed, to urge that the new proce- 
dure is wrong and the old procedure was 
tight. This would be to stultify the law. 
1 would, therefore, accept the appeal and 
remand the case to the Appellate Court to 
deal with the issues found against the pre- 
sent defendant by the trial Court on which 
the learned Counsel for the respondent 
wishes to rely before the Appellate Court. 
Costs will be costs in the case. 


8. Appeal accepted. 
(10) A I R 1930 Bom 135; 122 Ind. Oas. 113: 53 B 
676; 31 Bom L R 778; Ind. Rul. (1930) Bom, 113. 
(11) 5 M 391. 
(12) 7 M 255. 
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| MADRAS HIGH COURT 
Criminal Miscellaneous Petition No. 985 of 
1938 
November 7, 1938 
BURN AND Stonart, JJ. 
In re OC. POULOSE MATTHEN 
AND ANOTHER—PBTITIONERS f 

Extradition Act (XV of 1903), ss. 7, 22 (3)-aRules 
under s 22 (3,—R. 4~—Warrant issued by Political 
Agent under s. 7—Presumption as regards com- 
pliance with Rules—Chief Presidency Magistrate 
receiving warrant—He must obey it. 

When a Political Agent issues a warrant under 
s. 7, Extradition Act, itis right to presume that 
he has complied with the rules framed under 
the Act in general and made an inquiry as pre- 
scribed by r.4 in particular, before the issue. [p. 
503, col. 2.} 

The Ohief Presidency Magistrate to whom a 
warrant under s.7, Extradition Act, has been issued, 
has no optionia the matter. When he receives 
the Political Agent's warrant, he is obliged to acb 
in pursuance of it and to obey it, 

Mr. Ki Bhashyam Ayyangar ‘for Mr. 
V.T. Rangaswamy Iyengar, for the Peti- 
tioners. ; 

Burn, d.—Thisis an application under 
s. 491, Oriminal Procedure Code, on behalf 
of four persons who have been arrested 
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on the warrants issued bythe Resident, 
Madras States. Section 491 (1) empowers 
this High Court, whenever it thinks fit, 
to direct (a)that a person within the 
limits of its appellate criminal jurisdiction 
be brought up before the Oourt to be 
dealt with according to law and (b) that 
‘persons illegally or improperly detained 
in public or private custody within such 
limits be set at liberty. The contention 
on behalf ofthe four prisoners is that 
they have been illegally or improperly 
detained ih custody and that therefore they 
should be brought up before this Court 
in order that they may be released. This 
application was made on October 21, 
1938, and was supported by on aff- 
davit swcrn by Poulose Matthen, son of 
one of the prisoners (After giving the 
fulltext of the affidavit his Lordship 
proceeded). No attempt has been made 
before usto prove the allegations made 
in the affidavitto the effect that tkese 
proceedings lave been taken for the 
‘extradition of these four prisoners for a 
political off-nce. There is nothing in this 
affidavit to indicate that the prisoners 
are being illegally or improperiy detained 
in custody. (His Lordship then gave the 
‘full text of the second affidavit sworn 
by the same deponent on October 2v, 
and continued). The only allegation in 
this affidavit which, we think, requires 
notice is that in pars. Il in which it is 
stated that the warrant itself is defective 
and is not in conformity with the 
provisions of the statute under which it 
purports to have been issued. The other 


allegations are, in our opinion, irrelevant 
forthe present purpose. If it is proved, 
for example, that the prisoners have 


been in British India at the time at which 
the offences, with which. they are charged, 
are said to have been committed, that would 
be a good defence to the charges. It is not, 
however, relevant {o the question whether 
the custody in which they are now detained 
is legal or illegal, The allegations about 
political situation in Travancore aro also 
quite irrelevant. The warrants upon which 
the prisone:s have been arrested, have 
- been produced before us and Mr. Bhashyam 
-Iyengar for the prisoners has invited us to 
say that an examination of the warrants 
‘will show that they have been illegally or 


improperly issued. The warrants are 
all inthe same form and they run as 
follows : 


` _“Whereas...........Director of the T 
“National and Quilon Bank, Ltd. which is now 
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under liquidation, who is now reported to be 
residing at........ stands charged with offences 
punishable under s. 410, 419, 421, 4R0 and also 
ss. M9 and 104, Travancore Penal Code, corres- 
ponding to ss 409,418,420, 477-A, 109 and 114, 
Indian Penal Code, committed in the Travancore 
State, youare hereby directed to apprehend the 
said...and surrender him to the Frontier Poliee 
Station, Travancore State, for production befere 
the District Magistrate, Trivandrum. 


Herein fail not. 
(Signed)...... - ..Resident for the 
Madras States.” 

These warrants have been issned under 
s 7, Extradition Act of 1903, Travancore 
being a State which is not a foreign 
State and the allegation being that the 
persons whose arrest is required are in 
British India. Mr. Bhashyam Tyengar 
has pointed out that in Obav. If, Extradi- 
tion Act, which deale with the surrender 
of fugitive criminals in case of foreign 
States, there is provision made for a 
preliminary inquiry by the Magistrate in 
British India before extradition is ordered. 
The Magistrate is obliged to hold an inquiry 
in the same manner as if ths case were 
one triable by the Court of Session or the 
High Court; he is obliged if he thinks that 
a prima facie case is made outto commit 
the criminal to prison to await the orders 
of the Governmentof India. Heis obliged 
also to report the result of his enquiry to 
the Government of India and awsit their 
orders. In Chap. III, there is no such 
provision for aninquiry bya Magistrate 
in British India. It is, however, provided, 
inthe rules made under the Act, which by 
s. 22, sub-s. (3°, have effect as if enacted 
by the Act that in such cases as the present, 
the Political Agent ‘vide r. 4) shall, in 
all cases before issuing the warrant 
under s. 7, satisfy himself by preliminary 
inquiry that there isa prima facie case 
against the accused person. By r. 5 the 
Political Agent is required before issuing 
the warrant under s.7 to decide whether 
the warrant shall provide for the delivery 
of the accused persons to the Political 
Agent or toa British Officer subordinate 
to him witha view to his trial by the 
Political Agent, orto an authority of the 
State with a view to his trial by the 
States Courts, Sub-r. (2) of r. 5 requires 
the Political Agent to take certain 
matters into consideration before coming 
to a decision. Byr. 7, the Political Agent 
is required to satisfy himself inthe case 
of an accused person who has been made 
over for trial tothe Court of the State 
that the accused person receives a fair 
trial and that the [punishment inflicted on 
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conviction is not excessive or barbarous 
and if he is not so satisfied, he shall 
demand the restoration of the person to 
his custody pending orders of the Governor- 
General in Ccuncil. It is clear, therefore, 
that this procedure before the Political 
Agent in cates falling under Ohap. III 
‘takes the place of the preliminary enquiry 
and other proceedings provided in Chap. II, 
. in the case of criminals whose extradition 
to foreign states is required. The 
„warrants issued inthis case do not show 
thatthe Political Agent has obeyed the 
‘rules framed for his procedure under 
the Act. Mr. Bbashyam Iyengar invites 
‘us to hold that the Political Agent or some 
one else on his behalf should be called upon 
to satisfy us that everything required by 
the rules has been done. He even contends 
that the form ofthe warrants skows that 
‘the Political Agent bas not complied with 
the rules. The warrant merely states that 
soand so stands charged with offences. 
Mr. Bhashyam Iyengar suggests that this 
implies that the Political Agent has not 
made anenquiry such as is prescribed 
under r.4 already alluded to. We do 
not think we shall be justified in making 
any such presumption. On the contrary 
Since the rules have the force of law, 
we think itis right to presume tkat the 
Political Agent has complied with the 
rules before issuing the warrants. The 
warrants do not, in our opinion, show 
that the rules have not been complied 
with. 

Tle question which we have to consider 
is whether the prisoners are being 
illegally orimproperly detained in the 
custody of the Chief Presidency Magistrate. 
This, wethink, isa simple question in this 
‘case. Section 7, Extradition Act, sub-s, (1) 
‘says that : 

“Where an extradition offence has been commit- 
ted or is supposed to havs been committed by a 
. person not being a European British Subject in 
the territories ofany state not being a foreign 
State and such person escapes into or is in 
British India and the Political Agent in or for 
such state issues a warrant addressed to the 
. District Magistrate of any District in which such 
person is believed to be, or if such person is 
believed to be in any Presidency town to the 
Chief Presidency Magistrate of such town, for his 
arfest and delivery at a place and to 8" person 
or authority indicated in the warrant, such 
, Magistrate shall act in pursuance of such warrant 
and may give directions accordingly.” 


Inthe face of this provision of law, it is 
clear to us that the Chief Presidency Magis- 
trate hasno option in the matter. When 
he receives the Political Agents warrant, 

‘he is obliged to act in pursuance of it and 
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to obey it. It has been printed out by 
Mr. Bhashyam Iyengar for the prisoners 
that in s. 8-A there is a provision made 
forthe accused person who is arrested 
making a statement to the Ohief Presi- 
dency Magistrate and provision is made 
that the Magistrate if he thinks fit, may 
before proceeding further, report the case 
tothe Central Government and pending 
the receipt of orders ôn such report, may 
detain such accused person in custody or 
release him on his executing a bond with 


sufficient sureties for his attendance when : 


required. In the report made by ihe 
learned Chief Presidency Magistrate to the 
writ nisi issued by Pandrang Row, J. 
he has reporied that the four prisoners 
were produced befcre him at 9 A m. on 
October 21,1938 He says furtker that 
Mr. V. Rajagopalachariar who appeared 


forthe arrested persons wanted him to . 


make a reference unders. 8A, Extradi- 
tion Act, tothe Local Government (in 
accordance with the Adaptation cf Indian 
Laws Order, the worda “Central” must now 
be substituted for the word “Local” in 
s.t-A) and pending reference, to enlarge 
the prischers in custody on bail.’ This 
application was opposed by Mr. Jayarama 
Iyer who appeared on behalf of the 
Travancore Government. While the learn- 
ed Magistrate was hearing the petition, 
Rao Bahadur V. T. Rangaswami Iyengar 
produced the order passed by Mr. Pandrang 
Row directing the Magistrate to keep the 
prisoners in his custody and not to send 
them away. The Magistrate, therefore, 
remanded three of the four prisoners to 
the penitentiary and one who was saidto 
be suffering from strangulated piles tothe 
General Hospital. It is clear, therefore, that 
the learned Magistrate was interrupted by 
cur learned brother's stay order while 
he was considering the desirability or 
otherwise of making a reference to the 
Government under s. 8&A. The learned 
Magistrate expressed the view that under 
s. 7 hehad no option but to execute the 
warrants and that he had acted so far 
in strict conformily with the provision of 
law. In this we support the learned 
Magistrale. We consider that he was 
obliged to order the arrest of the persons 
for whom warrants were issued and that 
his custody of them is perfectly legal and 
proper. x 

The only criticisms of the warrants of 
which we feel obliged to take any notice 
are, firsily, that tbe warrants are not 


dated, and secondly, that the direction ‘in 


+ 


` 


chaser of equity of redemption in auction 
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the warrants to surrender the prisoners to 
the Frontier Potice Stetion of the Travan- 
core State is somewhat indefinite. It is 
represented by Mr. Bhasbyam Iyengar 
for the prisoners, and, we think itis highly 
probable, that there is more than one 
Police Station on the frontier between 
British India and the Travancore State. 
The warrant does not instruct the Magis- 
trate interms with regard to the parti- 
cular Frontier Police Station at which the 
prisoners should be delivered nor does it 


_ indicate .the Officer to whom they are to be 


But we have already pointed 

that the learned *Magistrate, when his 
proceedings were interrupted by the 
service upon him of our learned brother's 
stay order, was considering an application 
for making a reference under s. 8-A of the 
Act, and it is quite conceivable, we 
‘think, that this is a point upon which the 
Magistrate might. have thought it neces- 
sary tomakea report tothe Government. 
We note, however, that the warrants re- 
quire the prisoners to be surrendered at 
‘the frontier Police Station for production 
before the District Magistrate of Trivan- 
drum. For all practical purposes, it 
seems tousthat this indefiniteness with 
regard tothe Frontier Police Station is not 
a matter of any importance. 

Onthe only point that is material, 
namely whether the custody in which the 
prisoners are, is illegal or improper, we are 
quite clear that his custody of them was 


banded over. 


‘legal and proper prima facie, and we see 


no reason to suppose that there is any 
illegality or impropriety connected with 
the issue of the warranis for the arrest of 
these prisoners. We, therefore, dismiss 
this application under s. 491. 


ND. Application dismissed. 





LAHORE HIGH COURT 
Second Appeal No, 1612 of 1937 
February 9, 1938 
Trex CHAND, J. 
NARANJAN SINGH AND ANOTAER— 
PLAINTIRFS—APPELLANTS 
x versus 
' GHULAM MOHAMMED AND ANOTHER— 
DEFENDANTS— RESPONDENTS 
Mortgage—Consideration—Onus—Ezecution proved 
—Acknowledgment of consideration ages eal 
sale— 
Onus ison him to want of consideration 
Estoppel. 
Where a mortgage deed is proved to have been 


prove 


executed and ‘the document contains an acknow- 
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ledgment of the receipt of the consideration, thig 
is strong prima facie evidence that the considera- 
tion has been actually received and is evidence not 
only against the mortgagors but also against per- 
sons claiming under them subsequent to the date of 
the mortgage. 

In a suit for recovery of interest due on the mort- 
gage, the mortgagor did not deny the consideration, 
The deed contained the acknowledgment of the same, 
The suit was decreed. In execution of the decree, 
the equity of redemption was sold. Subsequently 
in the suits on the mortgage, the purchaser denied 
consideration: 

Held, that the onus to prove want of considera- 
tion was onthe purchaser. Babhu v. Sitaram (1), 
Raghavendra Rao v. Venkatasami Naicken (2) and 
Jamuna Prasad v. Faujdarh Skahni (3), relied on. 

Held, also that the purchaser had derived title 
from the mortgagor at a Court sale in execution of 
a decree for interest due on the mortgage deed and 
therefore it wag not open to him to say that this 
very mortgage deed was without consideration, 

8. A. from the preliminary decree 
of the District Judge, Ambala, dated 
October 6, 1937. 

Mr. Achhru Ram, for the Appellants. 

Mr. Mohammad Amin, for the Respon- 


dents. 


Judgment.—On July 10, 1921, Ghulam 
Mohammad, defendant No. 1, mortgaged 
house No. 2047 to Teja Singh, father of the 
plaintifis, for Rs. 99. The mortgage was 
without possession and the mortgage money 
carried interest at Rs. 2 per cent. per 
mensem. On November 26, 1928, the 
mortgagor Ghulam Mohammad created an 
additional mortgage on the same house in 
favour of the same mortgagee for Rs, 99 
carrying interest at Re. 1-2-0 per cent. per 
month. On the same day, i.e. November 
26, 1928, another mortgage deed was exe- 
cuted by Ghulam Mohammad in favour of 
Teja Singh by which he raiced Rs, 99 on 
the security of house No. 2017 and another 
house Ne. 2042; interest on the amount 
secured on this mortgage was also fixed at 
Re. 1-2-0 per cent, per month. It was fur- 
ther stipulated that the mortgage money 
would be paid within six years, but that 
the mortg.gee would be entitled to recover 
interest every month. On October 24, 
1934, the mortgagee brought a suit for 
recovery of interest due on foot of the 
mortgage (Ex. P-3), dated November 26, 
1928. In this suit Ghulam Mohammad, 
defendant. did not plead that the mortgage 
(Ex. P-3) was without consideration and a 
decree was passed for the sum, claimed. 
The mortgagee decree-holder took out pro- 
ceedings in execution, and the equity of 
redemption of both houses Nos. 2017 and 

, 2012 was sold, and was purchased by 
Ghulam Nabi defendant No. 2 who is a 
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brother of the mortgagor, Ghulam Moham- 
mad, defendant No. 1. 

On March 8, 1937, the plaintiffs (their 
father Teja Singh, the original mortgagee, 
having died in the meantime, brought the 
present suit against Ghulam Mohammad 
and Ghulam Nabi for recovery of Rs. 600 
due on fcot cf the three mortgages afore- 
said (Exs. PJ, P-2 and P-3). In this 
claim they calculated simple interest at 
Re. 1 per cent. per month instead of the 
stipulated rate, in view of the provisions 
of the Punjab Relief of Indebtedness Act, 
which had ceme into force in the mean- 
time. Both the defendants admitted that 
the mortgage deedsin suit had been exe- 
cuted by defendant No.1, but they denied 
consideration. They also raised certain 
other pleas, but we are not concerned with 
them in this appeal. The trial Judge first 
placed on the defendants the onus of prove 
ing that the mortgage deeds in question 
or any one of them were without 
consideration, but subsequently, on an 
application by the defendants, he placed the 
onus of proving the consideration on the 
plaintiffs. After examining the evidence 
produced by both parties, the learned Judge 
held that consideration had been proved 
with regard to the first mortgage, dated 
July 10, 1921, (Ex. P-1) but that the 
plaintifs had failed to prove the considera- 
tion of the seccnd and the third mortgage 
deeds (Exs. P-2 aud P-3). He accordingly 
granted the plaintifis a preliminary decree 
under O. XXXIV, r. 4, Civil Procedure 
Code for Rs. 287 with proportionate costs 
and interest at Re. 1 per cent. per month 
on Rs. 99 from the date of the suit till 
payment, and further ordered that if the 
amount of the decree was not paid on or 
before July 23, 1937, the plaintifs would 
have the right to get house No. 2047 sold 
end get the decree made final. The rest 
of the plaintiffs’ claim was dismissed. 

The plaintiffs appealed to the District 
Judge who has affirmed the decision of the 
trial Court, holding that the auction-pur- 
chaser Ghulam Nabi could not be regard- 
ed as a successor-in-interest of Ghulam 
Mohammad and therefore Ghulam Moham- 
mad’s admission as to the execution of the 
mortgage deeds in question was not rele- 
vant against Ghulam Nabi. The plaintiffs 
have come in second appeal and it has been 
contended on their behalf that the Judges 
of the Courts below have misplaced the bur- 
den of proving consideration of the mortgage 
deeds (Exs. P-2 and P-3) on the plaintiffs 
‘and that’ on the material on the record the 
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plaintiff's suit should have been decreed with 
regard to these mortgages also. After 
hearing both Counsel and examining the 
record [ have no doubt that this contention 
is well founded and must succeed. The 
mortgagor Ghulam Mohammad is a literate 
person and he has signed both the mortgage 
deeds (Exs. P-2 and P-3) and below this 
signatura on each of these deeds, he has 
acknowledged receipt of Rs. 99 in his own 
handwriting. So far as he is concerned, 
therefore, the onus of proving want of 
consideration clearly rests on him. Bec- 
tion 12, Debtors’ Protection Act (If of 1936) 
reads as follows: 

“Notwithstanding anything to the contrary con- 
tained in any other enactment for the time being 
in force, the burden of proving that any considéra- 
tion alleged to have been paid by a money-lender 
actually passed shall be on him; unless the consi- 


deration is acknowledged by a debtor in his own 
handwritting or . ........ " 


In this case there is a clear acknow- 
ledgment by the debtor Ghulam Moham- 
mad in his own handwriting of the receipt 
of ecnsideration, Rs. 99 both on Exe, P-2 
and P-3. ‘Therefore the first part of s. 12 
does not apply and the allocation of onus 
is to be governed by the ordinary: law, 
under which, where execution is admitted, 
it lies on the executant to prove that the 
transaction was without consideration. So 
far as Ghulam Mohammad is concerned, 
this was frankly conceded by the learned 
Counsel for the respondents, The question, 
however, remains as to whether Ghulam 
Nabi, who has purchased the equity of 
redemption of the mortgaged properties in 
Court sale effected in execution of a decree 
against Ghulam Mohammad, is in a different 
position. The Courts below have held that 
he is a stranger to the transactions, and as 
he is not in a position to admit or deny 
the execution of the deeds, the onus lay on 
the plaintiffs to prove consideration. In 
my opinion, this is an erroneous view of 
the law. The correct rule is laid down in 
Babhu v. Sitaram (1) where it was held 
that: 

“Where a mortgage deed is proved to have been 
executed and the document contains an acknow- 
ledgment of the receipt of the consideration, this 
is strong prima facte evidence that the considera- 
tion has been actually received and is evidence 
not only against the mortgagors but also against 


persons claiming under them subsequent to the 
date of the mortgage.” : 


In Raghavendra Rao v. Venkatasami 


(1). 36 A 478; 25Ind. Oas. 426, A I R 1914 All, 


319; 12 A L J 806: 
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Naicken (2) at p. 253* et seq, the 
Allahabad case cited above was fol- 
lowed and it was laid down that 


the onus to prove want of consideration 
lies on the successor-in-interest of the 
original mortgagor, whether he is his heir 
or is a purchaser from him by private sale, 
or whether the mortgaged property has 
Passed to him by an auction-purchase. The 
Patna High Court in Jamuna Prasad v. 
Faujdarh Shahni (3) has also taken the 
same view, In the two last cases the 
decision of the Calcutta High Court in 
Brajeshwar Peshkar v. Budhanuddi (4) 
has been explained. With the view of the 
law as laid “down in these cases, I am 
in respectful agreement. In the case before 
us, there are certain other circumstances 
which do not appearto have been noticed 
by the learned Judges of the Oourts below. 
As already stated, the mortgagee had 
instituted in 1934 a suit for recovery of 
interest due on Ex. P-3. In that case, 
Ghulam Mohammad had not denied the 
consideration for Ex, P-3. The suit had 
been decreed against him, and it was in 
execution of that decree that the equity of 
redemption of the two honses was pur- 
chased by Ghulam Nabi. Ghulam Nabi 
thus derived title from Ghulam Moham- 
mad at a Oourt sale held in execution of a 
decree for interest due on the mortgage 
deed (Ex. P-3). It is difficult to see how 
it lies in his mouth now to say that this 
very mortgage deed (Ex. P-3) was without 
consideration. Further, ke is the brother 
of the original mortgagor and there isa 
.strong presumption that he must have 
known the real facts. No circumstances 
have been brought out by the defendants 
in their evidence which might throw any 
suspicion on either of the mortgage trans- 
actions embodied in Exs. P-2 and P-3, 
It must, therefore, be held that the onus 
of proving want of consideration was on 
-the defendants, Ghulam Mohammad and 
Ghulam Nabi. Both parties have led all 
available evidence, and on this evideuce 
there can be no doubt that the defendants 
have failed to prove want of considera- 
ticn, 

I accept the appeal and in modification 
of the decrees of the Courts below, grant 
the plaintiffs a preliminary decree under 
O XXXIV, r- 4, Civil Procedure Ocde, 

(2) A I R 1930 Mad. 251; 124 Ind. Oas. 277; (1929) 
M W N 752; 30 L W 968; Ind. Rul (1930) Mad. 661. 
(3) A IR 1929 Pat. 254; 122 Ind. Cas. 251; 8 Pat, 


` 768; 10 P L T 183; Ind. Rul. (1930) Pat. 203. 
_ (4) 60 268;7C LRÉ. 


* Pogo of A I R 1930 Mad.—[ Ed] 
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4 
against both the defendants for Rs. 600 
with costs in all Courts and interest at 
Re. | percent. per month on Rs. 297 from 
the date of the institution of the suit till 
payment on or before May 10, 1938. In 
case the amount decreed is not paid on 
or before May 10, 1938, the plaintiffs shall 
have the right to get houses Nos. 2042 and 
2047 sold and have the decrees made final. 
In that event, further interest will accrue 
at Rs.4 per cent. per annum, from May 10, 
1938, till payment. 


D Decree modified. 


e 


MADRAS HIGH COURT 
Appeal No. 123 of 1936 
November 19, 1937 
PANpRANG Row, J. 

CHEEDALLA POLAMMA —APPELLANT 

versus 
OFFICIAL RECEIVER, NELLORE 
AND OTAERS—ReSPONDENT 

Provincial Insolvency Act (V of 1920), ss. 51 (8), 4 
—Fraudulent purchase—Decree-holder keeping back 
from Gourt his knowledge of insolvency proceedings 
by judgment-debtor — Property sold in execution and 
purchased by decree-holder — Purchaser, if protected 
by 8. 51 (3)—Sale, if can be set aside under s, 4. 

Where adecree-holder deliberately kept back from 
the Gourt his knowledge of the pending insolvency 
proceedings by the judgment-debtor and the object 
of such suppression of factfrom the Court was 
to get on with the salein execution and purchase the 
properties himself to the loss of the other creditors 
who otherwise would have shared equally with them, 
this amounts to fraudulent conduct on the part of 
the decree-holder purchaser, and he is not, therefore, 
protected by s. 51 (3), Provincial Insolvency Act. Such 
a sale is invalid and can be set aside unders, 4 
Muthan Chettiar v. Venkituawami Naicken (1), 
referred to. oe 

Mr. N. S. Srinivasa Ayyar, for the Appel- 
lant. 

Mr. K. Kuppuswamy, for the Respond- 
ents. 


Judgment.—Tais is an appeal from the 
order of the District Judge of Nellore, dated 
February 18, 1936, allowing an application 
by the Oficial Receiver to set aside a sale 
held in execution of a decree by the Addi- 
tional District Munsif of Nellore, on Janu- 
ary 23, 1933. The relevant facts are as 
follows: The properties that were sold in 
Court, auction belonged to the insolvents 
against whom a creditor's petition to adju- 
dicate them as insolvents was admitted in 
October, 1932. Notice of the petition was 
published in the Gazette on January 14, 
1933. The sale was actually held, as obserys 
ed already, on January 23, 1933, thatis to 
say, after the publication in the Gazette of 
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the petition. The properties were brought 
tc sale by another creditor of the insol- 
vents, the appellant Polamma, who was re- 
presented throughout by her agent Chidam= 
baram Chetti. There is evidence in the 
case which has been accepted by the Court 
below to show that before the sale, there was 
an attempt to bring abcut a composition, 
that Chidamb.uram Obetti, the agent, was 
also one of these present when the matter 
of c:mposition was talked about and that he 
left the place after promising to take the 
instructions of his employer. Instead of 
doing so, he got the properties purchased ia 
the name of the decree-holder, his employer, 
on January 23. The facts therefore clearly 
show that the decree-holder-purchaser as 
well as her agent were perfectly aware that 
there had been an insolvency petition filed 
and that it was pending and it was with 
this knowledge which they kept back from 
the executing Court which held the sale 
that they had the properties brought to sale 
actually on January 23 and purchased them 
in the name of the decree holder. It is 
further alleged that the amount for which the 
properties were purciased by the decree- 
holder was very low but this matter need 
-not be pursued because there has been no 
finding cn that point. The decree-holder 
was permitted to set off the purchase money 
against the amount due under the decree to 
herself. This is, therefore, a case in which 
one creditor has been able to get hold of 
some of the properties of the insolvents for 
herself to the exclusion of the other credi- 
tors. Prima facie, in my opinion, this is in- 
consistent with gocd faith. The question that 
arises in this case is whether the decree- 
holder purchaser is entitled to claim the 
benefit of s. 51 (3), Provincial Insolvency 
Act which provides that a person who in 
good faith purchases the property of a 
debtor under a sale in execution shall in 
cases acquire a good title to it against the 
Receiver, 

Considerable reliance hag been placed by 
the appellant's learned Advocate on the 
observations contained in Muthan Chettiar 
vy. Venkituswami Naicken (1), more prticu- 
lerly onthe observations dealing with the 
effect of s. 51 (3), Provincial Insolvency Act. 
It has been laid down in that case by Ven- 
katasubba Rao, J. that, in spite of the vest- 
ing of the properties in the Receiver from 
the date of the presentation of the petition 
for insolvency, if a sale is held in execution, 

> (1)59M 928; 170 Ind. Cas. 510; AI R 1936 Mad. 


. 819; 71 M LJ170;44 L W 194; (1936) M W N 753; 
10 R M201, 
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a purchaser in good faith acquires a good 
litle to the property. It is not necessary for 
the purpose of this appeal to deal with the 
contention that this observation is not in 
accordance with what was decided by the 
Privy Council in Raghunatha Das v. Sundar 
Das Khatri '2) and by a Bench of this Court 
in Ananthazama Iyer v. Kuttimalu Kovi- 
lamma (3). For the purpose of this appeal, 
that point may be assufned in the appel- 
lant's favour, namely, that in spite of the 
vesting of the insolvent’s properties in the 
Official Receiver much earlier than the sale 
in question, the cale would be valid if the 
purchaser is found to have purchased the 
property in good faith. The only question 
therefore that has to be decided is whether 
the purchaser acted in good faith. The 
finding on this point by the learned District 
Judge isin the negative, and after going 
through his judgment, I see no reason to 
differ from his finding. 

It may be that where the fact of the 
pending insolvency is brought to the notice 
of the Court and the Court nevertheless 
proceeds with the sale as happened in 
Muthan Chettiar v. Venkituswamt Naicken 
(1), the mere knowledge of the insolvency 
peesessed by tke purchaser may not be 
sufficient to show that the purchassr acted 
in bad faith or did nct act in good faith. 
But that is not the case here. The Court 
which held the sale was not- informed by 
anyone of the pending insolvency and the 
District Judge observes that this happened 
on account of “some hanky panky”.in his 
office and that it was also due to some 
manoeuvre on the part of the decree-holder. 
Whatever the reason may be, the fact re- 
mains that in the present case the Court 
which held the sale did not know at the 
time that there was a pending insolvency 
whicb affected the properties that were to be 
sold. Neither the devree holder nor her 
agent who knew of the insolvency informed 
the Court that there was a pending insol- 
vency. They deliberately kept back from 
the Court this knowledge which they had, 
andthe object of such suppression of fact 
from.the Court was obviously to get on with 
the sale and purchase the properties them- 
selves to the loss of the other creditors who 
otherwise would have shared equally with 
them. This amounts to fraudulent conduct 
on the part of the decree-holder-purchaser 


(2) 420 72; 24 Ind. Cas. 304: A I R 1914 P O 129; ° 


411 A251; 180 W N 1058: 1 L W 567;27M LJ 
50; 16 ML T 353; (1914) M W N 747; 16 Bom. LR 
814; £00 L J 555; 13 A L J 154 (P 0). 
(3) AI R 1917 Mad. 924; 34 Ind, Cas. 829; 30M LJ 
611; 19 M L T 357; 3 L W 504, 
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who by wilfully suppressing a most mate- 
rial fact, induced the Gourt to go on with 
the sale and thereby obtained an unlawful 
benefit herself. This againis very strong 
evidence of bad faith and is certainly incon- 
sistent with good faith. In fact what the 
decree-holder or her agent did was obviously 
dishonest, and they made a dishonest gain 
at the expense of:ke other creditors by the 
course which they adopted. 

In these circumstances, it is impossible to 
say that the finding of the learned District 
Judge is not supported by the evidence in 
the case and by the. undisputed facts. It 

“would, therefore follow that the appellant 
was not a bona fide purchaser, or, in other 
“words, did not actin good faith when she 
purchased the properties of the insolvents. 
She is therefcre, not protected by 8.51 (3), 
Provincial Insolvency Act. It follows, there- 
fore, that the sale in Court auction was 
utterly invalid as thesale was held at a 
time when the Official Receiver was, in law, 
vested with the properties and he had no 
notice of the sale, and there was no good 
faith on the part of the purchaser. It is a 
_ part of the general law that a sale of person's 
. property without notice to him is not valid 
and the Official Receiver in whom the insol- 
vents’ property is vested isno exception to 
this rule. In effect the application of the 
Official Receiver was that certain proper- 
.ties belonging to the insolvents in the pos- 
session of the appellant should be handed 
over to him on the ground that the sale in 
„the appellant's favour wus not valid. I do 
not see how it can be said thatthe Insol- 
-vency Court had no jurisdiction to decide 
a claim of this kind under s. 4, Provincial 
‘Insolvency Act. It is aclaim which it was 
necassary to decide for the purpose of mak- 
ing a c:mplete distribution of the insol- 
vents property and the Insolvency Court 
had therefore jurisdiction to decide it, The 
-objection cn the score of the jurisdiction 
therefore fails. In view of my opinion, that 
the sale itself can be set asidein these 
circumstances, it is unnecessary to consider 
the contention that the alternative relief 
claimed by the Olficial Receiver for a direc- 
tion to the decree-holder to deposit the 
purchase money can alone be granted on 
the ground that this is the only relief 
available to the Receiver in the circum- 
stances. No otherobjection has been taken 
tothe order of the District Judge. The 
appeal, therefore, fails and is dismissed w th 
costs, 


N.-S, Appeal dismissed. 
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_ LAHORE HIGH COURT 
Crimiual Appeal No: 164 of 1938 
June 21, 1938 
Monrog AND Din Monamap, JJ. 
EMP EROR—Prossovtur 
versus } 
AMAR SINGH—Acousgn—RusPonpent 
Griminal Procedure Code (Act V of 1898) 
ss. 337 (D, (2), 10 (2)}—Pardon tendered by 
Additional District Magistrate without sanction of 
District Magistrate, validity~In order tendering 
pardon, Magistrate held had sufficient reason for 
doing so—Acceptance of pardon can be inferred from 
circumstances — Magistrate other than Magistrate 
taking cognizance of offence, if entitled to record 


statement of person to whom pardon has been 
tendered. ti 
When the Legislature used the words ‘the 


District Magistrate’ in s, 
cedure Oode, it did not intend to exclude an 
Additional District Magistrate upon whom the 
ordinary powers of a District Magistrate had been 
conferred under sub-s. (2) of s. 10. The Additional 
District Magistrate is not in any way affected by 
the Proviso tos, 337 (1) and he is in his own right 
empowered under the law to tender a pardon to the 
accused without the sanction of the District 
Magistrate. Fagir Singh v. Emperor (1), commented 
upon, [p. sll, col. 1.} 

While tendering a pardon under s. 337 (1), the 
Magistrate stated in the order, “in order to 
connect the accused with the offence of the murder 
it is essential to make an approver in this case, | 
therefore tender pardon under s. 337, Criminal 
Procedure Uode”: 

Held, that there was sufficient compliance with 
s. 337 (l-A) as no clear reason for tendering 
pardon could be imagined. 

It is not necessaiy that the acceptance of the 
pardon should be in writing or that it should be 
expressed in any other manner. It is to be gathered 
from the circumstances. The fact that the person to 
whom the pardon 18 tendered appears before the 
various Magistrates in the capacity of a witness, and 
not that of anaccused person, is a clear indication 
of the fact that he has accepted the pardon tendered 
to him, [p 511, col. 2.] 

Although sub-s. 12) of s. 337 contemplates that 
every person accepting a tender shall be examined 
as a witness inthe Vourt of the Magistrate taking 
cognizance of the offence and in the subsequent 
trial, if any, it is open to a Magistrate other than 
the Magistrate taking cognizance of the offence 
to record statement-of the person to whom the 
pardon has been tendered. Emperor v. Parmanand 
(2), relied on 

Cr. A. from tne order of the Additional 
Sessions Judge, Lyallpur, dated November 
13, 1937. 

Mr. Mohammad Monir, Assistant to 
Advocate General, for the Appellant. 

Mr.Chaman Lal, for the Respondent, 


337 (1), Criminal Pro- 


Din Mohammad, J.—This isan appeal 
from the order of the Additional Sessions 
Judge, Lyallpur, acquitting Amar Singh 
who had been convicted by a Magistrate, 
First Olass, of an oifence under s. 193, Penal 
Code, and sentenced to four years’ rigorous 
imprisonment. The Additional Segsions 
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Judge has {based his decision on the 
following conclusions: (1) that Lala Sant 
Ram, Additional District Magistrate, was 
not empowered in law to tender a pardon 
to Amar Singt, and consequently, the whole 
proceedings following thereupon were void; 
(2) that no reasons having been recorded by 
the Additional District Magistrate as requir- 
ed by s. 337 (1A), Criminal Procedure 
Oode, the tender of pardon was bad in the 
eye of the law; (8) that there was no evi- 
dence to show that Amar Singh had ever 
accepted the pardon; (4) that the statement 
of Amar Singh made before Mr. Allah Dad 
Khan, Magistrate, was not recorded in a free 
atmosphere, and (5) that the statement made 
before Mr. Allah Dad Khan, Magistrate, 
had been made under pressure from 
the Police. After hearing the Assistant 
Advocate-General for the Crown and Mr. 
Chaman Lal for Amar Singh, we have come 
tothe conclusion that not one of the reasons 
recorded by the Sessions Judge for the 
acquittal of Amar Singh is sound in law. 
We will take the points mentioned above 
seriatim, 

t1) Section 327 (1) lays down that in the 
case of any offence triable exclusively by the 
High Court or Court of Session, the District 
Magistrate, a Presidency Magistrats,.a Sub- 
Divisicnal Magistrate or any Magistrate of 
the First Class may, at any stage of the 
investigation or enquiry into, or the trial 
‘of the offence, tender a pardon to such 
person on certain conditions. - In - ihe 
Proviso attached to this sub-section, it is 
made clear that wheie the offence is under 
enquiry or trial, no Magistrate of the First 
Olass other than the District Magistrate 
shall exercise the power hereby conferred 
unless he is the Magistrate making the 
enquiry or holding the ttial and, where the 
offence is under investigation, no such 
Magistrate shail exercise the said power 
unless he is a Magistrate having jurisdic- 
tion in a place where the offence might be 
enquired into or tried and the sanction of 
the District Magistrate has been obtained 
to the exercise therecf. The contention 
raised on behalf of Amar Singh which found 
favour with the Sessions Judge was that 
although Lala Sant Ram was an Additional 
District Magistrate, and as such, had been 
empowered by the Local Government under 
s. 10 (2), Oriminal Procedure Code, 10 
exercise all the powers of a District Magis- 
trate under the Code, he could not be 


treated as a “District Magistrate’ under 


8. 337 inasmuch as the words used in s, 337 
are “tbe District Magistrate’ and not “a 
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District Magistrate.” It was consequently 
urged on his behalf that under the second 
part of the Proviso, Lala Sant Ram stood 
in need of the sanction of the 
Vistrict Magistrate for a valid tender of 
pardon and that as no sanction of the 
District Magistrate had been obtained by 
him to the pardon tendered to Amar Singh, 
tne pardon could not be, legally recognized. 
This, in our view, isan erroneous way of 
interpreting these povisions of law. We 
find, however, that in this matter the 
Sessions Judge is supported by an authority 
of this Court reported, in Fagir Singh vV. 
Emperor (|). The matter betore the Divi- 
sion Bench in that case had nothing to do 
with the interpretation of s. 337 but in the 
course of his judgment Bhide, J, made the 
following observations: 

“It would appear from the Proviso to s, 337, Crimi- 
nal Procedure Code, that when pardon is to be tender- 
ed during the course of an enquiry or trial, it must 
be tendered by ‘the District Magistrate.’ There is 
only one District Magistrate for a district 
(vide a. 10, Oriminal Procedure Oude), and although 
the Additional District Magistrate may have the 


powers of a District Magistrate be cannot be called 
‘the District Magistrate’.” 


Ooldstream, J. ugreed with the judgment 
of Bhide, J. Apart from the fact that this 
is an obiter dictum, we may say with all 
respect that we have not been able to rea- 
ize on what ground thé distinction between 
“the District Magistrate’ and “a District 
Magistrate” is based. It is true that s. 10 
(1) lajs down that in every district outside 
tLe presidency towns the Local Government 


„Shali appoint a Magistiate of the First Class, 


who shall be called the District Magistrate 
and in sub-s. (2) it is provided that: the 
Local Government may appoint any Magis- 
trate of the Fist Olass to be an Additional 
District Magistrate and such Additional 
District Magistrate, shall have altor any of 
the powers of a District Magistrate, under 
this Oode as the Local Government may 
direct. But, that does nub mean ihat the 
District Magistrate referred to in sub-s. (1) 
isa different functionary from the District 
Magistrate referred to in sub-s. (2). In 
Part 0 of Sch. Ul, Criminal Procedure Code, 
the ordinary powers of a District Magistrate 
have been specified and these powers 
include “power to tender pardon to an 
accomplice at any stage of a case” under 
5. 33%. Oonseyuently, sub-s. (2) of s. 10 
refers to ihe powers ot a Vistrict Magistrict 
evidently using the term in a general sense, 
and the mere fact that in subs. (1), the 


(1) 16 L 594; 162 Ind, Cas, 160; A IR 1935 Lah 353; 
er O 284; 37 Or LJ 515; 37 P L R 745; 8 R 
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article ‘the’ has been used before the words 
“District Magistrate” does not, in our view, 
alter the situation in any manner, 
Similarly, when the Legislature used the 
words ‘the District Magistrate, ins. 337 (1), 
it did not intend to exclude an Additional 
District Magistrate upon whom the ordinary 
powers of a District Magistrate had been 
conferred under sub-s. (2) of s. 10. We 
cannot believe that by the use of the 
definite article before "District Magistrate” 
in s. 337, the Legislature intended to specify 
the District Magistrate appoinied as such 
and not the Additional District Magistrate 
empowered as such, If this were so, the 
whole object of conferring ordinary powers 
of a District Magistrte including power to 
tender pardon is clearly defeated. There 
is no meaning in conferring on a pera.n a 
power which cannot be exercised by that 
person. The Sessions Judge has referred 
to sub-s. (3) of e. 10 in support of his con- 
clusion, but we are unable to see how that 
sub-section offers any help in that matter. 
lt merely says that for the purpvses of 
B. 192, subs. (1), s. 407, sub-s. (2) and 
8. 523, sub-ss. (2) and (3), such Additional 
District Magistrate shall be deemed to be 
subordinate. to the District Magistrate, and 
inasmuch:as those provisions of law deal with 
special matters relating to transfer or with- 
drawal of cases or appeals, itis not clear how 
the subordinate of the Additional District 
Magistrate to the District “Magistrate 
mentioned in connection therewith deprives 
the Additional District Magistrate of the 
exercise of powers otherwise conferred upon 
him under s. 10 (2). To us this matter 
appears to be sc obvious that it requires 
no further discussion and if once it is neld 
that the Additional District Magistrate 
could act as the vistrict Magistrate under 
8. 337, the argument employed by the Nes- 
sions Judge and repeated before us by 
Counsel for Amar Singh falls to the ground. 
We hold, therefore, that the Additional 
District Magistrate was not in any way 
affected by the Proviso tos. 337 (1) and tnat 
he was in his own right empowered under 
the law to tender a pardon to the accused. 
(2) Coming now to tne matter of recording 
reasons, we ale sulprised to find that the 
Sessions Judge has devoted a substantial 
part of his judgment to discussing whether 
the non compliance with sub-s. (LA) of 
- 8, 337 is an illegality ora mere irregularity 
and whether ali the proceedings taken 
subsequent to the pardon thus tendered are 
vitiated on that account. Sub-s. (1) cls. väi 
contemplates that a pardon is to be tendered 
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“with a view to obtaining the evidence of 
any person supposed to have been directly 
or indirectly coucerned in or privy to the 
offence” and in Ex P/G, which is the record 
of the pardon tendered to Amar Singh, it 
is Clearly stated that 

“in order to connect the accused with the offence of 
the murder of Musammat Jamna, w/o Tara Singh, 
caste Bhatra of Gobindpura, Police Station Sadar 
Lyallpur, it is essential to make an approver 
in this case. I, therefore tender pardon under s. 337, 
Oriminal Procedure Uode, to Amar Singh, son of 
Pheru Singh .,..” 

What clearer reason could be recorded 
for tendering a pardon to Amar Singh 
cannot be imagined and we really fail to 
understand why the Sessions Judgs in the 
face of this document failed to realize that 
the only thing required by law to be done 
had been amply done. 


(3) It was contended before the Sessions 
Judge that there was no procf on the record 
to show that Amar singh had accepted the 
pardon tendered to him. The same argu- 
ment has been reiterated before us but, in 
our view, it has no force whatever. The 
very fact that Amar Singh appeared before 
the various Magistrates in the capacity of 
a Witness, and not that of an accused person, 
isa clear indication of the fact that he had 
accepted the pardon tendered tohim. So 
long as the pardon tendered is not accepted, 
the person concerned is treated as an accus- 
ed person in the case and it is only after 
itis accepted that heis removed from that 
category and treated as a witness. It is 
nowhere laid down in the Oriminal Pro- 
cedure Code that the acceptance should be 
in writing or that it should be expressed in 
any otber manner; itis tv be gathered from 
the circumstances, and there is no doubt 
whatever from the circumstances brought 
onthe record that the pardon tendered to 
Amar Singh had been accepted by him. 
The fact 1s deposed to by the Additional 
District Magistrate and his Reader, and 
apart from the circumstantial evidence 
referred to above, this direct evidence is 
enought to establish conclusively that the 
pardon had been accepted by Amar Singh. 

(4) and (5). The remaining two points 
relied upon by the Sessions Judge namely, 
(a) that the statement of Amar Singh 
made before Mr. Allah Dad Khan, Magis- 
trate, nad not been reported in a free 
atmosphere, and (b) thatit was the result 
of torture by the Police are not very 
material in this case inasmuch as the charge 
against the accused was that he had 
alougether denied Leaving made any state- 
ment before :Mr, Allah Vad Khan and the 
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factum of a statement having been made 
by a person is quite a different matter from 
what its legal effect may be on account 
of the circumstances in which it was made. 
If it were necessary, however, to record a 
finding on this aspect of the case, we have 
no hesitation in holding that no pressure 
was brought to bear upon Amar Singh to 
make the statement that he made before 
Mr. Allah Dad Khan and that tne circum- 
stances in which that statement was recorded 
do not support the conclusion that the state- 
ment was not voluntary or that ıt was being 
made at the time when Amar Singh was 
under any pressure from the Police. 

A new point was raised bfore us by Mr. 
Cnaman Lal, Counsel for Amar Singh, that 
jnasumuch as sub-s. (2) of s. 337 con- 
templates that every person accepting a 
tender shall be examined asa witness in 
the Court of the Magistrate tuking cogni- 
zance of the offence and in the subsequent 
trial, if any, no otLer Magistrate is eme 
powered to record the statement of a person 
to whom pardon has been tendered. ‘This 
matter is concluded by authority and need 
not be discussed any further: see Emperor 
v. Parmanand (2) Counsel for the accused 
finally uiged that the case of Amar Bisgh 
is not covered by Part 1 of s. 193, Indian 
Penal Code, but falls unaer Part ll of that 
seciion. This again 18 immaterial as it only 
attects the question of the sentence, and not 
of the conviction of the accused. 

“Ib only remains to consider now whether 
the charge of perjury has been brougut 
home to tLe accused and on that matter 
weare not inany doubt whatever. Lala 
Sant Ram and his Reader have deposed to 
the effect that Amar ingu was tendered a 
pardcn which he accepted. Mr. Allah Dad 
Khan has stated that of his own free will 
and accord Amar Singh made a statement 
before him after he had accepted the teuder 
of pardon and it 1s not disputed that 
his statement recorded by the Ucmmilting 
Magistrate on September 3, 1936, is in direct 
opposition to what he had made before Allah 
Dad Khan. Amar Singh's statement to the 
elect that no pardcn nad been tendered 10 
him and that he had accepted none and that 
he had made no statement before Mr, Allah 
Dad Khan, Magistrate, clearly brings his 
case within the purview of s, 193 evenif 
his statement betore Mr. Allah Dad Khan 
and ibe contradictions introduced by him 
later in the statement before the Committing 


(2) 14 L 607;-142 Ind, Oas. 778; A I R 1935 Lah 321; 
1983 Cr C 564; 34CrLJ 469; 34P LR 421; Ind. 
Rul. (1933) Lah. 303. 
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Magistrate are ignored altogether. Holding 
therefore that the accused has committed 
an offence under s. 193, Indian Penal Uode, 
we set aside the order of the Sessions Judge, 
acquitting Amar Singh, and sentence him 
to eighteen months’ rigorous imprisonment 


from to-day. 
D. Order set aside. — 


PATNA HIGH COURT 


Appeal from Appellate Decree No. 410 of ~ 
193 


7 
February’ 13, 1939 
Fazu ALI AND VaRMa, JJ. 
SHEOSARAN SINGH AND OTHERS—. 
PLAINTIFFS APPELLANTS 


versus 

GAYA AMLA CO-OPERATIVE SOCIETY 

AND OTHBR3—DerENDANTS—RESPONDRNTS | 

Aword—Reference under Co-operative Societies Act 
to Registrar, for award—Registrar acts as Court and 
has jurisdiction to decide question of limitation— 
Award madé against son as legal representative of 
father—Ancestral property in hands of son, whether 
can be attached and sold in execution—Hindu Law— 
Debts—Father—Son'‘s lizbility. . 

The Registrar, Co-operative Societies, on a reference 
made to him for an award under Co-operative 
Societies Actis acting asa Gourt and he hae juris; 


diction to decide whether a dispute before him js. 


time-barred or not. Once he has decided that rightly 
or wrongly, it cannot be said that he acted without 
jurisdiction. 

Where an award under the Co-operative Societies 
Act has been made against a son asa legal represen- 
tative of his deceased futher, the ancestral property 
in the hands of the son and his sons is liable to be 
attached and sold in execution of the award, Nanomé 
Babuasin v. Modhun Mohun (1), relied on. 


Appeal trom a decision of the District ` 
Judge of Gaya, dated December 11, 1936, 
confirming a decision of the Munsif, Gaya, 


dated March 28, 1936. J ots 
Mr. Sarjoo Prasad, for the Appellants. -> 


Messrs. Mahabir Prasad and Rajani Kant 


Sinha, for the Respondents, 

Varma, J.—This is an appeal on behalf 
of the plaintiffs who filed a suit challenging. 
a sale of property in execution of an award 
made by the Assistant Registrar of the 


Co-operative Societies of the Gaya Circle, 


against the appellant Sheosaran Singh on’ 
March 13, 1930. lt appears that Muralidhar, 
father of Sheosaran, borrowed a sum of 
Rs. 500, from the society. Muralidhar died’ 
on February 25, 1925, and on that date a 


sum of Rs. 213 was found due to the ~ 


socicty. It appears on August 27, 1925, Sheo- 
saran paid Rs. 25 to the society, Rs, 4-6-0 
as prinicipal and Ks. 20-10-0 as interest. 


It appears that Sheosaran was entitled to 


Rs. 12-8-0 as dividend of shares purchased 


k 3 


|| | 
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by ‘Muralidhar, on July 20, 1927. On 
September 2, 1929, reference was made to 
the Assistant Registrar for an award and 
the award was given on March 13, 1930, 
Execution under the award commenced in 
the Civil Court on July 22, 1931. On July 
25, 1932, the joint family properties were 


sold. Itis alleged that on November 18,. 


1932, Sheosaran and his family separated 
and Sheosaran got a small share of the 
family property. “The present suit was 
filed on April 6, 1935, and was dismissed on 
March 28, 1935. Against that an appeal 
was filed before the lower Appellate Court, - 


. which was filed after the period of limit-- 


ation but time was*extended under s. 5 
of the Limitation Act. It was ultimately 
dismissed on December 11, 1936. : 

The lower Appellate Court has found in’ 
concurrence with the findings of the learned 
Munsif that there was no fraud in obtaining 
the award. It held farther that the Civil 
Court had no jurisdiction to entertain a suit 
questioning the award of the Assistant 
Registrar. On the question whether the: 
plaintiffs Nos.2 to 5 were bound by the 
award the Court came to the conclusion that 
they were bound, bolding that the ancestral 
property in the hands of the plaintiffs is 
liable to be attached and sold in execution- 
of the award. It held further that the 
sale affected the 4 annas of tauzi No. 10334. 
and 2 annas 13 dams and odd of tauzi 
No. 5902 and that the whole of this property. 
passed on the sale. The Oourt held further 
that the purchaser was not bound by the. 
result of the partition suit. On the question 
of res judicata it was held that the plaintiffs 
were not barred by the principles of res 
judicata; and so far as the last point, 
whether the suit was barred uader O. X XIL, 
y...92, Civil Procedure. Oode, . the lower 
Courtewas of opinion that Sheosaran was 
not entitled fo challenge the sale in’ a’ 
separate suit. f 

Mr. Khurshaid Husnain, followed by 
Mr. Sarjoo, Prasad, on behalf of the appel- 
lants, urged.the following points; that the 
Registrar had no jurisdivtion-to pass the 
award because thers was no dispute and. 
because he had no jurisdiction over Sheo- 
garan Singh. His line of argument is that 
as the debt was time barred, ihere was no. 
dispute to be referred to the Registrar and. 
that as it was Muralidhar and not Sheosaran 
who was the member of the society, the 
dispute was not one as contemplated by the 
Oo operative Societies Act. Now, it has 
been held that the Registrar, Oo-operative 
Societies is acting as a Court and he had 
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‘jurisdiction to decide whether a. dispute | 


before him was time-barred or not. Once.. 
he has decided that rightly or wrongly, it: 
cannot be said that he acted without juris- ` 
diction. Mr. Mahabir Prasad deals with 
the question of limitation in another way 
and urges that no question of limitation 
arises. He says that the sum of Rs. 500 
was borrowed on July 5, 1923, and the 
monthly instalments were of Rs. 23. There- 
fore, he urges that before July, 1925, no 
suit could be instituted, and the contract 
did not show that on failure of payment 
of one instalment, the whole amount could 
be sued for. The last payment was on 
December 2, 1924, and Muralidhar died on 
February 25, 1925, Therefore, he urges 
that on this date, i. e, at the date of 
Muralidhar's death, there was no cause 
of action and, therefore, six years’ limitation 
would apply. There is a good deal of force 
in this argument. But we are faced with 
the provisions of s. 63 of the Bihar and. 
Orissa Co-operative Societies Act (Bihar 
and Orissa At VI of 1935), which says 
that : : 

“Notwithstanding any.of the provisions of the 
Indian Limitation Act, 1908, the period of limitation 
for debt including interest due to a registered society 
by a member thereof shall be computed from the 
date on which such member dies or ceases to be a 
member of the society.” 

It is not necessary for me to give a 
definite opinion on this point in view of 
the line of reasoning followed by the Court 
below which I accept. So this point of 
Mr. Khurshaid Husnain fails. 


The next point that has been urged is 
that even assuming that the award could 
be passed, it was only in a representative 
capacity as an heir of Muralidnar and 
therefore the interest of Sheosaran could 
not ba sold, or, in any, case, the interest of 
Sheosaran’s son could not be sold. So far 
as these two points are conèerned, they go 
From the award ‘it is clear tnat 
the award is not against Sheosaran personal- 
ly, but as against him as representing the- 
estate of his father, and the debt in respect: 
of which the award has been granted 
was a debt of the father. Sections 52 and 
53 of the Uode of Civil Procedure lay down- 
that; . 

~“‘where.a decree is passed against a party as the. 
legal representative of a deceased person, and the 
decree ia for the payment of mofsy dat of the pro’. 
perty of the deceased, ib may be executed’ by the” 
attachment and sale of any such property”, ' 
and for this purpose : : 

“property in the hands of a son or other descendant. 
which is liable under Hindu Law for payment of the 
debs of a deceased ancestor, in respect of which a 


2 
D 
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decree has been passed, shall be deemed to be pro- 
perty of the deceased which has come to the hands 
or te son or-other descendant as his legal represent- 
ative. 


It, therefore, follows that the ancestral 
property in the hands of Sheosaran Singh 
and his sons is liable to be attached and 
sold in execution of the award. In support 
of tbis I rely upon the case reported in 
Nanomi Babuasin v. Modhun Mohun 
(1), where their Lordships of the 
Judicial Committee held “if the fact be 
that the purchaser has bargained and 
paid for the entirety, he may clearly defend 
his title to it upon any ground which would 
have justified a sale if the sons had been 
brought in to oppose the execution pro- 
ceedings.” Mr. Mahabir Praead relying 
upon this case hae referred to the fact that 
the purchaser is now in possession of-tke 
property. < 

In the result the story of fraud having 
failed, the Registrar not having acted 
without jurisdiction in giving the award, 
and the ancestral property in the hand of 
the plaintiffs being liable to be attached, 
all the points urged on behalf of the appel- 
lants fail. 

1 would, therefore, uphold the judgment 
and decree of tLe lower Appellate Court 
and dismiss the appeal with costs. 

Fazi All, J.—{ agree. 

B. Appeal dismissed. 

(2) 13 0 21. 


MADRAS HIGH COURT 
Special Bench 
O. P, No. 126.of 1937 
October 27, 1938 
Legaos, O. J., MADHAVAN NAIR AND 
: - - VABADAOBARIAR, JJ. 
GUNDA SUBBAYYA—PETITIONER 
s š versus h 
Tag COMMISSIONER or INCOME-TAX, 
-M A DRAS— RESPONDENT 
Income Taz Act (XI of 1922), ss. 23 (3), 13— 
Evidence showing assessee's books unreliable—Income- 
tax Officer rejecting them—No oiher evidence by 
-assesice— Assessment under s. 23(3) by considering 
material in his possessionor procured by him—~ 
Income-tax Officer, if should disclose that material 
ri 13 cannot, be read in conjunction with. 8. 23 
(3). 
Where there is evidente on which the Income-tax 
Officer can base a finding that the book’ of the 
assessee are not reliable and consequently rejects 
them, and the assessee has failed to produce other 
evidence on which the Income-tyx Officer can make a 
proper assessment of the aasessee's income, the Income- 
tax Officer must himself take steps to procure 
material for the purpose if it is notalready in his 
possession. He.has- power under s, 37, Income Tax 
Act, to call-witnesses and .he can make his own in- 
guiriee. When he has material on which he can 
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assess he must consider it and make an assessment 
to the best of his judgment. The only difference 
between an assessment under sub-s. (3) in such a 
caseand an assessment under sub-s. (4) is that the 
Act contemplates a more summary method when the 
Income-tax Officer is ucting under sub-s. (4) and this 
is by reason of the deliberate default of the assesses. 
Commissioner of Income-taz, Bihar and Orissa v. 
Maharajadhiraj of Darbhanga (1), referred to. |p. 
515, col. LJ : 

The Income-tax Officer when making an assessment 
on material which he himsalf has gathered is not 
bound to disclose it to the assessee before making his 


assessment and give him an opportunity to adduce 


material in rebuttal. There is nothing in the Act 
itself which would compel him to do this but natural 
justice demands that he should draw the assessee's 
attention to it before making theorder. Information 
which the Income-tax Officer has received may not 
always be accurate and it is only fair when he pro- 
poses toact on material which he has obtained from 
an outside source, that he should give the assessee an 
opportunity of showing, if he can, that the Income- 
tax Officer has been misinformed, but the Income-tax 
Officer is obviously not bound to disclose the source 
of his information. [p. 515, col. 2.] 

Section 13 cannot be read in conjunction with s. 23 
(3); all that s. 13 really says is that, if the method of 
accounting employed by the asseesee isa method 
which does not properly disclose the income, profits 
and gains of the assessee, the Income-tax Officer can 
adopthis own method. But in doing so, he must 
have reference to the accounts before him ass 13 
does not contemplate the rejection of the accounts. 
Section 13 adds nothing to and takes nothing away 
from s. 23 (3). Ganga Ram Balmokand v. Gommis- 
sioner of Income-taz, Punjab(2) and Chan Low 
Chwanv. Commissioner of Income-tax (3), dissented 
from, [p. 576, col. 1] 

Messrs. 5, Venkatesa Aiyangar and B.S. 
Ram Mohan, for the Assessee, Petitioner. 

Mr. M. Patanjali Sastri, for the Oom- 
missioner, Respondent, 

Leach, C. J.—In accordance with the 
direction of the Court given under s. 66 (3) 
of the Indian Income Tax Act, the Oom- 
missioner of Income-tax has referred: the 
following question for the Oourt’s decision: 

“When there is evidence on which the Income- 
tax Officer can base a finding that the asgeasee’s 
books are unreliable and consequently rejects them, 
and the asssessee fails to produce other evidence, 
can the Income-tax Officer assess under s, 23 (3) of 
the Act to the best of his judgment.” AN ‘ 

Tre words ‘to the best of his judgment 
are uscd only in subs. (4), which requires 
the Income-tax Officer to make the assess- 
ment to the best of his judgmeni when 
there has been a default of the nature 
contemplated by the sub-section. Bub- 
section (3) directs the Income tax Officer 
to make the assessment after hearing such 
evidence as the assessee may produce and 
such other evidence as ihe Income-tax 
Officer may require him to produce on 
specified points. No direction is given to’ 
the Income-tax Officer when assessing 
under .sub-s. (3) and the assessee fails.to 
produce evidence or produce evidence 
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which the Income-tax Officer considers 
unreliable or incomplete. The question is 
whether in such a case the Income-tax 


Officer should proceed to assess as he 
un do in a case falling undér sub- 
8. (4). 


The provisions of the two sub-sections 
have been frequently debated in the Courte, 
but it is not necessary for the purpose 
of deciding the question referred to enter 
upon a discussion of the reported cases. 
When assessing under either of the two 
sub-sections, the Income-tax Officer must 
have material on which to base his assess- 
ment. An order of assessment made under 
sub-s. (3) is appealable, whereas an order 
made under sub-3. (4) is not, but this 
does not mean that the Income-tax Officer 
can make an assessment under sub-s. (4) 
capriciously. The assessment must be to 
the best of his judgment, and the word 
‘judgment’ itself implies consideration of 
something. Here it must be the sonsidera- 
tion of facis relating tothe income of the 
assessee, and the same principle applies 
when the Income-tax Officer is acting under 
sub-s. (3). Where in a case falling under 
that sub-section, the assessee has failed to 
produce evidence on whichthe Income tax 
Officer can make a proper assessment of the 
assessee’s income, the Income-tax Officer 
roust himself take steps to procure material 
for the purpose if it is not already in 
his possession. He has power under s. 37 
to call witnesses and he can make his own 
inquiries. When he has material on which 
he can assess, he must teonsider it and 
make an assessment to the best of his 
judgment. I use the word ‘material’ 
advisedly because the Income-tax Officer 
is not confined to what would be evidence 
in a,Court of law. The only difference 
between an assessment under sub s. (3) 
in a case like the one mentioned in the 
reference and an assessment under sub- 
s. (4) is that the Act contemplates a more 
summary method when the Income-tax 
‘Officer is acting under sub-s, (4) and this 
is by reason of the deliberate default of 
the asseasee. 

The interpretation to be placed on sub- 
8. (3) isto be gathered from the judgment 
of the Privy Council in the case of the 
Commissioner of Income-tax, bihar and 
Orissa v. Maharajadhiraj of Darbhanga 
(1). In that case the assessee stated that 


- (1) 12 Pat. 318; 142 Ind. Cas, 437; A IR 1933P O 
108; 60 I A 146; Ind. Rul.(1933) PC 77; (1933) M WN 
439; 64 M L J 612;37 LW 701;37 O W N 598; (1933) 
A L J527; 14 PL T 341; 35 Bom, L R 731;57 OLJ 
“318 (P 0), za aS 
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he had an income of Rs. 4,364 from a 
certain source. The Income-tax Officer did 
not accept this figure, and passed an order 
Assessing him on an income from this 
particular source of Rs. 1,03,361. In due 
course the Commissioner of Income-tax 
referred the following question to the Patna 
High Court for its decision: ‘Whether the 
Assessing Officer was right in making an 
estimate of Rs. 1,041,364 under this head 
as he has done”. The High Oourt answered 
this question in the affirmative and 
Terrell, C. J., in the course of his judgment, 
observed: 

“Tearned Counsel for the assessee has argued 
that the officer is not entitled to make a guess 
without evidence and I agree with that contention, 
but in this case the state of affairs in the previous 
years, coupled with the fact that the assessee had 
a large mortgage loan business and must have 
enforced mortgages by sale on many occasions, 
afford ample material for the assessment made”. 

The other Judges cmeurred and the 
Privy Council also agreed, h : 

“adding only that, if the assesses wished to displace 
the Taxing Officer's estimates, it was open to him 
to adduce evidence of all his purchase transactions 
during the year and of the financial results 
thereof, which he apparently made no attempt to 


O The Income-tax Officer had assessed the 


assessee to the best of his judgment on 
the material before him and the material 
was sufficient for the purpose. 

There are two other questions which 
are bound up with the question under 
discussion, namely whether the Income-tax 
Officer when making an assessment on 
material which he himself has gathered 
shall disclose it to the assessee before 
making his assessment and give him an 
opportunity to adduce material in rebuttal 
and whether the Income-tax Officer should, 
in his order of assessment, set out the 
facts which he has taken into consideration 
when estimating the assessee’s income for 
the year. There is nothing in the Act 
itself which requires tue Income-tax Officer 
to disclose to the assessee the material 
on which he proposes to act or to refer 
to it in his order, but natural justice 
demands that he should draw the assessee's 
attention to it before making the order. 
Information which the Incomertax Officer 
has received may not always be accurate 
and itis only fair when he proposes to 
act on material which he has obtained 
from an outside source that he should 
give the assesses an opportunity of showing, 
if he can, that the Income-tax Officer has 
been misinformed, but the Income-tax 
Officer is obviously not bound to disclose 
the source of his information. 
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An order made by an Income-tax Officer 
Under `s.. 23° (3) is appealable. When con- 
Sidering whether an” order is right, the 
appellate authority must, of course, know 
on what it is based, and if the basis of 
the order is not disclosed in the order 


itself, it means that the appellate authority: 


will have to refer the matter back to the 
Income-tax Officer in orderto find out what 
the position is. Moreover, this Court has 
often to consider an order of an Income-tax 
Officer and it is convenient to this Court 
to know from the order itself why it was 
passed. From every point of view it is 
desirable: that the Income-tax Officer should 
indicate “in his ‘order tke material on 
which he has made his assessment, but 
I realize: that he cannot be compelled to 
do so. f 
“In the reference made by the Commis- 
sioner of Income-tax and alsoin the course 
of the arguments, mention has been made 
of s. 13. The Commissioner of Inccme-tax 
suggests that 8.13 can be read in con junction 
with s. 23 (3) and that the effect of so 
doing is 10 bring sub-s. (3) of -s. 23 in line 
with sub-s. (4), In Ganga Rem Balmokand 
v. Commissioner of Income-tax, Punjab (2) 
tte Lahore High Court appears to have 
read the section in this way and the 
Rangoon High Court appears to have done 
the same in: Chan Low. Chwan v. The 
Commissioner of Income-tax (3). I find 
myself -unable to take the same view. 
Section 13 reads as follows: 

“Income, profits and A 
for the purposes of és. 10, 11 and 12 in accordance 


with the method of accounting regularly employed 
by the assessee; 


Provided that, lf no method of accounting has 
been regularly employed, if the method employed 
à such that “in the opinién of the Tneome-tax 
‘Officer, the income, profits and gains-cannot properly 
be deduced: therefrom, then :the computation. shail 
“be made'upon such basis. and in such manner as 
the Income-tax Officer may determine”, 72% 

. It: 5eems to me that all the section 
really says is that, if the method `of 
accounting employed by the assessee is a 
method which does not properly disclose 
‘the. income, profits ‘and gains of the 
assessee, the Income tax Officer can adopt 
-his own method. But in doing sohe must 
have reference to the accounts before him 
as 8. 13 does not contemplate the rejection 
of the accounts. Section 13 adds nothing 
toand takes ncthing away from b. 23 (3). 

_ The reference will be answered in the 


DIUR (1938) Lah, i0;177 Ind. Oas. 36; AIR 
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sense I have indicated and the Income-tax 
Authorities will carry out the assessment: 
in the light of the observations made in 
this judgment. We consider that this ia 
a case in which there should. be no order 
as to costs but we direct, that the de 
posit made by the assessee be returned to 
him. : 
N.-D, Reference answered. 





NAGPUR HIGH COURT 
First Appeal No. 134 of 1935 
September 15, 1938 
STONE, O. J. AND OULARKE, J. 
SHANKAR RAO AND oTtagrs— 
~ APPELLANTS f 
versus 
HAZARIMAL NATHURAMJI 
AGARWAL MARWADI— 


RESPONDENT 

Limitation Act (IX of 1908), s, 15—Held on facts 
that the order was not tantamount to stay by an 
injunction or order, within meaning of s. 15. 

The decree-holder was a judgment-debtor under 
the decree passed in previous case which decree 
he was challenging in appeal. He applied to the 
Court for stay pending the disposal of the appeal, 
The Court ordeied stay on terms as to security. 
-The then judgment-debtor, (the decree-holder in 
subsequent decree) was offering as security the sub- 
sequent decree which he had by that date cbtained. 
It was a decree for a sum of over Rs. 10,010 and 
it was against a judgment-debtor whose estate had 
recently been taken under the management of the 
Court of Wards. The Judge considered the securi- 
ty proper and ordered that the officer-in-charge of 
the Court of Wards should be written to, to deposit 
the amount in Court. The order contained the fol- 
lowing senteace ; “ The judgment-debtor undertakes 
not to accept any payment direct from the Court 
of Wards towards the satisfaction of his decree :" 

Held, that the order was not tantamount to a 
Stay, by an injunction or order within the meaning 


‘of s. 15, Limitation Act. - Beti Maharami v, Collector ~ 


‘of Etawah (1), Kirtyanand Singh v. Prithi, Chand 
Lal (2), Nagendranath Dev. Sureshchandra De (3) 
and Tripura Sundarama v. Abdul Kadir (4), relied 
on, . g 
. F. A. frem the order of the Court’ of 
the Additional District Judge, Bhandara, 


‘dated September 30, 1935, in Execution 


Proceedings-in Civil Suit No. 44 of. 1924, 
dated November 29, 1924. 
- Mr. P. P. Deo, for the Appellants. 

Mr. W. B. Pendharkar, for the Respond- 
ent. 


Judgment.—This is a most unfortunate 
case. We find ourselvés compelled to 
allow the appeal withthe result that the 


A 


unfortunate decree-holder loses a decree for ~ 


a very substantial sum of money, we are 
satisfied, owing, and only owing to a mis- 
apprehension of the obligations cast: upon 


e 


‘deposit the amount in Court. 
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him by an order passed in another case on 
September 15, 1930. f 

The point for determination is whether 
the present application forthe execution 
of a decree obtained in O. S. No.44 of 
1924 is oris not within time. The Article 
is 182, Schedule to the Limitation Act, and 
the period is three years from the last order. 
The last orderin ,O. S. No. 44 of 1924 was 
on April 13, 1928, and the application for 
execution was on April 2, 1932. So quite 
clearly. the application is out of time unless 
it is saved by s. 15 ofthe Limitation Act. 
In the course of argument we suggested 
that possibly s. 5 also would apply but 
when the proceedings are looked into and 
the section is examined, it is seen that 
8.5 has no application to a matter of this 
nature and thatthat has already been 
so decided. Section 15 can only be used 
ifthe execution “has been stayed by 
injunction or order.” 

The decree-holder, therefore, endeavours 
to show that there exists here such an 
order. The order relied on is the one passed 
in O.S. Ne. 24o0f 1919 in the following 
circumstances: The present decree-holder 
was a judgment-debter under the decree 
passet in that case which decree he was 
challenging in appeal. He applied to the 
Judicial Commissioner’s Court for stay 
pending the disposal of the appeal. The 
Judicial Commissioner's Court ordered stay 
on terms as to security. The matter was 
referred back to the trial Court for the trial 
Court to go into the question of security and 
on that matter coming before the trial 
Court, the’ order (Ex. C-6) dated September 
15,1930, was passed. There the then 
judgment-debtor, now the decree-holder, 
was offering as security the present de- 


cree “which he had by that date obtained. 


It was a decree for a sum of over 
Rs. 10,000 and it was against a judgment- 
‘debtor whose estate had recently been 
taken under the management of the Court 
of Wards, The learned Judge considered 
the security proper and seems to have 
ordered that the officer-in-charge of the 
Court of Wards should be written to, to 
The order 
“The 


contains the following sentence: 


judgment-debtor undertakes not to accept 


any payment direct from the Court of 
Wards towards the satisfaction of his 
decree.” 

The judgment-debtor (the present decree- 
holder) in that suit seems up to that date 
to have been aetively pursuing his 
‘remedies: as decree-holder but from the 
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moment that that order was passed, be 
took no action at all to execnte his decree 
in this suit, O. S. No. 44 of 1924, and we 
have no doubt whatever that the reason 
why he suddenly becamesupine was that 
he thought that he was ordered not to 
take any steps and that the Court was 
going to get the money by writing to 
the Officer of the Oourt of Wards. As 
a result, he made no application whatever 
until he thought that the estate had 
ceased to beunder the management of the 
Court cf Wards, and ‘on April 2, 1932, this 
application was made. -In point of: fact 
the estate did not cease to be under the 
management of the Court of Wards till 
some 14 days after the application. ; 

On those facts the learned Judge has 
come to the conclusion that although it is 
clear that the orderin question contained 
no express prohibition against the execut- 
ing of the decree still the Court did, asa 
matter of fact, prevent the decree-holder 
from executing thedecree and its action 
was such astoamountto a stay of execu- 
tion, for the decree-bolder was obviously 
prevented from executing the decree in 
quesiion unconditionally as he was other- 
wise entitled to. In other words, he holds 
that the fact that inthe previous matter 
the Court had taken an undertaking from 
the judgment-debtor not to accept any 
Payment direct from the Court of Wards 
was tantamount to a stay by an injune- 
tion or order within the meaning of 
s. 15. 

We think that that conclusion is pro- 
bably an equitable one and would have 
the result of avoiding a serious loss to 
tte decree-holder owing to a bona fide 
mistake. But in our opinion the authorities 
are too powerful to make it possible for 
us to uphold the judgment appealed from. 
The Privy Council has three times con- 
sidered this kind of point: 

Beti Maharani v. Collector of Etawah (1), 
Kirtuanand Singh v. Prithi Chand Lal 
(2), Nagendranath De v. Sureshthandra 
De (3). This last decision was followed 
in a Fall Bench case by the Madras 


(1) 17 A 198 at pp. 210, 211; 22 IA 31; 6 Sar 


599, 35 Bom. L R 5%: 57 OL J 276 (P Ò). 

(3) 60 C lat p. 7: 137 Ind. Cas, 529° A IR 1932 
O 165; 59 I A 283; Tod. Rul. (1932) P O 195; 38 
W N 803: (1932) A T J 643: 34 Bom, L R 1085; 
5 OL J 528 33P LR 691; SL WEIOW N 
681; (1932) M W N 817; 63 tL 5329(P'C), -` 
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High Court, Tripura Sundarama v. Abdul 
Kadir (4). ? 

Of these 12 Pat. [Kirtyanand Singh vV. 
Prithi Chand Lal (2)} is the nearest on the 
facts, Their Lordships observe at p. 200 and 
201* 

“The point made by the appellants is this. They 
say thaton September 16, 1922, the Judge in the 
Raj suit ordered, according to the note in the 
order paper—their Lordships have not the order 
before them—thatthe decree-holders were to wait 
for some time for payment. That order was set 


aside on April 16, 1923, Therefore, there was an 


interval of seven months during which the order 
of September 16, 1922, was in operation. The 
appellants sey that was a stay, and thoseseven 
months saved the situation for them, 
those seven “months are not counted, the present 
application was in time. 

Now, the first thing to be observed is that at 
the time when that order was made, there was in 
fact no application for execution pending at all. 
In the present case there was an execution 
pending. It was an order, again, made in the 
Raj suit and not in the rent suits; it wasan order 
made on an application by the decree-holders 
seeking leave to proceed against property in the 
hands of the Receiver, in the Raj suit. It was 
an order which didnot stay execution at all, but 
Simply said that so far as that application in that 
suit was concerned, the appellants were to wait. 
That seems to their Lordships notto be, in any 
sense, Within the meaning of the section, a stay of 
the execution by injunction or order. This point 
also fails.” i 

In Beti Maharani v. Collector of Etawah 
(1) (ee pp. 210 and 211f)the facts were 
that an order was passed which had the 
effect of restraining the defendant from 
receiving payment and the person liable to 
him from making Payment tohim or to 
anybody. Their Lordships observe: 

“An order in those terms is not an order 
staying the institution ofa suit, There would be 
no violation of it until the restrained creditor 
came to receive his debt from the restrained debtor. 
And the institution of a suit might for more 
than one reason be a very proper proceeding on 
the part of the restrained creditor, as for example, 
in this case, to avoid the bar by time, though 
it might also be prudent to let the Court which 
had issued the order know what he was about,” 

In Nagendranath De v. Sureshchandra De 
(3) their Lordships observe in relation to 
one of the Articles of the Limitation Act 
that equitable considerations are out of 
place in construing such Articles and 
what one is concerned with isthe gram- 
matical meaning of the words, In Tripura 
Sundarama v. Abdul Kadir (4) ẹ Full 
Bench ofthe Madras High Court had to 
consider whether those observations were 
applicable to s. 15. The matter is put very 

(4) 56 M 490; 143 Ind. Cas. 1; A IR 1933 Mad. 
418; 64 M L J 664; Ind. Rul. (1933) Mad, 274; 37 
L W 007; (1933) M W N 566 (F B). 
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shortly by Mockett, J., at p. 507*: 


“The injunction or order must be express in its 
terms and I find no room for the suggestion that 
an application can be stayed by implication. The 
trend of the Privy Council decisions seems to be to 
this effect,and in therecent case of Nagendranath 
De v. Sureshchandra De 13) their Lordships expli- 
citly lay down that— . : 

“n construing questions of limitation, equitable 
considerations are out of place.” | : 

lam, therefore, constraingd to join in expressing 
respectful dissent, if any, of the Indian cases cited 
lend colour to the doctrine that, although an 
injunction or order does not in its terms effect. a 
stay, nevertheless it can be said to doso ‘equitably 
or ‘by implication’ ", . 

It follows, therefore, thatthe appeal suc? 
ceeds. No costs. 

D. Appeal allowed. 


*Page of 56 M.—[Ed.] 
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MADRAS HIGH COURT 
Second Civil Appeals Nos. 133 to 138 
of 1934 
April 5, 1938 
LAKSHMANA Rao, J. 
Sree Rajah KALARLAPUDI VENKATA 
SUDARSANA SUDARA NARASAYYA 
GARU AND OTIERS— DEFENDANTS 
— APPELLANTS 
Ve TSUS 
Sree Rajah KALARLACUDI 
BUCHI KRISHTANNAKOYU GARU 
AND OTHERS- PLAINTIPEFG-— RESPONDENTS 

Madras Revenue Recovery Act (II of 1864), 8. EB— 
Liability, apportionment of— Power of Civil Court. 

Section 58, Madras Kevenue Recovery Act, is no 
bar tothe Civil Court apportioning the liability 
inter se as between the co-sharers of the common 
burden. Muthammal v. Secretary of Staie for India 
(1), Rajah of Vizianagaram v. Rajah Setancherda 
Someskharcaz (2) and Annan Peryarju v. Pakram 
Haji (3), referred to. 

In the absence of a contract tothe contrary, the 
gharers are liable to contribute rateably. Sri Sri 
Sri Chamba Dev v. Srinivasa Charlu (4), referred 
to. 


S.C. As. against the decrees of the District 
Court of Vizagapatam, in Appeal Suits 
Nos. 257 to 262 of 1931, respectively, prefer- 
red against the decrees of the Court of the 
District Munsif of Yellamanchali, in Origi- 


.pal Suits Nos. 447 to 450 of 1929, and 463 


and 464 of 1929, respectively. 

Mr. B. V. Ramanarasu, for Mr. N. Rama 
Rao, for the Appellants. 

Mr. K. Venkatarama Raju, forthe Res- 
pondents. 

dJudgment.—These second appeals arise 
out of six suits irstituted by the res- 
pondents, the registered proprietors of the 
Panduru Mallavaram Estate for recovery of 
the proportionate peishcush for Faslis 


1938. - 


1327 to 1338 in respect of the lands belong- 
ing to the appellants in Mallavaram, and 
the material facts are that the villages 
of Pandura and Mallavaran originally form- 
ed part of the Uratla Estate. The suit 
lands were gifted to the predecessorse 
in-title of the appellants by the pro- 
prietrix of Uratla by Ex. XI, the deed 
of 1859, and the deed is silent regarding 
separate registratioh or payment of pro- 
portionate share of the peisheush. The 
villages of Panduru and Mallavaram were 
transferred to the predecessor-in-title of the 
respondents by Ex. A by the deed of 1875 
and they were sepirately assessed and 
registered as one estate in the name of the 
transferee in the same year. The rose 
pondents purchased the estate in 1919 
and applied to the Oollector some time 
later for separate registration and assess- 
ment of the lends of the appellants in 
Mallavaram. The application was opposed 
and the parties were referred to a civil 
suit. Suits were then instituted by the 
respondents and they were decreed by the 
District Munsif of Yellamanchali. The 
decrees were confirmed by the Subordi- 
nate Judge on July 25, 1920, and the suits 
out of which these second appeals arise 
were filedin 1929 for recovery of the pro- 
portionate peishcush in respect of Faslis 1327 
to 1338. They were resistel on various 
grounds but decreed by the trial Court 
andthe decrees were confirmed by the 
District Judge. 

Hence these second appeals and it was 
argued first that in view ofs. 58 of Act IL 
of 1864, which enacts that no Court of civil 
Judicature shall have authority to take 
into consideration or decide any question 
asto the rate ofland revenus payable to 
Government or as to the amount of as3ess- 
ment fixed orto be hereafter fixed on the 
portions of the divided estate, the Civil 
Oourt has no jurisdiction to apportion the 
assessment as between the co-sharers until 
the respective portions are separately 
registered and assessed under the provis- 
ions of Act Iof1o76. But the respondents 
do not ask forthe assessment of the land 
Tevenue payable by the appellants tothe 
Government and as pointed out by the 
Obief Justice at p. 408* in Muthammal v. 
Secretary of State for India (1) which was 
relied upon by the appellants, the appor- 
tionment of the assessment as between two 
co-owners does not involve any question 

(1) 24M L J 405; 19 Ind. Cas. 68; (1913) MW N 
307; 13M L T 293. 
~*Page of 24 M, L, J.—| Bd] ` 
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as to the amount of assessment as fixed 
or to be fixed by the Government. That a 
co-sharer of arevenue-paying estate who . 
pays the whole revenue inorderto save 
and does so save the estate from liability 
to be sold by the Government for realising 
the revenue is, by operation of law, entitled 
toa charge upon the share of each of his 
co sharers for the realization of the latter's 
share of the revenue as between the cos. 
sharers was laiddown by the Full Bench 
in Rajah of Vizianagaram v. Rajah of 
Setancherda Someskharoaz (2) and as 
pointed out in Annan Peryarjyu v. Pakram 
Haji (3) even before the amendment of 
ss. 82 and 100 of the Transfer of Property 
Act, the burden of paying the land 
reyenue is common to the parties whose. 
lands are charged with thea payment of 
the whole revenue. The liability inter se . 
of the co-sharer of the common burden is 
not dependent on its apportionment by the 
Government, and the question admits of 
no doubt afterthe amendment of ss. 82 
and 100 ofthe Transfer of Property Act. 
Further the Revenue Court isnot compe- 
tent to apportion the liability apart from or 
prior to separate registry of the lands, 
and this can only be done bythe Civil 
Oourt. It follows, therefore, that s. 58 of 
Act Il of le64 is no bar to the Oivil Court 
apportioning the liability inter se as 
between ibe co-sharers of the common 
burden and the objection to the jurisdic- 
tion of the Civil Court is untenable. 

It was argued next that on the terms 
of Ex XI, the deed of gift, the lands of 
the appellants are not chargeable with 
any portion of the peishcush but the deed 
does not exempt the donee from payment 
of land tax assessed on the 
entire estate mor does it postpone his 
liability to pay his share ofthe pzishcush 
until separate registry of his portion as 
in Sri sri Sri Chamba Dev v. Srinivasa. 
Charlu (4). In fact the deed is silent: 
on the point and inthe absence of a con-' 
tract to the contrary, the shares are liable. 
to contribute rateably. Tae rigat of the 
respondents to separate registration of 
the lands of the appellants has since 
been upheld by the High Court and Ex A 
the transfer in favour of the predecessor, 
of tne respondents has no bearing on the.. 
question. ‘bere Was no contrach to the- 
contrary between the parties or their pre~. 

(2) 26 M 636 (F B). 4 

(3) 36 M 493; 15 Ind. Oas. 262; 24 M LJ 548, 

(4) 38 M 235; 20 Ind. Oas. 445; A IR 1915 Mad. 
95; 25-M LJ 433; 15M LT 20; G94) M W N 
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decessors in-title, and it follows that the 
appellants are liable to contribute rate: 
ably. ° 

‘Tt was ccntended next that the liability 
should be fixed with reference 
peishcush of Mallavaram village in which 
the lands of the appellants are situate 
but both the villages are registered as one 
estate and the liability has to be fixed 
with reference to the charge on the entire 
estate. ; 

“Tt was: finally urged tbat even on this 
basis the amount fixed is not correct, but 
the judgment of the trial Court shows 
that the value of the sharers was 
assessed with reference to their income 
and though exception was 
written statements tothe income specified 
in the schedules attached to the plaints, the 
objection was withdrawn atthe trial, The 
amount of contribution has been fixed on 
the value of the shares assessed on the 
basis of such income, and it was not shown 
how the amount fixed is not correct. 

-The second appeals, therefore, fail and 
are dismissed with costs fixed at Rs. 200. 
Leave is refused. 


N.-D. Appeals dismissed. 


NAGPUR HIGH COURT 

Oriminal Revision Application No. 292 
é of 1938 
December 19, 1938 
GRILLE, J. 
AMRUTLAL—Appiicant 
h versus 
Tue PRESIDENT, TOWN MUNICIPAL 
COMMITTEE, AMRAOTI—Non- 


APPLIOANT 

©. P. Motor Vehicles Taxation Act (as amended 
in 1935), s. 3 (1), Proviso—License fee imposed by 
Amraoti Town Municipality on motor lorry, if a 

~- tax—Person residing in Chandur Bazar Notified 
Area Committee plying lorry between Chandur Bazar 
and Amrooti—Amraoti Municipality, if can impose 
such fees—O. P. Municipalities Act (II of 1922 as 
applied to Berar), s. 119 (g)—Rules under—R. 1, 
by Amraoti Town Municipal Committee— “Plying 
for hire within limits of Amraoti Town Municipa- 
lity,” interpretation of. 

By an Amending Act in 1935 the words “rent or 
fees " were deleted from the Proviso tos. 3 (1), ©. P. 
Motor Vehicles Taxation Act. This clearly raises 
the implication that the person residing within one 
Municipality would not be liable to pay any tax 
on his motor vehicles which any other Municipal 
Committee might impose under the provisions of 
s. 66 of the C. P. Municipalities Act as applied to 
Berar, but would be liable for any other fee im- 
posed by its bye-laws. It would be quite impos- 
sible to conclude that the definition of" tax “s in 
the Municipalities Act would include any toll, rate, 
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18110 
due or fee of any kind whatever in addition to 
whatever kind of impost is mentioned in s. 66. 
License fee for motor lorry imposed by Amraoti, 
Town Municipality is not a tax. Consequently a 
person residing in Chandur Bazar Notified Area 
Committee would be liable for license fee imposed 
by Amracti Town Municipality, on motor lorries 
plying between Amraoti and Chandur Bazar. 

The words “ plying for hire within the limits of 
Amraoti Town Municipality", occurring in r. 1, 
framed by “Amraoti Town, Municipality under 
s. 179 (għ, O. P. Muniéipalities Act (as applied to 
Berar) cannot be confined to the narrow interpre- 
tation that the whole of the service which is offered’ 
must take place within the limits of the Munici- - 
palities and that otherwise the rules do not 
apply. = 

Therefore vehicles operating asa regular service 
between Amraoti and Ohandur Bazar and picking. 
up passengers within limits of the Amraoti Town 
Municipality, ply for hire within the limits of the 
Amraocti Town Municipality, 


Or. R. App. of the order of the 
Court of the Additional Sessions Judge, 
Amraoti, dated June 8, 1938, in Oriminal 
Revision No. 41 of 1938, confirming the 
order of the Court of the Sub-Divi- 
sional Magistrate, Amraoti, dated April 
21, 1938, in Oriminal Case No. 36 of 
1938. 

Mr. P. Y. Deshpande, for the Appli- 
cant. . 

Mr. W. R. Puranik, Advocate General, for 
the Non-Applicant. 

Order.—This order will also cover 
Oriminal Revi-ion No. 293 of 1938, the only 
difference in the two cases being in the 
number of the motor vehicles owned by the 
applicant, five in one case and three in the 
other. 

The applicant owns motor lorries which he 
plies for hire between Amraoti and Chandur 
Bazar. He resides at the latter place. He 
has been convicted under rr. 1, 2 and 33 of 
the rules made by the Amraoti Town 
Municipal Committee under s. 116 of the 
Berar Municipal Law of 1886, That parti- 
cular section corresponds to s. 179 (g) of the 
C. P. Municipalities Act of 1922 as applied 
to Berar, and the rules are to be deemed 


to have been made under that Act. The 
validity of the rules haa not been- 
challenged and is notin question. These 


rules run as follows : — 

“|, No vehicles of any kind shall be let to hire or 
shall ply or be offered for hire within the limits of 
the Amraoti Town Municipality except undera 
license granted in that behalf under these rules. 

2. No person shallact as a driver of a licensed 
vehicle within the limits of the Amraoti Town. 
Municipality except under a license granted in that 
behalf and no owner of a licensed vehicle shall allow 
it to be driven by an unlicensed driver. 

Any person committing breach of any rr. 1. 
2, Bhall be liable to prosecution. and on convic- 
tion before a Magistrate shall” be punished with fine 


F 
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which may extend to Rs, 20 and where the breach is 
& continuing breach, with further fine which may 
extend to Rs. 5 for every day after the first during 
which the breach is proved to have been persisted in. 
It may alao involve forfeiture of license by the order 
of the Committee.” $ 

The applicant has admittedly not obtained 
a license to ply these vehicles for hire from 
the Amraoti Town Municipal Committee, 


neither are his driyers licensed by the- 


Ocmmittee. It does not appear from the 
record whether he has previously paid these 
license fees, but it is probable that he 
has, and that he has refused totake out 


licenses this year ag he claims that he is- 


already paying license fees to the Chandur 
Bazar Notified Area Committee within 
whose limits he resides, and that by virtue 


of the Proviso to s. 3(1) of the O. P. Motor: 


Vehicles Taxation Act of 1932, he is not 
liable to pay any dues to a Municipal 
Committee other than that within whose 
local limits he resides. His appeals against 
his conviction failed and applications for 
revision have been made in this Ocurt, and 
a Rule was issued. 

In the judgments of the Courts below I 
find it stated that the applicant claims to 


have paid license fees in Chandur Bazar.. 


No bye-laws have been shown me whereby 
this Notified Area is empowered to recover 
license fees, and the learned Counsel for 
the applicant has stated that in all pro- 
bability what his client pays to the Ohandur 
Bazar Notified Area Committee is a tax 
under e. 66 (1) (c) of the O. P. Municipalities 
Act as applied to Berar. Sucha tax was 
imposed in May 1937: vide C. P. Gazette 
Notification No, 38214-1247-M-XIII, dated 
May 22, 1937, (the Gazette gives the date 
as May 22, 1936; this is clearly a misprint, 
since, the publication occurs in the Gazette 
of May 28, 1937, and the other notices in the 
Gazette bear the date 1937). 

Now the Provisoto s. 3 (1) of the Motor 
Vehicles Taxation Act originally laid down 
that no person residing within a Munici- 
pality shall be required, in respect of a 
motor vehicle which is taxed under this 
Act (which the vehicles in this case 
undoubtedly are), to pay any dues by way 
of tax, rent or fees toa Municipality other 
than the one within whose local limits 
he ordinarily resides. By an Amending 


Actin 1935 the words “rent or fees" were. 


deleted. This clearly raises the implica- 
tion that the applicant would not be liable 
to pay any tax on his motor vehicles which 
the Amraoti Town Manicipal Committee 


might impose under.the provisions of s. 66 


of the O. P. Municipalities Act as applied 


AMRUTLAL v. MUNToIpALITY auRaott (NAG) i 


521 


to Berar, but would be liable for any other, 
fee imposed by its bye-laws. Iam asked, 
however, to accede to the proposition that 
the license fee which is impssed is in 
effect a tax. But the only argument which 
has been advanced to support this e-nten- 
tion is quite unsupportable. It is this: - 
that “tax” as defined in the Motor Vehicles 
Taxation Act merely means atar leviable 
under that-Act and that we must look to the 
definition of “tax” in the Municipalities 
Act. It is there defined is s. 3 (n): f 

“tax” includes any toll, rate. due, fee or 
otherimpost specified in s. 66." 
and it is argued that this definition of 
“tox” includes a fee and that therefore the 
applicant is exempted from paying any 
fee to the Amraoti Town Municipal 
Committee. This argument depends for. 
its validity on the proposition that “specified 
in s. 66” refers solely to the words “other 
impost". The definition cannot he read 
in this way, and to my mind the only 
possible reading of the definition is that 
“tax” includes any of the imposts, by 
whatever name they may be called, specified . 
ins. 66. It would be quite impossible to 
couclude that the definition of ‘‘tax” in the 
Municipalities Act would include any toll, 
rate, due or fee of any kind whatever ia 
addition to whatever kind of impost is men- 
tioned in s. 66 , 

Then it is contended that the vehicles, 
operating as a regular service between 
Amraoti Town and Chandur Bazar, are not 
plying for hire within the limits of the 
Amyraoti Town Municipality. It is not 
denied, however, that they pick up 
passengers within that area, and the words 
“plying for hire within the limits of 
Amraoti Town Municipality”, occurring in 
r. 1, cannot be confined to the narrow inter- 
pretation that the whole of the service which 
is offered must take place within the limits 
of the Municipality and that otherwise the 
rules do not apply. 

An argument has also been addressed on 
the question of the expediency and the 
results of the judgments of the Courts 
below. It is pointed out that if the lower 
Courts are correct, any motor vehicles 
plying for hire passing through any 
Municipalities between two termini would 
be liable to pay license fees in respect of 
vehicles and driversin those Municipalities 
provided that they picked up passengers in 
their areas, if they had bye-laws correspond- 
ing to those obtaining in Amraoti, and 
that this would be a great hardehip. 
This is true; but the argument cannot be 
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allowed to prevail against the power which 
the Municipalities Act gives. On bahalf of 
the Crown itis pointed out that the license 
fees are exacted in return for services 
rendered, such as the provision of a motor 
stand, and the learned Counsel, for the 
applicant agrees that owners of motor 
vehicles plying for hire but not residing 
in the Municipalities concerned should pay 
something for the amenities provided, but 
considers that the Municipalities should 
charge license fees for parking grounds 
under 8.70. This may be possible, but it 
is a matter for the Municipalities themselves 
to decide whether they should do this or 
impose a license-fee on vehicles plying for 
hire as they are entitled to do. 

The Amraoti Town Municipality imposes 
a tax under s. 66 of the O. P. Municipalities 
Act ss applied to Berar on private cars 
only, and charges a license fee in respect 
of motor vehicles which ere used for hire 
both in respect of those vehicles whose 
owners live outside the Municipality and 
within the Municipality. By this method it 
does not impose any additional disability 
on the owners of motor omnibuses who 
reside at Amraoti and at the same time 
spreads its net widely but legitimately to 
recover fees from owners of such vehicles 
who reside at the other end of the line on 
which their vehicles operate. By this 
means they need not have any concern 
with what the owners pay elsewhere, a ques- 
tion which would arise if tax under s. 66 
were levied in respect. of vehicles used for 
profit. Tais may, in certain instances, cause 
pardship to such owners who may be taxed 
in their own Municipality in addition to the 
tax paid under the Motor Vehicles Taxation 
Act and who may be required to pay license 
fees to any Municipality through which 
they pass and wherethey pick up passengers. 
In addition to this they may legitimately be 
charged a license fee even in the Munici- 
pality in which they residein addition toa 
tax. The Amraoti Municipality does not 
enforce this double levy, and I am unaware 
if any Municipality does so; but there can 
be no doubt that any Municipality is 
entitled to make bye-laws levying a license 
fee on vehicles plying for hire which operate 
in the Municipality, whether the owners reside 
there or no. 

The result is that the convictions are 
ecrrect and must be maintained. The 
applications are, dismissed and the Rule is 
discharged. 

Dp, Applications dismissed. 


PRABHU MAL v. OHANDAN (LAH) 


181-10 


LAHORE HIGH COURT 
Letters Patent Appeal No. 69 of 1938 
May 23, 1938 
Apptson, AG. O. J. AND Din Monamaan, d- 
PRABHU M AL—DHFENDANT— APPELLANT 
versus 
OHANDAN—PLAINTI#F AND ANOTHER— 
DrreNpANT—REsPONDENTS 

Punjab Redemption of Mortgages Act (II of 1913), 
8. 12—Dismissal order contemplated by 8. 12—Sutt 
to establish right—Limitation is under Limitation 
Act (IX of 1908), Sch, I, Art. i—Disposal of 
petition without touching merits, whether warranted 
by Act—Order against party under ss. 6 to ll— 
Party, whether person aggrieved—Interpretation of 
Statutes—Court to apply law by interpreting plain 
words and not enter into equity or logic of it. 

Under s. 12, Redemptiqn of Mortgages Act, a 
party against whom an order of dismissal ismade 
under any of the sections of the Act enumerated 
thera, is bound to institute a suit to establish his 
rights in respect of the mortgage within one year 
under Art. 14, Limitation Act, and if he fails to do 
so, his right is lost forever. Prabhu Mal v. Chan- 
dan, 181 Ind, Oas. 63, reversed. 

The law contemplates the disposal of petitions 
under the Redemption of Mortgages Act on grounds 
other than those which touch the merits of the 
petition and it empowers the Collector to dispose of 
those petitions on those grounds, For a Oollecter, 
therefore, to dismiss an application on grounds other 
than the merits is not to refuse jurisdiction inas- 
much as this isa manner of exercising jurisdic- 
tion permitted by the Act, Asa Ram v. Darba Mal 
(2), dissented from. [p.524,col. 1] | 

Any pergon against whom any order is made under 
ss. 6 to 11, Redemption of Mortgages Act, is a per- 
gon aggrieved within the meaning of 8. 12, Asa 
Ram v. Darba Mal (2), relied on, Hx parte Side- 
bottam (4), referred to. [p. 524, col. 2.] 

Sitting as a Court of Law the Judges are con- 
cerned neither with the equitable side of the legis- 
lation nor with the logic of it. They have to 
interpret it in its plain sense andto apply the law 
so interpreted to the facts of any case that arises: 
without reference to logic or equity. [bid] 


L. P. A. from the decree of the Mr. Justice: 
Abdul Rashid, reported in 181 Ind. Cas. 68.” 

Mr. Achhru Ram, for the Appellant. * 

Mr Shamair Chand, for the Respondent 
(Plaintiff). 


Din Mohammad, J.—This appeal has 
arisen in the following circumstances: 
One Shadi, mortgaged his land with pos- 
session to one Parbhu on May 30, 1991, and 
the mutation relating to that transaction 
was sanctioned on November 24, 1943. Ta 
September 1927, Chandan, one of the legal 
representatives of Shadi, made an applica- 
tion unders.4, Redemption of Mortgages 
Act (IL of 1913). The mortgagee resisted 
the application principally on the ground 
that the mortgagor’s rights had been 
extinguished and that he, the mortgagee, 
was not the complete owner of the land. 
The Assistant Collector while remarking 
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that the objection made by the mortgagee 
appeared to him to be sound, dismissed 
the application on the ground that he 
could not enter into a diseussion of a 
complicated matter in those summary 
proceedings and directed the petitioner to 
seek his remedy in regular Courts. No 
further action was taken by the represen- 
tatives of the morigagor until December 
5, 1:35, when the present suit for redemp- 
tion was instituted. The mortgagee con- 
tended inter alia that inasmuch as no 
suit had been instituted within one year 
ofthe order cf the Assistant Collector 
dismissing the appiicaticn under tbe 
Redemption of Mortgages Act, the suit 
was barred under Art.14, Limitation Act. 
The trial Court, however, did not give 
effect to this plea and made a decree in 
terms of the relief prayed for. On 
appeal, the Senior Subordinate Judge also 
agreed with the trial Court, Thereupon, a 
further appeal was presented to this 
Court, which came for hearing before 
Abdul Rashid, J. He, too, upheld the 
decision of the Courts below on the ques- 
tion of limitation and dismissed the appeal. 
Hence this Letters Patent Appeal. 

Counsel for the appellant contends that 
under s. 12, Redemption of Mortgages 
Act, a party against whom an order of 
dismissal is made under any of the sec- 
tions of the Act enumerated, there is 
bound to institute a suit to establish- his 
rights in respect of the mortgage within one 
year under Ait. 14, Limitation Act, and 
if he fails’ to doso, his right is lost for 
ever. Counsel for the respondent, cn the 
other hand, urges that s. 12 contempla- 
in any manner 
prejudicially affect the right of any party 
in relation tothe mortgage in dispute and 
that those ordera which do not touch the 
merits of the case do not come within 
the purview of s. 12, Certain authorities 
have been relied upon in connection with 
the contentions raised on either side and 
before we formulate our conclusion, it will 
be necessary to review them at some 
length. In Kaura v. Ramchand (1), the 
‘predecessorin-interest of the plaintiff had 
made an application to the Collector for 
the redemption of a mortgage under the 
Redemption of Mortgages Act and his 
application had been dismissed on the 
ground that the claim was barred by 
limitation. On a subsequent suit being 
brought by the plaintiff for redemption 


: 2 6 L 2086; 88 Ind. Oas. 945; A I R 1925 Lah. 385; 
26 P LR 383;1 L O 547, 
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more than one year after the date of 
this order, it was contended by the 
mortgagee that the suit was barred by time 
under Art. 14, Limitation Act. The con- 
tention was repelled by both the trial 
Ccurt and the lower Appellate Court, but 
was allowed by a Single Judge of this 
Court. Thereupon, a Letters Patent Appeal 
was presented, which came for hearing 
before Sir Shadi Lal, O J. and LeRos- 
signol, J., the main ground of attack being 
that Art, 14. Limitation Act, had no 
reference to such orders as were passed 
under the Redemption of Mortgages Act. 
The learned Judges came to the conclu- 
sion that the real nature of the suit con- 
templated by the Legislature in s. 12, 
Redemption of Mortgages Act, was a suit 
to set aside the Ccllector’s order and that 
consequently if a suif was not brought 
within one year of that order, it was out 
of time. 

In Asa Ram v. Darba Mal (2), Sir Shadi 
Lal, O.J, and Broadway, J. held that the 
rejection of an application by a Oollector 
under s. 9 without considering the merits 
of the. dispute and after recording the 
objections raised by the defendants on the 
ground that the dispute cannot. be settled 
summarily, practically amounted to denial of 
jurisdiction and inasmuch as in order to 
enabie the plaintiff to succeed in his 
suit for redemption it was by no means 
necessary to set aside that order, he was 
not bound to bring a suit within one year 
of the said order. They, however, remarked 
that a party against whom such an order 
was made was a party aggrieved within 


the meaning ofs. 12 0f the Act. Counsel 


for the appellant has criticized this judg- 
ment on the ground that it places a very 
narrow interpretation on the wording of 
s. 12 of the Act that in so doing it 
unnecessarily curtails the scope of that 
section. On giving due consideration to 
the arguments advanced on either side 
and to the reasoning employed by the 
learned Judges responsible for that judg- 
ment, we consider wilh all respect that 
that case has not been correctly decided. 
Section 12 is worded as follows : 

“Any party | aggrieved by an order made 
under ss. 6, 7, 8,9 10 or 11 of this Act may institute 
a suit to establish his rights in respect of the mort- 
gage, but subject to the result of such suit, if any, the 
order shall be conclusive.” 

The relevant portion of s. 6 lays down 
that : 

“Where the mortgagee appears and the petitioner 

(2) A I R1929 Lah. 513: 121 Ind. Cag. 379; 30 P. 
L R 440;11 LL J 431; Ind. Rul. (1930) Lak 
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does not appear when the petition is called on for 
hearing, the Collector shall make an order that 
the petition be dismissed unless the mortgagee admits 
the claim....” 

It is obvious that an order ‘made under 
s. 6, if the mortgagee refuses to admit the 
claim of the petitioner, is that of a bare 
dismissal without reference to the merits 
of the case, but still it isan affective order 
under s. 12 and the dismissal will be con- 
clusive if it is not set aside as contem- 
plated bys.12. If it is once held that a 
party against whom an order is made is a 
party aggrieved, .even though the order is 
not on the merits, itis impossible to draw 
a distinction between those orders which 
go to the detriment of the party concerned 
on the merits and those that do not. The 
plain language of s. 12 does not admit of 
any such distinction being drawn and it 
is well-settled that the function of the 
Oourts is to administer the law as they 
find it and not to introduce into the clear 
provisions of the Legislature, words which 
do not exist there. In other words, their 
function isto judge and not to legislate. 
And in these circumstances, it is difficult 
to follow the reasoning on which the decision 
in Asa Ramv Darba Mal (2), is based, 
Moreover, s. 9 contemplates objections on 
grounds other than the amount of the 
deposit and empowers the Collector 
either todismiss the petition in those 
circumstances or to hold a summary en- 
quiry regarding the objection raised by 
the mortgagee. Section 10 lays down 
inter alia that if on enquiry regarding any 
objection so raised by the mortgagee the 
Collector is of opinion that there is a 
sufficient cause for not proceeding further 
with the petition, he shall dismiss the 
petition. It will be obvious that the law 


contemplates the disposal of petitions under ~ 


the Redemption of Mortgages Act on 
grounds other than those which touch the 
merits of the petition and itempowers the 
Oolleztor to dispose of those petitions on 
those grounds. For a Collector therefore 
to dismiss an application on grouods 
other than the merits is not to refuse 
jurisdiction inasmuch as this is a manner 
of exercising jurisdiction permitted by 
the Act and it is denial of jurisdiction 
which is the main ground on which 
Asa Ram v. Darba Mal (2), appears to have 
proceeded. 


Tt may be that the interpretation which 
is sought to be placed by that judgment 
on 8. 12 is.:more reasonable or more 
equitable but sitting as a Court of Jaw; 
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we are concerned neither with the equite 
able side of the legislation nor with the 
logic of it. We have, as remarked before, to. 
interpret itin its plain sense and to apply 
the law so interpreted to the facts of any 
case that arises without reference to logic or 
equity. In Gangu v. Mahkanraj Chand (8), a 
Full Bench of this Court re-affirmed the prin- 
ciple enunciated in Kaura v. Ramchand (1). 
Both these cases were” sought to be dis- 
tinguished by the respondent’s Counsel 
on the ground that there a decision had 
been given by the Collector on the merits 
but,as explained above, that circumstance 
is immaterial. Oounsél forthe respondent 
has furthercontended that the construction. 
put upon the term ‘aggrieved’ by the 
Letters Patent Bench in Asa Ram v. Darba 
Mal (2), is open to objection and has drawn 
our attention to a quotation from Er parte 
Sidebottam (4), which is to the following 
effect : , 

“It is said thatany person aggrieved by any order 
of .the Court is entitled to appeal. But the words 
‘person aggrieved’ do not really mean a man who 
is disappointed of a benefit which he might have 
received if some other order had been made. A 
‘person aggrieved’ must he a man who has suffered a 
legal grievance, a man against whom a decision has 
been pronounced which has wrongfully deprived 
him of something, or wrongfully refused him 
soethicg, or wrongfully affected his title to some- 

This may be so, but it cannot be urged 
that in the dismissal of the petition in the 
present case the plaintiff did not suffera 
legal grievance or that the Assistant 
Collector did not wrongfully refuse tə 
adjudicate upon the merits of the petition 
or wrongfully deprive the petitioner of 
the chance of obtaining the redemption of 
theland in summary proceedings. Even 
on this authority, therefore, we consider 
in respectful agreement with the learned 
Judges who decided Asa Ram v. Darba 
Mal (2), that any person against whom 
any order is made under ss, 6 to 11, 
Redemption of Mortgages Act, isa person 
aggrieved within the meaning of s. 12, 
We may with advantage quote here the 
pertinent observations made by LeRos- 
sigool, J. in Kaura v. Ramchand (1), at 
p. 2165. 

“It has also been objected that this interpretation 
operates to reduce the normal period of limitation; but 
when a dispute has been established, we do not 
think, that that in itself is an unfortunate circum- 
stance, However that may be, an individual who 

(3) 15 L 389; 149 Ind. Oas. 661; A I R-1934 Lah, 
384; 36 P L R 337; 6 R L 723 (F B}. g 

(4) (1880) 14 Oh, D 458; 49 L J BE. 41; 42 L T 
783; 28 W R 715. 
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takes advantage of a summary procedure must 
suffer its disadvantages as well as enjoy its benefits.” 

We are consequently of opinion that 
having failed to bring a suit within one 
year of the order of the Assistant Collector, 
dated September 26, 1928, the petitionér 
lost his right to bring a regular suit under 
Art. 14, Limitation Act, and that his suit 
instituted in 1935 was hopelessly time- 
barred. On these grounds we allow this 
appeal, set aside the order of the learned 
Judge of this Court as well asthe orders 
of the Courts below and dismiss the suit. 
In the peculiar circumstances of the case, 
however, we leave tke parties to tear their 
own costs throughout. 

D, Appeal allowed. 


—— ee 


MADRAS HIGH COURT 
Special Bench 
O, P. No. 254 of 1937. 
November 14, 1238 
Lzaou, C. J., MADHAVAN NAIR AND 
; VARADAOHARIAR, JJ. 
Tus COMMISSIONER or INCOME-TAX, 
; MADRAS—PEtitionEr 
veTSUS 
P.R. A. L. M. MOUTHUKARUPPAN 
. CHETTIAR—Responpent < 

Income Tax Act (XI of 1922), s 26 (2}—Word 
“assessment " scope of—S. 26 (2), if applies to 
foreign business—8. 26 (2), if governs computation 
of taz also—Assessee carrying on  money-lending 
business—~Firm in Singapore taking him as partner 
Advance of loan by that firm to another in 
Burma—Debtor firm re-paying loan with interest to 
assesgee who retaining it in Rangoon—In 1935 re- 
payment of loan to creditor firm effected by debiting 
of assessee's personal account in that firm and 
crediting debtor firm with that amount— Partner- 
ship dissolved in 1936 and business taken over by 
assessee—Aasessee held must be deemed to have 
received repayment of loan—Interest held taxable 
“but not principal. : 
z word “assessment "is used in two senses 
in the Income Tax Act—the process of determining 
“the amount of profit or loss and the process of 
levying tax, but if there is nothing repugnant in 
“the context the word refers tothe process of deter- 
-mining profit or loss. “fp. 527, col. L] 

Quaere.—Whether s. 26 (2) of Income Tax Act, 
Applies to foreign ‘business. of a person who is 
chargeable to incomé-tax in British India: V.R. S. 
‘A. E. Arunachalam Chettiar v, The Commissioner 
of Income-tax, Madras (1), referred to. 

_Section 26 (2) not only operates to fix the liabi- 
lity for payment of the ,tax’ but” also governs the 
-computation’ of the tax. Bhogilal Hargovandas Patel 
-V. The Commissioner of Income-taz, Bombay Presi- 
‘dency and Aden (4) and S. V. Karuppaswami 
Moopanar v..The Commissioner of Income-taz, Madras 
“(3), followed; Ram Rakha Mal and Sons, Ltd. v. 
Commissioner of Income-tax, Punjab (2), not follow- 
ed. -[p. 526, col. 2.] i 
= The assessee carried on business as & money- 
lender at Paganeri in the Ramnad District and at 
-Yarious places outside. British India. The assesses 
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was a partner in the firm of P.R, A. M.carrying 
on business at Singapore. On March 23, 1931, 
the P. R. A. M. Firm advanced Rs, 1,00,000 to 
the 8. P. K. A. Firm of Zigon, Burma. On 
February 10, 1934, the 8. P. K. A. Firm re-paid the 
loan with interest then due, in all Rs. 1,22,659. 
The loan was discharged by payment of the amount 
to the assessee through the 8. P. K. A. A.M. Firm 
of Rangoon. The assesses retained the money in 
Rangoon, it being held on his behalf by the 8. P. 
K. A. A.M. Firm. The re-payment. of the loan to 
the P. R. A. M. Firm was effected’ by the debiting 
of the assessee’s personal account in thet firm and 
crediting the Zigon Firm with the amount. This 
was done on April 12, 1935. In 1936, the part- 
nership was dissolved and the assessea took over 
the business : z : 

Held, that applying s. 26 (2), the assessee must 
‘be regarded as the lender of the Rs. 1,00,000 to the 
8. P. K A. Firm and deemed to have received the 
re-payment of the loan. The amount which he got 
covered both the principal and interest, and as the 
payment was made to him in British India, the 
er was taxable and not the principal. [p. 527, 
col, 2. 

Mr. M. Patanjali Sastri, for the Commis: 
sioner. 

Mr. P. R. Srinivasan, for the Respondent. 

Leach, C. J.—The assessee carries on 
business as a money-lender at Paganeri in 
the Ramnad District and at various places 
outside British India. Until the month of 
February 1936, the assessee was a partner 
in the firm of P. R. A.M. carrying on busi- 
ness atSingapore. In that month the part- 
nership was dissolved and the assessee 
took over the husiness. On March 23, 1981, 
the P. R. A. M. Firm advanced Rs. 1,00 000 
to the S. P. K. A. Firm of Zigon. Burma. 
On February 10, 1£34, the B. P. K A. Firm 
Te-paid the loan with interest then due, 
in all Rs. 1,22,659. The loan was discharg- 
ed by payment of the amount to the assessee 
through the 8. Pa K. A. A. M. Firm of Ran- 
goon. The assessee retained the money in 
Rangoon, it being held on his behalf by the 
S. P. K. A. A.M. Firm. The re-payment of the 
loan tothe P. R. A. M. Firm was effected 
by the debiting of ihe assessee’s personal 
account in that firm and crediting the Zigon 


‘firm-with the amount. - This- was’ done on 


April 12, 1935. The amount debited to the 
assessee and credited to the P. R. A. M. 
Firm was actually Rs. 1,23,463, the differ- 
ence between this sum and the Rs. 1,22,659 
representing the interest which had accrued 
between October 12, 1934, when the assessee 
received the money and April 12,1935, when 
Joan to the 8. P. K. A. Firm was closed in 
the books of the P. R. A. M. Firm. The 
Commissioner of Income-tax has treated 
the deposit of the Rs. 1,22,659 in the books 
ofthe S. P. K. A A. M. Firm as a remittance 
to:the British India of profits made by 


‘the assessee outside British India and this 
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reference is concerned with the legality of 
the decision. The questions referred are as 
follows : 

“(a) Whether by applying the provisions of s. 26 
(2) of the Act, the petitioner should not be consider- 
ed ashaving become the sole owner of the debt 
originally advanced by the firm and whether the 
sum of Rs, 1,22,659 was not assessable as realisation 
of the debt by the petitioner in British India. 

(b) Whether apart from the applicability of s. 26 
(2) of the Income Tax Actin any event the sum of 
‘Re. 1,00,000 (out of thesum of Rs. 1,22,659 advanced 
more than three years prior to the account year was 
not assessable as a return of capital or profits 
earned more than three years prior to the account 
year. Before us the learned Advocate for the assesses 
has conceded that the assessee is liable to tax on 
the Rs, 22,659, the amouni of the interest gained on 
the Rs. _1,00,000 whether s. 26 (2), applies or not.” 

It will be convenient to take the second 
question first and its decision does not re- 
quite much discussion, the assessee had ad- 
mittedly profits lying to his credit in the 
books of the Singapore firm in excess of the 
amount which he retained in Rangoon. The 
re-pay ment of the assessee by the S. P. K. 
A. Firm in Burma, of course operated to 
discharge the S. P. K. A. Firm and if tlhe 
assesses had remitted the money to Singa. 
pore, no question would have arisen. Bat 
instead ol sending the money to Singapore 
the assessee retaiced it in Burma for his 
cwn purposes andso far asthe P. R. A. M. 
Firm was concerned, the repayment came 
from his account with that firm. By doing 
this, the assessee in effect transferred the 
sum of Rs. 1,22,659 from Singapore to Burma 
and as Burma was then within British India, 
it amounted to a transfer of profits to British 
India. It has been accepted that, if the 
amount isto be treated as a remittance of 
profits, it must be regarded as a sum having 
been received in British India within three 
years of the period in which the profits 
were earned. ` 


The main question is that relating to 
s. 26 (2) of the Income Tax Act. Both the 
assessee and the Commissioner of Income- 
tax say that this section applies to a 
foreign business of a person who is charge- 
a dle to inco-e-tax in British India and 
the first questi, n referred must, therefore, be 
answered on tis footing. Atthe same Lime 
I wish to make it clear that in discussing 
the provisions ofs. 26 (2), ic must not be 
taken that we are in fact holding that it 


does apply to a foreign business. In V. R. S.. 


A. R. Arunachalam Chettiar v. The Commis- 
sioner of Income-tax, Madras (1), tbis Court 
took the view that the section did apply but 

Q) 3 I T 0441; 122 Ind. Cas. 793; A I R 1929 
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we consider that the question calls for fur- 
ther consideration in a suitable case. The 
Gommissioner of Income-tax contends that 

. 26 (2), merely operates to fix the liability 

r payment of thetax. The assessee on 
the other hand, says ihat it not only fixes the 
liability but governs the computation of the 
tax. In other words, the Commissioner of 
Income-tax says that the assessment must 
be based on the method which would apply 
if the P. R. A. M. Firm had continued to be 
a partnership throughout the year of account, 
whereas the assessee says that the assess= 
ment should be on the footing that he 
became the owner of ,the business on the 
first day of the year of account. 

In Ram Rakha Mal & Sons, Lid. v. Com- 
missioner of Income-tax, Punjab (2), a 
Bench of the Lahore High Court accepted 
the opinion put forward by the Commis- 
sioner of the Income tax. In the Commise 
sioner of Incomeetax, Bombay v. The Maza- 
gaon Dock Ld. (3), Rangnekar, Ja also read 
the section in this way, but Blackwell, J. 
took the opposite view. Beaumont, O. J. 
answered ths reference without dealing 
specifically with the question but in Biogila! 
Hargovandas Patel v. The Commissioner of 
Income-tax, Bombay Presidency and Aden 
(4), the learned Chief Justice sitting with 
Blackwell, J. regarded the section as cover- 
ing the method of computation. The read- 
ing of the section as the assessee would 
have it read was accepted by this Court in 
S. V. Karuppaswami Moopanar v. The Com- 
missioner of Income-tax, Madras (5), and by 
the Income tax Authorities in presenting the 
case, The matter related to the assess- 
ment of a person who had continued the 
business of a partnership. He sought to de- 
duct interest which had been paid on addi- 
tional capital supplied by the outgoing 
partners. The Income-iax Officer refused to 
allow the deduction and the question was 
referred to the Uourt. In his statement of 
the case the Oommissioner of Income-tax 


obse:ved : 

“The plain meaning of the sub-section is that the 
place of the predecessor as the proprietor of the 
business during the previous year must be regarded 
as having been occupied by the successor, the other 
things remaining the same, Thus during the period 
of the previous year, the predecessor's capita] bes 
comes the succesgor’s capital, the predcessor's acts 
and transactions the acts and transactions of the suce 


(2) 18 L 325; 172 Ind, er aes AI R1937 Lab 
73. 
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cessors and the predecessor's profits the profits of the 
successor. In other words, the profits of the busi- 
ness have to be computed as though there had been 
no change and the profits arrived at treated for assess- 
ment purpose as profits made by the successor.” 

I have quoted this passage in full as Mr. 
Patanjali Sastri has contended that the 
Commissioner of‘Income-tax did not adopt 
in that case a different attitude to the atti- 
tude which be now takes up, but this cannot 
be accepted. Asit,was said that the pre- 
decessors capital becomes the sueccessor's 
gapital, the predecessor's acts and transac- 
tions the acts and transactions of the suc- 
cessor and the predecessor's profits the 
profits of the succesgor, the contention, was 
clearly one that the section applied for all 
purposes, and moreover, this is shown to be 
the case in the judgment of Beasely, O. J. 
who observed : 

“The plain reading of the sub-section is, in my 
opinion, that the predecessor's capital becomes the 
successors’ capital and that for all purposes the suc- 
ceeding partner istobe regarded the former firm. I 
agree with the reasons given by the Income-tax 
Commissioner for taking the view opposed to that 
put forward by the petitioner.” 


The argument put forward by the peti- 
tioner in ihat case was that the loans frem 
the ex-partners should be treated as loans 
from strangers, whereas the Court decided 
that tke. whole of tke capital was to be 
deemed to be the capital of the successor 
and he could not be allowed deductions by 
way of interest on his own money. This 
decision is binding on us andif s. 26 (2), 
does apply to a foreign business, the section 
is wide enough to admit of this view. Tke 
section says that assessment shall be made 
on the person succeeding 

“as if he had been carrying on the business, the 
profession or vocation throughout the previous year, 


and as if he had received the whole of the profits for 
that year.” 


| The word “assessment” is used in two 
sense’ in the Act- the prccess of determin- 
ing the amount of profit or loss and the 
process of levying tax, but if there- is no- 
thing repugnant in the context, the ‘werd 
refers to the process uf determining profit 
or loss, And this is the view of the Income- 
tax Authorities, vide tho Income-tax Manual 
(7th Edition), p. 159. As ithe assessment is 
to be made as if the person had been carry- 
ing on the business throughout the year 
of account and as if he had made the whole 
of the profits for that year, it is difficult to 
see how it can be said thatthe sub-section 
does not include the process of computing 
the amount on which tax is to be paid. Un- 
less a contrary intention is to be drawn from 
the section itself, the assessee is entitled to 
have it read in this way; 
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The parties having agreed that s. 26 (2) 
does apply to the present case, and as we hold 
that it does cover the process of computa- 
tion, the assessee must be regarded as the 
lender of the Rs. 1,00,00U to the S. P. K. A. 
Firm and deemed to have received re-pay- 
ment of the loan. The amount which he 
received covered both principaland inter- 
est and asthe payment was made to him 
in British India the interest is taxable but 
not the principal. 

The reference will be answered in the 
sense indicated and as the assessee has suc- 
ceeded inthe main part of the claim he 
will be entitled to costs which we fix at 
Rs. 250 andto the return of the deposit. 


ND. Reference answered. 





RANGOON HIGH COURT 
Civil Revision No. 396 of 1937 
January 25, 1938 
Mackney, J. . 
MAUNG PO NYEIN—AppLicant 
versus 
MAUNG THa SAING—Rasponvent. 
Civil Procedure Code (Act V of 1408), s. 115, O. XLI, 
r. 271— Interlocutory order, interference with, when 
Pope Lee evidence, when should be allow- 
e 


The expression ‘case which has been decided’ in 
s. 115, Oivil Procedure Code, is wide enough to in- 
clude an interlocutory order and even though there 
may be an appeal from the final decree, that con- 
sideration will not preventin a proper case inter- 
ference in revision, The Gourt will not, however, in- 
terfere unless it seems that there hasbeen a gross and 
culpable error likely to inflict grave injustice 
and cause irreparable injury. L. P. R. Chettyar Firm 
v. R. K. Banerji (1), relied on. [p. 528, col. 1.] 

Further evidence is not intended to be ordered on 
special and preliminary application before the 
appeal on the merits has been heard and the evidence 
a8 it stood examined by the Court, It is no part of the 
duty of the Court nor ia it necessary for the Court 
to act the part of Counsel fur either of the parties, 
andon realizing that further evidence on a point 
on which evidence has already been introduced is 
available, to require that evidence to be adduced. 
Such evidence is not necessary for the Court to pro- 
nounce a decision because the Oourt must pronounce 
its decision on the evidence before it. Rule 27, 
0. XLI, Civil Procedure Code, is to be applied where 
the Court, after considering the case, finds that the 
parties have failed to grasp the significance of some 
point which is necessary for the decision of the case, 
but on which no evidence has been brought or which 
has been dealt with in a way which shows that its 
true significance has not been understood. In such 
acasethe Court may well feel that it isnecessary 
that further evidence should be adduced toelucidate 
the point, Kessowji v. G. I. P. Ry. Qo. (2) and 
Parsotim Thakur v. Lal Mohar Thakur (3), relied 
on. [p. 529, col, 2.) ie 
- C.R. from an order of the Dislrict Court, 


Henzada, dated November 1, 1937. 
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Mr. Kyaw Din, for the Applicant. 
Mr. Kin Maung Gyi, for the Respondent. 


- Order.—The respondent Maung Tha 
Saing brought this suit against the appel- 
lant Maung Po Nyein for the recovery of 
money by way of compensation for breach 
of contract for failure to supply a certain 
quantity of paddy which Maung Po Nyein 
had contracted tosupply. It was admitted 
that actually Maung Tha Saing had receiv- 
ed from Maung Po Nyein a sufficient 
quantity of paddy to satisfy the contract but 
the claim was that some 2,000 baskets 
thereof had been supplied by Maung Po 
Nyein and received by Maung Tha Saing, 
not on Maung Tha Saing’s own behalf, but 
on behalf of somebody else. In deciding 
this point the trial Court had to consider 
the genuineness of a document. Ex G, on 
the record which purported to be an agree- 
ment signed by Maung Po Nyein to supply 
paddy to a certain pérson Maung Thein 
Maung. Maung Po Nyein denied the 
genuineness of this document Evidence in 
Tegard to. the document was led by both 
sides and the trial Court came to the con- 
clusion that the document was not a 
genuine document. -The suit was dismissed. 
Maung Tha Saing then ‘appealed to the 
District Court and requested it to.take the 
course allowed Ly O. XLI, rn 27, Oivil Free 
cedure Code, and cause the evidence of a 
handwriting expert to be taken as to thé 
identity of the signature on Ex. G, and also 
to admit some of the evidence recorded in 
a criminal case which Maung Tha Saing 
had brought against Maung Po Nyein in 
regard tothe matter. The learned District 
Judge refused to accede ‘to the latter part 
of the ‘request but did order that the evi- 
dence of a handwriting expert should bé 
taken: His-reason for taking such a course 
is given thus: - Roane oe EA 
“Ih this ‘case I am of the-opinion that in-order to 
enable me.to arrive at the just decision of-the case, 
it ig necessary to come to a definite finding-on the 
genuine nature of the signature on the «decumént 
Ex, .G. ‘Therefore; as: regards the -applieation for 
Bdrtission of the evidence of- the-- handwriting 
xpert as to’ the identity of ‘the signaturé-on Ex. G 
with the ‘admitted: ‘signature of Maung -Po -Nyein, 
1 see no reason why I should not grant the appli- 
cation inasmnch as' this will not seriously prejudice 
the respondent." Se Ee 

Agaizist this order Maung Po Nyein 
applied to this Court in revision. This 
Court has always héld that: _ $ 
- “The expression ‘case which has been decided’ in 
s. 115, Civil Procedure Oode,. is wide enough to 
include an interlocutory order and even though there 
may be an appeal from the final decree, that con- 
pideration will not prevent in a proper case inter- 
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ference in revision: L. P. R, Chettyar, Fifm v. R. 
E: Banerji)” =- > aR T ARUTA 
“The Court will not, however,: interfere? 
uhless it seems that there has been a gross: 
and culpable error likely to inflict grave ine: 
justice and cause irreparable injury. [n the 
present case, it is true that if after hearing: 
the evidence of the handwriting expert the: 
learned District Judge should decide the: 
appeal in favour of the appellant, Maung: 
Tha Saing, Maung Po Nyein may be able. 
to appeal to this Court. Nevertheless, it is» 
obvious that if the District Court is indeed. 


` 


acting illegally ia admitting this further- - 


evidence, the circumstances are such that a 
grave injustice might very well be. caused, 
to the applicant. Apparently, if the evi- 
dence of the handwriting expert is against 
him, he will not be able to adduce the fur- 
ther evidence of another handwriting expert 
as is usual, so that the opposite party is 
getting an extremely unfair advantage and’ 
in a sense the applicant may suffer thereby, 
an irreparable injury. The fact. that he; 
may be successful on a further appeal need 
not necessarily be sufficient to.repair the; 
injury that he may receive. Itis not always 
possible even for an Appellate Court- to 
place the parties back into the position 
which they should have occupied at the: 
beginning. As regards this document, 
Ex. G., the respondent cannot contend that’ 
he was not aware of the importance of 
proving it or that he did not havé an 
opportunity of adducing the evidence which’ 
he now seeks to adduce. In the criminal 
case to which reference has already been: 
made, Criminal Regular No. 376 of 1935, in: 
the Court of the First Additional Magistrate, 
Ingabu, orders were passed discharging. 
the accused, Fo Nyein, on February 29, 
1936, and the Magistrate in hia judgment 
doubted the genuineness of this document, 
whilst his judgment shows-the importance: 
which must be attached to it in.the case. 
The suit, out of which the present applica- 
tion arises, was fled on May 12,1936. It is 
thus apparent that there. was. no reason 
whatsoever why the respondent should not 
have. obtained the evidence of a handwrite 
ing expert. As he failed todoso, he must 
have omitted to do so of his own choice. 


- The learned District Judge's reason for’ 
ordering the production of this ‘evidence’ 
does not appear to me to be a Satisfactory. 
reason as is required by cl. (2) of r. 27 of 
O. XLI. He says that it is necessary to 
come to a definite finding on the genuine- 
- (1) 9 R 71; 131 Ind. Oas. 744; AIR 1931 Rang. 136;, 
Ind. Rul. (1931) Rang. 312, l K 


5 


i839" 


ness of the document. Tanis, no doub:, is a 


proposition which is perfectly true, but it 
does not follow from that proposition that 
lt is necessary for the District Judge to 
have.the evidence of tha handwriting 
expert. Wanat is necessary is that tha 
learned District Judge should come to a 
decision on the point on the evidence which 
the parties have chosen to offer him, and 
he can do that without having recourse to 
further evidence. There appears to be a 
confusion in the mind of the learned Dis- 
trict Judge and he hasdeemed that to be 
necessary which is im fact only necessary 
to the appellant and not to the Court. The 
principles which should govern the admis- 
sion of additional evidence under r. 27, 
O. XLT, are expressed by their Lordships of 
the Privy Counsil in Kessowji v. G. I.P. 
Ry. Co. (2). Atthe date of this decision, 
the Oode of 1482 was in force, but s. 568 
thereof, which was the section then applic- 
able, is worded, in. precisely the same 
manner as the present r. 27 of O. XLI. It 
was pointed out that this further evidence 
is not intended to be ordered on special 
and preliminary application before the 
appeal on the merits has been heard and the 
evidence as it stood examined by the Uourt. 


- At p. 390*, Lord Robertson observes : 


“The legitimate occasion for s. 568 is when, on. 


examining the evidence as it stands, some inherent 
lacuna or defect becomes apparent, not where a 
discovery is made, outside the Uourt, of fresh evi- 
dence and the application is made to import it. 
That is the subject of the separate enactment in 
s. 623. (Now O. XLVII, r. 1)" 


These observations were approved by, 
their Lordships of the Privy Uouncil in| 


Parsotim Thakur v. Lil Mohar Thakur (3). 
At p. 6687 it is observed : 


“The provisions of s. 107, Civil Procedure Code, as ` 


elucidated by O.XUI, r. 27, are clearly not intended 
to allow a litigant who has been unsuccessful in the 


lower Court to patch up the weak parts of his case - 


and fill up omissions in the Oourt of Appeal. ... 
It may be required to enable the Court to pro- 
nounce judgment, or for any other substantial cause, 


but in either case it must be the Court that requires - 


it. This is the plain grammatical reading of the 


. sub-clause. The legitimate occasion for the exercise 


of this discretion is not whenever before the 
appeal is heard a party applies to adduce fresh 
evidence, but ‘when on examining the evidence as 
it .stands, some inherent lacuna or defect becomes 
apparent.” 
terms by Lord Robertson in Kessowji v. G. I. P. 
Ry: Co. (2). He was dealing with the words of 

(2) 31 B 381; 34 I A 115; 9 Bom. L R 671 (2 O), 

(3) 10 Pat 654; 132 Ind, Oas. 721; A IR 1931 PO 
143; 581A 234; 61M LJ 489; 33 Bom. L R 1015; 


" (1931) A L J 513; 35 O W N 786: Ind, Kul, (1931) PO 


209; 31L W 76: 540 Ld 1; 12 P L T 683; (L931 
M W N 929 (PO). : caw 
“Pago of 31 B.E] 


{Page of 10 Pat [Bd] 
181-67 & 68 
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s. 568 of the Oode of 1882, but thsy ara substantially 
the same as thoss of O. XLI, r. 27 of the present 
Oode. Ib may well be that the defect may be 
pointed out by a party, or that a party may move 
the Gourt to supply the defect, but the require- 
ment must be the requirement of the Court upon 
its appreciation of the evidence as it stands.” 

I, seems to me that itis no part of the 
duty of the Oourl nor is it necessary for 
the Court to act the part of Oounsel for 
either of the parties, and on realizing that 
further evidence on a pointon whicn evi- 
dence has already been introduced is avail- 
able, to require tnat evidence to be adduced. 
As I have already remarked such evidence 
is not nec3ssary for the Court to pronounce 
a decision because the Court must pro- 
nounce its decision on the evidence before 
it. Rule 27, O. XLI, as [ uaderstand it is 
to be applied where the Court, after coa- 
sidering the ease, finds that the parties 
have failed to grasp the sigaificance of some 
point which is necessary forthe decision 
of the case, but on waich no evidence has 
been brought or which has been doalt with 
in a way which shows tnat its true signific- 
ance has not been understood. In sucha 
case the Court may well feel that it is 
necessary that furtner evidence should be 
adduced to elucidate the poiat. Such is not 
the case here. Taere is no inherent lacuna 
or defect in ths evidence as regards the 
alleged contract of Maung Po Nyein with 
Maung Tha Saing. Such evidence as the 
parties chose to produce has been produced. 
This point has not been left untouched 


. upon nor unelucidated. For these reasons 


it appears to me that the learned District 
Judge acted illegally in the exercise of his 
jurisdiction in directing that the evidence 
of the handwriting expert should be taken. 
l allow this application and set aside his 
order. The respondent shall pay the costs 
of this application: Advocate's fee two gold 
mohurs. ` 


D. Application allowed. 


CALCUTTA HIGH COURT 
Appeal No. 225 of 1935 
May 26, 1938 
Mirree AND Enauey, JJ. 
AMRITALAL OJHA —APPELLANT 
b vErsus_ 
ULTAM LAL SARKAR—RESPONDENT 


Lessor and- lessee—Rent suit—Defence founded 
upon eviction by title paramount, when sustainable - 


~ —Mere> institution of suit for possession by person 


having paramount title, whether amounts to evic- 


a tion. : 


In order to sustain the defence to the rent suit 
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founded upon the’ eviction by title paramount, two 
things must be proved by tue defendant, namely 
(i) that he has been evicted by a third person, and 
(ii) that third person had a paramount title, 
superior tothe title of his lessor. The principle is 
well estublished that physical expulsion is not 
necessary ; it would be sufficient if the tenant under 
threat of dispossession from a third person attorns 
to him and so converts his posyession into posses- 
sion of the latter. The mere assertion by the third 
person that he has better title to the knowledge of 
the lessor and the lessee, is not a defence to a rent 
suit by the lessor against the lessee. Even if this 
assertion be a true assertion, it is essential that 
the person asseiting such title should take posses- 
sion or should be taken in the eye of law to have 
taken possession of the demised premises, If he 
does not take physical possession but the tenant 
attorns to him, in the eye of the law he gets into 
possession through the lessee who becomes his ten- 
ant. Through the possession of his tenant, he is 
in constructive possession of the tenancy. ltis on 
this principle that attornment by the lessee to the 
person claiming and having title paramount, amounts 
m law to an eviction by title paramount, The 
mere institution of a suit for possession by the 
true owner against the lessee or demand for posses- 
sion, would not in law constitute his eviction. 
Ram Uhandra v. Pramatha Nath (1), dissented 
from, Grimwood v. Moss (2), Matthey v. Curling (5) 
and Alaga Pillai v. Ramaswami Thevan (6), ex- 
plained, [p. 532, col, 1.] 


A, against the decree of the Sub-Judge, 
Asansol, dated May 31, 1935. 

Sir Asoka Hoy (Advocate-General), 
Messrs. Susil Sen, Nirmal Kumar Sen and 
Hariprasanna Mukherji, for the Appel- 
lante. 

Messrs. Gopendra Nath Das and Jaga- 
dish Chandra Ghosh, for the Respondents. 

dudgment.—This appeal is on behalf of 
two of the defendants and arises out-of a 
suit instituted by the plaintifs against 
them- and another on April 27, 1934, to 
yecover royalty for the period between 
March 28, 1928, and March 27, 1934. The 
only defence which is nevessary for us to 
consider insome detail is the defence that 
rent for this period is not payable, because 
oi their dispossession by persons having 
title paramount to the title of the plaintiff, 
who isthe lessor of the defendants, Two 
other points have been raised before us on 
benalf of the defendants-appellants, which 
we would notice in thelr proper places. To 
decide the first point, namely whether 
the suit ought to have been dismissed on 
the ground that the tenants have been 
dispossessed by title paramount, it is neces- 
gary to notice the following facis. Mouza 
Banbahal, also called jote Dhemu, is said to 
appertain to the zaminuari of the Maharaja 
ot Burdwan. Under the Burdwan zamin- 
dari, there is a patni and under the patni 
vkere is a aarpaini. Uttam Lal Sarkar, 
the pianiift in this suit; has a share in the 
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aforesaid patniand also kas eight annas 
share inthe said derpaini. On Janualy 
26,1920, he granted a mining lease fcr 
999 years of certain lands situated in Mouza 
Banbahal to one James Kirkwocd. (Ex. 1, 
Pt. lJ, p. 1.) In para.2 of the said lease 
different rates at which royalty for different 
classes of coal was to be puid are men- 
tioned; as forinstance,&ve annas a ton for 
steam coal, three annas aton for slack, two. 
annas a ton for dust coal, etc., James 
Kirkwood sold his righia in this leasehold 
to Amrita Lal Ojha, defendant No. |, on 
June 20,1921. Amrita Lal in his tum 
entered into a partnership with another 
person, Nanji Khengarji, for the purpose 
of working the coal land. By this partner- 
ship transaction the interest which Amrita 
Lal had acquired in the leasehold from | 
James Kirkwood vested in himself and his . 
partner Nanji Khengarji, and the business © 
was carried on in the name and style of 

Khengarji Amritalal& Co. The said firm 

is defendant No, 2 to this suit, Amrita Lal 

Oja, defendant No. 1, and Rabi Shankar 

Rewa Shankar Trivedi, the transferee, “of 
Nanji Khengarji’s interest is defendant 

No. 3. Between 1923 and 1928, Uttam Lal 

sued his lessees for rent and royalty due ‘in 

accordance with the terms of the lease, 
Ex. 1. The tenant-defendant in these suits 

raised a plea that inasmuch as he was only ` 
an eight anna sharer in the darpatni, hé 

could only clairn rent and. royalty at. half 

the rates mentioned in the lease. This. 
defence was overruled in all these suits and 

Uttam Lal got decrees at the full’ rates 

mentioned in the lease. One of the defences 
to this suit was the self-same defence that 

had been overruled by the learned Sub- 
ordinate Judge in those suils, and the . 
defendants-appellants did not pursue ' ‘this 
defence further, 

It appears that on September 9, 193], ‘a 
person named Anandji Haridas took a 
mining lease from the Maharaja of Burde 
wan. After taking this mining lease, ‘he - 
took up tke position that- he was entitled-to 
the undergound minerals ` and not Uttam 
Lal, or the defendants who are the lessees 
under Uttam Lal. He apparently proceed- 
ed upon the view that the patnidar or. ‘the 
darpainidar has no right to the ` under- 
ground minerais, inasmuch as the patni or 
the darpaini patia never expressly gave 
them those rights. He accordingly served : 
a notice on November 21, 1931, on*` the 
defendanis, forbidding them to “pay royalty . 
to Uttam Lal. After getting this ‘notite 
the defendants did not attorn to Anandji 


1939" 


Haridas,.but continued to be in possession 
as tenants under Uttam Lal. Anandji 
Haridas followed up the notice by institut- 
ing a suit for recovery of possession against 
Amrita: Lal and Uttam Lal, the Maharaja 
of Burdwan being also made a party de- 
fendant to the suit. This suit was filed on 
November 26, 1932, and has been number- 
ed Title Suit No. 54 of 1932. In the next 
year the Ukhra Babus filed a similar suit, 
being Title Suit No. 180 of 1933 for posses- 
sion against Amrita Lal and Uttam Lal, 
they claiming as prior lessees under the 
Maharaja of Burdwan. This suit was filed 
on August 24, 1933. In both these suits 
the plaintiffs took up the position that 
Uttam Lal and Amrita Lal were trespassere 
on the mine, they having no right to the 
same.. Both the suits were filed for reco- 
very of the mine in possession of -Amrita 
Lal. These suits have nct been disposed 
of by. the trial Court, and there has not, up 
to.now been any adjudication as to whe- 
ther the’title of the Maharaja of Burdwan 
to. the underground minerals and so the 
title of the lessees under him, is paramount 
to the title of Uttam Lal or not. But 
without expressing any opinion on this 
questidn, for the purpose of deciding the 
controversy in this case, we would assume 
that Uttam Lal had no title to the minerals 
but that the plaintiffs in those suits have 
paramount title, that is to say, title superior 
to the title’ of Uttam Lal. Ono these facts, 
the question which was raised in the lower 
Court and decided against the appellants 
is. that : i 

_“Has there been a dispossession of the defendant 
by the plaintiffs of those two suits, namely title 
Suit’ Nos. 54 of 1932 and 180 of 1933?" 


As has already been stated, the defen- 
dants are in actual possession ; they have 
not been turoed out by any of the plaintiffs 
in those suits; nor had they attorned to 
any one of them. The only thing is that 
Anandji Haridas gave notice to them and 
then sued them fer possession. The Ukhbra 
Babus did not give any such notice but 
have sued for possession on the ground that 
they had got asettlement from the Maha- 
Taja of Burdwan of the underground 
minerals and that settlement was before 
the Maharaja concluded tne settlement 
with Anandji Haridas. In our judgment, 
there has not in factor in law been any 
-dispossession atali, thatis to say, the 
defendants have not been dispossessed by 
any of these persons. In order to sustaia 
the defence tothe rent suit, founded upon 
the eviction by title paramount, two things 
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must be proved by the defendant, namely 
(4) that Le has been evicted by a third 
person, and (ii) that third person had a 
Paramount title superior to the title of his 
lessor. As we have already stated that for 
the purpose of our judgment we assunie 
(but donot decide) the second element td 
be established. But the question is whe- 
ther the defendants have been evicted. 
The principle is well-established that 
physical expulsion is not necessary; it 
would be sufficient if the tenant under 
threat cf dispossession from a third person 
atiorns to him and so converts his posses- 
sion into possession of the latter. The 
mere assertion by the third person that he 
has better title to the knowledge of the 
lessor and the lessee is not a defence toa 
Tent suit by the lessor against the lessee, 
even if thie assertion bea true assertion. 
It is essential that the person asserting 
such title should take possession or should 
be taken in the eye of lawto have taken 
possessicn of the demised premises. lf he 
does not take physical psssession but the 
tenant attorns to him, in the eye of thelaw 
he gets into possession through the lessee 
who becomes his tenant. Through the 
possession of his tenant, he is in construc- 
tive possession of the tenancy. Ib ison 
this principle that attornment by the lessee 
to the person claiming- and having title 
Paramount amountsin law to an eviction 
by title paramount. If this principle be 
correct, we do not ses how wecan give 
effect to the contention raised before us by 
the appellants. The learned Advocate for 
the appellants, however, has contended 
that the institution of a suit for possession 
by a person having title paramount in law 
amounts to an eviction by title paramount 
and in support of that relies upon a pase 
sage inthe judgment of Richardson, J. in 
Ram Chandra v. Pramatha (1), at p. 194. 
The passage runs as follows : 

“In England the current of authority seems to 
favour the view that it is not necessary for the t8nant 
actually to go out of possession and thatif, upon 
a claim being made bya person with title para- 
mount, he consents by an attornment to such a 
person to charge the title under which he holds, or 
enters into a new arrangement for holding under 
him, this will be equivalent to an eviction and a 
fresh taking,” 

To this statement of law no objection 
can be taken, but the following passage, 
which runs thus, requires consideration : 


(d) 35 O L J 146; 63 Ind. Cas. 754,A I R 1922 
Oal. 237. 


*Page of 35 U. L. J.—[#d.] 
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“See also Grimwood v. Moss (2), at p. 364* and 
Serjeant v. Nash Filed & 00. (3), at p. 3117, where it 
was held following James v. Carter (4), that the 
bringing ofan action of ejectment was equivalent 
toan entry. In this case, it is true, the action was 
brought by the landlord to eject the tenant for 
breach of a covenant protected by a clause for re- 
_entry. But Ido notsee why that should make any 
‘difference. The owner of the true title certainly 
has ‘a right ofentry against atrespasser and his 
SEA or suit in sjectment is brought to enforce that 

ight. 7 : 
itis correct tosay thatthe owner of the 
true title has a right of entry against a 
trespasser. But we fail to see howon any 
principle of law the possession cf the tres- 
passer can be attributed in law to the true 
. owner, that is to say, cn what principle of 
law can the true owner be said to ke in 
constructive possession through the tres- 
. passer. This further propositicn which 
Richardson, J. laid down in this case does 
not seem to us to accord with principle, 
and ifthe principle on which an attorn- 
ment by the lessee to a person claiming 
-and having title paramount constituted an 
eviction of the former, be what we have 
said abcve, we donot see how the mere 
institution of a suit for possession by the 
true owner against the lessee cr demand 
for possession would inlaw constitute bis 
eviction. The cases noticed by Richard- 
- son, J. in his judgment, namely, for example, 
Grimwood V. Moss (2), at p. 364* are, as his 
Loidship pointed cut, cases where the 
jandlcrd biought the’ action against his 
tenant for pceseseion on the basis that by 
breach cf a covenant committed by the 
latter the lease had ccme to an end. Those 
cases lay down thatthe institution of. a 
„Buit fcr Possession against the tenant where 
tLere has been breach cfa covenant enti- 
tling the landlord to re-enter, is sufficient in 
Jaw to put an end to the tenancy, that is to 
say a previous act indicating the landlod’s 
intenticn to treat the tenancy ae forfeited is 
not necessary. This is tLe law in kngland ; 
.but we may parenthetically say, although 
it has no bearing on tke dicision of the 
present case, that s. 11], Transier of Pro- 
perty Act, enacts otLeiwise. 
that tLe institution ofa suit for ejectment 
by the landlcrd fcr breach of a covenant 
is notsuficient to determine tke tenancy ; 
the landlord must, before suit, indicate his 
(2) (1872) 7 O P 360; 41 LJ O P239; 271 T 268; 

20 W R972, 


ion (1803) 2K B 304; 72 L J K B630; 89 L T 
sole (1646) 15 M & W 718; 153 ER 1040;71 RR 


* Pape of 1812) 7 O, P.=[fd] ae 
4 Page of (1903) 2 K. B—[Ed. 
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intention to forfeit the lease. Reliance bas 
been placed also on the judgment of two 
other cases by the learned Advocate for the 
appellants. The first is the casein Matthey 
v. Curling (5), a decision of the House of. 
Lords. ‘The reference is to the following 
observation of Lord Buckmaster at pp. 226- 
99,4 of the report : ; 

“There has been throughgut the case some confu- 
sion as.to what constitutes a defence on the ground 
of eviction by a title paramount, It is assumed 
that this means by an act which the lessee could 
not contro] but there is no trace of such a .doc- 
trine in any ofthe authorities. Eviction by title, 
paramount means an eviction due. to the fact that 
the lessor had no title torant the term and the 
paramount title is the title paramount to the 
lessor which destroys the effect of the grant, and 
with it the corresponding liability for payment of 
rent.” 

In this passage, Lord Buckmaster was 
not considering what constitutes an ‘evic- 
tion but he was defining what was absoe 
lutely necessary in that case, the phrase 
“title paramount” and pointing out the 
legal effect, if there was an eviction in fact 
by a person having title paramount. In 
the case, the lessee had in fact been put out 
of possession by the War Office under 
statutory powers and the only question 
was whether the War Office had title 
paramount. 

The next case on which reliance has been 
placed is the case in Alaga Pillai v. Ras 
maswami Thevan (6). Tuere the defendant 
had been inducted.on the land as tenant by 
the plaintiffs grandfather. While be was 
in possessicn, ihe Government sérved a 
notice upcn him under 8. 7, Madra: Land- 
Encioachment Act (Mad. 111 of 1909). Aftér 
the notice was served on ‘him, he agreed 
to pay rentto the Government. ‘The plaine 
tif after that sued himin ejeciment., The 
defence was a plea of limitation. ft-was 
laid down that if the defendant had been 
dispossessed by title paramount, his tenancy. 
hud con.e to an end under the law and that 
he was entitled to plead the rightof a 
third paity and also to defeat the suit cn 
the giound of limitation. ‘The question, | 
theieiore, that arcse was whether there had 
been an eviction ol the defendant by a 
person having tiile parumount, namely the 
Gcvernment. In discussing the question, 
no doubt ihe learned Judges laid down th 
proposition in the fcllowing terms: : 

“The eviction need not be by actual dispossese 
sion ofthe tenant. If the true owner is aimed 

(5) (yz2) z AC 180; YI LIK B 593; 127 L T 247; 
66 BJ 386; 35 TLR 475. ; 

(6) ALK 1926 Mad. 187; 91 Ind. Oas. 1024; 49 M L 
J 742; (1925) M W N 878, 23 L W 296. 
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witha legal process for eviction which cannot be 
lawfully resisted even though the tenant is not put 
out of possession, the threat toput him out of pos- 
seesion amdunts in law to eviction.” 


This passage, in ourjudgment. has been 
couched in wide language. There was, 
however, eviction, because it was found 
that on the service of the notice which bad 
been issued unders. 7, Land Encroach- 
ment Act, he agreed to pay assessment to 
the Government ahd so attorned to the 
_person having title paramount. The learn. 
ed Judge also after construing the differ- 
ent provisions of the said Act (Mad. III of 
1905) came to the conclusion that a notice 
under s. 7 of the said Act amounts inlaw 
to an eviction. We do not accordingly see 
our way to give effect to the contention 
of the appellants that the institution of the 
two suits for recovery of possession against 
the defendants by Anandji Haridas and 
the Wkhra Babus amounts inlaw to evic- 
tion of the said tenant defendants. This 
defence, therefore has, in our judgment, 
been rightly overruled by the learned Sub- 
ordinate Judge. 


It now remains for us to consider the 
other two points raised by the learned 
Advocate for the appellants. The first point 
is this that we ought to declare that the 
defendants have the right of indemnity by 
Teason of the implied covenant for quiet 
enjoyment, as provided forin s. 108 (e). 
Transfer of Property Act. This argument 
proceeds upon the view that Uttam Lal has 
no title to the minerals and, by reason of 
the defect in his title, the quiet enjoyment 
of the defendants has been interfered 
with. We cannot give effect tothis con- 
tention for the following reasons: (a) that 
the enjoyment of the defendants under the 

. lease has not yet been disturbed by any- 
body and up to now there js only a threat 
to disturb their possession ; (b) it has not 
been decided as yet as to whether Uttam 
Lal’s titleto the minerals was defective. 
Two title suits are pending and at this 
stage, we canuot give any opinion on this 
question which mav prejudice the defences 
raised by Uttam Lalin those cases ; and 
(c) that this contention or claim does not 
fall within the purview of the suit; if the 
defendants have a claim for damages for 
breach of covenant on the part of their 
lessee, their remedy lies in a suit for 
damages. For these reasons we cannot 
give effect: to this ecntention of the appel- 
lants. All we can sayis that this judg- 
ment of ours would not be taken to ` pre- 
judice any claim for damages which the 
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defendants might be advised to put for- 
ward later on. 

The last contention is that we should 


direct a stav of the execution of the decree 
in view of the fact that the two title suits 
referred to above are still pending in 
which claims for mesne profits have been 
made by the plaintiffs in those suits 
against Amrita Lal also. We cannot give 
effect to this contention. Whether the exe- 
cution would be stayed ornat would ba a 
matter for consideration when the plaintiff 
applies for execution of his decree. The 
fact that there is a claim for mesne profits 
in the title suits may be one of the rele- 
vant circumstances for consideration for 
the executing Court. The resnlb is we 
overrule all the contentions raised on be- 
half of the appellants and dismiss the 
appeal with costs to the plaintiff-respondent. 


D. Appeal dismissed. 


— 


NAGPUR HIGH COURT 
Letters Patent Appeal No.7 of 1936 
September 26, 1938 
Stong, O. J. AND OLARKE, J. 
JAGANNATH AND ANoTaER—PLAINTIPES 
— APPELLANTS 


versus 
JAMNAVALLABH—Dergnpant— 
RESPONDENT 

Transfer of Property Act (IV of 1889,8. 6 (e)— 
Right to sue—Profits not due when attached but 
ascertained and becoming due after attachment—~ 
Attached profits held mere right to sue and could 
not be transferred, 

If what was attached had not accrued due at 
the date of the attachment, then what islater sold 
in virtue of that attachment is a mere right to 
sue. [p. 534, col. 1.] 1 ; 

The profits in a certain village were attached 
on May 12, 1927. The profits became dus on June 
18, 1927. They were actually ascertained and paid 


. by the lambardar to the co-sharers on January 25, 


1928, The profits were sold on August 8, 1928: 
Held, that since the subject-matter of the sale 
was & mere right to sue, it could not be transfer- 


ro Oase-law discussed. | 

L. P. A. from the appellate decree of the 
High Court of Judicature at Nagpur, 
Single Bench of Mr. Justice Bose, dated 
March 3, 1936, in Second Appeal No. 229 
of 1933 confirming the decree of the Court 
of the District Judge, Hoshangabad, dated 
March 23, 1933, in Civil Appeal No. 63 
of 1931, reversing the decree of the Court 
of the Sub- Judge, Second Class, Seoni 
Malwa, dated March 17, 1931, in Oivil Suit 
No. 120 of 1929. 

Mr. K. B. Tare, for the Appellants. 
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Mr. J. Sen with Mr. W. B. Pendharkar, 
for the Respondents. f 

. Judgment.—This is an appeal from the 
judgment of Bose, J. and the only grounds 
of appeal arise out of para. 7 of his 
judgment which is very short and can be 
putin extenso: 

“The last point urged, so far as this matter is 
concerned, is that even if the right to the profits 
had not accrued at the date of the attachment, 
it had certainly accrued at the date of the sale, 
and at the date of the suit, and therefore, the 
present suit would lie, I do not agree. A Court 
cannot sell what has not been attached. If what 
was attached had not accrued due at the date of 
the attachment, thén what is later sold in virtue 
< of that attachment is a mere right to sue. That, 
-ag I have pointed out is not allowed by law. 
Therefore the entire right has to be decided with 
` reference to the rights of the plaintifis or their 
predecessors, as they existed at the date of the 


attachment.” a f 
Of that the critical sentence is: ‘A Court 


cannot sell what has nct been attached.” 
Aceording to the argument of Counsel 
for the appellants there is doubt as to 
the accuracy of this observation bearing 
in mind the decision in Subramania Ayyar 
v. Krishna Ayyar (1), and the case there 
cited. But we do not stay to consider that 
point because, in our opivion, there is no 
question here of a Court selling what has nct 
been attached. There was an attachment 
and the question really is whether what 
was attached can be transferred. 

Before we come to examine that question 
we set on one side an interesting argument 
that has been urged before us founded 
on the view that profits in a village share 
dissociated from the share ere immovable 
property while yet unascertained. The 
argument is founded upon the General 
Clauses Act, s. 3 (25) which says that for 
purposes of that or other Acts immovable 
property means and includes “benefits to 
arise out of land,” Therefore it is said 
that profits which arise out of land are 
immovable property and are attachable. 
In support of this argument ss.2(13) and 
60 of the Civil Procedure Jode, are referred 
to. Therefore itis said that as these are 
benefits to arise out-of land they cannot be 
regarded as “a mere right to sue” which 
cannot be transferred under s. 6 (e) of the 
Transfer of Property Act. That is an 
entirely new point which clearly was never 
made in the Court below because Bose, J. 
who is scrupulously careful to deal with 
-every point that has been raised before him, 
has not mentioned this at all, and it is 
a point of such novelty that had it been 

(© A I R1926 Mad. 211; 92 Ind. Qas. 833; 51 M 
L J 172; (1925) M WN 887, 
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raised, a:y Judge would have adverted 
to it if only to set it on one side. We 
are therefore of the opinion that-it is not 
open to the appellants in this Court in Letters 
Patent Appeal to take that point. ` 

That leaves the question as to whether 
this was a property of such a kind that -it 
can be transferred. It is conceded by Counsel 
for the respondents that as in Lachmi Nara: 
yan v. Dharmchand (2) the share holder's 
right to recover from the lambardar his 
(the share holder's) share of tke profits collect- 
ed by the lambardar is oot a mere right 
to sue: Shankarappa v. Khatumbi (8). 
There there was a lambardar of a 
certain village and in that village he 
had as co-sharer a malguzar owning a 
4-anna share. The lambardar failed to 
render account. The 4-anna share-holder 
transferred his share to the plaintiff-appel- 
lant by a registered saledeed which 
comprised amongst other property also the 
vendor's right to recover his share of profits 
for the aforesaid years, The plaintiff 
subsequently sued. The defence taken 
was that the assignment of tke right to 
recover the profits was void in view of 
s. 6/e) of the Transfer of Property Act. 
On thcse facts it is conceded by Counsel 
for the respondent that there yot had 
had not a mere right to sue, you had-a. 
rigLt to sue linked up with the rights of 
a share-holder, and therefore the basis of 
the English rule that a mere right to sue 
is not transferable disappears. In Ellis 
v. Torrington (4), Warrington, L. J. quoting 
Parker, J. at p. 409* observes 


“T have looked at a good many authorities on that 
point, and I am satisfied that the real reason why 


equity did not aliow the assignment ofa bare right 


of action, whether legal or equitable, was on the 
ground that it savoured of or was likely to lead 
to maintenance... ........The qnestion was whether 
the subject-matter of the assignment was,%in the 
view of the Court, property with an incidental 
remedy for its recovery, ur was a bear right to 
bring an action either at law or in equity.” : 

“Agiin, (this time the learned Judge 
quotes Stirling, L. J)J— 

“An assignment of a mere right of 
litigation is bad: Professor v. Edmonds. (5) 
but an assignment of property is valid.” 

Serutton, L. J. observes at p. 410*— 

“On a careful consideration of the authorities 
which have been cited tous I find no principle of 

2 A IR 1926 Nag. 4896; 97 Ind. Oas. 189; 22 
L 108;9 N L J 100. 

(3) 66 B 403; 141 Ind. Cas. 488; A IR 1932 Bom. 
478; 34 Bom. L R 991; Ind. Rul. (1933) Bom. 99. 

(4) 920) 1 K R 399; 89 L J KB 369,122 L T 
361; 36 T L R 82. 

a (1835) 1 Y & O Ex. 481; 160 E R 198; AI RR 


wa 
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| law to” countenance the objection taken to this 


assignment. The objection is this: The appellant's 
lessor has assigned to the present owner of the 
property the right to sue on the appellant's co- 
venantto keep the premises in repair or pay damages; 


` it is said that this assignment is impossible because 


itcontravenes tho law of champerty and maintenance. 
It is elementary knowledge that for a long time 
Coutts of Common J aw and Courts of Equity differed 
as to how far choses in action, and particularly causes 
of action, could be assigned. The common law treated 
debts as personal obligations and assignments 
of thé debts merely as aesignments of the 
right to bring an action at law against the debtor 
and, except in a strictly limited number of cases, 
did not recognize any such assignments. Courts of 
Equity always took a different view. They treated 
debts as property, and the necessity of an action at 
law to reduce the property into possession they regard- 
ed merely as an incitlent which followed on the 
sesignment of the property. I am stating the effect 
of the judgment of Cozens Hardy, L.J. in Fitzroy 
v. Cave (6), But there came apoint on which both 
Courts would have agreed; to assign a bare right 
of action, a bare power to bring an action was not 
permitted in either Court; and the reason was as 
pointed out by Warrington, L. J. that both Courts 


` treated such an assignment as offending against the 


law of maintenance or champerty or both. But 
early in the development of the law the Courts of 
Equity and perhaps the Oourts of Common Law also 
took the view that where the right of action was not 
a bare right, but was incident or subsidiary to a 


` right in property, an assignment of the right of 


action was permissible, and did not favour of cham- 
perty or maintenance.” 


It is true that in India there is no law 
against maintenance and the ratio decidendi 
of the long line of cases which restricts 
the assignability of bare rights of action 
in England is non-existent. But the 
Legislature in s. 6 of the Transfer of Pro- 
perty Act has enacted as follows: 

“Property of any kind may be transferred, except 


` as otherwise provided by this Act,or by any other 


law for the time being in force .... s... <: 

(e) A mere right to sue cannot be traneferred.” 

A mere right tosue anda bare cause of 
action are, in our opinion, substantially the 
same things. Therefore a mereright to pro- 
ceéd against the lanbardar for an account 
of profits and payment of the sum found due 
by a person who is otherwise uninterested 
in the estate from -which those profits 
arise would. appear to be non-transferable. 
That is what in fact was sold. It is to 
be noticed that this action by the purchaser 
found on that transfer. is against the 
lambardar for a decree for profits as may 
be found due on taking accounts. Of 
course different considerations would arise 
had the sale been after the profits had 
become due and after they had been 
ascertained. Then this case would have 
fallen into the class of cases where a debt 
is assignable it may be. However that 


(6) (1905) 2K B 364; 74 LIK B 829; 931 T 
499; 54 W RIG A TLRAL | ‘ 
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may be, here we are dealing with the 
following facts: 

The attachment of the profits was on 
May 12, 1927, The profits became due 
on June 1, 1927. They were actually 
ascertained and paid by the lambardar 
to the co sharers on January 25, 1928. The 
profits attached were sold on Augast 8, 
1928, and the suit was brought on July 19, 
1929. 

It will be seen therefore that the sale 
was after the profits had become due and 
had been ascertained. The difficulty in 
the purchaser's way, however, 13 due to 
the fact that what was sold was what was 
attached. Atleast that would seem to be 
the case. Buta clarification of that point is 
not easy owing tothe factthat neither the 
sale certificate nor the warrant of attach- 
ment is in the paper-book, We have 
had an informal translation made of 
them both and the wirrant of attachment 
contains the following list of properties to 
ger due by lambardur Radhaballabh, 
son of Jagannath, by caste a Brahmin, resident of 
Barakhadkala, Tahsil Seoni,on account of sambat 
1983, Profits of 0-7-1 pie share of mouza Barakhad- 
kala belonging to the judgment-debtor may 
therefore be attached. It be not re-deliverad to 
the judgment-debtor or to anybody else until 
further orders of the Oourt.” | k 

Itis that which, acorn’ to the certi- 

le, was sold ; 
Te So is dus by the lambardar Radhaballabh, 
gon of Jagannath, Brahmin of Barakhidkala, Tahsil 
Seoni-Malwa, on account of “ Sambat 1983 
(1926-27 A. D} Profits of 0-7-4 pie share of mouza 
Barakhadkala belonging to the judgmont-debtor 
has, therefore, been sold by auction,” 

In Thakur Barmha v. Jiban Ram 
Marwari (7) their Lordships of the Privy 
Council were considering whether a certain 
property was sald unencumbered or encum~ 
bered. Ithad heen sold under a decree. It 
was described in the schedule to the appli- 
cation for execution andin the proclama- 
tion of saleas a 6-anna share subject to 
an existing mortgage. After the sale had 
been confirmed, the suction-purchaser 
applied fora certificate of sale alleging 
that a mistake had been made in the 
schedule by the omission of the word 
‘nok and asked to have the purchased 
property declared to be a 6-anna 
share not encumbared by a mortgage. 
The alleged mistake was staiel to nave 
been corrected before the sale by an 
advertisement in the Calcutta Gazette 


C 59) at p. 598: 21 Ind. Oas. 936; 41 IA 
a8 0 WN 313, 15 ML T 187; 12 A L J156; 
16° Bom, L R 156; (1914) M W N 118 (PQ), 
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Their Lordships observe st p. 59R* : 
This is a very plain case. That which ie sold 
ina judicial sale of this kind can be nothing but 
the property attached, and that property is 
conclusively described in and by the schedule 
to which the attachment refers. In the present case 
that property was 6 anpas subject to an existing 
mortgage. The effect of the certificate of sale 
granted bythe order of the Subordinate Judge 
js to make the sale that of a property not 
attached, namely, the six unencumbered annas,—a 
property which could not be gold in such proceedings 
inasmuch as it was not the property attached. 
An attempt was made to treat the matter asa 
case of misdescription, which could be treated 
asa mere irregularity. But in this case we have 
to deal with identity and not description ” 
Applving tbat reasoning to this case 
here what was attached was the profits 
(which are stated wrongly to be 300 
and which were fcund tobe not Rs. 300 
but some Rs. 190). The purchase price 
was Rs. 80. As we have above observed, 
the subject-matter so described wag “a 
mere right to sue". Therefore, it could 
not be transferred. That makes it, in our 
opinion, unnecessary to refer to the very 
numerous cases that bave been cited before 
us on | this small but intricate matter 
in which the following points have been 
argued. 


A sale withont previous attachment i 
not wholly void: Sheodhuan v. Bholanath 
(8), Kishory Mohim Roy v. Mahomed 
Mujayffar Hossein (9), Subramania Ayyar v. 
Krishna Ayyar (1), A distinction between 
assignable and non-assignable claims may 
depend in certain cases on whether the 
claim is for a liquidated sum. for a sum 
due in presenti cr in futuro but will never 
include what isa mere claim for an 
account Sher Singh v. Sri Ram (10) 
Lachman v. Jarbandhan (11), Maung Thein 
Zan v. S. A. S. Firm (12), Khajeh Habibulla 
v. J ogendra. Nath (13), Jai Naravan Pande 
v. Kishun Dutta Misra (14), Manmatha 
Nath Mullick v, Hedoit Ali (15), Bapu 
Po Tarom. v Shrinandanlal (16), Khetra 

cin Go i p. 313; A W N 1899, 84, 

30 A 248; A W N1f08,101; 5A LJ925L 
jos A ee Ind. Cas. 229: A IR 1928 All, 


ae 3 R 235; 89 Ind. Cas, 794; AIR 1995 Rang 


(13) A IR 1999 Cal. 359: 121 Ind ; 
ow N 282; Ind. Rul. (1930) Cal. 191. ere 
at. 575; d. A ri 
ssl EPL E nd. Cas. 705; AIR 1924 Pat, 
5) 11 Pat, 266: 135 Ind. Oas, 635: A I R 1 
P O32: 59 TA 41: Ind. Ral (1939. P O on Bi 
W N 280; 35 L W 245; (1932) M W N 999! 62 M 
1 J 287; 34 Bom. L R 489: 55 O LJ 15290 W 
N 418; (1932) A L J341: 13P L TIPI O, 
(16) 19 N L J 16; 167 Ind. Cas £43; 9R N 298, 
“Page of 410—[Ed] cn Saa 
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Mohandas v. Biswa Nath Bera (17), Powrt 
v. Shiwa (18), Mohanlal v. Motilal (19) 
and Ghishulal Ganeshilal v. Gambhirmal 
Pandya (20). Thus for example it was- 
held by. Niyogi, J., in Powri v. Shiwa (18) 
that : 

“The right to recover damages arising out ofa 
breach of contract isa mere right to sue and is 
incapable of being assigned under law unless the 
amount of damages recoverable is inthe nature 
of a debt, being a liquidated sum or beneficial 
interest jinany movable prépepty,” 
and again in Mohanlal v. Motilal (19): 

“A mortgagee's failure to discharge his liability 
under an agreement to pay part of the consideration 
of the mortgage to the mortgagor's creditor 
doesnot entitle the mortgagor to recover the amount 
as a debt but gives a Tight to the mortgagor 
to claim damages, which is a mere right to sue 
and is not property capable of assignment or of 
attachment and sale in execution of a decree 
against the mortgagor.” 5 

If the subject-matter of the sale is, as the 
Judicial Committee observed in the case 
above cited Thakur Barmha v. Jiban 
Ram Marwari (7) of necessity, the subject- 
matter ofthe attachment where the sale 
is a judicial sale following upon attach- 
ment, the crucial date for determining 
what is soisthe date of the attachment: 
Najimunnessa Bibi v. Nacharuddin Sardar 
(21), The varions cases cited in reply by 
the appellants do not, in our cpinion, 
assist tre matter because they were all 
cases where what was assigned was noia 
mere right tosue but are of the same 
order as that dealt within Lachmi Nara- 
yan v. Dhawamchand (2). Thus in Valla- . 
rarya v. Ramaswami Naidu (22) the claim 
was by a cc-sharer against an otker co» 
sharer in possession. In Ma Yait 
v. Mahomed Ebrahim Moolla (23) the 
assignment was by a beneficiary of his 
interest in income and it was he'd that 
his interest being vested, he had an 
estate which was not a mere right to. 
sue. Rajeshwar Saha v. Sheik Yadali (24) 
advances the matter no further because 
that wasa claim for money had and 
received and nosuch difficulty as here 

(17) 51 0 979; 82 Ind. Cag. 411; A 1R1924 Cal. 
1047; 40.0 L J79; 28 O WN 894, 

(18) 31 N L R 142; 156 Ind, Cas.487; A I R 1935 
Nag. 2: 7 R N 232. 

(19) 31 N L R 285; 157 Ind, Cas. 587; A-I R 1935 
Nag. 135; 8 R N 62. 

(20) 62 C 510; 16i{ Ind, Cas, 111; 39 O W Nfe0s; 
9 RO 137. 

(21) 51 O 548 atp. 555; 83 Ind. Cas. 233; A I R 
1924 Cal, 144; 39 C L J418. ee. 

$ 


(22) A I R 1933 Mad. 710; 145 Ind. Cas. 
(1933) M W N 743; 6 RM 34; 38 L W 408. 

ae 5 R145; 102 Ind. Cas. 690; A I R1£27 Rang. ` 
168, ; 

(24) A IR 1933 Cal. 461; 145 Ind, Cas, 123; 57 O 
LJ46; 6RO 71. ane ete 


‘sort of claim that was 


“accused to summon defence witnesses 
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present arose. A claim for money had 
and received is very different from the 
assigned in this 
case. 

It follows, therefore, 


in our opinion, 


that the appeal fails and is dismissed with 
costs. | 
ID. Appeal dismissed. 


i ALLAHABAD HIGH COURT 
Oriminal Revision Application No. 837 
of 1938 

4 December 2, 1938 

ALLSOP, J. 
BHAJJA— Accusrp 
versus 
EMPEROR—Responpent 

Criminal Procedure Code (Act V of 1898), sa. 256, 
§37—Procedure—Magistrate should not require 
until he has 
ascertained whether further cross-examination of 
prosecution witnesses is necessary — Magistrate 
framing charge, explaining it to accused and 


. adjouring case for next day for sole purpose of 


` 


asking accused whether he desires to cross-examine 
prosecution witnesses— Procedure held, strictly in 
accordance with s. 256—S. 537, scope of Court, whe- 
ther can proceed in manner contrary to provisions of 


- statuta merely on general principles. 


v 


` examined on a certain date. 


Itis improper for a Magistrate to require the 
person accused to summon his witnesses in defence 
until it has been ascertained whether further cross- 
examination of the witnesses for the prosecution is 
necessary, [p. 538, col. 1.] 

Ing criminal trial, prosecution witnesses were 
The statement of the 
accused was taken on the same day and a charge 


_ was framed, read out and explained to the accused. 


The accused pleaded not guilty. The Magistrate 
then adjourned the case to thenext day for the 
express and sole purpose of asking the accused 


" whether he wished to cross-examine the prosecution 


~ ance with s. 256, Criminal Procedure Oode. 
- proceedings on the adjourned date were 


witnesses: 

Held, that the procedure was strictly in accord- 
The 
‘hearing’ 
oe though no other action was to be taken on that 

ay. 

The provisions of s. 537, Criminal Procedure Code, 
are mandatory and no Oourt is entitled to set aside 
a finding, sentence or order of a subordinate Court 


< indirect contradiction of the terms of the section. 


The words “subject to the provisions hereinbefore 
contained” must refer to the other sections in that 
Chapter unless there is any specific provision in any 
other section of the Oode which says that any 


_ particular error will vitiate proceedings in spite of 


the fact that no failure of 
oecasioned by such error. 
Quere:—It is doubtful whether s distinction can 
be made between irregularities which may be cured 
under the provisions of s. 537 and illegalities which 
may not be so cured. The procedure in India is 


justice has been 


| governed by statute and it is doubtful whether it is 


admissible for a Court to go outside the statute and 
proceed in n manner contrary to its provisions 
merely on general principles, Subramantya Atyar 
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. Emperor (1), explained. Abdur Rahman v. 


pmperor (2), referred to, 


Or. R. App. from the order of the Sessions 
Judge. Cawnpore, dated July 9, 1938. 

The Government Advocate, for the Crown. 

Order.—This is an application in revi- 
sion by the Local Government against an 
appellate order passed. by the learned 
Sessions Judge of Oawnpore on July 
9.1938. One Bhajia was convicted of the 
offence of theft and sentenced to rigorous 
imprisonment for the period of six months. 
He appealed to the learned Sessions Judge 
who did not hear the appeal upon its merits 
but set aside the conviction and sentence. 
and ordered a re-trial upon the technical 
ground that the Magistrate had made a 
mistake in procedure during the course of 
the trial. The witnesses for the prosecution 
were examined upon June 6. On the same 
day the statement of the accused was taken 
and a charge was framed, read out and 
explained to the accused who pleaded not 
guilty. The Magistrate then adjourned the 
case to June 7, and on that date he asked 
the accused whether he wished further to 
cross examine the witnesses for the pro- 
secution. The accused said that he did not 
wish to examine them further. The learned 
Judge thinks that the Magistrate did not 
comply properly with the provisions of 
s. 256, Oriminal Procedure Code. That 
section saya thatthe accused if he refuses 
to plead to the charge or does not plead or 
claims to be tried shall be required to state 
at the commencement of the next hearing 
of the case or, if the Magistrate for reasons 
to be recorded in writing so thinks fit 
forthwith, whether he wishes to examine 
any, and if so, which cf the witnesses for 
the prosecution whose evidence has been 
taken. i 

Tte learned Sessions Judge says that he 
cannct agree thatthe provisions of the law 
were satisfied by taking up the case on the 
day following the day on which the charge 
was framed for the express and sole purpose 
of asking the accused whether he wished to 
cross-examine. I can see no force in 
the learned Judge’s contention and this 
contention does not appear to be supported 
by any authority. The word ‘hearing’ is 
nct defined anywhere in the Oriminal 
Preeedure Code. It seems to me that the 
intention of the law was that the Magistrate 
should adjourn the case, after framing 
the charge and recording the plea of the 
accused, toa later date so that the accused 
might have time to consider whether he 
wished further to examine the witnesses for 
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the prosecution. I cannot see why it should 
be considered that the proceedings on the 
adjourned date are nota ‘hearing’ merely 
because no other action is to be taken on 
that date. The learned Judge thinks that 
tho question must be put to the person 
accused on a date which is fixed for some 
other purpose. That other purpose might 
be the examination of further witnesses 
for the prcsecution or the examinaticn of 
witnesses for the defence or the hearing of 
arguments and tke delivery of judgment. 
In the firet case, no great harm would 
perhaps be done if the question about cross- 
examination was put to the accused on the 
date when the other witnesses for the 
prosecution were to be examined. In the 
second case, I think, it would be unfair to 
witnesses for the defence to require their 
attendance when it might well be that 
there would be no possibility of examining 
them. Ifthe person accused expressed his 
intention of cross-examining the wittnesses 
for the prosecutior, the evidence of the 
defence could not be taken until that cross- 
examination was completed. It also 
seems to me that it would be somewhat 
anomalous to fix a date for the production 
.of witnesses for the defence before ascer- 
taining whether the person accused wished 
further to cross-examine the witnesses for 
‘the prosecution. According to the pro: 
visions of 5. 256, Criminal Procedure Code, 
the accused shall be called upon to enter 
upon his defence and produce his evidence 
only after the witnesses for the prosecution 
have been examined, cross-examined, 
re-examined and discharged. That being 
80, it seems that it would be improper for 
a Magistrate to require the person acsused 
to summon his witnesses in defenze until it 
had been ascertained whether further cross- 
examination of the witnesses for the prc- 
. gecution was necessary. 

On general principles apart from the 
wording of the secticn, it seems to me that 
a person accused might well have a 
grievance if he were required to summon 
wilmezses for the defence before he had 
decided whether he would further ercss- 
examine the witnesses for the prosecution. 
_If he did so desire and if the cross-examina- 
tion disclosed that there was no cass against 
‘the person accused, it would not be neces- 
sary for him to incur the expense and 
trouble cf summoning witnesses in defence. 
Far from agreeing with the learned Ses- 
sions Judge, I am rather inclined to think 
that the procedure followed by the Magistrate 
. was the only procedure strictly in çon- 
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sonance with ths provisions of & 256, 
Oriminal Procedure Code. aed 

I should like further to mention the pro- 
visions of Chap. XLV, Criminel Procedure 
Jode, which deals with irregular proceed- 
ings. Section 529, the first section in that 
Ohapter, mentions certain acts performed 
by a Magistrate which if performed 
erroneously but in good faith shall not lead 
to the setting aside of the proceedings. 
Section 530 mentions certain irregularities 
which vitiate proceedings. Section 531 
says that no finding, sentence or order of a 
Criminal Court shall be set aside merely 
upon the ground that the enquiry, trial or 
other proceeding in the course of, which it . 
was arrived at or passed took place ina 
wrong place. Section 532 deals with the 
circumstances in which commitments may 
be quashed. Section 533 says that non- 
compliance with the provisions of s. 164 or 
s. 364 shall not render statements recorded 
under those sections inadmissible in evie 
dence unless the error comnitted has injur- 
ed the accused as to his defence on the 
merits. Section 534 says that an omission 
to inform under s. 447, Oriminal Procedure 
Code, any person of his rights under 
Chap. XXIII shall not affect the validity of 
any proceeding. Section 535 says. that a 
failure to frame a charge shall not render 
& finding or sentence invalid unless a 
failure of justice has in fact been occasion= 
ed thereby. Section 536 says that a trial 
shall not be invalid only upon the ground 
that an offence triable by assessors has been 
tried by a jury or that an offence triable 
by a jury has been tried with the aid of 
assessors. Section 537 says: 

‘Subject to the provisions hereinbefore contained, 
no finding, sentence or order passed by a Court of 
competent jurisdiction shall be reversed or altered 
under Chap. XXVII, or on appeal or revision: on 
account, ¢ 

(a) of any error, omission or irregularity in the 
complaint, summons, warrant, charge, proclamation, 
order, judgment or other proceedings before or during 
trialor in any enquiry or other proceedings under 
this Oode, or 

(b) (omitted). 

(c) of the omission to revise any list of jurors or 
assessors in accordance with s. 324, or 

(d) of any misdirection in any charge to a jury, 
unless such error, omission, irregularity or mis- 
direction has in fact occasioned a failure of justice. 
` Explanation.—In determining whether any error, 
omission or irregularity in any proceeding under 
this Code has occasioned a failure of justice, the 
Court shall have regard to the fact whether the 
objection could and should have been raised at an 
earlier stage in the proceeings.” : 


The provisions of 3. 537 are mandatory, 
and I cannot see that any Court is entitled 
tọ set aside a finding, sentence or order of 


1939 


a subordinate Court in direct contradiction 
of the terms of the section. The words 
“subject to the provisions hereinbefore con- 
tained” must referto the other sections in 
that Chapter unless there is any specific pro- 
Visions in any other section of the Code 
which ‘says that any particular error will 
‘Vitiate proceedings in spite of the fact that 
no failure of justice has been occasioned by 
such error. I am, aware of the fact that 
there is considerable authority for making 
a distinction between irregularities which 
‘may be cured under the provisions of s. 537 
and illegalities which may not be so cured, 
‘but speaking for myself I doubt whether 
such a distinction is justified by any section 
inthe Oode of Criminal Procedure. It 
‘must be remembered that the procedure in 
‘this country is governed by statute and 
it seems to me doubtful whether it is admis- 
sible for a Oourt to go outside the statute 
‘and proceed in a manner contrary to its 
provisions merely on general principles. 

It ‘may be said that the distinction be- 
‘tween illegalities and irregularities has the 
‘authority of their Lordships of the Privy 
Oouncil expressed in Subramaniya Aiyar 
‘v. Emperor (1) but I do not think their 
Lordsbips meant that Oourts in this country 
were to ignore the provisions of the statute 
‘which governs the procedure of all Courts 
“including Courts of, Appeal. I think what 
they meant was that there were irregularities 
so gross (they described such irregularities 
as illegalities) that it might be presumed 
from the existence of the irregularity itself 
‘that there must have been a failure of 
-justic which would justify a Court in 
setting aside a sentence, finding or order; 
Abdur Rahman v. Emperor (2). In the 
‘present c se if the proceedings of the 
‘Magistrate were irregular, I do not think it 
can be said that the irregularity was so 
gross that it must necessarily be inferred 
“that the person accused was prejudiced 
upon the merits of his defence. I am 
“unable to support the order of the learned 
Judge. I therefore set it aside and direct 
that the appeal shall be heard upon its 
merits. 

It has been brought tomy notice that the 
order of July 9, 1938, was not communicated 
to the Superintendent of the Jail and the 
result wos that Bhajja was keptin prison 
pt) 25 M 61; 981A 257;11 M L J 233;8 Sar 160 


). 

(2) 5 R 53; 100 Ind. Cas. 227;A1R 1927 P O44; 
28 Or LJ 259:5! I A 96; 3LOW N 271: 25A LJ 
117; (1927) M W N 103; 38M L161; 8 PL T 155; 
40 WN 283; 6 Bur L J 65;52ML J 585; 29 Bom 
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as a convicted person until November 
19, 1938, when notice of the Government 
revision was sent tothe District Jail. As 
J have now set aside the order of the learned 
Sessions Judge in appeal, the position is 
that the order of the Magistrate isin force 
until the appeal is decided. The appellant 
will thusbe considered to be serving his 
sentence and when the period of the 
sentence expires, he will be released whe- 
ther the appeal has been decided or not 
decided on that date. : 
8. Order set aside. 


pa 


CALCUTTA HIGH COURT 
Suit No. 759 of 1936 
February 23, 1938 
PANOKRBIDGHE, J. 
ISMAIL BHAI RAHIM AND OTHERS — 
PLAINTIFFS 
versus 

ADAM OSMAN AND OTHERS—DEPENDANTS 

Contract Act (IX of 1872), s. 38—Construction— 
English rules as to tender, if can be relied on—Offer 
made by promisor through solicitor to pay debt with 
interest on date of offer, whether of itself affords 
reasonable opportunity to promisee of ascertaining 
whether promisor is able and willing to perform his 
promise —Held, letter by promisor did not comply 
with conditions in 9. 38—Debtor and creditor—Suitt 
by creditor—-Costs—Creditor not bound to reduce 
costsof proceedings by accepting tenderof part- 
payment and thereby bringing sutt within pecuniary 
jurisdiction of less costly tribunal. 

In construing s. 32, Contract Act, one should 
endeavour to keep one’s mind clear of pre-posses- 
sions arising from familiarity with the English 
rules as to tender. [p 540, col 2.) 

An offer made by a promisor through his 
solicitor to pay a debt with interest due thereon 
at the date of the offer does not of itself afford a 
reasonable opportunity to the promisee of ascer- 
taining that the promisor is able and willing 
there and then to perform his promise within the 
meaning of s. 38, Contract Act. The mere fact that 
the promisor and the promisee live in the same 
street, is not a circumstance which can bring the 
case within the condition formulated in the s. 38. 

- The promisor cannot reasonably expect the promisese 
to attend at the promieor’s residence or place of 
business for the purpose of satisfying himself that 
the promisor is both able and willing to carry into 
effect the offer he has made, Even if an offer is 
made to a person who has succeeded to the creditor's 
right to receive the payment, it is subject to exactly 
the same conditions as those which it would have 
had to fulfil had it been made to the original 
promisee. 

Held, that the offer made in the letter written by 
the promisor did not comply with the conditiona 
specified in s. 33 even on the assumption that it was 
made to a person who had succeeded to the creditor's 
right to receive payment of the debt. Veerayya v. 
Sivayya (l), explained. Pandurang Krishnaji v. 
Dadabhoy Nawroji (2), not followed. 

-Acreditor is under no obligation to reduce the 
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costs of proceedings for the benefit of the debtor by 
acoepting a tender of part-pryment and thus 
bringing the amount for which proceedings have to 
be taken within the pecuniary jurisdiction of a less 
costly tribunal. The Court would not be justified in 
using its discretion as tocosts as a means of 
punishing the plaintifis for not having accepted a 
suggestion which they might very reasonably have 
Tu James v. Vane (4), distinguished. [p 545, 
col. t 

Messrs. Sudhir Roy and N. Sanyal, for the 


“Plaintiffs. 


Mr. S. Chaudhuru, for the Defendants. 

Judgment.—This case raises points of 
considerable interest, though the amount 
at stake, apart from the question of the 
costs of the litigation, is a trifling one. The 
plaintiffs are executor and executrix of the 
will of [brahim Alla Rukhea Rahim, 
deceased. On May 11, 1935, Rahim ad- 
vanced a sum of Rs, 2,500 tothe defendants. 
The advance was covered by a hatchita, 
and the defendants promised to pay interest 
at the rateof7 annas percent. per month 
until realization, Rahim died on July 4, 
1935. Before probate of his will was 
obtained, Rahim’s widow instituted the 
present suit and the executor joined with 
‘her as co-plaintiff. At the date of the 
institution of the suit, that is to say, on 
May 5, 1936, the interest on the advance 
amounted to Rs. 130 2-6. Accordingly the 
sum claimed was Rs. 2,630-2-6 with interest 
and costs. In the written statement the 
defendants plead that the plain'‘ifis wrong- 
fully refused to accept payment of the 
sum, which was properly due to them on 
several occasions prior to the institution 
of the suit and that, in particular, payment 
was not accepted on or about August 15, 
1935 of the amount properly due on the 
basis of the loan, namely Rs. 2,500 on 
account of principal and Rs. 35 on account 
of interest calculated up to the aforesaid 
date aggregating Rs. 2,535 although offered 
by the defendants. This sum was paid into 
Court on June 4, 1936. QOonsequently, 
what I have to decide is whether the plain- 
tiffs are entitled to Re, 90 over and above 
the amount paid into Court. Although a 
tender is not alleged and although the 
language of s. 38, Contract Act, is not 
adopted in the written statement, the 
defence really is that the defendants on 
August 15,1935, made an offer of perform- 
ance to the plaintiffs which was not accepted 
and that, therefore, the defendants are not 


responsible for the non-performance of the 


promise to pay. The facts are as follows: 
On August 15, 1935, the defendants’ 
attorneys wrote two letters, one addressed 


“to the widow of Rahim and the other to his 
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heirs. Both the letters contain the follow- 
ing passage : < 

“Our clients are ready and willing and hereby offer 
to re-pay the said sum of Fs. 2,500 with interest up 
to date to the proper legal representative of the said 
Ismail Bhai Rahim. 

Will you please let us know whether any pepre- 
sentation of his estate has been taken from the Court, 
and the names and address of such representatives 
to enable our client tore-pay the said sum with 
interest. 

We are also instructed to give you notice that our 
clients are not liable to pay any interest on the said 
sum of Rs. 2,500 from to-day.” 


Apparently, no answer was received by 
the defendants’ attorneys from the addres 
sees. The passages which I have read are 
the offer on which the defendants rely as 
excusing them from the liability to per- 
form the contract to re-pay with interest. 
I will assume for the purposes of the case 
that either the widow or the heirs did, on 
August 15, 1935, stand in the shoes of the 
original promisee, and 1 will also assume 
that the defendants were in a position - to 
implement tke offer made by their 
attorneys. It cannot be argued that there 
was any tender of the ‘amount duein the 
sense in which that term is used in English 
Law. Mr. Chaudhary for the defendants 
points out that 8. 38 says nothing about 
tender, and that all that the promisor has 
to do under this section is to make an offer 
of performance. He argues that the princi- 
ple underlying the English Law as to 
tender is that the promisor must perform 
his promise as far as the circumstances 
permit him to do so; that is to fay, a person 
who has made a promise to pay must tender 
the actual money in the form in which the 
promisse is legally entitled to demand it, 
and the circumstances must be such that 
the only thing which prevents the discharge 
of the contract by performance is the 
refusal of the promise to accept perform- 
ance. 

I am inclined to agree with Mr. Ohau- 
dhury that in construing s. 38, Contract 
Act, one should endeavour to keep cne’s 
mind clear of pre-possessions arising from 
familiarity with the English rules as to 
tender. It is true that the distinguished 
authors of Pollock and Mulla on the Indian 
Contract Act at p, 272 of Edn. 6 state 
thata tender of money in payment must 
be made with an actual production of the 
money. For that proposition, they rely on 
Veerayya v. Sivayya (1). Itis difficult from 
the extremely ccmpressed report of that 
case to ascertain what the facts were, but 
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Tam inclined to think that in the contract, 
which the Court was considering, there was 
an express Obligation to tender. If that 
were so, the English rules as to tender 
would apply, not by virtue of the provisions 
of the Indian Oontract Act, but by virtue 
of the agreement of the parties. It must 
be observed, however, that under s. 38 the 
offer of perfermapce must fulfil certain 
conditions. The second condition is as 
follows : 

“It-must be made at a proper time and place, 
and under such circumstances that the person to` 
whom it is made may have a reasonable opportunity 
of ascertaining that the person by whom it is made 
is able and willing there and then to do the whole of 
what he is bound by his promise to do,” 

In my opinion, an offer made by a pro- 
misor through his solicitor to pay a debt 
with interest due thereon at the date of the 
offer does not òf itself afford a reasonable 
opportunity to the promisee of ascertaining 
that the promisor is able and willing there 
and then to perform his promise. Itis true 
that in this case it so happened that the 
defendants and the addressees of the two 
letters lived in the same street, but I do 
not think that this circumstance can bring 
the case within the condition formulated 
in the’section, I do not consider that the 
Promisor. can reasonably expect the pro- 
Misee to attend at the promisor’s residence 
of place of business for the purpose of 
satisfying himself that the promisor. is both 
able and willing to carry into effect the offer 
he. has made. In my opinion the: letters 
of- August I5; 1935, do not contain an offer 
which, fulfils the conditions laid down by. 
s..38, Mr. Cnaudburi, however, has another 
line of defence,-for he says that, assuming 
that the offer’ would have been’ ineffective 
if made to the original, promisee, it is none= 
theless an effective. offer seeing that it was 
made-to the legal representatives or Leirs 
of the deceased promisee after the death 
of the latter. A passage iu Pollcck, and 
Mulla, Edn. 6, supporting this proposition 
is to be found at p. 272 and is as follows : 

 esssseveessDUt When ‘the creditor is dead-and no 
probate has been obtained by the executors of the 
deceased, an offer by letter to pay the debt, on a 
proper release being executed, is a valid tender, 
provided the debtor was able to pay the debt, and 

ad- money available for that purpose. No actual 
production of money is necessary in such a casa, 
there being no person entitled in law to receive the 
payment. Therule that nothing but actual tender 
will stop interest applies only in those cases where 
there has been sumeone to whom interest could be 
tendered either as a creditor himself or one who 
established his right to be the representative ofa 
deceased person.” i : 

The decision on waich the learned 

authors rely for this passage is Pandurang 
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Krishnaji v. Dadabhoy Nawroji (2) a 
decision of a Judge sitting singly on the 
Original Side. In my opinion, there is no 
principle on which the distinction which 
Mr. Ohaudhuri seeks to draw can be justi- 
fied. He saye, quite correctly, that wheré 
a creditor dies, the debtor is in this unfor- 
tunate position—he must either take the 
risk of tendering to a person who is not 
entitled to receive the debt, and of a sub- 
sequent suit by the deceased creditor’s 
executors or administrators, or he must 
wait until someone obtains probate or 
letters of administration and incur liability 
to. pay additional interest in the mean- 
while. That may be so, but I do not see that 
these considerations affect the sort of offer 
which the debtor must make if he is to have 
the benefit of s. 38. The debtor is not 
bound to take the risk of offering payment 
to some one whose right to receive the debt 
may turn out to be non-existent. If he 
does take therisk, I am unable to under- 
stand why the offer which he makes should 
not be subject to exactly the same condi- 
tions as those which it would have had 
to fulfil had it been made to the 
original promisee. Accordingly, I feel. 
justified in disregarding the decision in 
Pandurang Krishnaji v. Dadabhoy Nawroji 
(2). I hold that the offer made in the letter 
of August 15, 1935, did not comply with the 
Conditions specitied in s. 38 even on the 
assumption that it was made to a person 
who had succeeded to the creditor's right 
to receive payment of the. debt. It follows 
therefore that the plaintiffs are entitled to 
a decree for the amount claimed. It is 
impossible not to feel a certain amount of 
sympathy for the defendants in the matter, 
because on May 9, 1936, they made what 
would admittedly have been a valid tender 
of payment had it been made on August 15, 
1935, that isto say, they tendered through 
their solicitors currency notes for Rs. 2,535 
and the concluding portion of the letter 
containing the offer is in the following 
terms: 

“If your client still insists on the subsequent 
interest, which, of course our clients deny, they can 
accept the said sum of Xs. 2,535 without prejudice 
to their alleged claim for further interest.” 

The defendants point out that it was 
open to the plaintiffs to accept the sum 
tendered and, if they saw fit, to sue in the 
Small Cause Court for the sum of Rs. 95 
by which their claim exceeded.it, Unques- 
tionably, had that been done, the Costs of 
the proceedings would have been consider- 
ably reduced. Learned QOounsel for the. 

(2) 26 B 643; 4 Bom L R 4a3, 
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defendants had drawn my attention to 
Chunder Caunt Mookerjee v. Jodoonath 

Khan (3). He does not maintain that the 
case is directly in point. Taere the Court 
held that the question of costs was not 
affected by the fast that the plaintifs had 
refused to accept a tender of a sum less 
than the sum for which they ultimately 
obtained a decree. The Court pointed out 
that the tender was made in full satis- 
faction of the plaintifi’s claim and that the 
plaintiffs could only accept it on the terms 
of relinquishing the balance. The final 
sentence of the judgment is as follows: . 
“If the money had been tendered uncondi- 
tionally, it might have been otherwise. 
Here it is true, the tender was subject to 
no conditions; indeed it was accompanied 
by a statement that if accepted, it would 
be without prejudice to the plaintiff's claim 
to sue for the balance. 

A reference has also been made to 
James v. Vane (4). Taat was a decision as 
“to the construction of certain rales of pro- 

cedure of the Oourt of Queen's Bench. 
What had happened was that the plaintiff 
had claimed for a sum of £ 28-19-4 and 
that the: defendant, after tendering of 
£26-10-6 had paid that sum into Court 
and contested the plaintiii’s claim as to the 
balance. The plaintiff eventually obtained 
judgment for the balance of £ 2:8: 10. The 
Uourt held that the case was one in which 
the plaintiff had failed to recover more than 
£2u within the meaning of the rules. That 
decision is not, to my. mind, of much 
assistance when I have to consider how I 
should exercise my discretion as tO costs 
under s. 35, Uivil Procedure Code, As far 
as I know, a Creditor is under no obligation 
to reduce the costs of proceedings tor the 
benefit of the debtor by accepting a tender 
of part-payment and thus bringing the 
amount for which proceedings have to be 
taken within the pecuniary jurisdiction of 
a less costly tribunal. 

‘There is nothing in the rules and orders 
of the Original Side nor in the Presidency 
Small Cause Courts Act, waich applies: to 
the present circumstanc:s. L do not think 

` I should be justified in using my discretion 
as to costs as a means of punisning the 
plaintiffs for not having accepted a sugges- 
uon which { think they might very reason- 
ably have accepted. Moreover, 1 cannot 
shut my eyes to the fact that tne defendants 
are, to some extent, the authors of their 
; L R 470. 
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own misfortune. An application was made’ 
at an early stage of the suit for summary 

judgment under Ohap. XIII (A), bat the 

defendants persisted in having the merits’ 
of their defence investigated, and for the 
costs which have been incurred since they 

were given leave to defend, they have only 

themselves to thank. In the circumstances, ` 
Ido not feel that I can depart from the 

ordinary rule, and costs must follow ‘the. 
event. The plaintiffs are accordingly enti-. 
tled to their costs and interest.on judgment 

at 6 per cent. including reserved costs.” 


8. Order accordingly. 


J 





PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision No. 299 of 1938 ‘ 
February 21, 1939 > 
Mik AHMAD, J. 
Firm BUNDHEL KHAND CYCLE & 
MOTOR AGENCY AND O0OTHERS— 
PETITIONgRS 
versus 
PEOPLES BANK or NORTHERN 

INDIA, LTD. AND ANOTABR——RESPON DENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 66, 90; 0. XXX, r. 3 — Judgment-debtors sued ag’ 
partners and not as individuals -— No notice 
under O. XXI, r. 66 on any of them— Whether , 
material irregularity under O. XXI, r. 90— Fuilure 
to present application under O. XXI, r. 66(3) is 
material irregularity— Proviso added by N-W. F. Pe- 
to 0. XXI, r. 66 (2) — Decree-holder and judgment- 
debtor giving separate valuation — Both estimates mot:, - 
given in proclamution—~ Whether matérial irregularity 
under O. XXI, r. 90—Failure to afix copy of pro- 
clamation at Court ‘house is material irregularity— 
Revision — Execution sale — Court committing sub- 
stantial mistakes—Interference, propriety of. 

Where several judgment-debtors are not sued “as 
partners in the name of their firm’ but as indiviguals ` 
and the decree orders that the defendants (in the 
plural) shall pay the decretal amount to the plaintiff, 
notices in execution under O, XXI, r. 66, must be 
served on all judgment-debtors. Breach of this an- 
not be cured under O. XXX, r. 3, and amounts to a 
material irregularity within the meaning of, 
r. Y0, {p. 544, col. 2. ` 

Order XX1, r. 66 (3) makes it mandatory that ap- 
plication by the decree-holder under r. 66 should be 
given and is gives an advantage tothe Court, for it ~ 
enables the execution Judge to obtain all the neces- 
sary information required for drawing up the pro- 
clamation of sale, Failure to present an application, 
therefore, isa material irregularity contemplated by 
O. XX1, r. 90. 7 


The failure toaffixthe proclamation of gale at th 
Court house of the execution Court amounts toan 
irregularity of a material character as described in 
O, XXI, r. 90. ees 

Where in execution proceedings forthe sale of 
property there has been a misunderstanding as 
Tegards the legal position and the Oourts have com- 
Mitteda serious mistake’ in ignoling tne most im 


ri 
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portant factor that there were lease rights and 
situation value to be takemrinto consideration when 
estimating the price of the property, and are largely 
carried away by the fact that there. was no sub- 
stantial injury but where in fact there were many 
material irregularites, these irregularities must be 
deeméd to have resulted in miscarriage of justice and 
8 Pe out for interference on revision. |p. 546, 
col. 2, 

C. R. from the order of tke Additional 
Judge, Peshawar, dated June 7, 1938. 

Lala Charanjit Lal, for the Petitioners 
(Judgment-debtors). 

‘Lala Mehr Chand Mahajan, Messrs. Pir 
Bakhsh and Qazi Abdul Wahab, for the 
Respondent (Auctions purchaser), 

Sardar Saran Singh, for the Respondent 
(Decree-holder). : 

- Order.—The Peoples Bank of Northern 
India obtained an ex parte decree 
against tke firm Bundhel Khand Motor 
and Cycle. Agency, Nowshera, Johari Lal, 
Brij Lal, minor through Jaggan Nath 
and Sri Krishan. The decree was passed 
by a Court. at’ Lahcre and the decretal 
amount was a little more than Rs 4,000. 
The Bank applied for execution and 
obtained a transfer to Peshawar. The 
Senior Sub-Judgo, Peshawar, who dealt with 
the application,. attached property of the 
judgment-débtors situated in Nowshera 
and ordered. its sale. At the sale cnly 


three bidders cffered to buy. The property. 


wis knccked down to K. B. Mian Feroz 
Shah for Rs. 12,000. The judgment- debtors 
preferred objections. They were 1ejected 
by the Senior Sub-Judge. An appeal to 
the District’ G.urt also failed. The judg 
ment-debtcrs, Lave come up on revision 
to this O urti .The principal objections put 
forward by the judgment-debtors in the 
lower Appellate Court and the findings 
- given thereon by the learned Additional 

Judge were as follows: 

‘Objection No. 1,~Brij Lal, minor was 
represented in the suit by one Jsggan 
Nath, a clerk of tbe Court of the Sub- 
Judge at Lahore, because Jchari Lal 
would. not agree to represent him. During 
‘the execution proceedings the Oourt issued 
notices under O. XXI, r. 66, Uivil. Proce- 
dure Code, to Brij Lal, minor through Jaggan 
Nath, to Sri Krishan and to Johari Lal 
and the reports on the notices were that 
Jaggan Nath was io prison, that Sri Krishan 
refused service and that Jchari Lal had 
been served. The examination of the 
process-se:ver showcd that the report with 
respect to the guardian of the minor was 
based on a mistake and that Jaggan Nath 
was working in the Court of the Sub-Judge 
at Lahore and was notin jail. Tae processe 
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server explained that the agent of the 
decree-holder told him that Jaggan Nath 
was in jail. The process-server added that 
he knew that one Dasrat Lal, a relation of 
Brij Lal, was in prison and that the répresen- 
tative of the decree-holder told him that 
Jaggan Nath was another name of Dasrat 
Lal. It was urged by Counsel that owing’ 
to this mistake the minor remained unre- 
presented and his interests were not protect- 
ed. He concluded that all the proceedings 
were ultra vires. The learned Additional 
Judge disposed of this argument by depend- 
ing upon O. X, r. 3, Civil Procedure 
Code. He held that as two of the adult 
partners were served, the third minor partner 
need not have been served. 

Objection No. 2.—The execution Judge had 
not entered in the proclamation of sale the 
correct value of the properiy. The learned 
Additional Juge disposed of this argument by 
referring to the amendment added toO. XXI, 
r. 66, Civil Procedure Code, in the N.-W. F. 
Province which lays down that the Court 
need not give its own estimate of the value 
of the property but thatthe proclamation 
should include the estimate, if any, given 
by either or both of the parties. 

Objection No.3.—The auction didnot take 
place long enough to attract bidders, 
Attention was invited to the fact that the 
baillf kad not noted in the report the 
hour at which the auction began and that 
at which it was closed, The bailiff deposed 
in evidence that he opened the auction 
at 10 a.m. and closed it at 2-30 P., m. The 
learned Additional Judge believed the 
bailiff and refused to believe that the 
sale was a hurried affair. Is was also 
urged in the lower Appeilate Court that 
the irregularities in publishing and con- 
ducting the sale had caused substantial 
injury because the property had fetched a 
price much lower than the market value. 
The learned Additional Judge did not agree 
on this point also because he believed the 
statement of Mr. F. H. Khan who said that 
the building was worth Rs. 12,300. 

Tne learned Oounsel who appéared 
before me on behalf of the judgment- 
debtors repeated the arguments which were 
taken at the Bar ia the District Oourt. 
He added \l; that the judgment«creditor 
had not presented an application under 
O. XXI, r. 66 (3), Civil Procedure Code; (2) 
that a copy of the proclamation of sale was 
not affixed to the Court house as required 
by O. XXI, r. 54 (2} read with O. XXL, r, 67 
(1), Civil Procedure Code, and 3) that sub- 
stituted service should have been ordered 


BAe 
in the case cf Sri Krishan under O. XLVIII, 
T. 2, Civil-Procedure Oode, read with O. V, 
r. 20, Civil Procedure Gode. I may note 
that: these points were taken in the grounds 
of appeal but had not been noticed by 
the learned Additional Judge in his 
judgment. As regards the auction itself, the 
learned Counsel pointed out that the other 
two bidders, Makhdum Shah and Mohammad 
Amin, were interested in the auction- 
purchaser; the former being a nephew of 
Muzaffar Shah, the father-in-law of K. B. 
Mian Feroz Shah and the latter having 
been an arbitrator in a case between K. B. 
Mian Feroz Shah and Mohammad Yusaf in 


which he gave a decree to K. B. Mian. 
Feroz Shab. Oounsel referred to the state- 


ment of Makhdum Shah that he never 


paid any income-tax since 1931 and that- 
he arrived at ll a. M. and the bids were’ 
called from 11 a. m.to 3p: M. Counsel: 
the- 


similarly invited a reference to 
statemént of Mohammad Amin that he 
“paid no income tax for the lest four years 


and that he went to the place of auction: 


at 11 a.m. Counsel then turned to the 


statement of the bailiff to the effect that: 
he started the auction at 10 a. m. Counsel: 


pointed that it was impossible that the.sale 
should have gone on from 10 a. mM. toll a.m. 


without two out of the three: bidders. Counsel- 
inferred that the sale did not in fact 
take place, that the auction purchaser was- 
the only bidder and that his two - partisans: 
were named in the list of- bids to make- 
a show that-there was a so-called evm- 


petetion. Counsel sought to - further 


strengthen his position in this respect: by: 


depending on the following two facts; (a) 


that the receipt: for Rs. 3,00 (one-fourth: 


of the sale price produced on the spot, 


by the auction-purchaser) was dated May 12, : 


1934, which was a -Saturday, and (b)-that 


the Imperial Bank of India was closed. 
on Saturday: at 12 noon. He asserted that: 


the auction must have finished. before 
12 o'clcek in the “day for otherwise- the 
money could not reach the Bank when 
it was open. 

The learned Counsel for the respondent 
took up a preliminary objection that 
there was no ground for revision. He 


brought to my notice the Proviso added: 


‘to O. XXI; r. 90, Civil Procedure Code, 
in tle N-W, h. Province, which lays down 


that objections which could be raised before- 


the sale and were not raised should not 
be made grounds for setting aside the sale. 
He a:gued that it was too late now to 
raise objections other than those relating 
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to the auction itself, With respct to ‘the’ 
point that Brij Lal Was not served under. 

XXI, r. 66, Civil Procedure ‘Cade;; - 
Counsel did not take up the position which 
had been adopted by the learned Additional 
Judge, that is to say, that O. XXX, r.3, Civil! 
Procedure Code, cured the defect. He, 
admitted it to bé a material irregularity but 
fell back on the defence that the objection. 
was belated and that there was no substantial 
injury. He had the same answer to the 
criticizm that substituted service was not 
ordered in the case of Sri Krishao. In cons 
nection with the question of substantial. 
injury he stressed the point that the experts 
had found the property worth the amount for : 
which ithad been knocked down and argued 
that the defects pointed out were of no value: 
because the Proviso to O. XXI, r. 90, Civil. 
Procedure (ode, required that the defects. 
should cause substantial injury in order to. 
justify the setting aside of a sale. I will. 
now proceed to give my own findings on: 
the points raised. 

I am perfectly satisfied that Brij Lal 
minor was not served. I donot agree with the. 
learned Additional Judge that O. XXX, r. 3,: 
Ojvil Procedure Uode, cured the defect. ` 
The. three judgwent- debtors were not sued. 

“as partners in the name of their firm” as. 
required by the Rule. ‘he attested copy. 
of the.decreé. which ison tue file shows that: 
it was ordered that the defendants. (in the. 
plural) shall pay the decretal smount to the 

plaintiff., Again notices were issued to the. 
judgment-debtors and once the Court had ` 
cyderad that they should ali be served; there : 
is nothing inthe Rule to show that on the 
failure of the process-serving agency to 
serve any one of them, the Uourt need not. 

have taken further steps to serve him., 
Ocunsel for the respondent was therefore . 
correct in not depending on O. XXX, r. 3, 

Civil Procedure Code. Now O. XXI,r. 66, . 
Oivil Procedure Oode, is clear that the sale 

proclamation “should be drawn up after. 
uutice.to the decree-holder andthe judgment- 

debtor.” The failure to serve the minor 

judgment-debtor is consequently an obvious 

breach of this provision and to say the least, 

it is a material irregularity within the 

meaning of O. XXI, r. 90, Civil Procedure . 
Code. Next, it .was admitted that the 

decree-holder did not present an application. 

under O. XXi, r. 66 (3), Civil Procedure 

Code, giving the information required by. 
O. XALr. 66 (2), Civil Procedure Uode, 

Rule 3 makes it mandatory that such appli- : 
cation should be given and it gives an advant- 

age to the Court, forit enables the execution 


1534 


Jud ge-toobtain all the necessary information ` 


required fòr drawing up the proclamation of 
sale. I hold that it is a material irregularity 
contemplated by O. XXI, r. 90, Civil Pro- 
cedure Code, The natural result of the 
failure to get the proper application under 
O: XXI, r.66 (3), Civil Procedure Code, is 
that the Court could not get information 
_with regard to the correct value of the 
property and therefore did not incorporate 
it in the proclamation of sale. The decrees 
hélder had in the plan attached by him 
to “his application for execution mentioned 
the price of the property as Rs. 4,000, The 
júdgment debtor Johari “Lal had been 
‘describing it as worth Rs. 50,000 or so in 
Lis petitions. The Court stated in the 
proclamation of sale that it was worth 
Rs 4,000. Now the Proviso added to O, XXI, 
r, 66 (2) in the NW. F. Province, runs 
thus: 
' “Provided that it shall not be necessary for the 
Gourt itself to give its own estimate of the value 
of.the property but the proclamation shall finclude 
the soins: if any, given by either or both of the 
parties, 
In my opinion the Additional Judge was 
wrong in thinking that this amendment 
condoned the failure of the execution Judge 
“to mention the correct ‘estimate of the 
value of the property proposed to be 
| auctioned. Rather it made the position 
worse. According to this amendment the 
Jadge should have given both the esti- 
mates (Rs. 4,000 and Rs. 50,000 in the 
proclamation). This is a serious omission 
and ‘may have influenced the minds of those 
who proposed ‘to buy the property, for 
some: of them may not have considered 
it“ worthwhile to go and bid for -pro- 
perty worth Rs. 4,000. In fact the supere 
structure alone of the -property was later 
found by the engineers to be worth not 
“less than Rs. 12,009. I consider this 
Mistake also to be a material irregularity 
réferred toin O. XXI, r. 90, Oivil Proces 
dure Code. I also agree with the learned 
_Qounsel for the petitioners that the failure 
to-affix the proclamation of sale at the 
Oourt: house in Peshawar amounts to an 
irregularity of -a material character as 
described in O. XXI, r. 90, Civil’ Procedure 
Ode; The report -of the bailiff on the 
proclamation is to- the effect -that the 
proclamation was: put up outside -the 
Tahsil at Nowshera aud was also advertised 
by -beat of drum in Nowshera. Order XXI, 
r. 54, Civil Procedure Code, makesit compul- 
sory that a copy of the order should be affix- 
ed ‘‘upon a conspicuous part of the Court 
house. The Court house was at Peshawar (the 
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Court of the Senior Sub-Judge, Peshawar)* 
The town of Peshawar is inhabited by many 
rich persons and there was evey possibility 
of some moneyed men being attracted by 
the notice if it had been atired outside 
the Court house at Peshawar. Nowshera 
is comparatively a smaller place and the 
people living in it are also comparatively 
poor. Now with regard to all these 
objections, it was said that the Proviso 
added in this province to O. XXI, r. 90, 
Civil Procedure Code, barred the judgment» 
debtors from raising them, The Proviso 
runs thus : 

“Provided further that no such sale be set aside on 


any ground which the applicant could have put 
forward before the sale was conducted.” 


As regards one objection, the Counsel 
for the petitioners seems to have a good 
answer to this contention. He pointed out 
that the report thatthe proclamation was 
only put up outside the Tahsil at Nowshara 
was on the back of the proclamation, that 
the bailiff who made the report kept the 


- proclamation with him till the auction was 


completed and then sent it to the Court, 
that it was impossible for the judgment- 
debtors to have known of this defect till 
the auction report was received in Court 
and that they could. not have therefore 
raised the objection before the sale took 
place. I agreo with the learned Counsel 
that in these circumstances this was a point 
which could not have been raised before 
the sale. Buti have held that the minor 
was not served. It follows that he did not. 
know of the proceedings going on in the 
Court and could not have consequently 
objected to the defects in those proceedings 
before the sale; 1 therefere hold on this 
general ground that the Proviso to O. XXI, 
r. 90, Civil Procedure Oode, in force in 
the N.«W.F. Province does not take away 
the value of any of the objections raised by 
the Oounsel for the petitioners. 

Lastly, I will deal with the question 
whether the auction took place between 
the hours given by the bailiffin his state» 
ment. The bailiff has not mentioned the 
hours in his report, Hs says in his evi- 
dence that he started at 10 a. x. and closed 
at 230 P.M. The two bidders. ailege that 


they went to the auction at 11 a y. The 

bids were asunder ; ha ee 
Government a. 10,000 
Mufti Mohammad Amin M 10 
Sayed Makhdum Shah » 11,000 
K B. Mian Feroz Shah » 11,200 
Sayed Mukhdum Shah » 11,500 
Mufti Mohammad Amin » 11,700 
K.B. Mian Feroz Shah 12. 


~ n 000 
“The two bidders had something to do 
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with the auction-purchaser. It is curious 
that although all the witnesses produced by 
‘the auc'ion-purchaser regarding the auction 
„Baid that a large number of people assem- 
bled at the place no fourth bidder could be 
found for the property. I do not attach much 
‘significance to the argument that the money 
was deposited in the Imperial Bank on a 
Saturday and must have therefore been so 
deposited before 12 noon. although the 
Bank generally closes at noon on Saturdaye, 
there is no evidence on the record to prove 
that the Imperial Bank of Nowskera did 
close at 12 o'clock on that particular Satur- 
day. The other reasons given above, 
however, have raised a doubt in my mind 
£8 to the straightforwardness of this affair 
of sale. The result is that I find that there 
were several material irregularities in pub- 
lishing and conducting the sale. I have 
next to see whether. any substantial injury 
has .been caused as required by the Proviso 
to O. XXI, r. 90, Civil Procedure Code, so 
that they should be good-grounds for setting 
aside the sale. On carefully going through 
the judgments of the two Courts, below, I 
find that there has been a misunderstand- 
ing in the matter of assessing the value 
ofthe property. The super structure has 
undoubtedly been found by Mr. F. H. Khan, 
an engineer, to be worth about Rs. 12,000. 
Bat’ it was entirely overlooked by the two 
Couris below that Mr. F. H. Khan had only 
assessed the value of the brick and mortar. 
The brick and mortar were not the only things 
to consider. There is a lease on the file 
which shows that about 1916.17 the Govern- 
ment. had granted the lease of this land to 
the judgment-debtors for $9 years with a 
possibility of a renewal for further 99 years. 
The learned lower Appellate Judge- has 
already pointed out that the building is 
Situated on the Grand Trunk Road. It 


seems to be in. a populated part of the town - 


for there is. evidence that it consists of 
shops.. .The Courts below have failed there- 
fore to appreciate that the value of the lease 
rights and the situation value of the pro- 
perty had also to be taken into account and 


it means a good deal when the property is 


used. for: commercial purposes. ln my opin- 
ion, thére was a possibility of the property 
fetching a much higher price if it had been 
properly advertised and the auction con- 
ducted long enough to give time to the bid- 
ders to ‘offer their bids. Moreover, I am 
sure thatifthe minor had been properly 
represented, steps would have been taken 
by the guardian to get the property adver- 
tised and sold with due care, and the pro 
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perty might have brought in more money. 
I am fortified in this opinion by the fact 
that Sher: Bahadur Khan Vakil who was a 
Receiver in the case and who was the wit- 
ness of the auction-purchaser has given the 
approximate rental of the property as 
Rs. 280-69 a month. Certainly this amount 
could not be the economic return on 
Rs. 12,000 or thereabout and the value of the 
property must be muph higher. Again, 
Jawala Singh, a witness furthe judgment- 
debtor who owns property worth about: 3<4 
lacs in Nowshera and pays Rs. 2,000 a 
year as income-tax and house-tax, has state 
ed that he purchased property in Nowshera 
Oantonment for Rs. 92,610 and was getting 
Rs. 398a month as rent for it. This is 
another indication that the property in dis- 
pute has been undervalued to alarge extent. 
I hold therefore that there was a substan- 
tialinjury owing to the material irregularie 
ties committed by the execution Judge. 

I will now turn to the question cf revi» 
sion. I have shown above that there has 
been a misunderstanding as regards the 
legal position. Moreover, the Oourts have 
committed a serious mistake in ignoring 
the most important factor that there were . 
lease rights and situation value to be taken 
into consideration when estimating the price 
of the property. They were largely carried 
away by the fact that there was no substan- 
tial injury and that the law was in the way of 
the cbjections raised. To my mind, the result 
would have been diferent if they had cor» 
rectly construed the law and had realized . 
the position with regard to the assessment of. 
value. They have also entirely ignored : 
the importance of the -statements of Sher. - 
Bahadur Vakil and 8, Jawala Singh in cone 
nection with the appraisement of price. The 
cumulative effect of these omissions ig that 
the Courts have committed a material irres 
gularity which has resulted in miscarriage 
of justice and I hold thata case has been 
made out for interference on revision, As 
a result, I accept the petition, reverse the — 
orders of the two Courts below and set asidg 
the sale. The case will now go back to the 
execution Judge who should take steps 
according tolaw. The respondent auctions 
purchaser shall pay the costs of the peti- 
tioniers. Pleader’s fee Rs. 100, 


D ` Petition accepted, - 
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BOMBAY HIGH COURT 
Suit No. 302 of 1937 
| October 5, 1937 

Soyuz, J. 
‘CALICO PRINTERS ASSOCIATION, Ltp. 
. — PLAINTIFFS 

versus 
É BAVANI & Co.—DEFENDANTS. 

Patents and Designs Act (II of 1911), a. 53 (1) 
(a)\—Plaintiff registered proprietor of new and 
-original design consisting of border and background 
_of sari—Defendant copying such design, getting it 
printed in Japan and importing such saries in 
Bombay for sale—Suit by plaintiff against defend- 
“ant for injunction restraining them from applying 
the designing and taking delivery of goods imported 
—Background of defendant's design different—Held 
that defendant's design infringed plaintiff's design, 
border being most important part of printed sari and 
“plaintiff was entitled to injunction—Although design 
was ‘applied in Japan plaintiff held-could sue in 
India under s. 53 (1)(a)—Plaintiff held entitled to 
„order. for delivery of goods. 

Inthe case of every design or pattern, it is not 
necessary, in order to bring it within the statute, 
that it must be the exact reproduction of the re- 
istered design. Where there is no novelty or 
originality about the registered design or pattern 
but it is merely a particular arrangement of old 
and well-known kinds of work, quite a small 
change would make a great difference Itis only 
in cases where there is no novelty or originality 
about the design that the exact reproduction of the 
registered design would amount to an infringement 
of such a design and quite a small change, however 
trifling it may be, would make a great difference. 
The words ‘fraudulent and obvious imitation” in 
s. 53, Patents and Designs Act, do not mean exact 
reproduction, [p. 533, col. 1.] 

The plaintiffs were the registered proprietors of & 
certain design for printing saries The design con- 
sisted of a border and, the body or the background 
of the sari. The plaintifis brought a suit against 
the defendants on the ground that the defendants 
imported into Bombay ten cases of Japanese prints 
for ‘sale in Bombay, the border of which was iden- 
tical with or a fraudulent or obvious imitation of 
the -plaintiff's registered design and that the defend- 
ants applied the design to the goods contained in 
the tem cases without the license or consent of the 
plaintifs. The plaintifs prayed for an injunction 
Teatraining the defendants from applying to textile 
goods the plaintiffs’ registered design or any fraudu- 
lent or obvious imitation thereof and from pub- 
lishing or exposing or causing to be published or 
exposed for sale and selling and from taking deli- 
very of the ten cases from the Port Trust and 
Qustoms Authorities The plaintiffs, further prayed 
that the defendants might be ordered to deliver 
up to the plaintifis for destruction; the goods 
bearing their design or fraudulent or obvious 
imitation thereof in the possession of or under the 
control of the defendants. The registered design 
of the Plaintifis was a new and original design not 
pranin published in British India. The de- 
endants did not claim to have themselves devised 
the design and admitted that they had copied the 
design of the plaintiff's border in all details. They 
contended, however, that the designs were difierent 
ae as the background of their sari waa differ- 
nt: 

_ Held, that the design of the border was the most 
important part in the design of a printed sari and 
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the defendants’ design was an obvious and 4 
fraudulent imitation of the plaintiffs’ design and 
the plaintifs were entitled to an injunction prayed 
for, Although the design was applied in Japan at 
the instance ofthe defendants, still plaintifis were 
entitled to sue the defendants under s. 53 (1) (a), 
Patents and Designs Act as the defendants caused 
the design to be applied to their goods and im- 
ported the same for sale in British India. The 
injunction should be restricted to British India, 
and for the period of the copyright, in respact 
of future infringements of the plairtifis' copyright; 
but with regard to the ten casas of the goods in 
suit, the injunction must be permanent. The 
equitable remedies in respect of an infringement of 
a copyright were not excluded by the statute and 
the plaintifis were entitled to ask for delivery up 
of the goods in suit to them for destruction. The 
defendants could not be allowed even to re-ship 
the goods to Japan and the usual order for delivery 
up was the proper order. The defendants had in- 
fringed the plaintiffs’ rights and. could not complain 
of the usual order being a hardship to them. [p 994, 
cols. 1 & 2; p. £55, col. 2.] 

(Case-law discussed.) f 

Sir Kenneth Kemp, Advocate General 
and Mr. C. K. Daphtary, for the Plaintiffs. 

Messrs. M. L. Manekshaw and S. T, 


Karani, for tbe Defendants. 


Judgment.—The plaintiffs are the regis: 
tered proprietors af a certain design for 
printing sıries The certificate of registra- 
tion of the design with a specimen print on a 
piece of voil i: Ex. A. The design consists 
of a border and, what has been at this trial 
called, the body or the background of the 
sari. The design was registered under the 
Patente and Designs Act (If of 1911) and 
therefore the plaintiffs have the exclusive 
right tothe use of the design for printing 
textile gocds and selling the same in British 
India. The plaintiffs’ case is that the defen- 
dants imported into Bombay ten cases of 
Japanese prinis for sale-in Bombay, the 
border of which is identicaljwith or a frau- 
dulent or obvious imitation of the plaintiffs’ 
registered design and that the defendants 
applied the design 10 the goods contained 
in the ten cases without the license or. eon- 
sent of the plaintiffs and were publishing 
or expcsing or causing to be published or 
exposed for sale and selling the goods, 

The pla‘ntifis state that the acts of the 
defendants were wrongful and caused loss 
or damage to the plaintifs. The plaintiffs 
pray for an injunction restraining the de- 
fendants from applying to textile goods the 
plaintiffs’ registered design or any fraudu- 
lent or obvious imitation thereof without 
the license or written consent of the plaine 
tiffs and from doing anything with a view 
to enable the design to be so applied; and 
from publishing or exposing or causing to 
be published or exposed for sale and selling 
and from taking delivery of the ten cases 
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from the Port Trust and Customs Authori- 
ties: The plaintifs further pray that the 
defendants may be ordered to deliver up on 
cath to the plaintiff for destruction the 
goods bearing their design or fraudulent or 
obvious imitation thereof in the possession 
of cr under control of the defendants. A 
specimen of the defendants’ goods to which 
the plaintiffs contend the defendants have 
for the purposes of sale applied or caused 
to be applied the plaintiffs’ registered 
design or a fraudulent or obvious imitation 
thereof is Ex. B. The defendants admit 
that Ex. B is a specimen of the goods 
imported by them. 

In their written statement the defen- 
danis contend that the registration of the 
plaintifis’ design is not valid on the ground 
that the design is not new or original but 
has been in existence and applied as a very 
common design to ecttcn piecesgoods and 
has been published in British Ind'a long 
prior to tke date of the registration. This 
contention was'given up by the defendants 
at the trial and therefc re no issue has been 
raiced with regard to the contention con- 
tained in para. lcf tke written statement 


of tLe defendants, It para. 3 of the written- 


statement the defendants admit having 
impcrted the ten cases of Japanese goods 
for the purpcse of sale and say that the 
defendants: sold the goods to Harkison 
Jagjiven on cr abcut January 29, 1937. The 
defendants deny that the border of the 
cloth contained in the ten cases and printed 
in Japan is either identical with or a 
fraudulent or obvious imitation of the 
plaintiffs’ - registered design. The defen- 
- dants ccntend that the plaintiffs have no 
‘copyright in the design ‘of the border and 
the plaintifs’ copyright, if any, is in the 
design as a whole, i. e., the border and the 
background. The defendants further say 
that three cases out of the ten cases were 
given delivery of by them to Harkison 
Jagjivon prior to the filing of this suit. 
This defendants deny the plaintiffs’ claim 
and say. that the plaintiffs are not entitled 
to the reliefs claimed. 

In the plaint the plaintiffs further state 
that the defedants, knowing that the 
plaintiffs’ design or a fraudulent or obvious 
imitation thereof had been applied to the 
goods withcut the consent of the plaintiffs, 
published or exposed or caused to be pub- 
lished or exposed for sale, the goods. In the 
written statement the defendanis deny that 
they had any knowledge that the design 
applied to the defendants’ goods was the 
plaintiffs’ registered design or a fraudulant 
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or obvious imitation thereof. The learned 
Advocate-General on behalf of the plaintiffs 
stated at the very commencement of the 
trial that he did not want to contend or prove 
that the defendants knew that the desiga 
applied to the defendants’ goods was the 
plaintiffs’ registered design or a fraudulent 
or obvious imitation thereof. On these con- . 
tentions contained in the pleadings seven 
issues were raised by the learned Counsel 
for the defendants, $ 

On July 27, 1935, the defendants sent a 
telegram (Ex. 1) to Takamura & Oo. of- 
Osaka offering to purchase ten cases of 
printed mulls according to their sample 
No. 121. The defendanis received a tele- 
gram dated July 28, 1936 (Ex. 2) from 
Takamura & Co. accepting the offer, The 
sample No. 121 mentioned in Ex. 1 and 
Ex. 2 was Takamura’s sample of printed 
mull and witha border and background of 
its own. According to the evidence of 
Thakcrbhai Pranvallabhdas Desai, a part- 
ner in the defendant firm, the sample was 
mentioned in Ex. 1 and Ex. 2 to indicate 
the quality and finish of the goods which, 
the defendants wanted to buy. On July 28, 
1936, Takamura & Co. sent to the defen- 
dants what has been called a contract cons 
firming the sale of the ten cases of printed 
mulls according to the sample No. 121 and 
bordered. On July 30, 1936, the defendants 
sent to Takamura & Qo. what has been called | 
a purchase note stating that they had 
bought from Takamura & COo., printed. 
coloured voil, border, as per sample No. 121, ` 
and that the desigu was to follow. On 
September 16, 1936, the defendants sent to . 
Takamura & Co. what has been called the.. 
amended purchase note stating. that ‘they 
had bought from Takamura & Oo. -printed 
coloured voil—border on two sides quality... 
and finish same as sample No. 121 and the:: 
design as enclosed with the amended pur- - 
chase note. The contract and the two pure 
chase notes are Bx. O collectively. ' 

The ten cases of goods ordered out by the 
defendants from Japan arrived in Bcmbay. 
in January 1937. The defendants say that- 
three cases out of the ten cases.were deli- 
vered by them to Harkison Jagjivan before 
the plaintiffs filed this suit. The defene 
dants by their learned Counsel admitted 
that the remaining seven cases were in the 
bonded warehouse of the Bombay Port 
Trust and under the control of the defen- 
dants and produced a certificate of the 
Bombay Port Trust (Ex. 7) in support of 
the same. The plaintiffs by the evidence of 


Ullal Gopalrao formally. proved .that: the: 
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design registered by them is a new and 
original design and was not published in 
British India prior to the date of the regis- 
tration, The witness was not crocs-exumin- 
ed at all on this question. It is therefore 
clear that the registered design of the 
plaintiffs is a new and original design not 
previously published in British India and 
the plaintifs are the registered proprietors 
of the design and have the exclusive right 
in British India to use the design by print- 
ing it on textile goods. The learned Advce 
cate-General on behalf of the plaintiffs 
stated ihat the defendants admit, in para. 3 
of the writen statement, that they import- 
ed the ten cases of Japanese goods for the 
purpose of sale, and in para. 4 of the 
written statement that they caused to be 
applied to the goods imported by them the 
design which is printed thereon. He there- 
fore contended that the plaintiffs were 
entitled to the reliefs prayed for under 


s. 53 (1) (a), Patents and Designs Act (II of: 


1911) The learned Advccate-General 
stated that he did not seek any relief under 
s. 53 (1) (b) of the Act. 

Tne firat coatentioa raised by the 
learned Counsel for the defendants is that 
the plaintiffs have no copyrigatin the design 
of the border and their copyright, if any, 
is in the design a3 a whole (Ex. A) as 
registered by them. He argued that the 
plaintiffs registered the border and the 
backgruund as one design and therefore the 
whole design applied to the defendants’ 
goods contained in the ten cases does not 
amount to an ibfringement of the plaintiffs’ 
design because the defendants’ design is 
neither tke plaintiffs’ registered design nor 
a fraudulent or obvious imitation of the 
plaintiffs’ design. The learned Counsel for 
the defendants contended that in a case of 
infringement of a registered design the 
questicn is not whether the infringing 
design is substantially the same as the 
registered design and even trivial differ- 
ences in the registered and the infringing 
designs would be enough to defeat the 
plaintiffs in an action for infringement of 
their registered design. The learned 
Counsel for the defendants ccntended that 
according to the decided cases in England 
the words “obvious imitation” in s. 53 (1) 
(a) of the Act must be taken to mean an 
exact reproduction of the registered design. 

The learned Counsel for the defendants 
was logical enough to say that according to 
thedecisions in England if the defendants 
had deliberately applied the design of the 
plaintifi’s border to ,their lgoods with some 


041469 PRINTHRS ASSOCIATION, ID, v. savant & co. (BOM) 


549 


design of their own for the background, 
the defendants’ conduct would not amount 
toaninfringemment of the plaintiffs’ copy- 
right. He further stated that it also follow- 
ed that if the defendants deliberately 
applied the plaintiffs’ design of their back- 
ground to-their goods with some other 
design of their own for the border, there 
would be no infringement of the plaintiffs’ 
copyright. Ifthe contention of the learned 
Counsel for the defendants that under the 
decisions in England, in order to bring the 
infringing design within the statute, it 
must, in every case, be the exact reproduc- 
tion of the regiatered design, be right, the 
abovementioned conclusions drawn by him 
- would no doubt be logically correct. The 
plaintiffs’ registered design consists of the 
design of the border and the design of the 
background. It is ‘therefore’ obvious that 
the plaintiffs have a copyright in the design 
of the border and alsoin the design of the 
. background. The defendants’ contention 


is that the plaintiffs’ copyright is only in the. 
designs of the border and the background. 


applied together and not separately. 


Before dealing with the question of law. 


involved in this contention of the defen- 
dants, it would be desirable to deal with 
the evidence that has been led by both the 
parties with regard to the importance of 
the border and the background in a sari. 
The plaintiffs’ witness, Ullal Gopalrao, has 
stated that the border is the most important 
part of the design of a sari. He goes to the 
length of saying that ladies buying saries 
do not pay any attention to the desiga or 
printing on the body of a sari. Thakor- 
bhai Pranvallabhdas Desai, a partner in the 
defendant firm, in his evidence stated that 
it was not true that customers buy printed 
saries by looking only atthe border, but 
they look at the design of the border as well 
as the body of the sari toselect what they 
purchase. On the other hand he goes to the 
length of saying that he has never known 
a customer rejecting a sari because the 
border did not please him or her. He had 
toadmit that while ordering out gocds he 
looked at the border and liked to order a 
sari with a nice border and that the border 
on a sari is an important part of a sari: 
The defendants led the evidence of one 
Kunjilal Kishorilal Shah, a printer of saries, 
on this p.int. He stated that when a 
customer ce mes to buy a sari. she looks at 
the background of a sari, firat and not at 
the border, and ifthe printing of the body 
- of the sari is good, the customer purchases: 
“the sari whatever may be the border, 
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This, on the face of it, is the opinion of a 

- partisan. and untruthful witness. I cannot 
agree with Thakorbhai Pranvallabhdas 

Desai that the border of a sari is not the 

most important part of a design of a sari 

and thatacustomer would not reject a sari 

even if the border did not please him or 

her. He admitted in his cross-examination 

_ that he did not like the design of the border 
printed on sample No. 121 and wanted a 

‘nice border on the goods ordered out by him 

‘and therefore he sent to Takamura & 

‘Oo. the design of the border which 

now appears onthe goods imported by the 
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‘defendants. He stated that he came across‘ 


the design of the border in the Out-Piece 
Market in Bombay where he obtained a 
‘printed piece of a sari of about half or there- 
quarters of a yard and it was from that 
piese that he ordered out the design of the 
border for his saries. He stated that he saw 
the border on the piece obtained from the 
Cut-Piece Market and he decided to have 
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Market, he stated that he sent the design 
with the amended purchase note of Septem- 
ber 16, 1936, to Japan and did not keep the 
design with him. He admitted that he 
could have cut out a piece of the design and 
kept it with him. He stated that he had 
not kept a piece of the design with him 
because he knew what the design was and 
had no doubt that he would remember the 
design when the goods arrived. I do not 
believe Thskorbhai Pranvallabhdas Desai 
when he says that he did not keep a piece 
of the said design with him as a control 
sample to check the design on the saries 
in the ten cases when they arrived. Ido 


“ not believe him when he says that he could 


that border on his goods with the backe’ 


ground of sample No. 121. From this evi- 
dence of Thakorbhai Pranvallabhdes Desai 
it is obvious that he knew that without a nice 
border the goods he was ordering out would 
not be satisfactory. It is clear from his 
evidence that he had the piece of cloth 
bearing the design cf the border with him 
before he sent his firet telegram to Takamura 
& Co. on July 27, 19386 (Ex. 1) 
Placing Ex. A and Ex. B side by side 
and looking at the des‘gns of the borders 
on the two samples of cloth, there is no 
doubt that the design of the border in 
Ex. B is the exact reproduction of the 
design of the border in Ex. A in even 
minute details. 

. How the defendants came to have the 
design of the border applied to their goods 
is interesting. In the purchase note of 
July 30, 1936, the defendants stated that 
the design would follow. The design 
mentioned there is admittedly the design 
of the border. In the purchase note of 
September 16, 1936, the defendants stated 
that the design should be as enclosed 
therewith. Thakorbhai in his evidence 
states that the border on a sari is an 
important part of a sari and he came across 
the design of the borderin the Out-Piece 
Market. He sawa printed piece of a sari 
of about half or three-quarters of a yard and 
it was from that piece that he ordered out 
the design of the border of the saries in 
the ten cases ordered out by the defendants, 
When asked about this piece of a sari 
which he obtained from, the Cut-Piece 


or intended to check the design of the 
border on the goods or on the shipping 
samples when they arrived in Bombay 
from memory only. I feel sure that 
Thakorbhai hes with him a sample of the 
design kept by him out of the piece from 
which he selected the design of the border 
and that he is suppressing that sample. 
The natural and necessary inference, there- 
fore, is that he had before him a sample of 
the plaintiffs’ design ‘the border and the 
background) from which he selected 
the design of the borderto be applied to 
his goods That isthe reason wh; it was 
necessary for Thakorbhai not to produca 
the said sample of the design in Court and 
to state that be sent un the whole of the 
said piece of a sari which he obtained from 
the Out: Piece Market to the manufacturers 
in Japan. E f 

In support of his first contention, that the 
plaintiffs are not entitled to any relief cn 
the ground of infringement of their 
copyright in their design unless and until 
the infringing design is an exact copy of 
the registered design, the learned Counsel 
for the defendants relied upon the deci- 
sion in Holdsworth v. M'Crea (1). The only 
question before the House of Lords in that 
case was on the defendants’ plea that the 
plaintiff did not cause the desiga to be, 
nor was the same, duly registered. Their 
Lordships held that the design, in respect 
of the combination, had been duly 
registered, and that the pattern, as a 
combination, was protected. In that 
case there were particulars of claim 
delivered in, which described the plainiifis’ 
design to be 

“the particular collocation of the shaded and 


bordered stars upon the ornamental chain surface, 
as shown in the registered pattern, thus 
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forming together the ornamentation of the woven 


fabric.” 

The learned Counsel for the defendarts 
particularly relied upon the passage in the 
judgment of the Lord Ohancellcr which is 
as follows (p. 3844, : 


“There can be no doubt that 
may consist of several elements in combination ; 
and ag there can only be the registration of one 
design ata time, so when 8 pattern of the material 
itself is deposited with the Registrar, it must be 

understood that the entire design, comprehending 
the whole pattern, is claimed. Now the designer is 
under this disadvantage, that when he registers & 
pattern of material, there is no infringement unless 
it is exactly copied. And in the present instance 
any person might, I apprehend, have taken the star, 
without the Albert chain work, as part of the design ; 
or. he might have placed the star in a different 
situation; and possibly alao he might have taken 8 
different colour for the fabric, and he would not 
have infringed the design of the defendant in 
error, because his design consisted of the entire 
combination.” 

The learned Counsel for’ the defendants 
also relied upon a passage in the judgment 
of Lord Westbury which is as follows (pp. 
387-88*) : 

“The argument would, therefore, seem to lie in 
this, that there is an element of uncertainty in 
every registration where the design appears to be 
constituted of independent integral parts put 
together in the pattern registered, but capable of 
being severed and used in a separate form. Now I 
apprehend that if that observation was applicable 
to this registration, the registration would be bad 
for uncertainty. Butthat observation is not appli- 
cable to a design which is composed.of səveral 
parts put together and whicb, if exhibited in 

that connection, do undoubtedly constitute one 
design. We have nothing to do with the artistic 
merit or beauty of the design. You may have fantastic 
_and grotesque combinations, but if they are all 
exhibited upon the pattern, and the pattera is regis- 
tered, then however destitute of beauty they may 
be, they do, in the mind of the inventor (and of the 
Registrar), constitute the design he desires to 
protect. Now, if he is content with putting that 
‘design, constituted of these several parts, upon the 
register without Limitation and without explans- 
tion, he elaims simply to be the inventor of the 
entire thing, exactly as it ig describedjin the draw- 
ing or pattern which he has exhibited: and all 
that he can claim to protect against imitation is, 
that thing in its exact form and relative position 
and proportions as they appear upon his pattern. 
For that is the only thing that you can ascribe to 
him as an invention, Anything therefore which is 
a facsimile of that drawing—any other pattern 
which is a reproduction of thatin its integrity— 
becomes an infringement. But that which is different 
in ‘shape and form or in the relative positions of 
its several parts, which.is not a reproduction of it, 
ás.a replica or copy of a picture, would not be an 
Infringement of the thing so specified." 

At p. 890%, Lord Oolonsay saya as 

follows: 
“It is impossible to say, on looking at this thing 
Which has been put before us, that every part of 
what is claimed in the note of particulars may not 
~ *Pages of (1867) 2H: L.—{Ed.] 


a single design 
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truly be regarded as a design of itself, That Albert 
ground is itself a design. So is the star. So isthe 
arrangement; and the whole together is a com- 
bined design, Therefore I think that the conclusion 
we must come to is that the statute has been 
complied with; and that, in order to have the 
benefit of the protection of his invention, the 
party must run the risk of having the whole pattern 
treated as the sole thing which he has registered, 
In a question of infringement, other matters might 
arise, other points might be raised.” 

As I have pointed out above, the ques- 
tion before their Lordships, in the above 
case, was whether the provisions of tlie 
statute, with regard to the registration of 
patterns or designs, were complied with by 
leaving with the Registrar copies of the 
design, though without any written descrip- 
tion specifying precisely waat was the 
The question of the 
infringement of the registered design was 
not before their Lordships in that case. 

The question cf the infringement of the 
said design or pattern between the same 
parties was dealt'with io M'Crea v. Holds- 
worth (2) the plaintiff having established 
his right at law by the final decision of tha 
House of Lords in Holdsworth v. M'Crea 
(1). O1 the questi-a of the infringement, 
the appellants contended (p. 418*) that the 
pliintiff had chosan to regis:er his desiga 
by furnishing a pattern only and therefore 
nothing but that very pattern would be 
protected. [ney stated that there was a 
Variation between their pattern and that 
of the plaintiff and therefore they hid not 
copied the thing, which he hid chosen to 
register and the only thing for which he 
wus entitled to protection. The appallants 
stated clearly that they claimed the benefit 
of {he opinion of the House of Lords in 
Holdsworth v. M’Crea (1}. Dealing with 
the said contention Lord Hatherley, L. O. 


-says as follows (pp. 419-420*): 


“I think this is really a very idle contention, It 
seems to me an attempt to give a meaning to soma 
words usad in the House of Lords totally opposite 
to anything that was intended by the noble Lords 
who used those words. 

It has been argued that, when a design of this 
kind is registered and the designer, instead of des- 
eribing the design in words, chooses to place the 
design itself upon the register in the shape of a 
part of the article designed, then he is tied down 
to that identical design so exhibited, and ig not at 
liberty to complain of any person making a thing 
which is to all outward appearance exactly the 
same and which for all purposes for which the 
thing is manufactured is identical........ saa .. Pheir 
Lordships seem to have meant that the designer is 
not bound, as in a patent case, to distinguish the 
new from the old, and is allowed to register his 
pattern without distinguishing. what is new from 
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what is old; but if he chooses to put it in that 
way, it will not be protected as against the public 
‘im case they choose to use any portion in any 
manner substantially differing from the registered 
design. If the designs are used in exactly the same 
manner, as I hold they are in this case and have 
the same effect, or nearly-the same effect, then of 

- course the shifting or turning round of a star, as 
in this particular case, cannot be allowed to pro- 
tect the defendants from the consequences of the 
piracy.” 

In view of the ecrrect reading, by Lord 
Hatherley, of the opinion of the noble 
-Lords in Holdsworth v. M’Crea (1) I hold 
that the decision in Holdsworth v. M’Crea 
(1) does not support the contention of the 
learned Counsel fcr the defendants. The 
defendants have not used the portion of 


the plaintiffs’ design. in a manner sub-. 


stantially differing frcm the registered 
design. They have used the plaintiffs’ 
design of the border by a reproduction of 
the same in its integrity. 

| The learned. Counsel for the defendants 
. relied cn the decision in Gramophone Co., 
Ltd. v. Magazine Holder Co. (3) contend- 
ing that it. was laid down by the House 
of Lords in that case that a design must 
be an exact reproduction of the registerred 
design to come within the Act; a merely 
colourable alteration is sufficient to take it 
out of the Act. In that case the plaintiffs 
had registered a bex or a cabinet con- 
sisting of an oblong box a little higher 
than a square, standing vpcn four short 
legs, for its shape and configuration, and 
brought the action because the defendants 
had made another cabinet, also oblong, 
also on wooden legs, also with the top 
opening like a lid, and with the front open- 
ing by doors, and disclosing inside a shelf 
and pigecn hole ' arrangement somewhat 
similar. The Lord Chancellor in his judg- 
“ment (p. 2584) says that Counsel for. the 
plaintifis was pressed to explain what was 
the novelty and originality of the registered 
design and his only answer was that it 
consisted of the particular combination in 
the cabinet of oblongness, of the top opening 
as a lid, the part opening with two sets of 
docrs one above the other, and the interior 
being fitted in two compariments with 
pigeon holes, the whole structure resting on 
four legs. His Lordship proceeds to say 
-that the plaintiffs’ novelty and originality 
consisted of a description of the article 
itself asa particular arrangement of old 
and well-known kinds of work and no sug- 
gestion was or could be made that any one 
of the features described was in the least 
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degree new. Under the circumstances of 
that case and in view of the fact that there 
was no novelty or originality about the 
registered design, his Lordship held that 
judging by the eye, the defendants’ design 
was not an imitation of the plaintiffs’ and 
that it was a different combination of fami-. 
liar contrivances. His Lordship pointed out 
that if the suggested novelty Jay in the 
detailed arrangements of she parts, quite a 
small change would make a great difference. 
Lord Halsbury in his judgment says as 
follows (p, 260*) : 
“There is no question here of being substantially 


“the same thing : there is nô question of any invention, 


for there is no invention. You might just as, well 
here register a three-legged stool; and if you have 
a three-legged stool of course you may say, ‘Oh; but 
it must be new, and there must be, in that sénse, 
some invention init." That may be; but it may be 
that the novelty of it, or whatever it may be, is 
something or other absolutely immaterial and even 
ridiculous. To my mind the real defect isin not 
drawing a distinction between those things which 
are really works of art, and designs which may be 
properly protected, and something, either a three- 
legged stool, or anything else of that sort, which 
anybody may describe as new, and nobody else has 


„ever made of the exact design before...Therefore in 


order to bring it within the Act of Parliament—and 
I think that you may, of course, bring it within the 
Act of Parliament in the case of the most common 
and ordinary things—the one thing must be an 
exact reproduction of the other; and the old view 
which we had in dealing with patents, that such 
and such a thing issimply a colourable departure, 
is no longer applicable. In order to bring it within 
the statute, it must be the exact thing; and any 
difference, however trifling it may be, or however 
unsubstantial, would nevertheless protect it from 
being made the monopoly of the particular designer 
who thought proper to make it. To my mind the 
difficulty is in giving a commonsense interpretation 
to a statute which makes everything capable of being 
made a peculiar and monopolized design.” 

The learned Counsel for the defendants 
also relied on the decision in Repetition 
Woodwork Co. &c. v. M. Briggs (4). Th that 
case the plaintiffs claimed relief on the 
footing that the defendants had infringed 
their registered design of a combined press 
for neck-ties or the like and box to contain 
collars and other articles. Lawrence, J. in 
his judgment states asfollows (p. 5587, 
col. 2): 

“It differs, in my opinion, essentially from that 
case in that there is nothing novel or Original in the 
shape and configuration or ornamentation of the de- 


_ Sign in the present case........ 


In the result, Ihave come to the conclusion that the 
design is neither novel nor original, and I further 
hold that, if contrary to my opinion, the registration 
of the design is valid, the defendant has not applied 
that {design or any fraudulent or obvious imita- 
tion of it to the box complained of in this action.” 

It is clear from these two decisions that 
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it has not-been laid dòwn that in the case 


“ of every design or pattern in order to bring 
-it within the statute. 


It must be the exact 
reproduction of the registered design or that 
the.words ‘fraudulent or obvious imitation’ 
in the section must be construed to mean 
exact reproduction, In the said cases it has 
been pointed out that where there was nu 
novelty or originglity about the registered 
design or pattern but it was merely a parti- 
cular arrangement of old and welleknown 
kinds of work, quite a small change would 
make a great difference. Lord Halsbury 


` points out particularly that a distinction 


should be drawn between those things 
which are really works of art, and designs 


- which may be properly protected, and some 
| things.which are the most ordinary things 


in the world withcut any novelty or origi- 
nality about them. It is only in cases where 
there is no novelty or originality about the 
‘design that the exact reproduction of the 
registered design would amount to an in- 
fringement of such a design and quile a 
emall change, however trifling it may be, 
would make a great difference. His Lord- 
-ship points out that these considerations 
would not apply in the case of designs which 
may be properly protected. 

The argument of the learned Oounsel for 
the defendants is erroneous inasmuch as he 


- contends that in every case of a registered 


design the plaintiff is not entitled to any 


-relief on the footing of an infringement of 
his design unless and until the defendant's 


- design 


is an exact reproduction of his 


design. He erroneously overlooks ths 


- distinction pointed out by Lord Halsbury 


mentioned above. On my finding that the 
design of the plaintiffs (the border and the 
background) is new and original and was 
not published. in British India prior to the 
date of registration, the contention of the 
learned Counsel for the defendants fails, 
and the question remains whether the 
defendants’ design is the whole of the 
- plaintiffs’ design or a fraudulent or obvious 
imitation thereof. It may be stated that 
s. 60, English Patents ard Designs Act, 
1907 (Ed. VII, e. 29) is in the same terms 
as s. 53, Indian Patents and Designs 
Act (II of 1911). In Dunlop Rubber Co., Lid. 
v. Golf Ball Development, Ltd. (5), Farwell, 
J. explains the meaning of the words 


“fraudulent” and “obvious.” He says as 
follows : (p. 279*) 
“In my judgment ‘obvious’ means something 


which as soon as you look at it, strikes one at onca 
- 5) (1935:48 RP- 0 268;. 75 S.J 173. . 
~ SPage of (1931) 48 R. P, G.—=[Ed]. 
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as being so like the original design, the registered 
design, as to be almost unmistakable. I think an 
obvious imitation is something which is very close 
to the originai design, the resemblance to the 
original design -being immediately apparent to the 
eye looking at the two. With regard to the word 
‘fraudulent, fraudulent I think does pre-suppose a 
knowledge ofthe registered design. I think it would 
be difficult for a Court to come to the conclusion 
thatan imitation was fraudulent unless the Oourt wag 
satisfied that the registered design had been known 
to the author of the alleged infringing design, and 
further, it seems to me that ‘fraudulent’ imports 
something in the nature of making use of the 
i It does not necessarily import 
deliberate intention to steal the property of the 
owner of the registered design. It does not import 
any intention to be fraudulent, because a person may 
be the author of a fraudulent imitation believing 
perfectly honestly that he has so altered the regis- 
tered design asto make them two different designs 
and so far ag his own mind and his own intention 
are conceraed, he may be honest in that sense. But 
fraudulent imitation seems to me to be an imitation 
which is based upon, and deliberately based upon the 
registered design, andis an imitation which may 
be less apparent than an obvious imitation; that is 
fo say, you may have a more subtle distinction 


- between the registered design and a fraudulent imi- 


tation, and yet the fraudulent imitation, although it 
is different in some respects from the original, and 
in respects which render it not obviously an imita- 
tion, may yet be animitation preceptible when the 
two designs are closely scanned and accordingly an 


infringement.” 
In Grafton v. Watson (6), Chitty, J. 


dealiog with the question of obvious imita- 
tion says ss follows (p. 434*, c. 1): 

“I think the designs should be looked at together, 
but then consideration should be givan to what 
would be the effect supposing that they were seen 
at different times, or supposing they were looked at 
a litte distance off. It appears to me, adopting 
the language of the plaintiff's witnesses, that viewed 
in either of those ways the imitation is obvious, 
It should be considered also how the patterns would 
look when worn asa dress, or as an apron, or used 
as a covering for furniture, and I bave very little 
doubt that a person going into a room and seeing 
them so used would say, as the plaintiff's witnesses 
have said, that there is such an imitation as to make 
it impossible to distinguish by memory alone the one 
from the other." | 

This was a judgment on a motion and 
was confirmed on appeal as appears in 
Grafton v .Watson (7), In Rose v. Picka- 


‘vant & Co. (8), Romer, J. dealing with the 


words “fraudulent” and “obvious” says as 
follows (p. 3327) : 

“Tt is not very easy to define a fraudulent, as 
contrasted withan obvious, imitation. As pointed 
out by Ootton, L.J. in a pageage presently to be 
cited, an imitation may be made unconsciously 
and in ignorance of the existence of tha design. An 
article is, therefore,an obvious imitation when itis 
apparent tothe eye that it has been copied con- 
sciously or unconsciously from the design. The 

(6) (4884) 50 L T 420, ; 

(7) (1885) 51 L T 141, 

(8) (1923) 40 R P O 320, ; 
ww BABA of (1884) 50 L. T.—jHd] o a L7 

{Page o: Yosi 408. P One| è A 
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phrase ‘obvious imitation’ accordingly covers cases 
of fraudulent copying though it isnot confined to 
such cases, and it seems to be clear that the Legis- 
lature, in using the phrase ‘fraudulent imitation’ is 
contemplating an imitation that is fraudulent with- 
out being obvious. It would therefore seem to be 
contemplating a case in which the differences between 
the article and the design are obvious and in which 
recourse must be had to extrinsic evidence to esta- 
blish the fact of deliberate copying. In such a 
ease the existence of comparatively unimportant 
differences fromthe design sufficient to prevent the 
imitation from being obvious is not a fact of 
which the imitator can avail himself,and may indeed 
be one of the elements of the imitator’s fraud.” 

The defendants have copied the plain- 
tiff's design of the border in all its details 
and have reproduced the same exactly. 
The defendants donot claim to have made 
up or devised their design. They admit 
having copied it. The design of the 
border is fJundoubtedly the most important 
part in the design of a printed sari. The 
only contention of the defendant is that 
the two designs are different inasmuch as 
the’ design of the defendants, background 
is different from the desiga of the plain- 
tiffs’ background. I hold that the defen- 
dants being admitted imitators, are not 
entitled to avail themselves of the said 
difference in the two designs. I hold that 
the defendants’ design is an obvions and 
a fraudulent imitation of tke plaintiffs’ 
“ design. 

The seccnd contention raised by the 
‘learned Counsel for the defendants is that 
the design was applied, at the instance of 
the defendants, in Japan, and as the Indian 
Patents and Designs Act does not apply to 
Japan, the defendants are not guilty of an 
infringement of the plaintiffs’ design under 
s. 53 (1) (a). The learned Counsel for the 
defendants argued that the application of 
the design must be in British India to 
entitle the plaintiffs to maintain any action 
against them. He argued that, if the defen- 
dants in Bombay asked the Japanese 
manufacturers to apply the whole of the 
plaintiffs’ {design to their goods and asked 
them to send such goods to Abyssinia, there 
could be no infringement of the plaintiffs’ 
design. The short answer to this conten- 
tion is contained in the last line of s. 53 (1) 
(a) which provides “or to do anything with 
a view to enable the design to be so 
applied.” The argument with regard to 
the goods for Abyssinia is fallacious for the 
fallacy of it lies in disregarding the words 
“to be so applied” in the said section. In 
view of the clear provision of the said section 
covering this point, it is not necessary to 
discuss this contention at any length. If 
an authority be needed on this point, there 
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is one in Haddon &Co. v, Bannerman 19), 
It must be borne in mind that under the 
section I am concerned witb, it is not the 
application which has to be fraudulent but 
the imitation should be considered as 
“fraudulent or obvious” cr not, I hold that 
the plaintiffs are entitled to sue the defen- 
dants under the said section as the defen- 
dan!s caused the design to be applied to 
their gcods and imported the same for 
sale in British India. 

The third contention of the learned Ccune 
sel for the defendants is that the plaintiffs 
are not entitled in any event to an injunc: 
tion in terms of prayer (a) of the plaint: 
He ccntends that the injuncticn should be 
restricted to British India, and_secondly, for 
the period of the ecpyright. His contention 
is correct that the injunction must be 
restricted to British India. With regard to 
the period of the injunction, it must no 
doubt be restricted to the period of the 


_ copyright in respect of future infringements 


of the plaintiffs’ copyright ; but with regard 
tothe ten cases of the goods in suit, the 
injunction must be permanent. 

The fourth contention of the learned 
Counsel for the defendan's is that the plain- 
tiffs are not entitled to the relief claimed 


_in prayer (b) of the pcint, viz, delivery up 


on oath of the goodsin suit to ths plaintiffs 
for destruction. The argument of the 
Jearned Counsel for the defendants is that 
a copyright is a statutory right and the 
remedies for the infringement of a copy- 
right are also statutory and are contained 
in s.53 (2) (a) and (b) of the Act. He 
submitted that as the said Act provides the 
said specific remedies for an infringement 


_of a copyright. no other remedy is available 


to the plaintiffsor could be granted by the 
Court. He submitted that in the sevtion 
of the Act which provides the remedies, no 
provision is made for delivery up, cf the 
gocds to the plaintiffs for destruction and 
therefore the Court has no power to grant 
the relief prayed for under prayer (b) of 
the plaint. He referred to Halsbury’s Laws 
of England, Vol. 27, p. 726, Art. 1303, where. 
it is stated that the law as to the protection. 
of designs is of purely statutory origin. He 
also referred to Arts. 370 to 373 at pp. 18% 
to 190 of the same volume. The learned 
Counsel for the defendants referred to the 
decision in Calico Printers Association, Ltd. 
v. Gosho Kabushiki Kaisha, Ltd. (10:. That. 

(9) (1912) 2 Ch. 602; 81 LJ Ch. 766; 107 L T 373;- 
29 RPO 611; 56 8 J 750. 

(10) .88 Bom. L -R 823; 165 Ind. Oas. 994:A I R 
ne Bom. 408; 9 R B 198; TL R (1937) Bom. 


1939, 


was a decision on a summons taken out 
by the defendants calling upcn the plaint- 
iffs to elect whether they claimed from the 
defendants an account of the profits made 
by the defendants from the sales or 
damages under s. 53 (2) (b) cr the payment 
of asum as a contract debt under 5. 53 (2) 
. (a) of the Act. The question of the election 
between the said two remedies was the 
only dispute before the learned Judge on 
that summons. Inthe course of the argu- 
ment on the said summons it appears that 
the question was raised whether in the 
event of tbe plaintiffs electing to recover 
only the sum of Rg. 1,000 under s. 53 (2) 
(a) of the Act, they would be precluded 


from claiming and getting an injunction ~ 


also along with that sum. It was pointed 
out tothe learned Judge by the plaintifis’ 
Oounsel that the remedy by injunction for 
the infringement of a right to property was 
open to the person whose right was infringed 
even if such right .was created by statute, 
unless the statute expressly or by necessary 
implication excluded the equitable remedy, 
The learned Counsel for the defendants 
particularly relied upon a passage in the 
said judgment which is as follows: (p. 826*): 

“Section 53jtherefore being a self-contained Code in 

itself, and the two parts of s,53 (2) being clearly 
disjunctive as I have said before, there is no doubt 
that the plaintiffs are put to their election.” 
. At p, 827* the learned Judge has stated 
Clearly that he did not think if necessary 
to express any Particular opinion with 
regard to the plaintiffs’ claim for an injunc- 
tion in theevent of the plaintiffs electing 
to recover only the sum of Rs. 1,000 under 
s. 53 (2) (a). The point raised by the 
Jearned Qounsel for the defendants before 
me is thus not dealt with or decided by the 
learned Judge. 

Thè learned .Advocate-General for the 
plaintifs pointed out that ss. 58 and 59, 
Patents, Designs and Trade-Marks Act of 
1883 provided statutory remedies for in- 
fringements of copyrights in England. 
In the said sections there was no provision 
with regard to delivery up of infringing 
goods to the plaintiffs for destruction ; and 
s. 60 of the Act of 1907, as I have pointed 
out above, is in the same terms ass. 53 of 
our Act; but as the equitable remedies 
which the Court is entitled to grant under 
its general jurisdiction have not been ex- 
cluded by the statute expressly or by neces- 
sary implication, the Courts in England 
have always granted the relief under their 


- ¥Pages of 38 Bom. L, R.—[Ed.] 
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general jurisdiction in actions-for infringe- 
ment of copyright under the Acts. 

The learned Advocate-General hag refer- 
red to numerous cases in which in snits for 
infringement of copyright under the Acts 
in England, crders were made by Courts 
for delivery up of the infringing goods. 
Those cases are Oliver & Co. v. Thomley 
& Co. (11) (1923) 40 R. P. ©. 315, Dunlop 
Rubber Co. Lid. v. A. A. Booth & Co., Ltd. 
(12) (1931) 48 R. P. O 315; (1927) 14 R. P.O. 
503; (1928) 45 R. P. O. 71 (1932) 49 R. P. C. 
113; (1933) 50 R. P. ©. 332 and Hol: v. 
Bradbury (18) ab p. 903*. From these 
it is clear that the equitable remedies in 
respect of an infringement of a copyright 
ars not excluded by the statute and the 
plaintifis are entitled to ask for delivery 
up of the goods in suit to them for destruc- 
tion. 

The learned Counsel for the defendants 
submitted that the remedy by way of deli- 
very up was not for the protection of the 
plaintiffs and suggested that the defendants 
should be allowed to re-ship the said goods 
from Bombay to Japan. I cannot accept 
the said suggestion. The goods in the suit 
are saries and it may be that they may be 
sent back to India at some time or other. 
It is not proper that the saccessful plain- 
tifs should be put to the trouble later on, 
of seeing that the same goods are not 
imported into British Indi: again. Tha 
usual order for delivery up is, I think, the 
proper order in the suit. The defendants 
have infringed the plaintiffs’ rights and 
cannot complain of the usual order being a 
hardship to them. The learned Advocate- 
General stated that he does not ask for 
relief under prayers (d) and (e) of the plaint 
but asked fur general nominal damages 
under prayer (f) of the plaint. I therefore 
pass a decree for the plaintiffs in terms of 
prayer (a) but restricted to British India 
and for the period of the flaintiffe’ copy- 
right, under prayer (b) as prayed, and under 
prayer (f) for Rs. 100 as general nominal 
damages and the costs of this suit and 
interest on decree at the rate of six per 
cent. per annum. 

D. Suit decreed, 


(11) (1896) 13 R P O 499. 

(12) (1926) 43 R P O 139. 

(13) (1879) 12 Oh. D 886; 48 LJ Ch 673;41L T 
153; 28 W R 39. 
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NAGPUR HIGH COURT 
Miscellaneous Appeal No. 111 of 1937 
September 22, 1938, 

: Niyoe!, J. 
GU LA BOHAN D—PLAINTIFE— APPELLANT 
versus R 3 

KISHANLAL—DeEven DANT— RESPONDENT 

Central Provinces Courts Act (I of 1917), s. 26— 
Appeal filed in Court of Additional District Judge 
must be régarded as presented in District Cours. 

The Additional District Judge is clearlya Judge of 
the District Court although his power to exercise the 
jurisdiction of the District Court is restricted. 
‘Whenever the Additional Judge- hears and deter- 
mines an appeal, the appeal would be deemed to be 
heard and determined by the District Court to 
which he is an Additional Judge. | : 

Held, that the appeal presented in the office of the 
Additional District Judge, Khamgaon, must be 
regarded ashaving been presented to the District 
Court, West Berar, Akola, and hence to the proper 
Gourt. Although the presiding officer of that 
section of the District Court which had -its venue at 
Khamgaon had himself no jurisdiction to hear the 
appeal, it cculd not be held to have been presented 
to an. improper Court. Allthat the Additional 
District Judge had to do was to submit the appeal 
to the District Judge who was the Ohief Judicial 
Officer in charge of the District Court of Akola 
and to have it transferred to a Judge ofthat Court 
competent to hear and determine the appeal. Instead 
of doing £o, he returned the appeal to the appellant 
for being presented to the Additional District 
Judge, Akola, but that returning of the appeal and 
jts representation at Akola could not impair the 
validity of the original presentation of the appeal, 
the appeal was merely transferred from one section 
of the District Court to another and not from one 
Gourt to another Court. Sirajuddin v. Sonilal (1) 
and Zumbarlal Chhotelal v. Sitaram (2), relied on. 

Misc. A. from an order of the Court of 
the Additional District J udge, Akola, dated 
March 8, 1937, in Oivil Appeal No, 42-B 
of 1936 confirming the order of tie Sub- 
ordinate Judge, Second Class, Khamgaon, 
dated May 2, 1936, in Miscellaneous Judicial 
Oase No. 202 of 1935 arising out of Civil 
Suit No. 35 of 1932, dated October 31, 


1934. 


Mr, A. V. Wazalwar, for the Appellant. 

Rai Bahadur D.N. Choudhary, for the 
Respondent. 

-Order.—This isan appealfrom an order 
dated March 8, 1937, passed by the Addi- 
tional District Judge, Akola, in Civil 
Appeal No. 42-B of 1936 dismissing the 
appeal as barred by time. ; 

The facts are thata decree which has 
been passed by the Subordinate Judge, 
First Olass, Khamgaon, in Oivil Suit 
No. 35 of 1932 decided on October 31, 
1934, was transférred for execution tothe 
Subordinate Judge, Second Class, Kham- 
gaon, for the reason that the decree was 
for Rs. 537-8-0 thatis less than Rs. 1,000 
in value, That Court disposed of certain 
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Claim exceeding Rs. 1,000, it 


ilio . 
matters under s. 47, Civil Procedure Code. 
The decree-holder who was aggrieved by 
that order presented an appeal in the Court 
of the Additional District Judge, Khamgaon, 
on June 29,1936. Under an office , order 
issued by the District and Sessions 
Judge, West Berar, akola, on September 23, 
1933, the Additional District Judge, Kham- 
gaon, was empowered to hear civil appeal 
not over Rs. 1,000 in value. The Addi- 
tional District Judge, Khamgaon, found that 
the order having been passed in execution’ 
of adecree in a suit tried by the Sube 
ordinate Judge, First Class, involving-a 
rightly 
returned the appeal to the decree-holder for 
proper presentation on. September 25, 
19-6. The decree-holder pursuant to that 
order presented it in the Court of the 
Additicnal District Judge Akola on Septem- 
ber 26, 1936 The lower Appellate Court 
found ilat tke appeal was barred by time 
as it was presented beyond time and no 
explanation was given to account for the- 
mistake on the part ofthe senior pleader 
who had first presented the appealin the 
Additional District’ Judge's Court at. 
Khamgaın on June: 29, 1936. The lower 
Appellate Cuurt was unable to persuade 
iteelf that the errur was tLe outcome of 
any bona fide mistake on.the part of the 
appellants Counsel and therefore declined 
to condone the delay by giving the 
appellant benefit of s. 5 ors. 14 of the 
Limitation Act. re 

Tt appears to me that, before any question 
of bona fide mistake can arise,.it has 
first to be determined whether the presenta- 
tion of an appeal in the Court of ‘the 
Additional District Judge, Khamgaon, was 
not a presentation of appeal to the proper 
Ocurt which in this case ‘was the District 
Court. In my opinion the presentation of 
appeal in the Additional District Judge's 
Court at Khamgaon was a presentation 
of appeal to the District Court, West Berar, 
Akola. In Sirajuddin vV. Sonilal (1) and. - 
Zumbarlal Chhotelal v. Sitaram (2) appeal 
was presented to the District Judge, where- 
as it ought to have been presented tothe 
Additional District Judge, and in -both > 
these cases, it was held that the presenta- 
tion of the appeal was’ made to the proper 
Gourt and that when: the District Judge - 
transferred the appeal tothe Judge who 
was empowered to hear and determine . 
the appeal, the District Judge was merely - 

(1) A I R 1928 Nag 199; 109 Ind. Oas.19. an 

(DIL R 1937 Nag: 219; 171 ‘Ind, Oas. 371; ATR 
1937 Nag 60; 10 R N 109, 
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° transferring the appeal from one section of 
the Court to another. In this case it is 
urged by the learned Counsel for the 
respondent that presentation of an appeal 
to the Additional District Judge's Oourt 
cannot be deemed to be presentation of 
appeal to the District Court. I am unable 
to assent to this argument in view of the 
plain provisions of the Oentral Provinces 
Oourts'-Act. :Section 14 of that Act 
enumerates three cl&sses of Subordinate 
Civil Courts, (a) the District Court, (b) 
the Court of the Subordidate Judge of 
k the First Class and (c) the Court of the Sub- 
ordinate Jugde, Second Olass. It is clear 
that there are only three Courts as opposed 
tothe Judges who are the presiding officers 
thereof. Now the District Court may be 
presided over by one Judge or by more 
than one. When the District Court is 
presided over by more than one Judge, 
the Chief Judge of that Court is called 
the District Judge and the others are 
called Additicnal District Judges who are 
appointed by the Local Government under 
s. 26 of the Central Provinces Courts Act. 
The wording of that section is significant. 
_ “Whenever it is considered necessary or expendi- 
‘ent’ sgo to do, the Local Government may appoint 
an Additional Judge or Judges to any District 
Court and the High Court may appoint an Additional 
Judge or Judges to the Court of a Subordinate 
Judge (of either class); aud any such Additional 
Judge shall exercise the jurisdiction of the Court 
to which he is appointed and the powers of a 
Judge thereof, subject to any general or special 
orders of the authority by which heis appointed 
ae the class or value of suits and appeals which 
he may try, hear and determine and subject also 
in respect of the distribution of the businese of 
the Court tothe control of the Judge thereof.” 


Now that. section makes a distinction 
between the District Court and the juris- 
_- diction of the Additional Judge to that 
~ Court, The Additional Judge is clearly a 
Judge of the District Court although his 
power to exercise the jurisdiction of the 
District Oourt is restricted. Whenever the 
Additional Judge hears and determines 
an appeal, the appeal would be deemed 
to be heard and determined by the 


District Court to which he is an Additional - 


Judge and from his decision, as being 
the decision of a District Oourt, an appeal 


lies tothe High Court under e, 20 (e) of. 


that Act. That clearly shows that the 
Judge must be contra-distinguished from 
the Court. Suits or appeals are presented 
not to the Judges but to the Courts and 
< therefore when the appeal in this case 
was first presented on June 29, 1986, in 
the office of the Additional District Judge, 
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Khamgaon, it musti be regarded as having 


‘been presented to the District Oourt, West 


Berar, Akola. Although the presiding 
officer of that section of the District Court 
which had its venue at Khamgaon had 
himself no jurisdiction to hear the appeal, 
it eculd not be held to have been present- 
ed to an improper Court. All that the 
Additional District Judge had to do was 
to submit the appeal to the District Judge 
who was the Chief Judicial Officer in 
charge of the District Court of Akola 
and to have it transferred toa Judge of 
that Court competent to thear and determine 
the appeal. Instead of doing so he returned 
the appeal to the appellant for being pre- 
sented to the Additional District Judge, 
Akola, but that returning of the appeal 
and its representation at Akola could not 
impair the validity of the original presenta. 
lion of the appeal on June 29, 1936. The 
appeal was merely transferred from one 
section of the District Court to another 
and not from one Court to another Court. 
Therefore the appeal must be regarded as 
having been presented on June 29, 1936, 
which was done within time and must 
be deemed to be pending inthe District 
Court since that day. It would, therefore, 
appear that no question of limitation in 
reality arises inthe case. If there was. 
any mistake in presenting the appeal 
at Khamgaon in-tead of at Akola, it was 
nota fatal mistake; an entry by a wrong- 
door willnot make the entry any the less 
an entry into tbe right Court. It was a 
mistake of procedure and not of jurisdic- 
tion. It is unnecessary therefore to go 
into the question whether that mistake 
was bona fide or not. . 

Phe result isthat the lower Appellate 
Court’s order is set aside and the case is 
gent back to that Court for being heard on ` 
merits. The costs of this appeal willabide 
the issue. Oounsel’s fees Rs. 20, 

D. Case remanded. 


bea kena Ta 


MADRAS HIGH COURT 
Oriminal Revision Petition No. 328 and 
Petition No. 313 of 1938 
September 27, 1938 
LAKSBMANA Rao, J. 
MARUDA PILLAI—PETITIoONsR 


versus 
NARAYANASWAMI PILLAI AND OTHERS 
- — RESPONDENTS 
Penal Code (Act XLV of 1860), s, 18B—Refusal to: 
file complaint under—Appeal, tf lieg. - areas 


388 


No appeal lies against the refusal of a public 
rag to file a complaint under 's. 188, Pena) 

ode. 

Or. R. P. from the order of the District 


Magistrate, Tanjore, dated February 
18, 1938. 

Mr. K. V. L. Narasimham, for the Peti- 
tioner. 


Mr. N. Somasundaram, for the Respon- 
dents. 

The Public Prosecutor, for the Orown. 

Order.—The view of the District Magis- 
trate that no appeal lies against the refusal 
of a public servant to file a complaint under 
s. 18x, Penal Code, is correct and there js 
no substance in this revision-petition. It 
ig, therefore, dismissed. 

N.-D. Petition dismissed. 





ALLAHABAD HIGH COURT 
Miscellaneous Oase No. 13 of 1938 
December 21, 1938 
BENNET AND Verma, JJ. 

EMPERO R—PROSEOUTQR 

i Versus 

GAJADHAR PRASAD—Oppositg PARTY 

Contempt of Court—Memler of Legislative Assembly, 
issuing instructions to District Magistrate in respect 
of pending criminal case—He is guilty of contempt 
of Court 

No member ofthe Legislative Assembly has any 
right to interfere in the course of the adminis- 
tration of criminal jnstice. Where therefore a 
member of a Legislative Assembly taking advant- 
age of his position issues instructions to a District 
Magistrate in respect of a pending criminal! case, 
which can only beissued by the High Oourt, he 
is gailty of contempt of Oourt. 

The Government Advocate, for the Crown. 

Bennet, J.—This is a case for contempt 
of Court against Mr. Gajadhar Prasad, 
M. L.A, on the complaint of the District 
Magistrate of Benarcs. There was acom- 
plaint made by one Behari against Ram 
Lachhan Singh on August 3, 1938, to the 
District Magistrate and after Police enquiry 
which was against the complainant, a Ma- 
gistrate ordered the issue of summons to 
the accused on September 22, 1933, under 
es. 447, 426 and 504, Indian Penal Ocde. 
A letter dated August 25, 1938, but post- 
marked September 12, 198%, was sent by 
the present accused to the District Magis- 
trate. This letter statesthat the case of 
Behari against Ram Lachhan Singh was a 
true case and that the Districi Magistrate 
should have a proper enquiry made by the 
0. I. D. and have the accused Ram Lach- 
han Singh punished if the matter was prov- 
ed and that he should n 
gamindar not to keep an ex-convict and 
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also -write to the. 
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high-handed person, meaning the accused ` 
Ram Lachhan Singh. This letter was ex- 
tremely objectionable and should not have 
been written when an enquiry was pending _ 
into a criminal complaint. On October 
10, 1938, a second letter was written by the. 
accused to the District Magistrate about the - 
complaint of one Nanak Ram a student, 
against five caste Hindu zamindars and 


` the letter asked that thè District Magistrate 


should withhraw the case which was pcnding 
under s. 107, Criminal Prozedure Code. It 
is clear that by these letters the accused 
thought that his position as a member of 
the Legislative Assembly entitled him to 
issue instructions to the District Magistrate 
which should only be issued by the High 
Court. Nomember of the Legislative 
Assembly has any right to interfere in - 
sucha manner in the course of the admi» 
nistration of criminal justice. When the 
matter was brought to the attention of the 
accused by the District Magistrate on , 
November 10, 1938, a letter of apology was 
written by the accused to the District 
Magibtrate. When the District Magistrate 
became aware of tke second lotter, Le asked 
the accusedon November 16, 1938, to give ` 
an undertaking for the future not to intere ` 
fere inthe administration of justice, In 
reply to that letter the accused wrote on 
November 28, 1932, stating: “The question 
of giving an uadertnking hardly appears 
necessary or graceful.’ It was in conse 
quence-of that letter that this Court issued 
a notice tothe accused. He has appeared 
to-day and he has given an undertaking as 
follows : 

“Tam extremely sorry that I wrote the letters. I 
offer an unqualified apology for my action which I 
sincerely regret. I throw myself at the merey of 
tHe Court. Ihave already sent an apology jo the: 
Collector and Magistrate of Benares, I beg to assure 
you thathereafter I shall never make such a 
mistake and shall never write about any pending 
case in the future.” 

We consider that this undertaking is 
sufficient to meet the circumstances of this 
case and accordingly we accept the apology 
of the accused. The proceedings, therefore, 
may be tiled. We make no order as to costs. : 


8. --Order accordingly. 
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NAGPUR HIGH COURT 
, Miscellaneous Civil Application No.7 
of 1937 
November 26, 1937 
: Stons, O. J. AND Niyoar, J. 
1 . GANPATRAO ayy otTseEs— 
APPLIOANTS 
versus 
ISAW ARSING AND ANOTAER— 
NON-ARPLIOANTS 

Hindu Law—Joint family—Contract by manager 
~—Ratification —Manager mortgaging family pro- 
perty not for benefit of family—Other brothers 
by agreement admitting debt — Agreement mot 
communicated to mortgagée—Mortgage, if ratified by 
other brothers—Contract—Ratification— Alienation 
~-Legal necessity—Property yielding decent income 
Small amount to pay land revenue raised on 
mortgage— Alienation, whether for benefit of 
family—Civil Procedure Code (ActV of 1908), 
8 110—Legal principles applied in case well- 
defined—Its misapplication, whether raises sub- 
stantial question of law. 

There can be no ratification of acontract unless 
it is communicated b. the other side or that subse- 
quent actions show an approbation of the contract. 

Where, therefore, a manager of a joint Hindu 

family raises a loan on 'a mortgage, which is not for 
the benefit of the family and by a subsequent 
agreement between the brothers who were members 
of the family, the debt is admitted by them but 
the agreement is not communicated to the mortgagee, 
the agreement does not amount to a ratification of 
-the mortgage debt by the other brothers. Raja- 
, gopalacharyulu v. Secretary of State (2), explained. 
Benjamin Scarf v. Jardine ‘3), and Codling v. John 
Mowlem & Co, Ltd. (4), referred to. 


It isimpossible to give a precise definition of the 
expression “benefit of the estate” applicable to all 
cases. It must consequently follow that whether 
or not a particular transaction is beneficial will 
depend on the particular circumstances of each 
case. The purpose of a loan may be necessary; yet 
the debt may not be necessary if the property was 
yielding, decent income; the alienation would be 
much less necessary if the amount isso small that 
it could have been raised on personal security. 
Where, therefore, a family property yielding 8 
decent income is mortgaged by the manager for 
paying off arrears of land revenue, the alienation 
cannot be said to befor the benefit of the family. 
Hunooman Persaud Pandey v. Babooee Munraj 
Koonwaree (8), explained. Palaniappa Chetty v. 
Levasikamony Pandara Sannadht (7), relied on. 

‘Where the legal principles such as was applied in 
the case are well defined, a mere misapplication of 
these ` principles does not raise any substantial 


question of law. Mathura Kurmi v. Jagdeo Singh 


(9) and Umrao Bibi v. Ramkishen (10), relied on, . 

Misc. O. App. for leaveto appeal to His 
Majesty the King in Oouncil, under 
O. XLV, r. 2 of the, Civil Procedure Code, 
against the judgment and decree passed 
by the Division Bench, consisting of the 
QOhief Justice and Mr. Justice Niyogi, in 
First Appeal No. 112 of 1933, dated 
November 18, 1936, reported in 180 Ind. 
Oas. 027, arising out of Civil Suit No. 1 
of 1930, dated April 29, 1933, of the 


@aiteafead v. tonWaksine (NAG) 356 
Court of the Additional District 
Wardha. 


Judge, 


Mr. M. R. Bobde, for the Applicants, 

Mr. T. L. Sheode, for the Non-Applicants. 

Order.—This is an application for a 
certificate of leave to appeal to His 
Majesty in Council from the judgment 
in First Appeal No. 112 of 1933, Ganpat 
Rao v. Ishwar Singh 1¢0 Ind. Cas. 627 (1) 
whereby the original Oourt's decree was 
affirmed. 

To appreciate the points now raised, it 
will be useful to recite the salient facts. 
The suit was instituted to recover Rs 64,000 
due on a mortgage deed which had been 
executed on July 2, 1922, by Himmat 
Singh (husband of defendant No.1) for 
himself and as representing his half 
brothers, [shwar Singh and Lal Singh, 
then minors. Their father died about the 
year 1918 leaving behind considerable 
property consisting of money lending 
business to the extent of Rs 64,000, 1100 
Khandis of grain, 16 villages but no debts. 
Athis death Himmat Singh was aged 
16, Ishwar Singh 2 and Lal Singh was in 
graemio matris. Soon after Himmat Singh 
ccmmenced borrowing loans which even- 
tually culminated in heavy incumbrances 
on. tke family property. The suit bond for 
ks. 33,000 was executed for the purpose 
of satisfying old debts which had been 
partly borrowed for payment of land 
revenue. By 1928 the financial condition 
of the brothers became critical and they, 
in order to save their estate, entered 
into an arrangement among themselves to 
ensure proper management of it and liqui- 
date their débts. Under that arrangement 
thé entire property wasto be managed by 
an outsider without the interference of any 
of the brothers. The document which 
embodied this arrangement contained 
following recitals: ‘We are indebted to 
him (i. e., the’ plaintiff) and Ghatate and 
others. It is necessary for us to re pay their 
debts.” That document was executed on 
July 4, 1928. It was. followed by a letter 
written by Ishwar Singh to his brother 
Himmat Singh on July 17, 1928. That 
letter contained following recitals: “We 
owe moneys to Dewaji Sonar (the plaintiff) 
and others. We all admit the said debts.” 

The plaintiffs were unable to prove that 
the debts borrowed by Himmat Singh 
were justified by legal necessity, but they 
raised two contentions: (1) that the agree- 
ment dated July 4, 1928, entered into by 
se 180 Ind, Cas, 897; A I R 1938 Nag 476; 11- RN 
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the.brothers inier sẹ and the letter dated 
July 17; 192%, amounted to ratification or 
affirmation of the plaintiffs’ mortgage, and 
(2) that some amount which Himmat 
Singh had borrowed to pay off-arrears of 
land revenue was payable by his brothers 
as the payment of the land revenue averted 
sale of the villages; in other words, that the 
sum was borrowed for the benefit {of the 
family. The trial Court overruled these 
contentions. On appeal both these points 
„were unsuccessfully pressed in this Oourt. 
- Now, in this proceeding it is urged that 
the aforesaid contentions involve a sub- 
stantial question of law. We are unable 
-to assent to these contentions for the 
reasons which follow. 

“It is common ground that the agree- 
ment which the brothers concluded among 
themselves was not communicated to the 
mortgagees. Weheld on examination of 
the authorities bearing on the subject, that 
there can beno ratification of a contract 
unless it is communicated io the other 
side or that subsequent actions show an 
approbation of tke contract. It is argued 
that the correctness of the law eo enunci- 
ated is not beyond controversy and: that 
there may reasonably te room for difference 
of opinion. The opinion express:d by 
Sadashiva Ayyar, J. in Rajagopalacharyulu 
v. Sccre‘ary of State (2) is referred to by 
way of an illustration. This case was 
considered by usand we were of opi- 
nion that Sadashiva Ayyar, J., did rot differ 
in principle as is evident from the learned 


Judge's observations at p. 1025*, viz. 

“The engagement of the Government has to be 
gathered, not from formal communications passing 
‘In large numbers between the Governor-in-Council 


‘appear 
Sadashiva Ayyar, J., 
Ayling, J„ in the light 
Indian Contract Act. ] I 
been already referred to in our judgment 


of as. 196-250 of the 


and that opinion is in consonance with the- 


dicta of Lord Blackburn in Benjamin Scarf 


ine (3) and Atkin, J., (as he then 
ý a Ind. Cos. 107;A IR 1914 Mad 


T 454; (1913) M WN 9 


9 
37. 
UML GB 612; 47L T 258; 


62) TA O 345; SLL I 
893.0 
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‘understanding 


_of family property 


His opinion has. 
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wa) in Codling v. John Mowlem & Cos Iad, o’ 


It is, however, contended that the cont’ 
siderations which apply toratification of acta, 
of agénts cannot be imported into Hindi 
Law. This is a fresh argument since at,” 
the hearing of the appeal, the appellants/ 
learned Counsel himself relied on Katier's 
Law of Agency, pp. 287 288. There is no 
sound reason why, when the appellant 
asks this Court to make the manager's còn- 
tract binding on other co-parceners, “the 
principles of contract cannot enter into 
consideration. Moreover, even confining, 
the case to Hindu Law alone, it canmat: 
be denied that an dffirmation of the 
manager's act of borrowing loan or alies, 
nating family property is a solemn juristi 
act. That presupposes deliberation: 
Their Lordships of the Privy Council . 
while dealing with the nature of rever», 
sioner’s alleged consent to widow's aliena» 
tion mace important observations which 
are pertinent to the point under considera’ 
tion. They areas follows: ` 

“Their Lordships think that when a ‘stringent 


a 


course of the argument in Jiwan Singh v. Misri- 
tal (5) arising out of an alleged consent by the 
reversioners, is sought to he enforced against 


them, such consent’ must be. established by posi» . 


tive evidence that upon an intelligent. unders | 
standing of the nature of the dealings they. cone 


‘equity’, touse Lord Hobhouse's expression in thei, 


<= 


curred in binding their interests; .and that such - 


consent should not be inferred from ambiguoug 
acts or be supported by dubious oral testimony. 
such as appears to have relied upon in this case,” ~ ` 

In Hart Kisan Bhagat v. Kashi Prasad 
Singh (6) there was no evidence in the 
case to show that the so-called affirma- 
tion was the outcome of the intelligent ' 
of the nature of the 
manager's dealings and the contention 
now raised is devoid of any force. oN 

The next question is whether the transfer 
to secure ` a loan 
incurred to pay off arrears of land revenue 
was for.the benefit of the family. To say- 
that the loan averted the sale of the 
villages: is but to ‘present ‘a superficial 
aspect cf the case. As théir Lordships.cf the, 
Privy Council observed in Palaniappa Chetty- 
v, Devasikamony - Pandara Sannadht (7) it 

(4) (1914) 2 K B61 at p. 66;83 L JKB 445; 108 
L T 1033; 29 T L R 619; 6 B WOO 767, sy, 

(5) 23 I A lat p. 4;18 4146; 6 Sar 675 (P O). - 

(8) 42 O 876 at p. 886; A IR 1914 PO 90; 27 Ind.. 
Oes. 674; 42 IA 64,17 M L T15; 19 OWN 470;- 
21 O L J 225;28 M L J 565; 17 Bom LR 426; {1915)- 
MW N 5HP O). 

(7) 40 M 709 at p. 718; 39 Ind. Oas. 722; A IR 1917 - 
P O33; 44 IA lat; 21 OWN 729; 15 A LJ 485; 1.P. 


LW 697; 33MLJ 1,19 Bom L R567; 22 ML T.. 


N 507; 26 OL J 1536 L W 222 (PO) 
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-ig impossible to give a precise definition 
ofthe expression “benefit of the estate” 
applicable to all cases. It must conse- 
‘quently follow that whether or not a parti- 
cular transaction is beneficial will depend 
oh the particular cirumstances of éach 
case." On an exhaustive consideration of 
-the material facts bearing on the issue, 
we ‘find that the alienation of family 
property was not beneficial to the family. 
The purpose of alban may be necessary; 
yet the debt may not bo necessary if 
the property was yielding, as in this case, 
decent income; the alienation would be 
much less necessary if the amount is so 
small that it could, as in this case, have 
been raised cn personal security. Our 
attention is invited to the classical dictum 
of their Lordships of the Privy Council 
in Hunooman Persiud Panday v Babooee 
Munraj Koonwaree (8) and it is urged 
that a creditor or an alienee is “not 
affected by the precedent mismanagement 
of the estate.” True; but that is so where, 
to use their Lordships’ expression, ‘tae 
charge is one that a prudent owner would 
make inorder to benefit the estate.” It 
is only in sucha case that‘'a bona fide 
` lender is not affected by the precedent 
mismanagement of the estate’. It will 
- not do to overlook the vital qualification 
introduéed by the words “a prudent owner” 
and “a bona fide lender”. On these esdential 
Points the findings are wholly against the 
transferees. f 
“We are of opinion that this case does 
‘not’ raise eny substantial. question of law. 
The legal principles such as were applied 
in the case are well defined, about the 
correctness of which -there ‘can’ be no 
‘ reasonable divergence of opinion. Tas 
` case does not involve any such point of 
law as would call. for fresh definition or 
enunciation. Granting for the nonce that 
the well recognised principles of law 
were misapphed, such misapplication does 
not raise anysubstant:al questioa of law, 
vide Mathura Kurmi v. Jagdeo Singh (9) 
and Umrao Bibi v. Ram Kishen (10). 
` The application is dismiseed with costs. 
Counsel’s fee Rs, 50, - 
B. Application dismissed. 
(8)6 MIA 393 at p.423; 18 WR 5l; 2 Suther 29; 
l Sar 552 (P U). 
(9) 50 A 208; 107 Ind. Cas, 33; AIR 1928 All 61; 


a ALJ 970. 
(10) 13 L 251; 134 Ind, Oas. 790; A IR 1931 Lah 
753; 32 P L R $99; Ind. Rul, (1931) Lah 998. 
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.'ALLAHABAD HIGH COURT . 
- Full Bench 
Miscellaneous Case No. 217 of 1933 
January 13, 1939- 

BENNET, IQBAL AHMAD AND ALEI, JJ. 
Sh. FITRAT HUSAIN AND anorder 
—PLAINTISFS 

versus ; 
LIAQAT ALI AND ANOTHER— 
DEFENDANTS 

Agra Tenancy Act (III of 1926), ss, 14, 15, 15 (3), 3 
(15)—Ex-proprietary tenancy arises in land and 
not intrees of grove—Proprietary right in sir 
land having grove on it, transferred — Right to 
possession of trees and their fruits, whether remains 
with transferor till he reliquishes it undzr s. 15—~ 
Agreement that transferee may cut” down trees in 
grove on sir land as timber, whether contrary to 
a. 15—“Reasonable grounds” under s. 15 (3), what 
constitute—Transferee of proprietary rights in air 
band having grove ontt, whether has right to take 
ex-proprietary rent—Hxz-proprictary rights, whether 
accrue in favour of transferor~Owner of grove 
standing on sir plot, tf can sell or mortgage yrove 
alone—kent, if can be assessed on plot so long as 
grove exisis~“Grove” is distinct fram “grove-luad” 
under s. 3 (1i)—Transfer of Property Act UV of 
1882), s. 8—Title to trees passes with transfer of 
propriet sry rights in Land—Precedents — Decisions of 
Board of Revenue—Vatue of. 

lix-proprietary rights arise only in the land and 
not in thetrees constituting the grove and the 
reason for this is that cultivatory rights exist in 
the land and not in the trees. Yakub Ali v, 
Lajammul Husain (2), relied on. |p. 560, col, 2.] 

Per Bennet, J.—A right of occupahey implies 8 
right to occupy the land. The Agra Tenancy. 
Act intends that the ex-proprietary tenant will 
some benefit from his tenancy, 
otherwise there would be no point in making the 
distinction. The benefit which he will receive 
must bethe use and usufruct of the grove-land, 
that is the right to take the fruit of the grove, 
Therefore on- the transfer of proprietary -rights: in 
str land on which a grove stands, the right to 
the possession of the trees and their fruit remains 
With the transferor, unless he relinquishes -this 
portion of his ex-proprietary rights, or -the. whole 
of bis ex-proprietary rights 1a accordance with s. iĝ, 
Agra Tenancy Act. [p. 968, cols. L & 2, p. 565, col. Lj 

Per Altsop, J.--As soon as the ojd proprietor 
becomes the ex-proprietury tenant, he is in. the 
same position ashe would have been if the land 
had been let to him as grove-land or in other 
words as he would have been if the new proprietor 
had created a lease of the landin his favour. 
Under the provisions of s. 8, Transfer of Property 
Act, he has aright to use the trees so long as they 
Stand upon the land, - |p. 563, col. Lj 


Per Iqbal Ahmad, J. contra—A sir plot on 
which a grove exists must, in view of the defini- 
tion of “grove-land” in the act, bə regarded as 
“grove-land.” but on the transfer of that plop 
along with the grove, ex-proprietary rights that 
accrue in the laad cannot, adversely attec, the 
igat ofthe transferee to tue possession of tne 
grove transjerred to him, Law does not allow a 
person tu derfogate from his owa grads pad a 
jandiord who nas translerred his proprietary 
intefest in his’ sir plot along with toe grove 
existing on the same cannot be allowed -to turn 
round and say that as he acquired ex-proprietary 
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right 'in the plot, he is at liberty to ignore tha 
transfer of the grove made .by him and to retain 
its possession, Even if it be assumed for the 
purposes of argument that the right of the trans- 
feree to the possession of the grove is inconsistent 
with the right of occupancy created in the ex-pro- 
prietary .tenant, the right of the latter must yield to 
the right of the former. Therefore the transferee and 
not the transferor is entitled to the possession of the 
grove and its fruits. [p. 567, cols. 1 & 2; p. 568, col. 1.) 

On the sale-of proprietary rights, an -agreement 
between the parties that the transferee may cut 
down the. trees in a grove on sir land as timber 
would. not be contrary to s. 15, Agra Tenancy Act 
because on the cutting down of the trees, the 
vendor would be able to exercise his ex-proprietary 
rights in the land as agricultural land. The 
agreement would have to be that the trees would 
be cut, down within a reasonable time, otherwise 
it would interfere with the ex-proprietary rights. 
[p. 564, col. .2; p. 565, col. 1.] 

‘Per Bennet, J.—On the sale of proprietary rights 
in. sir. land having a grove on it, presumably the 
fact that the vendee had paid the price of the trees 
that isthe price which. would cover the use of 
the trees—in the first case, and the fact that the 
judgmént-debtor in the second case had asked for 
the value ofthe property for auction sale to be 
increased by a large amount to include the value 
of the groves~from the same point of view—would 
constitute “reasonable grounds” under s. 15, Agra 
Tenancy Act. [p. 564, col. 2} . , 

, Per Bennet, J.--On a. transfer of sir rights in 
respect of a plot on which a grove stands, the 
transferee receives the rightto take the ex-proprie- 
tary rent fixed on the grove-land by the Collector, 
and there is no distinction. in, this case between 
sir which.is groverland and ‘sir which is agricultural 

land.. [p. 563, col,.2J,. 0. 

Per Iqbal Ahmad; The mere existence of grove 
on a sir plot cannot. afiect the character of the plot 
and the. plot. would continue te be the. sir of the 
proprietor. Therefore, even únder the prevent Act, 
ex-proprietary rights accrue in asir plot covered’ 
with grove when the plot long with the. grove is 
transferred. Desa v. Dhum Sing Ay Yakub Ali v. 
Tajammul Husain (2), relied son,.. Shaji-ul-Hasnain 
VY. Chandra Desi (3), Murtaza.:Begum v. Hoshiar 
Singh (4) and Bishambhar Saliai.v.. Rati Ram (9), 
dissented from. [p. 566, col. 1.] 

, The owner of a grove standing on his sir plot is 

entitled to gell or mortgage with possession, the 

grove alone without transferring his proprietary 
right in the plot. Insuch.a case no ex-proprietary 
rights will accrue in the plot for the simple reason 
that the. plot wasnot transferred and the vendee 
or the mortgagee with possession will undoubtedly 
be entitled to the possession and enjoyment of the 

grove. [p..567, 60]. 2.] . 

. (Qn transfer of sir land along with grove standing 
on it, the Revenue Court, cannot, so long as the 
gtove exists, assess rent on the land. 

' “Land” as defined by 8.3 (2) of the present Agra 

Tenancy Act, nodoubt includes a grove-land, but 

the Act -draws‘a sharp distinction between “grove- 

land” and “grove.” lIt follows from the provision 
of s.3 (15) that “grove” is distinct from “grove- 
langi AETH Mian v. Bhagwan Din (10), relied on. 

p. 566, col. 2. 7 

As trees and shrubs come under the words “attach- 
ed to theearth” thetitle to trees and shrubs passes 
with the transfer of proprietary rightsinthe land 

under s. 8, Transfer of Property Act. |p. 564, col, 1] 

Per Bennet and Allsop, JJ.—The decisions of the 

Board of Revenue are ‘entitled to respect in the 
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High Oourt, and where possible difference should 
be avoided, but those rulings are not binding upon 
the High Oourt in any way and the High Oourt cannot 
be held responsible for any practical difficulties 
which may arise. |p. 561, col. 2; p. 569, col. 2] 

Per Iqbal Ahmad, J.—A view contrary tothe view 
taken by the Board of Revenue would be of mere 
academical interest and of no practical utility for 
the simple reason that the Collectors are bound by 
the decisions of the Board and not by the decisions 
of the High Court. [p. 567, col. 2.) i 

Mr. Baleshwari Prasad, for the Appli- 
cants. | 

Bennet, J.—Thisis a reference under 
O. XLVI, r. 1, Civil Procedure Code, by the 
learned Small Gause Court Judge, Sahaswan 
of the following question : o 

“Whether on a transfer of sir rights in respect of a 
plot on which a grove stands, the right tothe posses- 
sion of the trees is transferred to the transferee, or the 


trees also would be subject to the ex-proprietary 
tenancy rights." _ 

The frame of this question is somewhat 
unfortunate. * Section 6, Agra Tenancy Act, 
Act III of 1926, lays down that sir rights 
are not wWansferable except in two causes, 
neither cf which arises in the reference, 
The question is also at fault in referring to 
“subject to the ex-prceprietary right” where’ 
the alternative really is “or the right to the 
possession of the trees remains: with the 
transferor’. The order of reference has set 
out the question more correctly at an earlier 
part as follows: . i F mee 

The question,-on which there is'a dispute between - 


thé” parties, then resolves itself into whether on the 
transfer of proprietary rights in sir land on which 8 
grove stands, thé right tu the possession of the trees 
and their fruits remains with the transferor or goes 
to thé transferee.” . : i tos ai i 
The particular case which has arisemis 
one where on April 15, 1929, defendant Niòrt: 
and the predecessor of defendants Nos. k 
and 2 executed in favour of plaintiffs 
usufructuary mortgage-deed of zamindari 
property, which included plot No. 373, 8 
sir plot, area 1 bigha 5 biswas grove. The 
reference is silent as to whether the Collector 
fixed ex- proprietary rent on the sir land 
under s 36, Land Revenue Act, 1901. 
Learned Counsel produced an agreement 
between ‘the parties that the mortgagors 
were to pay Rs. 45 per^ annum to the mort- 
gagees as rent for this grove, but this docu- 
mentis not yet onthe record. ‘The Court 
below should go into this matter, and. 
presumably this agreement would settle 
the rights of the parties as to possession of 
the trees, for which apparentiy the rent 
was to,be paid. The plaintiffs sue alleging 
that they are entitled to appropriate the 
fruits of the grove, and the defendants 
allege that as ex-proprietary tenants, they 
are entitled tothe fruits of the trees. The 
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learned Counsel also produces the usuruc- 
tuary mortgage deed of April 15, 1929, 
and an endorsement on it shows that it was 
produced before the lower Court. It 
contains details of the zamindari mortgaged 
and refers to the number in question as 
follows: ek kita bagh tadadi 1 bigha 5 
biswas mi darakhtan c arazi zer darakhtan 
muafi minzabta number 373.” 

Taken with the agreement, it appears 
that in the present” case, the usufructuary 
mortgage was of the proprietary rights in 
sir No. 373 and in the fruit-trees on that 
number, and that the ex-proprietary tenants 
were to hold possession of the fruit trees 
and take the fruit, and that this was the 
use of the number for. their ex-proprietary 
rights, and for which they paid the agreed 
ex-proprietary rent. It eeems that some of 
the cases cited were decided on the parti- 
cular terms of the transfers and agreements 
in those cases. This is correct, because the 
ex-proprietary tenancy arises in the land 
and not in the trees, and therefore it is opea 
to the parties to make whatever agreement 
they desire about the use of the trees, 
The question referred by tne Court below 
isa general question, where the rights of 
the parties are not defined as regards the 
trees, either by the’ deed of transfer or by 
the fixation of ex-proprietary rent under 
- 8, 36, Land Revenue Act, or by agreement, 
-In such a general case the following con- 
siderations apply on the transfer of pro- 
Prietary rigbts in sir land on which a grove 
stands. In such a case the Agra Tenancy 
Act, 1926, s. 14 (i) lays down that the 
landlord: “shall become a tenant with a 
right of occupancy in his sir.” “A right of 
occupancy: implies a right: to occupy the 
land. Section 3 (2) states that ‘ ‘land’ 
means land which is let or held for agri- 
cultural purposes, or as grove-land or for 
pasturage.” Tnerefore, the ex-propriet- 
ary tenant has a right to occupy the land as 
grove-land, because that is the nature of 
the land at the time of transfer, and itis 
the only use which he can make of the land 
when his tenancy arises. Grove land is 
defined in s. 3 (15) as ; 

“land...hhaving trees planted thereon in such 
-numbers that when fully grown, they will preclude the 
land or any considerable portion thereof being used 
primarily for any other purpose.” 

To hold that the ex-proprietary tenant 
would have no right to take the produce of 
the fruit trees would mean that be would 
have no enjoyment of his rights as an ex- 
proprietary tenant, and that the holding 
would be of no value to him as long as the 
trees stood on it. There is no provision in 
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the Tenancy Act under which the ex-pro- 
prietary tenant could insist on thé traus- 
feree removing the trees and it would be 
open to the transferee to keep the trees 
there until they ceased to exist, and for all 
that time the ex-proprietary tenant would 
be deprived of his enjoyment of hist enancy. 
Under the Land Revenue Act, s. 36, when 
the right of occupancy is created under 8. 14, 
Agra Tenancy Act. 1926, 4 
“the Collector shall...pass ati order specifying thd 
land in which such occupancy right has been created; 
and fixing the rent payable therefor. 4 
Now under the Agra Tenancy Act, 1926, 
s. 3 (3) “ ‘rent’ means whatever is...to be 
paid...by a tenant for land held by him. 
The rent is payable by the tenant for the 
land held as grove land and therefore ‘the 
tenant has a right to take the produce of 
the grove. Itis pointed out that in such a 
case the transferee of the proprietary rights 
does not receive a right to take the fruit, 
and the question is asked -what benetit does 
he receive? The answer is that the 
transferee receives the right to take the 
ex-proprietary rent fixed on the groves 
land by the Collector, and there is no 
distinction in this case betwean sir which is 
geove-land and sir which is agricultural 
land. 
"Ib is to be noted that the Tenancy Act 
draws a distinction in 58. 14 between sir 
which is grove-land ‘and khudkasht whicd 
is grove-land and no ex-proprietary rights 
arise in the latter class of land, as “s. 14 (8) 
provides “for the purposes of sub s, (1) the 
use of land as grove-land shall not be 
deemed cultivation.” Sub-s, (1) allows 
ex-proprietary rights “in land which he has 


“ cultivated coutinuously for ten ‘years ‘af 


the date of transfer” and where a grove is 
standing on that laid at the date of transfer, 
the land does not count as cultivated, and 
therefore no ex-proprietary rights arise in it 
as khudkasht, But the rights do arise if the 
grove-land is sir, as the sir right does not 
depend on cultivation at the date of transfer, 
Now as the Tenancy Act of 1926 draws this 
distinction between ‘grove-land which is 
khudkasht,creating an ex-proprietary tenancy 
in the sir and none in the khudkasht, it 
follows that thé Act must iotend that the 
ex-propiigtary tenant will receivé “Some 
beaeit from his tenancy, otherwise there 
would be no pointia making the distinc- 
tion. ‘Tne benefit which he will receive 
must be the use and usufruct of the grova- 
land, that is the right to take the fruit of 


the grove. - : 4 
The above view of the law has been taken 
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by me in Desa v. Dhum Singh, reported in 
1935 A. L. J. 1289 and in A. 1. R. 1935 All. 453 
(1). In that case there was an auction 
gale of zamindari share, and there was a 
plot of sir in the share-on which stooda 
grove of the zamindar, After the auction 
sale, rent was assessed on the plot as the 
ex-proprietary tenancy. There was no deed 

“of transfer by which any right to hold the 

“trees was specified, as the transfer of the 
zamindari share was by auction-sale; and 
the purchaser was presumably a party to 
the proceeding under s, 36, Land Kevenue 
Act, by which ex-proprietary rent was fixed 
on the plot. As regards transfers of pro- 
‘perty under 8.5, Transfer of Property Act, 

i hid conveyance from the owner, 8. § provides 
that: 

“Unless a different intention is expressed or neces- 
sarily implied, a transfer of property paszes forthwith 
to the transferee all the interest which the transferor 


- is then capable of passing in the property, and in the 
legal incidents thereof.” 


And that iand includes all things 
attached to the earth. Section 3 lays down 
that trees and shrubs come under the words 
“attached to the earth.” Therefore the 
title to trees and shrubs passes with the 
transfer of proprietary rights in the land. 
Tnis view has been laid down by a learned 
member of this Bench in Yukub Ali v. 
Tajemmul Husain (2)... That case was about 
the right of the ex-proprietary tenant to 
appropriate the fruits of a grove on land of 
his‘ex-propriétary tenancy. Unfortunately, 
the argument put forward for the tenant 
was that ex-proprietary rights must have 
also arisen in the trees of the grove, and this 
‘argument was not accepted by the learned 
Judge. Lagree with this view that such 

righs do not arise in the trees. But the 
“point that the ex-proprietary tenant has a 
right to the use of the trees so long as the 
trees stand on his tenancy is a different 
one, and his right arises from his right to 
occupy the holding and therefore to take 
its produce, whether from agriculture, groye 
or pasturage. This point was not argued 
before the learned Judge and is not men- 
tioned in the ruling. 


~ Some rulings of the Board of Revenue. 


have been mentioned. In Sa/fi-ul-Hasnain 
v. Chandra Devi (3) “a grove which was str 
was sold with the trees and though it was 
‘clear that the vendee had paid the price of 
the trees but the vendor claims ex-pro- 
prietary rights.” ‘fhe claim was disallowed. 
u) 1935 A LJ 1259; 15; Ind. Cas, 931; AIR 1935 
-Ali 408; 7 h A 835; (1935) R D 73. 
(2) ALR 1932 Ali. 653; 143 Ind, Oas. 247; L R13 
A 383 Rev; 17 k D 99; Ind, Rul. (3833) All. 203. 
p. 5) (1933) 17 k D $00 Rev. 
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In Murtaza Begum v. Hoshiar Singh (4) the 
value of property for auction sale had been 
increased at the instance of the judgment- 
debtor bya large amount to include the 
value of the groves, and following the 
Previous ruling it was held that there was 
nothing left in which ex-proprietary rigkts 
could arise. lt is to be noted that both 
these rulings arose out of proceedings for 
the assessment of rent en an ex-proprietary 
holding under s. 36, Land Revenue Act, and 
the Board held that no such rent can 
be assessed where the conditions of sale 
are such that the right to appropriate the 
produce of the trees*has passed to the 
purchaser. 

The decisions of the Board of Revenue 
are entitled to respect in the High Oourt, 
and where pcssible, difference should be 
avoided. Butit seems that the point was 
not argued before the Board that the sales 
in question could nct give the purchaser 
the right to appropriate the produce of the 
groves because. this would be contrary to 
s. 15, Tenancy Act, as this would have the 
effect of the surrender or relinquishment of 
ex-proprietary riguts. That this result 
arose is shown by the. findings of the Board 
that no ex-proprietary rghts arose and 
there was nothing on which ex-proprietary 


rent could be assessed. The arrangement | 


would,.therefoie, have to be made in accorde 
ance with the provisions of s. 15, sugh: as-by 
sanction of the Assistant Collector in, charge 
of sub-division under s. 15 (2) ur (8), or of 
the Appellate Court under s. 15 (4). As 
the sanction can be given, if reasonable 


grounds exist, it does not appear that the , 


provision imposes any hardship on the 
parties. Presumabiy the fact that the 
vendee had paid the price of the trees—that 
is the price which would cover the use of 
the trees—in the first case, and the fact 
that the judgment-debtor in the second case 
had asked for the value of the property for 
auction-sale to be increased by a large 
amount to include the value of the groves— 


from the same point of view—would 
constitute “reasonable grounds” under 
8. 19. 


Jt may also be noted that s. 15 does not 
affect any agreement to relinquish ex«proe 
prietary rights which is not within six 
months of a transfer of proprietary rights, 
and the last paragraph allows a usutruc- 
tuary mortgage wholly of a specitic area 
of sır, with a simullaneous agreement in 
writing waiving ex-proprietary rights, As 
regards the sale of proprietary rights and 

44)(1935) R D 477 Rev. 
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an agreement between the parties that 
the transferee may cut down the trees in a 
grove on sir land as timber, such an agree- 
ment would not be contrary to s. 15, because 
on the cutting down of the trees, the 
vendor would be able to exercise his 
eX-proprietary rights in the land as agri- 
cultural land. The agreement would have 
to be that the trees would be cut down 
within a reasonaBle time, otherwise it 
would interfere with the ex-proprietary 
rights. My answer to the question referred 
is as follows. On the transfer of proprie- 
tary rights in sirJand on which a grove 
stands, the right t6 the possession of the 
trees and their fruit remains with the 
transferor, unless he relinquishes this por- 
tion of his ex-proprietary rights, or the 
whole of his ex-proprietary rights in ac- 
ca au with 8. 15, Agra Tenancy Act, 


Iqbal Ahmad, J..—-The questions of law 
that arise for consideration in the present 
reference are : (1) whether on the transfer 
of proprietary rights in a plotof land and 
of the grove existing on the’same, ex-prc- 
prietary rights in the plot accruein favour 
of the transferor if the plot was his sir; 
and (2) whether the transferor or the transe 
feree is entitled tothe possession of the trees 
and to appropriate the fruits. The first 
question to my mind presents no difficulty. 
The existence of ex-proprietary tenures in 
the Province of Agra(North-Western Proe 
vinces) dates back to the year 1873 when 
‘for the first time by s.7 of Act XVIII of 
1873, it was enacted that : 

“Every person who may hereafter lose or part 
with his proprietary rights in any mahal shall have 
8 right of occupancy in the land held by him as sir 
in such mahal at the date of such loss or parting, at 
a rent which shall be four annas in the rupee less 
than the prevailing rate payable by tenants-at-will 


for land of similar quality and with similar ad- 
vantages,” 

“Sirland” was also defined by s. 3 (4) 
of the said Act as meaning : 

“(a) Land recorded as sir at the last settlement 
of the district in which it is situate: and continu- 
ously s0 recorded since ; (b) land continuously culti- 
vated for 12 years by the proprietor himself with his 
own stock or by his servants, or by hired labour ; (c) 
land recognized by village custom as the special 
holding ofa co-sharer, and treated as such in the 


distribution of profits or charges among the co- 
sharers," 


The Act of 1873 was repealed by Act XII 
of 1881, but in the latter Act provisions 
_ identical to those contained in 8.3 (4) and 
-8.7 of the former Act were enacted (vide 

8.3 (4) and 8.7 of the Act of J881). The 
. provisions of s. 7 of the two Acts were man- 
datory and, on transfer of proprietary rights, 
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ex-proprietary rights accrued in sir land 
irrespective of the fact whether the sir land 
was covered with grove or was used for 
agricultural purposes in the ordinary sense 
oftheterm. There was nothing in either 
of the two Acts to exempt from the opera- 
tion of s 7, sir land covered with grove. It 
is, therefore, manifest that on the transfer 
of sir land covered with grove, ex-proprie- 
tary rights accrued in favour of the trans- 
feror in accordance with the provisions of 
the Acts mentioned above. Act XII of 1881 
was repealed by the N.-W. P. Tenancy Act 
(Act IT of 1901) and by s. 10 of the last-men- 
tioned Act, provisions similar to those cone 
tained in s. 7 of the former Acts were res 
enacted. The definition of sir as contained 
in the Acts of 1873 and 1881 was omitted 
in Act IL of 1901, but the same definition 
with slight modification was incorporated 
in the Lard Revenue Act (Act III of 1901). 
The provisions of s. 10 of the Tenancy Act 
were also mandatory and gave rise to ex- 
Proprietary rights in sir land on the trans- 
fer of the same even though a grove may 
have existed on the sir land at the time of 
the transfer, and this was t':e view consis- 
tently taken by this Court and by the Board 
of Revenue : vide Shiam Lal v. Anant Ram, 
17 Ind. Cas. 302 (5), Har Saran Das v. Har- 
bans Singh (6), Lachmi Narain v. Jai 
Kishan (7) and Abdul Latif v. Ahmad 
Hasan (8). | 
The Tenancy Act of 1901 was repealed 
and replaced by the Agra Tenancy Act 
(Act III of 1926) which is now in force. Sece 
tion 4 of the present Tenancy Act defines 
sir. The definition is partly old and 
partly new and as compared with the defi- 
nition of sir contained in the previous 
enactments considerably enlarges the extent 
to which sircan be acquired. This, how- 
ever, is immaterial so far as the question 
under consideration is concerned. By s. 14 
of the present Act ex-proprietary rights are 
declared to accrue in sir on the transfer of 
proprietary rights of the sir holder. In the 
present Act also there is nothing to suggest 
that ex-proprietary rights are not to accrue 
in a sir plot which was covered with a 
grove. This conclusion becomes irresistible 
when one turns tothe definition of “land” 
in s.3 (2) of the Act. “Land” is defined 
as meaning “land which is let or held for 
agricultural purposes, or a8 grove-land or 


(5) 17 Ind. Cas, 902. 

(6) (1930) A L J 1249; 129 Ind. Oas. 435; A I R 1930 
All, 654; 14 RD 505; LR 11 A 236 Rev; Ind. Rul. 
(1931) All. 163, 

(7) (1918) 3 U D 159. 

(8) (1939) 12 UD 214, 
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for pasturage.” In the Act of 1901 the words 
“or as grove-land or for pasturage” did not 


find a place in the definition of “land”. The 
addition of these wordsin the definition of 


‘Jandin present Act demonstrates tbat the 


mere existence of groveon a sir plot could 
not: affect the character of the plot and the 
plot would continue to be the siz of the 
proprietor. There is, therefore, no escape 


- from the conclusion that even under the 
“present Act ex-proprietary rights accrue in 


a sir plot covered with grove when the plot 
along with the grove is transferred and this 


- View bas prevailed in this Court: Yaqub 


Aliv. Tajammul Husain (2) and Desa v. 
Dhum- Singh (1). 


` .: Tke Board of Revenue has, however, taken 
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the contrary view. It has held that jfa 
grove, which is sir, is sold with the trees, 
the proprietor loses hia sir rights by sale 
cf the land and his grove rights by sale 
of the trees and he cannot claim ex-proprie- 


‘tary rights with regard tothe trees or to 
-the land so long as the grove exists in 
- such a condition as .to preclude cultiva- 
.tion: vide Safi-ul Hasnain v. 


Chandra 
Deri (3), Murtaza Begum v Hoshiar Singh 
(4) and Bishambhar Sahai v. Rati Ram (9. 
I regret I am unable toagree with these 
decisions. Asl have already observed in 


none of the enactments declaring- the 


accrual of ex-proprietary rights, there is 
any provision to justify the assumption 
that ex-prceprietary rights are not to 
accrue. on the transfer of a sir plot covered 
with grove, It is the fact of transfer of sir 
plot. that gives rise to ex-proprietary 


Yights irrespective of the fact whether the 


plot is used for agricultural purposes or 


-is covered with a grove, I would, there- 


fore, answer the first question formulated 


at the inception of this judgment in the 


affirmative. On the second question I, 


with all respect,am unable to share the 


view taken by my -learned brethren as 
I am unable to discover any provision of 
law justifying the conclusion that the 
transferee is not entitled to the posses- 
sion of the trees constituting the grove 
and its fruits. 

The owner of a plot of land which is 


‘his sir bas two distinct rights in the plot. 


Firstly, he has proprietary interest in the 
plot which by law is transferable and 
seccndly, he has cultivatory right which is 
non-transferable excepi to the limited ex- 
tent : provided by s. 6 of the present 
Tenancy Act. On the transfer of pro- 
prietary right the cultivatory right rė- 
(9) 1936 A W R 1098, 


BITRA? HUSAIN v. Liagat ALI (ALL) 


181160 


mains vested in the transferor and is 
termed ex-proprietary right. HEx-proprie- 
tary rights, however, arise only in the land 
and not in the trees constituting the grove 
and the reason for this is that cultiva- 
tory rights exist in the land and not in 
the trees. In the grove existing on the 
plot the owner has only proprietary rights 
which by law are transferable. It is an 
axiomatic truth that of transfer the rights 
transferred pass from the transferor to the 
transferee who is entitled to the enjoyment 
of the same. That being so, it follows 
that a vendee or a usufructuary mortgagee 
of a grove on a sir*land is entitled to 
the possession and enjoyment cf the same. 
To hold otherwise would in effect be 
tantamount to holding that the (proprietor 
of a grove existing ou his sir land is not 
entitled to transfer the same. Such a 
view would lead to anomalous and startling 
results. The position of a grove holder 
as defined by s. 193 ofthe present Tenancy 
Act is, in view of the provisions of s. 197 
(a) of the Act, ordinarily that of a non- 
-occupancy tenant so far asthe land co: 
vered with the grove is concerned, “but 
notwithstanding this fact his interest asa 
grove-holder is, in the absence of a custom 
or contract to the contrary, transferable 
[vide s. 197 (b) of the Act]. Surely the 
position of the owner of a grove existing 
on his sir plot cannot be worse than that 
of a “grove-holder” so far as the right to 
transfer the grove is concerned. If the 
transferee of a “grove holder” is entitled 
to the possession of the grove, the trans- 
feree of the grove on the sir plot most 
necessarily be entitled to the possession 
of the same. . “Land” as defined bya, 3 
(2) of the present Tenancy Act, nodoubt 
includes a grove land, but the Act draws 
a sharp distinction between “grove-land" 
and “grove”. By s. 3 (15) itis provided 
sg ANAN meansany specific piece of land in a 
mahal having trees planted thereon in such num- 
bers so that when full-grown they will preclude the 
land or any considerable portion thereof being used 
primarily for any other purpose, and the trees on 
such land constitute a grove.” f 

It follows from this provision, that 
“grove” is distinct from “grove-land” and 
this was the view taken by Sulaiman, O. J. 
in Bagridi Mian v. Bhagwan Din (10). 
His Lordship held that: 

“grove-land means the land on which the trees 
stand and which would, according to the definition 
of holding in s. 3 (8) be a holding, whereas the 

(10) (1935) A L J 520; 157 Ind. Oas. 920; A I R 1935 
All, 608; 56 A. 922; 1935 R D 220; 1935 A LR 881; 
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grove, namely, the trees which stand on it, would 
not be a holding and the grove-holder, who planted the 
trees, would have proprietary intérest in the trees.” 

The contrary view was, however, in the 
said case taken by my learned brother 
who has presided over the present Full 
Bench. The view expressed by me in 
Yakub Ali v. Tajammul Husain (2), is 
identical with the view taken by Sulaiman, 
C.J. and I still adhere to that view. A 
sir plot on which a grove exists must, 
in view of the definition of “grove-land” 
in the Act, be regarded as “grove-land.” 
But on the transfer of that plot along 
with the grove, ex-proprietary rights that 
accrue in the land’ cannot, in my judg- 
ment, adversely affect the right of the 
transferee tothe possession of the grove 
transferred tohim. In arriving at this con- 
clusion, I have not overlooked the provi- 
sions.of s. 14 0f the present Tenancy Act and 
s. 96, Land Revenue Act. Section 14 pro» 
vides that on the transfer of his proprietary 
rights every landlord “shall become a 
tenant with a right of occupancy in his sir 
land...... " and gs. 36, Land Revenue Act 
enjoins on the Collector to “pass an order 
specifying the land in which such occupancy 
right has been created, and fixing the rent 
Payable therefor.” A reasonable inter- 
pretation has to be put on these sections 
and, in my judgment, so long as the grove 
exists and the ex-proprietary tenant is not 
in a position to derive any benefit from the 
-land in which ex-proprietary rights have 
‘accrued, no rent can be assessed on the plot. 
In the case under consideration, the Collec- 
tor, while proceeding under s. 36, Land 
Revenue Act, cannot ignore the right of the 
transferee to tha possession of the grove, 
and, as such, he will have to take into con- 
sideration the fact that so long as the grove 
existS the ex-proprietary tenant cannot 
have the beneficial enjoyment of the plot. 
The Collector will of necessity have to hold 
that no rent is to be payable by the ex-pro- 
prietary tenant so long as the grove exists 
and the plot is not fit for cultivatory occu- 
pation by the ex-proprietary tenant. It is 
in this view of the matter that the Board 
of Revenue has in the cases referred to in 
the jadgment of my learned brother con- 
‘sistently held that during the existence of 
the grove no rent can be assessed on the 
plot and with this view of the Board, 1 am 
in full agreement. x 


I may observe in passing that a view 
contrary to the view taken by the Board 
would be of mere academical interest and 
of no practical utility for the simple reason 
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that the Collectors are bond by the deci- 
sions of the Buaid and not by the decisions 
of this Oourt and therefore the Collectors 
cannot, coatrary to the view expressed by 
the Board, proceed to assess rent on air 
plots covered with groves when the sama 
bad been transferred. It follows that on 
the transfer of a sir plot along with the 
grove standing on the same the Revenue 
Court will not, s9 long asthe grove exists, 
assess rent on the plot. The question of an 
ex-proprietary tenant being called’ upon to 
pay rent while not being allowed to put the 
‘plot in which ex-proprietary rights have 
accrued to beneficial enjoyment cannot 
therefore arise in actual practice. Grove» 
land and grove were not defined in the 
‘previous Tenancy Acts that preceded the 
present Tenancy Act, and, as such, the 
judicial decisions prior to the passing of the 
present Act are now of no assistance. 

There is yet another consideration that 
has led me to take the view expressed 
above. It cannot be disputed that the owner 
of a grove standing on his sir plot is entitled 
to sell or mortgage with possession the 
grove alone without transferring his pro- 
prietary right in the plot. In such a case 
no ex-proprietary rights will accrue in the 
plot for the simple reason that the plot was 
not transferred and the vendee or the mort- 
gagee with possession will undoubtedly be 
entitled to the possession and enjoyment of 
the grove. Why should then the additional 
transfer of the proprietary interest in the 
plot deprive the transferee of the right to 
the possession of the grove, passes my 
comprehension. It may be said that because 
the ex-proprietary tenant is liable to pay 
rent, the transferee has no rignt to the pos- 
session of the grove. But complete answar 
to this suggestion is furnished by the fact 
that in cases where the grove alone is 
transferred and not the proprietary right 
in the plot, the propristor of the plot remains 
liable to pay the Government revenue of 
the plot even though the possession of the 
grove remains with the transferee. Law 
does not allow a person to derogats from 
his own grant and a landlord who has 
transferred his proprietary interest in his 
sir plot along with the grove existing on 
the same cannot be allowed to turn round 
and say that as he acquired ex-proprietary 
right in the plot, he is at liberty to ignore 
the transfer of the grove made by him and 
to retain its possession. Even if it be 
assumed for the purposes of argument that 
the right of the transferee to the possession 
of the grove is inconsistent with the right 
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of occupancy created in the ex-proprietary 
tenant, the right of the latter must yield to 
the right of the former. 

Again, take another case which,in my 
judgment, clinches the matter. A,the owner 
of asir plot on which a grcve exists, sells 
or usufructuarily mortgages the grove alone 
to B and a year after sells or mortgages 
with possession his proprietary interest in 
the plot to C. On the transferof the pro- 
prietary interest in the plot ex-proprietary 
rights would accrue in the plot in favour 
of A-and he would acquire a right of occu- 
pancy in the plot. Could A then, because of 

_the accrual of ex-proprietary rights, claim 
possession of the grove from B ? It is impos- 
sible to answer this question in the affirma- 
tive. The right of B to the possession of the 
‘grove could not be adversely affected in 
consequence of atransfer by A in favour of 
C even ifthe Revenue Court were to assess 
‘rent on the plot, for the simple reason that 
the rent arsessed cn the plot would be 
‘payable to Cand not to B as Bdid not 
acquire any proprietary interest in the 
plot by virtue of the transfer in his favour. 
It is manifest from this illustration that 
in fixing rent with respect to ex-proprietary 
right the Revenue Oourt cannot take into 
-consideration the profit accruing from the 
‘grove on the plot. It follows that so long 
as the grove exists and the plot cannot 
be put to beneficial enjoyment by the 
ex-proprietary tenant no rent can be 
assessed on the same. For the reasons 
given above, my answer to the second 
question is that the transferee and not the 
transferor is entitled to the possession of the 
grove and its fruits. i 

Allsop, J.—I had the advantage of see- 
ing the judgment of my brother Bennet and 
expressed my concurrence with it, but as 
my brother Iqbal Ahmad has taken a con- 
trary view, I should like toadd a few words. 
It is not necessary for me to restate the 
question which has been referred to this 
Court. The answer depends, I think, upon a 
‘recognition of the fact that there are two 
` transfers, namely a transfer of proprietary 
rights by the act of the parties and imme- 
diately afterwards a re-transfer of the land 
by the new proprietor to the old proprie- 
tor as a tenancy by operation of law. As 
soon as the old proprietor becomes the 
exeproprietary tenant, he -is in the same 
position as he would have been if the 
land bad been let to him as grove-land or 
in other words as he would have been if the 
new preprietor had created a-lease of the 
land in his favour. Now, under the 
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provisions of s. 8, Transfer of Property 
Act, unless a different intention is expressed 
or necessarily implied, a transfer of land 
passes to the transferee not only theland 
but all things attached to the earth and 
under s. 3 of the Act things attached to 
the earth mean, among others, things 
rooted in the earth as in the case of 
trees. In the absence of aspecial covenant, 
therefore, the new proprietor becomes the 
proprietor of the land and of the trees 
and the old proprietor hecomes the 
tenant of the land with a right to use 
the trees as long as they stand upon the 
land. It is quite necessary for the old 
proprietor when he makes a transfer cf the 
land to mention the trees at all. If he 
does not mention them, they pass under the 
provisions of the Transfer of Property 
Act to the new proprietor. If the trees are . 
mentioned therefore the only effect of 
mentioning that they are to be transferred 
can be tc restrict the right of the old 
propriétor in his capacity of tenant to use 
the trees. If the law did not set any 
limits upon the rights of the parties to 
contract, the old proprietor could of course 
agree that he would not as tenant of the 
land take the prcduce of the trees, but 
the law does provide such limits in s. 15, 
Agra Tenancy Act: 

“Except as provided in sub-ss, 2, 3 and 4 of that 
section no sale of str or agreement, relinquishment 
or other transaction having the effect of a surrender or 
relinquishment of ex-proprietary rights executed or 
carried out within six months immediately preceding 
or succeeding a transfer of proprietary rights shall 
affect or detract from the rights created by s, 14, 4, e. 
the rights of the ex-proprietary tenant.” . 


In every case, therefore, it is necessary 
to examine the agreement between the 
parties tosee whether the old proprietor 
has covenanted to surrender any pArt: of 


-the ordinary ex proprietary rights which 


he would have ander 8. 14 and to sée 
further whether such a covenant is valid 
under the provisions of s. 15. If it appears 
from the agreement that the old proprietor 
has uot covenanted togive up the right. 
to take the fruit ofthe trees, then nothing 
further is to ke done. Ifon the other hand 
it appears that he has given up tLe right 
to take the fruit of the trees it has further 
to be seen whether that covenant can be 
enforced. -Under sub-ss. 2 and 3 of a; 15, 
Agra Tenancy Act, the Assistant Collector 
in charge of the sub-division may sanction 
a relinquishment cf ex proprietary rights 
and if the Assistant Collector has sanctioned 
the covenant, there is nothing further .to. 
be said. Under the proviso to B. 15, there 


_ upon 
- lease, the preprietor 
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is no restriction uponthe right of the old 


< Proprietor to relinquish his ex-proprietary 


Tights if he has mortgaged only a specific 
area of sir. If the cold proprietor has 
transferred only a specific area of sir and 
if if is found that he has covenanted to 
Telinquish his right to the fruit of the 
trees growing on the sir, then the new 
proprietor is entitled to take the fruit. 
On the other hant, if the old proprietor 
has sold his sir or has mortgaged some- 
thing more than a specific area of sir, 
and has not obtained the sanction of the 
Assistant Collector to a covenant to give 
up his right in tHe fruit of the trees, 
that covenant is not enforceable by law 
hecause it amounts to a relinquishment 
which affects or detracts from the rights 
created by s. 14. In the absence of any 
special covenant the ex-proprietary tenant 


` would be entitled tothe fruit of the trees 


as long as they stood on the land and itis 
obvious that an agreement to give up tbe 
fruit would detract from his rights asa 
tenant. On the other hand, if it appears 


from the covenant that the parties have 


agreed that the trees shall be cut down 
and removed, I do not think that a cove- 
nant of this nature would affect or detract 
from the rights of the tenant. In the 
normal way, when land with trees growing 
it is transferred by means of a 
cannot remove the 
trees because they are not in his imme- 
diate possession and the immediate right 
to them vests in the tenant as such. On 
the other hand, the tenant cannot remove 


` the trees because he is not the proprietor 


of them and under the provisions of s, 103 
(c), Trarsfer of Property Act, he may not 
fell, timber or commit any other act 
which is destructive or permanently injuri= 
ous tothe property leased to him. There 
is, however, nothing to prevent the lessor 
and the lessee, i. e. the proprietor and the 
tenant from agreeing that trees shall be 
felled and if there is such an agreement, 
I donot think that it would detract from 


-or affect the rights of the ex-proprietary 


tenant in an ordinary case because he 
would still have the use of the land 
and would be able to enjoy the prcduce 
thereof. 

It may be that the terms “grove” and 
“grove-land” are separately defined in the 
Agra Tenancy Act and are used in different 
sense in that Act, but there is nothing 
which suggests that the provisions of the 
Transfer of Property. Act do not apply and 
that the grove being attached to the grove- 
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land does not pass with that laad under 
the terms of any transfer of property 
including a lease or something which by 
oper ition of Jaw and amounts to a lease. 
If the provisions of s 15, Agra Tenancy 
Act, restrict the right of the tenant in any 
way to transfer the rights which have 
accrued in the grove, then the law must 
be enforced. : 

My learned brothers have menticned the 
rulings of the Board of Revenue which 
may give rise to some practical difficulties, 
but those rulings are not binding upon 
us inany way and we cannot be held 
responsible for any practical difficulties 
which may arise. I may mention that the 
aspect of the matter which has been con- 
sidered by my brother Bennet and myself 
has apparently never been placed tefore 
the Board of Revenue and it is possible 
that they may modify that view on consi. 
deration of that aspect. My brother Iqbal 
Ahmad has also drawn attention to an 
anomaly which may arise if the proprietor 
first transfers his rightin the trees alone 
without any transfer of the land to which 
they are attached and then at a later date, 
transfers the land. It is possible that 
there may be such an anomaly but I do 
not feel that the possible existence of it 
entitles us to ignore the clear provisions 
of the law. Whether it would be possible 
for a proprietor of trees growing upon lan 
to transfer the standing trees without the 
land upon which they are growing is a mat- 
ter which I do not think it is necessary in 
this case toconsider. I donot think that 
this is an ordinary form of transfer. For 
the reasons which I have giver, I concur 
with the decision of my brother Bennet 
andagree with the answers which he would 
give upon the question referred to us. 

S. Answer accordingly. 


MADRAS HIGH COURT w 
Criminal Revision Case No. 773 and Petition 
No. 735 of 1938 
October 13, 1938 
LAKSBMANA lao, J. 

In re PATRI YOGA MBAMMA— PETITIONER 

Criminal Procedure Code (Act V of 1898), 8. 252— 
Case under s. 406, Penal Code (Act XLV of 1860)— 
Magistrate ordering complainant to pay batta~ 
Propriety of order. Í f 

Where a Magistrate trying an offence under s. 406, 
Penal Code, orders the complainant to pay batta for 
the witnesses, the order, in view of r. 384, Oriminal 
Rules of Practice, is not proper. 


470 < 
Or. R. Case from the order of the 


Stationary Sub-Magistrate, Kavali, dated 
September 30, 1938. 

Mr. Balaparameswara Rao, for the 
Petitioner. 


The Public Prosecutor, for the Crown. 

Order.—The complaint is under s. 406, 
Indian Penal Code, and r. 384 of the Orimi- 
nal Rules of Praciice requires the Magis- 
trate to pay the expenses of all witnesses 
to be summoned under s. 252, Criminal 
Procedure Code. The order of the Magis- 
trate requiring the complainantto pay batta 
for the witnesses is set aside and he is 
directed to proceed in accordance with 
law. 


N.-D. Order set aside. 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 70 of 1937 
December 7, 1935 
Tuom, O. J. AND Ganda Nata, J. 
SHEO PRASAD SINGH—Derenpant— 
APPELLANT 
versus 
RAM KHELAWAN SINGH AND OTHERS 
—PLAINTIFFS AND ANOTARR—DEFENDANT— 
RESPONDENTS 
Specific Relief Act (I of 1877), s. 42—Sutt by 
reversioner for declaration of right to property 
mortgaged by widow—Redemption of mortgage or 
possession of property not claimed—Suit, 
tainable, : f 
Where plaintiff who is a reversioner brings a 
suit for declaration of his right to the property 
usufructuarily mortgaged by the widow of the last 
male-holder, without offering to redeem the mort- 
gage andclaiming possession of the property, the 
right which he seeks is complete by mere declara- 
tion that he is a reversioner and it is not neces- 
sary for him to claim any further relief for redemp- 
tion or possession as it is not a consequential 
relief contemplated by s. 42, Specific Relief Act. 
Ram Dour Rai v. Harnam Das (5), explained. 
Bujhawan v. Nanhaw (1), Ram Charan v. Durga 
Prasad (2) and Aisa Siddika v. Bidhu Sekhar 
Banerjee (6), relied on. : 
L. P. A. from the judgmentof Mr. Justice 
Harries, repcrted in 171 Ind. Oas. 789. 
Mr. 4. P. Pandey, for the Appellant. 
Mr. Shambhu Prasad for Mr, Shiva Pra- 
sad Sinha, for the Respondents. 


Thom, C. J.—This is a defendant's ap- 
peal arising outof a suit in which the 
plaintiffs claimed a declaration that they 
were entitled to redeem a certain mortgage 
dated September 3, 1907, which had been 
executed by one Musammat Mankiin favour 
of defendant No. 1. Harcandan was the 
last male owner of the property in dispute. 
His widow on his death took a widow's 
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estate in the property. She executed a 
mortgage on September 3, 1807. The 
mortgage was a usufructuary mortgage and 
the mortgagor was entitled to remeed 
within 60 years. Musammat Manki died on 
September 14, 1929. The plaintiffs claimed 
that they were entitled as the reversionary 
heirs to succeed to the property. The 
contesting defendant on the other hand 
claimed that he was the reversionary heir. 
In these circumstances the plaintiffs filed a 
suit out of whichthis appeal arises. The 
finding of the Court of first instance and 
of the lower Appellate Court is that the 
Plaintiffs are the reversionary heirs of 
Harnandan. The trial Court decreed the suit 
and granted a declaration in terms of the 
prayer of the plaint. The lower Appellate 
Court confirmed the decree. The learned 
Single Judge before whom the matter came 
in second appeal has upheld the decree of 
tke lower Appellate Oourt. 

The finding that the plaintiffs are the 
reversionary heirs of Harnandan cannot 
now be disputed. The defendant, however, 
contended in appeal that the suit is barred 
under the provisions of s. 42, Specific Re- 
lief Act, inasmuch as the plaintiffs have not 
claimed possession by redemption. It ig 
true that the suit is one for a declaration 
of.a right to redeem. The main dispute 
nevertheless has all along been asto who 
are the reversionary heirs of Harnandan. 
Learned Counsel for the appellant cone 
tended thatthe plaintiffs are not entitled 
even to a declaration that they are the 
reversioniry heirs if they do not include a 
claim forredemption of the mortgage of 
Saptember 3, 1907. The law upon this 
matter so faras this Court is concerned is 
notin doubt. The learned Single Judge 
has referred to a number of decisions which 
support the view that it is open toa party 
claining to be a reversioner to maintain a 
suit for adeclaration that he is a rever- 
sioner without including in the prayer of 
his plaint a claim tc redeem. Tne cases 
referred to by the learned Single Judge are 
Bujhawan v. Nanhu (1), Ram Charan v. 
Durga Prasad (2), Muhammad Husen Alt 
Khan v. Dharam Singh (3), and Gajadhar 
Singh v. Hari Singh (4). ‘These decisions 
establish the principle thatit is open toa 
mortgagor to bring a suit for a declaration 
of his title to the property mortgaged, 
against mortgagees who are casting a cloud 

(1) A W N 1882, 73. 

(2) A W N 1884, 78. 

(3) 18 A 31; A W N 1895, 144. 


(4) 23 A LJ 291; 87 Ind. Oas, 647; A IR 1925 
All, 421; 47 A416, 
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upon hie title without offering at the same 
time to redeem the mortgage; in other 
words that it is open to the plaintiff in 
such circumstances to bring a suit for a 
declaration eventhough he is not able or 
willing to pay the amount due on the mort- 
gage at the time of the filing of the suit. 

Learned Counsel for the defendant-ap- 
pellant, while conceding that the decisions 
above mentioned awe agsinst his contention 
that such a suit is barred, maintained that 
the sound view of the law on the point is to 
be found in the decision in Ram Dour Rai 
v. Harnam Das (5). The learned Single 
Judge who entertafned the second appeal 
tefers to this case and he observes that “it 
is directly in favour of the appellant.” A 
consideration of the terms of the judgnient 
in that case, however, discloses ihat the 
decision is an authority directly in favour 
of the respondents. In that case a usufruc- 
tuary x ortgagee of land had himself record- 
ed as the tenant of the land covered by the 
mortgage. It was held that : 

“Ina suit by the mortgagor fora declaration that 
the defendant was not atenant oftheland, and for 
a declaration that the plaintiff was entitled to re- 
deem the mortgage on repayment of the mortgage 
debt, the plaintiff was entitled to the first declara- 
tion prayed for but not to the second.” 

The decision was that it was not open to 
‘a mortgagor to ask for a declaration that 
he was entitled to redeem the mortgage 
-without at the same time offering to redeem 
it but asa mortgagor he was entitled to 
a declaraticn that the defendant was not 
the tenant of the land but merely a mort- 
gagee. Obamier, C. J. remarks in tke 
course of his judgment that theclaim for 
a declaration that the defendant was not a 
tenant of the Jand stood in an entirely 
different position frcm that of the claim for 
the ‘declaration cf the right of redemption. 
He observes : 

“Here the plaintiff is suingas proprietor of the 
land and, according to the only cases in which this 
particular question has been raised, he is entitled 
toa declaration that the defendant isnot a tenant 
of thé land although he,the plalntiff, may have 
been entitled, when he instituted the present suit, 
to sue for redemption of the mortgage,” 

The learned Chief Justice refers to the 
decisions of this Court, namely, Bujhawan v. 
Nanhau (1), and Ram Charan v. Durga 
Prasad (2). He then proceeds : 

“The plaintiff's right to claim a declaration that 
the defendant is not his tenant does not arise out 
of the mortgage at all. Section 42, Specific Relief 
Act, does not lay down that a plaintiff seeking a 
declaration in respect ofone matter is bound to 
claim every relief that he may be entitled to against 
the defendant in respect of other matters.” 


(9) 3 Pat. LJ 7); 42 Ind. JOas, 473; AIR 1917 
Pat. 62. i 
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The learned Chief Justice specifically 
approves of thetwo decisions of the Allak- 
abad Court above-mentioned. Now, in the 
present case. despite the wording of the 
relief, the plaintifs in substance claimed 
a declaration of their rights as reversionary 
heirs. They did not, in effect, really raise 
any question as totheir rights in Connec- 
tion with the mortgage though the prayer 
of the plaint which is somewhat unfortu- 
nately worded does suggest that they were 
claiming as mortgagors. 

In our judgment it is plain that the 
plaintiffs are entitled toa declaration that 
they are tha reversionary heirs of Harnan- 
dan, the ‘last male owner of the property 
in dispute. It was not iacumbent upon 
them to claim at the same time possession 
of the property inasmuch as the mortgagees 
were in possession under the usufructuary 
mortgage of 1907. A declaration that they 
are the heirs of Harnandan is at the pre- 
sent stage all sufficient. As heirs they will 
be in possession of the property through the 
mortgagees. 

So far the question of redemption is con- 
cerned, in our judgment, a claim to redeem 
the mortgage is not in the circumsiances of 
the present case a consequential relief. It 
is not a "further relief” such as is contem- 
plated by s.42, Specific Relief Act. It ig 
notin any way connected with their claim 
to be declared reversioners of Harnandan. 
Te this connection we would refer to the 
decision in Aisa Siddika v. Bidhu Sekar 
Banerjee (6). In that cise, a Bench ofj the 
Calcutta High Court held that: 

“A Oourt will not throw outa suit on the ground 
that it is barred by the Proviso to s. 42, Spesific 
Relief Act, unless it is satisfied beyond all doubt 
that the plaintiff ought to seek further relief and 


yet has claimed nothing beyond 
titla,” 


Their Lordships approve, in the course 
of their judgment of the view that where 
it is recessary for a plaintiff in order to 
complete the right in respect of which he 
claims relief by a claim for a further relief 
then it 1s his duty to include that further 
relief and a purely declaratory suit cannot 
be maintained, but that where, as in the 
present case, the rigot which the plaintiffs 
seek is completed by tha mere declaration 
that they are reversioners, it is not neces- 
sary for them to claim any further relief 
in relation toa matter which though con- 
nected withthe property in dispute does 
not affect rights as mere owners of the 
property. i 

We are satisfied, however, that the plain- 


(6) 170 LJ 30; 18 Ind. Oas. 633, 
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tiffs cannot be given adecree in terms of 
the prayer of their plaint. They are not 
entitled, in our View, ia the circumstances 
of this case, toa declaration that they are 
entitled to redeem the mortgage of Ssptem- 
ber 3, 1897. They have not offered to re- 
deem the mortgage and, therefore, they are 
not entitled, to this declaration. They are, 
however, entitled toa declaration in view 
of the findings of the trial Court and of the 
lower Appellete Court upon what was in 
fact made without cbjection by the defen- 
dant, the main issue in the case that they 
are reversionary heirs of Harnandan. We 
acecrdingly dismiss the appeal, but we 
modify the order of the learned Single 
Judge and of the Courts below, and grant 
a declaration to thé plaintiffs that they are 
the reversionary heirs of Harnandan. The 
plaintiffs are entitled to their costa through- 
out. 
8. Order modified. 


PATNA HIGH COURT 
Appeal from Original Decree No. 128 of 
1937 
February 15, 1939 
HARRIRS, O. J. AND OHATTERJI, J. 
JAI GOBIND SINGH AND 0THERS— 
DEFENDANTS— APPELLANTS 
versus 
FACHKAURI RAM AND OTHERS, PLAINTIRES 
anp SRI KISHUN SINGH AND otazrs 
— DEFEN DANTS— RESPONDENTS 

Deed—Attestation — Evidence of—Deed attested by 
more than two witnesses—One of them proving attesta- 
tion and deed marked as exhibit without objection— 
Another attesting witness not formally proving 
attestation — Presumption, if can be made that he did 
not attest deed — Construction — Payment of interest 
—Held, on construction that there was stipulation to 
pay interest not only upto stipulated period but up to 
repayment of entire debt—Bihar Money-Lenders' Act 
(ITI of 1938), 8. 12—S. 12 gives complete discretion to 
Court— Held, that facts did not justify re-opening of 
accounts. g 

Where 8 deed is attested by more than two wit- 
nesses and one of the attesting witnesses proves its 
due execution and attestation and on his evidence it 
ig marked asan exhibit without objection, from the 
mere fact that another attesting witness who is sub- 
sequently examined does not formally prove attesta- 
tion, it cannot be presumed that he did not in fact 
attested the deed : 

Held, on construction of bond that there was stipula- 
tion that the principal with interest at the stipulated 
rate was to be paid in one lump on the specified day 
aud thereafter compound interest was to be calculated 
at the end of every year at the stipulated rate and 
the interest would run not only upto stipulated period 
but till re-payment of the entire debt. Chajmal Das 
v. Brij Bhukan Lal (1), distinguished, [p. 574, col, 2.] 

Section 12, Bihar Money-Lenders Act gives a com- 


JAE GOBIND SINGH V. PAOHKAURI RAM 


-are brothers. 


(PAT.) 18110 


plete discretion to the Gourt in the matter of re- 
opening of accounts. ‘ 

Held, upon the facts of the case that there was 
nothing which would justify the Oourt, in the 
exercise of its disoretion, in re-opening ‘the accounts. 
[p. 575, col. 1.] 

A. from a decision of the Subordinate 
Judge of Gaya, dated May 29, 1937. 

Messrs. Khurshaid Husnain and R. Misra, 
for the Appellants. 

Mr. Rajkishore Prasad, for the Respon- 
dents. ` 

Chatterji, J.—This appeal arises out of 
a suit brought to enfcree two simple 
mortgages executed by defendants Nos. 1 
and 2, one on October 4. 1923, for 
Rs. 2,509 carrying compound interest at 
Re. 1-1-0 per cent. per mensem with 
yearly rests and the other on April 24, 
1930, for Rs. 1,800 carrying compound 
interest at 1 per cent. per mensem with 
yearly rests. Defendants Nos. 1, 2 and 3 
Defendant No. 4 is the son 
of defendant No. 1. Defendants Nos. 5 and 
6 are the sons of defendant No. 3 and 
defendant, No. 7 is the son of defendant 
No. 5. All these defendants are members 
of a joint Mitakshara family of which the 
defendant No. | is the karta. Defendant 
No. 7, is a subsequent mortgagee. 

The suit was contested by defendants 
Nos. 3 to 7 mainly on the grounds that 
the mortgages were invalid for want of 
legal necessity and that the rate of in- 
terest was excessive. The learned Sub- 
ordinate Judge who heard the suit has 
decreed it and defendants Nos. 3 to 7 have 
preferred this appeal. 

The firet point urged on behalf of the 
appellants is that there was no legal 
necessity for the execution of either of 
the mortgage bonds in suit. The first 
mortgage bond, Ex. 5, of which the con- 
sideration was Rs. 2,500, recites that 
Rs. 1,500 was required to pay off an earlier 
mortgage debt due to one Lal ‘Bahadur 
Singh on a registered bond dated April 
3, 1922, and the remaining Rs. 1,000 was 
due to the mortgagees (plaintiffs), after 
some remission on several bonds and a 
hand-note executed by defendant No. 1. 
The earlier morigage in favour of Lal 
Bahadur Singh was executed by the 
three brcthers, defendants Nos. 1, 2 and 
3. So the debt due on that mortgage was 
antecedent debt binding on defendants 
Nos. 4 to 7. The plaintifs have proved 
that this debt was satisfied on payment of 
Rs. 1,500 out of the consideration of Ex. 5 
and they have produced the satisfied bond. 
Acecrdingly all the defendants are liable 


1954. 
under the mortgage bond Ex. 5 so far as 
this sum of Rs. 1,500 is concerned. 

As regards the remaining Rs. 1,000, the 
plaintiffs have produced the earlier bonds 
Ex. 2 series and hand-note Ex. 3, which 
were all executed by defendent No. 1. 
The debts due on these transactions do 
not come under the category of autece- 
dent debt, and, therefore, the plaintiffs 
have got to establish legal necessity 
for the same. ‘Ihe genuineness of the 
dcecuments has not been disputed. Plaine 
tiff No. 2 (P. W. No. 1) stated that de- 
fendant No. 1 borrowed money from him 
under simple bonds and hand-note for 
meeting costs of gilandazi supplied by 
him and costa of Collectorate partition and 
also for cultivation expenses, This state- 
ment is supported by the recitals in the 
said bonds Kx. 2 series and hand-note 
Ex. 3. Tkeonly attack on the evidence of 
this witness is that in his cross-examina- 
tion he said that without locking to the 
bonds and hand-note he could not say 
for what particular purposes the loans were 
taken. ‘Ihis is quite natural because 
there were several transactions which took 
place many years ago. The witness, 
however, did state the purposes for which 
the loans were taken, and his statement, 
as I have already said, is supported by 
‘the recitals in the documents. Our atten- 
tion has been drawn to the evidence of 
-P: W. No. -4 who stated that defendant 
No. 1 borrowed money ander the bonds 

_.Hxé..2 and 2 (a) for payment of Govern- 
ment revenue: and for purchase of seeds 
ac also for ‘cultivation expenses whereas 
‘the recitals in those bonds show that the 
-loans. were taken. for the cost of partition 
of village Kojhi, The different statements 
madé by the witness in his cross-examina- 
tion show that he really knew notning of 
those transactions, though of course he 
attested the bonds. [t is to be borne in 
mind that though the earlier bonds Kx, 2 
series and huna-note lik. 23 were executed 
by defendant No. 1 alone, the mortgage 
bond Ex. 5 was executed by botn defen- 
dant No. 1 and defendant No. 2. Ifthe 
loans under the bunds Ex. z2 series and 
-hand- nite Ex. 3 were taken by de- 
fendant No. 1 for bis own personal needs 
and not for family necessity, it is difficult 
to understand why the defendant No, 2 
would admit the hability ior these loans. 
Taking this fact into consideration alcrg 
‘with toe evidence of P. W. No. |, I have 
no reason to doubt that the sum of 
Rs; 1,000 which was due tothe plaintiffs 
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on the earlier transactions represented the 
defendants’ family debt. Tanus ihe entire 
consideration of the first mortgage (lx. bj 
is proved to have been required for pur- 
poses binding on the joint family. 

The next mortgage bond, lus. 5 (a) of 
which the consideration wag Ks. l,ouU re- 
cites that the money was required for the 
Marriage expenses of the daugnier of 


defendant No. l. Plaintiff Witness 
‘No. 1 bas stated in Hs evidence 
that toe defendants Nos. 1 and 2 


required this money for payment ot tilak 


in ‘connection with the marriage of tue 
second daughter of detendant No, |. 
Plaintiff Wuimness No. 5, nowever, has 


made a statement to tne elfect that the 
Mariiage took place not about tue Lime of 
the execution of the mortgage bond put at 
least three years later. Uefenuant No. 4 
(D. W. No. 1), on the other band, nas stated 
in bis evidence that the marriage was 
performed about two years back. relying 
on the aforesaid statement of P. W. No. d 
it is contended that tne daugater of de~ 
fendant No. 1 was married some years 
after the execution of Hx. 5 (a), ana, 
therefore, the family could not nave beva 
under any necessity to borrow any money 
for the purpose at that time. Indeed this 
contention would have some force, if the 
siatement of r. W. No. ə were wo be 
accepted as perfectly accurate. bub some 
allowance must be made forthe lapse vt 
time after whicn he came to depose to 
the fact. What is imporiant to be purne 
in mind is tnat in tue bond itself, walen 
was executed not by the defendant No. l 
alone but also by delendant No. 2, thére 
is a specilic recital that the money was 
required for the marriage ot the daughter 
of defendant No. l. ‘The defendants own 
evidence shows that they have got account 
books in which the expeuses incurred in 
connection with the marriage were 
entered, but those accounts nave not veen 
produced. Among the contesting defen- 
danis the defendant No. 3, would nave been 
the most competent witness in whe case 
but he nas been wiibneid. In wuese cir- 
cumstances, 1 am not prepared to difer 
from the learned Subordimare Judges 
finding tual tue sum vi Ks. 1, tUU was 
really for the expenses of the marriage of 
the daughter of deiendant No. L 

lt has been stienuvusiy algued by Mr. 
Khurshaid Husoain that tue defendants 
Lave wdduced eviuscuce tO SuUW tuat bne 
income of tneir fumuy properties would be 
Ks 0,00u to Kz. §,0UU a year, and, thereiore, 


bed. 


they were in fairly affluent circumstances 
so that there would be no necessity to 
borrow any money for the marriage ex- 
penres. But to this contention the simple 
answer is that the accounts in the pos- 
session of the defendant which would 
have been the best evidence cn the point 
have been withheld. It has been con- 
tended that the evidence of the defendants 
shows that Rs. 500 only was paid as tilak 
on the occasion of the marriage of the 
daughter of defendant No.1. This conten- 
tion is also met by the same answer. 

The next contention raised related to the 
rate of interest. So far as the first mori- 
gage Ex. 5 is concerned, it appears that 
the earlier mortgage in favour of Lal 
Bahadur carried compound interest at 
Re. 1-2-0 per cent, per mensem with year- 
ly resta and the loans on the plaintiffs’ 
earlier bonds, Ex. 2 series, also carried 
compound interest at similar rate; and 
the loan on the hand-note Ex. 3, which was 
forRs. 50° only carried simple interest at 
Re. 1-8-0 permensem. It was, therefore, quite 
prudent on the part of defendants Nos, 1 
and 2 to create the mortgage, Ex. 5, on 
compound interert at Re. 1-1-0 per cent. 
per mensem with yearly rests. It should 
be observed here that in the plaint the 
plaintiffs have claimed compound interest 
at 1 per cent. and not Re. 1-1-0 per cent. 
As regards the second mortgage Ex. 5 (a), 
the plaintiffs have adduced evidence to 
prove that the usual rate of interest varies 
from l percent. to 2 per cent. per mensem 
compoundable every year. This evidence 
receives support from the earlier transactions 
commencing with the mortgage in favour 
of Lal Bahadur. There is no reliable evidence 
on the side of the defendants to prove that 
compound: interest at 1 per cent. per mensem 
with yearly rests is excessive. i 


The next contention raised by Mr. 
Khurshaid Husnain is that upon a proper 
construction of the two mortgage bonds, 
Ex. 5 and Ex. 9 (a), there appears to be 
no provisions for. payment of interest 
after the stipulated period. The relevant 
provisiunsin the bond, Ex. 5, are: — 

“We declare that we shall re-pay Rs. 2,500 aforesaid 
together with interest at Re. 1-1-0 per hundred 
rupees per month on the full-moon day of Jeth 
1332 in full and in one lump sum, We shall pay 
the interest whatever it may be on the said sum 
every’ year to the said creditors. In the event of 
non payment ‘the said yearly interest shall be 
treated as principal and we shall also pay interest 
thereon at the above rate and tillthe date of payment 
the interest on compound interest shall continue to 
be treated as Pp year after year and interest 
at the above rate shall continue to run thereon.” 
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These words to my mind are plain enough 
and do not admit of any other construction 
than that the principal with interest at 
the stipulated rate wasto be paidin one 
lump on the full moon day of Jeth 1332 
and thereafter compound interest was to 
be calculated at the end of every ‘year 
at the stipulated rate and the interest would 
run till re-payment of the entire debt. 

Turning to the next bond, Ex. 5 (a), the 
Provisions are as follows*— 

“We dodeclarethat we shall re-pay Rs. 1,800 afore- 
said besides interest at 1 per cent. per mensem on 
full-moon day of Baisakh 1333 Fasli. In the event of 
non-payment, we shall continue to pay the annual 
interest every year. In the event of non-payment 
of interest, the annual interest shall every year be 
treated as principal and we shall pay interest and 
compound interest thereon also till the date of 
Ye-payment.” 

Here again the words are so clear that 
it is impossible to hold that there was 
no covenant for payment of interest 
after the stipulated period. ' 

In this connection Mr. Khurshaid Husnain 
has referred to a decision of the Judicial 
Committee in Chajmal Das v. Brij Bhukan 
Lal (1), in which upon a construction of 
the terms of the motgage bond before their 
Lordships’ it was held that there was no 
covenant for payment of interest after the 
stipulated period, The relevant provisions of 
that bond were as follows: — 

“I promise that I shall pay the said money, 
with interest at the rate of Re. 1-4-0 per cent, 
per mensem, in two years; that interest shall be 
paid six monthly; that in case of default in payment 
of interest on the expiry of any six months, it 
will be treated as ‘principal and being included 
in the principal, shall bear interest at the -said 
rate; that the compound interest shall also be added 
six-monthly to the principal.” r 9 

From these provisions their Lordships 
held that the stipulation regarding payment 
of compound interest at the end of every 
six months applied to the period of two 
years which was tixed for the payment of 
the debt, and there was no provision for 
payment of any interest after the 
expiry of that period. In the present case, 
as [ have already pcinted out, there 
are clear provisions in both the binds 
regarding payment of interest after the 
stipulated period. 

The next point raised by Mr, Khurshaid 
Husnain is that there is no legal proof 
of the attestation of the mortgage bonds 
Exs. 5 and 5 (a). The bonds on their 
very face purport to be attested by more 
than two witnesses. One of the attesting 
witnesses to the first bond was Mahadeo 
Lal (P. W. No. 2) He proved its due 


(1) 17 A511; 22 I A 199; 6 Sar. 624 (P 0), - 
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execution and attestation and on his 
evidence it was marked Ex. 5 without 
objection. Jageshar Ram (P. W. No. 3), an 
attesting witness to the other bond, 
proved its due execution and attestation, 
and on his evidence it was marked Ex. 5 
(a), Without objection. Now, what happened 
was that Bansi Ram, another attesting 
witness to the first bond Ex. 5, was examined 
as P. W. No. 4 and he did not formally 
prove attestation. The obvious reason is 
that it was not thought necessary in view 
of the fact that the brnd was already 
marked as Ex. 5 without objection on the 
evidence of P. W. No. 2. The point taken 
by Mr. Khurshaid Husnain is that because 
Bansi Ram (P. W. No. 4) did not speak 
of attestation of the bond Ex. 5, it must 
be presumed'that he did not infact attest. 
There ig no substance in this contention, 

The last point raised is that under the 
provisions of s. 11 of tke Bihar Money 
Lenders Act (III of 1938) which came into 
force in July 1988 was expressly made 
retrospective in its operation, the plaintiffs 
are not entitled to recover as interest any 
sum exceeding the principal amount secured 
by the‘mortgage bonds in suit. But it 
has been held by a Full Banch of this 
Oourt in Sadanand Jha v. Aman Khan 
(2), that in’ view of the provisions of 
s. . 107 of ‘the Government of India. Act, 
1935, s. 11 of the Bihar Money Lenders 
Act, being repugnant to the provisions of 
the Usury Laws Repeal Act (XXVIII of 1855), 
is void to tle:extent of the repugnansy. 

“Mr. Khuréhaid Husnain has further urged 
that in ‘ay event under f. 12 of the 
Bihar Money Lenders Act the account 
should be reeopened and relief should 
be given to the defendants; but that section 
gives, a complete discretion to the Court 
in ‘the matter. Upon the facts of this 
case there is nothing which would justify 
the Court, in the exercise of its discretion, 
in. re-opening the accounts, 

. All the contentions raised by the appel- 
lants fail and I would, therefore, dismiss the 
appeal with costs. 

The learned Advocate for the appellants 
prays for a certificate under s. 205 (1) of 
the Government of India Act, 1935. As 
this case involves a substantial question 
of law as to the interpretation of that Act, 
“leb a certiicate be granted for leave to 
appeal to tre Federal Court. 

Harrles, C. J.—I entirely agree. 

Appeal dismissed. 


` Be 
_-@) 20 P LT 1; 179 Ind. Oas. 379; AL R 1939 Pat. 
$5; 5 B R 265; 11 R P 357; 18 Pas. 13. 
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OUDH CHIEF COURT 
Criminal Miscellaneous Application No. 70 
of 1938 
April 12, 1939 

Zis-UL HASAN AND YORKE, JJ. 
MOHAMMAD YUSUF—Appuicant 


. veTsus 
IMTIYAZ AHMED KHAN—Compuatnant 
—Opposite PARTY 
` Contempt of Court—In criminal case complainant's 
witness making defamatory statements against 
accused—Accused, if entitled to file defamation 
complaint against witness during trial of case— 
Such complaint filed before same Magistrate after 
examination and cross-examination of witnesses 
before charge—Complaint held bona fide and did not 
amount to contempt of Court. 

Where in a criminal case against an accused, a 
complainant's witness during the course of his 
examination makes a defamatory statement against 
the accused, the accused is not bound to sit silent 
and is entitled to make a complaint of defamation 
against the witnessto protect his good name. Where 
such a complaint is made by him to the ‘same 
Magistrate trying the original case after six months 
of the incident and after the whole of the witnesses 
in the original case were examined and cross- 
examined before charge, the complaint is a bona 
fide act and not an act aimed at putting pressure 
to bear on witnesses or in any way calculated to 
prejudice the trial of the original case against the 
accused, The accused is not, therefore, guilty of 
contempt of Oourt. 

In such a case, however, it is undesirable that the 
hearing of the case of defamation should be taken 
up until such time asthe original case against the 
accused has been disposed of. Rajendra Singh v. 
Uma Prasad (1), distinguished, 

Or. Misc, App. under Act XII of 1926, and 
s. 561-A, Criminal Proceduré Code, in a case 


. pending in the Cuurt of the City Magistrate, 
' Lucknow, dated April 3, 1939. 


Messrs. R. F. Bahadurji and S.. C. Dass, 
for the Applicant, a 
- Mr. G. G. Chatterji, for the Opposite Party, 


Judgment.—The facts ofthis case have 
already been set out in fall in our order 
of reference to a Fall Bench*, dated 
September 5, 1938. It has now been held 
by the Full Bench that this Court has 
jurisdiction in respect of contempt of Courts 
subordinate to it, and we have therefore 
now to consider in the light of the facts 
set out on the first three pages of our order 
of September 5, 1933, and the arguments 
put before us whether the action of Imtiaz 
Ahmed Khan in filing a complaint against 
Noor Mohammad, a witness in the case 
proceeding againsi Imtiaz Ahmed Khan 
uuder ss. 420 and 406, Indian Penal 
Code, amounts to a contempt of Court or 
not; and if so, how the offence of contempt 
of Court committed thereby shall be dealt 


with. 
*See 180 lad. Cas. 745, TEs 


576: 
“One or two further points have been 
put before us in regard to the statements 
made by Noor Mohammad in evidence on 
August 16, 1937, It is contended that 
these stalements could not properly be the 
subject of acomplaint, under s. 500, Indian 
Penal Code, because the witness would 
have been entitled to protection under 
the provisions of 8. 132 of the Indian 


Evidence Act. Section 132 provides that : 

“a witness shall not be excused from answering 
any question as to any matter’ relevant to the 
matter in issue in any suit or in any aivil or 
criminal proceeding, upon the ground that the 
answer to such question will criminate, or may tend 
directly or indirectly to criminate, such witness, or 
that it will expose, or tend directly or indirectly 
to expose such witness to a penalty or forfeiture 
to any kind: . : À 

Provided that no such answer, which a witness 
shall be compelled to give, shall subject him to any 
arrest or prosecution, or be proved against him 
in any criminal proceedings except a prosecution 
for giving false evidence by such answer.” 


` Reliance on this section proceeds on the 
. assumption that the statements. made by 
Noor Mohammad were made in answer to 
á question put by Oounsel. We find it 
difficult. to believe that a question could 
have put by Counse! with the object of 
eliciting that Haji Saheb was afraid of 
Imtiaz Ahmed Khan when what Counsel 
had to establish was that the Haji Saneb 
had either been deceived by Imtiaz Ahmed 
Khan into giving Rs. 6,000 or on the other 
hand had deposited Rs. 6,000-witn him. 
No one would be easily deceived by a 
‘man of whom .he was afraid and in whom 
he would necessarily have no trast nor 
would a man _ ordinarily . make over 
money to a person of whom he was afraid. 
The inference is that although this does 
not appear frum the record, these state- 
ments mentioned onthe third page of our 
order of reference were voluntary statements 
and not statements made in answer to 
questions. Even if they were statements 
made in answer to questicns, we should 
doubt whether they would have been protect- 
ed because the answers would suggest that 
the questions however put could nol have 
been relevant to the matter in issue, namely 
the question whether or not an offence under 
5. 420 or 406 had been committed by 
Imtiaz Ahmed Khan. ‘hat, however, 1s 
not a matter really -for decision at tnis 
stage but will be a matter for the con- 
sideration of the Court which tries the case 
under s. 500, Indian renal Code. Assuming, 
as we think we should for the purpose of 
this application, that the statements are 
not necessarily protected, we have to 
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consider, whether Imtiaz Ahmed Khan was 
bound to sit down silently under defamatory 
charges of this kind, and not entitled to 
make some sort of an effortto defend 
himself. We are unable to hold that he 
was bound to remain silent and that 
he was disentitled from making a complaint 
of an offence, if an offence appear to him 
to have been committed. 


The real question is gs to the intention 
of filing a complaint. as ib intended to 
muzzle prusecution witnesses or was it 
intended to protect- Imtiaz Abmed Knan’s 
own good name? Had Imtiaz Aumed Khan 
rasned into Qourt tna’ very same day or 
the next day with a- complaint against 
Noor Mohammad before the examination 
and first cross-examination of tne other 
witnesses had taken place, 1t might perhaps 
have been said wito reason that he was 
attempting to intimidate witnesses, but tais 
is not woat ne did do. ‘Ine woaole of 
the witnesses were examined and cross- 
eXamined prior to the charge and it was 
not until the six months later that Imtiaz 
Ahmed Khan fled bis complaint, for, as 
it is said, the reasons wnich have. been 
mentioned in our order of reference. In. 
our opinion, therefore, the tiling of a 
complaint by imtiaz Ahmed Khan was a 
vona fide act intended for tae protection 
of hisown good name and not’ an act 
aimed at putting pressure to bear on 
witnesses. ‘he suggéstion that ıt could 


Have. ube effect of leadiug witnesses in 


their ‘second crossexamuiatida to make - 
sume admissions favourable to fintiaz Ahmed 
Khan seems’ to us to. be very far-fetched. 
‘I'he witnesses had made statements caiculal- 
ed to incriminate him and they could not 
go back on those statements without 
exposing themseives to arisk of prosectition 
for perjury. < LA 

lt is argued that Imtiaz Ahmed Khan 
should hav waited until the case under 
ss. 420 and 4U6 nad terminated. In tne 
tirst place, we do not tuimk that he was 
bound iv do so, aud in tne second place, 
that case nas been kept dragging on already 
irum 1936 to i939, and the implication of 
tue argument is that imtiaz Aumed Khan 
is tO put up. witn defamatory statements 
being mide wiluout protest until such 
time as those proceedings terminate waleh 
might not be tor severdl years lO cume. 
lt 18 tne existence of uncontradicted 
defamatory siatemenis whica damages a 
man’s reputation beyond repair, and we 
are not prepared to noid toat tue circume 
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stances being as they were, Imtiaz Ahmed 
Khan was precluded from taking action. 

There is another point which has been 
made. in favour of Imtiaz Ahmed Khan. 
The complaint which he made under s. 500, 
Indian Penal Code, was made to the same 
Magistrate who was trying the case under 
ss. 420 and 406. h is clear that that 
Magistrate did not feel that the making 
of this complaint was in any way calculated 
to prejudice the ial of the case under 
5. 420 or s. 406. If he had done so, he 
would presumably have dismissed the 
complaint under s. 203 of the Code of 
Oriminal Procedure. 

Learned Uounsek for the applicant has 
been unable to quote to us any case on 
all fours with the present -case. Some 
reference has been made to tne case ci 
Rajendra Singh v. Uma Prasad and another, 
l. L. R.57 Allahabad 573 (1), but that case 
stood on a different footing. A notice 
was served on behalf of the plaintitt by 
his Advocate, on the defendant threatening 
the defendant that unless he withdrew a 
certain plea put forward in the written 


statement ina civilsuit and paid a certain. 


sum as damages, he would be criminally 
prosecuted for defamation of the plaintiff's 
deceased father. [t was held that the 
notice was undoubtedly intended to put 
extraneous pressure on the defendant in 
. ofder to compel him under threat of drastic 
action being taken against him, to with- 
draw the plea which had been taken by 
him specifically in the written statement 
‘and that this amounted to a _ direct 
‘ interference with the’ administration of 
‘Justice in preventing or attempting to 
prevent the defendant from pressing. the 
- plea waico might prove to be a very 
substantial and legitimate defence; and 
in that way an indirect attempt was made 
to exclude that plea from the consideration of 
the Court. There is little if any thing in 


common between the action of the plaintuf - 


in tnat case aud the action of Imtiaz 
Ahmed Khan in the present case. 

Taking into consideration all the facts 
put betore us, we are of opinion that there 
has not been in this case even a technical 
oftence of contempt of OUourt committed 
by Imtiaz Anmed Khan. On the other 
hand we are also of opinion that it is 
undesirable tnat the hearing of the case 
of defamation snould be taken up until 


such time as the case against Imtiaz Ahmed- 


Khan has been disposed of. 


(1) 57 A 573; 159 Ind. Oas, 193; A IT R 1935 AN. 
117; (1935) A LJ 29; 193) A L R 1083; 8 R A 408, 
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We accordingly dismiss the present 
application but direct the Court in which 
the complaint fixed by Imtiaz Ahmed Khan. 
against Noor Mohammad is pending, to 
take no further proceedings in that case 
unless and until the case under ss. 420 
and 406 is finally disposed of by the 
Magistrate concerned. 

s. Appliċation dismissed. 


pa 


_ NAGPURHIGH COURT | 
Miscellaneous Appeal No. 198 of 1936 
November 7; 1938 
GRURRJAND Nivoat JJ., on a reference from 

PoLLoog, J. 
DUKHURAM AND ofutes—APeELLANTS 
versus ba 
KHANDERAO AND ANoTHER— 
RESPONDENTS 

C. P. Land Revenue Act (LI of 1917), 8. 203 (8)— 
Proprietor mortgaging his village share and house 
in abadi—Mortgage foreclosed—Whether can claim 
to retain possession of house. 

If a proprietor mortgages his village-share 
(without cultivating rights in sir) and his house 
in the abadi, he cannot, after the mortgage has 
been foreclosed and he has become an ex-proprietary 
tenant, claim to retain possession of the houss on 
the ground that under s. 203 of the O. P. Land 
Revenue Act, he is entitled to a house-site in the 
avadi.” Narain Ganesh Ghatate v, Baliram, (1), 
Second Appeal No, 452 of 1935 explained. Rama- 
dhin v. Seth Sheodutt Rat (2), relied .on. 


Pollock, J. (March 29, 1933)—-The rəs- 
pondeats Khande Rao and Ganpat Rao 
and- their father mortgaged mahal No. 2 
in mauza Chichirda, of which they were 
the proprietors, and a house in the abadi 
and certain- khudkasht land, Tne mort- 
gage was foreclosed and the decree-holder 
was placed in possession of the mortgaged 
property including the house. The -mort- 
gagors contend tnat when they lost their 
proprietary interest in the village, they 
became occupancy tenants of what had 


formerly been their sir land, and that as 


tenants, they are entitled to retain possession 
of the house. re , PO 

In a somewhat similar case in Narain 
Ganesh Ghatate v. Baliram (1), it, was 
remarked : Vae 

“ag regards houses in the abadi, the rights of 
the judgment-debtora now rest on the wajib ul-ars, 
and the decres-holder, though undoubtedly owner 
of the soil and possibly, py operation of the law 
of mortgage, owner alsv of the houses standing on 
the soil, cannot evict them while they remain 
occupancy tenants.” i : 

In a recent case Udho Mahara v. Pandit 


d) A N L R165 at p. 174; 48 Ind. Cas, M1; A I R 
1918 PO 84; 460 76;451 A 179; 24 M L T 345; 98 
U Ld 447; (1918) M W N 885; 23 O W N 297; 21 Bom 
LR53 P 0) : 


“518 
- Sadasukh, Second Appeal No. 452 of 
-. 1935, which appears to be indistinguishable 
. from the present case, it was held that 

under s. 203 of the O.P. Land Revenue 

Act of 1917, the judgment-debtor as a 
tenant was entitled to a house-site of 
reasonable dimensions in the abadi free 
of rent and that until the site had been 
allotted and accepted or, if refused, the 
dispute had been settled by a Revenue 
Officer, the judgment-debtor had not got 
what he was entitled to and until then be 
could not be thrust out. 

When Narain Ganesh Ghatate v. Baliram 
(1). Is was decided, the O, P. Land Revenue 
Act of 1851 was in force which contained 
no provision similar to s. 203, of the present 
Act and the decision in that case was 
based on the wajib-ul-arz. A proprietor 
is entitled to seil or mortgage his entire 
proprietary rights in the village including 
the abadi, excepting only the cultivating 
rights in sir which requires special 
permission, lt is to me a somewhat sur- 
prising proposition that a proprietor can 
sell or mortgage his house in the abadi 
and then claim that he is still entitled 
to retain possession of it, The Legislature 
has accorded no such protection to houses 
as it has-to cultivating rights in sir. Sub- 
section (8) of s. 203 provides that nothing 
.in this section’ shall attect the terms of 
‘any contract between the proprietor and 
the holder of a site in the abaut, and it 
‘js, I think, arguable that this sub-section 
_ covers the present case and disentitles the 
judgment-debior from relying on tue other 
` ‘provisicns of s. 203. The. point is one of 
considerable importance and should, in my 
‘opinion, be decided by a Division Bench. 
` J frame the question as follows :— 

“If a proprietor mortgages village share (with- 
out cultivating rights in sir) and his house in the 
abadi, can he, after the mortgage has been fore- 
closed and he has becomean ex-proprietary tenant, 
claim toretain possession of the house on the ground 


that under s. 2U3 of the O. P. Land Revenue Act, he 
18 entitled to a house-site in the abadi." 


Let the case be laid before the Hon'ble 
the Ohief Justice. © - 

Gruer and Niyogi, dd.—(August 31, 
` 1935):— The following question has been 
- referred to a Division genen by Pollock, d : 
. “Ifa proprietor morigages his village share (with- 
out cultivating rights in sir) and his house is in the 
_,.abadi, can he, atter the mortgage has been fore- 
closed and he has become an ex-proprietary tenant, 
claim to retam possession of the house on the 
ground that under s.20% of the O. P. Land Revenue 
Act he is entitled to a house-site in the abaai,.” 


| The decree-holders-mortgagees in the 
case bed obtained possession of the house 
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along with other property mortgaged when 
they foreclosed against their mortgagors who 
were proprietors of the village. The mort- 


gagors then claimed to get the house back: 


on the ground that they had become ex- 
proprietary tenants of tbe sir land mort- 
gaged, and as tenants were entitled to 
such a house. The lower Appellate Court 
following Narain Ganesh Ghatate v. Baliram 
(1) held that the accrual of the tenant right 
gave them a right topbtain the house. 

Pollock, J. has pointed that when Narain 
Ganesh Ghatate v. Baliram (1) was decided, 
the old Land Revenue Act of 1881, was in 
force, which contained no provision 
similar to s. 203 of the present Act, and 
the decision in that case was based .on 
the wajib-ul-arz. He recognized that there 
is a recent case on all fours, Udho v. 
Sadasukh, Second Appeal No. 452. of 
1935, which supports the mortgagors, but 
he doubts whether the proprietor should 
be allowed to retain his mortgaged house 
in such conditions and thinks that on the 
analogy of s. 203 (8), Land Revenue Act, 
the terms of the contract between the par- 
ties should be given effect to. 

The reported decision in Narain Ganesh 
Ghatate v. Baliram (1), incorporates the 
judgment of the Privy Uouncil but in that 
judgment their Lordships decided only 
whether the mortgagor had divested him- 
self of his right as an. occupancy tenant. 
They did not consider the question of 
the house mortgaged. The learned Addi- 
tional Judicial Commissioners say that.the 
order appealed against is silent as regards 
this and that it'appears advisable to point 
out thelaw. , Their view is that as regards 
houses inthe abadi the rights of the judg- 
ment-debtors now rest on the wajib-ul-arz 
and the decree-holder, though undoubtedly 
owner of the soil and possibly by optration 
of the law of mortgage owner also of the 
houses standing onthe soil, cannot evict 
them while they remain occupancy tenants. 
‘These remarks are obiter, and with due 
respect we donot think that such a result 
can be upheld inlaw or equity.. When a 
proprietor deliberately raises money by 
mortgaging his dwelling house, how can 
he be allowed to turn round and say that 
that house is sacrosanct? In Udho v. 
Sadasukh, Second Appeal No. 452 of 1935 
the learned Chief Justice was of opinion 
that untila site bas been allotted to an 
ex-proprietor and accepted, or if refused, 
the dispute has, been setiled by a Revenue 
Officer, the judgment debtor has not got 
what he is entitled to, and until then he 


s 


i” 


' the holder of a site inthe abadi. 
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canno? pe thrusted out. He goes on to 


gay : 

ag the Revenue Officer allots this site, then 
again the judgment-debtor cannot be evicted, nor 
can the house be pulled down.” 

With all respect we think that in any 
case the mortgagee is entitled to the 
materials of the house mortgaged. What 
the mortgagor can claim under 6, 203 of 
the Land Revenue Act is simply a house= 
site of reasonable dimensions in the abadi 
free of rent. Sub-#ection (3) provides that 
the materials of any house erected shall 
be transferable. Then again how does it 
follow that because he is entitled to a 
house-site, he can claim to retain this 
particular house-sité ? From an economic 
point of view it would generally be desir- 
able that the new proprietor of the village 
should take over also a house in keeping 
with his new status. When the ex-pro- 
prietor has contracted to mortgage his 
house also, it is only just that he should be 
held to his contract, the consequences of 
which he must have foreseen. His remedy 
is to arrange with the new proprietor for a 
new siteor for the acquisition of a new 
house in the village as soon as’ he feels 
that foreclosure is inevitable. Section 49 
of the Oentral Provinces Tenancy Act 


- preserves only rights as an occupancy tenant 


and does not deal with abadi sites and so 
cannot help the mortgagor. The rights of 
the mortgagee to this particular house and 
site are statutory, ands. 203 of the Land 


Revenue Act cannot derogate from them. ` 


By O. XXXIV, r. 3, Civil Procedure Code, 


` the mortgagee on obtaining his: final decree 


is entitled to be putin possession ofthe 
property, and his debtor cannot claim to 


‘retain it simply because owing to his own 


improvidence or lack of foresight, he finds 
himgelf for the time being homeless. 
This question also arose recently before 
Bose, J., in Ramadhin v Seth Sheodutt Rai 
(2), and his view coincides with what we 
are now expressing. Bose, J., also distin- 
guishes Narain Ganesh Ghatate v. Baliram 
(1), and points out that s. 203 of the Land 
Revenue Act relates to the house-site and 


. not to the materials of the house itself, and 


s. 203 (8) expressly exempts the terms of 
any contract between the proprietor and 
In the 
present case the proprietor and the holder of 
the site was the same person at the time of 
the contract, but thesame principle would 
apply. He was empowered to contract 
himself out of any right to retain this 

(2) 180 Ind. Oas, 680; AI R 1938 Nag. 654; 1938 N 


Wd 445; 11 RN 389. 
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site and superstructure in the event of 
foreclosure, and he must be held to his 
contract. : 

For the above reasons, we answer in the 
negative the question which has been put 
to us. 

Mr. V. V Kelkar, for the Appellants. 

Messrs. J. Sen and B. L. Gupta, for the 
Respondents. 

Pollock, J.—(November 7, 1938.)—The 
only point tobe decided in this appeal 
is whetherthe decree-holders are entitled 
to possession of the mortgaged house. 
The Division Bench, to which this question 
was referred, has decided that they are en- 
titled to possession. The appeal is, there- 
fore, allowed and the decree-holders will be 
given possession of the house. Oosfs in 
both Courts will be paid by the judgment» 
debtors. Counsel’s fee in this Court Ks. 30, 


D. Appeal allowed. 


eect, 


PATNA HIGH COURT. 
i . Full Bench : 
Civil Revision Petition No. 649 of 193 
March 9, 1939 
HARBIRS, O. J., Wort, JAMES, AGAB WALA 
AND MANOHAR LALL, JJ. 
BRIJ BEHARI LAL—Paritionge - 


versus `` ` 
Fem SRINIVAS RAM KUMAR 
. AND oTHERS—~ OPposITE PARTY 

Civil Procedure Code (Act. V of 1908), O. XXI, 
r.90 (1), Proviso. (i) (substituted by Patna High 
Court), cls. (a), (b)--Scope of Proviso.— Words 
“unless applicant deposita with his application such 
amount, etc.” meaning 0f— Deposit made after 
presentation of application but before its admiasion, 
whether one made with application —Application not 
accompanied with deposit cannot be rejected—Court 
must gee reasonable opportunity for payment of 
depostt—Held on facts that application was properly 
admitted on date of deposit and Court was bound 
to adjudicate upon it on merits. 

Proviso (4) substituted by the Patna High Court 
to sub-rule (1; of O. XX1, r. 90, Civil Procedure 
Uode, places conditions not upon the presentation of 
an application to set asida a sale but upon its 
admission. Admission ofthe application presum- 
ably means the stage when the Court decides to 
issue notice upon such application to, the opposite 
parties concerned. By the terms of the substituted 
Proviso, such application cannot be admitted unless 
the provisions of sub-cls. (a) and (b) of Proviso (2) are 
complied with, This Proviso contemplates that after 
an application to set aside a sale has been presented, 
an inquiry must be made by the Vourt. An applica- 
tion cannot, therefore, be admitted until some inquiry, 
no matter how perfunctory, has been made by the 
Oourt. |p. 581, col. 2.) 

The words “unless the applicant deposits with his 
application such amount, dc,” do not mean “unless 


‘the applicant deposits at the time he makes his 


application 12% per cent, of the gale proceeds ox 


“C4 
580 
such other sum or such other eecurity as the Court 
has previously directed", The terms of the substitut- 
ed Proviso donot make it clear that an application 
to dispense with the deposit or for leave to deposit 
less than 12} per cent. of the sale proceeds or to give 
some other security must be made before the appli- 
cation to set aside the sale is made. |p. 582, col. 1.] 
The applicant can be saidto deposit with his 
application a sum ofmoney orother security even 
he does it after he has presented the 
application. lfasum of money or other security is 
deposited with a view to ensuring the admission of 
an application, such can be said to be deposited 
with the application, provided such deposit is 
made before the date of admission. There is no 
justification for the view that an application to set 
aside a sale unaccompanied by a deposit is a 
defective application and that such defect cannot 
e cured unless a deposit is made within 30 days 
of the sale, as thereis nothing in the rule to 
suggest that admissions must take place within the 
period of limitation. Further, the wording of the 
: substituted Proviso in no way suggests that in the 
event of no deposit being made at the time the 
application is presented, the application should be 
- acecmpanied by a further one to dispense with the 
deposit or for leave to deposit a lessersum or other 
accurity. Hence a deposit made after an application 
is fled and after 30 days from the date of the sale but 
before admission of application, would be deemed 
to be a deposit made with the -application within 
the meaning of .cl, (b) of the substituted Proviso (i) 
_ to sub-r, (1) of O. XXI, r.,90. [p. 582, cols. 1 & 2.) 
Where no deposit accompanies an application to 
set aide a sale, the Court has no power to reject 
‘such -application forthwith. On the other hand, 
it must give the applicant an opportunity to urge 
that the deposit should be dispensed with or to 
deposit the full or lesser amount or other security 
before some date fixed for admission. If the orders 
ofthe Qourt are complied with, the application must 
be admitted “and heurd upon the merits provided 


. 2 that it complies also with the substituted Proviso 


Hw: . 
Oe on facts, that even though the original 
admission of the application could not be juetified, 
. the acceptance of the deposit and the subsequent 
proceedings clearly showed that the application was 
properly admitted at the date of the deposit and the 
Oourt was bound thereafter to adjudicate upon it 
on merits. |p. 583, col. 2.] 
- Us R. F. from an order of the Additional 
- District Judge,’ Shahabad, Arrah, dated 
September 17, 1937. 
Messrs. Mahabir Prasad, Tarkeshwar 
Nath and P.N; Gaur, for the Petitioner. 
Sir Sultan Ahmed and Mr. B. N. Rai, 
‘for the Opposite Party. 
Harries, C. J—This- is a petition for 
` revision ‘of an order of the learned District 
“ Judge of Shehabad affirming an order of 
the jearned Munsif of Sasaram dismissing 
-the -petitioner’s application to set aside a 
‘certain auction sale which was held on 
“ August 4, 1936. Tne ‘petition came in the 
frst place, before Wort, J., who referred it 
’ to a:larger Bench. James and Agarwala, JJ, 
“being ‘of opinion ‘that the ‘poinis involved 
` "Were cf Conbidérable’ importance, reférred 
' “the matter for the constitution of a large 
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Bench. Accordingly the petition was heard | 
by this Full Bench of tive Judges. The 
application to set aside the sale, which is 
dated September 2, 1936, was made by - 
Brij Behari Lal who was a person entitled 
to share in a rateabledistribution of the 
sale proceeds and was an application under 
O. XXI, r. 90, Civil Procedure Code. The 
application was registéred in the Court of the ` 
learned Munsif as a miscellaneous case, and 
notices were served tn the opposite party. 
On October 14, 1936, the petitioner Brij 
Behari Lal deposited in Court a sum amount- 
ing to 124 per cent. of the sale proceeds, and | 
on May 25, 1937, the application came on Y 
for hearing before tlie learned Munsif. The “ 
opposite parties took a preliminary objec- 
tion that as no sum was deposited with the 
application to set aside the sale as required by 
the Rule within thirty days from the date of 
the sale, the application was barred by time. 
The learned Munsif upheld this preliminary 
objection, and on appeal, the learned District 
Judge aflirmed the decision of the Court 
below and dismissed the application. It 
has been contended before this Court that 
in dismissing the application the Oourt 
below were clearly wrong and that this isa 
case in which revision lies. As I have stated, ~ 
the application to set-aside the sale was one 
under O. XXI, r. 90, Uivil Procedure Code. 
This Rule has been amended by this 
Court, and the amended Kule, under. 
which the application was made, is in these 
terms: ` 

“(1) Where any immovable property has. been 
sold in execution of a decree, the decree-holder, or 
any person entitled to share in a rateable distribu- 
tion of assets, or whose interests are affected by the 
sale, may apply to the Court to set aside the sale 
on the ground of a material irregularity or fraud 
in punishing or conducting it: . 

(i) Provided that no application to set aside a 
gale shall be admitted unless 6 

(a) it discloses a ground which could not have ™ 
been put forward by the applicant before the sale 
was concluded, and ae, 

b) the applicant deposits with his application 
such amount not exceeding 124 per cent. of the 


sum realized by the sale or such other security as 
the Court may, in its discretion fix, ualeas the 


Court, for reasons to be recorded, dispenses with 


the deposit. ; 

(di) Provided further that no sale shall be set 
aside on the ground of irregularity or fraud unless 
upon the facts proved the Court is Satistied that 
the applicant has sustained substantial injury by- 
reason of such irregularity or fraud. 

WW) In case the application is unsuccessful, the 
costs of the opposite party shall be a first charge 
upon the deposit referred to in Proviso 14) ib), if 
aby.” 


The present Provisos have been substi-. 


“tuted by~this Court for the original Proviso 


to the kule. It will be seen that by réason 


~ 
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of Proviso (i) (b) no application to set aside 
a sale is to be admitted unless the applicant 
deposits with his application, such an 
amount not exceeding 124 per cent. of the 
Proceeds of the sale or such other security 


-aB the Court in ite discretion may fix unless 


the Oourt dispenses with the deposit alto- 
gether. In the present case the petitioner 
deposited neither a sum of money nor gave 
any security nor did*he on or before mak- 
ing the application apply to the Court to 
disnense with the deposit. On October 10, 
1936. however, the petitioner applied to the 
Court to accept a deposit of 124 per cent. 
of the sum realized by the sale, and upon 
this application the Court made an order to 
issue a chalan. On October 14, 1936, the 
sum was actually deposited in Court. An 
application to set aside a sale must be made 
within thirty days from the date of the 
sale: see Timitation Act, 1908, Sch. I, 
Art. 166. The sale tcok place on August 4, 
1936, and as tbe application to set aside 
the sale was made on September 2, 1936, 
it was within thirty days of the sale. The 
depcsit, however, was nct made until 
October 14, 1936, which was long after the 


* expiry of the period of thirty dars from the 


date of sale. It was urged by the opposite 
parties in the Courts below that where the 
deposit had not been dispensed with by the 
Court, an application accompanied by no 
deposit was no application at all within 
amended 0, XXI, r. 90. and that the defect 
in the application could not be cured by a 
deposit made on October 14, 1936, because 
an application on that date was clearly 
barred by limitation. As I have stated, the 
Courts below accepted this contention and 
dismissed the application. Counsel for the 
petitioner has contended before us that the 
application to set aside the sale in this case 
was within time and should have been 
decided on the merits. Alternatively, he has 
contended that the amendment made by 
this Court to O. XXI, r. 90, Civil Procedure 


` Code, requiring a deposit is ultra vires the 


rule-making power of the Court and there- 
fore void. If Proviso (i) (b) which is part 
of the amendment made by this Oourt is 
void, then clearly the application was 
within time, as the Rule as it originally stocd 


‘required no deposit to ke made with the 


application. 

In the first place, I shall deal with the 
Contention that the present spnlicution 
complied with the provisions of amended 
0. KAT, I. 90, Civil Preeedure Code and 
was within limitation. At the outset it 
must be observed thatthe substituted 
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Proviso (4) to sub-rule (1) of O. KAL, r. 90, 
Civil Procedure Code, places conditions not 
upon the presentation of an application to 
set aside a sale but upon its admission. 
The words of the substituted Proviso are 
“provided that no application to set aside 
a sale shall be admitted unless....” 
Admission of the application presumably 
means the stage when the Court decides 
to issue notice upon such application to the 
opposite parties concerned. By the terms 
of the substituted Proviso such application 
cannot be admitted unless the provisions 
of subecles. (a) and b) Proviso (i) are 
complied with. In my view this substituted 
Proviso contemplates that after an applica: 
tion to set aside a sale has been pre- 
sented, an inquiry must be made by the 
Court, becanse the Proviso directs that ‘a) 
no such application shall be admitted un- 
less it discloses a ground which could not 
have been put forward by the applicant 
before the sale, and (b) the application must 
be accompanied with a deposit of 124 per 
cent. or such less sum or other security as 
the Ccurt may direct, unless, for reason to 
be recorded, the Court has dispensed with 
security. It appears to me that an applica- 
tion cannot therefore be admitted until 
some inquiry, no matter how perfunctory, 
has been made by the Court. If a deposit 
of 124 per cent. has been made at the time 
of presentation of the application, the Oourt 
must admit the- application provided Pro- 
viso (i) (a) has been complied with. If, on 
the other band, the application has not 
been accompanied by any deposit, must the 
Court refuse forthwith to admit it and 
accordingly reject it, or should the Court 
direct, unless it dispenses with the security 
altogether, a deposit to be made or security 
to be given before a date fixed for admis- 
sion? In my View, the Court must follow 
this latter course. Substituted Proviso (2) 
(b) requires that no application shall be 
admitted unless the applicant deposits with 
the application such amount not exceeding 
124 per.cent. of the proceeds of the sale or 
such other security as the Court may fix 
unless the Court dispenses altogether with 
any such deposit. Do the words “unless the 
applicant deposits with his application such 
amount............. mean that the applicant 
must dep sit the amount at the time he 
makes hir application er do they mean that 
at some stage or an ther unless the Court 
dispenses with the dep sit, a sum must be 
deposited with the application which has 
already been made? The learned District 
Judge appears to have thought that Pro- 
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viso (i) (b) i6: very similar to the provisions 
of the Proviso to the ‘amended s. 17 (1) 
Provincial Small Cause Courts Act. That 
Previso is in these terms: 

“Provided that an application for an order to set 
aside a décree passed ex parte, or for a review of 
judgment, shall, at the time of presenting his 
application, either deposit in the Court the amount 
dye. from him under the decree or in pursuance of 
the judgment, or give such security for the per- 
formance of the decree or compliance with the 
judgment as the Ocurt may, on a previous appli- 
i made by him in this behalf. have direct- 
5 : 


‘By the terms of this Proviso it is clear 
that the deposit must be made at the time 
the application is presented, because it is 
expressly stated that such must be the case. 
Further, it is expressly provided that if the 
applicant wishes to give eecurity instead of 
depositing. money, a previous application 
must be made to the Court in this behalf 
and the applicant must deposit such secu- 
rity as the Oourt directs when presenting 
his application. It is to be observed that no 
such express words appear in tbe substi- 
tuted Proviso (i) b) to O. XXI, r. 90, Civil 
Procedure Code. It has been contended 
that the wording of this substituted Proviso 
(4) (b) contemplates a deposit of 124 per 
cent. of the sale proceeds with the applica- 
tion unless the Court has directed on a 
previous application that a deposit be dis- 


of the substituted Proviso, however, do not 
make it clear that an application to dis- 
pense with the deposit or for leave to 
deposit less than 124 per cent. of the sale 
proceeds or to give some other security 
must be madé before the application to 
set aside the sale is made. Jt must be 
inferred, if such contention be sound, that 
the’ words “unless the applicant deposits 
with his application such amount, &e.”, 
mean unless the applicant deposits at 
the time he makes his application 124 per 
cent. cf the sale proceeds or such other sum 
dr" such other security as the Court has 
Previously directed. . Jam not prepared to 
Place such a construction upon these words. 
In my view the applicant can be said to 
deposit: with his application a sum of money 
or other security even if he does it after he 
has presented the application, In my judg- 
ment if a sum of money or other security 
‘is deposited with a view to ensuring the 
admission of an application. such can be 
said to be deposited with the application, 
provided such deposit is made before the 
date of. admission. The learned Munsif 
appears to have thought that the deposit 
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need not be made at the time the applica- 
tion is presented. In his view if no deposit | 
is made at the time of presentation of the 
application to set aside the sale, then a fur- 
ther application to dispense with the depo- 
sit or for leave to deposit a smaller sum or 
other security should accompany the appli- 
cation to set aside thé sale. Further, he was 
clearly of opinion that an application to set 
aside a sale unaccompanied by a deposit 
was a defective application and that such . 
defect could not be cured unless a deposit 
was made within thirty days of the sale. ‘In 
his view admission of the application was 
bound totake place ‘within the period of 
limitation. - a eo 
In my judgment there is no justification 
for this view as there is nothing in the 
Rule tosuggest that admissions must take 
place within the period of limitation. 
Further, the wording of’ the “substituted 
Proviso in no way suggests that in the. 
event of no deposit being made at the’ 
time the application is- presented, the 
application should be accompanied by 2 
further one -to dispense with thé deposit 
or for leave to deposit a lesser sum or 
other security. The view of thé learned 
Monsif that admission must take Place 
within the period of limitation is further 
open to a very grave objection. The point 
of time when the application is admitted 
depends upon the Court, and if admission 
must be within limitation, an applicant 
might find his application dismissed ‘by 
reason of the failure of the Court to deal 
with it witbin thirty days of the sale. Such can 
never have been the intention of the framers 
of this Rule. The learned District Judge 
appears to have thought that the substituted 
Proviso contemplated a deposit of 124 
per cent. in évery case at the time when 
the application to set aside the sale was 
presented. In his view, if the applicant 
desired that the deposit should be dispens- 
ed with or that he. should be permitted 
to deposit a lesser sum or other security; 
an application should be made to the 
Court to that effect. In other words, the 
learned District Judge appears .to have 
thought that 124 per cent. of the proceeds 
must first be deposited and then an 
application made for leave to dispense 
entirely with the deposit or to reduce the. 
amount of such deposit or to substitute 
some other security for it. In my judg: 
ment this view also cannot A 
Obviously, the- framers of the substituted’ 
Proviso contemplated that nothing need 
be deposited in cases in which the Court 


be sustained. -. 


a’ 
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thought.that. no deposit was necessary 
and that a-lessersum or other security 
could be depcsited when the circum- 
stances warranted the Court taking that 
view. Olearly, the framers of the Rule 
never ‘contemplated that in every case a 
deposit of 12} per cent. should first be 
made and tben steps should be taken to 
have such deposit dispensed with. or reduced. 

Unless the view which I have expressed 
of the meaning of the words “deposits 
with his application” is accepted, extra- 
ordinary results. might ensue. If the 
substituted Proviso means that the appli- 
cant must in every cabe deposit at the time 


. he: makes his application 124 per cent. of 


the proceeds or such other sum or security 
asthe Court may direct, then if an 
application is made without any deposit 
and a deposit of 124 per cent, is subse- 


‘quently made within thirty days of the 


sale and before admission, such applica- 
tion would have to be rejected, because 
the deposit was not made at the time 
the application was presented. In my 
view, if a deposit of 123 per cent. is 
made after the application is. filed . but 
within thirty days of the sale, such would 
clearly be a deposit made with the 
application. Why, therefore, should -not a 
deposit, made after thirty days of the 
sale but before admission be a deposit 
made with the application? In my judg- 
ment all that this substituted Proviso 
requires is that before admission the 
necessary sum of money or security unless 
dispensed with must be deposited. The 
applicant can then be said to have de- 
posited with his application such deposit 
or security within the meaning of the 
substituted Proviso. The Limitation Act 
only requires that the application be 
made within thirty days of the sale, and 
in my viewthere is notbing in the 
substituted Proviso to suggest that the 
money or other security must be deposited 
within limitation. The substituted Proviso 
is complied if such is made before 
actual admission and the date of admission 
cannot be governed by the Limitation Act, 
As I have stated earlier in this judgment, 
this application was registered as a miscele 
laneous case immediately upon presenta 
tion, and it has been argued that rightly or 
wrongly the application was admitted and 


“that it was not open to the learned Munsif 


at a later stage to question his own 


‘order. There is some force in this. conten- 


| tion; but it is unnecessary to decide. the 


. Point because at a-later stage the trial 
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Court actually accepted a deposit of 124 
per cent. on October 10, 1936, the pre- 
sent petitioner applied for leave to deposit 
a sum equal to 124 per cent. of the sale 
proceeds and the Court issued a chalan 
and the money was actually deposited. 
Even if the original admission of this 
application could not be justified, the 
acceptance of this deposit and the sub- 
sequent proceedings clearly show that the. 
application was properly admitted at the 
date of the deposit and the Court was 
bound thereafter to adjudicate upon it. . 
For the reasons which I have given, I am 
satisfied that where no deposit accompanies 
an application to set aside a sale, the, 
Court has no power to reject such appli- 
cation forthwith. On the other hand, it 
must give the applicant an ‘opportunity to 
urge that the deposit should be dispensed 
with or to deposit the full or lesser amount 
or other security before some date fixed 
for admission.’ If the orders of the Court 
are complied with, the application must 
be admitted and heard upon the merits 
provided that it complies also with the 
substituted Proviso (i) (a). In the 
present case, the Courts below should have 
exercised the jurisdiction vested in them 
and heard this application upon its 
merits. Having regard tothe view which 
I have taken, it is unnecessary for me 
to consider the second contention of the 
petitioner, namely that the amend- 
ment made by this Oourt to O. XXI, 
r. 90, Civil Procedure Code, is ultra vires 
the rule-making powers of this Court, as 
the question does not arise. Counsel for 
the petitioner relied upon a Full Bench 
case of the Rangoon High Court in 0. Nv 
R. M. M. Chettyar v, Central Bank of India, 
Ltd. (1). For.the reasons which I have 
given, I prefer to leave the consideration 
of this question open and to decides the 
matter in a case where the decision of such’ 
point is essential. The result. therefore is 
that 1 would allow this petition, set aside 
the orders of the Courts below and remand 
the case to the Court of the learned Munsif 
through the Court of the District Judge 
with a direction that the applica‘ion 
should be heard and determined on the 


‘merits according to law. 


Wort, J—I agree. 
.James, J.—I agree, 
Agarwala, J —I «gree. 
` Manohar Lall, J.—I agree. ast 
8s, Petition allowed. 
-Q)-1937 Rang. 268; 172 Ind. Cas. 102; A IR 1937 
Reng 419; 10 R Rang 217 (F B). See eee: 
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ALLAHABAD HIGH COURT 
Second Appeal No. 114 of 1936 
December 16, 1938 
Brenet AND Verma, JJ. 
GAYA PRASAD—DerenpantT-— 
—APPELLANT 


5 versus 
SEORETARY or STATE—PLAINTIFF 
— RESPONDENT 

Crown Grants Act (XV of 1895), s. 3—Crown, 
whether bound in respet of Crown arants by Tenancy 
Act, Transfer of Property Act (IV of 1882), or 
Contract Act (IX of 1872\— Grant neither permanent 
nor transferable—Violation of its terms by sale— 
Government, if can resume it even when Municipal 
Board has sanctioned sale—Time limit, if applies to 
Gorernment in resumption of grant. 

The Crown isnot bound in respect ofa Orown 
grant by any of the sections of the Tenancy Act 
or the Transfer of Property Act, or the Oontract 
Act. -Regard must be had by the Courts to the 
terms of the grant. The mere fact that no term is 
indicated, does not make it a permanent grant.2 Where 
there is nothing to show that the grant is perma- 
nent or transferable, the Government can resume 
it, if the terms of the grant are violated by trans- 
fer by sale and any sanction for sale of the Muni- 
cipal Board would not make that transfer valid. 
No limit of time applies to Government in its 
resumption of a grant, 


i Mr. Siva Prasad Sinha, for the Appel- 
ant. 

Mr. A. M. Khwaja, for the Respondent. 

Bennet, J.—This is a second appeal by 
the defendant Gaya Prasad against a decree 
for ejectment of the defendant froma 
certain portion of nazul plot No. 663 enclosed 
in red lines in Mohalla Oolonelganj, 
Allahabad city, which plot appertains to 
Mauza Fatehpur-Bichhua. It is common 
ground that this portion in red lines was 
granted by the Secretary of State on 
February 1, 1887, to one William Barrett 
who executed a kabuliyat on that date. 
The claim for the Secretary of State was 
that William Barrett died some fifteen 
years agoand was succeeded by his heir 
a Miss Jane Bailey and on July 22, 1928, 
Miss Bailey executed a sale-deed in favour 
of the appellant Gaya Prasad and that Gaya 
Presad had dug foundations for a building 
- on this plot of land. The claim for the 
plaintiff was that the transfer was illegal 
and alternatively if it were found that the 
transferor was entitled to transfer as a 
grove-holder, then there should be eject- 
ment, under the provisions ofs. 84, Agra 
Tenancy Act, of Gaya Prasad on the ground 
that he had done an act which was incon- 
sistent with the-purpose for which the 
holding was let. The main ground, however, 
was that the grant was not transferable, 
The Courts: below have found in favour of 
the plaintiff. In appeal-various. arguments 
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have been raised. One of these arguments: 
was that the Municipal Board had granted 
permission to Miss Bailey for the sale of the 
land and had granted permission to Gaya 
Prasad to build on the land and in this con- 
nection learned Counsel referred to" the 
provisions of s. 188, Contract Act, that an 
agent having authority to do an act has au- 
thority todo every lawful thing which is neces- 
gary in order to do such aèt. This defence of 
agency had not been taken in the Court 
below. Itis true that the Assistant Collector 
in his judgment taid that the plaintiff 
alleged that the land in dispute was nazul, 
administered by the Municipal Board but 
we find nosvch allegation inthe plaint 
and this is apparently due to some mis- 
understanding and the learned Counsel for 
the appellant did not show any such admis- 
sion on behalf of the plaintiff on the record. 
The Municipal! Board grants permission: 
for building in the ordinary course of affairs 
but it does not follow that its permission 
is in regard to nazul. In any case the 
section of the Contract Act on which 
learned Counsel relies has no binding 
effect on Government for the simple 
reason that the terms of the Orown 
Grants Act (XV of 1895), s. 3, are as 
follows: 

“All provisions, restrictions, conditions and limita- 
tions over contained in any such grant or transfer as 
aforesaid shall be valid and take effect according 
to their tenor, any rule of law, statute or enact- 
ment of the Legislature to the contrary notwith- 
standing.” 

The Orown, therefore, is not bound by any 
of the sections of the Tenancy Act or the 
Transfer of Property Act or the Contract 
Act in the present case. Regard must be 
had by the Courts to the terms of the 
grant which are admittedly here shown by 
the kabuliyat of February 1,1%87. We do 
not think that the point is of any import- 
ance as to whether the small piece of 
ground 70 ft. by 20 ft. was granted for the 
purpose of a flower garden or .for the 
purpose of adding it to the existing grove 
of William Barrett which is mentioned in 
certain robkars of the previous year. The 
grant does in fact refer to trees. But, 
even if the land was to be used as a grove, 
the tenant would not get the rights ofa 
grove-holder since the law in regard to 
groves could not override s. 3, Crown Grants 
Act. It is only by analogy that any of these 
sections could be applied. As regards the 
grant being transferable or heritable, 
learned Counsel for the appellant relied on 
the words 

“Tf in any year Ido not. pay the above GUM 
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the Collector will have the right to have it realized 
from the property of the executant or his heir 
or legal representative or any person in possession 
of the land without bringing any suit in the Oivil 
Court.” 

This appears to he merely a provision to 
enablé Government to realize the rent in 
the yearin which the tenant dies and the 
grant is not made to the tenant and his 
beirs or assigns. The grant is merely that 
William Barrett shall pay a rent of 
Rs. 8-12-0 a vear and shall bring the land 
to his use. There is nothing to show that 
the grant was to bea permanent one. The 
mere fact that no term is indicated does 
not make a permanént grant. A grant is 
resumable by Government at any time and 
there is nothing in the terms ofthis grant 
to make it transferable by William Barrett, 
nor is there any provision that his heirs 
should hold after him. No limit of time 
applies to Government in its resumption 
of agrant. In the present case the suit 
has been brought for resumption and there 
is noreason whatever why it should not 
be granted. It may be noted that the 
grant has been violated by the transfer 
bv sale of July 22.1928, and any sanction 
of the Municipal Board would not make 
that transfer valid. Secondly, the grant 
was violated by the appellant digging 
foundations with the intention of making a 
building. The grant is not for the purpose 
of making a building but for the purpose 
of planting a garden or grove (lagane 
bagh). Thirdly. the grant was violated by 


Gaya Prasad, the present occupant, setting. 


up title in himself which was in issue 
before the Assistant Collector and was the 


‘subject ofa reference to the Munsif and 


was again the subject of a claim apparently 
before the lower Appellate Court where the 
appellant claimed to have heritable and 
transferable rights. As regards the power 
of Municipal Boards, the quotation of the 
Court below from the Municipal Manual, 
p. 261, shows that “Nazal is at all times 
liable to resumption by the Government.” 
Therefore no matter what action is taken by 
the Municipal Board, the power of Govern- 
ment to resume the nazul remains. For 
these reasons we consider that the Oonrt 
below was correct in decreeing this suit for 
Yesumption and we dismiss this second 
appeal with costs. 
8. Appeal dismissed. 
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PATNA HIGH COURT 
Letters Patent Appeal No. 9 of 1937 
January 28, 1938 
COURTNEY-TERRELL, O. J, AND JAMES, J. 
KHIROD RANJAN DAS~ 
APPELLANT 
versus 
Syed MOHAMMAD WASY— 
RESPONDENT 

Tort—Joint tort-feasors—Who are—Master and 
servant committing two separate wrongful acts— 
Suit Jor wrongful dismissal against both—Damages 
awarded against master—Separate damages against 
servant also, when can be awarded-— Libel—Accêpting 
libellous statement tobe true, whether actionable— 
Qualified privilege—Defendant need not prove truth 
of allegation unless plaintiff proves malice— 
Question whether there was malice is of fact— 
Master and servant—Wrongful dismissal—Damages 
—Measure of-—Appeal~—Letters Patent—Suit based 
on wrongful dismissal—Appeal on ground that suit 
was for defamation—Appeal does not lie, 

Mohamad Noor J—Persons are said to be joint 
tort-feasors when their respective shares in the 
commission of the tort are done in the furtherance 
ofa common design. [p. 586, col. 2.] 

The principle that an action against the princi- 
pal bars an action against the servant, cannot be 
applied where there are not two actions but only one 
in which both the master and the servant ` have 
been impleaded. The principle is applicable in 
cases in which @ wrong act is done by a servant 
for which the master is also liable and in cases of 
joint tort-feagors, and not in cases where both the 
master and the servant commit two separate wrongful 
acts. [p. 587, cols. 1 & 2.] 

Plaintiff was a railway employee who was dis- 
missed by the Railway company upon a report 
made against him by his superior officer, The 
plaintiff brought a suit for damages for wrongful 
dismissal against both the company and his 
superior officer and obtained a decree for damages 
against thecompany. He claimed damages against the 
other defendant. It was contended that the plaintiff 
was barred from doing so: 

Held, that the plaintiff was not barred from 
claiming damages against his superior officer 
because the principle that an action against the 
principal bars an action against the servant wag 
not applicable, Separate damages, however, could 
not be awarded against the superior officer also 
unless, the damages awarded as against the com. 
pany were insufficient. |p. 587, col, 2] 


Accepting a libellous statement to be true is not 
actionable. Where, therefore, a person dismisses 
another on the basis of a libellous report made by 
his subordinate but there is nothing defamatory 
in the order of dismissal, such person cannot be 
held liable for libel. [ibid] - 

Where a subordinate officer on being asked by 
his superior officer, makes a report which contains 
libellous matter, the occasion is privileged one 
andthe law will not presume malice, and unless 
malice is proved, it cannot be said that the sub- 
ordinate officer abused the occasion for ulterior 
motive. It isnot necessary for him to substantiate 
the truth of the accusation unless plaintiff proves 
malice, Jenoure v. Delmege (4), relied on. [p, 588 
col. 1; p. 589, col. 2.{ 4 

The question whether the occasion was privileged, 
is one of law, but whether there was malice is one 
of fact, [p. 588, col, 2.] 
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The messure of damages in a case of wrongful 
dismissal independent of damages for the loss of 
character is the amount of wages which the 
plaintiff was prevented from earning by reason of 
his wrongful dismissal. !p. 567, col. 1] 

Per Courtney-Terrell, C. J. and James, J.— Where 
a Letters Patent Appeal is filed on the contention that 
the suit was for defamation but it is clear from 
the pleadings that the suit is for wrongful dismissal 
and not for defamation, the appeal is not main- 
tainable. [p. 589, col. 2.) 

L. P. A. from the decision of Mr. Justice 
Mohamad Noor, in Appeal No. 801 of 1934, 
dated February 24, 1937. 

Messrs. Hareshwar Prasad Sinha and 
Rati Kant Chaudhury, for the Appellant. 

Mr. S. N. Bose, for the Respondent. 

Appeal No. 801 of 1934 

Mohamad Noor, J.—This is an 
appeal by defendant No. 4 of asuit institut- 
ed by the plaintiff-respondent for recovery 
of damages for wrongful dismissal. The 
plaintiff was a travelling ticket examiner 
under the B. N. W. Railway. It appears 
that an application purporting to be on 
beLalf of the residents of Digwara in the 
District of Saran, was submitted to the 
authorities of the railway complaining 
against the ecnduct of the plaintiff. The 
main allegation sgainst him was that he 
was carrying on an intrigue with a certain 
lady doctor who was residing in Digwara 
Bazar and that his conduct gave annoyance 
to’ the residents of the village. This petition 
was in due course sent for inquiry to de- 
fendant No. 4 who was the Traffic Inspector 
under the railway. He submitted a report 
in which he referred to some previous dere- 
liction of duty by the plaintiff and reported 
that the allegation made against him in the 
petition was true, adding that on the night 
of March 11, 1931, he had himself seen the 
plaintiff getting down from a train at 
Digwara and had a talk with him, thereby 
supporting the allegation in the petition of 
his paying visits to Digwara. The Traffic 
Superintendent after making some inquiry 
reported for the dismissal of the plaintiff 
from the railway service and thereupon the 
Traffic Manager of the Railway dismissed 
him with effect from March 28, 1931. The 
plaintiff thereupon after serving notices 
brought the present suit for recovery of 
damages amounting to Rs. 900 for loss of 
service by wrongful dismissal. His suit was 
against (1) the Railway Company, (2) the 
Traffic Manager of the Railway Company, 
(3) the Traffic Superintendent, and (4) the 
appellant who was Traffic Inspector. 

The trial Ocurt held the dismissal to be 
wrong and that the report of defendant No. 4 
about- ihe plaintiff being at Digwara on the 
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night of March 11, 1931, and the charge 
of his intrigue with the lady doctor were 


false, and that on the night of March 11, . 


1931, he was working on the section be- 
tween Sonepur and Muzafferpur. It there- 
fore gave the plaintiff a decree for Rs: 25 
only, being his one month’s salary to which 
he held him entitled to in lieu of notice. It 
dismissed the suit against the remaining 
defendants and ordered the parties to bear 
their own costs. The plaintiff appealed, 
and the lower Appellate Court, over and 
above the decree granted by the trial Court 
against the company, has given the plaintiff 
a decree for damages amounting to Rs. 150 
with costs in both the Oourts against 
defendant No. 4, the appellant, who has pre- 
ferred this second appeal. The main points 
urged on behalf of the appellant are that 
no separate decree for wrongful dismissal 
of the plaintiff could be passed ‘against the 
appellant nor could a decree be passed for 
libel contained in the report as the occasion 
when the appellant is said to have libelled 
the plaintiff was privileged. The first 
branch of the argument of the learned 
Advocate is based upon the principle of the 
law of England that a judgment against the 
principal bars an action against the ser- 
vant. He relied upon the decision in 


Brinsmead v. Harrison (1), and contended ` 


that though by 25 & 26 Geo. V, Oh. 30, the 
law in England has been changed by 
statute, the Common Law of England still 
applies to this country as a principle of 
justice, equity and good conscience till the 
Legislature of this country intervenes. He 
relied upon the case in Hemendra Kumar 
Mullick v. Rajendro Lall Moonshee (2). 
Now the plaintiff in this case has two 
grievances. One is that he was wrongfully 
dismissed and the other is that he” was 
libelled by the appellant ia his report sub- 
mitted to the Traffic Manager. The two 
stand upon two different footings. The 
measures of damages for the two wrongs 
and the liability for them are separate and 
different. The defendants cannot.be said to 
be joint tort-feasors either in respect of the 
wrongful dismissal or in respect of the libel. 
Persons are said to be joint tort-feagorg 
when their respective shares in. the com- 
mission of the tort are done in the fur- 
therance of a common design; Olerk and 
Lindsell on Tort, p. 59. In this case there 
is no allegation that the defendants had a 
common design to dismiss the plaintiff or 


(1) (1872) 7 OP 547; 41 LJOP 190; 27 L T 99:26 
W R 784. 
(2) 30358; 1 O LR 488. 
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to libel him. I shall therefore deal with 
them separately. Regarding the first, the 


gist of the wrong is the dismissal of the 


plaintif without just and lawful cause. 
The liability is of the railway company 
and df the Traffic Manager, defendant No. 2. 
Defendant No. 4 is also liable for bringing 
about that dismissal. Now it having been 
found by the trial Court that the plaintiff 
was dismissed front a permanent service 
without notice, it was for the defendants, 
who are liable for this wrong, to show that 
the dismissal was for just and lawful 
cause. The Court has found that the charge 
against the plaintiff was not true and 
therefore the dismissal was wrong. The 
measure of damages in such a case indepen- 
dent of damages forthe loss of character is 
the amount of wages which the plaintiff 
was prevented from earning by reason of 
his wrongful dismissal; Healsbury’s Laws 
of England, Vol. 22, p. 167. 

The plaintifi’s case was that at the time 
of the employment he was promised a lifes 
long service if he worked honestly and dili- 
gently, and claimed damages for 29 years’ 
service at the rate of Rs. 25 per month, 
relinquishing out of it Rs. 7,801. The trial 
Court: has not specifically found any such 
promise, but having assumed it, has held 
thatthe plaintiff was liable to be dismissed 
on one month’s notice and has allowed 
him one month’s salary in lieu of it. ‘The 
learned Subordinate Judge has allowed six 
Months’ salary, without finding that this 
was the amount which the plaintiff lost on 
account of the wrongful dismissal. He has 
given a decree for this amount for what he 
calls loss of character which is independent 
of the wrongful dismissal. The adequacy or 
otherwise of the damages awarded to the 
plaifftiff by the trial Court is not before 
me nor is there any finding or material for 


- finding the loss of wages to the plaintiff 


on account of the wrongful dismissal, and 
whether it was more. than one month's 
salary. The only question before me in this 
connection is whether the plaintiff, having 
obtained damages to which acccrding to 
the trial Court he was entitled, can get 
séparate damages frcm the appellant. In my 
opinion, though the principle contended for 
by the learned Advocate for the appellant 
is not applicable, the plaintiff is not entitled 
to it. The principle that an action against 
the principal bars an action against the 
servant cannot be applied to this case, 
firstly, because there are not two actions 
but only one in which both the master 
and the servant have been impleaded, and 


~~ 
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secondly, because the liability of the appel- 
lant is for his bringing about the dismissal. 
The plaintiff had two causes of action: 
one against the railway for dismissing him 
without just and lawful cause, and another 
against the appellant for being responsible 
for that dismissal. The principle contended 
for by the learned Advocate is applicable in 
cases in which a wrong act is done by a 
servant for which the master is also Jable 
and in cases of joint tort-feasors, and not 
in cases where both the master and the 
servant commit two separate wrongful acta. 
But the plaintiff having been awarded 
damages on the basis of loss of wages of 
which he was held to be entitled, nq sepa- 
rate damages can be awarded against the 
appellant in the absence of any finding that 
the damage awarded by the trial Court for 
loss of service was insufficient. 


Next comes the consideration of the loss 
of character of the plaintiff on account of 
the libel contained in the appellant's report 
to his superior officer which, as I have said, 


' stands upon a different footing, and for this 


the liability is mainly of the appellant. The 
railway is liable indirectly, as the libel was 
published by the appellant in the course of 
the employment, The railway through its 
agent, defendant No. 2, the Traffic Manager, 
only accepted the report of the appellant 
but did not itself libel the plaintiff. Accept- 
ing a libellous statement to be true, is not 
actionable. The order of dismissal is not 
on the record and there is nothing to show 
that there is any defamatory word in that 
order. There is no allegation in this case 
that the railway through its officer did 
anything to libel the plaintiff. Now it has 
been contended by Mr. S. N. Bose that the 
appellant was protected by qualified privi- 
lege. The principal law in this respect is 
thus stated in Gatley on Libel and Slander 
(p. 215): h 
“The principle upon which the law of qualified 
privilege rests is this: that where words are pub- 
lished which are both false and defamatory, the 
law presumes malice on the part of the person 
who publishes them, The publication may, how- 
ever, take place under circumstances which create 
a qualified privilege. If so, “the presumption of 
malice ig rebutted by the privilege, and in an 
action for libel or slander founded on a publica- 
tion upon a privileged occasion the plaintiff has to 
prove express malice on the part of the person reg- 
ponsible for the publication. The effect of proving 
express malice is sometimes spoken of as defeating 
the privilege. This isa convenient expression and 
conveys in a single word a correct idea of what 
has really happened, namely that although the 
occasion remains a privileged occasion, the privi- 
lege afforded by the occasion ceases to be an effec- 
tiye weapon of defence, The reason for this is 
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obvious Qualified privilege is a defence only to 
the extent that it throws on the plaintiff the bnr- 
den’ of proving express malice. Directly the plain- 
tiff succeeds in doing thia, the defence vanishes, 
and it becomes immaterial that the publication was 
on a privileged occasion.” 

The libel, the subject-matter of the suit 
is contained in the report (Ex. J) submitted 
by the appellant to the Traffic Manager on 
March 31, 1931. The question for con- 
sideration is whether this report had a 
qualifed privilege. and secondly, whether 
the appellant abused the occasion for some 
ulterior motive; or, in other words, whe- 
ther the report was actuated by malice. 
Now, as to the privilege, jt is an admitted 
fact that the appellant did not send the 
report of his own accord. A petition pur- 
porting to have been signed by numerous 
residents of Digwara was sent to the rail- 
way authorities and the appellant was 
asked to enquire and report. The report 
was submitted to the sunerior officer and no 
one was told anything about it. Therefore 
there is no question that on account of 
the position which the appellant held he 
was bound to eubmit report to his superior 
officers and the occasion was undoubtedly 
privileged. Therefore law will not presume 
malice, and unless malice is proved, it can- 
not be said that the appellant abused ths 
occasion for ulterior motive. Gatley on 
Libel at p. 313 says : 

“Where a defence of qualified privilege is set up, 
it is for the defendant to allege and prove all such 
facts and circumstances as are necessary to bring 
the words complained of within the privilege .............. 
The onus lies onthe plaintiff to prove malice and 
not onthe defendant to prove his bona fides or 
absence of malice, for where.the occasion is pri- 
vileged, the bona fides of the defendant is always 
presumed, ‘Once there is proof thatthe defendant 
published the defamatory matter on a privileged 
occasion, it will be assumed he did so honestly believ- 
ing his statement to betrue unless there is some 
evidence the onus of giving which lies on the 
plaintiff, from which a contrary inference may be 
drawn.’ The moment the Judgerules that the occa- 
sion is privileged, the burden of showing that the 
defendant did not act in respect ofthe reason of the 
privilege, but for rome other and indirect reason, is 
thrown upon the plaintiff.” : 


At p, 691 he says: 

“The burden of proof lies upon the plaintiff to 
show that the defendant was actuated by the malice 
where the occasion on which the words were publish- 
ed is one of qualified privilege.” 


Now, the report has been found to be 
false and in one particular, namely that 
the appellant had bimself seen the plaint- 
iff at Digwara on the night of March 
11, 1931, it was false tothe knowledge of 
the appellant. Ishall deal with this. find- 
ing later. But in my opinion this is not 
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enough to entitle the plaintiff to get dama- 
ges. unless express maliceis proved. 

Now the learned Munsif has found that 
the plaintiff's allegation of malice against 
the appellant was unfounded. The learned 
Subordinate Judge has not reversed thig 
finding. No doubt, in his indgment he 
mentions that the appellant acted mali- 
ciouslv, but itis too vague and it is clear 
from the judgment that the malice referred 
to bv bimis what is termed “malice in 
law,” that is, a malice which law presumes 
when aman defames another. Ordinarily, 
malice willbe presumed and need not be 
expressly proved; but when the libel ig 
published at a qualified privileged occasion 
the law will not presume malice and it is 
forthe plaintiff to establishit. The learn- 
ed Advocate for the respondent has, how- 
ever, contended that from the fact that the 
appellant made a statement false to his 
knowledge about the visitof the plaintiff to - 
Digwara on the night of March 11, 193], it 
must be held that he was actuated by 
malice. He has relied upon a decision of 
the Madran High Court in Vaidyanatha 
Sastrial v. Somasamundara Thambiran (3), 
for the proposition that when a defamatory 
statement is false tothe knowledge of the 
defendant, the plaintiff is entitled to 
damages It, however. appears from the 
judgment of Miller, J. in that case that 
malice was proved. The learned Advocate 
relied upon Ayyer’s Law of Tort at pp. 299 
and 300 and contended that the untruth 
cf the statement to the knowledge of the 
defendant is conclusive proof of malice. 
The same thing is mentioned in Salmond at 
p. 428. The question whetber the occasion 
was privileged isone of law. but whether 
there was malice is one of fact. Salmond 
in his Law ofTort at p. 428 says: 

“The existence of malice is a question of fact 
for the jury, but the burden of proof lies upon 
the plaintiff: and the Judge has to be satisfied 
that there is some reasonable evidence of malice 
to go to the jury. Ona plea of privilege, it is not 
for the defendant to prove that he used his pri- 
vilege honestly and for its proper purpose: it is for 


the plaintiff to prove that the privilege has been 
maliciously abused.” 


Ib is true from the fact that the accuaa- 
tion was false to the knowledge of the 
defendant. A Court of fact may hold that 
there was malice. Itis not open tome to 
reverse the finding of the fact arrived at by 
the learned Munsif which was not challeng 
ed by either party before the Jearned 
Subordinate Judge. Though on the one 
hand, it may be argued that having found 
that the statement in the report of the 

(3) 24 M L J 8; 16 Ind. Cas, 736; 12 M L T 377, 
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appellant that the plaintif was seen at 
Digwara on the night of March 11, 1931, 
tte Court ought to have held that the ap- 
pellant was actuated by malice, on the 
other hand, it may be argued that the fact 
that the appellant had no malice against 
the plaintiff ought to have weighed with 
the learned Muneifin deciding that the 
report was true. I must act on the finding 
as it stands. If-the finding that the accusa- 
tion of the appell&nt was false is conclusive, 
the finding that the appellant had no 
malice is also conclusive. I cannot accept 
the one and reject the other, and come to 
my own finding about malice. Had it been 
open to me to enter into facts it was likely 
that I might have come to a different con- 
clusion about the falsity of the appellant's 
accusation. The judgment of the learned 
Munsif is not free from defect. At places 
there are indications of want of common 
` knowledge, especially when he has com- 
‘mented upon the fact that the permanent 
employees ofthe railway are required to 
contribute towards the 
Unfortunately all the evidence on the point 
for some reason or other has not been con- 
sidered by the learned Munsif. The 
plaintiff refuted the statement of the ap- 
pellant about his being at Digwara on 
March 11, by deposing that con that night 
he was working on the Sonepur-Samastipore 
line, and in support of it, produced some 
papers alleged to have been signed or 
initialled by the various station masters. 
None of them was, however, examined as a 
witness. 
’ The story is based upon the testimony of 
the.plaintiff alone. He himself proved the 
initials or signatures of the station masters. 
The absence of the station masters from 
the wilness-box is very suspicious. What 
the learned Subordinate Judge has called 
unimpeachable evidence is the testimony 
. of the plaintiff himself and of no one else. 
A little experience would have demanded 
caution in accepting the evidence of the 
plaintiff. Then the fact that one of the 
tickets for which the plaintiff alleged to 
have realized excess fare was of a different 
train is also suspicious. ‘The reports of the 
Traffic Superintendent (Ex. D2), who 
could not be examined as he was absent in 
England, states that when he held the 
enquiry, one of the station masters concern. 
ed, Mr. Young, had told him that his 
signature on the plaintiff's book was forged. 
This previcus record of service of the plain- 
tiff has not been clear. The learned Munsif 
has commented upon the fact ‘that the 
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defendant did not call the station masters 
to disprove the statement of the plaintiff. 
It was unfair to expect the appellant to call 
as his witnesses, those persons who were 
said to have signed the plaintiff's books in 
token ofhis havyiag worked on Sonepore- 
Samastipore line on the night in question. 
Then this isin effect expecting the appel- 
lant to prove the truth of his allegation. 
This was not necessary when malice was 
not proved, In Jenoure v. Delmege (4) 
where the jury were told that the existence 
of privilege was contingent upon whether 
in their opinion the defendant honestly 
believed his volunteered communication 
to be true, and that the burden of proof to 
that effect was upon him, it was held that 
this was misdirection, and the verdict in 
favour of the plaintiff was set aside. I 
have referred to these facts not with a view 
to set aside the finding of the Munsif ‘but 
toshow that if the facts are re-opened, there 
are other aspects of the case to be considers 
ed. Thelearned Advocate for the respon- 
dent pointed out that the finding of the 
learned Munsif about the falsity of the 
charges was not questioned before the 
learned Subordinate Judge. Thisie so, but 
it does not follow that the appellant admit- 
ted that his report was false. The lawyers 
who appeared might have thought that legal 
argument would be sufficient in the case. 
In my opinion, the law is that when 
there is a qualified privilege, the defendant 
is not required to substantiate the truth of 
the accusation unless the plaintiff proves 
malice and the decree against the appellant 
cannot be supported. I set aside the decree 
of the learned Subordinate Judge and rese 
tere that of the learned Munsif. As it has 
been found that the accusation against the 
plaintiff was false, I direct that the parties 
bear their own costs in this Oourt and the 
Court of Appeal below. Leave for a Letters 
Patent Appeal is asked for and is allowed. 
Letters Patent Appeal 
Judgment.—This appeal comes up be- 
fore us on the contention that this is a 
suit for defamation, but it is not a suit’ for 
defamation butasuit for wrongful dis. 
missal and this is clear from the pleadings. 
It is obvious thatthe appeal cannot be 
maintained if the suit is based upon 
wrongful dismissal and not oa defamation, 
The appeal and the suit are dismissed 


against the tespondent-defendant No, 4 
with costs throughout. 
8 Order accordingly. 


(4) 891) A O73; 60 L J P O L1; 63 LT 814; 39 WR 
388; 05 J P 500, | Í 
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RANGOON HIGH COURT 
Second Appeal No. 169 of 1938 
November 22, 1938 
Bacutey, J. 
KO CHEIK—APPELLANT 
VETSUS 
SEORETARY or STATE AND ANOTHER — 

RESPONDENTS 

Upper Burma Land and Revenue Regulation (III of 
1889), a. 53 (2) (xii)—Claims connected with collec- 
tion of land revenue—Jurisdiction of Civil Court— 
Failure to pay Thathameda revenue—Bullocks of 
defaulter attached—Another person claiming bullocks 
as his own—Civil Court, if can investigate. 

There is nothing inherently unjust or contrary to 
the principles of natural justice in s. 53 (2) (xii) of 
the Upper Burma Land and Revenue Regulation. 
This section does not bar the subject from all his 
remedies. It is not confined to questions as between 
the tax-payer and the revenue collecting authori- 
ties, It cannot bs said that the Oivil Oourt’s 
jurisdiction is barred only in cases as between the 
defaulter or the tax-payer and the revenue-collect- 
ing authorities. The jurisdiction of the Courts is 
barred in connection with all claims connected with 
-or arising out of the ` collection of revenus. 

Thathameda is revenue; and where the bullocks 
were attached in connection with the collection of 
< this revenue but they are claimed by enother person 
as his own, the jurisdiction of the Civil Oourts is 
barred and the Civil Courts are unable, toinvesti- 
gate this claim, Secretary of State v, Mahadei 
Q) and Abdullah v. Secretary of State (2), referred 
ti 


Q. 

8. A. against the decree of the District 
Court, Meiktila, dated February 11, 1988. 

Mr. Guha, for the Appellant. 

Mr. U Thein Maung, Advocate-General, 
for the Respondents. 

Judgment.—This is a second appeal 
from a decrée dismissing the appellants’ 
suit, passed by the District Court of Meik- 
tila, confirming the judgment and decree 
of the Sub-Divisiunal Court of Meiktila, 
The facts of the case are that certain people 
failed to pay their Thathameda tux. T'he 
‘Township Officer started recovery proceed- 
ings and directed the thugvi to seize two 
bullocks. He did so and the appellant 
raised a claim that the bullocks were his. 
The Township Officer as Assistant Collector 
held an enquiry and decided that the 
bullocks should be sold to pay the Thatha- 
meda tax. The appellant applied to the 
Deputy Commissioner, as Oollector, and 
the Collector had the matter investigated 
` by a Sub-Divisional Officer and in the end 
the bullocks were sold, and the appellant 
filed this suit against the Secretary of State 
_for India in Oouncil and the thugvt who 
seized the bullocks for Re. 1,200 general 
damages despite the fact that he had 
bought one for Rs. 100 and one for Rs, 35, 
The trial Court dismissed the suit on the 
ground that the Civil Oourls had no jurise 
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diction to deal with it by reason’ of the , 


provisions of s. 53 (2) (aii) of the Upper 
Burma Land and Revenue Regulation, 
1889. The appellant filed an appeal to the 
District Court and the learned Judge took 
the same view of s. 53 of the Upper Burma 
Land and Revenue Regulation as the trial 
Court had taken. The appellant now comes 
here in second appeal. 
memorandum of appeal is that s. 53 of the 
Upper Burma Land and Revenue Regu- 
lation is ultra vires but this has not been 
argued. The only point that has been 
argued is that the suit was not barred by 
reason of s. 53 (2) (xii) Under this section 
it is stated that the Civil Courts 

“shall not exercise jurisdiction over any of the 
following matters, which shall be cognizable exclu- 
sively by Revenue Officers,” ; 
and one of the matters so excepted from 
the jurisdiction of the Civil Courts is 

“any claim connected with, or arising out of, the 
collection of the revenue, or the enforcement of any 
process for the recovery of an arrear of revenue, or 
any sum recoverable as such an arrear.” 


It is argued that this only applies to 
questions as between the tax-payer andéthe 
revenue collecting authorities, but there 


‘is no limitation of this kind to be found in 


the wording of the section itself. Thia 
section does not bar the subject from all 
his remedies. The action of the Township 
Officer and his order refusing to release 
the bullocks from attachment was an crder 
made by an Assistant Oollector as Revenue 
Officer. Section § (a) of the Regulation gives 
an appeal from the Assistant Oollector’s 
orders to the Collector, and the appellate 
order passed by the Collector is appealable 
to the Commissioner and under s. 11, the 
Financial Commissioner may send for the 
record of any case disposed of by any 
Revenue Officer and make such order as he 
thinks fit; so that the appellant was+by no 
means without any remedy in the Revenue 
Courts, There is, therefore, nothing in- 
herently unjust or contrary to the principles 
of natural justice in s. 53 (2) (ati) of the 
Regulation. 

The appellant's Advocate has cited no 
authorities; he simply argues that this sec- 
tion only applies to matters between - the 
tax-payer and the revenue collecting autho- 
rities. For the respondent, two cases have 
been quoted. The first of these is Secretary 
of State v. Mahadei (1). That appeal arose 
out of a suit brovght to recover certain 
property, alleged to belong to the plaintiff, 
which had been sold for an arrear of 


One ground of the . 


revenue due by some other defendants, or ~ 


(1) 19.A 127; A W N 1896, 199, 


‘ 
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for the valié of the property. It was held 
that the suit was barred by s. 241 of 
Act XIX of 1873 of the Governor-General 
of India in Council. Section 241 of that 
Act says that “no Civil Court shell exercise 
jurisdiction over any of the following 
matters” and sub-s. (1) of this section refers 
to “claims connected with or arising out of 
the collection of revenue cr any process 
enforced on account of an arrear of 
revenue.” The similarity of the wording 
of that section to section of the Regulation 
now under consideration is marked. 

The other authority quoted is Abdullah v. 
Secretary of State (2). ‘this was a matter 
connected with the’ Co-operative Societies 
Act, 1912, It was an appeal arising out of 
a suit for refund of money realized by the 
sale of cattle which had been sold by or 
on behalf of the Registrar of Co-operative 
Societies to recover money realizable in the 
same manner as arrears of land revenue. 
The collection of arrears of land revenue in 
this case was governed by the United 
Provinces Land Revenue Act, 1901, and 
8. 233 (m) of that Act bars the jurisdiction 
of Vivil Courts from entertaining 

“claims connected with or arising out of the col- 
lection of revenue ...........0f any process enforced on 
account of an arrear of revenue, or on account of 


any sum which is by this or any other Act realiz- 
ableas revenue,” 


In neither of the Acts referred to in these 
rulings, is there any mention of the Civil 
Courts’ jurisdiction being barred only in 
cases as between the defaulter or the tax- 
payer and the revenue-collecting autho- 
rities. The jurisdiction of the Courts is 
barred in connection with all claims con- 
nected with or arising out of the collection 
of revenue., Thathameda is revenue ; the 
bullocks were attached in connection with 


the collection of revenue ; and therefore the 
jurisdiction of the Civil Courts is barred 


and the Civil Courts are unable to investi- 
gate this claim. For these reasons, I dis- 
_ miss this appeal with costs. 


D. Appeal dismissed. 


(2) 49 A 761; 101 Ind. Oas. 626; A I R 1927 All 532; 
25A LJ 52L 
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PATNA HIGH COURT 
Appeal from Original Decree No. 37 of 
1937 
February 7, 1939 
Harates, O. J. AND Manowar LALL, J. 
Ch. BHUNESHWAR PRASAD 
SINGH—AppELLANT 
versus 
BRIJMOHAN SINGH AND OTABRS—- 
RESPONDENTS 

Mortgage — Suit on — Trespasser in possession of 
property mortgaging it for payment of land revenue 
and for protecting estate from being sold—True owner 
establishing title and getting possession—Suit on mort- 
gage against trespasser and true owner—Mortgage 
decree, if can be passed — Money decree, whether can 
be passed against true owner on equitable principle of 
salvage. i 

There is an equity only in favour of a person who 
is in possession of the estate in good faith under a 
claim which may afterwards turn out to be un- 
founded provided he has saved the estate from 
destruction and has preserved it upon the principle 
of salvage. But this principle can have no applica- 
tion in favour of a person who has never been in 
possession of an estate under any claim whatsoever 
and whois no more than a mere olunteer, a mere 
lender. {p. 594, col. 1; p. 495, col. 1.) 

Where a person in wrongful possession of proparty 
as a trespasser borrows a loan on the mortgage of the 
property forthe payment of Government revenue and 
cess due from theestate, the non-payment’ of which 
would have rendered the estate liable to be sold and 
thus preserves the estate and the rightful owner 
subsequently establishes his title and obtains posses- 
sion of the property, ina suit brought by the mort- 
gagee subsequently against the trespasser and thetrue 
owner, on his mortgage, a mortgage-decree cannot be 
passed against the true owner as the mortgage can- 
not be binding upon the estate because the mortgagor 
was a person who had no title to alienate the pro- 
perty. Norcan a money decree be passed against 
the true owner upon the equitable principle of salvage 
as themortgagee did not pay the money on his own 
behalf to preserve the eatate but was merely a lender 
who lent money to the trespasser. Dakshina Mohan 
Roy Chowdury v. Saroda Mohan Roy Chowdhry (1) 
and The Peruvian Guano Co., Limited v. Dreyfus 
Brothers and Co. (2), distinguished. 


A, from a decision of the Subordinate 
Judge at Arrah, dated October 10, 1936, 

Dr. D. N. Mitter (for Sir M. N. Mukherjee) 
and Messrs. Gopal Prasad and Harinandan 
Singh, for the Appellant. 

Messrs. S. M. Mullick,C. P. Sinha and 
K. K. Singh, for the Respondents. 

Manohar Lall, J.—This is an appeal by 
the first defendant against the decision of the 
learned Subordinate Judge of Arrah, dated 
October 10, 1936, decreesing in part the suit 
instituted by the plaintifi-respondent to 
recover his dues on the basis of three mort- 
gage bonds, all of the year 1929. i 

A brief narration of the facts is necese 
sary to understand the points in controversy 
between the parties. One ‘T'ribeni Prasad, 
the admitted owner of the estate including 
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the properties covered by the mortgages 
in suit, died on January 13, 1910, leaving 
behind him three widows, Musammat 
Sahodra Kuer, Musammat Jegeshra Kuer 
and Musammat Dhana Kuer. In February, 
1916, the first two senior widows applied 
for registration of the name of the appel- 
lant in the Land Registration Office on the 
allegation that he was adopted by Tribeni 
Prasad just before his death. The appli- 
cation was opposed by Musammat Dhana 
Kuer who dented the story of adoption set 
up by the other two widows. In July, 1916, 
the two senior widows put in a petition to 
the Land Registration Deputy Collector 
withdrawing their application under s. 42 
alleging that in a summary procedure the 
claim of adoption cannot properly be adju- 
dicated. ‘ihe Court was struck with the 
peculiar position adopted by these two 
ladies but failed in inducing them to give 
evidence as to the actual adoption. ‘Ihe 
two ladies stated that they did not wish to 
Bive any evidence in support of adoption 
„ nor did they deny it in toto. In these 

circumstances the Court held upon the 

materiais, as ware available to him, that 
there had been no adoption, that the plea 
so set up was false, mischievous and vexa- 
tious and in the result ordered the registra- 
tion of all the three widows as legal heirs 
of their deceased husband. No question of 
actual possession arose because the dispute 
as to succession had started immediately 
on the death of the last proprietor. The 
` Court, therefore, in exercise of his power 
under s. 59 of the Land Registration 
Act summarily determined the right of 
` possession in favour of the three widows 
and ordered the entry of their names ia the 
land registration department by his order 
dated July 21, 1916. The three widows 
then continued jointly in possession of the 
estate of their deceased husband, but by 
the year 1928 the two senior widows had 
died and Musammat Dhana Kuer was in 
sole possession. The appellant having come 
- to age, instituted a suit (‘Title Suit No. 18 of 
1924; on February 25, 1929, fora declaration 
of his status as an adopted son and for 
recovery of possession of the entire estate 
including the properties whichare the sub- 
ject of ine mortgage bonds inthis appeal. 
in ihat action he made as defendants Mu- 
sammat Dhana Kuer and the reversioners of 
Tribeni Prasad, his alleged adoptive 
father. “The suit succeeded and the Court 
declared on June 4, 1932, that the appellant 
way the duly adopted son of ‘Tribeni Prasad 
as alleged by the senior widows in February 
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1916, that the appellant was entitled to . 
recover possession of the properties in-suit 
and that Musammet .Dhana Kuer was only 
entitled to recover maintenance from the 
appellant. The appellant was also given a 
decree for possession by dispossessing 
Dhana Kuer and future mesne ‘profits 
from her, the amount to be deter- 
mined subsequently. Against this decision 
there was an appeal to this Court on behalf 
of Musammat Dhana ° Kuer, but we are 
informed that as aresult of a compromise 
arrived at between the parties, she withe 
drew her appeal. 

In the meantime on January 12, 1929, ~ 
Dhana Kuer executed’a mortgage in favour 
of the plaintiff-respondent to secure -an 
advance to her of Ks. 800 on the security 
of certain properties which must now ‘be 
held to have belonged to the appellant 
although wrongly in possession of Dhana 
Kuer. The consideration for this morte 
gage was made up in this way. ‘On 
September 28, 1928, Musammat Dhana Kuer 
had taken Rs. 205 from the plaintiff on the 
basis of a hand-note in order to pay the 
Government revenue for September kist due 
from this estate. A further advance . of 
Rs. 580-11-0 was taken on January 12, 1929, ~. 
to meet the January kist of the Government 
dues. Thisalong with the. interest which 
was due on the hand-note made up the 
amount of Rs. 860. The plaintif has been 
able to show by producing satisfactory 
documentary evidence that with the money 
borrowed from the plaintiff on this bond 
Government revenue was paid by Dhana 
Kuer. On March 21, 1929, Dhana Kuer 
borrowed from the plaintiff a further sum 
of Rs. 2,000 unger the second mortgage 
bond in the suit on the security of a portion 
of the estate of the appellant. The learned 
Subordinate Judge has found that about ~ 
Rs. 1,500 was deposited on March 23, 1929, 
by Dhana Kuer out of the loan which she 
took from the plaintiff on the second bond 
to pay the Government revenue due 
from the estate. Exhibits 6 to-6 (g} 
and A (4) and A (5) show the total 
amount which was deposited on March 
23, ‘1929, through the plaintiff.. The 
balance of Rs. 500 was said to have 
been advanced to Dhana Kuer by the 
Plaintiff to meet litigation expenses and 
other expenses as stated in (Hx. 2 (a)]. 
On June 5, 1929, the plaintiff again 
advanced a sum Of Rs. 2,000 to Musammat 
Dhana Kuer under the last mortgage. 
bond in the suit to pay the Government 
revenue for June kisi of 1928. Here again, 
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„the learned Subordinate Judge has found 
that more than Rs. 1,900, was deposited 
by Exs. 32 (17) to 3z (40, to mest the 
Government revenue demand for June 1929 
kist. The payment was made through the 
plaintiff who has produced the chalans. 
It is; therefore, clear from reliable evidence 
adduced by the plaintiff that the Government 
dues from the appellant’s estate were 
paid by Dhana Kuer with the monies 
borrowed from the plaintiff on the basis 
of the three bonds in suit, that the name 
of the plaintiff was inserted as the person 
who paid the money in the chalans and 
he appears himself as the actual prayer 
in the list of chalens. The learned 
Subordinate Judge was satisfied on the 
evidence adduced by the plaintiff as well 
as from circumstances elicited from jhe 
evidence of the defendants themselves that 
there existed an undoubted necessity for 
the loan and also that there was bona fide 
enquiry by the plaintiff as to the existence 
of such a necessity. 

It was sought to be argued before us 
that Dhana Kuer had sutticient money in 
her hands at the time of the loans and 
that there was no necessity for her to 
borrow any money trom tne plaintiff, far 
less on the exhorbitant rate of interest 
agreed upon. But Lam satisfied from a 
perusal of the evidence and in particular 
from the non-production of the jama kharach 
account books of the defendant that the 
learned Subordinate Judge arrived at a 
Tight conclusion when he held that Musam- 
mat Dhana Kuer had undoubted necessity 
to borrow the money and that she had no 
funds in her possession on the relevant 
_dates. The situation which then existed 
can easily be imagined. The evidence 
discloses that the appellant had then come 
to age and had been able to induce the 
ravyats to stop payment of rent to Dhana 
Kuer who in his view (and as determined 
Judivially later) was undoub.edly a trespasser. 
Musammat Dhana Kuer was involved in 
tigoting litigations withthe appellant and 
money was required for that purpose also. 
In these circumstances it is natural to 
expect that the sources of revenue of 
Dhana Kuer from the estate pad dried 
up. The appellant produced four receipis 
Exs. B to B (3) purporting to have been 
granted by Dhana Kuer for. collections 
remitted to her bearing dates January’ 12, 
1929, March 29, 1928, June 10, 1929 and 
September, 1929, showing that she had 
Teceived trom the Tahsildar Mathura 
Singh (D. W. No. 3) about Rs. 3,700 as 
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the rent collected by him. It was, theres 
fore, argued by the learned Counsel for 
the appellant that when Dhana Kuer was 
in possession of about Rs, 4,000 on the 
relevant dates in 1929, there was no 
necessity for her to have taken the loans in 
question. But no reliance can be placed upon 
these receipts. These receipts were not filed 
in the trial Oourt before D. W. No. 3 came 
into the witness-box on September 19, 
1936. Again, he produced the receipts 
without these being specifically called 
for from him. The learned Subordinate 
Judge has pointed out that he is unable 
to place reliance upon this witness specially 
because he did not inform either the 
defendants or anybody else that he wae 
in possession of these receipts. I - agree 
trial Qourt that no reliance 
can be placed on the evidence of this 
witness. It must, therefore, be held 
that the bulk of the money taken in 
loan from the plaintif on the security of 
the mortgage bonds in suit-was applied 
for the payment of Government revenue 
and cess due from the estate, the non- 
payment of which would have rendered 
the estate liable to be sold and that the 
deposit of the Government revenue and 
cess was for the preservation aad benefit 
of the estate. 

The learned Subordinate Judge in these 
circumstances came to the conclusion that 
the moftgage bonds in suit could not be 
binding upon the estate because the 


mortgagor was a person who had no title 


to alienate the property of the appellant ` 
and therefpre;he refused to pass a mort- 
gage decree in favour of the plaintiff. 
Tne plaintiff has preferred no appeal against 
this decisión. In my opinion this view 
of the learned Subordinate Judge ‘is 
correct. This was not seriously contested 
on behalf of the respondent. 


The learned Subordinate, Judge, however: 
proceeded to pass a money decree in 
favour of the plaintif upon his view of 
the law that as the money advanced by 
the plaintiff was advanced by him in 
good faith to Musammet Dhana Kuer and 


-as the advances were made in the interest 


of and for the benetit of the estate of the 
appellant, the plaintiff was entitled to get 
back the money to be recovered from the 
estate in the hands of defendant No. 1 
although his mortgage charges cannot be 
enforced. The learned Subordinate Judge 
professed to rely upon the decision of the 
Privy Council in Dakshina Mohan Roy 


595 


Chowdhry v. Saroda Mohan Roy Chowdhry 
(1). In that case the plaintif was in 
Possession of a certain estate regarding 
which litigation was pending between him 
and the defendant. Possession was decreed 
to him by the High Court of Calcutta and 
during the period of his pcssession the 
Plaintiff had paid Government revenue to 
Preserve the estate. It was also found 
that the defendant having actively interfered 
with the tenants of the estate, the plaintiff, 
as a result of the obstruction had received 
only trifling sum on account of rents and 
Profits. After the decision of the High Court 
had been reversed by the Privy Council, 
the defendant obtained possession of his 
estate, of which he was the rightful owner 
at all times. The plaintiff then instituted 
a suit to recover from the defendant 
the amount of the Government 
revenue and other charges which he had 
paid during the period of his possession. 
The High Court held that the plaintiff 
though in possessicn in the relevant period 
-under a decree of the Court was in wrongful 
` possession and took the view that a person 
who is in wrongful possession is not entitled 
to recover sums paid on account of outgoings, 
although he may be able to use the payment 
for the purpose of reducing the meene 
Profits. Against this decision an appeal 
Was taken tothe Privy Council and their 
Lordships held: “Now it seems to their 
Lordships to be common justice that when 
. & proprietcr in good faith pending litigation 
mskes the 
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in good faith to 

prolect a claim which afterwards turns 
out to be unfounded.” The reference to the 

_law relatirg to sales for arrears of 
Government revenue is obviously to s. 9 
of the Revenue Sale Law cf 1857. 

In my opinion this case does not support 
the view taken by the learned Subordinate 
Judge. The respondent is not a person in the 
position of the plaintiff in the Privy Council 


4 eh 201 A160; 210.149; 6Sar. 366; 17 Ind. Jur. 576 
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case. There is an equity only in favour 
of a person who is in possession of the 
estate in’ good faith under aclaim which 
may afterwards turn out to be unfounded 
provided he has saved the estate from 
destruction and has preserved it upon the 
principle of salvage. The present respon- 
dent has never been in possession of the 
estate under any claim whatsoever. He never 
paid the money on hjs own behalf to 
preserve the estate in order to protect. his 
claim. He was a mere lender who lent 
the money to Musammet Dhana Kuer. The 
relation between him and her was that 
of a mere borrower and lender. He ‘can 
only look to Dhana Kuer and to her 
estate to pay him and to nobody else 
and to nothing else. I do not see what 
equity there can be in these circumstances 
in favour of the plaintiff against the estate 
of another person. i 

In the course of the judgment, just 
referred to, their Lordships of the Privy 
Council made reference to the case of 
The Peruvian Guano Co., Limited v. Dreyfus 
Brothers and Co., (2). At p. 1734 Lord 
Macnaughten has reviewed a number of 
earlier cases upon the law of salvage which 
show that in every case the person who, 
while in possession with apparent bona fide 
title has preserved the estate, has been 
allowed either as a set off or as a claim the 
amount which had to be spent by him 
necessarily to preserve the thing which he 
has been orderéd to hand back or has 
actually handed. over to the real owner 
provided that he could not reimburse himself - 
from the rents and: profits of the estate. 
while in possession. In Clarke v. Nicholson 
(3), in an action of trover for goods belong- 
ing to the assignees of bankrupt, wrongfully 
seized and wrongfully sold by the Sheriff, 
the Sheriff was allowed the expenses of 
sale, because the goods must have been sold 
by the assignees if not sold by the Sheriff. 
The only condition which must be carefully 
insisted upon is to see that the person, 
in possession, who is later on held to be 
wrongfully in possession, has accounted for 
mesne profits, for all rents and profits 
which he has received or which without 
wilful default he might have received, 


_ and if such a person can show that owing 


to circumstances beyond his control and 
still more that in consequence of some 


(2) (1892) A C 166; 61 L J Ch. 749; 66 L T 536; 7 

sp MO 225, F 3 f 

(3) (1871) 6 C & P 712,1 0M & R 724;5 Tgr. 233; 
4L J Ex, 68. l 
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wrongful conduct on the part of his 
opponent he has received leas than what 
he had to pay for the preservation of 
the estate, it woutd seem to be in accordance 
with justice, equity and good conscience 
that be should recover the amount which 
he paid on the final adjustment of 
accounts, In other words equity works 
in favour of such a person who is in 
Possession under a „bona fide claim which 
afterwards proves to be unfounded only 
to the extent to which he has been forced 
to make payment after accounting for the 
Tents and profits. But as pointed out 
above this Principle oan have no application 
in- favour of a person who has never been 
in possession of an estate under any claim 
whatsoever and who is no more than a 
mere Volunteer, a mere lender. The principle 
underlying s. 9 of the Revenue Sale Law is 
to the same effect. 

The learned Advocate for the respondent 
relied upon the case of Mouivie Mahomed 
Shumsosl Hooda y: Shewukram alias Roy 
Durga’ Pershad (4), in support of his con- 
tention that the plaintif is entitled to a 
decree in his favour in the terms as 
passed by the learned Subordinate Judge, 
but that case ig entirely different. In that 
case a Hindu widow in possession of the 


-, estate of her husband sold a part of the 


the death of the 


ancestral land to a third person--for a 
sum out of which Rs, 14,000 was devoted to 
pay up the mortgage validly subsisting upon 
the estate. The real reversioner instituted 
2 suit against the purchaser and the widow 
for a declaration that his future right should 
be preserved unmolested and that his 
title to the land transferred may be declared 
and the deed of sale may be cancelled. 
The Privy Council held, that the sale to 
the purchaser was invalid and therefore the 
reversloner was entitled to a decree to 
the effect that on the death of the widow 


the property belongs to him and that he ` 


may be put in possession thereot after 
widow on payment to the 
purchaser the sum of Rs. 14,000. It will be 
noticed that the purchaser was in possession 


-under a bona fide title. He was entitled 


to’ Temain in possession till the death of 
the widow and while in Possession he paid 


~ the . encumbrance validly existing upon. 


the ‘property in his possession. In these 


' circumstances his claim to be recouped 


to the extent of Rs. 14,000 was upheld 


- by their Lordships in these words: “It ig 


equitable that, when the Plaintiff claims 


~ (@2LAG14BLR 226; 22 W R 409; 3 Sar, 405; 
3 Buther 43 (P O). ji 


BAUNRSAWAR PRASAD SINGH D, BBIJMOHAN BING (BAT) 


‘the plaintiff wes 


“5953 


the estate, credit should be given to the 
purchaser for the payment of the mortgage 
(which was subsisting on the estate at the 
time of the sale and which has been paid 
by the purchaser) which otherwise the 
plaintiff himself would have to meet”. 
It will also be seen that the person entitled 
to recoup was not in the position of a 
creditor, like the plaintiff in the present 
case, but he was a person actually in 
possession of the estate under a bona fide 
title. 3 

T, therefore, have no hesitation whatso- 
everin holding that the learned Subordi- 
nate Judge was in error in giving a decree 
to the plaintiff against defendant No. 1 who 
is not a party to any of the mortgage 
bonds in the suit and who never contracted 
with the plaintiff to pay him back the 
money which he advanced to Dhana Kuer, 
a trespasser in wrongful possession of the 
appellant's estate. The equities in favour 
of Dhana Kuer, now dead, and her represen- 
tatives cannot be worked out in this proceed- 
ing but can be dealt with properly in 
the mesne profits proceedings if they are 
ever started. Dhana Kuer or her represen- 
tatives are not made parties to this suit, 
I, therefore, do not see my way to grant 
any relief to the plaintiff against the 
representatives of Dhana Kuer in these 
proceedings. ih 

If was argued by the learned Advocate 
for the appellant that the mortgage bonds 
in suit are hit by the doctrine of lis pendens 
contained in s. 52 of the Transfer of Property 
Act. The learned Subordinate Judge has 
held that the second and - third mortgage 
‘bonds dated March 21, "1929, and June 5, 
1929, being subsequent to the institution 
of the suit by the appellant on February 25, 
1923, are hit by the doctrine of lis pendens. 
The suit of the plaintiff related to a 
declaration of title to immovable Property, 
and therefore, the doctrine of lis pendens 
would clearly apply. But this would not 
affect his mortgage bond of January 12, 
1929, which was executed before the institu 
tion of the Title Suit. 

It was then argued that the claim’ of 
barred by limitation, 
because the suit bas been instituted beyond 
six years of the date when the cause of 
action accrned-to the plaintiff to recover 
his dues. It hag already been’ pointed out 
that the first mortgage bond shows that 
the money was advanced on January: 19, - 


- 1929, but the document itself states that 


the borrower will pay the loan on Jeth 30, 
1337, which corresponds to March or April, 
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1930, Similarly the mortgage bond of 
‘March 21, 1929, contains a stipulation that 
‘the loan will be paid in Marchor April, 
193]. In my opinion the claim to recover 
the money due on these two bonds is not 
barred by limitation as the suit has been 
instituted on May 1, 1935, within six years 
of the date when the cause of action 
accrued cn both these documents. The 
third mortgage bond is dated June 5, 1929, 
and is within six years of the date of the 
institution of the suit, In these circum- 
stances the plea of limitation advanced on 
behalf of the appellant must be overruled. 

For the reasons given above, the appeal is 
allowed but in the circumstances as the 
estate of‘the appellant has been found to 
have been benefited by the loans covered 
by the mortgage bonds. in suit each party 
will bear his own costsof'this appeal and in 
the Court below. - 

' Harrleés, C. J—lI entirely agree. 

8. Appeal allowed. 
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Hindu Law—Partition— Burden of proof — Two 
brothers living jointly with Jather and continuing 
to be sosome years after father's death— Presumption 
-~Proof of partition — Principles— Suit. by minor for 
partition —If can sue, when circumstances are such 
as would render it for his benefit — Mother's share 
in partition—Value of stridhan, if should be deducted 
—Property inherited by her from parents, if should 
be deducted—Damdupat—Fresh bond passed by debtor 
for aggregate amount of principal and interest due 
under old bond—Principal jor purpose of damdupat 
— Limitation Act (IX of 1900), 8, 19—Acknowledg- 
ment —Recitals in reference to arbitration admiit- 
ing liability to pay debt, held sufficient to eatend 
limitation. i 
Wherein a joint Hindu family two brothers were 
joint in food, worship and estate with their father till 
his death and continued to be so for some years after- 
wards, there'is a strong presumption that they cor- 
tinued joint till the death of one of them and the 
burden lies heavily upon the person contending the 
contrary to establish a separation or partition. 
Bhagwaniv. Mohansingh (|), Rewun Persaud v. 
- Radha Beeby (2), Naragunty v. Vegama (3), Cheetha 
v. Miheen Lai (4) and Nilkisto Ded v. Beerchunder 

(5), relied on. 
Partition is a severance of joint status, and as such, 
itis a’ matter of individual volition. All that is 
. necessary therefore to constitute a partition isa 
definite and unequivocal indication ofhis intention 
py a Member of a joint family to separate himself 
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from the family and enjoy his share in severalty. 
“It is immaterial in such a case whether the other 
members assent. [p. 599, col. 1.] N 
Where there is no document indicating the in- 
tention to separate and to hold property hitherto held 
jointly, indefinite shares as separate owners, the 
question as to whether there had heen a separation 


> 


between particular members of the family isa pure . 


questicn offact to be determined on a consideration 
of the entire evidence in the case, the circumstances 
and the conduct of the parties, Except in the case 
where a partition is evidenced by a deed of partition 
or relinquishment, pure gnd simple, it cannot be 
held, that this actor that act in the abstract by this 
‘orthat member of a joint Hindu family effects a 
severance of the family-tie and amounts to a partition. 
[p. 603, col. 1.) 

Case-law discussed. ] 

Vhere asuitis brought on behalf of a minor co- 
parcener for partition, the Court should not passa 
decree for partition, unless the partition is likely 
to be for the benefit of the minor by advancing his 
interests or protecting them from dangers. The view 
that a minor, can sue for partition only in cases of 
waste is no longer tenable. 
a minor can suefor partition not only in a case of 
waste, but also where the circumstances are such as 
would render it for his benefit that his share be 
divided off and secured. [ibid.] 

In a joint Hindu family a mother cannot compel a 
partition so long asthe sons remain united. But ifa 
partition takes place between the gons, she is entitled 
to a share equal to that of ason in the co-parcenary 
property. Sheis also entitled to a similar share on a 
partition between the sons and the purchaser of the 


The law now is that ` 


interest ofoneor more of them. If the mother has ~e 


received stridkanfrom her husband or father-in-law, 
its value should be deducted from her share. But no 
deduction can be made from her share of property 
inherited by her from her parents, which is not 
striahan received from her husband er father-in- 
law. Kishori Mohun Ghose v. Moni Mohun Ghose 
(27),relied on. AHemangini Dasi v, Kedarnath Kundu 
Chowdhry \29), distinguished. [p. 607, col, 2.) 

An acknowledgment in a reference to arbitration 
admitting liability to pay a debt, extends the period 
of limitation even though the reference may prove 
infiuctuous, Hukumatsing Kundanmal v. Nenumal 
Rajhumal (23), relied on. 

‘the rule of damdupat does not forbid the conver- 
sion, by subsequent agieement between the debtor and 
the creditor, of the interest in arrear into capital. 
Therefore when a fresh bond is passed by the debtor 
forthe aggregste amount of the principal and in- 
terest due under the old bond, the principal for the 
purpose of the rule of damdupat is the amount of the 
fhesh bond. Sukalal v. apu (24), Gangaram 
Khemsing v. Ali Mahomed Khair Din (2b) and 
Kusum Kumari v. Debi Prosad (26), relied on. |p. 606, 
col 2] 


Mr. W. B, V. Vellani, for the Plaintiff. | 

Messrs. Sunderdas Jethanand, Pahlajsing 
B. Advani, Jamiatrai Lal Chand and 
Srikishindas H. Lulla, for the Defendants. 

Judgment.— One Morarji Sunderji died 
on July 4, 1918, leaving him surviving 
two sons Gordhandas and Mulji who, in his 
lifetime, Lad been Joint with him. Morarji 


m 


Sunderji used to carry on business in two. 


names: Morarji Sundeiji and Mulji Morarji 
Sunderji. Soon after Morarji's death, in 
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a 
December 1918, Gordhandas and Mulji 
separated. Exhabit 26 which bears date 
December 23, 1918, is virtually a deed of 
partition. Gordhandas theraafter assumed 
charge of the business run in the name of 
Morarjt Sunderji; Mulji took up that run 
in the name of Mulji Morarji Sunderji. With 
the fortunes of Mulji Morarji after the 
separation we are not, in this case, con- 
cerned. Gordhandas*died in 1924; he left 
surviving him a widow Javherbai alias 
Mamibai, defendant No. 2in this suit, and 
two sons, Mathradas and Kalianji, the 
7 latter being defendant, No. 1 in this suit. 
Whether Gordhandas in his lifetime did any 
business, there is no evidence in the case, 
but the firm of Morarji Sunderji continued 
and books of account wera maintained. The 
firm continued and kept regular books of 
account. Even after the death of Gordhandas 
though it is clear on the record that both 
Mathradas and Kalianji did no business, 
loans were raised by them in the firm name 
of Morarji Sunderji. income-tax was levied 
on the joint family firm of Morarji Sunderji. 
The main, if not the only source of income, 
was the rent of valuable immovable pro- 
—perties which Gordhandas died possessed 
of and which were joint family property. 
It is undisputed that till 1927 the two 
brothers, Mathradas and Kalianji and their 
mother Javherbai lived and messed toge- 
ther and constituted a joint Hindu family 
in every sense of the term. Mathradas had 
married one Parvatibai and had by her 
three children Chandra and Saraswati, two 
daughters and ason, Tikamdas the minor 
plaintiff in this suit. Kalianji married early 
in 1927. Mathradas died on June 3, 1933, 
and the main contention in this suit is 
whether Mathradas and Kalianji were joint 
~in estate till that date or whether the joint 
family-tie had been severed between 1927 
and 1933, and if so, when. The filing of this 
suit for partition is proof that up to the 
date of Mathradas’ death there had been 
no division of the family estate by metes 
and bounds. This much is proved on the 
record.and really not disputed that in 1927 
quarrels and dissensions arosa in the family 
and there was a separation in living and 
mess. Mathradas with his family took up 
one part of the residential house, Javher- 
bai and Kaliapji with his wife commenced 
residing separately in another part. Whether 
“at this juncture there was also a division 
_,of ornaments, utensils and furniture is 
a moot point; for the plaintiff this is 
asserted, for defendant No. 1, Kalianji, it is 
denied. Exhibit 18, an agreement dated 


` 
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“October 30, 1927, and executed by Javherbai 
‘or Mamibai, Mathradas and Kalianji in ite 
very preamble makes it clear that owing 
to disagreement, the idea of separation 
had been definitely entertained; the exact 
implications of this important document 
will be considered in more detail hereafter. 
It is sufficient for the present to state that 
by this document the executants agreed to 
do all they could to wipe out the family 
debts within two years, for this end to 
limit the expenditure of each to Rs. 100 
per month, to arrange for liquidating a 
large claim of Javherbii or Mamibai her- 
self being her “personal money.” In fact 
in para. 1 of this document its purpose is 
set out thus: 
“That after having made settlement and clesrance 
with one another in respect of running karkhana, 


by making every possible effort within two years, 
every one should be quite separate.” 


It would appear that Mathradas and 
Kalianji did nothing to fulfil the purpose 
of Ex. 18 for on October 30, 1930, they 
and Javherbai execated a reference to 
arbitration, Ex. 20, which provides: 

“The arbitrators shall before directing partition, 
ascertain and determine the debts payable by the 
family and make due provision for payment thereof, 
The debts shall include the claim of the party 
of the third part for moneys alleged to be deposited 
by her with the joint family firm as a creditor.’ 

The difference between the purpose of 
Ex. 18 and that of Ex. 20 is merely verbal. 
The arbitrators in Ex. 20 Haridas and 
Doongersi, appear to have met with much 
difficulty in their task; on April 10, 1931; 
they had only been able to accomplish an 
interim award to “remain in force till the 
financial position of this karkhana improves.” 
This interim award is Ex. 21. On April 
14, 1933, Mathradas, Kalianji and Jav- 
herbai executed Ex. 22, afresh reference to 
arbitration in favour of the same arbitra- 
tors for the same purpose as Ex. 20. The 
death of Mathradas on June 3, 1933, rendered 
this reference infructuous. 

The present suit was filed by Tikamdas, 
the minor son of Mathradas, through his 
next friend, his mother Parvatibai, on 
February 23, 1935. Itis a suit for declarae 
tion thaf Mathradas and K slianji effected a 
partition on October 30, 1927. “and--r at any 
other subsequent date thereafier” and in 
any event for actual partition by metes and 
bounds. The original defend nts in the suit 
were Kalianji and Javherbai only. Kalianji 
in his written statement raised various 
contentions but mainly urged that there 
had never been a separation during the 
lifetime of Mathradas, that after the death 
of Mathradas he himself became and acted 
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asthe karta of the joint Hindu family, that 
the minor plaintifi's suit was not bona fide 
and should not be decreed. Javherbai, 
defendant No. 2, in her written statement 
raised no objection to a partition. claimed her 
mere thereat and in para. 2 thereof pleads 
thus: 


‘Tt is further submitted that the plaintiff's father 
. and defendant No. 1 are indebted to this defendant 
to the extent of Rs. 40,132-F-6. The Honourable 
Court will be pleased to make a provision in the 
partition decree for the payment of the said debt 
to this defendant.” 


The Court settled the following issues on 
July 19, 1935: 

“(1) Was there a severance of the tie of joint 
family between the plaintiff's father Mathradas 
and defendant No. 1? (2) Was the plaintiff's notice 
dated December 18, 1934, effective and did it 
sever the joint family-tie? (3) Has defendant No. i 
misconducted himself with regard to the joint 
family property? (4) Is the partition sought by 
the plaintiff in his interest as a minor? (5) Is the 
plaint sufficiently stamped? (6) Is the suit for a 
mere declaration that the plaintiff is separated 
and-or in the alternative for partition, &, compe- 
tent ? (7) Are the plaintiff's father and defendant 
. No. 1 indebted to defendant No. 2to the extent of 

Rs. 40,132-5-6 or any sum at all? (8) To what share 
is defendant No, 2.entitled ? (9) General,” 


Meanwhile the creditors of the family 
were roused into activity by the pending 
litigation and on July 21, 1936, the defen- 
dant No. 1 was obliged to apply that they 
should underO I, r. 10, Civil Procedure 
Mode, be made parties to the suit, On Angust 
28, 1936, this application was granted, the 
plaint was accordingly amended and tke 
Central Bank of India, Ltd., the Karachi 
Bhatia Goushala and the firm of Lalji 
Lakhmidas were impleaded as defendants 
Nos. 3 to 5. The added defendants thereafter 
filed their written statements giving parti- 
.Culars of their claims. On December 4, 
‘1936, the. following additional issues were 
framed: 

“(1) What provision should be made for the 
mortgage claim of defendants Nos. 2, 4 and 5? (2) 
What amount is due tothe mortgagees and other 
creditors, if any?” 

No further progress appears to have been 
made in this suit fcr a very considerable 
time and the causes, which the record shows 
contributed tothis delay, are: (a) the death 
of Mr. Nadirshab, the learned Advocate 
for the plaintiff in England in June 1936; 
(b) the appointment by the Court of Recei- 
vers to sell a part of the property and pay 
off defendants Nos. 3, 4 and 5: and (c) com- 
plications arising cut of Suit No. 240 of 
1937 filed by Brijrattan Mobatta to whom 
‘in or about November 1934 defendant No. 1, 
Kalianji, had contracted to sell the most 
valuable of the properties sought to be 
partitioned in this suit, This was the state 
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of ‘affairs when after the vacation this year 
I assumed charge of the Original Civil 
Board of this Court andthe matter came 
before me on July 15,1938 (His Lordship 
then narrated the further history of the 
suit and proceeded.) The hearing of the 
suit thereafter proceeded without any further 
hitch. As stated before, the controversy 
between plaintiff and defendant No. 1 
centres round Issue Mo. 1: “Was there a 
severance of the tie of joint family between 
the plaintiff's father Mathradas and defen- 
dant No. 1?” 

_In fact as between plaintiff and defen- 
dant No. 1 the only other point at issue is the 
one embodied in Issues Nos. 3 and 4. 
Whether a partition is in the interests of 
the minor plaintiff and should be decreed ? 
As between defendants Nos. 3 to 5 and the 
members of the family, plaintiff and defen- 
dants Nos. 1 and 2 there is no dispute and 
no contention. The claims of these creditors 
and the nature of the claims is conceded 
by plaintiff and defendants Nos, 1 and 2. 
One single item alone in the claim of 
defendants No. 3, the Oentral Bank of 
India, Ltd, is disputed: a sum of 
Rs. 350 paid to Mr. Nadirshah, Advocate, ~ 
as fees in connection with an award which 
was not filed by the Court but remitted 
to the arbitrator for re-consideration. The 
claim of Javherbai to Rs. 41,132-5.6 is 
fiercely contested by defendant No. 1 as 
well as by the plaintiff. There are thus 
three main points which emerge for serious 
consideration in this case and tkese are 
covered respectively by original Issue No. 1, 
by original Issues Nos. 3 and 4 and by Issues 
No. 7 (a) to (g) framed on August 16, 
1938, by my order Er. 43. Before dealing 
with these three points I would like firat 
to clear the ground by disposing of the ~ 
remaining issues. (His Lordship then 
dealt with the minor issues in the suit and 
having disposed of them proceeded). And 
now. that I have entirely cleared the groand 
of all other issues, I proceed to deal with 
the three salient points jn this case. 

Original Issue No. l1—Was there a 
severance of the tie of jointfamily between 
the plaintiff's father Mathradas and “defen: 
dant No. 1? 


In Mulla’s Hindu -Law (Edn. 8), p. 255, 
the learned author states as follows : 

“Generally speaking the normal state of every 
Hindu family is joint. Presumably every such 
family is joint in food, worship and estate. In the 
absence of proof of division such is the legal pre-™ 


-sumption, In other words “given a joint Hindu 


family, the presumption is, until -the „contra is 
proved, that the family continues joint”, Tig 


Pal 


„s Beeby (2), 


gi 


A~ 


1934 


strength of the presumption necessarily varies in 
every case. The presumption of union is stronger in 
_the case of brothers than in the case of cousins 
and the further you go from the founder of the 
family, the presumption becomes weaker and weak- 
er.” The reason is that “brothers are for the most 
part undivided”; second cousions are generally sepa- 
_rated” and third cousins are for the most part 
Separated.” . | f 

The guotation marks indicate that this 
“passage is based on Privy Council decisions 
“and this is clear ifreference is made to the 
‘casein Bhagwani v Mohansingh’ (1), and 
the judgments of their Lordships of the 
Privy Council in Rewun Persaud v. Radha 
Naragunty v. Vengama (3), 
Cheetha v. Miheen -Lal (4), and Nellkisto 
_ Deb v. Beerchunder (5). 


In the present case Mathradas and 
Kalianji were brothers, joint in food, wor- 
ship and estate with their father Gordhan- 
das whodiedin 1924 and admittedly con- 
- tinued joint thereafter up to 1927.There is 
therefore a strong presumption that they 

- continued joint till the death of Mathra- 
das in 1933 and ‘the burden lies heavily 
-upon the plaintiff to establish a separation 
or partition. Asto what the plaintiff has 
to prove in crder to succeed, reference may 
again be made to Mulla’s Hindu Law. In 


para. 325 at p. 391, the learned author 
States : 
, “Partition is a severance of joint status and as such 
; it isa matter of individual volition. All that is 
. necessary therefore to constitute a partition is a 
definite and unequivocal indication of his intention 
by a member of a joint family to separate himself 
‘from the family and enjoy his share in severality. 
It is immaterial in such a case whether the other 
members assent. Once a member of a joint family has 
clearly and unequivocally intimated to the other 
members his desire to sever himself from the joint 
family, hisright to obtain and possess his share is 
unimpreachable whether or not they agree to a 
separation and there is an immediate severance of 
the joint etatus. The intention to separate may be 
evinced in different ways, either by explicit declara- 
tion or by conduct.” 


Again in para. 3206 at p. 394 the. learned 
author states : 

“As regards partition, no act done by} any mem- 
ber of a joint family can operate as a partition, un- 
less it has been done with the intention to put an 
end. to his status as a co-parcener and acquire a 


new status, that iv the status of a separate owner. . 
_ Asstated by their Lordships of the Privy Council 


(1) A I R1925 PO 132; 88 Ind. Oas. 385; 23 ALJ 
589; 49M LJ 55; (1925) M W N 42l; 410 L J 591; 


` 22 LW 211; 29 O W N1037 (P 0). 


u 4M1IA137;7 WR 35; 1 Suther 172; 1 Sar. 327 

Rot MIA66;1WR 30; 1 Suther 460; 1 Sar, 826 
). 

(4) 11 MI A 319: 2 Sar, 303 (P O; 

(5) 12 MT A 523; 12 W R- 21; 2 Suther 243; 2 Sar 
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in the leading case in Appovier v. Ram Subba Ayyan 
(6), the true test of partition of property according 
to.Hindu Law is the intention of the members of 
the family to become separate owners. Iutention 
being the real test, it follows that an agreement 
bétween -the members of a joint family tohold and 
enjoy the property in defined shares as separate 
owners.operated as a partition although there may 
have been no actual division of the property by 
metes and bounds. As observed by the Judicial 
Committee in the case above referred to ‘when the 
members of an undivided family agree among theme 
selves with regard to 8 particular property that it 
shall thenceforth be the subject of ownership, in 
certain defined shares, then the character of undivid- 
ed property and joint enjoyment is takenaway from 
the subject-matter so agreed to be dealt with, and 
in the estate each member has thenceforth a 
definite and certain share, which he may claim the 
Tight to receive and to enjoy in severalty, although 
the property, itself has not been actually severed and 
divided.’ In such a case the interest of each member 
is divided though the property remains physically 
undivided." 

Again in para. 327 at p. 398 the learned 
author states : 

“Qesser of commensality, it is stated above, is not 
a conclusive proof of partition ; the reason is that a 
member may become separate in food and residence 
merely for his convenience. Similarly, there. are 
other acts which, though standing by themselves, are 
not conclusive proof of partition, yet may lead to 
that conclusion in conjunction with other facts. 
They are separate occupation of portions of the 
joint property, division of the income of the joint 
property, definement of shares in the joint 
property in the Revenue or Land Registration 
Rezords, etc. The mere fact that the shares 
of the co-parceners have been ascertained does 
not by itself necessarily lead to an inference 
that the family had separated There may be 
reasons other than a  conteplmated immediate 
separation for ascertaining what the shares of the 
co-parceners on a separation would be.” The burden, 
however, of proving that the family continued to 
be joint in such a case lies on the person alleging 
it "nn 

And in para. 326 atp. 395 the learned 
áuthor ' writes : 

“An agreement to separate is not required by law 
to be in writing. If it is in writing. and clearly 
indicates on the face of it an intention to separate 
and hold the property in defined shares as separate 
owners, no evidence is admissible of the subse- 
quent acts of the parties to alter or control its. 
legal effect. But where the agreement is. not in 
writing, or, where itis in writing, but does not 
declare on the faca of it what the intention of the 
parties was, evidence of susequent conduct of the 
parties becomes very material in order to determine 
whether there was a partition or not.” h 

These statements of the law by Sir Din- 
shah Mulla are based entirely on the dicta 
of their Lordships of the Privy. Council in 
the various decisions to which reference 
has been made by the learned author in 
the footnotes relating to the passages I 
have quoted. Certain propositions would 


appear to stand out clearly on a careful 


(6) ILMI A 758 WR 1; 1 Suther 657; 3 Sar. 218 
P 0) | 
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reading of all these passages: /1) whether 

or not there bas been a partition is mainly 

a question of fact ; (2) partition isa matter 
of intention or individual volition : 13) the 
intention to separate in order to be effective 
and to constitute a severance of the joint 
status must be manifested by some clear 
and unequivocal act of a member of a joint 
Hindu family: (4) actual partition by 
metes and bonnds is not necessary to a 
severance of joint status: (5) if the agree- 
ment to separate is in writing and clearly 
indicates on the face of it the intention to 
separate. subseqnent declarations and acts 
of the parties will not alter or control its 
legal effect ; and (6) if the agreement is not 
in writing or is in writing but is not a 
clear and unequivecal indication of inten- 
tion to separate, the evidence of subsequent 
conduct of the parties is very material in 
order to determine whether there was a 
partition or separation or not. 

- A large number of decisions. most of them 
of their Lordships of the Privy Council, 
. have been cited before me by the learned 

_ Advocates for the plaintff and defendant 

No. 1 on this question. T will refer to these 
decisions in brief hereafter but it does not 
appear to mè that in any one of them there 
is set out any proposition of law or any 
principle not involved in the passages from 
Mulla’s Hindu Law to which I have referred 
above and not covered bv one or cther of 
the propositions I have deduced from these 
passages, Whether there has been a separa- 
tion or not is mainly, if not entirelv. a 
question of fact, and all the cases which 
have been cited before me are merely 
decisions of their Lordships of the Privy 
` Council or of the High Courts in Indias, 
determining whether on a given set of facts 
and circumstances a partition and sever- 
ance of the joint family tie was or was not 
-~ established. : 

In the present case there is in my view 
no document which clearly indicates on the 
face of it the intention to separate and hold 
property hitherto held jointly in definite 
shares as separate owners. It is, therefore, 
to my mind, essential to examine the entire 
evidence in the case on tbe question of 
partition in order to decide whether or not 
Mathradas and his brother. Kalianiji, had 
separated at any time batween 1927 and 
the death of Mathradas in June 1933. 

In Suraj Narain v. Iqbal Narain (7), it 


(7) 35 A 80; 18 Ind, Cas. 30: 40 I A 40:16 O O 129; 
13 ML T 194: 17 O W N 333; 11 A L J 172: (1913) M 
W N 183; 17 O L I 288: 24M L J 345; 15 Bom. LR 
456 (PO). 
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was held by their Lordships of the Privy 
Council that what may amount to a separa- 
tion, or what conduct on the part of soma 
of the members may lead to separation of 
a joint undivided Hindu family. and’ con- 
vert a joint tenancy into a tenancy-in- 
common, must depend on the facts of each 
case. A definite and unambiguous indica~ 
tion by one member, of intention to sepa- 
rate himself and to ênjoy his share in 
severalty, may amonnt to separation; but 
to have that effect the intention must be 
unequivocal and clearly expressed. Separa- 
tion from commensality does not, as a 
necessary consequence, effect a division. 
A separation in mess and worship may be 
due to various causes, and yet the family 
may continue jointin estate. To the same 
effect is the decision of onr own Court in 
Manglomal Sugnemal v. Padibai (8). 

The very plaint filed in the suit indi- 
cates that the plaintiff is unable to point 
to any single document or fact as establish- 
ing a clear and unequivocal intention on 
the part of either Mathradas or Kalianji 
to separate. Paragraph 12 of the plaint 
reads thus: , 

“The plaintiff prays judgment and decree as fol- 
lows: (a) Fora declaration that the plaintiff is 
separate from the defendants, partition. having 
been effected between the father of the plaintiff 
and other members of the family on October 30, 
1927, and-or at any subsequent date thereafter as 
shown by the respective writings mentioned above 
and on the respective dates the said writings were 
executed.” 

In his opening address the learned 
Advocate for the plaintiff contended that 
Mathradas and Kalianji separated on Octo- 
ber 30,1927, by the document Ex. 18, but 
continued to hold the property specified in 
Ex. 15 as tenants-in-common. The learned 
Advocate contended in the alternative that 
partition was effected between Mathradas 
and Kalianji on October 30, 1930, by the 
reference to arbitration (Ex. 20); A third 
alternative suggested by the learned Advo- 
cate in his opening address was that the 
partition took place on April 10, 1931, 
when there was an award by the arbitra- 
tors (Ex. 21). A fourth alternative urged 
by him was a partition on April 24, 1933, 
when a reference to arbitration was exe- 
cuted by Matbradas and Kalianji and their 
mother Javherbai; and vet a fifth alter- 
native was put forward; partition was 
effected on December 18, 1934, when the 
notice Ex. 19/4 was served upon defen- 
dant No. 1 by Messrs. Nadirshah & Oo., on 
behalf of the plaintiff. The last of these 
ipa R 1936 Sind 217; 167 Ind, Oss. 444; 9 R 8 
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alternatives..I may mention was aban- 
doned at the conclusion of the case, the 
Jearned Advocate for the plaintiff admitting 
that the plaintiff heing a minor, the nolice 
Ex. 19-4 on his behalf could not effect a 
partition. 

It is clear, therefore, thatin this case I 
have not any document or any fact relied 
upon which is a clear, definite and unequivo- 
cal indication of ifttention on the part of 
Mathradas or Kalianji or both of them to 
separate. It is contended that the docu- 
ment (Ex. 18) effected separation between 
-Mathradas and Kalianji. I will proceed to 
examine this contention. (His Lordship 
then dicecussed the evidence and proceeded). 
To sum up, I hold that none of the decu- 
ments, Exs. 18, 20, 21 or 22, effected a 
severance of the family tie or is a clear and 
unequivocal indication of the intention of 
either Mathredas or Kalianji (0 separate. On 
-the contrary throughout the period between 
-1927 when trouble first arose in the family 
and June 3, 1933, when Mathradas died, 
Mathradas is proved, from documentary 
evidence, to have acted as the manager or 
karta of the joint Hindu family consisting 
of himself and his brother. After the death 
of Mathradas and till December 1934, Pare 
-vatibai and Kalianji are proved by docu- 
mentary evidence to have admitted that 
the family was a joint Hindu family and 
to have acted accordingly. I will now deal 


briefly with the various decisions which. 


have been cited and relied on by the 
learned Advocates for the plaintiff and 
defendant No. 1. 

The learned Advocate for the plaintiff 
strongly relied on the case in Girjabai v. 
Sadashiv Dhuniraj (9, I cannot see any 
resemblance between the facts in that case 
and the facts in the case before me. In 
Girjabai v. Sadashiv Dhuniraj (9), Harihar, 
one of several cc-parceners, filed a suit for 
partition, but died while the suit was pend: 
ing ; his widow QGirjabai sought to continue 
the suit on the ground that Harihar had 
separated from his brothers; it was held 
that a severance of joint status had taken 
“place. Butit must be borne iu mind thatHari- 
har had not only filed a suit for partition, but 
before doing so, various acts had been done 
by him and his co-parceners clearly and 
unequivocally indicating a separation. The 
filing of the suit preceded by the sending 
of a notice was a last and final act ofa 

(9) 43 I A 151; 37 Ind. Oas 391: ATR 1916 P O 104; 
430 1021;12 N L R113; 20 OWN 1085: 14 ALS 
822; 20 M L T 78; (1916) 2 M W N 65:18 Bom. L R 
Co LW 114; 240 L J 207; 31 M L J 455 
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series. It wason such a set of facts that 
their Lordships of the Privy Council held : 

“Tf therefore a member so intimates his desire 
and institutes a suit for partition, but dies before 
obtaining a decree, his widow is entitled to conti- 
nue the suit and to inherit her deceased husband's 
share in the joint property.” 

The cass in Mukund Dharman Bhoir v, 
Balkrishna Padmaji (10, does not help 
the plaintiff. The deed of renunciation in 
that case was in fact held not to have 
effected a severance and the decision of 
their Lordships turns entirely on the facts 
of the case. Next the learned Advocate for 
the plaintiff relied on the well-known 
Appovier'’s case reported in Appovier v. 
Rema Subba (6), and to a passage therein 
at pp. 89 and 90“ in the judgment of 
Lord Westbury. But his Lordship is 
merely laying down in this passage the 
true notion of a joint Hindu family and 
I can see nothing in it of help to plaintiff's 
case. 

The case in Baboo Durga Pershad v. 
Kundun Koowar (11), illustrates the fifth 
of the propositions I bave in an earlier 
part of this judgment deduced from the 
decisions of their Lordships of the Privy 
Oouncil. In that case the ikrarnamah was 
so complete a deed of partition that the 
intention of the parties to effect a severance 
of the joint family-tie was held to be clear 
and unequivocal. If the same could be said 
of Ex. 18 in this case, the learned Advo- 
cate forthe plaintiff would have been 
justified in relying upon this decision of 
the Privy Council. 

The next case referred’ to is that in 
Ram Pershad Singh v. Lakhpati Koer (12), 
But in this case a severance of the family- 
tie had been effected by a decree; division 
by metes and bounds only remained to be 
carried out. The case is an illustration of 
the fourth of the propositions I have 
deduced from the decisions of their Lord- 
ships of the Privy Council; it is of no help 
to the plaintiff. 

The casein Syed Kasam v. Jorawar 
Singh (13) would be of considerable help to 
the plaintiff if the references Exs. 20 and 
22 could have been regarded each as an 


(10) 54 T A 413; 105 Ind. Cas, 703; ATI R 1997 PO 
224: 52B 8:40 WN 845; (1997) M WN 739; 53M L 
J 468; 29 Bom. L R 1498; 46 OL J 413; 39M L T 59}; 
320W N 203: 27 T. W 198(P 0). 

(1) LTA 55;21 W R 214; 3 Sar. 341 (P ©. 

151200 231; 30 I A 1;70 W N162;8 Sar, 380 


`, 

(13) 491 A 358:68 Ind. Oas. 573; AI R 1999P 0 
352: 500 84: 18 N L R127; 31M T. T 46; 16 L W 293; 
43 ML J 676; 21A L J57; 25Bom. L R1: 37CL gd 
78.21 OW N 179 (PO), 
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isolated document. It was held in this 
case by their Lordships of the Privy 
Council that : 

“Where a member of a joint Hindu family gov- 
erned by the Mitakshara claims, his share of the 
family property, and the members of the family 
agree to appoint an arbitrator to partition the 
property among them, and to accept his partition, 
the claim and the agreement effect a severance of 
the joint status of the family.” | , 

In the present case there is no evidence 
that Mathradas made any claim and 
I have already held that Exs. 20 
and 22 were not agreements to effect a 
severance. — : : 

The ease in Ram Kali v. Khamman Lal 
(14), is again of little assistance to the 
plaintiff. True, in that case a reference 
to arbitration was held to be a declaration 
of intention to sever the joint family tie, 
but it is stated at pp. 5 and 6* of the judg- 
ment : 

“The words of this document leave no room for 
doubt that the parties intended at the time to 
completely divide the estate, and thie intention 
has been expressed without equivocation or mental 
reservation.” , 

I have already said the same cannot be 
predicated of Exs. 20 and 22. In Balkrishen 
Das v. Ram Narain Sahu (15), there was 
an ikrarnamah clearly defining the shares 
allotted and it was held that such 2 
document could not be controlled in 
its terms by subsequent conduct of the 
parties, 


In Anurago Kuer v. Darshan Raut (16) 
relied on for the plaintiff, it was held that 
the partition of joint estate consists in 
defining the shares ofthe c-eparceners in 
the joint property. The case cannot, in any 
way, assist the plaintiff. ; 

The plaintiff's case derives no assitance 
either from the case in Ramlinga Annavi 
v. Narayana Annavi (17). There was a 
decree in a partition suit and the question 
was whether the severance of the family- 
tie shculd be keld to have taken place 
when the decree was passedor when the 
suit was filed. Their Lordships held that 
the notice given before the filing of the 

(14)51 A 1; 111 Ind. Cas, 33; AIR 1928 All. 422; 26 


AL J 857. 
(15) 30 O 738; 30 I A 139; 8 Sar. 489;7 O W N 578 
PO 


(6s 32 S L R 392; 172 Ind. Oas. 977: AIR 1938 
PO 65; 1938 OL R 87; 1938 AL R 121; JOR P 
O 191; 19 P L T 131; (1931) O W N 201; (1938) A 
L J 174; 47 L W 225; 4 B R309; 40 P LR 179; 
(1938) M W N 527; 40 Bom. L R 758 (P O). 

(17) 45M 489; €8 Ind, Oas 451; A I R1922 P O 
201; 49 I A 168; 30 M L T 255; (1922) M W N 399; 
2 O W N 929; 43 M Ld 428; 16 L W 639; 24 
Bom. L R 1209; 20 A L J 839; 370 LJ 15 (P 0). 
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suit and the filing of the suit itself were 
clear and unequivocal indications of 
an intention to separate and the 


family tie was severed when the suit wag 


ed. 
In Babu v. Official Assignee of Madras 
(18) there wasa division of property in 


clear terms by an award. Their Lord- 
ships held that in such circumstances 
the subsequent conduct of some of the 


members of the family’ did not control the 
award. 

The case in Balmakund Lal v. Sohano 
Kueri (19), is not at all applicable. In 
that case a statement, of claim by all the 
parties before an arbitrator for partition 
of the joint family property was held to 
be a clear and unambiguous indication of 
intention to sever the family: tie. 

On the other hand,in Palani Ammal v, 
Muthu Venkata Chala Moniagar (20), their 
Lordships of the Privy Council have held 
that the filing cf a plaint claiming parti- 
tion by a member of a joint Hindu family 
if the plaint has been withdrawn before 
trial, does not result in a severance of the 
family-tie. 

This case was followed by the Madras 
High Court in Ganapathy v. Subramanyam 
Chetty (21) though the position was some- 
what different owing to the presence of a 
minor as one of the plaintiffs. In 
Banke Behari Lal v. Brij Bihari Lal (22) 
a notice to partition regularly served 
onthe other co-parceners by amember of a 
joint Hindu family though a lawyer 
and subsequently withdrawn was held 
nctto have effected a severance of the 
family-tie. 

These are all or nearly all the rulings 
which have been cited before me on this 
point by the learned Advocates fore the 
plaintiff and defendant No. 1, the princi- 
pal contesting parties on this issue and on 
a consideration and careful perusal of them 
allI have merely been confirmed in my 
view that except in the case where a 

(18) 57 M 931; 150 Ind. Cas. 1; A I R193: P O 
138; 6LI A 257; 6 R P O 180; 40 L W 80( 67ML 
J 167; (1934) A L J 600; 38 O W N 1018; 36 Bom, 
L R 858; 60 C LJ 50; (1934) M W N71? (PO 

(19) 8 Pat. 153; 119 Ind. Oas. 817; AIR 1929 
Pat. 164; 10 P L T 259; Ind. Rul, (1929) Pat. 641. 

(20) 52 I A 83; 87 Ind. Cas. 333; A IR 1925P O 49; 
48M 254: 48M L J 83; 6P L T133; 21 LW 439; 
(1925) M W N 330; 3 Pat. L R 126; 27 Bom. L R735; 
29C WN 818; 23 A L J 746; LR6A(P 0143 
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i (21) 52 M 845; 122 Ind. Cas. 167;A IR 1929 Mad, 

738; 57 M LJ 374; 30 L W 254; Ind. Nul. (1930) Mad. 
(22) 51 A 519; 116 Ind. Oas. 285; A I R 1929 All 

170; (1929) A L J 115; Ind. Rul, (1929) All. 541, 
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partition is evidenced by a deed of parti- 
tion or relinquishment, pure and simple, 
itis idle to contend or to affirm that 
their Lordships of the Privy Council have 
held, that this act or that act in the 
abstract by this or that member of a 
joint Hindu family effects a severance 
of the family-tie and amounts to a partition. 
In the vast majority of cases, this is a 
pure question of fact to be determined 
on a Consideration of the entire evidence 
in the case, the circumstances and the con- 
duct of the parties. 

And this brings me to the second of the 
three salient points*in this case, that were 
coveréd by Original Issues Nos. 3 and 4 
which read as under: 

Issue No. 3: Has defendant No. 1 misconducted 
himself with regard to the joint family property? 

Issue No. 4: Is the partition sought by the 
plaintiff in his interest as a minor ?" 


The. only evidence on Issue No. 3 is that 
of Parvatibai :Ex. 19) at lines 54to 85 
and the only allegation contained therein 
` is that defendant No.1, Kalianji, has been 
irregular and remiss in paying the plain- 
tiffs allowance for maintenance, This can 
scarcely be called misconduct in regard 
to the joint family property. I find on 
the issue in the negative. With regard to 
Issue No. 4thelaw onthe point is thus 
set out in Sir Dinshah Mulla’s Hindu Law, 
p. 378, para. 308 : 
“Where a suit is brought on bebalf of a minor 
co-parcener for partition, the Gourt should not pass 
a decree for partition, unless the partition is 
likely to be for the benefit of the minor by 
advancing his interests or protecting them from 
- dangers, É 

Wherean adult co-parcener in possession of the 
family property is wasting the property, or sets up 
an exclusive title in himself, or otherwise denies 
the mincr’s rights, or declines to provide for the 
mittor’s maintenance, it is in the minors interest 
. that the family property should be partitioned 
and the minors — share set apart and 
secured forhim, Butifthere be nothing to show 
that the partition would be for the benefit of the 
minor, the Oourt should refuse to direct partition, 
Thereason isthat generally speaking “the family 
estate is better managed and yields a greater ratio 
of profit in union than when split up and distri- 
buted among the several co-parceners; moreover, 
the minor would, as the result of a partition, lose 
the benefit of survivorship which he might obtain 
if the family continued joint.” 


-But the learned author 
below para. 306 : 

“The view taken in some of the earlier cases 
that a minor can sue for partition only in cases of 
waste isno longer tenable. The law now is that a 
Minor can gue for partition not onlyinacase of 
waste, but also where the circumstances are such 
ae would render it forhis benefit that his share be 
divided off and secured.” 


The question therefore is whether in the 


adds this note 
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circumstances of this case it would be for 
the plaintiff's benefit that his share should 
be divided off snd secured. [have given 
the matter my earnest consideration and 
have come to the conclusion that Issue No. 
4 must be answered in the affirmative. In 
this case the minor does not stand to gain 
by survivorship. Kalianji, defendant No. 
1, the other co-parcener, is a young man 
and has already several children including 
at least one son. Nor is it a legitimate 
and proper argument to urge thata pre- 
sent partition wiil involve Javherbai 
getting a share which is disadvantageous 
to the plaintiff reducing his share from one- 
half to one-third. And further Javherbai 
who has given evidence in this case 
though sixty years of age is by no means 
feeble or decrepit. She is a vigorous and 
strongeminded woman and likely to live for 
many years more. 

Further, Kalianji, defendant No. 1, is 
scarcely a capable karta of any use to the 
minor plaintiff. Apart from the fact that 
there is little love lost between the fami- 
lies of Kalianji and the deceased Mathra- 
das, Kalianji has since the death of his 
brother, done absolutely nothing to set the 
affairs of the familyright; he has simply 
allowed things to drift. He is a man 
of little education. he has done ncthing 
all his life for a living, he has just 
lived on his father’s dwindling fortune. 
He has so little character that on his 
own admission in November 1935 he 
allowed himself to be ejected from the 
family house in a most ignominious manner 
by his own mother and has not up to date 
been able to get into the family house. To 
have such a karta could scarcely, ia my 
cpinion, be an advantage to the minor, 
What is however decidedly tothe advan- 
tage of the minor plaintiff is that he should 
be freed from an atmosphere charged with 
family quarrels and dissensions and unplea- 
santness of every kind and should be 
allowed with proper safeguards to use his 
share of what is left of the family fortune 
for his education and general advancement. 
From this point of view, I am of opinion 
that a partition is decidedly in the interests 
of the minior plaintiff aud should be decreed. 
It is argued that Parvatibai's brothers 
dominate her and are themselves insolvents. 
This may or may not beso, but any danger 
to the minor's estate from this source can be 
obviated by providing proper safeguards 
when a final decree is. being ordered and 
the nature and extent of the minor’s share 
bas been ascertuined, 
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I now proceed to dispose of the issues 
connected with the claim of Javherbai, 
defendant No. 2, which are set out below: 

“Issue No. 7 (a): Oan the money claim of defendant 
No.2 be investigated and adjudicated on, without 
payment, of court-fees ? 

(bil Is the money claim of defendants No. 2 time- 
barred in whole or in part? — 5 

(c) What amount of principal, if any, is due to 
defendant No. 2 on the account submitted by her ? 

fd) What amount of interest, if any, ie due to 
defendant No. 2 on the said account ? 

te) Can defendant No. 2in any case claim interest 
in excess of the amount of principal found due to 
her on the account submitted by her? 

(7) Is defendant No, 2 in possession of any money 
belonging to the plaintiff and defendant No. 1 jointly 
as alleged in para. 3 of the rejoinder of defendants 
No. 1 ? 

(g) Is the amount, if any, found due to defendant 
No. 2 on the account for principal and interest or 
any part thereof to ba deducted from her share on 
partion ?”; 

Issue No. 7 (a):—-Can the money claim of 
defendant Nc. 2 be investigated and adjudi- 
cated on, without payment of court-fees ? I 
answer this in the affirmative and my 
reasons will appear in my order Ex. 32. 
Of course the final decree will not be pre- 
pared till the necessary court-fees are paid 
by all parlies who may then be held liable 
to pay. i 

Issue No. 7 (b):—Is the money claim of 
defendant No. 2 time-barred in whole or in 
paru? An enormous amount of argument 
has been advanced and innumerable 
authorities have been quoted by the learned 
Advocates for defendants Nos. 1 and 2on 
this point. Every aspect of the question 
of limitation has been investigated; whether 
defendant No. 2s money was a loan ora 
deposit; if it was deposit, whether it was 
deposit repayable on demand; what Article 
of Sch. I, Limitation Act, was applicable; 
. whether certain alleged payments revived 
limitation, whether certain entries and 
documents amounted to acknowledgments 
entitling defendant No. 2 toa fresh period 
of limitation, and so on. And yet all this 
is wholly unnecessary, for, if the matter is 
examined carefully, it is a very simple 
matter and capable of very simple decision. 
The origin of this claim by defendant No. 2 
is thus set out in her deposition (Ex. 158): 

“In my parents’ house I wag known as Mamibai. 
In my deceased husband’s house I was called Javher- 
bai....My mothers name was Matoobai. My 
father was Shamji Gopal. He did business in ivory; 
he hada place of business in Zanzibar. My father 
pre-deceased my mother; he left no son. My mother 
died about 30 years ago. I was the only surviving 
child; my father left property .... My mother had 
money in deposit with my busband Gordhandas on in- 
terest; the money was with the firm of Morarji Sunderji; 
it was about Rs. 10,000. The deposit was in the 
name of three persons: Bachubai, Matoobai and 
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Shamji Gopal; a part of the deposit’ was in the nama 
of each. Bachubai was my sister's daughter; she 
isalive..... After my father's death my mother 
lived at Mandvi... She came to Karachi from there 


and put up in a rented house, rented 
from my husband. She died at Karachi. 
She left a will which is with defendant 


No. 1; by her will she left her property to me apart 
froma legacy to Bachubai of Rs. 2,000 bearing 
interest, Bachubsi has received her legacy. My 
mother's deposit money with Morarji Sunderji was 
after her death transferred to my name. Interest 
payable was 6 per cent.; the deposit was re-payable 
on demand, I actually received interest on one 
occasion only; otherwise it was credited to my 
account, at my desire... There was once a fire in 
my husband's house, 15-16 yearsago. After the fire 
I gavemy husband a sum of Rg. 5,000 for safe custody. 
This was credited to my account after my husband's 
death at the instance of Haridas Lalji. Mathradas 
then represented the family, Kalianji married about 
12 years ago. On this occasion I gave the bride 
ornaments left by mymother, also cash Rs 3,500. 
Both ornaments and cash were credited to mein 
accountin the presence of Seth Haridas and mi 
son-in-law Parshotum. The Rs. 5,000 and Rs. 3,500 and 
the ornaments had been inherited by me from my 
mother. The account books shown to me contain my 
account with the firm of Morarji Sunderji. I put in 
the book Ex. 159.” 


It must here be explained that the book 
(Ex. 159) is in the nature of a bank pass» 
book. It came into existence about the 
year 1927 when trouble and dissension first 
arose inthe family. It remained in the 
possession of defendant No. 2, Javherbai, 
but all entries therein have been made either 
by Javherbai's sons or on thair behalf by a 
mehta. Exhibit-12!is the English translation 
of the book (Ex. 159). Javherbai examined 
on her behalf one Sunderji, an accountant, 
for the purpose of placing on record a 
number of entries from the family books of 
acount. When Sunderji was in the 
witness-box the following note was made by 
me on the suggestion of the learned Advo- 
cates for plaintiff and defendant No. Tin 
order to avoid unnecessary evidence being 
recorded and the record being burdened 
with unnecessary exhibits: 

“Note: Messrs. Vellani and Suderdas for plaintiff 
and defendant No. 1 state that they are prepared to 
concede that the entries in the translated account of 
defendant No. 2 from her own book which has been 
produced and which is admitted in evidence and 
marked Ex, 124 subject to the original book being 
produced and exhibited are to be found in the family 
account books produeed in Court; the admission 
however extends only up to and inclusive of the 
year 1986 as upto that dated Ex. 124 appears to 
have been made up from the family aceount books 
produced in Court. In these circumstances Mr. 
Pablajsing has only to put in entries from the family 
account books from the year 1987 onwards and I order 
accordingly...” 

A further note on the same date reads: . 

“For defendants Nos. 1, 3 to 5 and plaintiff, it is 
further admitted that the account of defendant No. 2 
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in the family accouvt books is in the name of 
Mamibai, daughter of Shamji Gopalji.” 

A perusal of the evidence of Sunderji 
(Ex. 122 from line 20 onwards) makes it 
clear that the entire claim’ of Javherbai is 
to be found in the family books of account. 
At p. 37 of the khata of 1983 is a credit 
entry for a sum of Rs. 3,530-4-6 (Ex. 126). 
This is what Javherbai refers to as the 
amount credited to her on account of money 
expended by hes on the marriage of 
Kalianji. At p.8 of ihe noondh of 1982 is 
an entry of Rs. 5,000 credited to Mamibai 
(Ex.128). This is the Rs. 5,000 referred to 
by Javherbai as having been dep>2sited 
with her husband after the fire. At p. 40 of 
the of noondh 1937 is an entry of Rs, 2053-4-9 
credited as interest to Mamibai 
(Ex. 129) and the corresponding entry 
in the khata is Ex. 130. It is not necessary 
to go into further details. All the necessary 
information is given in the evidence of 
Sunderji from line 20 to line 110. Up to 
1989 the entire claim of Mamibai is based 
on entries inthe books of account of the 
family itself. Sunderji says : 


“There is no rokar for 1990 and subsequent years 
nor other account books.” | 

‘The only cross-examination of Sunderji on 
the accounts is contained in the line: 


“I have no personal knowledge of the contents of 
these books.” 


Neither Kalianji nor any one on his be- 
half has denied the correctness of the 
account books of the family in which is 
contained from year to year the account 
of Mamibai dr/o. Shamji Gopalji who is 
“Javherbai, defendant No. 2, in the case 
Haridas (Ex. 170) states: 

“I know Javherbai. I remember having seen her 
mother who died in Karachi. I knew Javherbai had 
an account with the firm of Morarjj Sunderji. It 
was in regard to money belonging to her mother 
andeleft to Javherbai. I cannot say the exact 
amount but it was a few thousands.” 


Thus it will appear that there can be no 
doubt whatever that Javherbai, defendant 
No. 2, inherited money from her parents; 
that the money was already in deposit 
with the firm of Morarji Sunderjiand that 
after the death of her parents the deposits 
were transferred to her name, Mamibai, 
drjo. Shamji Gopalji. As to the amount, the 
books of the family are the most cogent 
evidence. There can be not the least 
doubt that the money was a deposit. Not 
only does Javherbai say so but all the 
circumstances point to the money being 
a deposit with the firm of Morarji Sunderji, 
Further, the depcsit was re payable oa 
demand. ‘[his is asserted by Javherbai 
and has not been denied. It is admitted 
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that the first serious demand by Javher 
bai for her money is that referred to in 
Ex. 18. In fact, as Kalianji has deposed, 
the main reason for the execution of the 
agreement (Hx. 18) was the demand made 
by Javherbai for her money. Paragraph 2 
of Ex. 18 r:ada thus: 

“That there is personal money of Mamibai, which 
owing to being of her mother, is credited in the above 
karkhana inher name, and on which interest is 
running as usual at the rate of one-half per cent. 
per mensem, Interest should be credited to her 
account every year, according to the above rate. And 
the time of crediting interest Rs. 100 (in words one 
hundred) should be paid out of it at that time to 
Mamibai, and the remaining interest be credited to 
her. After having made clearance during the 
aforesaid period, her personal money which may be 
due to her at that time should be paid to her in cash. 
Mamibai will manage the same, according to her 
own will, Bhai Mathradas and Bhai Kalianji have no 
concern whatever therein.” : 

‘The aforesaid period’ referred to is that 
mentioned in para. 1 of Ex. 18 which 
reads: 

“That after Having made settlement and clearance 
with one another in respect of the running karkhana 
by making every possible efforts within two years, 
every oneshould be quite separate.” 

To my mindone and only one construc- 
tion can be placed on Ex, 18 so far as it 
relates to Javherbai’s deposit money. Jay- 
herbai made a” demand on or about the 
date of Ex. 18 which is dated October 
30 1927, By agreement with the only 
persons responsible for, her money, viz., 
Mathradas and Kalianji, it was agreed that 
her depost would be paid to her after the 
affairs of the family had been straightened 
out in the manner. contemplated by Ex. 18, 
it being anticipated. that the process 
would take about two years. It is clear 
therefore that the deposit of Javherbai 
which till then bad been a deposit pay- 
able on demand became a deposit payable 
at some indefinite future dateand cleared 
so as to make possible the payment of 
her money to Javherbai. On this inter- 
pretaticn of Ex. 1%, no question of limitation 
arises at all as up to the date of the suit, the 
family affairs had not been straightened 
out, the debts and liabilities of the family 
had not been cleared. But: even if it ig 
argued that a fixed period of two years 
is referred to in Ex. 18 and that therefore 
Javherbai’s deposit became payable two 
years after the date of Ex. 18, viz, on 
October 30, 1929, the two references Exs. 20 
and 22 are clearly available to Javherbai 
as acknowledgments extending limitation. 
In Ex. 20 the acknowledgment reads thus:. 

“The arbitrators shall before directing partition, 
ascertain and determine the debts payable by the 
family and make due provision for payment thereof 
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The debts shall include the claim of the party of 
the 3rd part (Javherbai) for moneys alleged to be 
deposited by her with the joint family frm as a 
creditor,” 


Stress has been laid on the words 
‘alleged to be deposited.” They have no 
significance, however, because as I have 
shown above, the family books-of account 
contain the entire history of Javherbai’s 
claim and nobody interested ever disputed 
the fact that Javherbai’s money was in 
deposit with the family and a debt. 
Exhibit 20 is dated October 30, 1930. An 
acknowledgment of liability in terms 
almost indentical with those in Ex. 20 is 
to be found in the reference to arbitra- 
tion (Ex. 22) dated April 24, 1933. That the 
references Exs. 20 and 22 are sufficient 
acknowledgments of liability is clear from 
the case in Hukumatsing Kundanmal v. 
Nenumal Rajhumal (23), I am clearly of 
opinion that this disposes of the question 
of limitation, Under Ex. 18, the original 
deposit payable on demand was by agree- 
ment converted into a deposit payable on 
some future indefinite date when the family 
affairs had been straightened out so as 
to make possible the re-payment of the 
- deposit. As this event had not occurred 
before the date of the gilit, no question 
of limitation arises. In the alternative the 
deposit became payable under Ex. 18 
within two years and the acknowledgments 
in Exs. 20 and 22 revive limitation and 
bring the claim well within time. It is 
utterly unnecessary in these circumstances 
_to even refer to the, elaborate arguments 
advanced on this point and to the law 
quoted on each abstract proposition. I pass 
on the consideration of Issue No. 7 (e): 
. “What amount of principal, if any, is due 
to defendant No. 2 on the account sub- 
mitted by her?” (His Lordship then dis- 
cussed the evidence and proceeded). My 
finding therefore, on Issue No. 7 (e) is 
that the amount due to Javherbai as 
principal is Rs. 17,354-12-9 as claimed 
by her and as shown in Ex. 124 less 
Re. 2,615-5-6 

Issue No. ? (d):—What amount of 
interest, if any, is due to defendant No. 2 
on the said account ? Javherbai has deposed 
that her deposit with the firm of Gordhandas 
Morarji was to carry interest at 6 per 
cent. and her statement in this regard 
is fully borne out by the various entries 
. in the family books of account which 
have been exhibited by the witness Sunderji 
(Ex. 122). The interest used to be calculat- 


(23) 22 8 L R 117; 104 Ind. Oas, 572; AIR 1928 
Sind45, - i ; 
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ed every year and added to the principal, 
the total being carried forward in the 
account for the following year. I hold 
therefore that Javherbai is entitled to interest 
at the rate of 6 per cent calculated in the 
manner shown in the family account books 
up to the date of the suit, and thereafter to 
interest on the total at 6 per cent. till date 
of payment. 

Issue No. 7 (e):—Can defendant No. 2 
in any case claim intefest in excess of 
the amount of principal found due to her on 
the account submitted by her? This issue 
embodies the well-known rule of damdupat 
as applicable to Hindys. The rule is thus 
stated in Mulla’s Hindu Law at p. 616, 
para. 596 ; 

“The rule of damdupat is a branch of the Hindu 
Law of debts. According to this rule, the amount 
of interest recoverable at any one time cannot exceed 
the principal.” 

In para. 598 the learned author states: 

“The rule of damdupat does not forbid the con- 
version, by subsequent agreement between the‘ debtor 
and the creditor, of the interest in arrear into capital, 
Therefore when a fresh bond is passed by the 
debtor for the aggregate amount of the principal 
and interest due under the old bond, the principal 
for the purpose of the rule of damdupat is the 
amount of the fresh bond.” i 9, 

The learned author relies on the ‘case 
in Sukalal v. Bapu (24). For other cases 
bearing upon this point reference may 
be made to the cases Gangaram Khemsing 
v. Ali Mahomed Khair Din (25) and Kusum 
Kumari v. Debi Prosad (26). Inthe present 
case the principle laid down in para. 598 
of Mulla’s Hindu Law will be applicable. 
The practice in respect of Javherbai’s 
deposit account was tocapitalize the interest 
from year to year. We must, therefore. 
infer an agreement between the parties 
subsequent to the original deposit to exclude 
the application of the rule of damdupat. 
Further, on this point reference may be 
made to the document (Ex. 18), in para. 2 
whereof there is a distinct agreement to 
capitalize interest in respect of Mamibai’s 
or Javherbai's account. I hold, therefore, 
that the rule of damdupat does not apply 
to Javherbai's claim and interest is to be 
calculated in the manner I have indicated 
when dealing with Issue No. 7 (c). 

Issue No.7 (f):—Is defendant No. 2 in 
possession of any money belonging to the 

(24) 24B 305;2 Bom. L R18. 

a AIR 1935 Sind 140; 157 Ind. Oas, 331;8R S 


(26) A I R 1936 P O 63; 160 Ind. Oas, 285; 15 Pat. 
210; 63 I A 114; 1936 O LR 91; 1936 A LR 155; 
400 WN 398; 630 LJ 154; 8 RPO 148; 2 BR 
244: 17PL T 89; (1936) A L J 108; 43 L W 268; 
(1936) O W. N 283; 70 M L J 355; (1938) M W- N 
808; 38 Bom, L R 348 (P O), : 
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as 
alleged in para. 3 of the rejoinder of 
defendant No. 1 ? 

This has reference to the item of 
Rs, 5,614-5-3 which I have discussed in 
detail, when dealing with Issue No.7 (e). For 
reasons there stated, I hold that defendant 
No. 2 is in possession of a eum of 
Rs. 2,615-5 3 belonging to the joint family 
consisting of the plaintiff and defendant 
No. 1 and that she has to account for it 
in the manner I have stated above. In 
making upthe account of Javherbsi, the 
date of the deduction of the sum of 
Rs. 2,615°5-3 will be November 17, 1935. - 

Issue No. 7 (g):—Isthe amouut, if any, 
found due to defendant No. 2 on the account 
for principal and interest or any part 
thereof to be deducted from her share on 
partition ? 

The contention of the learned Advocate 
for defendant No. listhat under Hindu 
Law a mother is not entitled to claim parti- 
tion, but when a partition takes place 
between her sons, she is entitled to a 
share equal to that of a son. He argues 
that the son under Hindu Law is bound 
to maintain his mother and that the idea 
of giving her a share when a partition 
takes place between her sons is to provide 
for her maintenance. If therefore, argues 
the learned Advoeate for defendant No. 1, 
the mother has cthersources of income or 
has a fortune of her own and is notin need 


of maintenance then in ascertaining what - 
share she should get at a partition between ` 


her sons, thé’:amount of her income from 
other sources, 'or her stridhan, must be 
deducted fromthe share she would other- 
wise have got at the partition. To put the 
argument in concrete form in the present 
case,*the learned Advocate argues that if 
the Court awards any sum to Javherbai 
in respect, of her deposit amount, the amount 
must be deducted from the share which 
she would ordinarily have received in this 
partition suit. For defendant No. 2, how- 
ever, learned Advocate has contended that 
there is no warrant for such a proposition 
under Hindu Law; that at a partition 
between her sons a motheris entitled to a 
share equal to that of a son: and theonly 
‘deduction provided for under Hinda Law 
is the mother’s stridhan received from 
her husband or her father-in law. In 
support of his contention the learned Adyo- 
cate for defendant No. 2 has referred to 
Macnaghten and Oolebrook’s Mitakshara, 
Vyavabara Adhyay at p. 2-7 whereof the 
following is quoted from the Mitakehara: 
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“Ofheirs dividing afterthe death of their 
father, let the mother also take an equal 
share.” 

There follows an exposition of this direc 
tion which reade : 

“Of heirs separating after the decease of the father, 
the mother shall take a share equal to that of a 
son: provided no separate property had been given 
to her. But if any had been received by her, she 
ig entitled to half a share, as will be explained.” 

This matter is also dealt with in Mulla’s 
Hindu Law at pp. 383-84, para, 316. The 
learned author states: 

“A mother cannot compel a partition so long as 
the sons remain united. But if a partition takes 
place between the sons, she is entitled to a share equal 
to that of a son in the co-parcenary property. She 


“is also entitled to a similar share on a partition 


between the sons and the purchaser of the interest 
of one or more of them: (2) If the mother has 
received stridhan from her husband or father-in-law, 
its value should be deducted from her share.” 


Thecase in Kishori Mohun Ghose v. Moni 
Mohun Ghose (27) supports the proposition 
set out by the learned author ir the 
above passage. Reference may also be 
made to the vase in Jodoo Nath v., 
Brojonath (28). The learned Advocate for 
defendant No. 1 has not been able to cite 
any authority for his proposition. He has, 
however, referred to the decision of their 
Lordships of the Privy Council in Hemane 
gini Dasi v. Kedarnath Kundu Chowdhury 
(29) where it was held: 

“When the Hiadu Law provides thata share shall 
be allotted to a woman on partition, she takes it 
in lieu of, or by way of provision for the main- 


tenance for which the partitioned estate is already 
bound.” | : ; 

But this case is of no assistance to the 
learned Advocate for defendant No. 1, for 
it was a case under the Dayabhaga School 
of Hindu Law, and further, the mother in 
that case was held not to be entitled toa 
separate share because she was the mother 
of only one son. This peculiar feature of 
the Dayabhaga School of Hindu Law is 
referred to in Muila’s Hindu Law at p.117 
thus : 

“On a partition between sons by different mothers 
where there is more than one son of each mother, 
the rule is first to divide the property into as many 
shares as there are sons, and then to allot to each 
mother a share equal to that of each of hersons in 
the aggregated portion allotted to them. A mother 
who has only one son is not entitled to a separate 
share, Her only right is to maintenance out of the 
portion allotted to him.” 


The learned author cites in support of this 
proposition the cases which have been 
referred to by the learned Advocate for 
defendant No 1. Sorolah Dossee v. Bhoobun 


(27) 120 163, 
(23) 12 BLR 385. 
(29) 16 O 758; 1¢ I A 115; 5 Bar. 374 (PO), 
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Mohun (30), and Hemangini Dassi v. Kedar- 
nath Kundu Chowdhry (29). I hold, therefore, 
that no deduction isto be made from the 
share that Javherbai will receive in this 
suit for partition because the amount found 
due to her on the deposit account is not 
stridhan received by her from her hus- 
band or her father-in-law. I have now 
disposed of all the issues in the case 
and the three salient points which presented 
themselves for decision. It only remains 
for me to set out some directions with 
regard to the framing of a preliminary 
partition decree. The decree shall declare 
that plaintiff and defendant No. 1 continue 


members of a joint Hindu family till the. 


date of this decree: that the suit is decreed 
for partition and that on final partition the 
mother, defendant No. 2, is entitled to a 
share equal to that of the plaintiff and 
defendant No. 1. The preliminary decree 
shall set out the amount found due 
under the judgment to defendants Nos. 3 to 
5: it. shall also set oup that Javherbai’s 
‘claim on her deposit account is decreed 
in her favour, the exact amount to be 
ascertained by the Commissioner appointed 
to effect a partition. The preliminary 
decree shall lastly provide that all existing 
orders appointing Receivers and: Commis- 
sionerg are revoked and the Court Commis- 
sioner is appointed Commissioner to 
ascertain the amount due to Javherbai cn 
her deposit claim and to effect a partition 
of the joint family property set out in 
Ex. 15 and the one property claimed as ‘the 
Separate ‘property of the plaintiff which I 
have held in the judgment to be joint 
family property, viz. half share in survey 
‘No. GL, survey sheet H-i1‘measuring 115. 
square yards, after making due provision 
for the payment of the debts due to Ja- 
vherbai and defendanis Nos.3 to 5. There 
remains the question of costs, but this must 
be reserved for consideration at the time 
of the final decree. The plaintiff and 
. defendant each.to depost a sum of Rs. 100 
towards the Commissioner’s fee within 14 
days, Report within two months. : 
D, i Decree passed. 


(30) 15 0 292, 
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incorporated in decree — Order is not enforceable 
as decree—Subsequent suit to obtain relief under 
award, if barred by s. 47 — Decree-hoider obtaining 
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ped from contending subsequently that order did not 
in law amount to decree—Award — Sutt to enforce— 
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There cannot be estoppel against a statute and the 
doctrine of approbate and reprobate algo cannot 
apply. It applies only to the conduct of the parties, 
and theconduct of the parties is immaterial when the 
question of the legality of a document is concerned, 
Before effect can be given to an award by execution 
proceedings, there must be a judgment according to` 
the award and a decree following thereon, Ishwardas 
J PE v. Dosibai (1), followed. |p. 609, col, 


Where there is no judgment and where the order 
simply directs that the award should be filed with- 
out incorporating the terms of the award in the 
decree, that order is not executable as a decree. 
A subsequent suit, therefore, to obtain some relief 
granted under the award is not barred bys. 47, Civil 
Procedure Uode. In such a cass even though the 
plaintiff erroneously thought the order as a decree 
and executable as such and “Stained some zelief 
under it though uot as contemplated by the award, 
Still it would not disentivlé him from contending 


k subsequently that he was mistaken in treating it as a 


decree 1f in law it did not amount to such. iba.) 
Where certain shares in certain properties are 
assigned by an award to certain persons, it is 
open to a person in whose favour a right has 
been created in that award to enforce that award by 
a suit with regard to any property with respect to 
which hisright has been declared. If he doves not 
include in it any other property with respect to which 
his right has been declared, that is his own concern, 
and it cannot be said that the suit is not maintainable 
on that ground. In sucha suit it is not incumbent 
on a person to include all the properties which are 
awarded tohim in theaward. Pakktri Kanni v, 
Manjoor Sahib (2), relied on. |p. 610, col. 2.] ' 


8. A. from the decision of the Joint First 
Class Sub-Judge, Belgaum, j in Appeal No. 59 
of 1932, 


Messrs. H. B. Gumaste (in No. 572) and. 
R. A. Jahagirdar (in No. 610), for the Ap- 
pellants. 


Messrs. R. A. Jahagirdar. B. D. Belvi 
(in No, 572) and S.R. Parulekar (in 
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“No. 610), for Respondents Nos. 2,5 and 1, 
respectively. 

dudgment.—In Second Appeal No. 572 

the appellant is the original plaintiff, and 

the only question in this appeal is whether 

„the suit to recover a portion of the Yedur 

Property is barred under s. 47, Civil 


Procedure Code. The lower Appellate Court 


. has held, differing from the trial Court, 
that the suit is soe barred because the 
plaintiff ought to have proceeded in execu- 
tion of the award decree of 1694 for recover- 
ing this property inasmuch as it was 
e directed in that decree that on the death 
of Bhujang, which todk place in 1898, the 
Plaintiff was entitled to recover one-third 
share in this property. The lower Court 
has based this reasoning not on the ground 
that there was an executable decree based 
on the award but on the ground that 
although there was no judgment or decree 
in conformily with law based on the award, 
the plaintiff, who had filed a certain appli- 
cation in execution of the order of the 
Court directing the award to be filed, is 
estopped from contending that the order 
did not amcunt to a decree and was not 
executable as such. 
_ Now, it appears that this award was filed 
in Court, and under the Civil Procedure 
Code, the Court has to pass a judgment 
directing the award to be filed and there- 
after a decree is to follow in terms of the 
award. In other words, there must be two 
documents, one judgment and tue other a 
decree in terms of the award. Here, how- 
ever, there is only one document which is 
styled as a decree and it recites that the 
.award should be tiled without saying any- 
thing more, and there is the assessment of 
the costs of the parties. It, no doubt, does 
>&pPpear that the plaintiff filed an applica- 
tion to execute that order treating it aya 
decree, and he seems to have obtained sume 
relief under it though not exactly in terms 
of the decree. Butit is quite certain tnat 
there is no document im law which can 
operate as a decree in terms of the award. 
Even the lower Appellate Gourt has recog- 
nized this, because it says that there is In 
law no judgment and no decree. [ne ground 
of estoppel on which the lower Court has 
based its judgment seems to me to be 
erroneous. Even though the plaintiff 
erroneously thought the order as a decree 
and executable as suco and -obtained some 
relief under it though not as contemplated 
Dy the award, still it would not disentitle 
him from conteading subsequently that he 
was mistaken in treating it as a decree if in 
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law it did not amount tò such. ‘There can- 
not be estoppel against a statute and the 
doctrine of approbate and reprobate also 
cannot apply. It applies only to the con» 
duct of the parties, and the conduct of the 
parties is immaterial when the question of 


“the legality of a document is conceraed. It 


is held in Ishwardas Jagjiwandas vV. 
Dosibai (1) that before effect can be given 
toan award by execution proceedings, there 
must be a judgment according to the award 
and a decree following thereon. This 
seems to be the only case on this point, 
and no authority has been cited to show 
that where there isno judgment and where 
the order simply directs that the award 
should be filed without incorporating the 
terms of the award in the decree, that order 
is executable as a decree. The trial Oourt, 
in my opinion, took the correct view when 
it held that it was not executable and that 
this suit was not barred under s. 47, Civil 
Procedure Ode. | think, therefore, that the 
decision of the lower Court on this point 
is not correct, and that there is no bar of 
8, 47, Civil Procedare Code. 

Itis no dobut true that if the plaintiff 
had cone to the Court to enforce tha award 
after 12 years from the date of the award 
without there being any acknowledgment 
in the meanwhile, his suit based on the 
award would be time-barred. But on that 
point there is a detinite finding of both 
the lower Courts that the suit is not barred 
because there have been acknowledgments 
by the defendants’ predecessors. and no 
adverse possession by them. Taat being 
so, the award is still enforceable, and a 
suit can be maintained to enforce the 
award, The present suit is indeed of that 
type inasmucn as it prays fora relief in 
accordance with the award. The decree in 
this appeal therefore, in my opinion, should 
be reversed, and the decree of the trial 
Gourt restored, and the plaintiff should be 
given relief with regard to the Yedur pro- 
perty. ‘ne appeal is allowed with costs in 
this Court and in the lower Appellate Oourt. 
T'he appellant will get bis costs from defen- 
dant No. 3 Respondent No. 2in Appeal 
No. 57218 unnecessarily joined. Tne appeal 


-against him is dismissed with costs. 


Turning now to Second Appeal No. 610 
of 1931, the only contention raised on be- 
half of the appellant, who was the original 
defendant No.2, and wh» also claims as 
assignee of defendant No. 4. is that the plain- 
tiff has not brought into hotchpot in this 


(1) 7 B318. 
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suit all the properties which were dealt 
with under the award. For instance, there 
was the property situated at Belgaum which 
was dealt with in the award and still it is 
not sought to be obtained possession of in 
this suit, and that the suit therefore being 
one for a partial partition, is not maiotain- 
able. This coutention was raised by defen- 
dants Nos.1 and 3in their wriiten state- 
ment and defeadant No. 2 supported that 
-written statement. It appears, however, 
‘that an issue was framed in the trial Court 
on this point, and it was held that this 
property was held not as joint tenants but 
as tenants-in-common by the parties, and 
relying upcn the decision in Pakkiri 
Kanni v. Manjoor Sahib (2) the Court was 
of opinion that this suit by one tenant-in- 
common to obtain pcssession of his share in 
certain properties under the award is 
maintainable even though some other pro- 
perty dealt with under the award is not 
brought into the suit. The cases relied upon 
cn behalf of the defendants were dis- 
tinguished on the ground that they were 
cases of joint tenancy and not of tenancy- 
in-common. In the Appeal Court, although 
a ground had keen taken in the memoradum 
of appeal, it clearly appears tLat that ground 
had not been urged, and there was no 
decision therefore on the point. 

The appellant now coniends that this is 
a question of pure law, and as such, he is 
entitled to urge it in second appeal, even 
though it was abandoned in the lower 
Appellate Court. Assuming that he is ene 
titled to take up that pcint here, I think 
the decision of the trial Court on that point 
is correct and that the Belgaum house 
need not be brought into this suit. As 
rightly held by the trial Court, tbis is a 
suit, not between members of an undivided 
joint Hindu family but between tenants in- 
common, that is tosay, between persons with 
respect to whcse properties an award has 
already taken}place in which certain shares 
in the properties have been assigned to 
certain persons. That being so, the family has 
been already disrupted, and certain rights 
and certain specific properties have been 
created in favour of different persons, and 
it is open to a person in whose favour a 
right has been created in that award to 
enforce that award in so far as it is in 
his favour, It is his option to enforce that 
award with regard to any property with 
respect to which his right has been declared. 

(2) 46 M 844; 75 Ind. Cas, 334; AI R 1924 Mad. 124; 


4 ML J 321; (1993) M W N 565; 18 L W 345; 33 M L 
44, . 
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If he does not include in it any other, 
property with respect to which his right- 
has been declared, that is his own concern, 

and it cannot be said that the suit is not 

maintainable on that ground, A clear 

authority for that proposition is to be found 

in Pakkiri Kanni v. Manjoor Sahib (2), 

where it has been held that a suit for 

partition of commen properties, and not 

joint properties, is not liable to be dis- 

missed on the ground that the suit did not 

include all the common properties available 

for partition. There is no case of this 

High Court which holds that in the case 

of tenants in common or in a case where an ~ 
award has taken place between several 

persons, the person who files a suit to 

enforce the award is bound to include each 

and every property that is given to him 

under the award. 

The learned Advocate on behalf of the 
appellant contends, however, that tLe -prin- 
ciple which applies to the case of a joint 
family applies to the case of tenants-in- 
common also in this respect. But 1 do nct 
think that that contention is correct. In the 
case cf a joint family, no co-parcener can 
claim that he has got a certain specific 
share in sny parcel of property, and there», 
fore if a suit for partition is to be brcught, 
in order to adjust the equities betwecn 
different cc-parceners, it is necessary that 
the whole of the family property shculd be 
brovght into hotchpot. It may be even in 
the case where the parties are tenants in- 
common that in order to do justice between 
the parties, the Court may ccnsider it to 
be desirable that alt the properties must 
be included. But, it does not necessarily 
follow from that that in the case of tenants- 
in-commcn a suit by such a tenant-in- 
common is not maintainable becguse he 
dces not include all the properties in the. 
suit. But even assuming that in a partition 
suit all such prcperties should be brought 
into hotchpot, 1 think the matter would be 
different where the suit is brought to 
enforce an award in which rights have 
been created in favour of parties in specific 
properties, and I do not think therefcre that 
in such a suit it is incumbent on a person 
to include all the properties which are 
awarded to him in the award. That being 
the only point in Appeal No. 610, the 
appeal fails and it is dismissed with ecsts. ' 

Appeal No. 572 allowed. > 

8. Appeal No. 610 dismissed, 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 78 
of 1936 
January 30, 1939 
James AND Row ann, JJ. 
GORAKH SAHU AND OTHERS— 

‘ PrLAINTIFES— APPRLLANTS 
versus 
SHEO NANDAN SINGH AND OTHERS— 
_. _ DEFENDANT3— RESPONDENTS 

Civil Procedure Cady (Act V of 1908), O. XXI, 
r. 63—Suit under, with ‘prayer for injunction— 
Court-fee payable is simple under Art. 17 (1) 
Sch. II Court Fees Act (VII of 1870)—Court demand- 
ing ad valorem court-fee on value of property— 
Appeal--Court-fee payable on memorandum. 

In a suit under O. XXI, r. t3, Civil Procedure 
Code, even with a prayer for an injunction, 8 
single court-fee is sufficient under Art. 17 (1) of 
the Second Schedule of the Court Fees Act. Phul 
Kumari v. Ghanshyam Misra (1), followed. 

Where in such a suit the Court demands a 
court-fee ad valorem on the value of the property 
and an appeal is preferred, the court-fee payable 
on the memorandum is ad valorem on the difference 
between the value of the stamp on the plaint and 
the value ofthe stamp demanded by the trial Court, 
This is a reasonable method of assessing valuation 
of court-fee in cases where the only point raised 
is the question of whether the plaint or the memo- 
randum of appeal wag sufficiently stamped. Durga 
Prasad v. Raghubar Dial (3), relied on. 


A. from a decision of-the District Judge, 
Muzaffarpur, dated February 13, 1935, cons 
firming a decision of the Subordinate 
Judge, Muzaffarpur, dated July 28, 1934. 

Messrs. 5. K. Mitter and Sambhu Bar- 
meshwar Prasad, for the Appellants. 

Messrs. A., K. Mitter and Government 
Pleader, fur the Respondents. 


Judgment.—This second appeal arises 
out ofa suit which was instituted under 
O. XXI, r. 63 of the Code of Civil Pro 
cédure. The plaint bore a stamp of 
Rs. 15; but the Subordinate Judge called 
upon the plaintiff to pay a court-fee 
ad alorem on the value of the property. 
‘The plaintiff did not pay and the plaint 
was rejected. The plaintiff appealed to 
the District Judge stamping his memo- 
randum of appeal as for an appeal against 
an order; but the learned District Judge 
required him to stamp his memorandum 
with a court-fee stamp of the value of 
Rs. 15 granting him time for the purpose. 
Later on the same day the District Judge 
cancelled’ this crder and required the 
plaintiff to pay court-fee ad valorem on the 
value of the property. The plaintiff failed 
to. pay and his memorandum of appeal was 
rejected. Whenthe second appeal came 
before the High Court, the Taxing Officer 
referredto the Taxing Judge the ques- 


tion of what court-fee should be demanded 
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from the appellant. It was held by the 
Taxing Judge that court-fee should be 


paid ad valorem on the difference between 
the value of the stamp on the plaint and 
the amount of court-fee demanded by the 
Subordinate Judge. 

Mr. S. K. Mitter on behalf of the ap- 
pellant points out that after the decision 


. of the Judicial Committee in Phul Kumari 


v. Ghanshyam Misra (1) it cannot be 
argued that a plaint under O. XXI, r. 63, 
requires a higher court-fee stamp than 
Rs. 15. In the case before the Judicial 
Committee, the plaintiff had prayed for 
an injunction which had been granted, 
and he paid court-fee separately for the 
declaration and for the injunction; but 
the Privy Council pointed out that a single 
court-fee was sufficient under Art. 17 (1) 
of the Second Schedule of the Court Fees 
Act. Inthe present case the Subordinate 
Judge demanded ad valorem court-fee 
because the plaintiff prayed for an injunc- 
tion; but the prayer for an injunction 
cannot after the decision in Phul Kumar's 
ease (1) be treated as taking the plaint 
out of the operation of Art. 17 (1). 

On the question of what was the proper 
stamp for the memorandum of appeal, the 
learned Government Pleader argues that 
this should be the same asthe stamp on 
the plaint; and the learned Advocate for 
the respondents suggests that this should 
be ad valorem on the value of the property. 
The memorandum bore a stamp of the one 
rupee; but the appellant’s Pleader in the 
Court of the District Judge accepted the 
view that stamp of Rs. 15 was payable. 
In Munshi Mahto v. Lachman Lal (2) it 
was held that a memorandum of appeal of 
this kind must be stamped. ad valorem; 
and it appears to have been assumed that 
this necessarily meant ad valorem on the 
value of the suit. That decision would be 
applicable to this case if any attempt had 
been made todefend the treating of the 
appeal to the District Judge as an appeal 
from an order: but the question remains 
of what we should take to be the value of 
the appealin the District Judge's Court 
for the purposes of assessment of court-fee. 
In the High Court the value for that pur- 
poss has been taken to be difference 
between the value of the stamp on the 
plaint and the value of the stamp demand- 
ed by -the Subordinate Judge. That 
-(1) 35 O 202; 35I A 22; 7 CL J 36; 120 WN 169; 
10 Bom. L R E; 14 Bur.LR41;5A Ld 10; 17MLI 


618; 2 M L T 508 (PO) ; 
(9110 P L T 515; 120 Ind. Oas. 765; AIR 1929 Pat, 


615; Ind, Rul, (1930) Pat. 77. 
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appears to us to be a reasonable methcd of 
aesessing valuation of court-fee in cases 
where the only point raised is the question 
of whether the plaint or the memorandum 
of appeal was sufficiently stamped. This 
wasthe view taken by Straight and 
Oldfield, JJ.. in Durga Prasad v. Raghubar 
Dial :3;. The appellant must make good 
the deficit cf Rs. 36-80 on the memo- 
randum of appealin the District Judge's 
Court within fourteen days. If he does 
this within time, this appeal be allowed with 
ecsts payable by the defendant-respondents 
for this Court and the Court below. 

If he fails to make good the deficit within 
tLe time allowed, the memorandum of 
appeal to the District Judge will stand 
rejected, and the appeal to tbis Court will 
stand dismissed. 

. 8 Order accordingly. 
++ (83)24 WN 244, 


ALLAHABAD HIGH COURT 
Second Appeal No. 145 of 1935 
December 15, 1938 
BENNET AND VERMA, JJ. 

Pandit SHYAM LAL—Puaintirr— 
APPELLANT 
versus 
LAKSHMI NARAIN AND orarre— 

; DEFENDANTS—R ESPONDENTS 
, . Evidence Act (I of 1872), 3. 68 — S. 68, if applies 
to document which is merely tobe proved for ad- 
mission contained in it — Mortgagee in his suit 
relying as an acknowledgment for saving time, upon 
admission made by mortgagorin respect of his mort- 
‘gage in subsequent mortgage deed executed in other 
person's favour — Such deed, whether admissible to 
‘prove admission though mortgagee has not been able to 
prove attestationjin accordance with s.68—Hindu Law 
—Debts— Legal necessity — Absence of proof of legal 
necessity justifying high rate or compound interest— 
‘Court, if can reduce rate. 
: Section 68, Evidence Act, does not intend to ex- 
press that a document required by law to be attested 
Should not be used as evidence for any purpose 
until one attesting witness at least had been called. 
Section 68 does not apply tothe case of a document 
which is merely to be proved for the purpose of an 
admission. The mere fact that a document requires 
.to be executed with attestationand that attestation 
must be proved for the purpose of giving legal 
effect to the document does not have any bearing on 
the question as to what proof should be given of the 
‘document where it is tendered merely to provean 
admission in writing. [p. 615, col. 2.] 
Hence where the mortgagee, in a suit by him on the 
‘mortgage 1eliee, as an acknowledgment to save 
limitation, upon an admission made by the mortgagor 
in respect of his mortgage debt in & mortgage deed 
executed by him subsequently in favour of certain 
other person, the mortgage deed is admissible in 
evidence to prove the admission although the mort- 
‘Kagee plaintiff has not been able to prove its 
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pttestaHon in accordance with the provisions of 
s. 68, 

Where a debt has been contracted by the members 
of a joint Hindu family, in the absence of proof of 
legal necessity justifying higher rate, or compound 
interest, the Court is entitled to reduce the rate of 
interest to simple one. Ram Bujhawan Prasad Singh 
v, Nathu Ram (8), relied on. [p 616, col. 2] ° 


S. A. from the decision of the Additional 
ete Judge, Farrukhabad, dated October 19, 
1936. e 

Mr. Babu Ram Awasthi, for the Appellant. 

Messrs. G, S. Pathak and J. Swarup, 
for the Respondents. 

Bennet, J.—This is a second appeal 
by a plaintiff whose suit for enfcrcement 
of a simple mortgage against defendant 
No. 1 has been dismissed by both the lower 
Courts. Defendant No. 1, Lakshmi Narain, 
is a minor and is the son of one Har Lal 
who was the son of one Bhagwan Din. On 
February 7, 1918, the plaintiff advanced 
Rs. 600 to Bhagwan Din on a simple mort- 
gage, re-payment to be made within two 
years and the rate of interest was ll annas 
9 pies per cent. per mensem with six- 
monthly rests. ‘The area mortgaged was a 
share of 2 biswansis. ln 1929 Har Lal made 
a giftof 5 kachwansis to defendants Nos. 2 
and 3, Jiwa Lal and Chammi Lal. On 
February 21, 1930, Har Lal executed a 
simple mortgage deed of 83 biswansis to 
defendants Nos. 2 and 3 for ks. 1,000 and 
he left of this consideration Rs. u00 with 
defendants Nos. 2 and 3 to pay the plaintiff. 
This was paid to the plaintiff by these 
defendants on the same date, February 21, 
1930. Har Lal died before the present 
Suit was brought on August 20, 1934, and 
the present suit is brought to. realize the 
balance due to the plaintiff on the mortgage 
of 1518 the amount claimed being Rs. 1,160. 
One Sri Ram was first of all appointed 
guardian ad litem of the minor defendant 
No. 1 and he admitted the claim, but later 
he was displaced as guardian by the 
mother of the minor who contested the suit. 
One of the issues was “whether the suit 
was barred by limitation?” and the Oourts 
below have held that the suit was barred 
by limitation agaginst defendant No. 1, 
The trial Court granted a decree for sale 
against defendants Nos.2 and 3 so far as 
ihe property, the subject of the gift of 
1929, was concerned. The plaintiff appealed 
to the lower Appellate Court and that Court 
dismissed his suit on the ground of limita- 
tion. The main question in second appeal 
is, limitation, The suit of the plaintif was 
brought on August 20, 1934, which was 
more than 12 years from the date on which 
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payment should have been made under the 
mortgage deed of 1918, that is on February 
7, 1920. T_e plaintiff relied for the saving 
of limitation on an admission contained in 
the mortgage deed of February 21, 1930, 
executed by Har Lalin favour of defendants 
Nos.'2 and 3. That admission was contained 
in the following words in regard to the 
property in suit of which 92 biswansis 
were mortgaged by this mortgage deed of 
February 29, 1930 * 

“And excepting the charge of the mortgage exe- 
cuted by myself in favour of Shyam Lal dated 
February 7, 1918, and registered on February 8, 
1918, in Book No. 1, Vol. 124 at p., 129, is quite 
free from all other transfers and liabilities. Now 
for the purpose of paying the incumbrance of the 
said mortgage......” 

It may be noted that the very purpcse 
of this deed of 1930 was to pay off the 
mortgage bond of February 7, 1918. On 
the same date an endorsement was made on 
the mortgage deed of February 7, 1918, 
to the following effect: 

“To-day the February 21, 1930, asum of Rs. 900 
has been received towards this mortgage deed from 
Har Lal, son and heir of Bhagwan Din, deceased, 
through Jiwa Lal and Chammi Lal. A receipt for 
it has been given to-day to Jiwa Lal, and Chammi 
Lal also. Signed Har Lal by his own pen." 

There is no signature of the plaintiff on 
this endorsement. On behalfof the plaintiff 
reliance is placed on the acknowledgment 
by Har Lal, the predecessor of defendant 
No. l in the mortgage deed of February 21, 
1930. ‘This is a clear acknowledgment 
of liability under tae mortgage deed of the 
plaintiff. It is true that that mortgage deed 
further states: 

“T have left a sum of Rs. 900 for paying the 
mortgage aforesaid and bond debts in favour of 
the mortgage deed. The mortgagees should pay 
the money to Shyam Lal aforesaid and obtain 
receipt from him.” 


The plaintiff however did not accept the 
payment of Rs. 900 as full discharge of the 
obligation. The fact that Har Lal intended 
that he should, does not prevent the ac- 
knowledgment of Har Lal being a good 
acknowledgment for the purpose of saving 
limitation. 

_ The objection which has been taken to 
the acknowledgment is that it is mot 
admissible in evidence because the mort- 
gage deed of 1930 has not been proved in 
accordance with s. 68, Evidence Act. The 
plaintiff called an attesting witness Amana- 
tullah and he made a statement which was 
unsatisfactory and the plaintiff therefore 
got Permission to cross-examine him. The 
Witness began by stating that Har Lal 
executed the mortgage deed, dated February 
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21, 1930, in favour of Jiwa Lal and Chammi 
E and Bhajan Lal attested it... Har Lal was 
present when we two attested the deed. I do not 
remember if I asked Har Lal whether he had 
executed that mortgage deed. It is possible that I 
did ask. He had already signed.” | 

In cross-examination he said: 

“At the time of execution I saw who Har Lal 
was and did not know otherwise... . On seeing the 
signature I recognized that it was Har Lal's signa- 
ture. I enquired all about this document after 
attesting it.” 

Now we agree with the Court below that 
this evidence does not satisfy the require- 
mentis of s 68, Evidence Act, and 8. 3, 
Transfer of Property Act, which gives the 
definition of ‘attested’. The definition of 
‘attested’ requires that the attesting witness 
should see the executant sign or mark the 
document or someone on his behalf do so 
or receive a personal acknowledgment from 
the executant and should sign the instru- 
ment in the presence of the executant. 
Having failed with the attesting witness 
under s. 68, Evidence Act, if was open to 
the plaintiff to prove the mortgage dead 
of 1930 by other evidence. If, however, 
the document is to be proved as a mortgage 
deed then that other evidence must prove 
the attestation. The plaintiff produced a 
witness Lakshmi Narain and he stated: 

“Har Lal executed the mortgage deed in favour 
of Jiwa Lal and Chammi Lal in my presence. 
Har Lal signed it in my presence. Seeing the 
mortgage deed dated Tebruary 21, 1939, the witness 
said that thisis that document. h h 

This evidence does not mention anything 
about the attesting witnesses who were 
presumably called in afterwards. Therefore 
the evidence of Lakshmi Narain does not 
prove that there was attestation of this 
document. This evidence of the plaintiff 
himself was given but it is similar to that 
of Lakshmi Narain. The conclusions of the 
lower Court therefore are correct on this 
question of what the evidence proves and 
we agree that the evidence does not prove 
attestation of this mortgage deed of 1930. 
The evidence, however, does prove that Har 
Lal executed this mortgage deed, The 
question which arises therefore is whether 
the mortgage deed is admissible to prove 
the admissions contained in it or whether 
it cannot be used for that purpose because 
it is a mortgage deed and would require 
to be proved to have been duly attested in 
a suit to enforce the document as a mort- 
gage deed. Admissions are dealt with by 
8s. 18 to 23, Evidence Act, ands. 18 (2) 
refers to statements made by a person from 
whom the parties to the suit have derived 
their interest in the subject-matter of the 
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suit. An admission may be a statement 
oral or documentary and in general an 
admission in a document is proved under 
s. 67, Evidence Act, which provides as 
follows: 

“Tf a document is alleged to be signed or to have 
been written wholly or in part by any person, the 
signature or the handwriting of so much of the 
document as is alleged to be in that person's 
handwriting must be proved to be in his hand- 
writing.” 

Section 68 on the other band states: 

-“If a document is required by law to be attested 
it shall not be used as evidence until one attesting 
witness at least has been called for the purpose of 
proving its execution if there bean attesting witness 
alive, and subject to the process of the Court and 
capable of giving evidence.” 

The question at issue is whether the 
words “it shall not be used as evidence 
until one attesting witness at least has been 
called,” ete., are to be held to imply the 
words “it shall not be so used as evidence 
for any purpose”; or whether the words are 
to be held merely as applying toa suit for 
enforcement of the document leaving the 
ordinary provisions of law in s. 67 to 
apply where the document is to be used for 
any cther purpose. On general considera- 
tions it would appear difficult to bold that 
s. 68 must always apply to the use of a 
document in-evidence which is required by 
law to be attested. For example, supposing 
such document contained words which 
amounted to a criminal libel or to sedition 
—and supposing the document instead of 
being attested had not been attested at all, 
cld it be said that no use could be made 
of the document for the purpose of a crimi- 
nal prosecution or a civil suit for damages 
for libel. If such a view was to be taken of 
the law, then by merely having recourse to 
putting a libel in the form of a mortgage 
deed or a will, the law for libel could be 
evaded. Moreover, it seems unlikely that it 
should be necessary in acriminal trial for 
sedition or libel to have to prove by calling 
attesting witnesses the document contain- 
ing the words complained of. It is true 
that this was originally the view taken by 
the strict rules of evidence in English Law 
as is shown by R. v. Joseph Jones (l) 
where the indenture was put in upon an 
indictment against an apprentice for a 
fraudulent enlistment, and also in Manners 
v. Postan (2) where the deed was used in 
evidence collaterally. On these rulings 
Taylor on Evidence, Edn. 10, Vol. 2, 
Para. 1844, states: 
> “The rule that where an attesting witness ig 
© (1) (1777) 1 Leach 174; 2 East P O 714; 168 E R 


189, 
(2) 1802) 4 Esp. 239; 170 E R 705, 
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necessary to the validity of an instrument, a per- 
son who was such witness must be called, applies, 
whatever be the purpose for which the instrument 
is produced.” 

The paragraph further proceeds: 

“Moreover, the party calling him is not precluded 
from giving further evidence, in case he denies, or 
does not recollect, having seen the instrument 
executed,” 3 


Now the plaintiff has complied with this 
latter rule which is embodied in s. 71, 
Evidence Act. The further objection, how- 
ever, is taken that the additional evidence 
ought to prove attestation. Now Taylor 
cannot be quoted as an authority for that 
proposition. What Taylor states indicates 
that further evidence should be given to 
prove the execution and not the attesta- 
tion: Similar passages occur in other works 
on evidence such as Best. Learned Counsel 
next referred to Shib Chandra Singh v. 
Gour Chandra Pal (3'. At p. 139%, col. 1, 
reference is made to two mortgage bonds 
which were executed by Kasinathand his 
widow defendant No. 4 in which it is stated 
that the mortgagors had not created any 
subordinate interest or encumbered the 
property in suit which they mortgaged by 
these deeds. The documents were proved 
not by any attesting witness to them, but 
by evidence of persons who identified the 
signatures of the executants. It appears 
therefore that in regard to these mortgage 
bonds, an attesting witness was not called. 
On p. 140" the Court, following Taylor on 
Evidence, Para. 1841, referred to the case 
in Manners v. Postan (2) already mentioned 
and held that the mortgage bonds were not 
admissible in evidence apparently for the 
purpose of proving a statement contained 
in them. In Awadh Ram Singh v. Mahbub 
Khan (4) at p. 2597 there was a suit for pre» 
emption and two mortgage deeds ‘were 
produced for what is briefly mentioned as a 
collateral purpose, and the Court said that 
they should be proved in accordance with 
s. 68, Evidences Act, and then the defence 
Counsel admitted execution. There was 
practically no discussion of the question in 
this ruling. In this Higa Court there are 
the following rulings. 

In Mathura Pershad v. Chhedi Lal (5) 
Sir P. C. Banerji sitting singly had the 
case of a bond which purported to be a 


mortgage bond and the suit was brought 


(3) 27 O W N 134; 68 Ind. Oas, 86; A IR1922 Oal, 
160; 35 O L J 473. 

(4) A I R 1924 Oudh 255; 79 Ind. Oas, 725, 
oe 13 A L J 553; 28 Ind. Oas. 363; A IR 1915 AH 
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in the Oourt of first instance to enforce the 
mortgage. That Court held that the docu- 
ment had not been duly attested and 
could not be treated as a mortgage. In 
first appeal the plaintiff abandoned the 
claim for a sale on the mortgage and asked 
for asimple money decree on the document 
as proving a debt. The point was taken 
in second appeal that the document was 
not admissible in eyidence for any pur- 
poss under gs. 68, - Evidence Act. The 
learned Judge observed: 

“I am unable to agree with this contention. As 
a mortgage it was undoubtedly necessary that the 
document should be attested by at least two wit- 
nesses and that one of those witnesses should be 
called." 

He then stated that the document was 
shown by the evidence not to have been 
duly attested and that it could not be 
treated as a mortgage and stated: 

“It is only in the case of a document which 
required to be attested and was attested thet under 
s. 68, Evidence Act, it was necessary to call an 
attesting witness. As the document in this case 
was not so attested, s. 68 has no application and 
the case in my opinion fell within the purview of 
s. 72, Evidence Act. For a simple money bond it 
is not necessary that it should be attested by wit- 
nesses. As the bond in this case was not so attested, 
it was a valid document as a simple money bond 


*~ and was admissible in evidence.” 
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In Moti Chand v. Lalta Prasad (6) a 
similar point arose before a Bench of this 
Court in regard to a document executed as 
a mortgage deed. One of the attesting 
witnesses was dead and the other though 
summoned was not produced. It was held 
that by the terms of s. 68, Evidence Act, 
when its provisions are not complied with, 
a document cannot be used as evidence at 
all as a document either requiring attestae 
tion or in fact attested. But this does not 
prevent it from being used in ‘evidence as 
something else or for any other purpose 


> (p. 127*), 


In Jiwan Singh v. Dalip Singh (7) there 
wasa case before a Bench of this Court, 
which was somewhat similar to the present, 
where the plaintiff claimed a sum due 
under a mortgage deed of January 6, 1912, 
and relied on an acknowledgment to bring 
the case within limitation, the acknowledg- 
ment being made in a mortgage deed of 
March 27, 1917. In the Court below, re- 
liance had been placed cn the evidence 
of one Ram Chandra, who was the scribe, 
to prove the execution of this mortgage of 


(6)16 ALJ 121; 44 Ind. Cas, 598; AI AlL 
201210 A 2564 , aS Ai 


(7) (1929) A L J583 115 Ind. Oas. 450; AIR 19 
All, 389; Ind. Rul. (1929) All. 370. : = 
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1914. The Court said: 


Section 68, Evidence Act, in our opinion, lays 
down that a document which is required by law 
to be attested cannot be used as evidence until one 
attesting witness has been called, or, if no attest- 
ing witness is alive, by other means set out in the 
following sections of the Evidence Act. In this 
case no attempt was made to prove the document 
by either calling in an attesting witness, or, even 
putting any question to Ram Ohandra regarding 
the attesting witnesses or attestation We are 
therefore of opinion that the plaintiffs’ suit is 
barred by limitation and that this appeal must 
succeed.” 


Now in this ruling, there is no discussion 
of the point as to whether the document 
can be used for any other purpose such as 
an admission. The learned Judges also had 
before them a case where no attesting wit- 
ness was called. In the present case an 
attesting witness has been called. And 
moreover, the learned Judges did notrefer 
to the previous rulings of this Court which 
we have mentioned and presumably those 
rulings were not brought to their notice. 
There is, therefore, a conflict between the 
decisions of this Court on the point and it 
is open to us to follow the rulings where 
the point kas heen more fully discussed. 
Learned Counsel for the respondents argued 
that the Evidence Act repr-duced the law 
of England. That is not correct because 
in the Preamble of the Evidence Act, it is 
stated: 

“Whereas it is expedient to consolidate, define 
and amend the law of evidence; it is hereby 
enacted as follows:” 

It does not follow therefore that because 
a rule of evidence may bein force in Eng- 
land, it is embodied in the Evidence Act. 
The Evidence Act codifed the law and we 
should have expected that if s. 68 was in- 
tended to express that a document required 
by law to be attested should not be used as 
evidence for any purpose until one attesting 
witness at least had been called, then the 
words “for any purpose” would have found 
a place in the section. Those words are 
not in the section and therefore we con- 
clude that this was not the intention of the 
framers of the Act. It is not possible to see 
why an admission in one document should 
require a different kind of proof from an 
admission in another document. The mere 
fact that one of the documents requires to be 
executed with attestation and that attesta- 
tion must be proved for the purpose of giving 
legal effect to the document does not appear 
to have any bearing on the question as to 
what procf should be given of the docu- 
ment where itis tendered merely to prove 
an admission in writing. For these reasons 
we consider that the view of the appellant 


616 


is correct and that s. 68 does not apply to 
the case of a document which is merely to 
be proved for the purpose of an admission. 
We therefore ccnsider that the acknow- 
ledgment in the deed of February 21, 1930, 
did save limitation in the present case and 
that the suit of the plaintiff is within limi- 
tation against defendant No. 1. The trial 
Court granted ‘a decree against defend- 
ants Nos. 2 and 3 only in regard to the 
property gifted and this decree was not 
enlarged by the lower Appellate Court. As 
regards the property which was mortgaged 
to those defendants the title of the equity 
of redemption remain in defendant No. 1. 
The mortgage to defendants Nos. 2 and 3 
will not affect the rights of the plaintiff to 
get a decree also in regard to this property. 
Even in English Law, there could not be 
auy objection of limitation taken by defend- 
ants Nos. 2 and 3 because they are claiming 
under the mortgage deed in question of 
February 21. 1930, and that is one of 
the exceptions laid down by Taylorin 
para. 1845 (No. 5}. We therefore grant 
a decree to the plaintiff for the sale of 
the whole of the property comprised in 
his mortgage of February 7, 1918. One 
further question remains for consideration 
and that is the claim which was made by 
defendant No. 1 in regard to interest. 
Defendant No.1 is the sən of Har Lal and 
the grandson of Bhagwan Din who executed 
the mortgage in question. Two issues were 
framed on the subject of interest: 


(6) Is the rate of interest claimed by the plaint- 
iff hard and excessive, and 


(8) Was there any legal necessity to borrow the 
amount in dispute at the rate of interest claimed ?” 


The trial Court found that the rate of 
interest was not excessive and tke debt 
was taken to pay a previous loan which 
was very old. Tbe Court did not come to 
apy finding that there was any legal neces- 
sity for the high rate of interest. The 
lower Appellate Court did not deal with 
.the point because it dismissed the appeal 
of the plaintiff on the ground of limitation. 
It does not appear that there was any legal 
necessity for the high rate of interest. The 
interest was As. 11-9 per cent, per mensem 
compound interest, with six-montbly rests. 
We consider that ander these circumstances 
we should apply the rule laid down by their 
Lordships of the Privy Council in Ram 
Bujhawan Prasod Singh v. Nathu Ram, 71 
Ind. Cas. 933 (8). In that case in the absence 

(8) 71 Ind. Oas. 933; A IR 1923P O 37; 2 Pat. 285; 
S0TA14; 4PL T 29; 32 MLT 129; 44 MLJ615; 
25 Bom. L R 568; (1923) M W N 3823; 38 OL J 25; 


18 L W 767; 1 Pat L R 445; 28 
PO O WN 446 
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of legal necessity tO prove a higher rate _ 
or compound interest, their Lordships re- ` 


duced the rate to 1 per cent. per mensem 
simple interest. Applying that rate and 
taking into account the payment of Rs. 900 
made on February 21, 1930, it appears 
that the amount due to the plaintiff will be 
less than the Rs. 1,160 which has been 
granted by the trial Court. The office will 
make a calculation of the amount now due 
to the plaintiff. We gllow plaintiff propor- 
tionate costs in all Courts. A decree will be 
prepared in the terms of O XXXIV, r. 4 for 
the whole of the property mortgaged with 
costs against all the defendants, The period 
for payment will be fixed as six months from 
the date of our order. 
pendente lite and future interest till tbe 
end of the six months will be at 12 per 
cent. per annumsimple interest and there- 
after at 6 per cent. simple interest per 
annum. 


8. Order accordingly. 


——— êntuti 


NAGPUR HIGH COURT 
Miscellaneous Oivil Appeal No. 318 
of 1937 
October 21, 1938 
Bog, J. 
KESHAV—APPELLANT 

versus 
KRISHNA AND OTAERS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XX, 
r. 14—Appeal—Stay order by Appellate Court 
vacated the moment the appeal is dismissed—Pre- 
emption—Suit for—Duty of person exercising right 
of pre-emption—Failure of plaintiff to make 
payment within time fixed by Court—Right of pre- 
emption is lost—Fact, that plaintiff files appeal and 
executes security bond, if can extend time—Decree— 
Variation of, by consent. e 

A stay order passed by an Appellate Court is 
automatically vacated the moment the appeal is 
dismissed and ceases to have effect from that 
date. 

The right of pre-emption is a very special right. 
It displaces ordinary legal rights and places res- 
trictions upon normal rights of conveyance. Con- 
sequently, a person who wishes to avail himself of 


The rate of interest’ 


w 


such a right must exercise the utmost vigilance and ` 


take care to see that he complies strictly with all 
the conditions imposed upon him. Order XX, r. 14 
of the Ojvil Procedure Code, is very precise and 
means that the decree which is conditionally in 
the plaintiff's favour ceases to be so the moment 
the due date passes without payment. After that 
it becomes a decree in the defendant's favour, It 
is immaterial whether a second order dismissing 
the suit is necessary or not because under the 
mandatory provisions of O. XXI, r. 14; the words 
used being “shall be 
action is dead the moment the day fixed passes, 
There is no difference between the expressions 


dismissed,” the plaintiff's | 


1939 


» 
“ shall be dismissed ” and “ shall stand dismissed “, 
Both mean that the effect of the order is to dis- 
miss the suit unless something be done within a 
specified time. The mere filing of an appeal does 
not have the effect of extending time. A stay order 


is automatically vacated the moment the appeal is, 


dismissed and therefore it ceases to have effect 
from, that date, Consequently the security bond and 
its terms cannot be construed as an adjustment or 
satisfaction of the decree or any part tlereof, uor 
can execution of the bond be regarded as tanta- 
mount to payment and therefore to satisfaction. 
Gulraj Shroff v. Kaniram Sureka (1), Jaggar Nath 
Pande v. Jokhu Tew&ri (2), Ambadas v. Laxman 
(3), Sukhram Das v Nazar Muhammad (4), Rama- 
swami Kone v. Sundara Kone (5) and Panchu Sahu 
v, AAN Muhammad Yakub (6), relied on. [p. 618, 
col 2, 

Whe decree once passed cannot be varied by 
consent. Surput Singh v. Makaraj Bahadur Singh 
(8), relied on. 


_ Mise C. A. from an crder of the Court cf 
the Additional District Judge, Daryapur, 
dated August 30, 1937, in O. A. No. 29-A of 
- 1937, confirming the order of the Czurt of 
the Sub-Judge, Second Class, Daryapur, 
dated March 6, 1937, in Miscellaneous Case 

No. 169 of 1936. in C. S. No. 169 of 1936, 

dated April 19, 1934. 

’ Dr. D. W. Kathalay, for the Appeilent. 
Mr. K. K. Gandhke, for the Respondent. 
Order.—This «appeal arises outcf an 

application under s. 144 of the Code of Civil 

Procedure fcr possession of a field and for 

mesne prefits. The decree-holder is the 

appellant. 

On April 19, 1934, he obtained a decree 
for preemption The price fixed was 
Rs 200 This was paid into Court less a sum 
of Re. 49-100 awarded him for costs, and 
p ssession was delivered on May 4, 1934, 

The judgment-debtor appealed from that 
decree, and on October 29, 1934, the lowar 
Appellate Court allowed the appeal and 
increased the price of pre-emption by 
Rs., 100. It granted three months’ time 
for payment and this period expired cn 
January 11, 1935. 

In addition to this Rs. 100 another item of 
Rs. 83-14-0 was also included and so the total 
increased amount payable on the date fixed 
was Rs. 183-14-0. The decree-holder did not 
deposit this further sum in Court as he 
contemplated an appeal to the High Court. 
Therefore on November 3, 1931, the 
judgment-debtor applied for restoration of 
the field tohis possession on the ground that 
the decree-holder had no right to retain 
possession till he had paid the pre-emptive 
price in full. Soon after, the decree-holder 
filed his appeal to the High Court and there 
obtained an order for stay of execution on 
December 20, 1934. $ 

The question in this appealis whether, 
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and if sọ, how far this order has the effect 
of extending the time fixed for payment in 
the decree of October 29, 1934. It will be 
observed that the order for stay does not 
extend the time fixed by the decree and that 
it has nothing to do with the decree except 
incidentally. Jt merely stays the proceed- 
ings arising out of tke application for 
restoration to possession, that is to say, tke 
restitution proceedings. It does not stay 
execution of the decree as such. 

In pursuance of this application for stay 
the decree-holder furnished recurity on 
January 11, 1935, the last day fixed for 
payment under the decree, and executed a 
surety bondon the same dite. A transla. 
tion of this bond has been supplied by the 
learned Counsel for the appellant-decree- 
holder and has been accepted by the other 
side. Itis in these terms: 

“Ihave therefore stood security and executed this 
security bond to the effect that if the decision in the 
appeal filed by the plaintiffis against him, I would 
pay the amount of Rs. 183-10-U), as settled by the Court 
with interest as stated above. I would pay whatever 
amount would be found due at the time when the 
Court would order me to pay the amount.” 


The executant of the bond is one Shrawan, 
son of Ananda Koshti. 

It is contended that this bond, coupled 
with the order of the first Court, has the 
effect of exiending time. It is urged that 
it e-ntemplates the fixing of afresh date 
for payment, and the learned Counsel for 
the appellant-decreesholder argues that 
since this date has not yet been fixed, the 
time for payment has not yet accrued. ` 
Therefore the payment which he made on 
November 12, 1936, was well within time. 

But before dealing with this itis necessary 
to state thatthe appeal tothe High Court 
was dismissed on September 11, 1936, and 
that the price fixed under the decree which 
was confirmed was paid, as stated above, on 
November 12, 1936. 


Both the lower Courts hold that the price 
was not paid within the time fixed and so 
have ordered restoration of possession to the 
judgment-debtor in accordance with his 
application. Thedecree-holder appeals 

The right of pre emption is a very special 
right. It displaces ordinary legal rights 
and places restrictions upon normal rights 
of conveyance. Oonsequently, a person who 
wishes to avail himself of such a right 
must exercise the utmost vigilance and take 
care to see that he complies strictly with 
all the conditions imposed up°n him. 

Order XX. r. 14 of the Civil Procedure 
Code, is very precise. It states clearly that 
jn cases of pre-emption the Court “shall 
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specify a day on or before which the 
purchase money shall be so paid” and it 
then continues that “if the purchase- 


money and the costs (if any) are not so 


paid, the suit shall be dismissed with costs.” > 
‘This means that the decree which is condi- 


tionally in the plaintiff's favour ceases to be 
sothe moment the due date passes without 
payment. After that it becomes a decree 
in the defendant's favour. It is immaterial 
whether a second order dismissing the suit 
is necessary or not because under the 
mandatory provisions of O. XXI, r. 14, the 
words used being “shall be dismissed”, the 
plaintiff's action is dead the moment the day 
fixed passes, 


Tagree with Lort-Williams, J. in Gulraj 
Shroff v. Kaniram Sureka (1) that there is 
no difference between the expressions “shall 
be dismissed” and “shall stand dismissed”. 
As he gays. 

“Both mean that the effect of the order isto dismiss 
the suit unless something be done withio a specified 
time.” 

The something in this case is payment of 
the pre-emptive price. 

Jaggar Nath Pande v. Jokhu Tewari (2) 
which was a suit for preemption, and 
which was decided by three Judges, is to 
the s:me effect. This decisioa also holds 
that the mere filing of an appeal dues not 
have the effect of extending time. 

The Judicial Commissioner's Court at 
Nagpur takes the same view. In Amba las 
v. Laxman (3) Prideaux, A. J. O., held that 
s. 14o of the Code of Oivil Procedure does 
not app y toa pre-emption decree and so 


a Court has no power to extend time under 


that section once the period fixed for pay- 
ment has expirad. The, Lahore High Court 
takes the same Viewin Sukhram Dus v. 
Nazar Muhammad (4). 


The Madras and Patna High Courts also 
agree on more general grcunds. Their 
cases were not of preemption but both 
agree that an appellate decree which merely. 
confirms the decree appealed from dos 
not have the effect of extending the time 
fixed under the decree of the lower Ooutrt. 
These decisicns are to be found in 
Ramaswami Kone v. Sundaia. Kone (5) and 


d) IL RU938) 2Cal. 14 at p. 20; 178 Ind. Cas. 
734; A I R 1938 Oal. 353; 42 OW N 457; IIR O 


402. 
(2) 18 A 223 at p. 226; A W N 1896, 43. 
(3) 19 N L R 8; 71 Ind. Oas. 401; AI R 1923 Nag. 


0. 
(4) 6 L 316, 89 Ind. Cas. 163; A IR 1925 Lah 
380; 26 P L R 183. 

- (5) 31 M28; 17 M LJ 495,3 M LT2%. 
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Panchu Sahu v. Sheikh Muhammad Yakub 
(6}. There cannot therefore be much doubt 
about the correctness of the decision under 
appeal on general principles. 

But, it is argued, the application for stay 
and the proceedings which followed make 
all the difference. I find it impossible to 


agree. I have already pointed out that 
the application for stay did not apply 
directly to the decree under appeal. The 


prayer was to stay coll‘teral proceedings 
for restitution. It is true that this also 
meant that the decree-holder was nat bound 
to pay the amount into Court till the deci- 
sion of the appeal and that therefore it had 
the indirect effect of enlarging time in 
that sense. But that carried the matter no 
further than the date of the appellate deci- 
sion. 

A stay order is automatically vacated the 
moment the appeal is dismissed and there- 
fore it ceases to have effect from that date. 
Consequently the protection afforded by the 
stay order in this case, whica did not 
alter the time fixed by the decree or in any 
way profesa to touch or alter the decree 
but merely provided a locus penitentine by 
reason of its own weight which eaured only 
so long asit was itself in being, came to an 
end the moment the order itself ceased to 
function. 

That is so on general principles. The 
fcrce of tLe order spends itself the moment 
the appeal is dismissed unless the Court 
otherwise directs Order XLI, r. 5, states 
that un appéal shall not operate as a stay 
of proceedings under a decree or order 
apppealed from, except so far as the 
Appellate Court may order. All that the 
Appellate Oourt ordered here was that: 

“Execution willbe stayed if the appellant furnishes 
security for the decretal amount.” ° 

It did not fix any period for the duration - 
of the stay and consequently the usual 
term, namely the duration of the appeal, wag 
meant. 


If any doubt existed it was removed by 
the order which the lower Court made conse- 
quent on this order of the Additional 
Judicial Commissioner. It states that: 

“According to the stay order he (the decree-holder) 
should furnish security for the balance s... se. 

... from to-day till the decision of the second 
appeal,” 

It was then urged that even if all these 
contentions failed, it was nevertheless open 
to the parties to adjust the decree by 
mutual agreement and Arunachalam 


(6) 7 Pat. 76: 104 Ind, Oas. 730; A I R1927 Pas, 
345; 8 PL T 597, 


rai 


tion of the decree. 
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Singh v. Maharaj Bahadur Singh (8) were 
relied on. It was contended that the 
security bond contained the following 
clause : 

“I wotld pay whatever amount would be found due 
at the time when the Court would order me to pay the 
amount” 
and that the -judgment-debtor accepted 
this. Consequently it was argued that he 
had agreed to an edlargement of time till 
a fresh date was fixed by the Court. 

I have no doubt that a decree may be 
adjusted or satisfied by the making of an 


agreement between tke judgment-debtor. 


and the decree-holder but 1 agree with 
Ameer Ali, J. in the Calcutta case cited 
above that 

“a decree once passed is immutable subject of 
course to review or to any subsequent order or 
decree which may be passed on appeal and subject 
Only.........20. «60 one specific provision, O. XX, 
r. 11 (2).” 

The decree once passed cannot be varied 
by consent. 

There is, in my opinion, no question of ad- 
justment here Adjustment means satisfac- 
tion wholly or in part. The execution of 
the security bond was in nosense a satisfac- 
It was only a fulfilment 
of the conditions on which alone stay had 
been granted. The order of the Conrt was, 
as explained above, that the prcceedings 
were to be stayed during the pendency of 
the appeal. The parties to that order 
could not vary it by consent evenif tke 
execution of this bond and i's acceptance 
can be construed to mean that. The Court 
alone could do s9. But Iam clear that the 
judgment debtor consented to no such 
variation. The stay order was not passed 
with his consent. Oathe contrary, it was 
impostd upon him by the Court without 


T even hearing him. He submitted to it, it is 


trae, but by no stretch of imagination can 
that be construed as consent to an agree» 
ment to which he was a party. Once the 
order was passed and submitted to, all that 
the judgment debtor had to do was to state 
whether the security offered was adequate. 
He had not to look to anything else, and it 
is important to note that all that the judg- 
ment-debtor stated was that “the security 
is accepted” not that he accepted the varia- 
tion of the Court’s order which the surety 
(not even the decree=holder) by unilateral 
. stion attempted to insert in his bond. 

It is important to note that the security 

J) ATR 1938 Rang. 202; 175 Ind. Oas, 498; 
(1938) Rang. 385; 10 R Rang. 500(F B 


de 
- (8) A I R1937 Cal. 222; 172 Ind. Oas. 282; 42 Q 
W N 519; 10 R O 356, 
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bond is executed not by the decree-holder 
but by the surety. Therefore such agree- 
ment as is contained there is an agreement 
between the surety andthe judgment debtor 
and not between the decree holder and the 
judgment-debtor. Consequently by no 
stretch of reasoning can this bond and its 
terms be construed as an adjustment or 
satisfaction of the decree or any part of it. 

Of course if the judgment-debtor had 
attempted to enforce that bond it wonld 
have been valueless until afresh date had 
been fixed by the Court, bul the judgment- 
debtor did not care about that. His real 
secarity was the property. It was that that 
he wanted and not the money. If the 
decree holder did not choose to pay the 
money nothing would have pleased tke 
judgmentedebtor better and the last thing 
he would have wanted would have been 
enforcement of this bond. In the circum- 
stances, it would be a travesty of the real 
facts to construe this as an adjustment 
and consequent satisfaction of the decree by 
consent. 

It was then argued that the execution 
of this bond had the same effect as pay- 
ment ofthe money and thatif the decree- 
holder had been expected to pay the money 
as well withio the three months allowed 
by the decree then under appeal he would 
in reality have been paying twice over. 
I have already pointed out that the effect 
of the order was to enlarge the time for 
payment till the decision of the appeal. 
Therefore the deeree-holder was neither 
expected to, nor compelled to, pay until that 
date. Also,in no case can the execution 
of the security bond,be regarded as tanta- 
mount to payment and therefore to satisfac- 
tion. The difference is this, and it is a 
very real difference. When the money is 
paid into Court and held in deposit there, 
the other side becomes entitled to it the 
moment the appeal is dismissed. But when 
there is merely a security bond he gets 
nothing on that date. He has, on the 
contrary, to institute proceedings to enforce 
his bond. Therefore in no sense can the 
execution of the bond be looked upon as 
tantamount to payment. 

The order of the lower Courts is right and 


the appeal is dismissed with cəsts. Counsel's 
fee Rs. 12. 
D, Appeal dismissed. 


i 
620 


LAHORE HIGH COURT 
First: Civil Appeal No. 231 of 1936 
April 15, 1937 
DALIP SINGH AND Skemp, JJ. 
Musammat MOHAN DEVI AND OTHERS 
— PLAINTIFFS —APPELLANTS 
VET8US 
Nawab TALIB MEHDI KHAN AND OTHERS 
— DEFENDANTS AND OTHERS—PLAINTIFFS 
— RESPONDENTS 

Mortgage~Anomalous—~ A clause in deed making 
mortgage usufructuary but another providing for 
recovery of amount from mortgaged property — Mort- 
gage held anomalous ~ Mortgagor making sub-mort- 
gage of property—Suit on mortgage — Sub-mortgagee 
refusing to join as plaintiff—Sutt held yet maintain- 
able—Transfer of Property Act (IV of 1882), s. 67— 
Prohibition of sale by usufructuary mortgagee— 
Principle underlying—Limitation Act (IX of 1908), 
Sch. I, Art. 132—Mertgage on March 9, 1918—Three 
successive morigages of same property in favour of 
same mortgagee—Third mortgage dated February 27, 
1920, providing that mortgagor would pay previous 
and present mortgage money after one year—Suit on 
basis of mortgages on December 22, 1932, held within 
time. 

Where a mortgage-deed contains a clause which 
would make it an usufructuary mortgage but another 
clause provides in the most explicit terms for recovery 
of the amount due from the mortgaged property, the 
mortgage is not usufructuary but anomalous. 

Where the original mortgagee created a sub- 
mortgage over some of the mortgaged property and 
brought a suit on kis mortgage against the mort- 
gagor and the sub-mortgagee refused for some reason 
or other to join as plaintiff : : 

Held, that the original mortgagee could maintain 
the suit to assert the right which still vested in him. 
Kanhai Lal v. Malu Deo Prasad (2), explained. 
Chela Ram v. Walidad (3), Ganga Prasad v. Chunni 
Lal (4), Ram Sankar Lal v, Ganesh Prasad (5) and 
Narayan Vithal v. Ganoji (8), referred to. 

The essence of a usufructuary mortgage is that the 
mortgagee looks to the rents and profits for the 
satisfaction of his advance and inasmuch as no time 
is fixed for payment, there can be no forfeiture. It is 
this forfeiture that gives right to the remedies of 
forclosure and sale and in its absence, the mortgagee 
is not entitled to the remedies that spring out 
of it. [p, 621, col. 2.) 

The mortgagor whose property was mortgaged on 
March 9, 1918, effected three other successive mort- 
gages on the same property in favour ofthe same 
mortgagee. The third mortgage-deed dated Februery 
27, 1920, contained a clause : ‘We agree to pay up 
the present audthe previous mortgage money after 
one year.” The assignee of the mortgagee instituted 
a suit onthe basis of these mortgages on December 
22, 1932, for principal, interest and costs of improve- 
ments : 

Held, that the suit brought within 12 years from 
February 26, 1921, was within time and that the 
Article applicable was Art. 132, Limitation 

ct. 


F.C. A. from a decree cf the Senior Sub- 
Judge, Lahore, dated Februaty 1, 1936. 

Messrs. Achhru Ram and N. C. Mehra 
for the Appellants. j 
-© Mr. Mohsin Shah, for the Respondents. 


Skemp, J,—This is an appeal against 
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an order of the Senior Subordinate Judge» 
Lahore, dismissing a suit for the recovery 
of Rs. 79,492+12-9 as principal, interest and 
costs of improvements due to the plaintiffs 
on the basis of certain mortgages and a 
deed of sale. The facts leading up to the 
suit areas follows: Kotu Mal, defdndant 
No. 10, Raghu Ram, defendant No. 11, 
and Lachhman Das, father of defendants 
Nos. 12 and 13, mortgaged (a) a three- 
storied house situate in Anarkali, and (b) 
three shops with a taki and _ baithak, 
to Messrs. Mool Chind & Oc. They 
effected, in the first instance, a morigage for 
Rs. 51.000 by a deed dated March 9, 19:8, 
‘ani effected three fufther mortgages each 
for Rs. 10,000 on March 8, 1919, on Febru 
ary 27, 1920. and on October 26, 1920. 
All the deeds were registered. Interest 
was provided in the first deed at annas 
nine par cent. per mensem, in the subse- 
quent deeds at rather higher rates; in 
other respects it was pr.vided that tbe 
terms of the first mortgage should apply 
to the subsequent mortgages. Oo March 
31, 1921, the original mortgagors sold pro.» 
perty No, 1, the house, to defendan's Nos. 
lto 8and fathar of defeidant No. 9 for 


Rs 1,03,50C out cf which Rs. €2,000 were 
kept in deposit with ths vendees for 
Payment to tke original mortgagees, 
Messrs. Mool Chand & Co. The balance 


wa3 paid to the vendors, Lachhman 
Das, Raghu Ram and Kotu Mal. Tho 
vendors then redeemed property No. 2 
from the mortgage. On January 5, 1929, 
the representatives of Messrs. Mcol Chand 
& QOo.so'd their entire mortgage rights 
in house No 1 to the present plaint- 
iffs for Rs. 52,677 4-3. ‘The present plaint- 
iffs are the wives and daughters-in law of 
the original mortgagors. On the same date, 
January 5, 1929, these ladies executed a 
sub-mortgage of their mortgage rights to 
Rai Bahadur Seth Ajudhia Parshad for 
Rs, 42,000. Oa December 2?, 1932, the 
plaintiffs, four ladies of the family of the 
criginal owners and mortgagors, brought 
the present suit for recovery of 
Re. 79,492-12-9 principal, interest and cost 
of improvementa. 

Defendants Nos. 10 to 13 the original 
owners admitted the claim. Defendant 
No, 14 the sub-mortgagee, Seth Ajudhia . 
Parshad, pleaded that he had no objection 
to a decree being passed in favour of 
the plaintiffs provided that his rights were 
preserved. The suit was contested by 
defendants Nos, 1to 9, the vendees cf 1921. 
They raised numerous objections to the 
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suit as a result of which 16 issues were 
framed. The Senior Subordinate Judge 
only really decided three of the issues and 
found that another issue No. 8 was redunde 
ant. He dismissed the suit a) as barred 
by limitation, (b) because a suit for sale 
on the basis of a usufructuary mortgage 
was incompetent, and (c) because a suit 
could only be brought by the sub-mort- 
gagee and not by the present plaintiffs. 
In my judgment the findings of the Subordi- 
nate Judgeon all three points are erro- 
neous. 

<~ Point No.1: Limitation.—The suit is one 
falling under Art. 132 of Sch. I, Limitation 
Act; ‘To enforce payment of money 
charged upcn immovable property’ and the 
period of limitation is 12 years from the 
date when the money sued for beccmes 
due. Thethird mortgage deed dated Feb- 
ruary 27, 1920, contained a clause: ‘We 
agree tc pay up the present and the pre- 
vious mortgage money after one year’. The 
mortgagees, therefore, had a period of 12 
years from February 26, 1921, and the suit 
which was lodged on December 22, 1932, 
is well within time. The Senior Subordi- 
nate Judge heldthat the suit was not 
* within Jimitation because the plaintiffs had 
not proved this and some other acknow- 
ledgments to which he referred, but Lala 
Bal Kishan, P. W. No. 11,a partner of the 
firm Messrs. Mool Ohand & Co., said: 

“The four mortgage-deeds P. W. No. 1-3, P. W, No. 
1-4, P. W. No, 1-5 and P. W. No. 1-6 were executed in 
favour of the old firm MoolOhand & Co. Lachhman 
Das, Raghu Ram nnd Kotu Mal were the mort- 
gagors. 

He continued his evidence about inci- 
dents of the mortgagees’ possession and 
was not cross-examined as to the execution 
of the mortgages. Elsewhere in his judg- 
„ment the Subordinate Judge said that the 
“T plaintiffs had succeeded in establishing 
thatthe property in dispute was mort- 
gaged to Mool Chand & Co, by the four 
mortgage deeds. The highly technical 
ground on which the Subordinate Judge 
held that the suit was barred by limitation 
is, therefore, ill-founded. 

Point No. ?.—That the suit is barred 
because the mcrtgageis a usufructuary 
mortgage. The authority cited is a Division 
Bench ruling of this Court— Mohammad 
‘Abdullah v. Mohammad Yasin, 141 Ind. Cas. 
377 (1). In that judgment, it was held 
that a certain mortgage was purely a 
usufructuary mortgage as defined in 
Y s. 58(d), Transfer of Property Act, and 
(1) 141 Ind. Oas. 377; A I R 1933 Lah. 151; 34 PL 
R 245; Ind. Rul, (1933) Lah. 113, 
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that under s.67a suit for gale would be 
incompetent. It was also held that the 
insertion of a personal covenant to pay 
the mortgage debt on demand would not 
alter the character of the mortgage and 
give the mortgagee a right to sell the 
mortgaged property. The following is the 
definition of a usufructuary mortgage in 
8.58 (d), Transfer of Property Act, as 
amended in 1929. 

“Where the mortgagor delivers possession [or 
expressly or by implication binds himself to deliver 
possession] of the mortgaged property to the mort- 
gagee and authorises him to retain such pos- 
session until payment of the mortgage money and 
to receive the rents and profits accruing from the 
property for any part of such rents and profits 
and to appropriate the same] in lieu of interest, 
or in payment ofthe mortgage money, or partly in 
lieu of interest [or] partly in payment of the mort- 
gage money, the transaction is called a usufructuary 
Mortgage and the mortgagee a usulructuary mort- 
gagee,” A 

The exception to s. 67 states that nothing 
shal] authorise a usufructuary mortgagee 
as such to institute a suit for sale A 
familiar example of a usufructuary mort- 
gage is a mustajri under the Alienation of 
Land Act. The principle underlying the 
statutory prohibition is: 

“The essence of a usufructuary mortgage is that 
the mortgagee looks to the rentas and profits for 
the satisfaction of his advance and inasmuch as 
no time is fixed for payment, there can be no 
forfeiture. It is this forfeiture that gives right to 
the remedies of foreclosure and sale and in its 
absence the mortgagee is not entitled to the remedies 
that spring out of it (Gour's Law of Transfer in 
British India, Vol. 2, p. 9. 9).” 

But in my opinion the present series 
of mortgages donot constitute an usufruc- 
tuary mortgage. Olause (2)of the original 
mortgags, dated March 9, 1918, no doubt 
says: ‘The amount of rent of the morte 
gaged property realised by the said mort- 
gagee shall be taken credit for’, but cl. (6) 
says: 

“If the entire martgage money and the balance 
of interest arenot paidat the termination of the 
said period, the rate of interest and the conditions 
of this mortgage deed shall continue as before 
even after the expiry of the term. The said mort- 
gagee shall be competent to recover the amount 
due to him on demand. In case of default, the 
said mortgagee can recover the entire amount dua 
to him from the mortgaged property, our person 
and our other property of all kinds, jointly and 
povaa through Court, together with the costs of 

ourt.” 


A mortgage with these clauses is an 
anomalous mortgage as defined in s. 58 (g), 
Transfer of Property Act: 

“A mortgage which is not asimple mortgage, a 
mortgage by conditional sale,a usufructuary mort- 
gage, an English mortgage or a mortgage by 
deposit of title deeds withinthe meaning of this 
section is called an anomalous mortgage.” 
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The name is suitable because while this 
mortgage contains one clause which would 
make it a usufractuary mortgage, another 
clause provides in the most explicit terms 
for recovery of the amount due from the 
mortgaged property. Therefore, as the 
mortgage relied upon is not a usufruc- 
tuary mortgage the ban of sa. "8 has 
no application nor has the judgment: 
Mohammad Abdullah v. Mohammad Yasin, 
141 Ind. Cas. 377 (1). 

Point No. 3.—That where there is a sub- 
mortgagee he alons -can sue. The Subordi- 
nate Judge relied for this proposition on 
Kanhai Lal v. Malu Deo Prasad, 18 Ind. 
Cas. 389 (2) and Chela Ram v. Walidad (3). 
A head-note to Kanhai Lal v. Malu Deo 
Prasad, 18 Ind. Cas. 389 (2) does indeed 
contain a passage: 

“After the original mortgagee has made an 
assignment by way of sub-mortgage, he is not 
entitled to exercise a power of sale as‘ against the 
mortgagor.” | 

In that cass, however, it would appear 
that the original mortgagee transferred 
her entire rights to the sub-mortgugee as 
the body of the judgment uses the word 
si ; n e 

assignment’. Inthe presentcase the sub- 
mortgage was not for the full righ's of tbe 
present plaintifis which they purchased 
for Rs. 52,009 odd and sub-mortgaged for 
Rs. 40,000. i. e. they retained a substantial 
interest in the property. Tne body of the 
judgment in Kanhai Lal v. Molu Deo Pra- 
sad, 18 Ind. Oas. 329 (2) is not quite the 
same as the head-note. It says: 

“The sub-mortgagee by virtue of the assignment 
is not only entitled to the usual remedies against 
his own mortgagor buthe is also entitled to a 
remedy against the original mortgagor. The posi- 
tion of the original mortgages after a sub-mortgage 
becomes asit were that of a surety, the sub- 
mortgagee becoming the creditor while the original 
mortgagor remains the debtor ... After assign- 
ment the original mortgagee isnot in a posi- 
tion to bring a suit for sale against his mort- 
gagor.” 4 4 A 

ĮI agree if the assignment is of the mort- 
gagee's entire rights, Chela Ram v. Wali- 
dad (3) laid down that: 

“The purchasers of a sub-mortgage of property 
are entitled to retain possession of it against the 
original mortgagor's representatives until the 
amount due under the sub-moritgage is paid 
off, and -are not obliged to see their remedy 
against their own transferor, 4. e., the original mort- 
wagee.” : i 

The judgment also laid downat p.111 
that the sub-mortgagee may sue the mart- 


gagor for recovery of his money from the. 


mortgaged property. The only thing that 
(2) 18 Ind. Cas. 389. 
(3)31 P (R 1900; 219 P L R 1900 (F B). 

„ (4) 18 A 113; A W N 1896, 8. . 
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can possibly help the present defendants is — 


a dictum that there is 
difference between assignment and sub- 
mortgage. Gour's Law of Transfer in 
British India, Volume (II), p. ¢88, in 
discussing the incidents of sub-mortgage 
states: . 

“The position of the mortgagee in relation to the 
sub-mortgagee is closely analogous to that ofa 
surety andhe is thus entitled to recover the debt 
from the original debtor but which he is bound to 
pay over tothe sub-mortgeges in discharge of the 
sub-mortgage.” 

In Ganga Prasad v. Chuni Lal (4) a 
distinction was made between a sub-morl- 
gage and an assignment. The mortgagee 
made a sub-mortgage without assigning his 
mertgage and it was held that the sub- 
mortgagee could not bring a suit for the 
sale of the property originally mortgaged. 
This was no doubt distinguished in Ram 
Sanker Lal v. Ganesh Prasad (5) which held 
that: 

“A sub-mortgeges of mortgagee rights in im- 
movable property is entitled to a decree for sale 
of the mortgages rights of his mortgagor.” 

It was not said that the prior mortgagee 
could not bring a suit. We were referred 
to Narain Vithal v. Ganoji (6) which lays 
down: 

“In a suit for the redemption of. land which 
has been sub-mortgaged by the mortgagee in which 


‘suit the mortgagees are co-defendants, the mort- 


gagee is entitled to have an account taken of the 
sub-mortgage. The judgment should direct an 
account of what is due to the original mort- 
gagee and then of what is due to the sub- 
mortgagee.” 


The present case is almost the converse 
of that one. The matter would be free 
from difficulty if the mortgagees and the 
sub-mortgagee had united to bring their 
suit, but if the sub mortgagee for any 
reason does not wish to be joined as a 
plaintiff, I cannot see either in authority 
or in principle any ground for holding 
that the mortgageo cannot bring the suit 
to assert the right which is still vested in 
him. 1 would, therefore, accept the appeal, 
reverse the judgment of the Subordinate 
Judge and remit the case to his Court for 
Procedure in accordance with law. Stamp 
On appeal to be refunded. Oosts of this 
hearing to be borne by the defendants. 
In the course of his judgment the Senior 
Subordinate Judge said: 

“In view of my findings on Issues Nos, 6 and 9, 
it is needless for me to comment on any other 
a except Issue No. 7 which relates to limita- 
10R. 

He went on, however, to add that the 
plaintiffs had succeeded in establishing 
(5) 29.4 385; 4 A L J 273; A W N 1907, 97 (F B). 

(6) 15 B 692. 


no essential’ 


a) 
` 


“tS 
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that the property in dispute was mort- 
gazed to Mool Chand & Co., that 
the plaintiffs were their legal successors- 
in-interest and that the sale in favour of 
the plaintiffs was not benami. He gave no 
reasons for these opinions and none of 
these points have been argued before us 
especially in view of the introductory words 
of his paragraph. I would hold that there 
is no finding on these points. and as the 
issues dealing weth them haveto be re- 
decided, reasons may be given for the 
findings 


` 


Dalip Singh, J.—I agree. 
D. è Case remanded. 


MADRAS HIGH COURT 
Letters Patent Appeal No. 97 of 1937 
November 30, 1937 
VENKATASUBBA Rao AND ABDUR RAHMAN, JJ. 
K. SUNDARAM AYYANGAR— APPELLANT 


versus 
OFFICIAL RECEIVER, TRICHINOPOLY 
-—RESPONDENT. 

Mortgage—Suit on—Application by mortgagee for 
appointment of Receiver—Mortgagor becoming in- 
solvent—Official Receiver impleaded—Application for 
appointment of Receiver granted in presence of 

ficial Receiver and mortgagee appointed Receiver 
—Court directing Official Receiver to furnish 
Mortgagee-Receiver with particulars regarding'leases 
A ng by him—Offictal Receiver held bound by the 
order, 

In a suit on a mortgage, an application for the 
‘appointment of a Receiver was made by the mort- 
gages. The mortgagor became an insolvent and the 
Official Receiver was made a defendant, In the 
presence of the Official Receiver and after an objec- 
tion by him the mortgagee was appointed a Receiver. 
On the application by the Mortgagee-Receiver the 
Oourt directed the Official Receiver to furnish him 
with particulars regarding the leases granted by 
him (the Official Receiver) : 

Hold, that it made no difference that the person 
against whom the order was made happened to be 
the Official Receiver; he was a.party to the suit 
and was bound bythe order made in his presence. 
The Official Receiver, as much as any other party 
tothe suit, was bound by the orders of the Oourt. 

L. P. A. against the judgment of Mr. 
Justice Burn, dated October 1, 1937. 

Mr. K. G. Srinivasa Aiyar, for the Ap- 
pellant. 

Mr. M. S. Vaidyanatha Aiyar, fcr the 
Respondent. 

Venkatasubba Rao, J.—This is a mort- 
gage suit in which tke plaintiff applied for 
“ the appointment of a Receiver, Tha mort- 
` gagor who had become an insolvent, was 
impleaded as defendant No. J and his 
assignee, the Official Receiver, was joined as 
the fifth. In the presence of the latter and 
after objection by him, the plaintiff him» 
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self was appointed as Receiver. The Official 
Receiver having granted certain leases of 
the property, the plaintiff as Receiver 
applied first that the former should be direc- 
ted to furnish certain particulars regard- 
ing the leases, and secondly, that he should 
be directed to deposit the moneys collected 
by him. The lower Court allowed the 
application and Bern, J. set aside that 
order. In this Letters Patent Appeal, the 
correctness of the learned Judge’s order is: 
attacked. We fail to see how the lower 
Court’s order of appointment of Receiver 
can be attacked. The plaintiff was appoint- 
ed Receiver on September 3, 1934, and the 
order appointing bim has become final. 
How the Receiver’s application to direct 
defendant No. 5 to give him certain parti- 
culars can be said to be incompetent, we 
are unable to follow. For the Receiver to 
carry out his duties the information asked 
for is necessary. It is difficult to support 
the learned Judge's statement that Official 
Receiver is not subject to the directions of 
the Civil Court. It makes no difference 
that the person against whom the order 
is made happens to be the Official Receiver; 
he is a party tothe suit and is bound by 
the order made in his presence. The Official 
Receiver, as much as any other party to 
the suit, is bound by the orders of the 
Court, This being so, the first part of t:e 
order is a perfectly proper one and no 
possible exception can be taken toit. The 
plaintiff cannot carry on tke administration 
without the parliculars being furnished and 
this part of the order therefore is, as 
already stated, unassailable. 

Paesing on to the second part of the 
order relating to the deposit, the applica- 
tion falls to be considered under two main 
headings : (i) as regards the moneys col- 
lected by defendant No. 5 before the Re- 
ceiver order; (ii) as regards the amounts 
collected subsequent to the order, they fall 
under two sub-groups, ʻa) those that 
accrued due before the order, and (b) those 
that accrued due after the order. Mr, 
Muthukrishna Ayyar, the plaintiff's Counsel, 
says that his application was limited in the 
lower Oourt, and that it is so limited here, to 
the moneys falling under the second head- 
ing alone. That the plaintiff is entitled to 
the moneys that accrued due after the 
Receiver order, t. e., moneys falling under 
group 2 (b), is admitted by the Counsel 
for the Official Receiver. The lower Court, 
while allowing the plaintiff's application, 
reserved the question ofthe ownership of 
the amounts falling under group 2 (a). 
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That seems to be thétrue interpretation 
of the order of the learned Subordinate 
Judge and Mr. Mathukrishna Ayyar is 
willing to adoptit. That is to say, the 
lower Court's order relating to the deposit 
must be taken to be limited to the moneys 
falling under the two sub-groups of the 
sec nd main heading above. We fail to 
to see how in those circumstances the 
_ Official Receiver has any ground of com- 
plaint at all. We therefore reverse the 
order of Burn, J. and restore that of the 


Subordinate Judge. Wemake no order as 
to costs. h 
N.-D. Order set aside. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 76 of 1936 
July 1, 1937 
DALIP SINGH AND Skemp, JJ. 
Chaudhri HAKAM ALI— PLAINTIFER— 
APPELLANT’ 
versus 


HASHU—Derenpant—Responpent 

Civil Procedure Code (Act V of 1903), O. VI, 
r. 17—Contract of sale of land—Suit on, for pzs- 
session—Saie found void due to defect in sanction 
under Punjab Colonization of Government Lands 
Act—Plaintiff not claiming in alternatie, return 
of purchase money— Whether should be allowed tə 
amend plaint or should be referred to another suit 
Punjab Colonization of Government Lands Act 
(V of 1912), ss. 3, 19— Letter of Commissioner 
authorizing ‘ Collector of District" to sanction sale 
-Collector held does not include Settlement Officer 
having powers of Collector. ; 

The plaintiff sued for possession of the land 
which was subject tothe conditions of the Punjab 
Colonization of Government Act, which had been 
sold to him, saying that possession had not been 
given, The sale was found to be void owing to 
invalid sanction. In the plaint ths plaintiff had 
not claimed an alternative relief forthe return of 
the purchase money which was paid under the con- 
tract : i 

Held, that the plaintiff should be allowed to 
amend the plaint and he should not be referred to 
a separate suit. Hashu v. Chaudhri Hakam Ali 
162 Ind, Cas. 557, reversed. 

When the Uommissioner by letter empowers “ the 
Collector of a District" to sanction sale under s. 19, 
Punjab Colonization of Government Lands Act, 
“the Collector” does not include the Settlement 
Officer with powers of a Collector. 

L. from the decree of Mr. Jus- 
tice Bhide, dated March 3, 1936, and repor 
ed in 162 Ind. Cas. 557. 

- Mr. Abdul Majid, for the Appellant. 

Mr. Abdul Karim, for the Respondent. 

Skemp, J.—This Letters Patent Appeal 
has arisen in the following circumstances: 
The land in suit is situate within the limits 


of the’ Lower Ohenab Canal Colony and is: 
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subject to the conditions of the Coloniza- 
tion of Government Lands (Punjab) 
Act, 1912. On November 2, 1922, the 
defendant sold the land to the appellant 
by registered deed being only a tenant 
at the time. According to the registered 
deed Rs. 200 had been paid in advance; the 
balance of Rs. 2,300 was paid in cash 
before the Sub-Registrar. On January 
11, 1923, the respondent applied to the 
Collector of tbe Lyallpur District for sane: 
tion. This application was actually put up 
before Mr. J.D. Penny, Settlement Officer, 
Lyallpur, who had the powers of a Collector. 
He called for a report.from the Assistant 
Cclonization Officer, which was to the effect 
that proprietary rights could not be given 
until the malikana on the whole khata had 
been paid. Mr. Penny then gave formal 
sanction to the sale and on June 9, 1923, 
the sale formed the subject of a mutation 
in the revenue records. 

On February. 7, 1934, the plaintiff sued 
for psssession of the land which had been 
suld to him, saying that possession had not 
been given. Tne defendant took all 
possible defences. He pleaded that the 
consideration had not been paid and also 
that the sanction of the Commissioner to the 
sale, cs required by law, had not been 
obtained and that the sale was, therefore, 
void. The trial Judge dismissed the suit on 
the merits, but the learned District Judge 
accepted the appeal. He found that the 
deed of sale had been executed and con- 
sideration had been paid in full. As to the 
question of the Commissioner’s sanction; he 
allowed the plaintiff to bring on-the record, 
two documents Exs. P. A and P. B. which had 
been obtained from the office of the Commis- 
sioner of Multan with very great difficulty: 
He held that the Commissioner under s°-19,, 
Oolonization of Government Lands 
(Punjab) Act, had empowered Mr. Penny to: 
sanction sales as Collector and that the 
sale was good. He granted the plaintiff the 
decree he sought, 

The defendant appealed to the High “lourt 
and Bhide, J. held that the sanction 
Es. P.A. actually granted by the Commis- 
sioner applied in terms only to the Collector 
of the district and not to Mr. Penny, Settle- 
ment Officer, as Collector. He therefore 
accepted the appeal and dismissed the suit. 
A suggestion was made before him that‘the . 
plaintiff might at least be granted refund, 
of the money hehad paid under the contract 
but the learned Judge thought that, a. 
separate suit" should be ‘lodged. The. 
plaintiff has lodged & Letters Patent: Appeal, 


1938 . 


a ‘certificate being given by the learned 
Judge in Ohambers, and three points have 
been argued before us; (1) What is the 
effect of Ex. P. A. ? (2) Whether the 
Plaintiff had actually acquired proprietary 
rights ? and (3) Whether the plaintiff, if 
unsuccessful otherwise, should not be 
-allowed a refund of the money which he has 
paid ? 

“On the first point it is necessary to con- 
sider the law. Section 3, Colonization of 
Government Lands Act (1912) lays down: 

““Oollector” means the Collector of the district as 
described in the Punjab Land Revenue Act, 1887, 
and includes any offices appointed by the. Local 
Government to perform all or any of the functions 
and exercise all or any of the powers of the Collector 
under this Act.” 

Mr. Penny, Settlement Officer, was 
gazetted with all the powers of a Collector 
subject to the control of the Deputy Com- 
missioner, Lyallpur, under the authority 
of this s. 3 by Gazette Notification dated 
December 2, 1920. 

Section I9 of the Act lays down: 

“None of the rights or interests vested in a tenant 
under this Act shall without the consent in writing 

* of the Commissioner or of such ofticer as be, may by 
written orderempower in this behalf be transferred 
or charged by any sale, exchange, etc.” 

The Act came into force on June 6, 1912, 
ani on July 26, 1912, in Ex. P. A. the Com- 
missioner wrote to the Deputy Commissioner 
of Lyallpur, saying: 

“I hereby empower the Collector of the Lyallpur 
District to sanction transfer of rights unders. 19 of 
Act V of 1912." 

Exhibit P. B. is a etter, dated June 

' 10, 1935, from the Commissioner to the 
Deputy Commissioner, Lyallpur, saying the 
words “the Collector of the - Lyallpur 
District” in the letter of July 26, 1912, 
should be interpreted as applicable to the 
Settlement Officer, .Lyallpur, as well as the 
Deputy Commissioner, Lyallpur. This letter 

. Was written after the trial of the present 
action in the original Court was completed 
and the learned District Judge quite rightly 
held that it could not possibly affect the 
present action. The question for determina- 
tion then is whether the words “the Oollector 
of the Lyallpur District” include the Settle- 
ment Officer of Lyallpur. He had been 
endowed sith all the powers of a Collector 
subject to the ccntrol of the Deputy Oom- 
missioner of Lyalipur. 


In our opinion, the words in the letter do 
not include the Settlement Officer as 
Collector. Section 3 of the Act itself, as 
already quoted, makes a distinction between 
the Oollector of the District and any officer 
‘ppointed to perform functions or exercise 
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powers as Collector. The appeal fails, 
therefore on the main point. As to the 
second point, prima facie the finding of the 
learned District Judge on this point isa 
question of fact and after hearing Mr. Abdul 
Majid we see no reason to differ from this 
finding. On the third, point however, we do 
not see why the plaintiff should net be 
permitted to amend his plaint in order to 
obtain the recovery of Rs. 2,000 under the 
contract. The necessary findings of fact 
have aiready been arrived at by the learned 
Dis'rict Judge in consequence of untrue 
pleadings made by the defendant and we 
do not see any reason why the plaintiff 
should be referred to a separate suit which 
might now possibly be barred by time. 

The learned Counsel for the respondent 
has also contended that there could be no 
pleading in the alternative for a refund of 
the money in case the contract was held to 
be void, and secondly, that he should be 
given an opportunity to prove that the 
plaintiff knew all along that Mr. Penny’s 
sanction was not a good sanction. Neither 
of these arguments has any force. We 
therefore accept the Letters Patent Appeal to 
this extent that we allow the plaintiff time 
until July 13, to pay intothis Court, the court» 
feeon Rs. 2,500. If he does so, he will be 
granted. a decree for recovery of this 
amount from the-defendant. In view of 
the circumstances, the parties are to bear 
their own costs throughout, 


D’ =: Appeal partly allowed, 





ALLAHABAD HIGH COURT | 
Second Appeals Nos. 962, 963 and 1603 
of 1935 and 433 of 1936 
November 29, 1938 
Brenner AND VERMA, JJ. 


’ BHOLA NATH anp ANOTHER—DBFENDANTS 


-~~APPRLLANTS 
versus 
SHIV SINGH AND ofuers—Derenpants 
— RESPONDENTS . i 
Agra Pre-emption Act (XI of 1822), as. 19, 20— 
Scope of Act—Whether contains whole law of pre- 
emption—Court, if can have recourse to rules of 
pre-emption existing prior to Act but having no 
place tn it ~Scope of s. 19—It deals only with 
capacity of plaintiff to bring suit for pre-emption 
and does not involve consideration of transfer by 
vendee—Sale of zemindari shares in mahal to B who 
share in mauza in which mahal 


pendency of suit B making gift toidol which was 
under hie management and which was owner of 
zemindari sharesin mahal—Plaintiffs held, entitied 


$o pre-empt, 
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The Agra Pre-einption Act was intended to 
consolidate and amend the law relating to pre- 
emption and therefore the Act purports to con- 
tain the whole of the law of pre-emption in the 
province and the Act does not intend thatthe’ 
Courts should have recourse to former rules of 
pre-emption which find no mention in the Act. 
Before the Act the law of pre-emption was in a 
state of considerable confusion in the province and 
the Act was enacted to define exactly what was the 
law of pre-emption. |p. 627, col. 2.] 

The natural interpretation of 6, 19, Agra Pre- 
emption Act, is that it deals with the capacity of 
the plaintif to bring a suit for pre-emption. 
Section 19 does not involve the consideration of 8 
transfer by a vendee. The Legislature appears to 
have dealt with the right of the plaintiffs in s. 19 
and how far that right may be lost by transfers or 
loss of interest of the plaintiff. To introduce 
considerations applying tothe defendants in such 
asection would be to introduce other idea. The 
Legislature did not intend that other questions 
should be dealt with ins, 19 than the capacity of 
the plaintiffs. [p. 628, col. 2.] 

. The plaintifis brought their three suits for 
pre-emption on May 12, 1934, against the vendee, to 
pre-empt three sales effected by the persons relating 
to zemandazi shares in a makal. B, the vendee had no 
gemindari share in the mauga in which the mahal 
was situated, During the pendency of the suit B 
made a deed of gift of the three zemindaré shares 
to an idol who was under his management and 
who was the owner of a zemindari share in mahal 
in which the three zemindari shares lay. The gift 
deed made no reference to the right of pre-emption: 

Held, that the plaintiffs were entitled to pre- 
empt the sales. The transfer made to the idol being 
a gift and nota sale; itcould not be said that 
it was made by virtue of the idol's preferential 
right of pre-emption. B being himself the manager 
of the idol in taking the sale for himself necessarily 
gave his assent as manager to the sales- being 
made to himself in hie personal capacity, the idol 
had therefore lcst its right of pre-emption and 
could not exercise it again when the plaintiffs had 
come to Court to enforce their right. Munshi Ram v. 
Maghar Mai (7), relied on. Malik Singh v. Shiam 
Las (5), and Haider Husain v. Puran Mal (6) 
distinguished, [p. 629, col. 2.] 

[Case-law discussed. ; 


.Đ. As. from the decision of the Addi- 
tional Sub-Judge, Agra, dated March 
2x, 1935. 

Messres. 9. K. Dar, B. Malik and 


J. Swarup, for the Appellants. 
Mr. P. L. Banerji, for the Respondents. 


Bennet, J.—These are three ccnnected 
second appeals brought by defendants 
(1), Bhola Nath and (2) Sri Thakur 
Radha Krishnaji Maharaj through Bhola 
Nath against the plaintiffs. The plaintiff 
` brought three suits for pre-emption and 
. those suits were dismissed by tke trial 
Court but decreed by the lcwer Appellate 
Ccurt. The suits were brought on the 
following three sale deeds by Nanhay, 
Dhandco, Kundan and others in favour of 
Bhola Nath, appellant No. 1, and zamindari 
shares were sold in Mahal Sookha of Mauga 
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Jagnair: (1) sale deed dated May 22, 1433, 
for Rs. 400, (2) sale deed dated June 1, 1933, 
for Rs. 200: and (3) sale deed dated June 
29, 1933, for Rs. 200. The plaintiffs brought 
their three suits for pre-emption on May 
12, 1934, against the vendee, Bhola Nath, 
who was admittedly a person who has-no 
zamindari share in Mauza Jagnair. The 
plaintiffs have zamindari shares in Mauza 
Jagnair but in another mahal. The 
defendant Bhola Nath pleaded in. his 
written statement that prior to the suit on 
April 30, 1934, he had made a deed of gift 
of the three zaminda7i shares to appellant 
No. 2, the Tbakurji, who is under his 
management and that the Thakurji is the. 
owner cf a zamindari- share in Mahal 
Sookha, Mauza Jagnair, in which the three 
zamindari shares lie and therefore the suits 
were not maintainable. The plaintiffs 
therefore impleaded the idol as defendant 
No. 2 and Bhola Nath filed written state- 
ments on behalf of the idol that as the idol 
was impleaded after the expiry of one year 
from the dates of the sale deeds, the suits 
were time-barred. The plaintiff replied by 
pleading that the sale deed tothe idol was 
fictiously ante-dated and that the real date 
of that sale deed was the date of registra- 
tion, May 19, 1934, and therefore as the 
sale deed was executed during the pendency 
of the suits, the sale deed could not affect 
the rights of the: plaintiffs as provided.by 
s. 52, Transfer of. Property Act. In the 
Courts below the ‘case was contended on 
the question of fact as to whether the sale 
deed in favour of: tbe idol was during the 
pendency of the suit or prior to the suit: 
On that question.of fact the trial . Court 
held that the sale deed was prior to the suits 
and dismissed the suits and the. lower 
Appellate Court has held that the sale deed 
was executed during the pendency of the 
suits and has decreed the suits for pre- 
emption. When the second appeals were 
filed in this Court, it was this question of 
fact which was contended and some other 
points were raised. goti 
Mr. Dar on behalf of the appellants did 
not argue any of these grounds but he 
argued the appeals on the ground that 
assuming the finding of the Court below 
that the sale deed by Bhola Nath-:to the 
Thakurji was executed during the pendency 
ofthe suit, still the plaintifis had no right 
to preempt. He based his case on certain 
rulings and his point was that the transfer 
had been made to a cc-shérer, the Thakurji, _ 
who had a superior right of pre-emption to 
the plaintiffs as the Thakurji had a chare 
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in the same mahal asthe vendors and the 
plaintiffs had a share in the same village 
but in another mahal. He asserted that 
for these reasons, the plaintiffs had no 
longer a subsisting right of pre-emption as 
soon as the deed of gift was made and that as 
this has taken plave befcre the decree 
of the trial Court, the plaintiffs therefore 
were not entitled toa decree for pre-emp- 
. tion. Learned Coungel for the appellants 
has relied on tke following rulings. In 
Manpal v. Sahib Ram (1), there was a 
Full Bench ruling in the year 1905 in which 
this question was raised under the 
customary. law of pre-emption which was 
then in force in these provinces. But the 
question was decided on the pleadings in 
that particular suit as is shown on 
p. 940. On p. 547* their Lordship observed: 
vit is uunecessary in this view of the case to con- 
sider the difficult question which arises upon the 
construction of s.52 (Transfer of Property Act) and 


we abstain from offering any opinion upon that 
question, 


- After this ruling there: was the Agra 
Pre-emption Act passed (Act XI of 1922), 
which came into force with the sanction of 
the Governor-General on February 2, 1923. 
This Act is stated to be “an Act to consoli- 
date and amend the law relating to pre- 
emption in the Province of Agra.” 
Sections 19, and 20 of this Act originally 
provided as follows ; 

‘19. No decree for pre-emption shall be passed in 
favour of any person unless he has a subsisting 
Tight of pre-emption at the time of the decree, but 
- where a decree for pre-emption has been passed in 

favour of a pant whether by a Court of first 
instance or of appeal, the right of such plaintiffs 
shall not be affected by any transfer or loss of his 
interest occurring after the date of such decree. 

20. “No suit for pre-emption shall ‘lie where the 
purchaser has, prior to the institution of such suit, 
transferred the property in dispute to a person, having 
a tight ‘f pre-emption equal or superior to that of 
the plaintiff, or has acquired an indefeasible interest 
in the mahal which if existing at the date of the 
sale or foreclosure would have barred the suit.” 

‘The next ruling after the Act was Bachan 
Singh v. Bijai Singh (2), but the sale deed in 
that ruling was dated December 15, 1922, 
and being before the Act, the ruling does 
not refer tothe Pre-emption Act. The rule 
laid down in that case was that where pend- 
ing a suit for pre-emption the vendee selis 
the property to one having an equal right to 
pre-empt, the proper procedure 1s to divide 
the property between the plaintiff and 
vendee’s vendee. Now withthe passing of 
the Act it appears to us that this question 

(1) 27 A 544; 2A L J 428; A WN 1905 94 CF B). 


(2) A-I R 1926 All 180; 90 aR. 
Pree ert ; 90 Ind. Cas, 238;48 A 
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as tothe right of a transferee was dealt 
with in s. 20 of the Act. The argument 
was made to us that s. 20 in regard to 
transfers only deals with a part of the law 
so far as the transfers are made prior 
to the institution of the suit and as regards, 
transfers made pendente lite, the Act is 
silent and the Oourt should decide accord- 
ing to the law before the Act contained in 
rulings such asthe ruling in Bachan Singh V. 
Bijai Singh (2). Learned Oounsel contended 
thats. 19 of the Act provides that the plaintiff 
should have a subsisting right of pre-emp- 
tion at the time of the decree of the trial 
Court and that a subsisting right of pre- 
emption in the plaintiff: implies that there 
should not be a transfer of the property by 
the vendee to some one who has a share in 
the mahal which gives him an equal or 
superior right to the plaintiff. We have 
not been able to agree with this view of 
the law and it appears to us that the Act 
was intended to consolidate and amend the 
law relating to pre emption and therefore 
the Agra Pre-emption Act purports to con- 
tain the whole of the law of pre-emption 
in this province and the Act does not 
intend that the Courts should have recourse 
to former rules of preeemption which’ find 
no mention in the Act. Before the Act the 
law of pre-emption was ina state of con- 
siderable confusion in- this province and 
the Act was enacted to define exactly what 
was the law of pre-emption. 

The next ruling quoted was reported in 
94 A. L.J.773 and also in A. I. R. 1926 
All. 661 ([Qudrat-un-nissa Bibi v. Abdul 
Rashid (3)}. That was a case where the 
defendant vendee obtained a share in the 
village by gift during the pendency of a 
suit for pre-emption but before the decree 
in the trial Court and it was beld that the 
plaintiff was justified in bringing his suit 
but he was deprived of his right of pre- 
emption on account of the interest acquired 
by the defendant subsequent to the institu- 
tion of the suit. That was a different case 
from the present because the present case 


is a transfer by the vendee whereas the 


ruling deals with a case of a vendee acquir- 
ing an interest in the mahal. On p. 77é* in 
Qudrat-un-nissa Bibi v. Abdul Rashid (3) 


the Court held that in s. 20 the words “prior 


to the institution of such suit” cannot be 
deemed to apply to the words “has acquir- 
ed an indefeasibls interest in the mahal.” 
Admittedly, however, those words did apply 
(3) 24 AL 3773; 96 Ind. Oas. 549; A I R-1926 All 
661; 48 A 616. 
“Page of 04 A. L, JABdN pe 
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to the case of a transfer by the vendee. 
The view of the Court therefore was that 
s. 20 enacted that the acquisition of an 
indefeasible interest in the mahal by the 
vendee might be made pendente lite and 
under s. 20, Agra Pre-empticn Act, would 
bar a suit by the plaintiff preeemptor, 

“The next ruling is Ram Saran Das v. 
Bhagwat Prasad (4). In that case it was 
held that s. 20, Agra Preemption Act of 
1922, is not concerned with the effect of 

- acquisitions subsequent to the date of a 
suit for pre-emption but on a true inter- 
pretation of-s. 19 of the Act a defendant 
vendee can” defeat tke plaintifi's right of 
pre-emption, which existed at the date of 
the institution of the suit, by acquisition 
of an-intereet equal or superior to plaintiffs 
in the mahal after the institution of the 
suit but prior to the passing of the decree 
by the first Court. That again was a case 
of the acquisition of an interest by the 
vendee and not a case of transfer. As a 
result of that ruling, the Legislature amend- 
éd the Agra Pre-emption Act by Act IX of 
1929 and to s. 19 the following Proviso 
has been added: 

“Provided that no voluntary transfer made in 
favour of the vendee after the institution of a suit 


for pre-emption shall defeat any right which the 
plaintiff had at the date of such institution,” 


aud s. 20 has been altered to read as 
follows: 

“No suit for pre-emption shall lie where prior to 
the institution of such suit, the purchuser has 
transferred the property in dispute to a person, 
having a right of pre-emption equal or superior to 
that of the plaintiff, or has acquired an indefea- 
;Aible interest in the mahal which, if existing at 
the date of the sale or forcelosure, would have 
barred the suit.” 


Learned Counsel for the appellants con- 
tended that because of the Proviso to s. 19 
the intention of the Legislature apparently 
was that s. 19 should involve the consi- 
deration of a transfer by a vendee. We do 
-not consider that that interpretation is 
correct. The interpretation placed by the 
Full Bench ruling on s. 19 was no doubt 
to this effect so far as the acquisition of an 
interest in the mahal by the vendeeis con- 
cerned which was the only point before 
the Court in that case. That interpretation 
has been negatived by the Proviso added 
to 8. 19. It appears to us that as the 
Legislature desiied to alter the law as 
“expressed by the Full Bench in their inter- 
pretation of s. 19, it was a natural act for 
the Legislature to add a proviso tos. 19 
to the effect that the -interpretation of the 


f (1929) A L J490; 113 Ind. Oas, 442; AIR 1999 
Au 53: 51 A 411, 
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High Court was no longer law. But that 
does not imply that the Legislature intended 
that s. 19 should be interpreted otherwise 
in the manner in which ithad been inter- 
preted inthe Full Bench ruling. It appears 
to us rather the opposite that the Legislature 
intended that s.19 should not be interpreted 
in that manner. In our view the natural 
interpretation of s. 19is that it deals with 
the capacity of the plaintiff to bring a suit 
for pre-emption. The words used are that 
the plaintiff must have a“‘subsisting right 
of pre-emption” and the latter part of the 
section provides that.his right to sue shall 
not be affected if he loses that interest 
after the date of the decree. A right of 
pre-emption is defined by s. 4, sub's. 9, as 
meaning the right of a person on a transfer 
of immovable property to be substituted in 
place of the transferee by reason of such 
right. This is perfectly general right 
which is shared by all the co-sharers in 
the mahal cr village. Section 5 further 
defines the right of pre-emption and the 
matter of ihe existence and extent of the 
right is dealt with in the different sections 
of Oh. II. In drafting an Act, the natural 
procedure is to deal with different questions. 
in different secticns and the Legislature 
appears to have dealt with the right of 
the plaintiffs in s. 19 and how far that 
right may be lost by transfers or loss of 
interest of the plaintiff. To introduce cone 
siderations applying to the defendanta in . 
such 4 section w uld be to introduce other 
ideas and the: changes on the side of the 
defendants are dealt with in s. 20. There-is:~ 
a natural division between these two sections 
and we do not think that the Legislature 
‘intended that other questions should be 
dealt with in s. 19 tnan the capacity of the 
plaintiffe. 

The next ruling which was quoted was 
Malik Singh v. Shiam Lal \5). That ruling 
does not refer to s. 19 or s. 20, Agra 
Pre-emption Act. It deals with a case 
where there was asale-deed by the vendee 
in favour of a co-sharer and the plaintiffs 
ciaimed that sucha sale deed was invalid 
against their 1ights to obtaia a decree in 
accordance with s, 92, Transfer of Property 
Act. We have referred to the paper-book 
in this First Appeal No. 101 of 1926 and 
it showed that thesale deed by the vendee 
was executed on July 7, 1925, on the very 
date on which the plaint for pre-emption 
was filed. It may have been for these reasons 
that no reference was made to the provisions 


(5) (1929) A LJ 537; 118 Ind, Cas, 43; 4 I R 1929 
All 440, Ind. Rul. (1928) Ali 841, 
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of s. 20, Preemption Act. On pp. 538 and 
539* the judgment observed: 

“IF Umrao Singh were taking his stand only on 
‘the sale deed in his favour, he would be prevented. 
by that doctrine from depriving the plaintiffs of 
their right of pre-emption. On the other hand if 
he is claiming the right to take the property from 
the ofiginal vendee by virtue of his own preferential 
right of pre-emption, he is not basing higclaim on 
the sale deed but on his paramount title. A pre- 
‘emptor may either goto Court and sue for pre-emption 
or may induce the vendee to re-transfer the property 
to him, thereby avokling such suit A private 
transfer of this kind can be an acknowledgment of 
such a right of pre-emption and an acceptance of 
his claim, and may be made to him in recognition 
of his right.” 

The Oourt accordingly held that the plain- 
tiff's suit must fail. Now in the sale deed 
Printed in the paper-book on p. 33 it is stated 
as follows: 

“As the said property is to be pre-empted upon 
and if it is done, it will pass out of my possession 
and I will be put to trouble and will have to 
incur expenses, so it is better to sell the property 
to anyone. Thakur Umrao Singh is at present 
ready to purchase the property and he had a right 
to pean tbe property. Hence I.....have...... 
sold... 


It is to be noted thatthis ruling is to 
be distinguished from the present case 
‘ because in the present case, there is no 
mention in the deed of gift of any question 
of pre-emption having been raised and 
further a deed of gift by a vendee is 
not the same as a sale deed by a vendee 
to a person who has aright to pre-empt. 
In the latter case it may well be thata 
sale deed is executed because the purchaser 
from the vendee will bring a suit to enforce 
pre-emption unless he obtains a transfer 
of the property and it is to meet sucha 
claim that the vendee gives up his right 
in the property for a consideration. But, 
in the present case, Bhola Nath is the 
manager of the idol and was in his private 
‘capacity the vendee. It cannot be said there- 
fore that Bhola Nath wasthreatening to bring 
a suit for pre-emption against himself and 
shis making a gift tothe idol is not a sale 
to a claimant against him in recognition 
_ of the right to pre-empt of such a claimant. 
In Haider Husain v. Puran Mal (6), there 
“Was a case where the vendee during the 
pendency of a suit for pre-emptiun acquired 
a share in the mahal by virtue of a deed 
‘of gift and became a co-sharer. After 


the deed of gift, but before the passing of . 


the trial Court’s decree the Pre-emption Act 
was amended by Act IX of 1929. Two 
‘learned Judges against one -held that a 


(6) (1935) A L J 895; 157 Ind. Oas. 157; A IR 1935 
“Al 706; 58 A 63; 1935 A L R713; 8RA 15. — 
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voluntary transfer which was taken 
before the Proviso to s. 19 came into 
force was not governed by the Proviso, 
and accordingly the Proviso does not 
prevent the defendant vendee from 
defeating the plaintiff's claim. 'This ruling 
has no bearing on the question before us 
because it was not a transfer by the vendee, 
but atransfer to the vendee and further it 
was prior to the Amending Act. f 

One further ruling was shown to us, Munshi 
Ram v. Maghar Mal (7), by a Bench which 
included Sir Shadi Lal. In that case after 
the suit for pre-emption was filed, the vendee 
executed a deed of exchange With acc-sharer 
and it was held that the deed of exchange 
could not defeat the plaintiff's right of pre- 
emption even though the person who conteste 
ed the suit on the strength of the deed of 
exchange had a superior right of pre-emption 
to the plaintiff. The grounds of the decision 
are as follows: 

“Tt is to be observed that the transfer in favour 
of the appellant was not a sale, but an exchange, 
and that the deed makes no reference whatsoever, to 
any right of pre-emption. In view of the clear finding 
arrived at by the learned District Judge that, the 
transfer was not made in recognition of the right 
of pre-emption, we must hold that the appellant 
was not entitled to rely upon the transfer in order to 
defeat the claim of the plaintiff.” 

Applying this reasoning to the present 
case, we find thatin the present case as is 
admitted by learned Counsel, there was no 
reference in the deed of gift to the right 
of pre-emption and further the lower Appel- 
late Court has held as follows in the present 
case: 

“Firstly, the transfer made to respondent No. 2 
being a gift and not a sale, itis impossible to say 
that it was made to him by virtue of his pre- 
ferential right of pre-emption. Secondly, Bhola Nath 
being himself the manager of respondent No. 2, 
in taking the sales for himself, necessarily gave 
his assent as manager to the sales being made, to 
himeelf in his personal capacity. Respondent No, 2 
had therefore lost his right of pre-emption and could 
not exercise it again when the plaintiffs had come 
to Court to enforce their right.” . 

In view of these rulings, we consider that 
the decrees of the Court below are correct 
and we dismiss these second appeals with 
costs. 


S. Appeals dismissed. 


09 AIR 1921 Lah 363; 67 Ind. Oas. 304; 75 PL R 
1922, 
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RANGOON HIGH COURT 
Civil Regular No. 352 of 1937 
November 17, 1938 
SHARPE, T. 
M. L. FRIEDLANDER AND OTHERS 
—PLAINTIPRS 
versus 
CORPORATION cr RANGOON 
AND ANOTHER—- DEFENDANTS 
Rangoon City Municipal Act (VI of 1922), 3, 220— 


" Rules under—R.7 to Sch. I, Chap. IX — Notice to 


t~ 


‘convene meeting to consider report of committee called 


- Jor, as result of resolution to appointa new Legal 
` Adviser after usual advertisement—Report naming no 


” without advertisement — Appointment 


particular individual nor hinting at his appointment 
i of named 


. individual without advertisement held irregular. 


. namely that 


Although it is perfectly competent to the Rangoon 
Corporation to appoint a Legal Adviser, the power to 


~ make such an appointment has not, by the constitu- 
“ tion of the Corporation, been included 


among its 
fulfilment of a condition, 
the consent of the members of the 


powers except on the 


` Council to any appointment which may be proposed 


a 


< advertisement, 
* particular individual or even hinted at the possibility - 


has been obtained in a legal and regular manner. 
[p. 635, col- 1.] 
Where a notice says that meeting is to be con- 


< yeéned for the consideration of a report which had 


been called foras aresult of a proposed resolution 
to appoint a new Legal Adviser after the usual 
and when the report named no 


‘of any particular individual being appointed without 


the usual advertisement, it is irregular to go into 


‘the question of appointing forthwith a named in- 


= 


dividual without the usual advertisement. Moreover, 
the motion that a named individual be forthwith 
retained to act as the Corporation's Legal Adviser, 
thereby entirely dispensing with the usual advertise- 


ment, is a substantive proposition within the meaning 


of r.7to Sch. I, made under s. 230, Rangoon Oity 
Municipal Act, which cannot be discussed unless 
specified ,in the notice. Pacific Coast Coal Mines, 
Ltd, v. Arbuthnot (1) and Kaye v. Croydon Tramways 
Oo. (2), relied on. Vaman Tatyaji v. Municipality of 
Sholapur (3), MacDougall v. Gardiner (4) and 


. Municipal Committee of Myaungmya v. Paw Hlaing 


`(T), distinguished. |ibid.] 


` Mr. C. V. Foucar, for the Plaintiffs. 
` Mr. Hay, for the Defendant (Corpora- 
tion). : 

Judgment.—I have already dismissed 
defendant No, 2 from the suit, and it now 
remains for me to dispose of the plaintiffs’ 
claim as against the Rangoon Corporation. 
The material facts appear to me tobe as 
follows: Notice of the meeting of the 
Corporation to be held on January 5, 1937, 
was duly given on December 31, 1936, and 


“in the notice of that meeting appeared the 


Agenda proposed to be discussed thereat, 
in accordance with r.7 of the rules for the 
Conduct of Business, to which Rules I shall 
have to refer later, and Item No. 17 on the 
Agenda was this: 

“U Tin Baw will move the following resolution: 
Resolved that the services of the present Legal 
Adviser be terminated forthwith and a new 
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Legal Adviser be appointed after the usual advertise- 
ment.” 

At the meeting of January 5, held pur- 
suant to that notice, Item No. 17 on the 
Agenda came up for consideration, and U 
Tin Baw’'s resolution, to, which I have just 
referred was, with his permission, referred 
toa Special Committee consisting of the 
Mayor, U Tin Baw himself, Mr. Rafi~who 
was defendant No. 2 in this suit until 
yesterday—U Tuu Aung and Mr. Nelson. 
The Special Committee so appointed met on 
three occasions and discussed in detail the 
relations of the Legal Advisers to the 
Corporation. The Oommittee asked the 
Commissioner to put before it a note on the 
subject, and the Commissioner did so. The 
Committee drew up its report, which was 
signed by Dr. Murray, the Chairman, on 
September.4, 1937, Dr. Murray being then 
the Mayor. The day before Dr. .Murray 
signed that Report, namely on September 4, 
notice was given of a meeting of the 
Corporation to be held on September 7, and 
in accordance with r. 7 the Agenda was 
again included in the notice. The Agenda 
for September 17 included the following as 
Item No. 13: 

“To consider the Report of the Special Committee 
appointed to consider the resolution of U Tin Baw 
regarding the Legal Adviser to the Oorporation,” ` 

And the note was added: “Copies of the 
Report will be circulated.” They were 
presumably not circulated with the notice 
because the report was not yet complete, 
if only for the reason that the Mayor as 
Chairman of the Committee, had not by 
that date signed it, as Ihave just indicated. 
Itis admitted that before September 7, 
which wasthe day fixed for the meeting, 
copies of the Special Committee’s Report 
were in fact circulated. Any Councillor 
receiving that notice and Agenda for 
September 7, and subsequently receiving 
a copy of the Special Committee's Report 
would see that what the Committee had 
considered was the advisability of appoint- 
ing “a” (the use of the indefinite article is 
of importance) Legal Adviser. The Com- 
mittee were agreed that “a” Legal Adviser 
on fixed remuneration would be an advan- 
tage. But, though they were not 
unanimous, the majority agreed that the 
all-in fee of Rs. 1,200 a month indicated in 
the Commissioner’s Note was justified by 
the kind and importance of the extra 
work which would be entrusted to the 
Legal Adviser. The Councillor would also 
observe thatthe report concluded with this 
statement : ’ oie 

“The Committee agreed with the Oommissioner 
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that the engagement of “a” Legal Adviser be on a 
- contract for a period of five years.” 

It would also have been observed bya 
Oouncillor receiving that Notice and Agenda 
that the Commissioner's Note referred to 
the fact that personally he would welcome 
the idea of having “a” Legal Adviser 
whom he could consult. at all times and 
without restraint. for it appears that the 
Commissioner’s Note was attached tothe 
Special Committee’ report : the Councillors, 
who received the report prior tothe meet- 
ing, would also receive with it a copy of the 
Commissioner's Note. The meeting of 
September 7, was duly held and Item No. 13 
on the Agenda fell to be considered in its 
turn. The Corporation proceedings upon 

that item commenced by Mr. Nelson, who 
had been one of the members of the Special 
Committee, addressing the Corporation and 
moving: ` 

“That the Corporation do advertise the post of 
Legal Adviser on a fee of Rs. 600 a month, and that 

in the event of a suitable candidate not being avail- 
able, the Corporation make no change in their present 
method of seeking and paying for legal advice as 
required.” 

The suggestion contained in the motion 
which Mr. Nelson so moved, that the post 
of Legal Adviser should be advertised, 
followed the lines of the resolution which 
had stood in the name of U Tin Baw and 
which had been originally referred to the 
Special Committee. Mr. Nelson's proposi- 
tion was seconded, and it was opposed by 
Mr. Wellington, whose concluding remarks 
were that he felt that they ought to have 
“a” (note, again, the use of the indefinite 
article) whole time Legal Adviser to watch 
the interests of the Corporation all the time, 
He thought Rs. 1,200 was a reasonable 
figure. After a speech by Dr. Dugal, Mr. 
Sequeira said that he had nothing to add 
to what Mr. Wellington and Mr. Dugal had 
stated and he moved, what he described 
as an amendment, not merely “that the 
report of the Special Oommittee be 
accepted,” but something else in addition. 
It is to be particularly noted that his pro 
posed amendment falls into two clear-cut 
compartments. His proposed amendment 
concluded : 

“And that Mr. M. M. Rafi, Barrister-at-Law, be 
retained to act as the Corporation's Legal Adviser on 
the terms and conditione contained in the Commis- 
sioner’s Note.” 

That ameridment was seconded, and was 
supported by U Tin Aung, and Mr. Strong 
also spoke on the subject, the latter suggest- 
ing in conclusion that the post be 
advertised. Another Councillor supported 
-Mre Sequeira’s amendment,: and then U 
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Ba Glay: moved that the question be 
deferred till the following month, Mr. 
Strong seconding U Ba Glay’s motion. Dr. 
Dugal objected to the question being 
postponed and in the end U Ba Glay's 
motion to defer the question till the follow- 
ing month was put and lost, Mr. Nelson 
then replied to the debate and said that 
the Special Committee had not been asked 
to consider the selection of a candidate for 
the post of Legal Adviser and Mr. Sequeira’s 
amendment came as a surprise to him: 
personally he had no objection to Mr. Rafi 
being appointed at the proper time, 
provided he was willing to accept a fee of 
Rs 600 a month. Plaintiff No. 1, who was 
at that time a member of the Corporation, 
ross on a point of order and said that all 
that they were considering was the report 
of the Special Committee appointed to 
consider the resolution of U Tin Baw 
regarding the Legal Adviser to the Oorpora- 
tion. The Mayor ruled that the matter 
actually arose out of the resolution. Mr. 
Sequeira's amendment, namely that the 
report of the Special Committee be accepted 
and that Mr, M. M. Rafi, Barrister-at-Law, be 
retained to act as the Corporation's Legal 
Adviser on the terms and conditions con- 
-tained in the Commissioner's Note, was then 
put and carried. 

. The following day the Secretary of the 
Corporation wrote to Mr. Rafi and informed 
him that the Corporation had at its meeting 
the previous day accepted the proposal to 
retain him as the Corporation's Legal Adviser 
on an all-in fee of Rs. 1,200 a month, the 
appriatment to be for five years, on a 
contract renewable at the Corporation's 
option, and he asked whether Mr. Rafi was 
willing to accept the appointment on those 
terms. The receipt of that letter, I 
imagine, did not surprise Mr. Rafi, who had, 
itis admitted. been present the previous 
afternoon and had taken part in the 
various matters which were being con- 
sidered by the Corporation at its meeting, 
although he had very properly refrained 
from taking any part during the discussion 
on Item No. 18 in the Agenda. It is 
admitted, however, that he was in fact 
present during that discussion, I desire 
io mention at this point that the fact 
that at the meeting of September 7, there 
had been present, out of a totalof thirty- 
three Councillors, twenty eight Councillors; 
there were five absentees, two of whom had 
asked for leave of absence which had been 
granted. 

‘On September 9, Mr. Rafi wrote to the 
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‘Secretary of the Corporation informing him 


`. that he accepted the appointment on the 


. terms‘and ccnditiona referred to in the 

Secretary's letter, to which I have just 
-< referred, and the same day there was 
| executed at the City Hall an agreement bete 
ween the Ccrporation and Mr. Rafi, signed 
by the latter and by the Commissioner and 
- the Mayor on betalf of the Corporation 
and to which the Corporation’s seal was 
‘affixed. That agreement was designed to 
. give effect to the resolution which had been 
: passed two days previously. I find as a fact 
that that agreement was executed by all the 
parties to it between 4 and 4-30 Pp. M. on 
September 9. By afurther letter addressed 
to the Secretary of the Corporation and 
bearing date the same day, Mr. Rafi resigned 
his Councillorship. It isimpossible, I think, 
to say exactly at what moment of time that 


letter of resignation must be taken to have | 


been received by the Corporation or by the 
. Becretary on its bebalf, but I am satisfied 
_ that it was at least written and despatched 
by Mr. Rafi prior to the execution of the 
-agreement on that day, and in all proe 
bability it was received at the City Hall also 
- prior to the execution of the agreement. 
From the time of the execution of the 
agreement up 10 the present time, as I under- 
stand it, Mr. Rafi has been acting as Legal 
Adviser to the Corporation under and by 
‘virtue of that agreement. I have not been 
told whether he has received any remunera- 

„tion for his services. 
I think that this will be a convenient 


place at which to stop this afternoon. I will - 


resume to-morrow morning at 11 o'clock. 
[His Lordship resumed on November 181. 
Í observed in one newspaper this morning 
that there was what purported to be an 
account of these proceedings, but it omitted 
what I think was an important fact. The 
report which I saw omitted to state that 
the suit with which I am now dealing was 
also brought against Mr. Rafi and that two 
days ago I dismissed him from the suit. 
Further, from the report which I read it 
would appear as if I had reserved my 
judgment; Idid not in fact doso. I had 
started my judgment yesterday afternoon, 
but owing to the lateness of the hour it 
could not then be completed. Now, taking 
up the story of the facts from where I left 
off last evening, I think I had come to the 
evening of September $, when the agree- 
ment between Mr. Rafi and the Corporstion 
was executed, and Mr. Rafi had tendered 
hie resignation as a  Ccuncillor. [Mr, 
Foucar seid that what bis Lordship said 
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was right. His Lordship then proceeded 
further.) Two things happened on the fol- 
lowing day, September 10. In the first place, 
the Secretary of the Corporation wrote to 
Messrs. Cowasjee, Anklesaria and Cowasjee 
expressing their regret that their lopg and 
cordial association with the Corporation as 
its Legal Advisers must forthwith be ter- 
minated as the Corporation had made other 
arrangements for its legal work. Secondly, 
that same day eight Councillors gave notice 
to the Secretary of the Corporation that 
they required a special meeting of the Cor- 
poration to be convened to re-consider the 
Repcrt of the Special Committee and to 
cancel the decision at which the meeting of 
the Corporation had arrived in regard 
thereto on September 7. One of the grounds 
upon which re-consideration was desired 
was that under r. 7 of the Rules for the 
Conduct of Business (Chap. IX of Sch. I, 
to the City of Rangoon Municipal Corpora- 
tion Act, 1922): . . 

“it was notcompetent for the meeting to decide 
upon the appointment of any individual, as no 
such appointment appesred in the business to be 
transacted atthe said meeting.” 


Pursuant to that requisition, a special 
meeting of the Corporation was held on 
September 27, at which 28 out of the 
33 Councillors were present, including two 
who had not been present on September 7. 
One of those two had been one of the eight 
who had signed the requisition. After an 
introductory statement by the Mayor and 
the moving and seconding of a resolution 
by Mr. Friedlander and Mr. Auzam, res- 
pectively, that the report of the Special 
Committee ón Legal Advisers to the Oor- 
poration be re-ccnsidered, a poll was taken 
upon Mr. Friedlander’s resolution, the re- 
sult of which was that 17 Councillors Voted 
for the resclution and ten against it. Under 
r. 16 of the Rules for the Conduct of 
Business, no proposition to cancel, repeal, 
vary or add to any decision, resolution or 
order of the Corporation, shall be made or 
discussed unless either a period of not less 
than six months has elapsed since the date 
of such decision or unless at least three- 
quarters of the Councillors present assent 
to a motion, of which due notice shall have 
been given underr. 6. Since in this case, 
although there was a majority in favour 
of the resolution, there was not in fact a 
three-quarters majority of the Councillors 
present, and as the proposition was in fact 
made Jess than six months after Septem- 
ber 7, permission 10 re-open the question 
was accordingly 1efused. Mr. Friedlander 


1939 


thereupon commenced a correspondence 
- with the Secretary of the Corporation, but I 
“do not think that it is necessary for me to 
refer to any of the letters in this judgment. 
. On November 4 last year the three 
. Plaintiffs gave notice to the Corporation 
. under the provisions of s. 204, City of 
Rangoon Municipal Oorporation Act, of 
, their intention to institute a suit against 
the Corporation, and in that notice, they 
. set out what they Baid was their cause of 


` action and the other matters required by - 


that section. Itis admitted that no reply 
to that notice was sent by the Corporation. 
. It is also admitted that the notice was not 
brought to the notice of the Corporation at 
<. any one of its monthly meetings, After the 
‘ expiration of something like a little more 
than one month after the giving of that 
_ notice, namely on December 13 last year, 
. these three plaintiffs instituted this suit 
against the Oorporation asking for an in- 
_ junction restraining the Corporation from 
giving effect to the resolution and agreement 
“and from making any payments to Mr. 
Rati purporting to be payments in respect 
of the agreement. In the Agenda for 
January 4 of this year, contained in the 
notice of the meeting to be held that day, 


there appeared an Item No. 44 as follows; 
“To consider and record the plaint filed by Mr, 
M. L. Friedlander, No. 86, Barr Street, Mr. A. Sattar, 
No. 88, 37th Street, and U Ba Yin, No. 663, Merchant 
Street, against the Corporation of Rangoon in Civil 
Regular No. 352 of 1937 of the High Court of Judi- 
| cature at Rangoon.” 


“Copies of the plaint,” said the notice, 
“have already been circulated.” By this 
time a new Council had been elected as the 
“result of an election held in November of 
last year, and on January 4, 1938, the first 
meejing of the new Council was held, at 
which all.33 Councillors were present, of 
whom 19 were newly elected members. Mr. 
Friedlander was no longer a Councillor. 
The meeting could not be concluded on 
January 4, and it was adjourned till the fol- 
lowing day, On the following day Item 
"No. 44 in the Agenda came up for conside- 
ration. The attendance of the Oouncillors 
on the second day was only 26, out of the 
total number of 33 Item No. 44 was dis- 
posed of in the following way : 

“(i) Recorded: the plaint filed by Mr. M. L. 
Friedlander, etc... ......Copies of the.........plaint were 
circulated and laid on the table,” 

The institution of the suit having been 
recorded, Mr. Wellington moved “that the 
Commissioner be instructed to take the 
necessary steps to defend the suit.” 

Mr. Sequeira, the Ovuncillor, who, it will 
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be remembered, had proposed the amend- 
ment to Mr. Nelson's motion on September 
7, seconded Mr. Wellington's proposal, which 
was putand carried. The next monthly 
meeting of the Corporation was held on 
February |. At that meeting Mr. Auzam 
proposed to ask ten questions pursuant to a 


- notice which he had given, and Mr. Welling- 


ton proposed to move a resolution pursuant 
to a notice which he, tco, had given. Mr. 
Auzam’s proposed questions and Mr. Wel- 
lington’s proposed resolution related to the 
matter of Mr. itaf’s appointment as Legal 
Adviser to the Corporation, and before 
either the questions were put or the resolu- 
tion proposed, the Mayor said that he had, 
after careful consideration, come to the 
conclusion that it would not be advisable 
to proceed with either the question or the 
resolution as the whole matter was sub 


|. judice, and he expressed the hope that both 


Mr. Auzam and Mr. Wellington would 
withdraw the questions and the resolution, 


. respectively. They both did so. 


Those, 1 think, are the relevant facts, 
Before passing on to a consideration of the 
law applicable to this subject, I desire to 
point out three things as being, I think, of 
importance in relation to the facts. The 
first is that from the commencement of this 
controversy, (I think that is perhaps the best 
word to use) the suggestion had been that 
the then Legal Adviser's appointment should 
be terminated and that anew Legal Advi- 
ser should be appointed after the usual 
advertisement. That any new appointment 
was to be made only after the usual advertise- 
ment is, I think, the most important fact to 
bear in mind, From the commencement it 
was apparently, so far as one can judge 
from the minutes, in everybody's mind that 
the new appointment, if any change was to 
be made, should be made after advertise- 
ment, which was the usual method. Mr. 
Hay has suggested that it would be beneath 
the dignity both of a member of the Bar, 
and also of an Advocate of this Oourt who 
was nota member ofthe Bar, to apply for 


appointment as Legal Adviser in answer to a 


public advertisement. It does not seem to 
meto be in the least derogatory to the 
position of an Advocate. Appointment after 
advertisement is a commonplace thing not 
only here in Burma, as we can see almost 
every day in the press, but also in England 
and in other parts of the Empire. 

The second matter to which I wish to 
call attention as being an important fact—~ 
and I hinted as to its importance yesterday 
at the commencement of my judgment—~ 
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“ig the use of the indefinite article in the 
report of the Special Committee. The reso- 
lution which had been referred to them for 
` consideration and [report was a resolution 
suggesting possibly a new appointment, but 
in any event the appointment of an un- 
known and unnamed individual after the 
usual advertisement, and the Special Com- 
mittee in its report made no mention of 
any special individual as a proposed candi- 
- date, but followed the wording of U Tin 
Baw’s resolution and spoke of the appoint- 
ment of “a” Legal Adviser on new terms, 
which was what U Tin Baw had originally 
“moved. 

The third matter of importance which 
I think appears from the facts as I have 
detailed them is this; Mr. Rafi was present 
at the meeting of the Council on September 
7, and although he very properly, as 
I said yesterday, took no part in the discus- 
sion of this particular item on the Agenda, 
he was present throughout the meeting. It 
is impossible, I think, to avoid the conclu- 
sion that Mr. Rafi knew before Mr. Sequeira 
1086 to propose what he called an amende 
ment, that his name was at east likely to 
be put forward, and he did not intervene 
in the debate, although he could perfectly 
‘well have done so. He could, with perfect 
propriety, ifhedid not wish to have his 
name brought forward, have said so, but he 
did not intervene, and I must take it that 
he knew that his name would, and was 
quite willing that it should, be brought for- 
ward. He hae not gone into the witness-box 
before me, although he remained in Court 
- after I dismissed the suit as against him 

and he is still present in Court. The fact 

that the suit as against him had been dis- 
‘missed in no wise prevented him from 

going into the witness-box as a witness on 
- behalf of the Corporation. 

- Now let me turn to the issues which I 

have to decide. The first question is: Was 

there any irregularity in the proceedings 
of the defendant Corporation which termi- 
nated in carrying of Mr. Sequeira’s amend- 
ment on September 7? It seems to me 
that that issue must be answered in the 
‘affirmative. Whether such an irregularity 
- entitles the plaintiff to the relief which 
they seek is another matter, which I will 
discuss in a moment. It seems to me that 
the proceedings were irregular. The Rang- 
goon Corporation's powers, liabilities, duties 
and soon are regulated by the Oity of 

Rangoon Municipal Act, 1922. Attached to 
` that Act as passed by the Legislature were 

certain Schedules, and s. 229 of the Act 
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says: 

“The Schedules, attached to this Act as from time 
totime amended in accordance with the provi- 
sions of this Act shall be deemed to be part of this 


kn KN, 

Section 230 says that the Corporation 
may add tothe Schedule rules not incon- 
sistent with the provisions of the Act to 
provide for any of the matters dealt with 
in such Schedules or for any other purpose 
specified in s. 235. There was no- schedule 
to the Act as originally passed providing 
for the conduct of the Corporation's busi- 
ness. Almost as soon asthe Act was pass- 
ed, the Corporation did add Chap. IK to 
Sch. I, thereby providing rules for the con- 
duct of its business. Section 235 provided 
that the Corporation might make rules for 
any matter relating to the proceedings of 
the Corporation the holding and regulation 
of meetings and the conduct of debate. 
That is provided for by s. 235 (iv) (h). The 
Corporation having chosen to make those 
rules, it seems to me that, by the combined 
effect of ss, 229 and 230, those Rules for the 
Conduct of Business are nowto be deemed 
to be part of the Act. 


Rule 7 of those rules, which I now hold 
are part of the Act, provides, inter alia, 
that no business shall be transacted other 
than the business specified in the notice of 
the meeting, and no substantive proposition 
shall be made or discussed which is not 
specified in the said notice, Now the mate 
ter, sofar as this controversy is‘concerned, 
which appeared in the notice of the meet- 
ing of September 7, was “consider” the 
report of the Special Committee. It is 
urged by Mr. Hay that under r. 7 any re- 
solution or amendment arising out of the 
consideration of the report could properly 
he put and carried. I am not prepafed to 
go all that way with him. I think, that 
under the rules, it is no doubt possible that 
under a notice which states that a report 
will be considered, a motion either to accept 
the report in toto or to refer it back would 
not infringer. 7. Possibly it might be in 
order to goslightly further than either of 
those two courses, and to refer it back with 
some recommendation. But I do not think 
that it was possible, or that it was regular, 
upon the consideration of a report which 
had been called forasa result.of a pro- 
posed resolution to appoint a new Legal 
Adviser after the usual advertisement, and 
when the report named no particular in- 
dividual or even hinted at the possibility of 
any particular individual being appointed 
without the usual advertisement to go into 
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the question of appointing fcrthwith a 
named individual without the usual adver- 
‘tisement. It also seems to me that although 
Mr. Sequeira's motion was moved as an 
‘amendment and included also, as the first 
part of the motion, that the report of the 
Special Committee be accepted, to go fur- 
ther than that and to add to it that Mr. 
Rafi (2 named individual) be forthwith re- 
tained to act as the Corporation's Legal 
. Adviser, thereby entirely dispensing with 
-the usual advertisement, rendered Mr. 
Sequeira’s motion a substantive proposition 
within the meaning of r. 7. 


“Now Mr. Hay has*said that it is admitted 
that the Corporation had power to appoint 
Mr. Rafi or anybody else as its Legal 
‘Adviser if it chose todo so. It is true 
that s. 31 of the Act gives the Corporation 
power to appoint such officers and servants 
beyond those specified in the Actas are 
necessary for the efficient carrying out of 
“its duties for the purposes of the Act, and it 
may pay them in such a way as it thinks 
Yeasonable. ‘It is claimed by the Corporas 
tion that it has power to appoint a Legal 
Adviser on all in fee of so many rupees a 
‘month. That is eo, but the important thing 
toobserve is that it is only given power by 
va section of thé same Act of which the 
Rules for the Oonduct of Business form 
part. I think that Mr. Hay unduly expande 
ed the admission which Mr. Foucar was 
quite properly prepared to make that the 
‘Corporation had power to appoint a Legal 
Adviser. | What Mr. Foucar, as I under- 
.Btand it, admits is this, that ifthe matter 
‘proceeds up on regular lines, then the 
Oorporation may appoint a Legal Adviser 
` but that they have no power to appoint a 
Legal: Adviser otherwise than strictly in 
accordance with the Act, of which the Rules 
- for the Conduct of Business are to be deemed 
-to be part. The position seems to me to be 
| this, that although it is perfectly competent 
to the Oorporation to appoint a Legal 


Adviser, the power to make such an appoints. 


ment has not by the constitution of the 
Corporation been included among its powers 
except on the fulfilment of a condition, 
namely that the consent of the members of 
‘the Council to any appointment which may 
‘be proposed has been obtained in a legal 
and regular manner. Mr Foucar referred 
me to the case in Pacific Coast Coal. Mines, 
Ltd. v. Arbuthnot (1) an appeal before the 
Privy Council from the Court of Appeal of 


(4) AT R 1917 P O 52; (1917) A O 607;86 LJ PO 
172,117 L T 613, 
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British Columbia. At the bottom of p. 615* 
Lord Haldane said: 

“The first question which arises upon these, the 
words on the construction of which the appeal, in 
their Lordships’ opinion, turns is whether they 
make the adoption of this agreement by resolu- 
tions passed by the specified majority at a meeting 
called for the purpose, a condition without the 
fulfilment of which the agreement would remain 
ultra vires and therefore incapable of being made 
the act of the Corporation, even if every share- 
holder joined in attempting to make itso. In their 
Lordships’ opinion this question must be answered 
in the affirmative.” 

As I say, I think that it was within the 
powers of the Corporation to make this 
appointment, but the agreement would 
remain ultra vires and therefore incapable 
of being made the act of the Corporation, 
unless the resolution upon which the agree- 
ment was based was regularly put and 
carried. Otherwise what is the purpose cf 
all these rules which have become part of 
the Act, and which are designed to regulate 
the proceedings of the Corporation? For 
after all the Oorporation is$dealing with 
public money. Rule 7 where it deals with 
the necessity for due notice of a substantive 
resolution is in my opinion arule of per- 
fectly good sense designed to ensure that 
the elected representatives of the payers of 
municipal taxes shall have due notice of 
all substantive motions, and is one which 
having been incorporated in the Act, as 
I hold that it now is, must always be 
followed, and if itis not followed, the pro- 
ceedings become irregular, agreements such 
asthe present one entered into pursuant 
thereto may not be carried out by the 
Corporation. 

It is to be observed that on Septem- 


ber 7, as I have already pointed out, 
only 28 of the 33 Councillors were 
present, and it does not appear by 


what majority Mr. Sequeira’s amendment 
was carried. It does appear, however, that 
on September 27, at the specially convened 
meeting of the Corporation, when two 
members who were not present on Decem- 
ber 7, were present. Mr. Friedlander’s 
resolution obtained the support of what 
was in fact an absolute majority (namely, 
17) of the Councillors but owing to 
three-quarters majority and the six 
months rules to which I have referred, it 
was unable to be of any effect. If those seven- 
teen persons had been present on 7th, and 
admittedly two of them were not, it may 
well have been that Mr. Sequeira’s amend- 
ment would not have been carried. It is 
nct for me to speculate on what might or 
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might not have happened. The Councillors 
who were absent must be taken to have 
been absen because, upon reading the 
notice of the meeting of the 7th and the 
Agenda of the business proposed to be 


transacted thereat, they were of opinion that . 


their presence was not necessary. They 
might very well have attended if the Agenda 
had ccntained a notice of Mr. Sequeira’s or 
of anybody else's substantive resolution 
that a named individual should be forth- 
with appointed as Legal Adviser without 
the usual advértisement. i 

‘Let me now refer to another case 
` cited by Mr. Foucar, namely Kaye v. 
Croydon .Tramways Co. (2). If I may 
be permitted to use the words of Sir 
Nathaniel: Lindley, M. R., appearing in 
para. 2 on p. 370*. I venture to think ‘that 
here (in the present Corporation case) there 
“was not a full and fair disclosure of what 
was proposed to be done.” And, if I may 
adapt: the language of Rigby, L. J. in that 
same case at p. 373*, about three-quarters 
of the way down), you must give, at any 
rate, a fair, candid and reasonable notice 
of the substantive resolutions, whatever 
they may be, which will be put at the 
meeting. Of course I am adapting the 
actual words he used, but Lam following the 
lines of his judgment. And now, again 
adapting the words of Rigby, L. J. the 
words which are to be found at the bottom 
of p. 372* and at the top of p. 3734, was it 
fairly and in language that would be 
understood by ordinary people disclosed 
that at that meeting of the Oouncil on 
September 7, a resolution which contained 
proposals for the appointment of a particular 
named individual forthwith and without 
‘the usual advertisement would be accepted 
and would he allowed to be put? I think it 
was not. ` , 

Again adapting Rigby, L. J.’s words on 
p. 373*, no man of business would ever 
have cometo the conclusion that when a 
meeting was summoned for the purpose, so 
far as Item No. 13 onthe Agenda was con- 
cerned. of “considering” (mark you—only 
“sonsidering”) the Special Committee's 
Report on the proposed resolution to appoint 
a new Legal Adviser after the usual 
advertisement, no man of business would, 
in those circumstances, ever have come to 
the conclusion that it would also be 
possible to pass a resolution at that meet- 


(2) (1898) 2 Oh. 358; 67 L J Ch. 229; 78 L T 237; 46 
W R405: 14 T LR 244. 
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ing to appoint a particular named indi- 
vidual forthwith and without the usual 
advertisement. It is one thing to consider 
the appointment of “a” Legal Adviser 
and it is another thing to appoint there 
and then a particular named 
individual as the new Legal Adviser, 
especially when the Committee’s Report 
which was circulated referred in more than 
one place to the appointment of “a” Legal 
Adviser, and nowhere. recommended that 
theusual advertisement which U Tin Baw 
had originally proposed in: his resolution 
should be dispensed with. Nay, more than 
that, I most certainly think that: any ordi- 
nary man of business’ would undoubtedly 
expect to receive notice in advance of a 
proposal to appoint forthwith and without 
the usual advertisement a man who was 
himself a member of the Special Com- 
mittee, when that Committee was careful in 
three places of its report to use the indefi- 
nite article withont referring to any indi- 
vidual in particular as the proposed new 
Legal Adviser. My opinion is that. the 
second part of Mr. Sequeira’s motion on 
September 7 was, as I have said, a sub- 
stantive motion, notice of which ought to 
have been specified in . the notice. of the 
meeting in accordance with r. 7. I do not 
know whether Mr. Sequeira's motion was 
purpesely designed in what, if it had been 
purposely designed, I would describe asa 
skilful manner, so that it may appear in 
the first place tobe nothing more than an 
amendment to Mr. Nelson's motion that the 
Corporation should: advertise the post of 
Legal Adviser ona feeof Rs, 600 amonth, 
and, in the second place, to be nothing 
more than a resolution that the Special 
Committee's Report be accepted. Asli 
say, I do not know, and indeed' for the 
purpuse of my decision it does not really 
matter, whether the matter came before 
the meeting in the way it did as the 
result of a line of action carefully. thought. 
out on the part of one or more of the 
I have already said that 
Mr. Rafi must have known that his name 
was going to be put forward: What does, 
in my judgment, matter is that, by the 
inclusion in the motion of the words that 
Mr. Rafi be retained as Legal ‘Adviser, the 
amendment or resolution (whichever way 
it may be described in thé minutes) be- 
came thereby a substantive resolution, :of 
which no proper or sufficient notice: had 
been specified in the notice convening the 
meeting, I think that the Mayor was wrong 
ii accepting Mr. Séqueira’s motion... | `` 
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` Mr. Hay hss referred me to four cases, 


The first is Vaman Tatyaji v. Municipality 


of Sholapur (3). But for the reasons, which 
I indicated in the course of the argu- 
ment, 1 donot really think that that case 
is of ‘assistance one way or the other in the 
present suit. On the one hand, a Muni- 
cipality may have the power to doa 
certain thing, provided it does it in a 
regular way; on tħe other hand, a Muni- 
cipalily may have no right to do a cer- 
tain thing however regular the proceedings 


léading up to it may be. The two 
classes of cases, are quite distinct. 
The Sholapur case (3), falls within 


the latter category, and the present case 
within the former. The twoclasses of cases 
are, as I say, quite distinct and for that 
reason I do not think that the Sholapur 
case (3), assists me in this matter. Tnen 
Mr. Hay ‘referred me to MacDougail V. 
Gardiner (4), and he particularly called my 
attention toa passage in Mellish, L. J.'3 
judgment on p. 25 which reads in this 
way : 

ohn my opinion if the thing complained of is a 
thing which in substance the majority of the 
company aie entitled to do or if something has 
been done irregularly which the majority of the 
company sre entitled to do regularly, or if some- 
thing has been done illegally which the majority 
of the company are entitled to do legally, there 
can be no use in having a litigation about it, the 
ultimate end of which is only that a meeting has 
to be called and then ultimately the majority gets its 
wishes.” ` 

And he also referred me on the sane 
point to the, Privy Council case in Burland 
v. Hurle (6), where Lord Davey, in deliver- 
ing the judgment of their Lordships said at 
the bottoni*ofp. 93* and at the top of p. 94*; 

“No more informality or irregularity which can 
be ramedied by the majority. to sue, if the act when 
done regularly would be within the powers of the 
company and the intention of the majority of the 
share-holders is clear, This may be illustrated by 
the judgment of Mellish, L. J. in MacDougall v. 
Gardiner (4).” 

Mr. Hay says, in effect, that this is an 
irregularity. ın a matter of mere domestic 
procedure and that the Uourt should not 
interfere. Let me point out that in Mac- 
Dougall v, Gardiner (4), the position was 
that the whole controversy was merely 
about adjourning a general meeting of the 
. company. A poll was demanded and the 
poll could ‘not be heid there and then, and 
that would in itself require the meeting to 
be adjournéd for the purpose. So lL venture 
_ (8) 22 B 646. 

_ (4) (1875) 10 Ob, 606; 23 W R 846; 33 L T 521. 

(2) (1902) A O 83; 74 LJ POL; 85L T 553; 18 TL 

R 41; 9 Mangon 17; 00 W R 241, : 


“Pages of (1902) A C—-[Ed.| 
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respectfully to agree that in those circum- 
stances it was a purely domestic matter and 
also a matter of internal management about 
which it was no use having litigation. But 
I think that the present case is far from 
being a purely domestic matter, when the 
tax-payer'’s money is at stake and when it is 
necessary that their duly elected represen- 
tatives on the Council should by the notices 
of the meetings of the Corporation be fully 
informed beforehand of every substantive 
resolution which will be proposed. Before 
I goto Mr. Hay's fourth case, let me just 
go back for a moment to Mr. Foucar's case 
in Pacific Coast Coal Mines, Ltd. v. Arbuth- 
not (l). Immediately after the passage. 
from Lord Haldane’s judgment which I 
read a moment ago, the following passage. 
appears on p. 616* : 

“It was argued for the respondents that the pro- 
eedure directed by the Act was only one of the 
internal management, which had been put within 
the power of the Corporation, and which the 
members of the Corporation could therefore effec- 
tively unite, in terms or by implication from sub- 
sequent action, to treat as in reality performed, 
notwithstanding the absence of formalities which 
were necessary only if a minority was sought to 
be, bound by the decision of a majority. It was said 
that four years had elapsed since the agreement 
was made and carried out, and that the conduot 
of the share-holders had shown general and com- 
plete acquiescence. The Court of Appeal proceeded 
on this view of the law. In their Lordships’ 
opinion it is fallacious. Nc doubt where some act, 
such as the granting of an obligation in the course 
of its business, is put by the constitution of a 
company within its powers, and certain formalities 
of administration are prescribed by the Articles of 
Association which, for domestic purposes, regulate 
the duties of the directors to the--share-holders, 
the mere failure to comply with a formality, such 
as a proper appointment or the présence of a 
quorum of directors, will not affect a person deal- 
ing with the company from outside and without 
knowledge of the irregularity. He is presumed to 
know the constitution of the company, but not 
what may or may not have taken place within 
doors that are closed to him. Lord Hatherley's 
judgment in Mahony v. East Holyford Mining Co. 
(6), is for practitioners in Company Law the classical 
exposition of this principle. But the case stands 
quite otherwise when the act is one which hag 
not, by the constitution of the Corporation, been 
put within its power excepting on the fulfilment 
of a condition. In that event the persons dealing 
with the Uorporation are bound to ascertain whee 
ther the condition has been fulfilled.” i 

In my judgment this appointment of a 
Legal Adviser has only been put within the 
power of the Corporation upon the fulfil- 
ment of the condition that the proceedings 
leading up to and terminating in a resolu- 
tion to appcint anyone to that post are 
conducted in a regular manner and in 


(6) (1875) TEL O 869, 33 L T 383. 5 
SB oO BR nl 
¥Page of (1917) A O—[#a.] 
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accordance with the rules which are, as I 
have held, a part of the Act itself. 

Let me now go back to Mr. Hay’s fourth 
case, which is a.Rangoon decision of the 
Chief Justice and myself, a recent decision 
in a Letters Patent Appeal. It is the case of 
the Municipal Committee of Myaungmya 
v. Paw Hlaing (7), and although at this 
monient it is not yet reported, it will be 
reported and its reference will be ‘1938 
R. L. R. 104.” The distinction, it should 
be. observed, between that case and 
this case is this : that the rule in that case 
was, merely a rule of guidance, for the 
simple reason that ss. 200 and 209 (g), 
Municipal Act, state in clear terms that the 
Local Government (as it then was) may 
make rules consistent with the Act generally 
“for the guidance of committees and public 
officers in all matters connected with the 
carrying out of this Act,” Both the Chief 
Justice and myself were careful to draw 
attention to the fact that the section under 
~ which the rules in that case were made ex- 
pressly stated that thdy. were to be made 
merely for- the guidance only of committees 
and public officers. Nosuch words indicat- 
ing mere guidance are to be found in the 
present Act, and, as I have already pointed . 
out, when once the rules in the present 
case were made, they: became part of the 
Act, They. were not. merely rules for the 
guidance of the Mayor, but were, in my 
judgment, rules which it was essential 
should be duly observed and complied with 
if a substantive resolution was to have any. 
force or effect in law. Unless the -proceed-- 
ings leading up to a resolution are’ con- 
ducted in accordance with the rules, the 
resolution is not in order and is ineffective. 
From. the point of view of the rules, then, 
the proceedings in the present case were 
irregular, and in my judgment, regularity of 
those proceedings was a condition precedent © 
to the. power of the Oorporation to make 
such an appointment as that of Legal 
Adviser. Iaaswer Issue No. 2 (i) in the 
afirmative ; accordingly I need not answer 
the remaining issues which [ framed, 

I am not concerned with what, as 
between Mr. Rafi and the Corporation, 
may be the consequenceof my decision or 
of the result of this suit. If Mr. Rafi 
chooses now to sue the Corporation upon 
his agreement, he may find that there are 
difficulties in his way, having regard to the 
remarks appearing in the judgment of Lord 
Haldane which 1 have just read. He will 


(7) ALR 1988 Rang. 404; 178 Ind, Oas. 817; 1938 
Rang, 704; 11 R Rang, 269. .. z 
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not, I think, be able to say that he was a 
third party wholly unacquainted with the 
internal affairs of the Oorporation and was 
under no obligation to enquire whether the 
proceedings were regular or not, if only for 
the reason that it appears that he was pre- 
sent and had full notice from the start of 
the course which the proceedings were 
taking. Whether or no Mr. Rafi chooses to’ 
sue the Oorporation ip not my concern.. 
Suffice it for one to say that I think that 
the plaintiffs (and Mr. Hay has abandoned 
any formal objection which he might have. 
had to their right to sue the Corporation in 
regard to this matter) are entitled to have 
the Corporation restrained by an injunction. 
I think this is a proper case in which T 
should exercise my discretion in granting 
relief in that way. The Corporation has’ 
already given effect to the resolution by 
entering into the agreement with Mr. Rafi; 
so I do not see how [can now ‘restrain the 
Corporation from doing that. It seems to 
me that all I can now-restrain the Corpo-. 
ration from doing is from giying further- 
effect to the agreement and from making 
any payments to ‘Mr. Rafi in the ‘future:. 
purporting to be payments in respect. of 
that agreement, that is to say, from giving. 
further effect to it. (His Lordship granted 
the injunction and after dealing with the 
question of costs concluded the judgment). . 

D. Order accordingly, 


ie, 
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is upon him to establish that the bargain into 
which he entered was vitiated by fraud, undue 
influence, coercion or things of a similar nature. 

Held, on facts and evidence that the plaintiff 
was not ina position to dominate the will of the 
defendant or his father. Therefore, the fact that 
the security may have been sufficient was no 
ground for holding thatthe compound rate of 
interest was unjustified. The rate of interest at 12 
per cent. per annum compoundable with yearly rests 
agreed upon in the bond was a fair reasonable 
rate of interest and the joint family of defendants 
was liable to meet the debts secured by the bond. 
Raghunath Prasad Sahu v. Sarju Prasad Sahu (4), 
referred to. 

A son born after an alienation of the joint family 
property by father can only acquire an interest in 
the property which exists on the date of his birth. 
If a property has already*been alienated in part or 
in whole, he cannot succeed to the part alienated 
put can have an interest in that property only to 
the extent to which it exists. Inthe case of a 
lease, for instance, for 999 years, the after- 
born son can only succeed tothe remainder. In the 
case of a mortgage the after-born son can only succeed 
to the equity of redemption; but in either case he 
cannot challenge the transfer to the extent to 
which it has already been made, A son therefore 
born after creation of a mortgage by the father 
cannot challenge the validity of the mortgage. Lal 
Bahadur v, Ambika Prasad (5), relied on. 

A.from the decision of the Additional 
Subordinate Judge, Muzaffarpur, dated 
March 2, 1936. 

Messrs. S. M. Mullick, A. K. Mitra, B.C. 
De and S. C. Chakraburty, for the Appel- 
lant. 

Messrs. L. K. Jha, P. Jha and S. K. 
Mitra, for the Respondents. 

Manohar Lall, J.—This is an appeal by 
the plaintiff against a decision of the learned 
Subordinate Judge dated March 2, 1936, 
by which he décreed in part the suit of the 
plaintiff, whith was instituted to recover 
his dues on the basis of two mortgage: bonds 
TA February 16, 1926, and November 11, 
1927. ' : 

-Th defendants have also preferred a 

cross-objection. 
- The appeal and the cross-objection are 
both concerned withthe question of interest: 
The learned Subordinate Judge decreed 
the interest in favour of the plaintiff on the 
two bonds at thé rate of 10 annas per cent. 
per mensem with yearly rests instead of 
12 per cent. per mensem with yearly rests 
in the case of the first bond of 1926 and 
134 per cent, with yearly rests in the case 
of the second bond of 1927 as claimed by the 
plaintiff ; hence the appeal on behalf of the 
plaintiff before us. 

The defendants, on the other hand, by 
their cross-objection seek to reduce the 
interest decreed by the Coart below to 
simple instead of compound with yearly 
rests. : 
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The suit was instituted on December 20, 
1934, the principal contest between the 
patties on the matter which is now before 
us, was as to whether there was no legal 
justification for charging the rate of interest 
as stated in the two bonds. It was also 
pleaded that under the Usurious Loans Act 
the transaction as tothe rate of interest was 
hard, unconscionable and unfair, between 
the parties, and, that the plaintiff had taken 
advantage of his relationship with the 
defendant No.1 whois now contesting the 
case, and his father since deceased. 

A large number of cases, which have 
centred round the question of interest, 
which are usually cited, were placed before 
us on behalf of the parties. But itis now 
well settled, as was pointed out by the 
learned Subordinate Judge in the course of 
bis judgment under appeal, that each’ case 
depends upon its own facts and circum- 
stances and that although in some cases the 
Courts have allowed simple rate of interest 
and in other cases the Courts have allowed 


. compound rate of interest, at varying rates, 


it is impcssible to lay down any hard and 
fast rule. 

The question as to whatisa “commercial 
rafe of interest’ was decided by their 
Lordships of the Privy Oouncil in Sunder 
Mall v. Satya Kinker Sahana (1) where the 
earlier relevant cases were reviewed. It ig 
wellto bear the observations of Viscount 
Sumner in this case asto the meaning of 
the words to “borrow upon _ reasonable 
commercial term” in order to decide the 
matters in issue. It is a matter of-common 
experience in this Oourt that it is usual for 
rates of interest to be charged upon gecured 
loans amounting to one per cent. per 
mensem, and in some circumstances, even 
going as high astwo per cent. por mensem 
compund : see Rai Dalip Narayan Singh 
Bahadur v. Bibi Sharfunnissa (2). Oon- 
sidering the circumstances in the present 
case, I do not see anything unusualin the 
plaintiff having charged interest at the come 
pound rate at twelve per cent. j 
` The learned Advocate for the respondents’ 
has relied upon a number of documents to 
show that in the transactions covered by 
those documents’ interest at simple rate was 
charged : for instance, Ex, A (1) is a mort- 
gage bond of the year 1922 executed by 

(1) 7 Pat 294; 105 Ind. Cas, 337; AI R 1928 Py 
64; 26 A L J 364;27 LW 461; (1928) MWN 242; 
9 P L T203; 54M L J 427,50 WN 400;47 CLJ 
403; 30 Bom L R 793; 32 CW N 657; IL T 40 Pat 
120 (PO. : 

(2) 10 P L T 430; 119 Ind. Oas. 410; AI R 1929 
Pat 383; Ind. Rul, (1929) Pat 586. 
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Kishore Chaudhury in favour of Indranarain 
Ojha of Nawada where interest at the 
simple rate of 10 annas per cent. was 
charged ; but the evidence of witness No, 2 
for the defendants shows that the mortgagor 
was related to the mortgagee; Ex. A 
at p. 10 of Part II of the paper book is 
another mortgage-bcnd of the year 1919 
executed by one Ohandra Narayan 
Chaudhury in favour of Jatashanker 
Ohaudhuri where the interest agreed upon 
was only 8 annas per cent: similarly 
Ex. A (10) isa mottgage-bond of the year 
1921 where interest at the rate of 11 annas 
per cent. was agreed to be paid; Ex. A 
(3) the mortgage-bond of the year 1923 
where interest at the rate of 10 annas per 
cent. was agreed to be paid; and, lastly, 
Ex. A (8) of the year 1930, that is four 
years after the date of the transaction in 
suit, shows that a sum of Rs. 10,000 was 
borrowed at the rate of 8 annas per cent. 
Attention was also called tothe evidence 
of a number of witnesses for the defendants 
who say in general terms that the customary 
rate of interest in the locality where the 
defendants reside is 8 to 10 annas per cent. 
simple. But, in my opinion, this evidence, 
boih oral -and documentary, is wholly 
insufficient to enable us to come to a 
decision as to whether in this particular 
case the transaction between the mortgagor 
and the mortgagee was or was not unfair. 
Itis no doubt that in the. case of legal 
necessity where a joint family is concerned, 
it is upon the lender to establish that there 
was legal necessity for the interest agreed 
upon. But when the borrower is sui juris 
as in the case of the bond of 1927, the onus 
is upon the defendant to establish that the 
bargain into which he entered was Viliated 
by fraud, undue influence, coercion or 
things of a similar nature. To take up the 
‘Pond of February 16, 1926 first, it appears 
thatthe mortgagors, the father of defend- 
ant No.1 and the defendant No. 1, were 
under an undoubted necessity to raise the 
amount to pay off a decretal amountof a 
certain decree in execution of which 
property was put up for sale on March 2, 
1926. Itis not argued before us that there 
was no necessity forthe loan. The neces- 
sity is obvious. But it is argued that there 
was no necessity for agreeing to pay interest 
at ‘such a high rate, thatis to say, 12 per 
cent. compundable with annual rests. ‘The 
learned Advocate for the respondents relied 
upon a number of hand-notes which were 
executed by his client or by the father of 
defendant No. 1 between the date of the first 
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document of February 1926 and the date 
of the second document of November 1927. 
In these hand-notes the plaintiff himself 
has charged interest at the simple rate of 
12 to 13 per cent. It was, therefore, argued 
that when the plaintiff himself charged the 
defendant on unsecured loans at simple 
rate of interest this was sufficient’ to 
establish that an agreement to pay compound 
rate of interest on secured loans was wholly. 
beyond the capacity of the father as the 
head of the joint Hindu family. But it is 
obvious that these loans on hand-notes were 
short term loans which were intended by 
Parties to be re-paid within a short time and 
when the loans were not paid, it is clear 
from the facts of the case that the lender 
insisted upon a security, and accordingly 


‘he took the security well-knowing that there 


would be difficulty in realising the amount’ 
due on the bonds without recourse to a 
Oourt of Law. Some hand-notes were . 
executed even after November 1927 in favour 
ofthe plaintiff by the defendants which’ 
were again at the simple rate of ‘interest. 
These hand-notes would clearly indicate 
that when the loans were taken for a short 
time, the interest agreed between the 
parties was at the simple rate, and these. 
also establish that the plaintiff was not tak- 
ing any undue advantage of the position’ 
of the borrowers. It was argued that the 
plaintiff was a pleader of the defendants 
and of their family and was instrumental 
in July 1925 in effecting a reconciliation 
between the father and the son, and, 
therefore, it was suggested that he wasina 
position to dominate the will of his’ clients, 
1 do not find any evidence of a satisfactory 
character upon the record which would 
establish this suggestion even remotely: 
The evidence on the other hand, such as it, 
is, exactly to the contrary. As I have 
just shown, loans for short terms were 


advanced on the hand-notes upon the 
ordinary simple rate of interest. It also 
appears that the plaintif came to the 


rescue of the defendants when their pro» 
perties were put up for sale and advanced 
the money from time to time to meet their 
necessities. ‘The plaintiff andthe defend- 
ants were at arms length and the latter 
knew the terms upon which the loans could 
be advanced or were available to the defend- 
ants from the plaintiff. If indeed the loans 
were available tothe defendant upon very 
much easier terms in his locality, it is 
difficult to understand why he or his father 
would allow the properties ‘to be in peril 
and wait till the very last date in February 
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‘1926 when he could secure the money 
only from the plaintiff. Upon a review of 
the oral and documentary evidence, I am 
satisfied that the rate of interest agreed 
upon in the bond of February 1926 isa 
fair reasonable rate of interest and that 
the joint family of defendants is liable to 
meet the debts secured by the bond. It 
was faintly argued that there being ample 
security the rate of interest must be held 
tobe high. This centention is no doubt 
based upon an earlier Calcutta case Abdul 
Majeed v. Ksherode Chandra Lal (3) but 
their Lordships of the Privy Council in 
Raghunath Prasad Sahu v. Sarju Prasad 
Sahu (4) have negatived this contention. In 
the case cited it is stated : 

. “Their Lordships think it right to observe that the 
judgment now pronounced ig not in accord with the 
principles laid down by the Appellate Oivil Court of 
Oalcutta in Abdul Majeed v. Ksherode Chandra Pal 
(3) that where there is ample security the execution 
of excessive and usurious interest in itself raises a 
presumption of undue influence which it requires 
‘very little evidence to substantiate”, 


- ‘Their Lordships think this decision to be 
wrong. There is no such presumption until 
_ the question has first been settled as to the 
lender being in a position to dominate the 
borrower's will. 
“In the present case I have already held 
that the plaintiff was notin a position to 
dominate the will of the defendant or his 
father. Therefore, the factthat the security 
may have been sufficient is no ground for 
holding that the compound rate of interest 
Was unjustitied. 

With regard to the second bond of 1927, 
it. appears that the defendant No, 2 was 
born some time after November 1927, and, 
therefore, he was not in existence on the 
date when the first defendant executed the 
document. In this state of affairs it is not 
opèn to the second defendant to challenge 
the validity of the mortgage of November, 
1927. Asan authority tor this proposition, 
see Lal Bahadur v. Ambika Prasad (5) 
where in circumstances like the present, it 
was held that the only joint family estate 
to an interest in which the after-born 
succeeded was an interest which to the 
extent of the two mortgages in that case 


(3) 42 C 690; 29 Ind. Oas. 843; 19 O W N 809; AI 
R 1915 Cal 383. 

(45 P LT 72; 82 Ind, Oas. 817; A I R 1924P 0 
60; 22 A L J 105; 2 Pat L R87;19 L W470; 34 ML 
T 57; 46M L J 610; 3 Pat 279; 26 Bom L R 595; 28 
OWN 834; 11.0 LJ 122; (1924) M W N 638; SLL A 


101; L R 5 A (WO) 206; 1OO AL BR 1395; 1 OW- 


N 210 (P ©). 

(5) 52 I A 443; 91 Ind. Oas. 471,20 W N913; A I 
R1925 P O 264; (1925) M W N 852; 47 A 795; 28 0 O 
371; 120 LJ 619; 23 L W 220; 52 IA 443; 30 O W 
N701-(P O). : 
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had already been alienated. Mr. Jha for 
the defendants-respondents, relying upon 
a commentary in the 10th dition of 
Mayne’s Hindu Law, para. 399, sought to 
distinguish this case by saying that the 
observations in the Privy Council cass 
were not necessary for the decision of the 
case before their Lordships, or in any event, 
their Lordships had not given their deci- 
sicn after considering the available Indian 
authorities on the point. It is enough to say 
that it is not: permissible to this Court to 
treat the decision of their Lordships of the 
Judicial Committee in the manner in which 
we are asked to do. Their Lordships have 
decided this point, and it is incumbent 
upon us to follow the decision. If I may 
say so respectfully, I think the decision is 
in accord with the state of law which 
existed in India even before the coms 
mentary in question. In the 7th Edition 
of thesame book at p. 449, the learned 
commentator came to this very conclusion. 
It is obvious to me that an. after-bora son 
ean only acquire an interest in the property 
which exists on.the daté of his birth 
If a property has already been alienated in 
part or in whole, he cannot succeed to the 
part alienated but can have an interest in 
that property only to the extent to which it 
exists. In the case of a lease,for instance, 
for 999 years the after-born son can only 
succeed to the remainder. In the case of a 
mortgage the after-born son can only 
succeed to the equity of redemption; but in 
either case he could -not challenge the 
transfer to the extent to which it has already 
been made. i i , 
- It appears, however, that the interest 
which is charged at 134 per cent. compound 
is not jastitied. | donot see any change of 
circumstances in the state of this defend- 
ant which justifies a departure from the 
rate of interest agreed-upon between the 
parties in February 1926. I would, there» 
fore, allow a decree to the plaintiff at the 
compound rate of interest at the same 
rate asin the bond of 1926, namely twelve 
per cent. f 4 
_ For these reasons the appeal is allowed 
to this extent that the plaintiff will be 
entitled to a mortgage-deeree to be drawn 
up on the two bonds with interest at twelve, 
per cent. compounded annually. The 
period of grace willbe fixed at one month, 
from tbis date. The plaintiff will be. 
entitied to receive from the defendants and 
pay to them proportionate costs in proportion 
to the success in each Court. — 
The cross-objection is dismissed. 
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Reliance was placed -by the respon- 
dents on s. 11 of the Bihar Money-Lenders 
Act; but we are bound by the decision of 
the Full Bench ofthis Court in Sadanand 
Jha v. Aman Khan (6). The appellants are 
entitled toa certificate thatthe case involves 
a construction of certain sections of the 
Government of India Act and is a fit one for 
appeal to the Federal Court. 

Harries, C. J.—I agree. 

S. Appeal allowed. 

(620 PL T 1; 179 Ind. Oas. 379; A I R1939 Pat. 
55; 5B R 265; 11 R P 357; 18 Pat 13. ” 





LAHORE HIGH COURT 
Second Appeal No. 323 of 1937 
June 17, 1937 


: Buipg, J. 
” LADHA RAM LAKHI RAM ARORA— 
i DEFENDANT—APPELLANT 


Versus 

` HARI OHAND AND OTRERS——PLAINTIFES 

— RESPONDENTS 

. Evidence Act (I of 1872), s. 89—Redemption auit— 
Question whether plaintiff was mortgagor and the 
defendant mortgagee —Plaintiff alleging that entry as 
to mortgage was madein defendants bahi—Defendant 
called upon to produce it — Defendant denying 
possession—Plaintiff's evidence showing entry made 
tnordinary bahi and not on stamped poper—Pre- 
sumption under s. 89, if can be drawn—Secondary evi- 
dence of such entry, if can be given—StampAct II 
of 1699), s. 35, i i 
“Ina redemption suit; the question was whether the 
plaintiffs were the mortgagors. and- the -defendant 
the mortgagee, The plaintiffs alleged that the mort- 
gage was executed 50 years ago but did not state in 
the plaint whether there was any mortgage deed or 
any other documentary evidence in support of the 
alleged mortgage. Later on, however,they stated that 
an entry had been made with respect to the mort- 
gageina baki belonging to the mortgagee. The 
defendant was called upon to produce the bahi 
but he stated that no such bahi was in his possession. 
The evidence of the plaintifs showed that the entry 
was madein the ordinary bahi and not on stamped 
paper though required by law to be such : : 

Held, that in the absence of any reliable evidence 
to show that the bahi was in possession of defendant 
and wasbeing intentionally withheld by him, no 
presumption could be drawn under sg. 89, Evidence 
Act.. Moreover, as the entry with respect to mortgage 
was made in an ordinary baki, no question of any 
presumption arose in this case. 

Held, also that apart from this, as the original bahi 
entry was not duly stamped, secondary evidence of the 
contents ofthe entry was wholly inadmissible. 
Mohammad Ayub v. Rahim Bakhsh (1), relied 
on. 

S. A. from the decree of the Senior 
Sub Judge, Montgomery, dated February 1, 


1937. 


Mr. Achhru Ram, for the Appellant. 
F ay Shamair Chand, for the Respon- 
ents. 
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Judgment.—This second appeal arises 
out of a suit for possession of a house by 
redemption of 8 mortgage on payment of 
Rs. 50. The plaintiffs, who are the descend- 
ants of one Godha, alleged that the house 
was mortgaged by Godha in favour of 
Hazari Mal some fifty years before the suit. 
The house was stated to be in possession of 
the defendants as the heirs of Hazari Mal. 
Out of the defendants, Ladha Ram defend- 
ant claimed that he was the owner of the 
house and denied the mortgage altogether. 
The other defendants, who were the 
descendants of Hazari Mal, stated that 
they had nothing todo with the house and 
their names were thereafter struck off. The 
main issue in the case was whether the 
plaintiffs were mortgagors and the defend- 
ant Ladha Ram the mortgagee of the house 
in dispute. The trial Court held that’ the 
mortgage was not proved and dismissed the 
suit. On appeal, however, the learned Senior 
Subordinate Judge came to a contrary con- 
clusion and decreed the suit, From this 
decision the present appeal has been 
preferred. 

The decision of the learned Senior Subordi- 
nate Judge asregards the existence of the 
mortgage is based on the oral testimony. of 
Mohri Mal and certain other witnesses and 
some documentary evidénce. This evidence 
was of a secondary character. The plaint- 
iffs did not state in the plaint whether there 
was any miortgage-deed’ or any other docu» 
mentary evidence in support of the alleged 
mortgage. Later on, however, they stated 
that “an entry had been made with respect 
to the mortgage in a baki belonging tothe 
mortgagee” Hazari Mal.’ The defendant, 
Ladha Ram was called upon to produce the 
bahi but he stated that no such bahi was in. 
his possession. Thereupon secondary evi- 
dence was led by the plaintiffs to prove the 
mortgage. According to the statement of 
Mohri Mal who professes to have been an 
attesting witness to the entry, the mortgage 
was duly entered inthe bahi and attested 
and the learned Senior Subordinate Judge 
has accepted his testimony. It appears 
however clear from the statement of Mohri’ 
Mal that the entry with regard to the 
mortgage was written in an ordinary baht. 
and not on a stamped paper as required by 
law. At the time when mortgage was 
executed, the Indian Stamp Act of 1879 was 
in force and the mortgage should have been 
executed on a stamped paper, The learned 
Senior Subordinate Judge has held that as 
the bahi containing the entry with reference 
to the mortgage had not been preduced by. 
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defendant No. 1, there was a presumption 
under s. 89, Evidence Act, that the docu- 
ment was duly stamped and executed. In 
-the first place thereisno reliable evidence 
to show that the baht was in possession of 
Ladha Ram, defendant, and was withheld 
by him. The learned Senior Subordinate 
‘Judge has not referred to any evidence 
showing that the bahi was actually in the 
possession of the defendant. The learned 
Counsel for the plainfiff respondents referred 
in this connection to the evidence of 
Shankar Das, P. W. No.9; but this witness 
appears to be clearly inimical to defendant 
No.1, In the absence of any reliable evi- 
dence to show that the bahi was in posses- 
sion of defendant No. 1 and was being 
intentionally withheld by him, no presump- 
tion could be drawn under-s. 89, Evidence 
Act. Moreover, it is clear from the plaintiffs’ 
own evidence, as already stated, that the 
entry with respect to mortgage was made 
in an ordinary bahi, and consequently no 
quseticn of any presumption arises in this 
_ The next point which requires considera- 
tion is whether when the entry with refer- 
ence to the mortgage was not duly stamped 
and was not produced, any secondary 
evidence was admissible. The learned 
Counsel for the appellant contended that 
secondary evidence was not admissible at 
all in the circumstances and relied on 
Muhammad Ayub v. Rahim Bakhsh (1) 
which supports him. The learned Counsel 
for the Tespondents urged in reply that no 
objection as to the admissibility of the 
secondary evidence was taken when -Mobri 
Mal SeVidence was recorded and hence the 
objection as to admissibility cannot now be 
entertained. If. appears that the objection 
was taken in the trial Court itself: at the 
later stage and was upheld by the trial 
Court on the strength of the above-men- 
tioned ruling. But apart from this, as in the 
present case, the original bahi entry was 
not duly stamped, secondary evidence of the 
contents of the entry seems tobe wholly 
inadmissible in view of the above mentioned 
ruling. The original is not forthcoming 
and no question of curing the defect by 
Payment of penalty arises. Consequently, 
the fact that objection was not taken when 
Mohri Mal was examined is immaterial. In 
Muhammad Ayub v. Rahim Bakhsh (1) the 
original had been lost and the secondary 
evidence had been admitted without objec- 
tion and even penalty had been levied; yet 
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the secondary evidence was excluded as 
the original document was not stamped 
according to law and was not forth- 
coming. 

The learned Counsel for the plaintiff- 
respondents attempted to get over this 
difficulty by contending that it was not 
proved that the entry in the bahi was 
signed by the mortgagor and was therefore 
not tantamount to a mortgaged-deed. This 
position was, however, never taken up in the 
Courts below, and it appears from the 
judgments of both the Courts that it was 
admitted all along that the entry in the bahi 
of Hazari Mal was tantamount toa mortgage- 
deed. I am, therefore of opinion, that 
the trial Oourt was right in holding 


-that secondary evidence as to the execution 


of the mortgage in the dispute was 
wholly inadmissible in this case. The 
plaintiffs’ suit must, therefore, fail on this 
short ground. 

There are, however, other points also 
which go against the plaintiffs. The 
plaintiffs alleged that the defendant Ladha 
Ram had inherited the mortgagee rights of 
Hazari Mal. The defendant had denied 
this fact and it was incumbent on the plaint- 
iffs to show that these rights had devolved 
upon Ladha Ram. Ladha Ram is a nephew 
of Hazari Mal, Hazari Mal’s own descend- 
ants are living and there is no evidence to 
show why the mortgagee rightsof Hazari 
Mal should have devolved upon Ladha pon 

he 
learned Senior Subordinate Judge has 
remarked that -there was nothing ‘strange 
or improbable if on a partition’ the 
mortgaged housé was allowed fo remain 
in the occuption of the defendant. This 
however, to be purely 
conjectural and the learned Counsel for the 
plaintiff-respondents was unable to point 
out any evidence on the record to support 


it. - 

Lastly, it may be pointed out that the 
learned Senior Subordinate Judge has relied 
on certain documents in addition to the 
testimony of Mohri Mal and other witnesses 
in support of his conclusion that the morte 


"gage was duly executed by Godha Ram in 


favour of Hazari Mal; see for instance 
Exs. P. W. No. 3-l and P. W. No. 4-1. But 
in interpreting these documents also he 
seems to have resorted to conjectures. For 
instance, in respect of Ex. P. W. Na. 3-1 he 
has assumed that certain persons shown in 
the pedigree table, Ex P. 1, namely, Tahla, 
Godha, Phaban, Wazira, Hira, Sajjan, 
Gajjan and Sat Ram, were descended from 
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2 cOmmon ancestor. The pedigree table, 
however, does not show that they were so 
descended. As regards Ex. P. W. No. 4-1 
he has assumed that the house in dispute 
was the one shown as mortgaged by 
Phaban and Sajjan in favour of Hazari 
Mal. There appears to be, however, no 
evidence on the record to prove the 
identity. 

In view of all the facts stated above, the 
decision of the learned Senicr Subordinate 
Judge cannot be upheld. In my opinion 
the trial Court's decision was correct. The 
trial Court has fully discussed the 
evidence and I find mycelf in agreement 
with its conclusions. I, therefore, set aside 
the decree of the learned Senior Subordi- 
nate Judge and restore that of the trial 
Court dismissing the plaintiffs’ suit. In 
view of all the circumstances, however, I 


deve the parties to bear their costs through- 
out. 


D. Appeal allowed. 


ee eee 


_ PATNA HIGH COURT 
Privy Council Appeal No. 32 of 1938 
March 23, 1939 
HaARRIES, O. J. AND ROWLAND, J. 
Sri Sri Sri NANDAMANI— Petitioner 
versus 
HARI KRISHNA BHIMA DEQ — 


ae OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), ss. 109 (0), 
115—On application trial Court refusing to dispose 
07 certain tasues as preliminary before going into 
other issues on facis—Kevision dismissed by High 
Court on ground that Court had jurisuiction— 
Heid, refusal of High Court did not give rise to 
point of importance so as to grant certificate under 
8. 109 (c)—Lssue decided wrongly but wuh jurisdic- 
tion—Lffect of. 

In a suit after the framing of the issues, the 
- defendant applied that the Ccomt should hear and 
dispose of certain issues as preliminary issues before 
it should try the issues on facts, T'he trial Court 
held that it was not a case in which he ought to 
‘direct that these issues be disposed of before going 
-into the merits of the whole case. The High Court in 
revision against this order declined to interfere on 
the ground that the trial Court had jurisdiction in 
the matter and had not acted illegally or with 
material irregularity, The defendants prefeired an 
application praying for a certificate under s. 169 te), 
Qivil Procedure Code, that the case was fit one for 
appeal to the Privy Council: 

Held, there was nothing in the refusal of the 
High Court to entertain the revision application 
which gave rise to any point of importance or 
dificulty which would warrant the Court certifying 
“under s. 109 (e) that the case was a fit one for appeal. 

if a Court has jurisdiction, it does not at all 
‘follow that if it has decided an issue wrongly that 
rit has acted illegally or with material irregularity 
Jin the exercise of its jurisdiction. Amir Hassan 
Khan v. Sheo Baksh Singh (1), referred to. 
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Messrs. R. V. Ramanamurti and G.C. 
Das, for the Petitioner. 

Messrs. D. V. Narasinga Rao and P. B. 
Ganguli, for the Opposite Party. 

Judgment.—This is an application by 
the defendant in the suit fora certificate 
that thisisa fitcase for appeal to His 
Majesty in Council under s. 109 (e) of the 
Code of Civil Procedure. 

The plaintiff-opposéte party has brought 
a suit inthe Oourtof the Subordinate 
Judge of Berhampur claiming possession 
of alarge estate and mesne profits. The 
plaintiff’s case was that he was entitled to 
the estate by inheritance and that the 
defendant who was in possession was 
illegitimate and had no claim whatsoever 
to the property. 

The defendant inter alia pleaded that 
the plaintif was illegitimate and that the 
question of the defendant's legitimacy had 
been decided once and for ali by their 
Lordships of the Privy Council in an 
earlier suit. Accordingly it was said that 
the question of the legitimacy of the 
defendant could not again be agitated ag 
the matter was barred by the principle of 
res judicata. 

To meet this defence of res judicata, 
the plaintiff has alleged thatthe decree 
obtained by the defendant is tainted by 
fraud and collusion and that as he was 
nota party to that litigation, it is not 
binding upon him. Accordingly. he con- 
tends that the matter is entirely at large 
and that as between tue parties the. 
legitimacy ofthe defendant is a matter 
to be decided in this particular suit. 

.In due course fifteen issues were framed 
and an application was made on behalf 
ofthe defendant under O. XIV, r. 2 
and O. XV, r.3 of the Code of Oivil Pro- 
cedure praying that the Oourt should 
hear and dispoge of issues Nos. 3 to 7 
and the second part of issues Nos. 8and 9 
as preliminary issues and further that the 
Court should try Issue No.1 on facts and 
dispose of it before going into the other 
issues of the case. A 

The learned Subordinate Judge hear 
the parties and on September 22, 1938, 


delivered an elaborate judgment in 
which. he heid that it was not a case 
in whicn he ought to direct that these 


issues be disposed of before going into the 
merits of the whole case. < 
Against that order the defendant filed 
a revision application in this Court which 
was heard by this Bench at Cuttack. 
This Bench declined to interfere with the 
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order of the Subordinate Judge and 
summarily dismissed the petition. As 
the application was dismissed summarily, 
no judgment was delivered, but we were 
of opinion then, and still are, tbat no 
case had been made out for interference 
in revision. 

The defendant has now preferred the 
present application praying that this 
Court should certify that the case is a 
fit one for appeale to His Majesty in 
Oouncil. 

It must be remembered thatthe appli- 
cation which was made to this Court 
was an application in revision and the 
applicant was bound to show that the learn- 
ed Subordinate Judge had either exercised 
jurisdiction not vested in him or declined 
to exercise jurisdiction vested in him or 
had acted illegally or with material irregu- 
larity in the exercise of his jurisdiction. 

we have stated, the learned Subordi- 
nate Judge in his order dealt at great 
length with the contentions raised on 
behalf of the present applicant. There 
can be no question that the learned Sub- 
ordinate Judge had jurisdiction ` to deal 
withthe application and thathe did deal 
with it on the ‘merits and we fail to see 
in what manner the learned Subordinate 
Judge acted illegally or with material 
irregularity in dealing with the application. 
The whole of the argument on behalf of 
the applicant tc-day has been directed 
to the question as to whether the learned 
Subordinate Judge decided this application 
correctly. If a Oourt has jurisdiction, it 
does not at all follow thatifit has decided 
an issue wrongly that it has acted illegally 
or with material irregularityin the exer- 
cise of its jurisdiction. As pointed out by 
their Lordships of the Privy Council in 
ane Hassan Khan v. Sheo Baksh Singh 


“The question then is, did the Judges of the lower 
Courts in this case, in the exercise of their jurisdic- 
tion, act illegally or with material irregularity. 
It appears that they had perfect jurisdiction to 
decide the question which was before them, 
and they did decide it. Whether they decided it 
rightly or wrongly, they had jurisdiction to decide 
the case; and, even if they decided wrongly, they did 
not exercise their jurisdiction, illegally or with 
material irregularity.” p 

As we have stated, this Bench came to the 
conclusion that the learned Subordinate 
Judge had jurisdiction and had not acted 
illegally or with material irregularity 
and consequently dismissed the application 
summarily. 

When applications in revision are made 

(1) 11 O 6; 11 I A 237; 4 Sar 559 (P{O.) 
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to this Court, the Court is governed by 
the provisions of s. 115 of the Code of 
Civil Procedure. This Court refused to 
interfere withthe order of the learned 
Subordinate Judge and we fail to see 
how that decision gives rise to any 
point of importance or difficulty which 
would warrant the grant ofa certificate 
under s 109 (c) of the. Code of Civil Pro- 
cedure. 

It istrua that this case is of vital 
importance to the defendant and the 
present litigation may well be a pro- 
tracted and expensive one. We fully 
realise the hardship that this litigation 
might cause to the defendant should the 
plaintiff's allegation prove wholly unfounded. 
Such, however, cannot be allowed to 
influence our views. 

The preliminary issues which the Court 
was asked to try, are, however, as pointed 
out by the learned Subordinate Judge, 
mixed issues of law and fact. For 
example, the issue of res judicata is com: 
plicated by reason of the fact that the 
plaintiff alleges that the decree ia not 
binding upon him by reason of fraud, 
collusion or negligance. Another important 
question arises whether or not the defend- 
antin thatearlier suit could be regarded 
as representing the present plaintiff. These 
matters were considered by the learned 
Judge, and he came to the conclusion 
that the preliminary questions of law 
could not be disposed of without going into 
the questions of fact. He has pointed 
out that as these questions are questions 
of difficulty, it may well be that if the case 
was decided upon any preliminary issues 
of law, such a decision might later be 
reversed and the parties again compelled 
to gointo the facts. 

The question of the legitimacy of the 
plaintiff could also not be decided conven- 
jently without going into the whole of 
the facts of the case. If the evidence 
upon that issue was gone into, it would, 
in all probability, be just as convenient 
to dispose of the remaining evidence in 
the case. The issues of law in this case 
are not clear cut and are mixed up with 
questions of fact. In such a cise it was 
impossible to say that the learned Sube 
ordinate Judge nad acted illegally or 
with material irregularity in refusing 
to dispose of the issues suggested. Í; 
was pointed out by the learned Subordinate 
Judge that a number of witnesses who 
are likely to be called in this case are old 
men, andif this case is protracted, these 
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witnesses might well die before they have 
an opportunity of deposing in the matter. 
_Had the proceeding before the High 
Court been in the nature of an appeal, 
different considerations would arise; but in 
our view there is nothing in the refusal 
of this Court to entertain the revision 
application which would warrant the Oourt 
certifying thatthe case is a fit one for 
appeal. 


For the reasons which we have given, 


we reject this application and make no order 
as to costs, i 


The stay order is vacated, 
. D Application rejected. 


——— 


ALLAHABAD HIGH COURT 
Oriminal Appeal No, 429 of 1938 
December 15, 1938 
; ALLsop, J. 
-RAM NARESH AND OTHERS— APPELLANT 
: versus 


EMPEROR—Opposire Party 

Evidence Act (I of 1872), ss. 21, 155, 157—Admis- 
sion of guilt in application dictated to petition-writer 
‘in Court and then presented to Magistrate — Ad- 
missibility under s, 21 — Whether affected by ss. 164 
and. 364, Criminal Procedure Code (Act V of 1898)— 
Criminal trial—Evidence—First information report, 
statements in — Not substantive evidence — Before 
using them Court should be clear about their re- 
levancy. 
- The Evidence Act deals with the particular sub- 
ject of evidence including the admissibility of evi- 
dence and is a special law within the meaning of s, 1, 
the Oode of Oriminal Procedure. It follows, there- 
fore, that no rule about the relevancy of evidence in 
the Evidence Actis affected by any provision in the 
Code of Criminal Procedure unless it is so specifically 
stated inthe latter Oode. [p. 650, cool. 1.| 

The admission of a guilt in an application dictated 
to a petition-writer in a Magistrate's Court and after- 
wards presented to the Magistrate, is admissible 
under s. 21,. Evidence Act. It does not become 
irrelevant under s. 24 ors. 25 of that Act. There is 
nothing inthe Criminal Procedure Code which says 
that a confession contained in a document delivered 
toa Magistrate shall not be relevant in spite of the 
provisions in tha Evidence Act. The application 
need not be verified in accordance with the provisions 
of s. 364, Oriminal Procedure Code. It is the state- 
ment inthe confession and not the verification of 
the statement which affords the evidence that the 
accused is guilty. Nazir Ahmad v. Emperor (1), ex- 
plained and distinguished, [ibid.] 
' Btatements made in the first information reports 
are admissible under s. 155, Evidence Act, to impeach 
the credit of a witness who made them or under 
a. 157 to corroborate the testimony of the witnesses 
who made them if the reports were made about the 
time when the fact took place or befora any authority 
legally competent to investigate the fact. It may be 
that there are other sectionsof the Evidence Act 
under which these statements may, in certain circum- 
‘stances, become relevant, but there can be no doubt 
that they are not substantive evidence in the case and 
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Court should be clear about the relevancy of the state- 
ments before they use them. [p. 648, col. 2.] 


Cr. A. from an order of the Sessions 
Judge, Benares, dated June 14, 1938. 

Messrs. S. N. Sen, E. V. Dawid, H.P. Sen 
and Madan Mohan Lal, for the Appellants. 

Mr. K. D. Malaviya, for the Respondents. 

The Assistant Government Advocate, for 
the Crown. 

Judgment. — The, appellants Ram 
Naresh, Jagan, Bissu, Banarsi and Barku 
have been sentenced each to rigorous 
imprisonment for a period of two years 
under s. 147, Indian Penal Code, for rioting, 
to rigorous imprisonment for a period of 
fen years under s. 307, Indian Penal Code, 
for attempting to commit murder, ‘and to 
rigorous imprisonment for a period of ten 
years under s. 326, Indian Penal Code, for 
causing grievous injury by means of a 
corrosive substance. The case for the pro- 
secution is that Ramji Das was walking 
up some steps from the edge of the river 
at Benares when he was surrounded hy the 
appellants who threw nitric acid over him 
and caused very serious injuries, That an 
attack of this nature was made upzn Ramji 
Das admits of no doubt. A number of 
witnesses have been called to prove it and 
there is medical evidence that he was badly 
burnt with acid. The Civil Surgeon was 
summoned almost immediately and has 
described the injuries. . It appears that 
Ramji Das was in serious danger of his life 
at one time. He has been permanently 
disfigured. He has lost one ear and one 
eye and is scarred over one sids of the 
face and all over his body. The only 
question is whether the appellants are the 
people who made the attack and caused 
these injuries. If they are guilty, the sen- 
tences passed upon them are by no means 
too severe, . 

. The oral evidence consists of the state- 
ments of Ramji and four witnesses Basdeo, 
Parmeshwar Verma, Paresh Nath and 
Sakaldip who depose that they either 
recognized the appellants or were able 
afterwards to identify them in jail. Itis 
admitted that the attack took place after 
dark and one general argument is that it 
would have been impossible for the wit- 
nesses to recognize or identify Ramiji’s 
assailants. The reply to this argument is 
that the attack took place just under an 
electric street lamp. It has been argued 
on bebalf of the appellants that it is 
unlikely that the attack would have been 
made at this particular place. The learned 
Judge has discussed the matter and Has 
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come to the conclusion that there is no 
reason to disbelieve the statements made by 
` the witnesses upon this point. The Sub- 
Inspector of Police who went to the place 
two or three hours afterwards found marks 
of acid there. I agree with the finding of the 
learned Sessions Judge and I need only add 
one point, namely that Ramji’s assailants 
would probably choose a place which 
wasnote quite dark, because it would be 
necessary for them to ba certain that they 
were attacking the right man. 

~- The appellants have not been able to 
suggest any good reason why Basdeo, 
Parmeshwar Verma and Paras Nath should 
perjure themselves to implicate them. 
Basdeo is a tirath purohit or panda as 
Ramji is, but no special connection between 
them has been suggested in cross-examina- 
tion. In reply to a question put by Counsel 
for the appellants the witness said that he 
was a beggar and could give no idea of 
his income. Considering his profession, 
that of acting as a priest for pilgrims 
visiting the city, I do not think that he can 
be described as a man of no means or 
that there is any sufficient reason for dis- 
believing him merely because he lives on 
alms. Parmeshwar Verma is a Madrasi 
who had been living in Benares fcr about 
three years before he gave evidence. He 
makes his living by selling dhoop battis, 
which I understand are lamps of some kind 
used for burning incense. He admits that 
his income is very small, but that is no 
reason for disbelieving him. It was 
suggested in cross-examination that he 
was a servant of Ramji, but he denied 
this allegation. He admits that pilgrims 
upon whom Ramji attends buy his wares 
from him, but that again is no reason why 
Be oo give evidence against the appel- 
ants. 

Paras Nath is a priest attached to a 
temple. No reason has been suggested in 
cross-eximination why this man should 
be prejudiced against the appellants or in 
favour of Ramji. He was asked whether 
there was a temple near Ramji’s house. 
He said there was. He was then asked 
whether he officiated in that temple and 
he said he did not. The intention appa- 
rently was to suggest that this man was a 
neighbour of Ramji’s, but even if he was, 
that is no sufficient reason for disbelieving 
his evidence. 

There remains the evidence of Sakaldip. 
He implicated all the appellants in his 
statement in the committing Court and in 
the course of -his- examination-in-chief in 
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the Sessions Court. In his cross-examina- 
tion in the latter Court, he was shown a 
letter, Ex. T, which he admitted that he 
had written toa youth called Gauri Shankar. 
It would appear that Gauri Shankar had 
spoken to him about his evidence against 
Banarsi Lal. The letter was written in 
order to make an appointment between 
Sakaldip and Gauri Shankar. In the course 
of it Sakaldip explained that he was ina 
very difficult prsition because he was work- 
ing as a tutor to the sons of Hira Lal, a 
brother of Ramji’s, and because pressure 
had been brought upon him to give evi- 
dence, he said in the letter that Banarsi 
was not guilty. There was no mention of 
this letter in the cross-examination of the 
witness in the Court of the Magistrate. It 
may, of course, be that the defence thought 
they would reserve this piece of evidence 
till the last moment, but the failure to 
mention the Jetter does give rise to a 
suspicion that it may not have been in 
exigtence at that time. The learned Sessions 
Judge has pointed out that there are other 
reasons for suspecting that this document 
is not genuine in the sense that it was not 
written at the time when it was supposed 
to be written. If Gauri Shankar and Sakal- 
dip were going to meetin order to discnss 
the situation, if was not necessary for 
Sakaldip to mention in the letter that he 
was employed by Hira Lal or that Banarsi 
was innocent. The learned Judge has 
pointed out that it would be somewhat 
unwise for Sakaldip if he intended to give 
false evidence to disclose the fact in a 
letter written in his own hand-writing. 
The offence was committed in November, 
1937. There is, on the record, a complaint 
purporting to be made by Sakaldip on 
February 19, 1938. That was a complaint 
against Jagan, Barku and Banarsi, appel- 
lants, and a man called Bishun. It alleged 
that they had threatened Sskaldip because 
he was one of the witnesses against them. 
When Sakaldip was examined in the 
Sessions Court, this report was overlooked 
and was not put to him. The result is that 
the Sessions Judge attempted to secure his 
attendance on another date, but the man 
had disappeared and could not be £ und. 

I have no confidence that the letter 
written by Sakaldip was genuine. He said 
in his ernss-9xamination in the Oonrt of 
Session that Banarsi was not guilty. bat 
that is not a statement upon which [ would 
place any reliance. Sakaldip was sent to 
an identification parade to identify Banarsi. 
He ‘did identify him, but before he 
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appeared, Banarsi told the Magistrate who 
was conducting the proceedings that 
Sakaldip was a particular friend of his. 
It is no doubt true, as the learned Sessions 
Judge has said, that Sakaldip was not a 
reliable witness but the statements he 
made about Banarsi are no good reasons 
for doubting the evidence of the other 
witnesses against this man, especially as 
the subsequent conduct of Banarsij affords 
some corroboration of the evidence of those 
witnesses. 

On November 25, 1937, the offence 
against Ramji having been committed on 
the 16th, Banarsi Lal wrote a letter to the 
Sub-Inspector of the Dasaswamedh Police 
Station in Benares. The letter was written 
from the hospital at a place called Bhelupur. 
Banarsi Lal stated in the letter that he had 
been attacked by a number of people includ- 
ing Hira Lal at about 7 o'clock on Novem- 
ber }6 and that he was in hospital on 
account of the injuries which he had receiv- 
ed, The offence against Ramji was com- 
mitted in the Dasaswamedh Police Circle. 
Banarsi Lal had not attempted to produce 
any evidence from the hospital to show when 
he entered it or to establish an alibi. It 
seems, however, that his letter to the Sub- 
Inspector was written with the object of 
establishing his innocence in connection 
with the offence against Ramji. The Sub- 
Inspector has deposed that the doctor told 
him that Banarsi had been admitted to the 
hospital on November 18 This hearsay 
evidence does not, of course, prove in fact 
that Banarsi did enter the hospital on that 
date but it suggests a reason why no evi- 
dence has been produced from the hospital 
by way of defence in this case. The action 
of Banarsi Lalin writing this letter does 
not, of course, prove that he took part to 
the offence but it certainly tends to corrobo- 
rate the direct evidence against him. 

The natural reaction of Ramji who had 
been so seriously injured would be to men: 
tion the names of those who had, in fact, 
taken part inthe attack upon him. I have 
explained that there is no personal reason 
for doubting the evidence of Paras Nath, 
Basdeo and Parmeshwar. The appellants 
have relied very strongly upon a report 
made by Hira Lal, brother of Ramji, at the 
Police Station at 6-30 pP. m. on November 
16. Inthis report Hira Lal said that Ramji 
had told him that he had been attacked 
by Mathra, Barku anda number of other 
servants of Janki Ram Joshi. The prosecu- 
tion have alleged that the attack on Ramji 
arose out of the ill-feeling between him 
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“and Janki Ram. It appears that they were 


rival pandas and that there has been rivalry 
and enmity between them for a number of 
years. A previous attack had been made 
upon Ramji and that led tothe conviction 
of Janki Ram and cthers including Ghhotu 
who isa brother of Barku, Barku himself 
was tried but was acquitted. It seems 
that the persons then convicted were on 
bail pending their appeal in this Court. 
The appeals of Chhotu and others were dis- 
missed and orders were issued that they 
should surrender and serve out their senten- 
ces, The others surrendered or were 
arrested but Chhotu remained at large. It 
is said that Ramji saw this man going 
about in Benares and was afraid that he 
would attack him. He therefore made a 
report of: the fact to the Police and got 
Ohhotu arrested. Itis alleged that this is 
the reason why he was attacked on Novem- 
ber 16. : 

These facts explain why Janki Ram 
Joshi was mentioned in Hira Lals report. 
The argument on behalf of the appellants. 
other than Barku is that they cannot be 
guilty because they were not mentioned in 
the report, It is suggested that they were 
not recognized atthe time and that their 
names were afterwards taken for other 
reasons, i. e. enmity or suspicion. 

I should Jike to mention that the report 
in itself does not seem tome to be admis- 
sible as evidence in the case. It is after all 
only a statement made out of Oourt by 
Hira Lal to the clerk at the Police Station. 
Asa general rule, I think Magistrates and 
Judges should be quite clear when they 
make the use of these first information re- 
ports that they are admissible in evidence. 
Statements made in these reports are admis- 
sible under s. 155, to impeach the credit of a 
witness who made them or under s. 157, to 
corroborate the testimony of the witnesses 
who made them if the reports were made 
about the time when the fact took place or 
before any authority legally competent’ to 
investigate the fact. It may be that there 
are other sections of the Evidence Act 
under which these statements may, in certain 
circumstances, become relevant, but there 
can be no doubt that they are not substan- 
tive evidence in the case and Courts should 
be clear about the relevancy of the state- 
ments before they use them. 

I mention this matterin a general way, 
but itis not of any importance in the pre- 
sent case because Hira Lal and the other 
witnesses, including Ramji himself, have 
said that Ramji did mention only Mathra, 
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and Barka and the servants of Janki Ram 
whom he spoke to Hira Lal immediately 
after the offence was committed. Hira Lal 
was at the house of Ramji which is only a 
very short distance from the scene cf the 
occurrence. He heard the cries and ran to 
the place. He asked Ramji what had hap- 
pened and then went straight to the Police 
Station to make the report. On the way he 
passed the house of Ramji and called out to 
those who were in it to attend to Ramji and 
to send for medical assistance. The ques- 
tion then is whether the evidence of Ramji 
and the other prosecution witnesses should 
be disbelieved because only the name of 
Barku among the appellants was mentioned 
by Hira at the Police Station in his report. 

In my judgment, there is no reason at all 
why the evidence should be disbelieved on 
this ground. It must be remembered that 
Ramji must have been invery great pain 
at the time and that the attention of all 
those who came upon the scene was attract- 
ed rather to him and his injuries and to the 
general fact of the attack upon him than to 
the names of the individual offenders. If 
Ramji had made a considered statement to 
Hira Lal in the presence of the other wit- 
nesses and had not given the names of the 
appellants other than Barku there might 
have been ground for thinking that those 
other appellants had not been recognized. 
In the circumstances, as they were, it was 
natural that Ramji should make only a 
general statement to explain what had hap- 
pened to him. 

Hira Lal mentioned in his report that 
Basdeo, Bijai Ram, some Madrasis and a 
Panditji had come upon the scene. Basdeo 
is the witness who has been produced and 
it is gaid that the Panditji is Paras Nath. 
There is no reason for doubting the state- 
ment. Parmeshwar Verma is, as I have 
already said, a Madrasi. Hira Lal has said 
in his evidence in the Sessions Court that 
these people were on the scene and that 
statement can be and is corroborated by the 
statement he made to the Police. It appears 
that the presence of Basdeo, Parmeshwar 
Verma and the Panditji was not alleged as 
an aftert-hought and this fact goes. some 
way to corroborate their evidence, If the 
oral evidence stood alone, I am of opinion, 
that it would be sufficient to justify the 
conviction of the appellants, but as against 
some of them, there is other evidence. I 
have already mentioned the subsequent con- 
duct of Banarsi. I must now refer to the 
fact that Jagan gave himself up to a Magis- 
trate on November 22. He wassent to jail 
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where he was examined by the doctor. This 
doctor has deposed that he had several acid 
burns on his person. The learned Judge 
says that he attached very little importance 
to this point, but it seems to me to be one 
which cannot be ignored. It is true that no 
specific question was putto Jagan by the 
learned Judge in order to enable him to 
explain the existence of these injuries, but 
Jagan was asked whether he had anything 
further to say about the evidence against 
him and itisa fact that he offered no ex- 
planation at all of these injuries. It would 
have been better if he had been asked spe 
cifically about them, but he did have an 
opportunity for explanation and he did not 
take it. Learned Counsel who has argued 
the appeal on his behalf wis not able at the 
time of arguments to proffer any explana- 
tion, In view of the nature of the charge 
I think the fact that Jagan had acid burns 
on his body is certainlya fact which tends 
to corroborate the other evidence against 
him. 

Jagan and Bissu gave themselves up to- 
gether. They apparently went into the 
Magistrate's Court and asked that they 
should be arrested and sent to jail so that 
they should not fall into the hands of the 
Police. Noevidence has been produced to 
show exactly what happened on that occa- 
sion, but a witness called Pearey Mohan 
has stated that he is a potition-writer 
attached to the Collector's Oourt, that the 
Magistrate sent for him, that he went into 
the Court and found Bissu and Jagan in 
the dock and that Bissu and Jagan dictated 
an application to him which they signed. 
That application has been produced as evi- 
dence and in it Jagan and Bissu certainly 
stated that they were guilty of the offence 
of throwing acid upon Ramji. They said in 
the application that the Police were friendly 
with Ramji and that they did not wish to 
fall into the hands of the Police. The two 
men say that they did not understand what 
was ia the application. They say that they 
were led to suppose that it was an applica- 
tion for bail and that on that understanding 
they signed it They have been contradicted 
upon this point by Pearey Mohan and I have 
no doubt that his evidence is true, that the 
application was made and that these two 
appellants signed it with full knowledge of 
its contents. The learned Judge is of the 
same opinion but he has rejected the docu- 
ment asibeing irrelevant upon the ground 
that it would be against public policy to 
admit such documents, because if they were 
admitted they would enable those who 
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wished to make confessions or who wished to 
have confessions recorded to evade the pro- 
visions of se. 164 and 364, Criminal Prece- 
dure Oode. : 

: [think Courts should be very careful in 
rejecting evidence which is relevant under 
the Evidence Act merely because of provi- 
sions in the Code of Oriminal Procedure. 
Section 1 of that Onde is as follows : 

(1) This Act may be called the Code of Criminal 
Procedure, 1898, and it shallcome into force on July 
1, 1898, (2). It extends to the whole of British 
India ; but, in the absence of any specific provision to 
the contrary, nothing herein contained shall affect 
any special or local law now in force ..... " 


The term “special law” is not defined in 
the Code of Criminal Procedure. but s. 4, 
of that Code says that all words and ex- 
pressions used therein and defined in the 
Penal Code and not defined inthe Code of 
Criminal Procedure shall have the mean- 
ings respectively attributed to them by the 
Penal Code, Section 41, Indian Penal 
Code, defines a ‘special law’ as a law applic- 
able to a particular subject. The Evi- 
dence Act deals with the particular subject 
of evidence including the admissibility of 
evidence andis a special law within the 
meaning of the Code of Criminal Procedure. 
It follows, therefore, that no rule about 
the relevancy of evidencein the Evidence 
Act is affected by any provision in the 
Code of Oriminal Procedure unless it is so 
specifically stated in the latter Code. The 
admission of guilty in the application 
dictated to. Pearey Mohan and afterwards 
presented tothe Magistrate was admissible 
under 8. 21, Evidence Act. It did not be- 
come irrelevant under s. 24, or s. 25 of that 
Act. The appellants were not in the 
custody of the Police and, therefore, s. 26 of 
the Act does not affect the issue. 

The learned Judge says thatthe Magis- 
trate was not called upon to record the 
confession under the provisions of s. 164, 
Criminal Procedure Oode, when the applica- 
tion was presented to him, but, as I have 
already eaid he seems to have thought that 
it would be against public policy to admit 
this document. For the reasons which I 
have given, I cannot agree with him. There 
is nothing in the Criminal Procedure Code 
which says that a confession contained in 
a document delivered to a Magistrate shall 
not be relevant in spite of the provisions in 
the Evidence Act. The learned Judge 
seems to have thought that the application 
should have been verified in accordance 
with the provisions of s. 864, Oriminal Pro- 
cedure Oode because it was in fact verified 
before the Magistrate, , I cannot see any, 
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force in this argument because it is the 
statement in the confession and not the 
verification of the statement which affords 
the evidence that the appellants were 


‘guilty. The learned Judge seems to have 


been influenced in some measure by. the 
decision of their Lordships of the Privy 
Councilin Nazir Ahmad v. Emperor (1), 
but that decision is quite irrelevant to the 
question which was befgre the Court. Their 
Lordships held that a Magistrate could not 
give oral evidence of a confession made to 
himif he deliberately ignored the provi- 
sions of ss. 164 and 364, Criminal Procedure 
Code, and did not even purport to act ucder 
thosa sections. There was no question in 
the case before me of the admissibility of 
oral evidenca given by a Magistrate. I, 
therefore. hold that the confession was 
admissible. 

I have already said that Jagan and Bissu 
did not admit that they had intended to 
make any confession, but there isan alter- 
native argument that they were induced to 
make it in order that the Police might use 
them as approvers in the case. There is no 
force in this contention. There was already 
ample evidence against the appellats and 
there is no reason why anybody should 
have thought that it was necessary to pro- 
cure the evidence of Jagan and Bissu. If 
there hid been any need to get the evi- 
dence of an approver, there was no reason 
why two men should have been induced to 
confess in this way. The suggestion was 
that Hira Lal might have induced these 
two men to make this statement, but it is 
clear that the relation between them and 
Hira Lal was not such that Hira Lal would 
have any influence over them, This con- 
fession certainly affords corroboratiog to 
the othsr evidence against Jagan and 
Bissu. 

It seems to me that there is evidence 
against the appellanis which it is impos- 
sible to disbelieve. There isthe evidence 
of four witnesses including Ramji who. 
apparently had noreason for giving false 
evidence. Barku said that he had succeed- 
ed in acivil case against Ramji, but that 
does not afford any reason for thinking 
that Ramji would implicate him in this 
offence if he had not been guilty. 

I have already explained that there is no 
force in the argument that the other ap-- 

(1) (1936) A LJ 895; 163 Ind. Cas. 881; 38 Bom. L R 
987; 1936 O W N 505;(1986) M W N 744; 1936 OLR 
437; A I R 1936 P O 258:1936 A LR 747:9 R PO 57; 
37 Or, LJ 897;40 O W N 1221; 17 PL T 594; (1936) 
Qr. Oas 752;71M LJ 470: 39P L R43; 44 L W 583; 
19 N L J214;17 L 629; 63 I A 372; 64 OL J 445 (PO), 


pellants could rot have been recognized 
because they were not mentioned speci- 
fically by Hira Lal in his report or by 
Ramji to Hira Lal immediately after the 
offence was committed. It appears that the 
Sub-Inspector of Police was away from 
the Police Station when Ramji’s report was 
made, but he went to Ramji’s house and 
recorded his statement about two hours 
later. The statement made by Ramji to the 
Police was availabletothe appellants for 
purposes of contradiction and was not 
available to anybody else. The fact that 
this statement was not put to Ramji is a 
good reasonfor assuming that it would not 
have helped the appellants. The Sub-Ins- 
pector has deposed that he took the state- 
ment of Paras Nath immediately afterwards 
and the same arguments apply to this 
statement. 

The appellants have attempted to place 
some reliance uponthe fact that the Sub- 
Inspector did not take the statements of 
the other witnesses till November 18. The 
Sub-Inspector has, however,-explained that 
he was busy with other work on the 17th 
‘and there is no reason to doubt the truth 
of what he has said. In this country a 
Sub-Inspector when he is conducting an 
investigation is not excused from other 
duties and hecan conduct his investiga- 
tions only in so far as his other duties allow 

. him to do so. 

The appellants can give very little rea» 
son why they should have been implicated 
if they were innocent. Ram Naresh has 
said in one place that Ramji had asked 
him to bring pilgrims to him and he had 
refused and for that Ramji was angry with 
him. He hassaid in another place that 
Ramji owed him Rs. {100 because he had 
taken pilgrims to him and he was entitled 
to some commission. It cannot be argued 
with any force that there was any buffi- 
cient motive for Ramji to implicate this 
manifhe was not concerned in the offence. 
It is admitted that the man is or was a ser- 
vant of Janki Ram Joshi. Banarsj has said 
that hé is an Arya Samajist and that he 
published some pamphlets against Ramji 
and others. Some pamphlets have been 
produced but have not been proved. Even 
if pamphlets of this kind were published 
1 donot think that that would establish 
the fact that there was any enmity which 
would afford a sufficient motive for the 
manufacture of a false case against this 
man. Even if Ramji had wished to impli- 
cate Banarsi, there is no reason why the 
other witnesses should have agreed tohelp 
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him. In Banarsi's case there is also his 
subsequent conduct, 2. e., his writing a letter 
to the Sub-[nspector which was, to say the 
least of it, exceedingly suspicious. Jagan 
and Bissu say thit they do not know why 
they were implicated. 

The final argument addressed to me by 
the appellants was that there was no parti- 
cular reason why any of these people should 
have attacked Ramji. Barku certainly 
had motive becauss Ramji had taken steps 
to get his brother arrested, and Ram Naresh 
was employed by an enemy of Ramji. Tae 
suggestion is that the other appellanta 
were friends of these people. There is 
evidence that they were seen consorting with 
the other appellants. The point, however, 
is of no importance. We cannot know what 
motives actuated the appellants. We do 
know that there is conclusive evidence that 
they did take part in this offence. There is 
no force in the appeal and [ dismiss it. 


8. Appeal dismissed. 
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Limitation Act (IX of 1908), Sch. I, Arts. 120, 131 
—Entry in Record of Rights showing defendant as 
holding mukarrari right on fixed rent—Suit for 
declaration that defendant does not hold jote in 
mukarari right and rent ia liable to enhancement 
—Article applicable—Starting point— Entry in 
Record of Right, whether affects tenure—Purchaser 
of tenure, tf takes subject to limitation—Fresh right 
to sue, if accrues to purchaser from date of purchase, 

Where anentry inthe Record of Rights, shows 
that the defendant is holding a mukarrari right on a 
fixed rent by virtue of a certain deed, a suit for 
declaration that the defendant does not hold the 
jote in mukarrari right and that the rent of the jote 
is liable to enhancement, is a suit for declaration 
that the entry inthe Record of Rights is wrong and 
the limitation applicable to such a suit is one under 
Art. 120, Limitation Act, and not Art. 131 and the 
time begins to run from the date of the final 
publication of the Record of Rights. [p. 653, col, 2.) 

The Record of Rights atfects not merely the rights 
of the tenure-holder for the time being but the 
tenure itself. In other words, whoever would take 
the tenure, by whatever process it may be, must 
hold it subject to the statutory limitations imposed 
by the Record of Rights, The purchaser of the 
tenure takes it subject to the limitations imposed by 
the Record of Rights, and no fresh right accrues 
to him on the date ofthe purchage to sue for a 
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declaration that the Record of Rights is wrong. 
Brij Behari Singh v. Sheoshanker Jha (1), Sri Sri 
Baidyanath Jiu.v. Har Dutt Dwari (2), Gobind- 
narayan Singh v. Shyam Lall Singh (3), Bolo v. 
Koklan (4) and Bhagwanta v. Sukhi(5), referred to. 
Lp. 654, col, 2.] 

A. from a decision of the District Judge 
of Manbhum, dated March 14, 1936, con- 
firming a decision of the Subordinate Judge 
at Purulia, dated August 25, 1934. 

Dr. D, N. Mitter, Messrs. S. C. Mazum= 
dar, Bishundeo Narain Singh and Ram 
Anugrah Narain Singh, for the Appellants. 

Messrs. A. K. Roy and S. K. Roy, for the 
Respondents. 

Chatterjl, J.—This appeal arises out of 
a suit for a declaratory decree, the declarae 
tion sought being that 

“that it may be held that the deed alleged to have 
been executed by Hriday and Bhabani Mahapatra 
on Jaistha 25, 1226, B. 5, on a plain paper as 
disclosed by the defendants is wholly false, that 
the jote included in Khata No. 176 in the names 
of the defendants is not held in mukarrari right 
and that the rent of the said jote is liable to 


enhancement’. || h 
The plaintiff is a purchaser of an in- 


` termediate tenure at a rent sale and the 
defendants are occupancy raiyats of a 
holding bearing Khata No. 176 under that 
tenure. The rent sale at which the plain- 
tiff purchased the tenure was held on 
September 2, 1929, in execution of a decree 
obtained by the superior landlords who 
are ‘patnidars against the intermediate 
tenure-holders. The plaintiff's case is that 
after purchasing the tenure he discovered 
that in the last Record of Rights which was 
finally published on July 4, 1921, the 
defendants were recorded in Khata No. 176 
as’ holding a mukarrart right on a fixed 
rent of Rs. 4, by virtue of a deed executed 
on Jaistha 25,1226, B. S. by Hriday and 
Bhabani Mahapatra. The plaintiff chal- 
lenges the genuineness of that deed and 
also the correctness of the entry in the 
Record of Rights. 

“The suit was contested on the grounds 
inter alia that the said deed is genuine 
and was executed by the then patnidars 
Hriday and Bhabani Mahapatra that the 
under-tenure which the plaintiff claims to 
have purchased had no real existence at 
all but was merely created on paper with 
an ulterior object, that the rent sale was 
invalid and that thet suit is barred by 
limitation. 

The learned Subordinate Judge who 
tried the suit decreed it, and on appeal, 
his decision has been affirmed by the 
learned District Judge. The defendants 
baye preferred this second appeal, 


GADADHAR PATRA V. BHOLANATA OHAUDHURY (PATI) 


18110 


Both the Courts below have found that 
the deed dated Jaistha 25, 1226, B. S. is 
not genuine and that the plaintiff's pur- 
chase at the rent sale is valid. These 
findings have not been seriously challenged 
in this appeal, and as findings of fact, they 
must stand. . 

The only question urged in this appeal 
is that of limitation. Itis contended that 
so far as the prayer for declaration that 
the deed dated Jaistha 25, 1226, is not 
genuine is concerned, it is barred by the 
three years’ rule of limitation provided 
in Art. 93 of the Limitation Act, and 
so far as the other declarations are con- 
cerned, they are barred by the six years’ 
rule of limitation provided in Art. 120 the. 
respective periods of limitation being 
counted from the date of the final publica- 
ua of the Record of Rights, that is, July 4, 
1921. 

Article 93 is as follows : 


The date of 


To declare the forgery 
the attempt. 


of an instrument at- 
tempted to be enforce- 
a against the -plain- 


Three years 


til. 

This Article seems to contemplate a case 
where the plaintiff in the suit is a party 
to the document or is otherwise bound 
by it and the cause of action for the 
suit is an attempt to enforce it against 
him. These conditions are not satisfied 
in the present case. Besides, the sub- 
stantial relief claimed in this suit is a 
declaration that the rent of the defendants’ 
holding is liable to enhancement. Article 93, 
therefore, has no application. 

The substantial question for decision in 
this appeal is whether the prayer for a 
declaration that the rent of the defendants’ 
holding is liable to enhancement is barred 
by limitation. The appellants contend 
that the real cause of action for this suit 
arose on July 4, 1921, the date of the 
final publication of the Record of Rights 
and the suit, having been brought on 
June 30, 1933, is barred under Art. 120 
of the Limitation Act. Our attention has 
been drawn to the allegation in para. 10° 
of the plaint which clearly show that the 
cause of action for this suit is the erroneous 
entry in the Record cf Rights. 

Article 120 is as follows :— 


When the 


Suit for which noperiod , Six years. 
of limitation is pro- right to sue 
vided elsewhere in accrues, 
this schedule, 





Mr. A. K. Roy the learned Advocate for 
the respondents contends that this Article © 
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cannot apply if there is any other Article 
in the Limitation Act applicable to the 
present case. He points to Art. 131 as 
really governing this suit. That Article is 
as follows :— 


To establish a periodi- | Twelve years” When the 
cally recurring right. plaintif is 
first refus- 

ed the = 

oyment 0: 

. iho right. 

If this Article applies, there is no doubt 
that the suit is within time because it 
was brought within 12 years from the 
date of the final påblication of the Record 
of Rights. It is urged that the right to 
enhancement of rent is a periodically 
recurring right as held by this Court in 
Brij Behari Singh v. Sheoshanker Jha (1). 
It is further urged that a suit for obtain- 
ing a declaration that rent is liable to 
enhancement is a suit to establish a 
periodically recurring right. That Art. 131 
applies to a suit for obtaining such a 
declaration need not be disputed. This 
proposition will find some support from the 
decision of this Court in Sri Sri Baidya- 
` nath Jiu v. Har Dutt Dwari (2). But to 
make Art. 131 applicable, it is further 
necessary that the condition required by 
column 3 should be satisfied. Mr. A. K. 
Roy argues that the plaintiff was first 
refused the enjoyment of the right to 
ebtain enhancement of rent when the 
Record of Rights was finally published. In 
5. 2, cl. (8) of the Limitation Act, the 
word “plaintiff” has been defined to include 
any person from or through whom a 
plaintiff derives his right to sue. If, 
therefore, the present plaintiff is said to 
derive his right to sue from or through 
the tenure-holders who were shown in the 
Record of Rights, he is obviously “the 
plaintiff’ within the meaning of Art. 131 
(last column). But the question still re- 
mains whether the plaintiff was first re- 
fused the enjoyment of the right within 
the meaning of that Article when the 
Record of Rights was finally published. In 
„the first place, there is no allegation in 
the plaint that during the course of the 
settlement proceedings, the then tenures 
holders wanted to enhance the rent und 
their claim was refused. In the second 
Place, the words “when the plaintiff 18 
tirst refused the enjoyment of the right”, 


(1) 39 Ind. Oas. 85; 2 P LJ 124; 1 PL W 434: 
(1917) Pat 108. 

(2) 5- Pat 249; 94 Ind. Cas. 826; (1926) Pat 1; AI 
R196 Pat 205; 7P LT 465, 
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to my mind, imply that the right was 
capable of being enjoyed when the en- 
joyment was refused. Obviously the en- 


joyment of a right cannot be 
refused wanen the right itself is 
not capable of enjoyment. Under s. 94 


cof the Ohota Nagpur Tenancy Act, rent is 
not liable to enhancement, except under 
certain conditions which admittedly do 
not prevail here, for a period of 15 years 
from the final publication of the Record 
of Rights was finally prepared, the right to 
enhance rent was not capable of being 
enjoyed for 15 years, It cannot therefore 
be said that the entry in the finally pub- 
lished Record of Rights amounted to a 
refusal of the enjoyment of the right to 
obtain enhancement of rent. It may be 
said that the entry in the Record of Rights 
might be taken to be a denial of that right; 
but that would not make Art. 131 applicable. 
Ifthe Legislature intended to convey that 
meaning by the Article, the words used 
would have been “when the right is first 
denied” as we find the words used in 
Art. 129 with reference to a suit by a 
Hindu for a declaration of his right to 
maintenance are “when the right is denied.” 
In my opinion, therefore, Art. 131 does not 
apply in the present case. 

The proper Article of the Limitation 
Act applicable to the present case seems 
to be Art. 120. The question now is, 
when did the right to sue accrue? Dr. 
D. N. Mitter on behalf of the appellants 
eontends thai the right to sue accrued on 
the final publication of the Record of Rights. 
Indeed inthe plaint there is no specific 
prayer for a declaration that the entry 
in the Recordof Rights is wrong; but a 
perusal of the plaint leaves no room for 
doubt that the real cause of action for 
the present suit is the eniry in the 
Record of Rights. Paragraph 10 of the 
plaint which makes the matter clear runs 


as follows : A 

“That the jote included in Khatian No. 176 in the 
name of the defendants is not in mukarrari right 
and the rent of Rs. 4 payable by them js not a 
mukarrari rent. They hold the said jote in 
ordinary occupancy right. The rent of the said 
jote is liable to enhancement. The document of 
1226 B.S. disclosed by them is wholly false. There 
will be lots of difficulties and disorder in future 
if such fraudulent and erroneous Record of Rights 
is allowed to stand. Hence the plaintiff is compelled 
to institute this suis.” . h 

Thus the Record of Rights is considered 
by the plaintiff to be an obstacle which 
stands in bis way with regard to bis 
claim for enhancement of rent and it is 
with a view to remove this obstacle that 
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the suit has been brought. As pointed 
out by their Lordships of the Judicial 
Committee in Gobindnarayan Singh v. 
Shyam Lail Singh (3), the expression 
“right to sue” means the right to bring 
the particular suit with reference to which 
the plea of limitation is raised, the 
starting point for limitation being the 
date when that right was invaded. In 
Bolo v. Koklan (4), their Lordships of the 
Judicial Committee have held with re- 
ference to Art. 120 of the Limitation Act 
that 


“there can be no right to sue until there is an 
accrual of the right asserted in the suit and its 
infringement or at least a clear and unequivocal 
threat to infringe that right against the defendant 
against whom the suit is instituted.” 

In the present suit the right asserted 
ig the right to claim enhancement of rent 
and this right was infringed when in 
accordance with the claim put forward 
by the defendants, the entry in the finally 
published Record of Rights was made. In 
the plaint there is absolutely no allegation 
of any further infringement by the de- 
fendants. In this view the right to sue 
must be held to have accrued when the 
Record of Rights was finally published. 


Mr. A. K. Roy on the other hand, con- 
tends that the’ plaintiff's right to sue could 
not accrue before his purchase on Septem- 
ber 2, 1929. He relies on the decision in 
Bhagwanta v. Sukhi (5). The facts of the 
Gase may be thus briefly stated. The 
plaintiff's maternal’ grandmother, a Hindu 
widow, made an alienation in 1876 and the 
transféres iw his turn made a further 
alienation ‘in 1893 in favour of the de- 
fendants' who came into possession of the 
disputed property. At the time of the 
alienation by the widow, the nearest living 
reversioner was her daughter. The widow 
died in 1889, but her daughter never 
took any steps to question her alienation. 
The plaintifis, who were the sons of that 
daughter born subsequent to the aliena- 
tion of 1876, brought a suit in 1894 during 
the lifetime of their mother for a dec- 
laration that the alienation made by their 
maternal grandmother in 1876 and the 
further alienation made by the transferee 
in 1893 were void as against them and 

(3) 58 O 1187; 131 Ind. Oas. 753; A I R1931 PO 
89; 53 O L J 333; 35 O W N 221; (1931) M W N 435; 
Ind. Rul (1931) P C 145; 33 L W 707; 33 BomLR 
885; 61 M L J 9 (P 0). 

(4) 11 L 657; 127 Ind. Oas. 737; (1930) AL J 1188; 
32 L W 338; 340 W N 1168; A IR 1930 P O 270; 
59 M LJ 621; Ind. Rul. (1930) P O 353; 32 Bom L R 
1596; 52 C L J 450; 31 P L R 832P 0), 
` (8) 22 A 33; A W N1899, 159, 
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that they were entitled, after the death 
of their mother, to possession of the 
disputed property. The lower Courts held 
that the suit was barred by limitation as 
it was brought more than six years after 
the alienation of 1876. On second appeal 
the decision was reversed, Their Lord- 
ships held that the plaintiffs’ right to 
impugn their grandmother's alienation did 
not accrue until either they were born or 
their grandmother died and they being 
all minors when the ‘suit was brought, it 
was within time. Their Lordships ob- 
served : 

“As regards Art. 120, when the Legislature said 
that a suit may be brought six years from the 
time when the right to sue accrues, I think it 
clearly meant the right to gue of the plaintiff him- 
self or some one through whom he claims, not a 
right of somebody else to sue through whom the 
plaintiff does not claim.” > 

As one reversioner does not claim 
through or derive his title from another; 
their Lordships held that though the 
plaintiffs’ mother's right to sue for a dec- 
laration mignùnt have been -barred,.. the 
plaintiffs’ right which was quite indepen- 
dent of their mother’s right was mot 
barred. The rajio decidendi of decision 
was that the plaintifs acquired a -new 
right at their birth. In the present case 
the position is quite different. It cannot. 
be said. that the plaintiff. here by his 
purchase of September 2, 1929, acquired. 
any new right. It has been argued by. 
Mr. A.K. Roy that the purchaser.at a rent 
sale cannot be said to.be the representa- 
tive-in-interest of the, judgment-debtor..: 
Indeed the purchaser at a rent sale. acs 
quires not merely the right, title and interest: 
of the judgment-debtor but the . tenure 
itself free from encumbrances created by.. 
the, judgment-debtor. But this does not. 
mean that the purchaser acquires any new. 
right independently of the judgment- 
debtor. He certainly stands in the shoes 
of the judgment-debtor except so far as 
statute gives him.the right to avoid ene. 
cumbrances created by tke latter. Here, 
however, we are concerned not with the 
entire bundle of rights possessed by the. 
plaintiff as purchaser but. with the right 
asserted by him in this suit, viz. the 
right to claim enhancement of rent which: 
is said to have been infringed. The. 
Record of Rights affected not merely the. 
rights of the tenure Lolder for. the time, 
being but the tenure itself. In other. 
words, whoever would take the tenure by 
whatever process it may be, must hold it. 
subject to the statutory limitations im- 


1938 ~ 
posed by the Record of Rights. So when 
the plaintiff purchased the tenure in 
September 1929, he tcok it subject to the 
limitations imposed by the Record of 
Rights. 

No fresh right accrued to him to sue 
for & declaration that the Record of Rights 
was wrong. In my opinion, therefore, the 
suit is barred by limitation under Art. 120. 

Tt has been contended by Mr. A. K. 
Roy that the actuel relief sought by the 
plaintiff is that it may be declared that 
the defendant's holding is liable to en- 
hancement of rent and not that the 
Record of Rights is wrong. Even assuming 
that we may look at the form and not to 
the substance of the plaint, there will in 
that case be no cause of action for the 
suit, because since the entry in the Record 
of Rights there has been no further in- 
fringement of the right to claim enhance- 
ment of rent. In that view the suit will 
be liable to be thrown cut for want of cause 
of action. 7 

In the result, I would allow the appeal 
and dismiss the suit; but in the circum- 
stances parties should bear their own costs 
throughout. 

Dhavle, J.—I agree. The lower Oourts 
rightly held that the suit did not come 
within Arts. 93 and 131 of the - Limitation 
Act; and as regards Art. 120, which was 
applicable to the case, they considered 
that time ran against the plaintiff from the 
time or his -purchase in 1929. -The suit 
was rightly regarded by the lower Appel- 
late Court- as “essentially a suit for a 
declaration . that the Record of Rights is 
incorrect”, the “real” cause of action 
being “a cloud over the plaintiff's-title to 
enhance rent, i, e. in the settlement record”. 
There is no dispute that a suit brought 
upon such a challenge in the Record of 
Rights must where there is no change of 
landlords be brought within six years of 
the final publication. The Jandlord’s right 
to enhance the rent of an occupancy 
raiyat corresponds to a statutory incident 
of the occupancy holding, and passes to 
his purchaser along with his other rights 
as landlord. I cannot see how any trans- 
fer of this right, whether voluntary or 
otherwise, can operate to create a new 
Tight to get the relevant entry in the 
Record of Rights declared to be wrong, for 
otherwise all that a landlord who lets an 
adverse entry in the Record of Righis stand 
unchallenged for six years, need dois to 
make a benami transfer. What the plaintiff 
purchased in execution of the rent decree 
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was the previous landlord's interest in the 
holding free of any encumbrances created 
by that or previous landlords. The right 
of the landlord for the time being to 
assail the Record of Rights, such as it was, 
would no doubt pass to the execution 
purchaser, but if it was already barred 
before the rent sale, it could neither be 
revived nor created afresh by plaintiff's 
purchase. I can find nothing in the 
wording of Art. 120 tocompel us to hold 
of enhancement 
which has passed from a judgment-debtor 
to an auction-purchaser becomes a new 
right merely because the latter is not 
bound by any encumbrances that the 
former may have created, or that the 
tight of the landlord to challeage the 
Record of Rights can be kept indefinitely 
open by transfers of the landlord’s ine 
terest. 
S. Appeal allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 950 of 1937 
February 24, 1938 
Barong, J. 

DIN MOHAMMAD—P tarntiFF 
APPELLANT 


VveTSUs X 
Musammat WALAIT BEQUM AND ANOTHER 
—DBEFENDANTS—RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 53— 
Suit by creditor to impeach transfer by debtor asg 
Jraudulent—Debtor subsequently adjudged insolvent 
—Receiver is necessary party to suit or appeal from. 
decree in such suit—Provincial Insolvency Act (V of 
1920), s. 283—Creditor seeking relief against debtor by 
way of suit for realization of his debt—Leave of 
Insolvency Court, if necessary, before filing 
suit. 

In a suit by a creditor brought to impeach a trans- 
fer made by the debtor as fraudulent, under s, 53, 
Transfer of Property Act, or in an appeal from a 
decree passed in such a suit, the Receiver, where the: 
debtor is adjudged insolvent subsequently, is a neces- 
Ba1y party and when the Receiver is not made a party, 
such a suit or appeal is incompetent. Ghulam Sharif 
v. Lachhman Dass (1) and Basanti Lal v. Nanhe Mal 
(2), referred to. Sunder Singh v. Ram Nath (3) and 
Protiva Sundari Debi v. Sarada Charan (4), dis- 
tinguished. R 

Obiter —Where a creditor seeks any relief against 
his debtor by way of suit, which is intended to secure 
directly or indirectly the realization of his debt in: 
the insolvency proceeding, leave of the Insolvency 
Court is necessary before institution of sucha suit. 
Mahomed Adjun Nacoda v. E. M. Chettyar Firm (7) 
ond eens Kamath v, Lakshmi Narayan Rao (8), 
relied on. 


8. C. A. from the decree of the Addi- 
oe District Judge, Lahore, dated May 15, 
1937, 
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Messrs. Mohammad Amin and Hamid 
Ullah, for the Appellant. 

Mr. J. G. Sethi, for the Respondents. 

Judgment.—The material facts of the 
case giving Tise to this appeal may be 
briefly stated as follows: On November 25, 
1930, Malak Hira, defendant No. 2, mortgag- 
ed a plot of land for Rs. 3,500 in favour of 
his own daughter Musemmat Walait Begam, 
defendant No.1. The plaintiff Din Moham- 
mad, who is a creditor of the mortgagor, 
instituted this suit under s. 53, Transfer 
- of Property Act, for a declaration that 
the morigage was intended to defeat and 
delay the creditors of Malak Hira, and 
was therefore void as against the creditors. 
This suit was instituted after Malak Hira had 
been adjudged an insolvent and the Official 
Receiver was also impleaded as a party 
jn the; trial Court. The trial Oourt decreed 
the plaintifi's suit. From this decision an 
appeal was preferred by Musammat Walait 
Begam to the District Court, but the Official 
Receiver was not impleaded as a respondent 
to the appeal. A preliminary objection was 
taken before the learned District Judge that 
the appeal was incompetent as the Official 
Receiver, who was a necessary party, had 
not been impleaded. He rejected this 
objection. On merits he found -that the 
mortgage in question has been effected to 
defeat and delay the creditors as held by 
the trial Court, but he further held that 
the suit itself was incompetent without 
the leave of the Insolvency Court and as 
such leave had not been obtained, he 
accepted ihe appeal and dismissed the 
plaintiff's suit, leaving the parties to bear 
their own ‘costs throughout. From this 
decision the present appeal has been pre- 
ferred. The learned Counsel for the plaintiff- 
appellant has urged two’ points: (1) that 
the learned ‘District Judge was not right in 
holding that the Official Receiver was not a 
necessary party to the appeal before him, 
and (2) that no leave of the Insolvency 
Court was necessary for the purposes of 
this suit. 

the 


As regards first point reliance 


was placed by the learned Counsel for. 


the appellant on Ghulam Sharif v. Lachh- 
man, Dass, 148 Ind. Oas. 329 (1) and Basanti 
Bai v. Nanhe Mal (2). The learned Counsel 
for the respondent urged in reply that 
these cases were distinguishable as they 
arose out’ of proceedings taken under the 


(1) 148 Ind. Oas. 329; A 1 R 1934 Leah, 36;6 RL 
5. 
Ao A IR 1926 Allj 29; 89 Ind. Oas. 357; 47 A864; 23 
AL 792, 
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Provincial Insolvency Act. He urged that 
the Official Receiver was not a necessary 
party to the present suit which could be 
instituted by any craditor under s. 53, 
Transfer of Property Act, in the interest 
of allthe creditors. In support of his con- 
tention that the Official Receiver was not 
a necessary party, the learned Counsel 
relied on Sunder Singh v. Ram Nath (3) 
and Protiva Sundari Debi v. Sarada Charan 
(4). On the second point the learned Counsel 


‘for the appellant relied firstly on the pro- 


visions of s. 28 (2), Provincial Insolvency 
Act, and also on Harnam Chandar v. Rup 
Chand, 141 Ind. Oas. 146 (5) and Subra» 
mannayam Vv. Narasintham, 119 Ind. Oas. 
46 (6). The learned Counsel for the respon: 
dent on the other ¿and relied on Mahomed 
Adjum Nacoda v. B. Me Chettyar Firm (7) 
and Vasudeva Kamath v. Lakshmi Narayana 
Rao(3). He also cited certain other authorities, 
which were to the same effect, but it is 
unnecessary to refer to them here. I shall 
now deal with these points separately. . 

As regards the first point, I am of opinion 
that the Receiver was a necessary party to 
the appeal. The transaction sought to be 
set aside in the present case was a mortgage 
and the mortgagor had still a subsisting 
interest in the property. On the mortgagor 
being adjudged insolvent, the property vested 
in the k.ceiver under s. 28, Provincial 
Insolvency Act, though subject to the 
mortgage and consequently the Receiver 
was, in my opinion, a necessary party to 
the suit and also to the appeal. It is true 
that a creditor hasa right to impeach a 
fraudulent transfer under s. 53, Transfer of 
Property Act, and such a suit can be 
instituted by any creditor in the interests 
of all the creditors. But after adjudication 
of the debtor as an insolvent, it is the 
Receiver, who is the proper representative 
of the creditors for the administration of 
the insolvent’s estate and consequently, 
even if he does not himself institute 
the suit, he must, I think, be considered ' 
to be, at least a necessary party to the 
suit. The cases relied upon by the learned 


(3) 7L 12;93 Ind. Oas, 1013; A I R 1926 Lah, 167; 
27P LR 219. ` 


(4) A I R 1935 Oal. 15; 155 Ind. Oas. 848; 38 OW N 
996; 7 RO 634. 
- (5) 141 Ind Cas. 146; A I R 1932 All, 382; 54 A 532; 
(1932) A L J 361; Ind. Rul. (1933) All, 54. 

(6) 119 Ind. Gas.48; A IR 1929 Mad. 323; 56M L 
J 409; 29L W 349; Ind. Rul, (1929) Mad. 878. 

(7) 9 R 7; 128 Ind. Cas. 382; Al R 1930 Rang. 317; 
Ind. Rul. (1931) Rang. 30. A Site oy! 
(8) 42 M 664; 52 Ind. Oas. 442; A I R 1919 Mad. 167; 
36 ML J 453; 9 L W 475; 26 M L T90; (1919) MW N 
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Counsel for the respondents, viz., Sunder 
Singh v Ram Nath (3) and Protiva Sundari 
Debi v. Sarada Charan (4), are not in point. 
In the former case, the question whether 
the Receiver was or was not a necessary 
Party does not appear to have been raised 
or cortsidered. In Protiva Sundari Debi v. 
Sarada Charan (4), a Single Bench ruling 
of the Calcutta High Oourt, there was no 
question of any insolvency and consequently 
there was no occasiomto consider the posi- 
tion of a Receiver under the insolvency law. 
Tt seems to mo that in view of the dual 
position held by such a Recviver, as the 
representative of the creditors, as well as 
the insolvent, he has*an interest not only 
in any property which is actually in his 
possession, but which can be made 
available for the insolvent’s estate. It would 
be obviously dangerous to leave litigation 
in such circumstances in the hands of a 
creditor, who may perhaps collude with the 
alienee and serve his own interest to the 
Prejudice of the interests of the other creditors 
and the insolvent. I hold accordingly that 
the Receiver was a necessary party to the 
appeal before the learned Vistrict Judge. 
On the above finding the appeal must, I 
think, succeed. 

It is unnecessary on the above finding to 

consider the other point argued, viz. whether 
leave to sue was necessary, on which there 
seems to be a conflict of authority. But I may 
add that though the wording of s. 28, Proe 
vincial Insolvency Act, is not very happy, 
I incline to the view that leave to sue 
would be necessary when a creditor seeks 
any relief, which is intended to secure 
directly or indirectly the realization of his 
debt in the insolvency proceedings. 
_ On the whole the better view in the 
interests of the administration of the 
insolvent's estate appears to me the one 
taken in Vasudeva Kamath v. Lakshmi 
Narayana Rao (8) and Mahomed Adjum 
Nacoda v. E. M. Chettyar Firm (7), and I 
should have upheld the decision of the 
learned District Judge on this point, if 
It were necessary to decide it. But as 
stated above, I am of opinion that the 
appeal before the learned District Judge 
was incompetent owing to the fact that 
the Receiver, who was a necessary party, 
was not impleaded. I accordingly accept 
“this appeal and affirm the decision of the 
trial Court, but in view of all the circum- 
-Btances, leave the parties to bear their 
costs throughout. 

5 Appeal allowed. 
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` CALCUTTA HIGH COURT 

Appeal No. 170 of 1936 
March 29, 1933 
R. O. MITTER AND BISWAS, JJ. 

PRAVAT OHANDRA SYAM— 

DREENDANT-— APPELLANT 
versus 
BENGAL CENTRAL BANK, Lrp.— 

PLAINTIFES —RESPON DENTS ` 

Transfer of Property Act (IV of 1882), ss. 117, 
111 (g), lid-A—Bulk of land used for tea cultiva- 
tion and small portion used for tea manufacturing 
—Lease held agricultural and excepted from opera; 
tion of Ch. V — Bengal Landlord and Tenant 
Procedure Act (VIII of 1885)—Forfeiture clause 
in agricultural lease is not invalid—Landlord and 
tenant—T'ea estate in Assam— Lease of—Forfeitire 
clause, if can be availed of, before end of agricul: 
tural year—Form of notice of termination—One 
notice, tf suffictent—Held on construction that date 
of payment of instalment was essence of contract 
and default was not capable of remedy~Notice of 
election of landlord to forfeit lease held good notice, 

Rearing of tea plants would be an agricultural 
purpose. Where a‘ greater portion of the land leased 
is used for tea cultivation and only -a small por- 
tion is occupied by factory for manufacturing tea 
the lease is agricultural and is excepted from the 
operation of Uh. V, Transfer of Property Act, 
by reason of the provisions of s. 117 of the said 
Act. |p. 660, col. L] i 
Act VIII or 1869 (Bengal Landlord and Tenant 
Procedure Act) leaves landlords and agricultural 
tenants free to regulate their rights by contract. 
There is nothing in that Act which would render 
invalid a forfeiture clause in an agricultural 
lease. [ibid.] 

It would aot be right to draw an analogy be- 
tween the paikast raiyats of the old days—culti- 
vators of small areas of land who depended for 
their maintenance upon the crops raised by their 
own manual labour~and a company or an indivi- 
dual cultivating a modern tea estate of an exten- 
sive area in Assam. The forfeiture clause in the 
lease of a tea estate could be availed of in spite 
of the contract to the contrary contained in a 
written lease, even before the end of the agricultural 
year. This being the position, no particular form 
of notica is required under the law to terminate a 
tenancy forfeited according to a covenant contained 
inthe lease. [p. 660, col. 2.] 


In case of {forfeiture one written notice is re- 
quired under the law and not one uuder s. 111 (g), 
Transfer of Property Act and another under a, 114-A, 
Section lil (g) requires a written notice on the 
part of the landlord to be served upon the tenant 
intimating his intention to forfeit the lease, and 
a. 114-A which was added to the statute by the 
amendment of 1929 only defines the form in which 
that notice has to be given by the landlord. Sec- 
tion 114-A contemplates two clauses of cases, (i) 
where the breach is capable of remedy, and (ii) 
where it is not. In cases where the breach is not 
capable of remedy, all thatthe law requires is that 
a written notice should be given by the landlord 
before suit, conveying his election of forfeiting the 
tenancy. But if the breach is one capable of remedy, 
it ia further necessary that he should require the 
lessee to remedy the breach and must give to the 
lessee reasonable time to do so from the date of 
service of notice. [p. 661, col. Lj 

The agreement for sale and the lease were part 
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of the same scheme which was that pending the 
completion of the purchase, the purchaser would 
remain in possession only in his character as lessee 
with no additional burden in the shape of rents the 
rent reserved being exactly the head rent payable 
by the lessee to the landlord. The agreement 
Provided that the instalments of purchase money 
were to be paid on fixed date and if default wag 
made on the due date, the whole of the balance 
then outstanding became at once payable. Another 
clause aleo provided that on such default, the land- 
lord would be entitled to re-enter : 

Held, that from the agreement for sale, it was 
quite clear that the parties intended that the due 
dates of payment of the instalrents were to be of 
the essence of the contract, for, if default was made 
‘on the due date, the whole of the balance of the 
purchase money then outstanding became at once 
Payable, and on such a contingency other rights and 
obligations accrued to the respective parties, Accord- 
ingly the breach committed on the part of the 
lessee was not capable of remedy, because the land- 
lord could not be put into the same Position as 
before by mere subsequent payment of the overdue 
instalment together with interest. In this view of 
the matter even if the Transfer of Property Act 
governed the case, the notice conveying the elec- 

‘tion of the landlord forfeiting the lease and men- 
tioning the breach complained of and also demanding 
Possession from the lessee was a good notice, [p. 661, 


cols. | & 2.] 
A, against the decree of the Sub- 


ae Bes Second Court, Sylhet, dated June 29, 
“1936. 


Dr. Sarat Chandra Basak, Messrs, He- 
mendra Kumar Das, Purnendu Choudhury 
and Hitenara Kishore Roy Choudhury, for 
the Appellant. | l 
` Messrs, Atul Chandra Gupta, 
‘Majumdar, Khitindra Nath Basu, Sayendra 
Nath Sen, Nirede Kumar Mallik and 
‘Upendra Chandra Mallik, for the Respon- 
dents. 

Judgment,—The defendant is the appel- 
‘lant before us. The subject-matter of the 
‘suit is a tea estate, named Longucharra Tea 
‘Estate, of which the defendant is the lessee 
under the plaintif. The svit is one for pose 
sessicn on the ground that the defendant's 
lease has been determined by forfeiture. 
‘To follow the ccntroversy between the 
parties in this appeal, the following facts 
have to be stated: The said Tea Estate 
originally belonged tothe Union Tea and 
Trading Co., ccmprising an area of 400 
hals, some poiticn of which had already 
been planted with tea shrubs and on a 
portion whereof was a factory for manu- 
facturing tea The plaintiff purchased the 
said tea estate at a Courtsale and there- 
aiter two transactions followed between 
_ the plaintiff and the defendant. Both these 
transactions were of the same date, namely, 
June 28, 1935. The first is an agreement 
for sale between the plaintiff and the defen- 
dant. Itis Ex. 1, Part 2, p. 42. By this 
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agreement, the defendant agreed to pur- 
chase the said tea estate, that is to say, the 
lands including the factory and the machi- 
nery at the price of two lacs of rupees free 
from all incumbrances. The price was not 
to be paid all at once but was to be paid in 
instalments. Rs. 10,000 was paid By the 
defendant on the date cf the agreement, 
and the balance of Rs. 1,90,000 was to be 
paid in 1) yearly instalments, each instal- 
ment being not lessethan Rs. 10,000 and 
payable on 15th day of January every year, 
the first of such instalments to be paid on 
15th day of January 1936, and the last 
instalment on 15th day of January 1946, 
Clause 9 of the said dgreement is material. 
It states that should the purchaser fail to 
pay any one of the instalments of the balance 
of the purchase money on the fixed date, 
the vendor would have the option of extend- 
ing the time for payment of any defaulted 
instalment up to three months; but whee 
ther the extension would be given or not 
depended upon his option, and that in case 
the vendor refused to extend the time for 
payment of any defaulted instalment, or if 
the instalment be not paid within the time 
so extended by the vendor, the whole of 
the balance of the purchase money then 
remaining unpaid would beeome imme- 
diately payable and the vendor would be en- 
titled to call upon the purchaser to pay the 
same: and if the purchaser failed or neg- 
lected to do so within a month after having 
been so called upon, the vendor would be 
entitled to rescind the agreement and re-sell 
the property after forfeiting all instalments 
paid upto date and also would have the 
option of suing the purchaser for specific 
performance of the agreement and for 
damages. The next transaction is a lease 
executed on the same date by the plaintiff in 
favour of the defendant. Exbibit 2 is the 
lease printed at p. 50, Part2. The subject- 
matter of the lease was the said tea estate, 
that is to say, the lands, as well as the fac- 
tory and the machineries. The lease is a 
lease from year to year terminable at the 
end of the year of tenancy by three months’ 
previous notice in writing given by either 
party to the other. The rent was fixed at 
Rs. 1,600 payable on 15th day of August 
every year, the first payment to be made on 
August 15,1935. In para. (2) of the lease, 
there are many covenants, one of them being 
in these terms : 

“The tenant is not to break up or convert any 
part of the land which is under tea cultivation for 
any other purpose ; but the said tenant shall be at 


liberty to cultivate or utilize the surplus lands not 
at present under tea cultivation for any other pur- 
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pose but hot so as to affect prejudicially the said 
tea estate.” 

Paragraph (4) of the lease is the clause 
dealing with the right of the landlord to 
re-enter. The material portion of the said 
paragraph is as follows : 

“Provided always that if default is made by the 
tenant in the pryment of any instalment in pursu- 
ance of the agreement of even date (Ex. 1) and 
made between the parties hereto, or if the tenant 
or other person in whom for the time being the 
term hereby created shall be vested, shall become 
insolvent...then and in asy of the said cases it 
shall be lawful for the landlord at any time there- 
after to re-enter upon the demised premises or any 
part thereof in the name of the whole and there- 
from, this demise shall absolutely determine.” 

- Tne first instalment payable under Ex. 1 
fell due on January 15, 1936, but the 
same was not paid. On January 16, 1936, 
the plaintiff gave a notice in writing to the 
defendant in these terms : 

“Re: lLonguchhara Tea Estate in Sylhet Lease 

dated June 28, 1935. 
Dear Sir, 

“Please take notice that as you have defaulted 
in payment of instalment dus on January 15, 
1936, as stipulated in the agreement dated June 28, 
1935, the lease in your favour of the same date 
(i. e, June 28,. 1935), is determined and you are 
asked to make over posession of the demised 
garden with buildings, fixtures, factories, plants, 
machineries, crops, etc., forthwith. Failing com- 
pliance, necessary action will be taken up against 
you. [Exhibit 3 (a), ‘p. 21, Part 2].” 

On January 18 following, another 
notice was given by the plaintiff to the 
defendant in terms of cl. (9) of the agree- 
ment for sale. It is in these terme : 

“Please take notice that as you have defaulted 
in payment: of the sum of Rs. 10,000 due and pay- 
eble on January 15, 1936, we call upon you, a8 
we are-entitled to do, under the terms of the said 
agreement to pay down the entire balance of 
Rs. 1,90,000 and interest due and complete the pur- 
chase within one month. . : 

We have already addressed you by letter dated 
January 16, 1936, intimating determination and 
forfeiture of the lease also dated June 28, 1935, 
and claiming possession for default in the pay- 
ment of the said instalment of Rs. 10,000 due as 
aforesaid on January 15, 1936. (Exhibit 3, .p. 32, 
Part 2).” 

“On February 27, 1936, the present suit 
was filed. The learned Subordinate Judge 
by his judgment dated June 29, 1936, 
decreed the same. Hence this appeal by 
the defendant. Dr. Basak who appears for 
the appellant raises four points before us, 
three in his opening and the fourth for the 
first time in reply, ‘lhe first two are: (1) 
that the Transfer of Property Act governs 
the lease, Ex. 2, and two notices in writing, 
one under s. 111 (g) and another under 
& 114-A are required, and that in any 

-event the notice, Hx. 3 (a), is a bad notice, 
jnasmuch as it does not require the tenant 


to repair the breach within a reasonable , 
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time, and (2) that even if the Transfer of 
Property Act does not govern this lease, the 
notice Ex. 3 (a, is a bad notice inasmuch 
as it has required the tenant to vacate 
forthwith, the contention being that under 
the Common Law an agricultural tenant is 
entitled to remain in possession till the end 
of the agricultural year, and that any 
notice to be valid must be one which would 
require him-to vacate only at the end of 
the agricultural year. We shall deal with 
the second point so raised first, and the 
question is whether the lease which we 
have before us was excluded by reason of 
the provision of s. 117, Transfer of Property 
Act, that is to say, whether the lease is one 
for agricultural purposes, For the decision 
of this question, we must look into the lease 
in the first instance, and also to the plead- 
ings in the case. In para. (6) of the plaint, 
the plaintiff specifically stated that the lease 
ofthe tea garden with buildings, etc., was 
taken by the defendant for the purpose of 
cultivation. There is no specific statement 
in the written statement stating that the 
purpose of the lease was other than culti- 
vation. It is not stated either in the defen- 
dant’s pleadings or in his evidence how 
much cf the land was actually under culti- 
vation at the time of demise, how much 
was uncultivated and how much was the 
site on which the factory stood. 

Keeping in View this state of the plead- 
ings and the evidence, we must now refer 
to the lease itself, The land comprised in 
the demise is described in the Sch. Aas 
400 hals in area. The lease is of the said 
area together with the structure described 
in Part 1 of Sch. B and the machineries 
described in Part 2 of the said Schedule. 
The covenants contained in para. (2) of the 
lease relate not only to the area under culti- 
vation atthe time as also the area which 
could be cultivated, but also tothe build- 
ings aud structures; as for instance, there 
is a covenant torepair and keep in tenant- 
able repair every part of the demised pre- 
mises which included the factory building. 
There is also a covenant to insure or to 
keep insured at all times during the terms 
of the lease various structures, machineries, 
etc, The question therefore is what’ was 
the main purpose of this lease. The tenant 
was not to break up or convert any part 
of the land which was then under tea 
cultivation for any other purpose; he could 
use the rest of the land for tea cultivation 
or cultivate it with other crops or use it 
for any other purpose. Having regard to 
the nature Of the land and to the fact that 
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the «lessee intended to use it as a tea 


garden, we have no doubt that the main- 


purpose of the lease was the cultivation, 
and incidentally the manufacture of tea. As 
we have already stated, we do not know 
what was the size of the factory on the 
site, In the absence of any evidence to the 
contrary and the absence of any denial on 
the part of the defendant in his written 
statement, we can take it that the state- 
ment made in para. (6) of the plaint is a 
true statement, that is to say, that the bulk 
of the area of 400 hale was either used or 
could be used for cultivation. Rearing of 
tea plants would, in our judgment, be an 
agricultural purpose. Tea crops are to be 
raised'on good portions, and the remainder 
not then under tea cultivation could be 
used for raising tea-crops or other agri- 
cultural produce. It may be that under the 
law then in force the lessee could not 
extend tea cultivation without a licence 
from the Tea Central Board but that does 
not detract from the purpose of the lease. 
The factory on the land which would 
occupy a small area was an adjunct and a 
necessary adjunct tothe cultivation of the 
land with tea. On these facts we have 
come to the conclusion that the main 
purpose was agriculture and the lease is 
excepted from. the operation of Oh. V, 
Transfer of Property Act, by reason of the 
a a of 8. 117 of the said Act. 

. Fhe Bengal Tenancy Act was never in 
force in Sylhet, and thiscase does not come 
within the Sylhet Tenancy Act (Act XI of 
1936) which has excepted from the-opera- 
tion of the said Act land grown with tea 
shrubs. The Act which wasin force ab the 
time when the lease was executed and the 
` guit filed, regulating the relations of agri- 
cultural tenants, was Act VIII of 1869 which 
leases landlords and agricultural tenants 
free to regulate their rights by contract. 
There is nothing in that Act which would 
render invalid a forfeiture clause in an agri- 
cultural lease. The clause in the present 
leave is therefore valid. In fact, Dr. Basak 
has not contended before us that the said 
clause is in its entirety affected by any of 
the provisions of Act VIII of 1869 or by the 
general law, or as he puts it the Common 
Law in India regulating the rights of land- 
lords and agricultural tenants. What he 
says is that a forfeiture can only be availed 
of by the landlord at the end of the agri- 


cuitural year; and for this purpose, he has. 


drawn curattention toa passage at pp. 22-23 
of the Phillip’s “Law relating to the Land 
oe of Lower Bengal” (Tagore: Law 


PRAVAT CHANDRA SYAM V. BENGAL OBNTRaL BANK; LTD. (OAL) 


ist id 


Lectures of the years 1874-75). Th that 
passage the learned author was dealing: 
with the position of Patkast ratyats. 
The definition given of Patkast raiyats is 
as follows: They were cultivators usually 
of the neighbouring villages who came to 
cultivate the lands of the village whith the; 
khud casts were unable to cultivate. Their 
status is defined by the learned author in 
these terms: that they were tenants-ate 
will or more usually feom.year to year but 
some times for fixed periods. This class of 
cultivators, although they had no proprie- 
tary right, could Phot be ousted between: 
sowing and harvest. Apart from the ques: . 
tion whether the Paikast raiyats of the old 
days have disappeared or not, it would not. 
be right in our judgment to draw an analogy 
between the Paikast raiyats of the old days. 
—cultivators of small areas of land: who 
depended for their maintenance upon the 
crops raised by their own manual labour—’. 
and a company or an individual cultivate’. 
ing a modern tea estate of an extensive , 
area in Assam. We accordingly do not sée 
our way to accept Dr. Basak’s contention 
that the forfeiture could be availed of. in: 
spite of the contract to the contrary con- 
tained in a written lease, only at the end 
of the agricultural year. This being the’ 
position, no particular form of notice is 
required under the law to terminate a, 
tenancy, forfeited according to a covenant. 
contained in the lease, Oases.in this Oourt 
have gone so far as to lay down that no: 
manifestation of the landlord’s election-to | 
forfeit need be made before the suit, and’ 
the suit itself would be sufficient: see:. 
Dwarka Nath Roy v, Mathura Nath. Royk- 
(1). It is not. necessary for us to go ‘to. 
that extent, for in this case the plaintiff” 
landlord by Ex. 3 (a) intimated tò the. 
defendant before suit his election to 
determine the lease. We are accordingly ofi 
opinion that the lease had been validly, 
terminated before suit, and that the plain- - 
tiff is entitled to khas possession. 

- We shall now deal with the first ‘point 
raised by Dr. Basak. Assuming that the’ 
Transfer of Property Act governs the lease’ 
in question, our view is that’one written 
notice is required under the law and not” 
one under s. 111 (g) and another under” 
8. 114-A, as contended. for by Dr. Basak. 
Section 111 (g) requires a written notice on ` 
the part of the landlord to be served upon ` 
the tenant intimating his intention to forfeit “ 
the lease, and s. 114 A which was added’ 


(1) 21 CWN 117; 34 Ind. Oas, 833; AIR’ 1917; 
Cal, 236; 24 U Ld 40. : 
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to the. statute by the amendment of 1929 
-only defined the form in which that notice 
‘has -to be given by the landlord. Sec 
‘tion 114-A contemplates two classes of cases, 
.(¢) where the breach is capable of remedy, 
rand (44) where it is not. In cases where the 
‘ breach is not capable of remedy, all that the 
‘law requires is that a written notice should 
-be-given by the landlord before suit, convey- 
ing his election of ferfeiting the tenancy. 
-But if the breach is one capable of remedy, 
‘jt is further necessary that he should 
-require the lessee to remedy the breach and 
must give to the lessee reasonable time to 
‘do so from the date of service of notice. If 
‘therefore the breach complained of in the 
case before us is capable of remedy, Ex. 3 
(a) is a bad notire. If, however, the breach 
-is-not capable of remedy; it is a good notice, 
because it had conveyed the election of the 
plaintiff forfeiting the lease. Exhibit 3 (a) 
has mentioned the breach complained of and 
‘thas also demanded possession from the 
‘lessee. This leads to the question whether 
‘the breach complained of, namely the non- 
-payment of the instalment due under the 
agreement for sale on January 15, 1936, 
was one capable of remedy. If the date, 
January 15, 1936, was of the essence of 
the contract, the breach incurred by the 
non-payment of money was an irremedi- 
‘able one. Paragraph (4) of the lease does 
not by itself furnish any criterion for decid- 
ing the question; but it must be borne in 
mind thatthe agreement for sale and the 
jease were parts of the same scheme, which 
was that, pending the completion of the 
purchase, the purchaser would remain in 
possession, but only in his character as 
Jessee with no additional burden in the 
shape *of rent, the rent reserved being 
exactly:the head rent payable by the 
plaintiff to his landlord. Clause 9 of the 
agreement for sale must, in our judgment, 
be looked into for the purpose of determining 
this question. From cl. 9 of the agreement 
for sale, it is quite clear that the parties 
intended that the due dates of payment 
of. the instalments were to be of the essence 
of the contract, fcr, if default was made 
on the due date, the whole of the balance 
of the purchase money then outstanding 
became at once payable, and on such a 
contingency, other rights and obligations 
accrued to the respective parties. We are 
accordingly of opinion that in this view 
of the matter, the dates of payment of 
instalments due under the agreement for 
Sale were of the essence of the contract and 
the breach committed on the part of the 
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lessee was not capable of remedy, because 
the landlord could not be put into the same 
position as before by mere subsequent pay- 
ment of the overdue instalment together 
with interest. Inthis view of the matter, 
we do hold that even if the Transfer of 
Property Act governs the case, the notice 
Ex. 3 (a) isin accordance with the provi- 
sions of the law. 

The two other points taken by Dr Basak 
are: (1) that para, (4) of the lease is a pen- 
alty clause and this Court ought to relieve 
the penalty, and (2) that the notice Ex. 3 
(a) is bad in view of the terms of another 
notice given by the plaintiff to the defen- 
dant on January 16, 1936, namely, Ex. A 
(9) (p. 20, Part 2 of the paper-book). Both 
these points were not raised in the Oourt 
below, and the last mentioned one was 
urged only at the time of the reply. With 
regard to the last mentioned point, we 
do not know anything about the terms 
of the mortgage mentionedin Ex. A (9). It 
has not been exhibited. It had not been 
even hinted at by the defendant’s Advocate 
when the case was opened before us. This 
point has been raised for the first time and 
that in this Court after the respondent's 
Advocate had replied to the contentions 
raised in the opening, which we have 
already noticed. ‘This point cannot accord- 
ingly be allowed to be urged. Regarding 
the remaining contention, Dr. Basak refers 
to s 74, Contract Act and says that the 
forfeiture cannot be insisted on by the 
plaintiff and all he should get is compensa- 
tion in the shape of money. We cannot 


‘agree to this contention. We have already 


expressed our view that Ex. l and Hx. 2 
must be taken together, being parts of the 
same scheme enabling the defendant to 
complete the purchase by easy payments 
spread over a course of 11 years, in the 
meantime securing to him the benefit of the 
property. Moreover, the defendant in his 
evidence at p. 70 has made it clear that he 
was not prepared to pay any compensation, 
The result of our decision as indicated 
above is that this appeal should be dismissed 
with costs. 

There is one point, however, to which om 
attention has been drawn by Dr. Basak. 
He says that after the decree was passed 
by the lower Court, the plaintiff obtained 
the export quota rights forthe years 184v- 
37. He says that the learned Subordi- 
nate Judge has assessed mesne profits at a 
daily rate and therefore his client is 
entitled to the benefit of the export quota 
rights for the said years 1936-37 and that 
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‘inasmuch asthe plaintiff has appropriated 
the same, his client is entitled to get credit 
in respect of the same when the amount of 
mesne profits is calculated, or when the 
‘decree for mesne profits is put into execu- 
tion. With this end in view, he has filed an 

-application before us. The subject-matter 
of this application does not come within 
the purview of the appeal. and it would be 
. wrong on our part to express any opinion 
on the merits of the said application. The 
time for considering the merits of the said 
. application would be, as Dr. Basak himself 
‘admits, either the time when the total 

-amount of mesne profits is calculated, or 
when the decree for mesne profits is put 
snto execution. His client would be at 
liberty then to renew the said application 

. before the proper Court. Whether that 
application conld be then entertained or 
not, or if it is entertained whether it would 
be given effect to, are matters on which we 
express no opinion whatsoever. 


D. Appeal dismissed. 
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Lala PARMA SAH AND anctHer— 

PLAInTIrrs—APPELLANTS 
versus i 
UNITED PROVINOES AND otazRs—~ 


RESPONDENTS. 

Easements Act (V of 1882), ss, 52, 4, 60 (a), 84— 
Secretary of State wishing to take over certain pro- 
perty having theatre thereon and agreeing through 
Improvement Trust his agent, with its owner B to give 
him some other plots in other locality ‘and to build 
there theatre for B — Such new plots situated at 
distance from main road and Secretary of State 
agreeing to give right-of way over certain plots con- 
necting main road—Deed of exchange transferring to 
B whe? ere newly built— Covenant that B 
wou ave Tree right to passage over la i 
<B allowed io erecta, Parii At ani anaa S 
and to pu? sign-boards on it—Plots between theatre 
and main road subsequently sold by Improvement 
Trust and purchased by one T who had notice of 
conditions of agreement between Secretary of State 
and B—Portico not built by B—T with permission 
of I mprovement Trust building theatre and construct- 
ing partico on land on which B was allowed to build 
same— Protest by B to Improvement Trust ~—Suit by B 
against Secretary of State, Improvement Trust and T 
for injunction, demolition of portico and possession 
of land and for damages—B during pendency 
transferring all his rights under agreement to other 
persons who joined as co-plaintiffs — B dying and 
judgment pronounced by trial Court in ignorance 
of his death—S. 6, Transfer of Property Act (IV of 
1882), held didnot apply and transferees of B could 
maintain suit for damages—B held was not necessary 
Party subsequent to transfer and decree passed after 
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portico at entrance of way ` 
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his death was not nullity—Grant made to B was mers 
grant of license to construct portico and not transfer 
of land and fell under s. 59 — Right to keep sign 
boards. held fell under s. 4 and was easement— 
License held was revocable and was revoked by Im- 

provement Trust by allowing T to build portico—Case 

held did not fall unders. 60 (a)— B held had no 

cause of action against T under s. 64—Damagesheld 
not having been proved couldnot be granted even 
against Secretary of State—Plainttffs held not entitled 
~to injunction or demolition of portico but only entitled 

to declaration of right to eput sign boards on portico 

—B held not estopped by principle of acquiescence—. 

Grant—Crown grant — Conditions. in Crown grant 

ordinary legal conditions—Interpretation and appli- 
Gah in accordance with ordinary provisions of 

aw, j 
The Secretary of State for India in Council wished 
to take over from one B the property known as the 
R Theatre situated on land partly owned and partly 
leased by B for the purpose of certain building. 
The Secretary of State had for disposal certain plots 
of land in certain other locality and an agreement, 
between the Improvement Trust, acting as Agent of 
the Secretary of State on the one hand and Bon the 
other was executed in 1923. By this agreement it 
waslaid down that in consideration of the surrender, 
sale and transfer made by B, the Seoretary of State 
(1) would pay to B certain amount, (2) would transfer 
to Bthoefreehold estate in a certain piece of land 
situated at a particular locality and would also build 
and erect for B on the said land a theatre and res- 
taurant at the Secretary of State's own expense (3) 
would grant a right of way over a piece of land 
connecting B's plot with the main road and permit 
him to attach electric wires with lamps to the roof 
which would be built over this piece of land, and (4) 
in the event of a portico being erected in front of 
such land would give permission to B to place onthe 
said portico a sign-board, provided always that ,the 
design be approved by the Improvement Trust, 
This agreement further provided that in the event 
of the aforesaid portico not being erected within 
two years by {the Secretary of State or his agent 
B should have the right to construct the portico 
according to a planto be approved by the Impro- 
vement Trust and to place thereon a sign-board 
subject to the same conditions, The piece of land 
transferred to B was situated af some distance from 
the main road and was separated from. it by 
certain other plots and hence the provisién fora 
right of way and a portico and a sign-board standing 
onthe main road to indicate to the public thatthig 
was the entrance to the theatreatanding behind. The 
Secretary of State subsequently builtthe theatre but 
did not build the portico within two years and an 
indenture or a deed of exchange, was executed 
between B, his heirs, executors, administrators and 
assigns and the Secretary of State in the terms of 
the agreement In regard to the land and the theatre 
it was stated in the deed that “the Secretary of State 
hereby grants and transfers to B...... . ......-.. all that 
property together with the theatre, ete., ete”. 
In regard to the right of way over the passage it was 
said that “the Secretary of State doth hereby covenant 
that B would have fulland free right and liberty of 
ingress, egress and regress passage and WAY......-...6 9 
over and upon the land”, As regards the portico it 
was said that “the Secretary of State doth hereby grant 
leave and license to B to erect a portico upon that 
piece or parcel of. land .. provided that B 
shall erect the said portico according to the plan and 
design approved of by the Improvement Trust.” The 
plots between the theatre of B and the main road 
were sold by the Trust and were purchased by one 


‘ reason ofthe fact 
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G who had notice of the conditions of agreement 
between B and the Secretary of State. In 1933 G 
sold the plots to one T. T was fally cognisant of the 
position in regard to the portico and the rights of B 
in that connection. T applied to the Improvement 
Trust for building a rival cinema theatre with a plan 
which rovided for a construction of a portico over 
the land which was granted asa right of way to B. 
The Trust sanctioned the plan and T built the portico. 
During the construction, B protested to the Improve- 
ment Trust and the Secretary of State against the 
permission given to T to build the portico. B sub- 
sequently gave necessary ®otice to the Trust and the 
Secretary of State of his intention to file a suit and 
subsequently filed a suit. In the plaint B stated 
that the pillars of the portico were so large as to 
obstruct the view into the passage leading to his 
own theatre, and he claimed that as by the portico 
as it stood the view of His advertisements standing 


‘ at the door of his theatre, 120 feet or more away from 


the outside of the portico, had been narrowed, he had 
an equitable right to the use of the entire portico 
both as to its columns and its entire parapat for the 
purpose of his advertisements solely. In the alter- 
native, B also claimed to have his rights to posses- 
sionof the ground covered by the present portico 
decreed tohim and that T be ordered to remove his 


: pottico without any delay and to pay damages for 


each day it continues to obstruct. B from Con- 
structing another portico in its place. In the end, the 
plaintiff prayed for a decree for the removal of the 
portico and for possession of the ground covered by 
the portico, and the declaration of his rights to the 
use ofa new portico as set out in the covenants 
contained in the deed of exchange and for damages 
against T for contravening his rights and against 
the Secretary of State for breach of the covenant. 
During the pendency of the suit B transferred all 
rights in the property to other personaand the 
transferees were made co-plaintiffe in the suit. B 
subsequently died out of India and thisfact was 
not known to the other parties and evidence was 
Fecorded and judgment pronounced in ignorance of 
his death. Defendant raised objections that on B's 
death suit abated asa whole, that B could not transfer 
mere right to sue to his transferees : 

Held (i), that s. 6, Transfer of Property Act, did not 


' apply to the case as B had transferred the whole of 
: his rights in the property acquired byhim from the 
: Secretary of State and that therefore the transferees 


were entitled to maintain the suit for damages; 

(ii) that subsequent to the transfer of his rights by 
B, he was not anecessary party tothe suit, and the 
decree which was passed did not become a nullity by 
that Bhad died during the 
pendency of the suit; |p. 669, col. 2.] 

(ii) that there was no intention onthe part of the 


‘Secretary of Stateto transfer to B the land on which 


the portico was.to stand. The grant made to him was 


' a grant of a license to construct a portico and a right 


to keepon the portico construction by himself (or if 
the license should be withdrawn by some one else) a 


` sign-board, subject to that sign-board being approved 


- Ragho Prasad v. 


by the Improvement Trust. The right which was 
granted in Connection with the construction of the 
portico was one which fell clearly within the pro- 
visions of s. 52 of the Easements Act} On the other 
hand the right to keep a sign-board fell within the 
provisions of s. 4 and therefore was an easement, 
d Secretary of State for India in 
Council (1), not followed. In the matter of Burmah 
Sheil Oil Storage and Distributing Co. of India, Ltd. 
(2), Behari Lal v. Chotey (3) and Secretary of State for 
India in Council. v. Bhupalchandra Ray howdhury 


_, distinguished. [p. 671, col. 1] < 
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(iv) that the withdrawal of the license to construct 
a porch could not be construed as in any way cal- 
culated to defeat the transferof property made by the 
licensor and hence the license granted to B was not 
irrevocable by reason of the application of s. 60 <a) of 
the Easements Act The license was in fact revoked 
by the Secretary of State and the Improvement Trust 
when they permitted F to build the portico and B 
had cause of action, only against the Secretary of 
State and notagainst P whether for damages for 
breach of contract or for compensation under the pro- 
visions of 3.64: [p. 671, col 2: p. 672, col. 2.] 

(v) that the license being revocable, there could be 
no claim for injunction or demolition. Plsintifis 
could not recover damagesfrom the Secretary of 
Btate as they did not prove that they had sustained 
any damages; 

(vi) that as B had protested to the Improvement 
Trust about the construction of the portico, he was 
not estopped by the principle of acquiascence; 

(vii) the plaintiffs were only entitled toa declara- 
tion that they had a right to fix a sign-board 
electric or otherwise, on the portico built by T, [p. 
889, col. L] 

Where the conditions laid down in the grant made 
by the Crown are ordinary legal conditions, they are 
to be interpreted and applied in accordance with tha 
ordinary provisions of law. [p. €72, col, 1.] 


F. O. A. against the order of the Civil 
Judge, Lucknow dated May 18, 1936. 


Messra. Radha Krishna and S, N. Sri- 
vastava, for the Appellants. 


Mr. H. S. Gupta, Government Advocate, 
Messrs. H. K. Ghosh, Raj Narain, R. F. 
Bahadurji and J. K. Tandon, for the 
Respondents. 


Judgment.—This is a first appeal by 
Lala Parma Sah and Lala Sbib Lal Sah 
from the judgment and decree of the 
Civil Judge of Lucknow declaring that 
the plaintiffs have a right to fix a sign- 
board; electric or otherwise, on the portico 
built by the defendant No. 3 (forming 
part of the buildings of the Plaza Cinema) 
but otherwise dismissing their suit with 
costs. 

This suit came about in the following 
circumstances: 

In or about the year 1922, the Secretary 
of State for India in Council. defendant 
No. 1, wished to take over froin the plaint- 
iff No. 1 now deceased, Mr. George Dixon 
Bevan, the property known as the Rink 
Theatre situated on land partly owned 
and partly leased by the said Mr. Bevan, 
for the purpose of building what is now 
the General Post Office in Luckaow. The 

ecretary of State had for disposal certain 
plots of land on the north side of Hazrat- 
ganj and an agreement, Ex. P. W. No. 1-1, 
between the Chairman, Lucknow Improve. 
ment Trust, acting 98 Agent of the 
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Secretary of State for India in Oòuncil on 
the one hand and Mr. G.D..Bevan on 
the other was executed on January 12, 
3923. By this agreement it was laid down 
that in consideration of tké surrender, 
sale and transfer made by Mr. Bevan, 
the.purchaser, that is, the Secretary of 
State (1) would pay to Mr. Bevan the sum 
of. Rs. 15,000, (2) would transfer to Mr. 
Bevan the.tfree-hold estate in a certain 
piece of land situated at Hazratganj and 
would aleo build and erect for Mr. Bevan 
on the said land a theatre and restaure 
ant at his own (tte Secretary of State's) 
expense, (3) would grant a right of way 
over a piece of land marked Bon the plan 
and permit Mr. Bevan to attach electric 
wires with lamps to the roof which would 
be built over this piece of land, and (4) 
in theevent of -a portico being erecfed 
in front of the land marked B, would 
give permission to Mr. Bevan to place on 
the said portico a sign-board electric or 
otherwise provided always that the design 
be, approved by the Lucknow Improve- 
ment Trust. Paragraph 5 of this agreement 
further provided that in the event of the 
aforesaid portico not being erected within 
two years (Ex-hypothesi by the Secretary 
of State or his agent), Mr. Bevan should 
have the right to construct the portico 
according to a plan to be approved by 
the Lucknow Improvement Trust and to 
place thereon a sign-board electric or other- 
wise subject to the same conditions as 
mentioned already. 

It is important to note a fact familiar 
to all residents of Lucknow that the piece 
of land transferred to Mr. Bevan and on 
which the Secretary of State was to 
construct a cinema or theatre for him 
was situated at some distance from the 
road in Hazratganj and was separated 
from Hazratganj by certain other plots 
which would be disposed of by the Trust 
at a subsequent date, hence the provision 
fora right of way and a portico and a 
sign-board standing on the Hazratganj 
Road to indieate tothe public that thig 
was the entrance tothe theatre standing 
behind. 

In the course of the next two years the 
Secretary of State did construct a cinema 
theatre, and on January 15, 1926, when 
the period of 2 years for the construction 
of a portico had already elapsed and the 
right of constructing a portico had already 
accrued to Mr. Bevan, an indenture of 
deed of transfer, which is really a deed 
of exchange, was executed between}Mr. 
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G. D. Bevan, his heirs, executors, adminis- 
trators and assigns described as the first 
party and the Secretary of State for India 
in Council described as the sécond party. 
This is Ex. 7 and its conditions .are im- 
portant. Ia the first part of the document 
the consideration given by the Secretary 
of State to Mr. Bevan is recited in these 
terms. First we have a mention of the 
sum of Rs. 15,000, seqond we have a men- 
tion of the transfer of the properly on 
which the theatre and the restaurant stand 
along with the theatre and restaurant 
standing thereon, thirdly we find a mention 
of the grant of a right of way over that 
piece ofland marked green on the map 
B thereto attached and an undertaking on 
the part of the Secretiry of State to provide 
and maintain a stone flooring upon the 
same, and lastly, we find a mention of the 
Secretary of State further. allowing Mr. 
Bevan to erecta portico according to.a 
plan to be approved by the Lucknow 
Improvement Trust upon that portion of 
land coloured dark red on the map B, 
and to allow the said first party to place 
on the said portico when erected a sign- 
board, electric or otherwise, such sign-board 
to be approved of by the Lucknow Improve- 
ment Trust. The document goes on to 
state thatin consideration of the payment 
of assum of Rs. 15,000 paid before the 
execution of these presents, the receipts 
whereof the first party hereby acknowws 
ledges, and the transfer of the land, 
theatre and restaurant and the grant of 
right of way and the covenants by the 
second party hereinafter contained the said 
first party, Mr. Bevan, hereby grants and 
transfers the property mentioned earlier 
to the Secretary of State. The second 
part of this document sets out in detail 
the transfers, grants and covenants made 
by the Chairman of the Lucknow Improve- 
ment Trust on behalf of the Secretary of 
State and the wording of the documentin 
regard to the three items, namely (1) 
transfer of the theatre and land (2) grant 
of right of way over the passage, and (3) 
the grant of covenant relating to the 
portico is, in our opinion, highly significant, 
if only forthe marked difference in the 
wording indicating the distinct natures of 
the different rights granted. In regard 
o the land’ and the theatre, it is stated 
that 


“the said second party (Seéretary of State) hereby 
grants and transfers to the said first party.. all 
that property...... together “with the theatre and 
restaurant, etc., etc.” . poo 5. 
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In regard tothe right of way over the 
passage, it is said that: 

' “the sgid» second party doth hereby covenant that 
the said -first party would have full and free 
right and-liberty of ingress, egress and regress 
passage. and way.. over and upon the land coloured 
green “upon the map marked B hereto attached 
and that the said second party will make, provide 
.and maintain a stone flooring formed on that piece 
or parcel of land delineated and coloured green 
on the map marked B hereto attached,” 

_ Tt is common grownd between the parties 
that this was a grant of an easement 
accompanied by an undertaking to main- 
tain a stone flooring over the ground 
‘govered by the passage over which the 
ea’sement of right’ of way was being 
A naaa As regards the portico it is said 
that: 

` “the said second party doth hereby grant leave 
and license to the said first party to erect a 
portico upon that piece or parcel of land coloured 
dark red on the map marked B hereto attached 
provided that the said first party(Mr. Bevan) shall 
érect the said portiso according to the plan and 
design approved of by the Lucknow Improvement 
Trust, and further that the said first party may 
place a sign-board, electric or otherwise, upon the 
ssid portico.when erected provided that such 
sign-board is erected according to a design ap- 
proved of by the Lucknow Improvement Trust.” 

Prior to the execution of this deed of 
transfer, proceedings for the sale of the 
plots standing between Mr. Bevan’s new 
plot and Hazratganj were going on. Mr. 
Bevan was consulted by the Lucknow 
Improvemsnt Trust in regard to the pre- 
paration of conditions of auction of the 
plcts in question, vide Ex: B-1, dated May 
8, 1925, and Mr. Bevan’s reply Ex. B 2, 
dated May 11, 1925, and the copy of the 
auction conditions for the sale notified to 
be held on August 9, 1925, Ex. P.W. 
No. 1-2. The conditions of the sale in- 
corpgrated paras. 4 and 5 of Mr. Bevan's 
agreement of January 12, 1923, and an 
extract containing the same paragraphs 
actually formed partof the sale-deed exe- 
cuted by the Secretary of State in favour 
ef the purchaser of two of these plots, 
Mr, 8. R. Gandhi, dated November 14, 
1927. In addition to this, this sale deed 
contained a provision that : 

. “the purchaser shall not attach anything to or 
otherwise use the roof of the portico of the 
Prince of Wales Theatre which may hereafter be 
built on the south of the plot hereby transferred 
adjoining the said passage or interfere with the 
rights vested in the owner of the said theatre 
under cls. 4 and 5 of the agreement between the 
vendor and the owner of the said theatre as set 
forth in the extracts from the said agreement in 
the second schedule hereto attached.” 

: This document makes it clear that the 
purchaser of the plots standing between 
the Prince of Walse Theatre and Mr, 
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Bevan’s land on the north and Hazratganj 
Road on the south had notice of the con- 
ditions of the agreement between the 
Secretary of State and Mr. Bevan. It is 
also indisputable that he als> had notice 
of the conditions of the sale-deed which 
had been executed as far back as January 
15, 1926, if only by virtue of the fact that 
that was a registered deed. The purchaser 
Mr. Gandhi took no further action to make 
use of the plot which he had purchased. 
On January 6, 1933, by a sale-deed, Ex, 10 
he transferred the property purchased by 


him to the present defendant No 3 
Minoo Shapoorji Todywala and Mr. 
Todywala proceeded in the course of 


the year 1933, to take steps for the 
construction of a rival cinema theatre now 
known as the Plaza Talkies on the plots 
purchased by him standing between Hazrat- 
ganj and the Prince of Walse Theatre. 
Papers on the record, for example, Ex. A-1 
show that Mr. Todywala applied to the 
Lucknow Improvement Trust for permission 
to build on February 21, 1933, and the 
plans originally tendered by him were 
sanctioned by a resolution of May 3, 1933, 
copy of which was sent to the applicant on 
May 10. An examination of these plans 
particularly Ex. C 1-2 shows that Mr. 
Todywala asked for and was given pər- 
mission to put four pillars outside the 
area actually purchased by him and over 
the footpath in such a way that on the 
first flooring he obtained an extended area 
measuring 15 feet from north to south 
and 72 feet 8 inches from east to west 
or rather parallel to the Hazratganj Road. 
Exhbits, 0-1-3, C-1-8 and © 1-9 further show 
that in the light of the provisions prevent- 
ing him from making any use of the portico 
which was to be constructed by Mr. Bevan 
tothe south of Mr. Todywala's building, 
Mr. Todywala had provided only a narrow 
balcony about 4 feet 6 inches wide by 24 
feet or 25 feet long in extension of this first 
story flooring. The very fact that no 
portico or porch was provided in these 
plans and the nature of the plans clearly 
indicate that Mr. Todywala was fully 
cognisant of the position in regard to the 
portico and the rights, whatever those 
rights were, of Mr. Bevan in that cone 
nection. Subsequently on June 28, 1933, 
Mr. Todywala's engineers submitted to the 
Improvement Trust revised plans with 
blue prints in duplicate described as 
being of the front elevation modified 
together with the scheme for arcade (covered 
way) for nazul plots Nos. I, 2,3; 4, and 5, 
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In the letter which is addressed fo Mr. 
Botting as Executive Officer of the Lucknow 
{mprovement Trust, it is stated tbat these 
blue prints, ete., are submitted “as pro- 
mised by our Russi B. K, Bana personally 
to you when he was ‘in Lucknow a few 
days ago. It is further said that Mr. 
Botting had been so kind as to recommend 
this modified elevation with the above- 
mentioned scheme to the Ohairman and 
he (the Chairman) had been very much 
pleased to accept it. The only modifica- 
tion wbich had been made, it was said. 
was that the openings of the arcade had 
been made 12 feet wide instead of 11 feet 
wide. The amended plans bear the date 
of sanction July 4, and sanction was con- 
veyed by Ex. A3 dated July & 1933. 
It is clear that work in connection with 
the construction of the portico, which is 
found provided for in the revised plan, 
Ex. A-5 could not have begun before the 
middle of July 1933 and the evidence is 
that work on the portico actually began in 
September 1933. This evidence we accept 
as correct, 

+ Jt is said in the plaint, and again we 
accept this as correct, that Mr. Bevan had 
gone to England in 1928 and did not 
return until September 1933. It was 
originally said in the plaint that he 
returned in March 1933 but this was 
subsequently amended, and there is really 
no evidence that he wasin India prior to 
the end of August. It is said in para. 9 
of the plaint that the portico was already 
nearly completed when Mr. Bevan arrived 
on the scere, while in para. 10 it is said 
that Mr. Bevan made repeated verbal 
protests to the Lucknow Improvement 
Trust, defendant No. 2, against the per- 
mission given by them to defendant 
No. 3, but no attention was paid to his 
proteste. The fact of protests being 
made to the Secretary of State 
and the Improvement ‘Trust is admitted by 
both, but the defendant No.3 in para. 26 


Pat Mr. Bevan never protested to him against 
the erection of the said portico. On the other 
hand by his various actsand omissions he led the 
defendant No. 3 to believe that he had no objection 
to the erection of the said portico by the defendant 
No, 3 in any manner.” ; 

We take it to be not improbable that 
Mr. Bevan did not in fact protest to the 
defendant No.3 who was a licensee or 
Jessee of Mr, Bevan’s own licensor or lessor. 
His procedure in making protests to the 
_defendants Nos. 1 and 2 was apparently 
correct, We shall consider this point 
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further in connection with the plea of 
acquiescence raised by defendant No. 3. 
It is at any rate clear that from the end of 
1933 onwards a dispute between . the 
plaintiff No. 1 and the defendants continued 
until on May 5, 1935, the plaintiff No, 1 
gave notice to defendants Nos. l and 2 of 
his intention to file a suit. Exhibits C-7, 

-2 and 0-3 are letters dated September 21, 
1934, October 25, 1934, and October 31, 
1934, which indicate that negotiations for 
an amicable settlement were proceeding in 
1934. Afterthe issue of notice the plaintiff 
on August 10, 1935, instituted the present 
suit. On December 7,+1935. by Ex.6 Mr. 
Bevan transferred the whole of his rights 
in the property purchased by him to the 
appellants, plaintifs Nos. 2 and 3. The 
deed of sale was executed on behalf of 
Mr. Bevan by his attorney from which we 
may infer that Mr. Bevan himself had 
by this time left the country. The sale- 
deed affects a complete transfer of ‘all 
Mr. Bevan’s rights in this property to the 
plaintiffs Nos. 2 and 3 and there is in 
para. 11 a further covenant bétween Mr. 
Bevan and his vendees with reference to 
the conduct and prosecution of the suit 
which was at the time pending. Mr. Bevan 
undertaking not to compromise the suit 
without the consent of his vendees and to 
use his utmost efforts to win the suit so 
as to secure and provide the portico for his 
vendees. Mr. Bevan was, however, not in 
any manner whether by way of damages 
or otherwise to be liable to his vendees, and 
he andthe vendees between them agreed 
to abide by the result of the said suit. 


This brings us to the plaintiff's claim as 
set out in his plaint. The earlier 
paragraphs relate to the history of the 
property with which we have dealt above. 
In paras. 11, 12 and 13 the plaintiff Mr. 
Bevan indicates what his objections are 
to the p-rtico as constructed by the defend- 
ant No. 3, namely thatthe pillars on which 
the roof rests are so large asto obstruct 
the view into the passage leading to his 
own theatre, and that had he himself built 
the portico, he would have built it differ- 
ently. Itis said that if Mr. Bevan had 
built the portico, he would have placed on 
the parapet of the portico advertisements 
of his productions, and he claims that as 
by the present portico, the view of his 
advertisements standing at the door of his 
theatre, 120 feet, or more away from 
outside of the portico, has been narrowed, 
he has an equitable right to the use of the 
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entire portico both as toits columns and 
its entire parapet for the purpose of his 
advertisements solely. These ‘paragraps 
seem to be aiming at a basis of compromise 
with the defendant No. 3. In the event 
of failure to compromise, the plaintiff Mr. 
Bevan claimed to have his rights to posses- 
sion-of the ground covered by the present 
portico decreed to him and that the defend- 
ant No.3 be orderd to remove his portico 
without any delay and to pay damages for 
each day it continues to obstruct the plaint- 
iff No.1 from constructing another portico 
in its place. In the end, the plaintiffs 
prayed for a decree (1) for the removal of 
the present portico and for possession of 
the ground now covered by the present 
portico, and the declaration of their rights 
to the use of anew portico as set out in 
the covenants contained in the deed of 
January 18, 1926, (2) does not arise as it 
was subject to the compromise being 
accepted, (3) for damages against defendant 
No.3 for contravening their rights (these 
damages were valued at Rs. 10,000 in 
para. 16 of the plaint) and against defend- 
ant No. 1 for breach of the covenant set 
out in para. 7 and 18, These damages 
were valued at Rs. 1,000 in the same para. 
16 of the plaint, (4) For the stone flooring 
of the roadway of the arcade as against 
the defendanis Nos. 1 and 2. This was 
valued at Rs. 370 in para. 16, butis no 
longer a matter in dispute as notice had 
not been given of this claim to defendants 
Nos. 1 and 2 and the said stone flooring 
has since been constructed. It is further 
to be noted that no evidence whatsoever has 
been put upon the record to establish the 
amount of damages actually sustained by 
the ‘plaintiffs and, therefore, this part of 
the suit must necessarily have failed. 
The suit, therefore, as it finally lay before 
the Court at the stage of argument was 
really a suit only against the three defend» 
ants for removal of the portico, for posses- 
sion of the ground covered by the present 
portico, and for declaration of the rights 
of the plaintifis to the use of a new portico. 
The same criticism as has just been made 
in regard to the claim fcr damages against 
the defendant No. 3 also applies to the 
claim in para. 3 for damages against the 
defendant No. 3 for contravening the 
plaintiffs’ right and against defendant No. 1 
for breach of the covenant to allow the 
petitioner to erecta portico and to allow 
him to place on the said portico when 
erected a sign-board, electric or otherwise, 
and for wrongfal giving of permission to 
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the defendant No.3 to huild the present 
portico on the ground in question. 

The defence put forward to Mr. Bevan's 
suit by the Secretary of State, defendant 
No. 1 and the Lucknow Improvement Trust, 
defendant No. 2, appears to us to be most 
unsatisfactory. The defendant No. 3 
justifiably tock shelter behind the defend- 
ants Nos. 1 and 2, more particularly the 
latter. He further pleaded estoppel of the 
plaintiff by acquiescence. In para. 27 of the 
written statement, he admitted limited 
rights of the plaintiff in connection with 
the portico, but contended that he had 
never refused to allow the plaintiff to fix 
bis sign-board according to his rights. The 
defendants Nos. 1 and Zon the other hand 
putin almost identical replies, as might be 
expected in view of the fact that the 
defendant No, 2 is admittedly the Agent 
of the defendant No, 1. They disputed 
the claim with reference to the stone 
flooring on the ground that it was not 
mentioned in the notice served on the 
Secretary of State under s. 80 of the Oode 
of Civil Procedure and on the Trust under 
8.97 of the U. P. Town Improvement Act. 
They both alleged that the responsibility 
for building the portico and defeating the 
rights of the plaintiff Jay solely on defend- 
ant No. 3, and that there was no cause of 
action against either of them. They denied 
that any permission had been given tothe 
defendant No. 3 to erect a portico, and 
contended that what had happened was 
that the defendant No. 3’s building plan 
had been approved under s. 49 of the 
U.P. Town Improvement Act read with 
s. 180 of the U. P. Municipalities Act 
because the Lucknow Improvement Trust 
had no objection to the design of the 
building, etc. They contended that no right 
to build a portico had ever been conferred 
on the defendant No. 3 by the defendants 
Nos, 1 and 2, that is by the defendant No. 2 
asthe agent of the defendant No.1 What 
this defence amounts to is this. The 
Trust puts forward the plea that it combines 
the capacity of owner and manager of 
Government properties in its charge include 
ing the particular plot mentioned in Mr, 
Bevan's sale deed as the plot on which 
leave and license is given to construct a 
portico with the capacity of a Chairman of 
the Improvement Trust end Executive 
Authority of a similar nature toa Munici- 
pality. The Improvement Trust like a 
Municipality has certain rules in regard to 
the erection of buildings with which persons 
wishing to build on an area within the 
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jurisdiction of the Improvement Trust must 
comply. Such a person has to apply to 
the Trust for sanction of his plan before 
he begins the work of construction and 
itis said that the Trust gave permission 
to Mr. Todywala merely in tbe capacity of 
a building committee charged with the doty 
of seeing that the rules relating to build- 
ing plans, etc, are complied with. If this 
is the view which the Improvement Trusts 
and Municipalities have of their duties in 
connection with the sanctioning of applica- 
tions for permission to construct buildings 
accompanied by plans, it is easy to under- 
stand how encroachments on public pro- 
perty are of daily occurrence inevery big 
town in these provinces. We are not 
prepared to accept the view that the 
Lucknow Improvement Trust is entitled to 
act upon the principle, “Let not thy right 
hand know what thy left hand doeth”, and 
the plea that in a case in which it has 
allowed a person to buildon land, with 
reference to which it has itself executed 
a covenant, it granted the sanction to the 
applicant purely on the ground that there 
was no breach of tne building rules 
apparent on the face of the plans sub- 
mitted to it. We might further note in 
this connection that in the light of the fact 
that the plans were originally sanctioned on 
May 3, 1933, read with the statements in the 
letter Ex. O-5, we are inclined to accept 
as substantially true the statement 
contained in paras. 24 and 25 of Mr. 
Todywala’s written statement wherein it was 
ane the Lucknow Improvement Trust represented 
to the answering defendant that if he would build a 
portico in place of the projecting balcony at his 
own cost, he coald have the entire use of the same 
for himself except that the proprietor of the Prince 
of Wales Theatre would be allowed to put up 4 
sign-board for his theatre, and that acting on this 
representation, he submitted a revised plan of the 
portico in place of the baleony according to a design 
approved by the Lucknow Improvement Trust and 
the said Lucknow Improvement Trust permitted him 
to erect the portico according to the said plan, and he 
thereupon erected it at considerable expense with the 
consent of the Public Works Department, on whose 
land the said portico was to be built.” 


Mr. Todywala gave evidence to this 
effect, and sofar as the facts stated by 
him go, he was not cross-examined nor was 
any attempt made to produce evidence to 
show that his account of what took place was 
incorrect. 

The learned Civil Judge framed no less 
than 13 issues which are as follows: 

. “|, Arethe plaintifis Nos. 2 and 3 transferees 
from plaintiff No.1? Are they entitled to maintain 
‘the suit ? 
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2, Is the plaintiff No.1 entitled to continue in this 
suit ? i 

3. Had the plaintiff No. 1 a right to build portico 
under the deed of transfer executed by the Secretary 
of State on January 15, 1926, as well as under the 
agreement dated January 12,1923? 

4, Arathe conditions mentioned in the two,deeds 
binding on the defendants ? 

5. What rights have the plaintiffs in respect of the 
portico built by the defendant No. 3 and the land on 
which it stands? 

6. Is the relief No. 4of the plaint not maintain- 
able against the defendants Mos. 1 and 2 for want of 
proper notice ? 

7. Did the defendants Nos. 1 and 2 confer a 
right to build the portico on defendant No,3? On 
plaintiff, i 

8. What isthe legal effect of defendant No, 2's 
approval of the design of the building plan ? 

Note,—Issues Nos.7 and 8 concern plaintiffs and 
defendants Nos. 1 and 2only. 

9. Is the plaintiff estopped as alleged by the defend- 
ant No, 3. 

10. Are the plaintiffs entitled to have the present 
portico demolished and to have possession of the 
land for the purpose of erecting new portico ? 

ll. To what relief or reliefs are the plaintifs 
entitled ? ` 

12. To what damages and against which of the 
defendants are the plaintiffs entitled ? 

13. Are the plaintiffs Nos. 2 and 3 not entitled 
to maintain the suit against defendant Nos. 1 and 
2 for want of proper notice as contended on behalf 
of defendants Nos. l and 2?" 


Ooming to the findings of the learned 
Civil Judge, we regret that we are unable 
to congratulate him on his judgment in 
the case. His judgment in this not 
entirely easy case runs to 5 printed pages 
in the paper book and his findings on 
some of the issues indicate that he did 
not really consider them at all carefully. 
On issue No. 1 he has found that the 
subject-matter of the suit, that is the 
right to build the portico, could be legally 
transferred but the right tosue for damages. 
couid be so transferred, we are of opision, 
that though doubtless it is a fact thata 
right to sue for damages is a mere right 
to sue and not an actionable claim, and 
therefore in the ordinary way it is not 
transferrable, the bar of s. 6 of the Transfer 
of Property Act is not applicable in the 
present case inasmuch as the plaintiff. 
Mr. Bevan, transferred to the plaintifis 
Nos. 2 and 3 the present appellants the 
whole of his rights in the property acquired 
by him from the Secretary of State. The 
document Ex. 7 by which Mr. Bevan 
acquired that property gives to Mr. Bevan's 
assigns precisely the same rights that Mr. 
Bevan himself had, and we are of opinion 
therefore that the plaintiffs Ncs. 2 and 
3 were clearly entitled to maintain the 
present suit for damages. As regards the 
second issue it has been held that the 
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plaintiff No. 1 was entitled to continue 
the suit in view of the provisions of the 
sale deed as between him and his vendees 
in regard to prosecution ofthe suit. The 
question might have been more important 
at a later stage had the suit been success- 
ful When the question of costs arose. 
: It has not been raised in argument be- 
fore us. 

On Iesue No. 3 the learned Civil Judge 
held. that the plaintiff No.1 was certainly 
given a right to build a portico under 
both the documents. On Issue No. 4 he 
has discussed the question whether the 
conditions mentioned in the two deeds of 
1923 and 1926 were binding on the defen- 
dants and has held that what was granted 
to Mr. Bevan was nothing else than a 
license, that this license was revocable 
and subsisted only to this extent that the 
plaintiff was entitled to-put up a sign- 
board. He held that that right was not 
denied to the plaintiff, and therefore in 
the event he held that the conditions 
mentioned in these deeds were not binding 
on the defendants. He summarily dismiss- 
ed Issue No. 5 by holding that the orly 
right of the plaintiffs in respect of the 
portico is the right to fix asign-bcard, the 
design of which must be approved by 
the Improvement Trust. On the questions 
set out in Issues Nos. 7 and 8 he held 
that no finding was necessary in view of 
his finding on Issue No. 4, and on Issue 
No. 9 he held that the plaintiffs were 
estopped by the acquiescence of Mr. 
Bevan. Finally on Issue No. 10 he held 
that the plaintifis were not entitled to 
demolition of thé portico in any case, and 
he dismissed the suit in almost all respects 
granting to the plaintiffs a declaration 
only *that they have a right to fix a 
sign-board, electric or otherwise, on the 
Portico built by defendant No, 3. 

It may be noted that during the hearing 
of the case the plaintiff No. 1, Mr. Bevan. 
died in England on May 2, 1935. This 
fact was of course not known to the other 
Parties and evidence which had begun. 
on April .28, was recorded on May 5 and 
May 6 and judgment pronounced on May 
18 in ignorance of Mr, Bevan's death. 
The point has, therefore, been raised in 
this appeal as to whether in view of the 
death of Mr. Bevan the suit has abated 
as a whole or not. In point of fact none 
of the parties concerned is at all anxious 
that it should be held by this Court that 
the suit did abate and the decree wae a 
Buljily. It is urged on behalf of the 
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plaintifis-appellants that if Mr. Bevan was 
a necessary party, then the decree must 
be a nullity, but that ifin fact the whole 
of his rights could be and were transferred 
to the plaintiffs Nos. 2 and 3, he was not 
after that date a necessary party to the 
suit and his death at any stage would 
not render the decree of the Court a 
nullity. We are of opinion that whatever 
rights Mr. Bevan possessed by virtue of 
his deed of exchange of January 15, 1926, 
could be and were transferred by him to 
the plaintifs Nos. 2and3. So far as the 
defendants were concerned, the plaintiff 
No, 1 Mr. Bevan no longer had any rights 
of any kind. He remained on the record 
of the suit only to satisfy his co-plaintifis 
the present appellants. The Court would 
have been entitled to strike off his name. 

The co- plaintiffs were not very anxious 
that this should be done because it might 
raise a question as to their right to con- 
tinue the suit, they not being the persons 
who had served notices on the Secretary of 
State and the Ohairman of the Lucknow, 
Improvement Trust. The trial Court did 
in fact frame an Issue No. 13 on this 
point but never decided it, presumably 
because the parties did not ask for any deci-. 
sion on the-point, and we are satisfied that as 
long as Mr. Bevan wasa plaintiff along with 
the plaintiffs Nos. 2 and 3, the suit could not 
fail by reason of want of notice. We are 
further of opinion that the suit could not 
in any case after it had been once ine 
stituted fail on the ground of want of 
notice by the continuing plaintiffs. If this- 
suggestion were to be carried to its 
logical conclusion, it would mean that in- 
any case in which the necessary preliminary 
to a suitis a notice of this kind, the suit 
could not even be continued by the heir 
of the original plaintiff in case the original 
Plaintiff dies, a proposition which is 
obviously absurd. In these circumstances, 
we are of opinion that Mr. Bevan was not, 
subsequent to his sale-deed, in favour of 
the present appellants a necessary party 
to the suit, and the decree which was- 
passed, does not become a nullity by 
Teason of the fact that the plaintiff Mr. 
Bevan had died during the pendency of 
the suit. 

On the merits of this appeal we have 
listened to a very lengthy argument on 
both sides, The dispute necessarily cen- 
tres round the nature of the rights conveyed 
by the Secretary of State to Mr, Bevan, 
his heirs, assigns, etc., in the land of the 
Portico. On behalf of the plaintiffe- 
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appellants it is contended that the co- 
venants contained in the agreement and 
the deed of exchange did not amount to 
the grant of a mere license but amounted 
to something more. Learned Oounsel has 
urged first that it was an interest running 
with the land available against the world 
and he has based this contention on some 
remarks in a case of the Judicial Com- 
missioner's Court reported in 27 O. O. 64 
- Ragho Prasad v. Secretary of State for 
India ın Council and another (1). In this 
case the learned Judicial Oommissioner 
Mr. Wazir Hasan, remarked in regard to 
a similar document which was contended 
to be nothing but a grant of a license: 

“J am of opinion that the true construction of 
that document is that it was a contract for con- 
sideration between the Secretary of State on the 
one hand and the defendant No. 2 ọn the other. The 
object of the agreement was to grant land to the 
defendant No. 2 forthe purpose oferectinga ghat 
on the banks of the river Sarju in the town of 
Ajodhia. The money necessary for the masonry 
construction was to come out of the funds belong- 
ing to defendant No. 2 and the Secretary of State 
was to obtain the benefit of all profits that may 
accrue therefrom. The document distinctly says 
that the defendant No. 2 shall have a proprietary 
right in the structure and it further says that the 
defendant No. 2 shall have no right in the goil. 
If, therefore, the defendant No. 2did under’ this 
agreement acquire a right to build a pucca struc- 
ture on the land of the Secretary of State for 
India, that was a right which must be held to run 
with the land.” 

On this ground it was apparently held 
that the contention that the document was 
a mere license and could consequently be 
revoked and was in fact revoked by the 
subsequent execution of a lease was une 
sound. ‘This case apparently stands by 
itself. There is no sign that it has ever 
been followed in any subsequent case, and 
we are not inclined to base our decision 
on it. To some extent it is inconsistent 
with decisions of the same learned Judge 
in which it was held that the license given 
to a tenant to construct a house in an abadi 
and is a mere license and only becomes 
irrevokable in the circumstances mentioned 
ja s. 60 (b) of the Indian Easements 
Act. 

The second main line of argument put 
forward is that what is given to Mr. Bevan 
is something more than a mere license 
being in fact an interest in land. It is 
contended, relying on a number of rulings, 
that what is to be seen is not the mere 
words in which the transacticnis clothed 
but what is the real substance of the 
transaction, and it is said that what was 

(1) 27 0 O 64; 74 Ind, Oas. 369;90 L J629; AIR 
1994 Oudh 114. 
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granted was @ right to build a- portico on 
Government land, 120 feet or more away 
from the land actually transferred to Mr. 
Bevan, and that what was created was a 
permanent interest of a restricted character 
in this land as an accessory to the 
building itself or as part of the mode of 
enjoyment of that building. Learned 
Counsel says that the portico was to be 
an integral part of the theatre - itself? 
Reliance has been placed in this connection. 
on four cases which “we may deal with 
shortly. In A I. R 1935 Allahabad, 735, In 
re Burmah Shell Oil Storage and Dise 
tributing Co, Ltd. of India (2) it was 
held that a document describing the parties 
thereto as licensor and licensee was a 
lease within the definition of that term 
under s. 2, subs.16,cl.(b) of the Stamp 
Act. We agree with the learned Oounsel for 
the respondents that in view of the fact 
that the definiticn of “lease” inthe Stamp 
Act is wider than that in the Transfer of 
Property Act, tbis case has no application 
in the present case. In the same volume 
at p. 911 In the case of Behari Lal v: 
Chhote and others (3) a Bench of ‘the 
Allahabad High Oourt held that 
“the effect of a deed which gives the holder an 
exclusive right of occupation of a shop, although 
subject to certain reservations and to a re- 
striction of the purpose for which it may be used, - 
amounts in law to a demise ofthe shop itself ard 
not merely a license. The main test in such cases 
is that of exclusive possession”, . 
We do not think this case is in any 
way helpful to the decision of the present 
case. It would be difficult to hold that, the 


‘grant of permission to the plaintiff Mr. 


Bevan to construct a portico standing over 
a certain plot of land in the present case 
gave him an exclusive right of occupation 
of that land. He was entitled to construct 
a portico and put his sign-board da it, 
but so far as the wording of Ex. 7 
goes, the Secretary of State could have 
claimed the right to make some other 
use of the land under the portico, to allow 
hawkers to sell fruits, for example. 

Reliance has also been placed on the. 
S:eretary of State jor Inatia in Council 
v. Bhupalehandra Ray Chaudhri, (I, L. R. 
57 Calcutta, 655) (4) a case in connection 
with the lease of the land of a hat or 


market in which it was said that 
“the true test in cases of this kind isto find out 


(2) A IR 1933 All. 735; 145 Ind. Cas, 674; (1933) A 
L J749; 6R A145;55 A 874 F B) 
ae? AIR 1933 All. 911; 149 Ind. Cas, 486;6RA 


(4) 57 0 655; 129 Ind, Cas, 177; AI R 1930 Cal. 739; 
Ind, Rul. (1931) Oal. 129, 
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whether the landlord has granted sufficient control 
over the land of the hat so as to make the 


instrument (kabuliyat) a demise and nob a mere 
license,” 


The same criticism is applicable to this 
case as to the last and it is further 
noticable that this particular case rested 
on a special definition of land and the 
Court held that the so-called license fee 
was ‘really a rent which had been called 
license fee and in fact that what was 
really a lease had Seen called a license to 
avoid the payment of tax. We are quits clear 
on a consideration of the plaintiff's documents 
that there was no intention on the part of 
the Secretary of State to transfer the land 
on which the portico was to stand to the 
plaintiff. The grant made to him was a 
grant of a license to construct a portico 
and a right to keep on the portico con- 
struction by himself (or if the license 
should be withdrawn by some one else) 
a .sign-board, subject to that sign-board 
being approved by the Improvement 
Trust. We are of opinion that the right 
which was granted to Mr. Bevan in con- 
nection with the construction of the portico 
is one which fell clearly within the provi- 
sions of s. 52 of the Indian Easements Act. 
On the other hand the right to keep a 
sign board would appear to fall within the 
` provisions of s. 4 and therefore to be an 
easement. Under s.4 an easement is de- 
fined as 

“a right which the owner or occupier of certain 
land possesses, as such, for the beneficial enjoy- 
ment of that land, to do and to continue to do 


something, ....in or upon or in respect of certain 
other land not his own," 


and among the rights which have been 
held to be rights of easement is a right 
“to have a facia, or notice-board of sign 
fastened to another's house,” vide Katiar 
on the Law of Easements and Licenses in 
British India (2nd Edition) p. 4£0. That right 
has therefore rightly been conceded by the 
parties and embodied inthe decree of the 
lower Oourt. 

As regards the construction of the portico, 
learned Counsel for the appellants has 
conceded that if his first two contentions 
fail, then the grant made to Mr Bevan 
can be of nothing more than a license, 
but he contends that if it was a license, 
it was irrevocable in view of the terms of 
s. 60 (a) of the Indian Easements Act which 
provides that 

“a licensa may be revoked by the grantor, unless 
it is coupled with a transfer of property, and such 
transfer is in force.” 

A question has been raised whether the 
underlying meaning of this provision is 
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that a license may be revoked unless it is 
ecupled with a transfer of the same pro- 
perty and such transfer is in force, or whee 
ther the condition merely is that it is 
coupled with a transfer of any property, 
and in the same connection it must be 
borne in mind that the section relates to 
licenses and not to easements. A study 
of the cases quoted in Katiar’s book and 
those which have been quoted to us in 
argument indicate that the license and the 
transfer of property must necessarily have 
reference to the same property and be 
ecupled together, both properties being the 
properties of the grantor. Mr. Katiar at 
p. 356 of his bcok says : 

“A mere license is revokable, but that which is 
called a license, is often something more than a 
license. It often comprises or is connected with 
a grant, and tlus the party who has given it, 
cannot in general revoke it so as to defeat his grant 
to which it was incident,” 


and in fact that appears to be the acid 
test in cases falling under s. 60 (a). In 
the present case, the withdrawal of the 
license to construct a porch could not be 
construed as in any way calculated to 
defeat the transfer of property made by 
the licensor. Learned Counsel for the appel- 
lants referred us to a number of cases 
but based his argument in the main on 
Janardan Mahadeo Bhase and others v. 
Ramchandra Mahadeo Bhase and others 
(A. I. R. 1927, Bombay, 240) (5). It is true 
that the reasoning in that case favours his 
argument butit is clear that the decision 
genuinely does rest on the provisions of 
s. 60 (a) because it was a case of a 
license to one of 2 brothers to gointo a 
partitioned house of his brother in order to 
take water from a well. The license could 
not be revoked without defeating the grant 
of water from the well. In another case 
quoted by the learned Counsel, Pratap Singh 
and another vV. Daum Singh and another 
(A. I. R. 1915 Allahabad, 382) (6), there was 
a license to go upon certain land coupled 
with a grant relating to cut wood upon 
that land. Ifthe license were withdrawn, 
the grant would be defeated. These cases 
are all ultimately based on the English 
case of Wood v. Leadbitiar, (1845) 13 M. 
& W. 838) (7). In our opinion, the license 
granted to Mr. Bevan in the present case 
was not irrevccable by reason of the 


oe R 1927 Bom. 2403101 Ind. Oas. 393; 29 Bom, 
L R 312, l 
ion AIR1915 All, 382; 30 Ind. Cas, 581; 13 AL 
E8. 
(7) (1845) 13 M & W 838; l4 LJ Ex, 161;9 Jur. 18% 
67 RR 831. 
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application of s.- 60 


Easements Act. 

Another argument was put forward that 
this license was part and parcel of the 
transfer to Mr. Bevan of the theatre and 
its revocation constitutes a breach of con- 
tract. That may be so, but the only effect 
would be that the plaintiff might be 
entitled to damages for breach of contract, 
if in fact he was able to prove that any 
. damages were sustained by him. Another 
argument put forward as a last resort in 
the reply was an attempt to rely on the 
provisions of the Orown Grants Act. In our 
opinion these provisions have no bearing 
on the case whatever. The effect of its 
provisions appears to be that the - condi- 
tions of a grant by the Orown must be 
given effect to even if they are contrary to 
the provisions of some other laws, but 
where the conditions laid down in the grant 
- are ordinary legal conditions, they are to 
be interpreted and applied in accordance 
with the ordinary provisions of law. 

In the light of all these considerations 
and the very clear and definite wording 
of the deed of exchange, we are clearly of 
opinion that the covenant entered into by 
the Secretary of State with Mr. Bevan in 
regard to the construction of the portico 
was nothing more than a license to build, 
that that license was not irrevocable and it 
was in fact,—pace the statements of the 
Secretary of State for India in Council and 
` the Chairman of the Improvement Trust in 
their written statements—revoked by the 
grant of a fresh license to Mr. Todywala 


(a) of the Indian 


in 1933. The .defendants Nos. 1 and 2. 


cannot, we think, be heard to say that they 
did not grant a license in 1933 to Mr. 
Todywala to construct a portico on their 
land. In these circumstances we are clearly 
of opinion that the plaintiffs have no cause 
of action against the defendant No. 3. In 
this connection we might refer to s. 64 of 
the Easements Act, which provides that 

“whore a license has been granted for a considera- 
tion, and the licensea, without any fault of his 
own, is evicted by the grantor before he has fully 
enjoyed, under the license, the right for which he 
contracted, he is entitled to recover compensation 
from the grantor.” 


It is pointed out in Mr. Katiar’s Law on 
Easements and Licenses (second edition) at 
| p. 377 that : 

“the section applies only to cases of eviction by the 
grantor and does not include cases in which evic- 
tion is caused by a third person. In the latter 
cases if, the license is revocable, the licensee must 
obtain the permission of the licensor and sue in the 
name. ofthe licensor, but if it is irrevocable, he 
ban sue in his own name. In such cases bis remedy 
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is by injutiétion as well as in damages. In the 
case of a. revocable license if the licensor does not 
permit the licensee to sue the third person in his 
name, his refusal to permit, it is submitted, may: 
be taken as sufficient proof of the fact that the 
eviction was on his behalf and the licensee may 
then sue him as well as the third person for com- 
pensation under this section.” ; 

The question would, however, rémain 
whether, asin a case like the present one; 
if the licensor has revoked a license and 
installed a fresh licensee, the original 
licensee has any cause of action against 
apy one except his licensor who has evicted 
him, and we are of opinion that he would 
not have any cause of action whether for 
damages for breach of contract or for 
compensation under thé provisions of B. 64. 


Turning to the cases of defendants Nos, 1 
and 2, we have to consider the effect of the 
above findings. It is obvious that if the 
license granted by the Secretary of State 
was revocable, then there can be no claim 
for injunction or demolition. The plain- 
tiffs might be entitled to damages for. 
breach of contract or to compensation under 
s, 64. The plaintifis have not proved that 
they have sustained any damages provid- 
ed only that their right to pub up a 
sign-board as provided in their title-deed is 
assured. Moreover, it is clear that the. 
plaintiffs including the late Mr. Bevan- 
have really not suffered any damages at 
all. On the contrary, Mr. Bevan was in the 
past saved from the expenditure of money 
on constructing a portico and, the present 
plaintifs are equally saved from that 
expenditure -in future. The -points which 
have been sought to be made in the plaint 
about the shutting off of the view of the 
Plaintiffs’ theatre seem to us to have little 
or no value. The theatre is situated at the 
end of a passage 40 yards long and gould 
not possibly be made properly visible to 
persons passing along the road and in 
fact no attempt, so far as we know, has 
ever been made to make it so visible by 
any special lighting displayed at the 
entrance to the theatre. [n our opinion, 
theréfore, on the merits the learned Civil 
Judge rightly dismissed the plaintiffs’ claim 
for removal of the present portico, posses- 
sion of the ground and declaration of the 
alleged rights of the plaintiffs to the use 
of a new portico, ex-hypothesi to be cone 
structed by themselves. He also rightly 
dismissed the claim. of the plaintifs for 
damages against defendant No.3 for con- 
travening their rights. We think that the 
defendant No. 3 was in the circumstances 
of the present case entitled to shelter hime 


" 
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self completely behind the permission 
granted to him by the Lucknow Impruve- 
ment Trust, in View of the circumstances 
in which the fresh plans were prepared 
and the fresh sanction accorded to him. 
Lastly, in the light of these findings, the 
Secretary of State, the defendant No. 1, 
could not be held liable to pay any damages 
even. if damages had been proved, tor 
his‘alleged failure togarry out the covenants 
contained in the said deed and the alleged 
wrongful act of the defendant No. 2 in 
‘granting permission to the defendant No.3 
‘to construct the present portico. | 
One other point of some importance has 
‘been argued on Lehalf of the appellants 
on which it is necessary to give a decision 
although in view of the above finding it 
-cannot affect the ultimate decision of inis 
appeal. The learned Civil Judge held on 
. Issue No. 9 that the plaintiffs were estopp- 
ed by virtue of acquiescence of tue plamuf 
No. Lin the year 1927. In this connection 
“it was argued first by the learned Uivil 
Judge that Mr. Bevan had over a period 
of 7 years failed to act upon the license 
-granted to him by the deed of exchange 
in 1926. It was further said that Mr. Bevan 
saw the building of the portico witnout any 
objection or protest, and that there was 
overwhelming evidence to this elfect. It 
was alleged that the-plaintifi’s own change 
of pleadings proved ‘that he had made no 
protest. In point of fact the defendants 
Nos. land 4% admitted that tuere was pro- 
test on behalf of the plaintulf Mr. Bevan. ‘I'he 
change of pleadings proves nothing wnatevér 
bearing in mind the fact that Mr. Bevan 
was admittedly in India from before the 
beginning of September, 1933, whereas the 
constiaction of the portico could not have 
begun before about that date und, so far 
as evidence gces, is proved to have begun 
in September, 1933. 'Lhe plaintiff Mr. Bevan 
presumably did, as- tne witnesses say, ste 
some part cf the construction being made, 
but it served no purpose for him to protest 
to. the building contractors and ne by 
admission did what it was his duty to 
do, that is to say, he protested to his own 
_ licensors, f kai 
We have been referred to several cases 
on the subject of estoppel by acquiescence; 
fur.example 7 O. W. N. 271 Kanhaiya Lal 
Babu and another v. Hamid Ali Syed (a), 
„41 0.W. N. 379 Mahmudul Hag Khan v. 
. Waquful Aulad (9), 193i ©. W. N. 252, 
(8) 7 OW N 271; 122 Ind: Oas. 774; Ind. Rul. (1430) 
Oudh 134; 14 R D 119;.4 1 R 1980 Oudh 235. b 
(9) 11 O:W N 379; 148 Ind, Cas, 186;6 R O 381; A 
I R 1934 Oudh 178, Bs a a D : 
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Zakia Begam Nawab and others v. The 
Lucknow Improvement Trust and another 
(10) and 1937 O. W. N. 330, Din Bahadur 
Singh and another v. Talewand Singh and 
others (11). In the tirst of these cases it wag 
held that 

“in order that acquiescencs may be a bar to the 
exercise of a man's legal right, the acquiescence 
must amount to fraud, elements or requisites neces- 
sary to constitute fraud being : Fiist the plaintiff 
must have made a mistake as to his legal rights; 
secondly, the plaintiff must have expended some 
money and must have done some act on the faith 
of his mistaken belief; thirdly, the defendant, the 
possessor of the legal right, must know the existence 
of his own right which is inconsistent with the 
right claimed by the plaintiff; fourthly, the defen- 
dant the possessor of the legal right must know of 
the plaintiff's mistaken belief of his right. If he 
does not, there is nothing which calls upon him to 
assert his own rights. Lastly, the defendant, the 
possessor of the legal right, must have encouraged 
the plaintiff in his expenditure of money or in the 
other acts which he has done, either directly or 
by abstaining from asserting hislegalright.” ` 

In the present case these five principles 
are not really very easy to apply. We 
find it difficult to say that there is any 
element of fraud in the conduct of 
Mr. Bevan. ‘Taking the conditions stated, 
the first condition is that mr. Lodywala 


‘must have made a mistake as to his legal 


rights. As we see the case now, we are of 
opinion that he did not make any mistake 
as to his legal rights, and we do not think 
that at the time in 1933 when he wasin 
the position of having just obtained a 
license frum’ the Lucknow Improvement 
Trust, wuicu be might reasonabiy suppose 
to override and revoke the license granted 
to Mr. Bevan, it could be said that ne had . 
made a mistake as to his legal right. As 
to the second point that Mr. Todywala did 


-expend money on the faith of his belief, 


mistaken or otherwise, so strong was his 
mistaken belief that ne constructed the 
porch, interlocked, as one might say, with 
tue first floor of the main building. Tnirdly, ` 
the possessor of the legal mght must know 
of the existence of his owa right which is 
inconsistent with the right claimed by the 
piaintiff, On that point tnere is of course 
no room for doubt. Fourthly, the possessor 
of the legal right Mr, Bevan must know 
of the- plaintiff's mistaken belief of hia 
right. Jf he does not, there is nothing 
wnich calls upon him to assert his own 
right. Mr. Bevan, as soon as he protested 
to the Improvement Trust, must have beén 
told that Mr. Todywala had been granted 

(i0) 1937 O W N 252; 167 ind. Cas. 414; ¥ R O 382; 
1937 OLR 115; A IR 1937 Oudh 263; 13 Luck 
192. 

‘iy 1937 OW N 330; 167 Ind, Cas, 870; 19837 OLR 
175;9 R O 412; AI R 1937 Oudh 226, 
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a building permit, and there is nothing 
to show whether or not at that time the 
Improvement Trust took up the Position 
that the grant of permit was nothing more 
than an ordinary departmental Proceeding. 
As regards the last point of “encourage 
ment” it -seems to us clear that when 


Mr. Bevan admittedly protested to the’ 


Improvement Trust, it cannot be said that 
he encouraged Mr. Tcdywala in his ex- 
Penditure of money on the construction 
of the portico, and we are of opinion that 
the learned Civil Judge has not considered 
this question as thoroughly as he should 
have and that his finding cannot be main- 
tained. We are satisfied that Mr. Bevan 
was certainly not estopped by the principle 
of acquiescence. 

One other point remains. It has been 
declared that the plaintiffs have a Tight to 
fix a sign: board, eletric or otherwise, on the 
portico built by the defendant No.3. The 
plaintiffs are entitled to some further pro- 
tection against possible obstruction on the 
part of any of the defendants, particulary 
dilatory action on the part of the Improve- 
ment Trust. We accordingly add to the 
decree of the lower Court a further provi- 
eion that if and when the plaintiffs shall 
bubmit to the Lucknow Improvement Trust 
a design for their sign-board, the plaintiffs 
shall, in case the Lucknow Improvement 
Trust does not, within one month of 
receipt of the said design, either approve 
or reject it and inform the plaintiffs accord- 
ingly, be entitled to erect the said sign- 
board without further delay. 

Taking the case therefore ag 
we dismiss tnis appeal subject to this 
modification that a rider as mentioned 
above be added to the decree of the lower 
Oourt. As regards the costs, bearing in 
mind the whole of the Circumstances, we 
think that the parties should bear their 
own costs of this appeal. As regards the 
ccets of the lower Court, we think that the 
defendant. No. 3 was entitled to his costs 
as ordered in the lower Court's judgment, 
but in the light of the defence taken up 
by the defendants Nos. 1 and 2, in whieh 
we find a definite clement of impropriety 
and unfairness both to the plaintifs and to 
the defendant No. 3, we think that they 


a whole, 


are not entitled to any order for ests- 


against the plaintifis. 
Be. Decree modified. 
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NasIu ALI AND HENDERSON, Jd. 


MIDNAPORE ZAMINDARY Oo., Ltp.— 
DgrENDANTS—APPELLANTS ° 


versus 


CHANDRA SINGHA DUDHURIA anp 


CTHERS—P LAINTIRFBE— RESPONDENTS 

Givit Procedure Uoae (Act V of 1405), s. àl, 
Haupt. IV —Foint raised an pleadings but neither 
pus into issue nor argued—I} can be raised in sub- 
seguent suit—Bengal Tenancy Act (VILL of 1635), 
8s. 104-J, 104-H —kent settled under 8 lUl-4 to 
S, 104-f'—Kent and other entries in Record of 
KRignts bearing on rent, can be challenged oniy under. 
3. 1Ud-H—Surs not filed under s. 104-4 ~—d urisdice 
tion of Owi Court—Lower of ftevenue Officer to 
touch contractual powers arising before Aci— Land 
tenure~Putni lease—Villages Subject to fluvial 
actron—Ubject of putni lease to siz rent in perpe- 
tuity—Use of word payasthi an lease— Lease heid 
inciuded fusure ucerettons. 

Kaising ofa point, which was actually raised in 
the pleadings in the previous suit but was neither 
put into issue nor argued, in a subsequent suit will 
not be barred by principle of constructive res 
judicata, 

The effect of s. 101-J, Bengal Tenancy Act, is 
that neither the landlord nor the tenant can chal- 
lenge the amount of rent settled under s. 104-A to 
8. 1u4-}' except by a suit under ə, 104-H. From 
this it necessarily follows that other entries in tha 
Kecord of kights- so far as they bear upon the 
amount of rent setiled cannot be also challenged 
except by a suit under s. 1Ud-H. Lp. 076, col 2.) 

The eject of a. 1Ui-H is that tue failure to get 
the entry ¢ancelled by à suit under that section on 
the grounds specitea therein Preciudes the Civil 
Oourt trom enlerlalning and giving. efect to any 
plea which would have the eflect of declaring that 
the amount of rent was not Correculy settled under 
8. LUg-a to s. lus-F, but the itevenue Officer in. 
settling renis under s. 1U4-A to 5. 101-F has no 
power to touch contractual rights acquired ‘before 
the Act. by s, lU4-J, the umount of rent is tu be 
deemed to Luwe been correciiy setlied wipnin the 
meaning of the Act. Auy reni settled by a kevenue 
Ulcer ignommg such cousractual Tights cunnet be 
deemed tv have been coriectly seitied under the 
Act if in settling such rent he abrogates such con- 
tractual ngis aud thereby exceeds his powers under 
the Act. (p. vé7, col, Zj 

Some of the villages, were subject to the effect 
Ol fluvial action av the time of the putne lease. 
Lhe Jesseeez before tne puine settlement Lela 
these riparian Villages us well as other iniand 
mouzas under three veuancies which were permanent 
but the reut payable for them was not tixed iu per- 
petuly, ‘Lhe mau object ut the putni lease was “to 


Dave the rent axed in perpetuity ; h 
Hetu, vhat it wus natural that the parties 
Would take iuto consideration bhe efect of 


fluvial actisns-upon the lands covered by the putni 


. 1u future and muke provisions for future alluvion 


and diluvion, ‘Wherefore the wulu PUYGSlhs 
used in puint lease, must be held to include future 
avcrellous as well. suboo Goput Lat Thakoor ~. 
Kumar Alt U), Nunda Lut diwenerjee V. k ymuddin 
Sardar 2) anu Gunenara Nati Chowdhury v. 
&ajendra Kumar Singh tös, relied on, a 


` in respect of the same tenancy for 


Á 


dants to the plaintitis for wese 


1339 
. As. from the original decrees ‘of the 
See Nadia, dated September 14, 


Messrs. U. N. Sen Gupta and M. M. Das 
Gupta, for the Appellante. ; 

Messrs. A. N. Bose, Pramatha N. Mitra, 
and Samarendra Krishna Dev (in No, 24) 
for the Respondents. 

Nasim Ali, J—J'hese two appeals are 
by the defendants n two suits between the 
same parties for recovery of arrears of rent 
two 
consecutive periods, namely 1323 B.S. to 
1331 B, S. and 1332 B.S. to 1335 B.S. The 
facts whico are wot in dispute now are 
these: The plaintiffs are the proprietors 
of Tauzi No. 523 of the Murshidabad Oollece 
torate. The defendants hold a putni taluk 
Comprising some Villages appertaining to 
this Tauzt at a rent fixed in perpetuity on 
the basis of a putni patta (Kix. A) executed 
by the predecessors-in-interest of the plain- 
tiffs in favour of tue predecessors in interest 
of the defendants on November 9, 1866, 
Some lands appertaining to the plaintiffs’ 
zemindury and the defendants’ putni were 
diluviated by the river Ganges ın 1807-08. 
There was a Diara Survey. ‘lhe proprietors 
of the estate received abatement of revenue 
under 6.9, Bengal Alluvion and Viiuvion 
Act (Act IK ot 1847) in the year, 1871. 
‘The putniuars received no abatement. They 
Claimed none. The lands comprised in 
the tenure ın respect: of which rent has 
been Claimed in these two suits were formed 
ia the year 1914. Proceedings unuer 
Uh. X, bengal Tenancy Act of 1889, were 
begun for settlement of land revenue, 
Draft Record of Rights was prepared and 
published under s. LU3-A (1) of tne Act. 
Unéler s. 10+ of tue Act, fhe Revenue Officer 
settled faw and equitable rent for all 
classes of tenants including the defendants 
and prepared a settlement rent roll, ‘Ine 
Revenue Olficer treated these alluvial lands 
as accretions to the plaintiffs’ estate aod 
the defendants’ putnt by the recess of 
Mathbanga, a pubic nevigable river. On 


‘May 25, 1920, tne Settlement Officer settled 


Rs, 1,028-2-0 a year as rent by the defen- 
lands 
according to taeir value disregarding the 
contractual rent fixed in perpetuity by the 
putni of lobo. Rs. Bil was assessud as laud 
revənue upon the proprieturs un the Dasis 
of this rent. Tne defendanis appealed to 
the Board of Revenue against tne asse38- 
ment made by the Revenue Ollicer under 
& lU4-(4, Bengal Tenancy Act, on une ground 
that tnese alluvial {aads were refurmations 
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in situ of the pemanently settled lands 
included in tueir putni and were therefore 
not liable to pay any additional rent. This 
appeal was dismissed on April 2, 1921, 
The settlement rent roll was then incor- 
porated with the Record of Rights and 
finally published ander s. 103 A 2). The 
accretions then were formed into a separate 
estate under s. l of Act XXXI of 1758 
being temporary settled estate No. 3633 of 
the Nadia Collectorate. The plaintiffs took 
settlements of this new estate for a period 
of 15 years from 1921 (1328 B.S.) to 1936 
(1343 B. S.). 

In the year 1922 the defendants brought 
a title suit in the Oivil Court being Suit 
No. 452 of 1922 ın the Oourt of the Sub- 
ordinate Judge at Rajshahi for a declaration 
toat these lands were not liable to pay 
any reoton the same ground as taken by 
them before the Bvard of Revenue. On 
April 22, 1925, the plaintitis institused a 
suit in the Oourt of the Subordinate Judge 
of Nadia being Rent Suit No. 7 of 1925 for 
recovery uf arrears of rents for the years 
1323 B, S. to 1931 B.S. at the rate settled 
by the Revenue Olticer, On April 22, 1929, 
they instituted another suit in the same 
Court being Rent Suit No.9 of 1929 for 
recovery of arrears of rents for the years 
1332 B, S. to 1335 B.S. at the same rate. 
On May 19, 1927, Title No. 402 was dis- 
missed by the trial Judge. ‘The defendants 
preferred an appeal to this Court against 
this decision. “nis appeal was dismissed 
on August 3U, 1930, ‘ne defendants then 
preferred an appeal to His Majesty in 
Qouneil. i 


The two rent suits in the Nadia Court 
were heard together and decreed by the 
Subordinate Judge of Nadia on Maren 2p, 
1931, subject to wne tinai decision of the 
Privy Council appeal in the Rajshahi cass. 
Tne defendants appealed to this Court 
against these decrees. On April 18, 1933, tge 
plaintiffs brought another suit being stent 
Sait No. 8 of 1933 in the Oourt of the 
Subordinate Judge of Nadia for recovery 
of arrears of rent for the years i330 to 
1339 B.S. ia respect of the same tenure, 
Tae defendanis’ appeals to this Gourt 
againsi the decrees in the two previous rent 
suits were allowed on April 2, 199, aud ine 
suits were remanded to whe trial Judge wiin 
tue following voservauon : 

“Apart from the pvusition that the liability of the 
defenuant company depends oa the resait vf the 
libigation now in progress before another Vourt, 
there was a definite plea raised in the written state- 
ment that anaer the terms of the putni pattu the 
plaintiffs could not claim any rent for the landsig 
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suit. On this plea, not only was there no issue 
raised in the Court below, but when the suit came 
up for disposal and on the first and only day of 
hearing, the Subordinate Judge rejected the patta, 
when it was tendered in evidence for the defen- 
dants, on the finding that it was untimely filed. 
In the result, the decision ultimately reached was 
arrived at without consideration either of the issue 
definitely raised in the written statement or of the 
document on which that issue was founded. We 
are unable to support such a decision and hold that 
it must be set aside and the case remanded to the 
Oourt below for full and proper consideration. The 
patta could not have been rejected for the reason 
given by the learned Judge and ought to have been 
received. lt may be that the result of the Privy 
Oouncil case will definitely decide the liabilities of 
the parties to these suits. Should this not be so, 
the Subordinate Judge will proceed to decide the 
issue raised with regard to the patta and after 
due consideration of that document, to pass the 


Judgment in accordance with law.” 


On April 11, 1935, the last rent suit, viz. 
No. 8 of 1933, was decreed by the Subordi- 
nate Judge of Nadia, subject to the result of 
the decision of the Privy Council in the Raj- 
shahi case. The defendants did not appeal 
against this decree (Ex. 6). The two previ» 
ous rent suits which went back to the Sub- 
ordinate Judge of Nadia in pursuance of the 
order of remand made by this Court on 
April ?, 1935, were heard and decreed by him 
on September 17, 1935. In this judgment 
the trial Judge formulated the following 
points for his decision: 
| “(1) Do the terms of the putni patta in défendants’ 
< favour debar the plaintiffs from claiming the rent 
in each suit? 

'.(2) Can the suits proceed till the final disposal 
of the TARE case and pending in the Privy 
unel 
(3) What is the jama payable for the rent land ? 

(4) Are the alleged arrears due from anybody 
for the years in suit ? 

(5) To what reliefs, 
entitled” ? 


He found the first four points in favour 
of the plaintifis and decreed the two suits 
in full. On April 22, 1935, the defendants 
filed these two appeals in this Court, against 
this decision. The appeal befcre the Privy 
Council in the Rajshahi case was abandoned 
during the pendency of iLese two appeale 
in this Court. The ecntention of the defend- 
ants in these two appeals is that the 
plaintifis are not entitled to recover any 
rent from them in respect of the disputed 
lands as they are precluded from doing so 
by the coverants contained in the putni 
lease of 1866 (Ex. A), 


The Subordinate Judge overruled this 
contention on two grounds: (a) that s, 104-J, 
Bengal Tenancy Act, isa bar to this plea; 
(b) that ile ccvenanis contained in the 
putni patta do not relate to accretions from 
Public domain and consequently do not 


if any, are the plaintiffs 
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attach to the disputed lands. The plaintiffs 
sought to support the decrees of the Sub- 
ordinate Judge in this Court on ano‘her 
ground. Their contention is that the decree 
in the last rent suit (Ex. 6) now preclades 
the defendants from taking the defence that 
the putni lease exempted them from payment 
of additional rent for the disputed lands. 
The plaintifis apparantly relied on this 
decree in the trial Court for the purpose of 
meeting the defendants’ objection that the 
suits should not be heard till the final deci- 
sion of the Rajshahi case pending before 
the Privy Council. The learned Judge also 
used it for that purpose. “ The plaintiffs did 
not file the pleadings in this suit. They did 
not file judgment on which this decree was 
based. In order to enable us to appreciate 
the proper effect of the decree, we allowed 
the plaintiffs to file the pleadings and the 
judgment in this Court. They were admit- 
ted in evidence with the consent of the 
defendants. ; 

It is clear from the written statement of 
the defendants in this suit that one of the 
defences to this suit was that the plaintiffs 
were not entitled to claim any rent for the 
lands in view of the terms and conditions 
of the putni lease of 1816. From the judg- 
ment in this suit itappears that the parties 
did npt invoke the opinion of the Court on 
this point. The point was neither put into 
issue nor argued before the Judge. The 
Judge also did not ‘apply his mind to this 
defence and did not decide it. The principle 
of constructive res judicata as laid down in 
Expl. 4 of s. 11, Civil Procedure Oode, 
does not apply as the point was actually 
raised. I am therefore of opinion that 
the decree (Ex. 6) in the last rent 
suit does not preclude the defendants from 
taking this defence in the two suits before 


us, 

By s. 101 J, Bengal Tenancy Act, subject 
tothe result of a suit in the Civil Court 
under s. 104-H of the Act, all rents settled 
under s. 104-A to s. 104 F and entered in 
the Kecord of Rights finally published 
under s. 103-A are to be deemed to have 
been correctly settled and to be fair 
and equitable rents within the meaning of the 
Act. The effect of this section is that neither 
the landlord nor the tenant can challenge 
the amount of rent settled under s. 104-A 
tos. 104-F except by a suit under s. 104 H, 
From this it necessarily follows that other 
entries in the Record of Rights so far as 
they bear upon the amount of rent cetiled 
cannot be also challenged except by a suit 
under s. 104-H. Under s. 104H (1) and 
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(2), any person aggrieved by any entry of a 
rent settled in a settlemt rent roll may 
institute within six months from the date 
of final publication a suit in the Civil Court 
for a declaration that such entry is wrong 
on .the grounds specified in sub-s. (3) of 
that section. In such a suit the Secretary 
of State cannot be made a party unless he 
is a landlord ora tenant. If in such a suit 
the plaintiff succeeds in substantiating 
ground (a) mentiofed in that section, viz. 
that the land is not liable to the payment 
of rent, or ground (c), viz., that the relation- 
ship of Jandlord and tenant does not exist, 
the Civil Court under s. 104-H (4) is to 
declare that norentis payable. By sub-s.5 
of the said section on such declaration, the 
entry shall be deemed to be cancelled. By 
sub-e. 8 of that section, Civil Courts are 
precluded from entertaining a suit in 
respect of the settlement of any rent under 
8 104A tos. 104-F of the Act. The effect 
of s. 104-H therefore, is that the failure to 
get the entry cancelled by a suit under that 
section on the grounds specified therein 
precludes the Civil Court from entertaining 
and giving effect to any plea which would 
have the effect cf declaring that the amount 
of rent was not correctly settled under s. 104-A 
to 8. 104-F. 

The case of the defendants now in these 
two suits is that they do not dispute their 
liability to pay the amount of rent settled 
to settlement-holders from Government 
other than tke plaintiffs. Their plea is 
that they are not bound to pay it to the 
plaintiffs as the latter are precluded from 
claiming it from them by the stipulations 
contained in the putni patta. Plaintiffs in 
these two suits had either to accept settle- 
met from Government or to refuse. If the 
plaintiffs had not taken settlement from 
Government the question of the enforcibility 
of the covenants contained in the putni 
patta and consequently of the contractual 
rights of the defendants being affected by 
the entry would not have arisen. The 
question of the enforcibility of the defend- 
ants’ right under the putni patta to hold 
the accretions without payment of any 
additional rent arose after the plaintiffs 
took settlement from Government and 
demanded rent from them on the basis 
of the entry in the Record of Rights ignoring 
the terms of the patia. The defendants 
could thereafter bring a suit for declaration 
of their rights under the putni patta in the 
Civil Court. Such a suit is contemplated by 
the Proviso to s. 111 (a) of the Act, There 
is, therefore, no reason why they should not 
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be allowed to stand on this right in opposing 
the plaintiffs’ demand for rent in these two 
guits. Sar 
The defendants admit that the plaintiffs 
are now their landlords, but their plea is 
that the rent settled by the Revenue 
Officers is not payableto them in view of 
the term and conditions of the putni lease. 
Such a plea does not relate to the amount 
of rent settled. Itis true that by 6. 104A 
(2), the settlement roll prepared is to show 
nct only the amount of rent settled but the 
name of the landlord and of the tenant 
whose rent has been settled. But s. 104-H 
ands. 104-J speak only of the entry about 
the rent settled. They do not refer to other 
entries in the rent roll or in the Record of 
Rights. ‘he entries in the Record of 
Rights other than the entry relating to 
amount of rent, therefore, are not conclusive. 
In settling rents for tenures under s. 104-A 
to s 104-F, the Revenue Officer is 
required by tae Proviso tos. 104-A (1) to 
bave regard to the principles laid down 
in ss. 6 to 9,52 pd 191 of the Act. Sec- 
tion 6 deals wih permanent tenures 
existing from the me of the permanent 
settlement. Section 7 deals with tenures, 
the rent of which is liable to enhancement. 
But that section lays down that the rent 
of such tenures isto be enhanced to any 
contract between the parties. Section 8 
simply deals with the power to order gradual 
enhancement. Section 9 lays down the 
period for which rent cannot be again 


evhanced. Section 52 does not touch 
contractual rights. Section 191 does 
not empower the Revenue Officer to 


touch contractual rights acquired before the 
Act. 

Section 104 (2) read with s. 192 does not 
empower the Revenue Officer to disregard 
the terms of contract entered into before 
the Act. The Revenue Officer, therefore, 
in settling rents under s. 104A to s. 104-F 
has no power to touch contractual rights 
acquired before the Act. By s. 104-J, 
the amount of rent is to be deemed to have 
been correctly settled within the meaning 
of the Act. Any rent settled by a Revenue 
Officer ignoring such contractual rights 
cannot be deemed to have been correctly 
settled under the Actif in settling such 
renthe abrogates such contractual rights 
and thereby exceeds his powers under the 
Act. It cannot be presumed that the Revenue 
Officer in settling rent of the tenancy in 
qnestion touched or intended to touch the 
contractual right of the defendants, If tha 
entry is taken to have such effect, it 
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would be void and not binding on the 
defendants. Section 104-J, therefore, is no 
bar to the plea taken by the defendants in 
these two suits. 

- By s. 103 (b) of the Act, however, entriesin 
the Record of Rights other than the amount 
of rent settled are to be presumed to be 
correct until the contrary is shown. The 
Record of Rights shows that the amount of 
rent settled is payable by the defendants to 
the plaintifs. The case of the defendants 
is that this entry is wrong as they are not 
liable to pay the rent to the plaintiffs on 
account of the terms of the putni patta. In 
support cf their plea, the defendants relied 
upon the following clauses in the putni patta 
(Ex. A): 

“Profits and losses in consequence of drought or 
inundation, death, abandonment, waste, desertion, 
production or non-production, destruction by in- 
sects, deposit of sand, payment or non-payment, posses- 
sion or dispossession, alluvion (payastht), diluvion 
(aikhasti) ete., shall be yours: never on any account 
whatscever shall you or your heirs or representatives 
be competent to claim any reduction of rent, 
however little, and we or our heirs and represenatives 
shall not, on any account, be entitled to demand 
any additional rent over and above the fixed rent; 
jf we or you do so, it will be rejected.” 


. The words sikhasti and payastht mean 
‘ disjunction and junction of land by encroach- 
ment or recess of a river, that is to say 
diluvion and alluvion. In the preceding 
clauses of this patta payasthi has been 
divided into sikhastir payasthi (re-forma- 
tion of situ) and laktapayasthi (accretion) 
but in the clause under discussion only the 
general word payasihi (alluvion) hss been 
used. There cannot be any doubt, therefore, 
that this word was used to cover all alluvial 
lands, whether re-formation in situ or accre- 
tion. The operative part of the lease shows 
that only asli lands and some alluvial lands 
(re-formation in situ as well as accretions) 
then in existence were demised. The ques- 
tion therefore srises whether by using the 
general word payastht in the covenant in 
question, the parties had in their contempla- 
tion future accretions. 

‘Some of the villages, were admittedly 
subject to the effect of fluvial action at the 
time of the putni lesse. The lessees before 
the putni settlement held these riparian 
villages as well as other inland mouzas 
under three tenancies which were perma- 
nent but the rent payable for them was not 
fixed in perpetuity. The main object of the 
putni lease was to have the rent fixed in 
perpetuity. It is therefore natural that the 
parties would take into consideration the 
effect cf fluvial actions upon the lands 
covered by the putni in future and make 
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provisicns for future alluvion and diluvion. 
Such covenants are not uncommon in this 
province: Baboo Gopal Lal Thakcor v. 
Kumar Ali(1), Nunda Lal Mukherjee v, 
Kymuddin Sardar (2) and Gunendra Nath 
Chowdhury v. Rajendra Kumar Singh, 
19 Ind. Cas. 924 (3). I therefore hold that 
the word payastht in the covenant under 
discussion includes future accretions. The 
trial Judge held that the covenant in quese 
tion does not relate to the disputed lands 
as they are not covered by the lands 
demised. But the lessee’s right to hold 
future accretions as putnidar is a statutory 
right arising out of his, right to hold the 
asli land on the basis of the putni lease. 
The zamindars’ claim for additional -rent 
for accretions and the putnidars’ liability 
for it are statutory. The putnidars’ right to 
get abatement on account of diluvion and 
the zamindars’ liability to grant such 
abatement are also statutory. By the cove- 
nant in question the parties intended to 
adjust this mutual right and liability and 
to fix a consolidated rent for ever. The 
zamindar promised not to claim additional 
rent for future accretions in considerution 
of the promise of the putnidars not to claim 
abatement of rent for diluvion. The cove- 
nants relate to the rent reserved for the 
lease. It affects the value of the leasehold 
as well as of the reversion. It therefore 
runs with the Jand and the successcrs-in- 
title of the covenantees and covenantors 
are bound by it. The putnidars have all 
along performed their part of the contract. 
In spite of the diluvion ofa large quantity 
of land from their putni, they did not claim 
abatement of rent. They suffered loss. 
There is not known why they should not 
have the profits now. There is no reagon 
why the zamindars should not perform their 
part of the contract now and refrain from 
claiming any additional rent for these 
accretions to the defendants’ putni. I there- 
fore hold that the stipulations contained in 
this patta are binding on the plaintiffs and 
that they are precluded by this contract 
from claiming any additional rent for these 
alluvial Jands from the defendants in these 
two suits. The result, therefore, is that these 
appeals are allowed. The judgment and 
decree of the Court below are set aside. 
The two suits out of which these two appeals 
arise are dismissed with costs in this Court 
as well as in the lower Court. There will 
be one set of hearing fee in the two appeals. 
(1) (1866) 6 W R ActX, Rule 85, 
(2) 90 W N 886. 
- (8) 19 Ind. Cas, 924, 
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Henderson, J.—I have had the advan- 
tage of reading the judgment which has 
just been delivered by my learned brother, 
and have but little to add. Although the 
case is a difficult one, I agree with the 
conclusions reached by him with regard to 
all the points which have been argued 
before us. The main point in dispute be- 
tween the parties is the interpretation of 
the lease. According to the appellants the 
clause with regard § alluvion refers to 
alluvion in the ordinary sense of the term. 
According to the Tespondent, it is limited to 
the land demised and it only comes into 
operation, if there isa.re-formation in sity 
of this land after previous diluvion. An 
agreement of this kind is extremely common: 
but this is the first occasion on which I 
have heard it argued, that the agreement 
with regard to alluvion is confined to the 
land demised. It is difficult to see why a 
tenant would agree to enter into such an 
agreement: while running the risk of a 
loss, he could not Possibly gain anything 
out of it. In order to get over this practical 
difficulty Mr. Mitter argued that at the time 
of the lease some of the lands demised were 
actually in the bed of the river. He accord- 
ingly contended that the agreement with 
regard to alluvion was intended to be 
limited to that land. He based this argu- 
ment firstly upon the use of the word 
‘river’ in the document, and secondly upon 
the fact that it was discovered in the course 
of some Diara proceedings taken - by the 
Revenue Officers shortly after the- execu- 
tion of this lease, that in fact there had 
been diluvion to a considerable extent. 
We are asked to say that this diluvion 
could not possibly have occurred in the 
interval between the execution of the lease 
and the action of the Revenue Officers. 
I am bound to say, that, if it was known 
to both parties that a considerable portion 
of the land dismissed was actually in the 
bed of the river at the time, I should have 
expected that such an important fact 
would be set out in the document in plain 
terms as was donein the case of the lease 
-which: was the subject-matter in Srish 
Chandra Nandi v. Midnapore Zamindary 
Co., Ltd. (4), which was put before us on 
behalf of the appellant company. 

Be that as it may, it is impossible to hold 
that in the present case a part of the demis- 
od land was in the bed of the river at 
the time. The use of the word ‘river’ ja 
of no assistance at all. It is merely found 


(4) 67 OLJ 209; 181 Ind. Cas. 370; A I R 1938 
Cal. 853; I LR (1938) 2 Cal, 41; 11 RO 802. 
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in the middle of a description of various 
kinds of property covered by the lease. 
Every conceivable kind of term was used 
and it was obviously the intention of the 
parties to make it quite clear that every 
right in the demised land was included in 
the lease. It was not meant to be a states 
ment of fact thata part of the demised 
land was in the bed of the river at the 
time. The second argument is mere spe- 
culation. Diluvion is sometimes gradual. 
On the other hand a river sometimes 
changes its course completely. It is impos» 
sible for us to say whether this diluvion 
took place after the execution of tbe lease 
or before it. In the second „place thera is 
nothing to show that the parties were aware 
of the true position: in fact before the 
Diara maps were prepared and a com- 
parison became possible, it is highly im- 
probable that they were. It is also tobe 
noticed that the lease was actually executed 
not in Bengal but in Scotland. | 

But supposing we were to accept this 
suggestion, the matter is really carried no 
further. Jndeed it is more unlikely than 
ever that the tenant would be agreeable to 
make such an agreement : the loss instead 
of being problematical was actually in 
existence at the time. I am therefore of 
opinion that this lease should be interpreted 
in the ordinary way, and Iam quite satis- 
fied that the reference to alluvion denotes 
accretion. That being so, the plaintiffs are 
prevented from claiming any additional rent 
on this account. A h 

In addition to the merits of the case, it 
was contended by the plaintiffs that this 
particular defence was barred under the 
provisions of s. 10!-J, Bengal Tenancy Act, 
and also by res judicta. The contention 
with regard to res judicata, which is based 
upon the document Ex. 6, was not raised 
in the lower Court and no issue was 
framed with regard to it. In this exhibit 
was put in by the plaintiffs _for quite 
another purpose. They used it in opposi- 
tion to the defence raised by the defend- 
ant company in Issue No. 2. Now, it is 
very difficult for a question of res judi- 
cata to be raised successfully _in an 
Appellate Oourt. The immediate difficulty 
in the way of the plaintiffs was that the 
necessary materials were not in the record. 
They have, however, been subsequently 
produced here, and we have been able to 
consider the point with reference to them. 
Now, the learned Subordinate Judge in 
that suit did not, in plain terms, decide 
that the defendants are liable to pay rent. 
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In the decree itself, he left the matter 
open. -The defendants raised two de- 
fences, (1) that the land in question was 
re-formation in situ; and (2) the defence 
with which we are concerned in these suits. 
The learned Subordinate Judge does not 
say a single word about either of them. He 
does not mention the patta or discuss its 
terms. Itis therefore quite clear that he 
did not decide either of them. He goes on 
tosay: | 

““The defendants’ contention inthe present rent 
suit is the basis on which the Title Suit No. 452 
of: 1922 of the Rajshahi Sub-Judge’s Oourt was 
brought by the present defendants.. .. The defend- 
ahis have preferred appeal to the Privy Oonncil, 
and that appeal ie now pending for decision. It 
séems to me that neither parties would be pre- 
judiced if this suit be decreed subject to the 
final decision passed in the said suit by the Privy 
Council.” 

It seemsto be clear that the learned 
Subordinate Judge thought that both these 
defences which had been raised before 
him were matters which would be decided 
finally by the Privy Conncil. I accordingly 
agree with my learned brother that the 
defence in the present suit is not barred by 
res judicata. There remains the question 
of s. 104-J, Bengal Tenancy Act. It is not 
necessary for me to deal with this point in 
detail, or to repeat what has been said by 
my learned brother. I am of opinion that 
the defendants-appellants are correct in 
their contention on the point. They did 
dispute their liability to pay rent for this 
land on the ground that it was re-formation 
in situ. The matter is now settled against 
them and they no longerdispute it. They 
merely say that, although they are liable to 
pay rent to any other settlement-holder, the 
plaintiffs are precluded by their own lease 
from realizing it. This is not a matter 
which is within the scope of s. 104-H at all. 
In fact the defendants had no grievance of 
any sort until an attempt to realize this 
rent was actually made. They had no 
reason to suppose that the plaintiffs would 
attempt to evade the terms of the lease. 

“Mr. Bose has contended that the case 
comes withincl. (d) of sub-s. (3),8 104-H, 
Bengal Tenancy Act. One matter certainly 
does, andthe fact that the defendants 
fdiled to take the necessary action, pre- 
cluded them fromraising the defence in 
the present suits, thatthe accreted land is 
part of the original putni. This has nothing 
to do with the defence which has been 
placed before us. I accordingly agree that 
these appeals must be allowed. 

Nasim All, J.—After we delivered our 
judgments in these two appeals on July 
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27, 1938, but before we signed them: 
Mr. Bose ‘said that in our judgment we 
did not deal with this contention that 
the defence on which the defendants 
now rely in these two rent suits ought 
tohave been made a ground of attack in 
the Rajshahi suit brought by them and 
that the defendants were precluded from 
taking this defence now by the principles 
of constructive res judicata laid down in 
s. 31, Expl. 4, Civil Rrocedure Code. It is 
trae thatin. the course of his argument 
Mr. Bose raised this point, but when it was 
pointed out to him that the claim in the 
Rajshahi suit as disclosed by the judgments 
in that suit was based*on a different cause 
of action and thatin the absence of the 
pleadings in that suit it was not possible 
for us to go intothat question, the matter 
was not further argued and we thought that 
the contention was abandoned. Mr. Bose, 
however, said that he did not abandon his 
contention. We, therefore, heard him 
again on July 29, 1932. 

The argument of Mr. Bose was this. The 
Rajshahi suit was brought by the defend- 
ants in these two rent suits for getting a 
declaration that the entry in the settlement 
rent roll relating to the amount of rent set- 
tled for the accretions to the putni were 
wrong. They claimed this declaration on the 
ground that the lands were re formation in 
situ of the permanently settled lands of 
their putni. They ought to have pleaded in 
that suit that evenif the lands were accre- 
tions they were not liable fo pay any rent 
in view of the provisions contained in the 
putni lease of 1866, In the absence of the 
pleadings in that suit it is very difficult to. 
make out the exact nature of that suit. 
There is nothing to show that that suit 
was a suit under s.10i-H. The Secretary 
of State for India in Council cannot be 
made a partyin a suit under that section. 
But he was a party in that suit. That suit 
when itcame on appeal to this Court was 
treated by the Court as a declaratory suit, 
as contemplated by the Proviso tos. 111A, 
Bengal Tenancy Act. The putnidars’ cause 
cf action for declaration that they were 
not liable to pay any additional rent for 
the aceretions could not be said to have 
arisen until the proprietors claimed rent 
from them in violation of the terms of the 
putni lease. There is nothing to show that 
before that suit the putnidars’ right to hold 
the accretions without payment of any 
additional rent under the terms of the puini 
lease was demised - by the proprietors. 
Further the stipulationsin the putni lease 
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are no! binding on the Secretary of State. 
He was not at all interested in the contro- 
versy between the proprietors and the putni- 
dars about their contractual rights or the 
breach thereof. The cause of action 


' against him and the proprietors could not 


have “been the same. If the putnidars 
wanted to litigate upon their title based 


‘ on the putni lease, the suit would have been 
. bad for multifariousness. 


It cannot be said, 
therefore, that the matter covered by the 
defence in these two suits ought to have 
been a ground of attack in the Rajshahi 
suit. Weare, therefore, unable to give 
effect to this contention. 

Henderson, J.--f agree. In my view 
the present appellants had no cause of 
action inthis matter until an attempt was 
made by the respondents to realize the 
rent. The proper method of sustaining this 
contention was in a defence to a rent suit 
and not by a declaratory suit. 

D. Appeals allowed. 


———— 


SIND JUDICIAL COMMISSIONER'S 
COURT 
` Miscellaneous Appeal No. 308 of 1936 
August 17, 1938 
Lopo,#J ’ 
In re INDUS FILM CORPORATION, Lop. 
(In Liquipation )}—Drsrors. 

. AMIJI VALIJI & SONS—C.iatmants 

Companies Act (VII of 1913), ss. 109 (14, el. (£), 88— 
Floating charge, meaning of—Instrument creating 
charge on property of Corporation is void, if not 
registered—Chairman as principal officer held had 
authority to create lien— Charge—Immediate or future 
—Charge held immediate, : 

Where the assets ofa Corporation are ofa fluctuat- 
ing nature, changing from time to time in the ordinary 
course of business, and while taking loan creating 
chargé on their assets, no restraint of any kind what- 
ever is placed on the conduct of the business of the 
Corporation, and the charge does not erystallice into 
a fixed security, the charge so created is a floating 
charge. [p. 684, col 1.) 

[Case-law discussed. | 

An instrument creating charge on the property of 
a Oorporation, if not registered as provided by s. 109, 
QOompanies Act, is void as against the Official 
Receiver, [zbid.] 

Where though the Articles of Association of a 
Corporation are gilent as tothe authority of the 
Chairman to execute a declaration creating a lien on 
property ofthe Corporation ja respect of a loan 
sanctioned by the Board of Directors, the Chairman 
has an implied authority to execute such a declaration 
as principal officer, while carrying on the business of 
the Corporation. 

With reference to a loan advanced to a Corporation 
it gave a writing to the creditor declaring that the 
latter would have “lien on all our assets including 
machinery, shed, laboratory materials, settings now 
lying or that may be brought hereafter in our studio 
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on Lawrence Road until repayment of the aforesaid 
loan and interest thereon.” ‘The entries in the cash 
books of the Corporation, however, did not make any 
mention of the lien : 

Held, that the declaration created and intended to 
create an immediate charge. [p. 684, col. 1.1 ; 

Mr. Khanchand Gopaldas, for the Official 
Liquidator. he oo 

Mr. Dingomal Narainsing, for the Claim- 
ants. 

Judgment.—In connection with the liqui- 
dation proceedings rela‘ ing to the concern 
known as the Indus Film Corporation, Ltd., 
a point has arisen which has been referred 
to the Oourt for decision. In February 
1936 when the Oorporation was a going- 
concern Amiji Valiji & Sons advanced to 
the Corporation a sum of Rs. 5,000. This 
money remained unpaid when the Corpora- 
tion went into liquidation. | Amiji Valiji & 
Sons in the course of liquidation proceed- 
ings have presented a claim for Rs. 5,000 
which the Ofcial Liquidator is prepared 
to ađmit ; but Amiji Valiji & Sons farther 
claim to be secured creditors with a lien on 
ali the assets of the Oorporation including 
machinery, shed, laboratory, &c. in the 
Corporation studio on Lawrence Road, and 
the Official Liquidator who disputes this 
latter claim has referred the point to the 
Court for determination. To understand 
the legal issues involved, it is very neces- 
sary to have a clear idea of the facta, and 
these are to be gathered from the evidence 
of the witnesses examined before me and 
tke documents exhibited. It seems clear 
that early in 1936 the Oorporation 
was in sore need of funds. Mr. Dastur 
(Ex. 11) at present Manager of the Sind 
Provincial Co-operative Bank who in 19:6 
was for sometime a Director of the Indus 
Film Corporation, Ltd., states : 

“I wasa director of the Indus Film Corporation, 
Ltd. I know Dr.G. L. Dudani. He was Chairman 
of the Corporation. I know Amiji Valiji & Sons. 
In February 1936 the Corporation wanted money; 
they had not sufficient liquid assets. I was 
approached to secure a loan for the Corporation. I was 
approached by Lalji Mahrotra and Dr. Dudani. The 
latter used to carry on the business of the Corporation, 
I approached Moosaji of Amiji Valiji & Sons for a 
laan of Rs. 5,0(0. He agreed, but wanted security in 
the form of a lien on the Corporation's property. Dr, 
Dudani agreed tu give the security asked for, but, 
said he wouldconsult the other Directors. He must 
have consulted the Directors, The loan was given and 
two cheques of Rs. 2,500 each passed through my 
hands, This ig the pro-note for the loan (Ex. 12). 
This isthe letter of lien executed by Dr Dudani, the 
Chairman (Ex. 13). This was dated February 29, 
1936. The dates of Exs. 12 and 13 are different 
because I detained the second cheque till Ex. 13 wag 
Laer tome. The first cheque was dated February 
12, 1936." 


The witness has also stated that he him- 


682 


self advanced Rs. 2,000 to the Corporation 
on January 31, 1936, and that Lalji 
Mabrotra, another director of the Corpora- 
tion, had also given a loan of Rs. 2,500. It 
would appear therefore that in January and 
February 1936, the Corporation had raised 
leans to the extent of Rs. 9,500. Exhibit 12 
is the cemand pro-note for the loan of 
Rs. 5,000 from Amiji Valiji & Sons: itis 
datec February 11, 1936, and it is signed 
“Foy the Indus Film Corporation, Ltd, 
G. L. Dudani, Chairman.” 

Exhibit 14 isaletter dated February 12, 
1936 from the Indus Film Corporation, Ltd., 
to M-a Amiji Valiji & Sons. It refers to the 
pro-note for Rs. 5000 and states: 

“We confirm having received from you payment by 
two cheques for Rs. 2,500 each dated February 12 and 
17,1936, respectively " 

Exbibit 13is the letter of lien and must 
be set out in full. It reads thus: 

“With reference to the loan of Rs. 5000 advanced 
by you tous as per our promissory note for Rs. 5,000 
dated February 11, 1936, we hereby declare that you 
will have lien on all our assets including machinery, 
shed, laboratory materials, seetings now lying or 
that may be brought hereafter in- our studio on 
Lawrence Road in Garden Quarter until repayment 
of the aforesaid loan and interest thereon. We 
hereby declare that we have not given any lien or 
right to any other person and that the same are free 
from any incumbrance.” 

Exhibit 23 is the entry 
Rs. 5,000 in the cash book of the Corpora- 
tion. This entry appears at p. 143 of the 
cash book and is dated February 11-13, 
1936. It referstoa voucher No. 611 which 
has been produced and is Hx. 24 in the 
case. But ıt makes no reference. to any 
lien. The corresponding entry in the 
Corporation ledger is Ex. 25. Exhibit 17 
is a resolution of the Board of Directors 
of the Indus Film Oorporation, Ltd.. dated 
February 22,1936. It reads thus: 

“Resolved that the loan of Rs. 9,500 taken by the 
Managing Agents in anticipattion of sarction is here- 
by sanctioned,” 


The amount of Rs, 9,500 referred to in 
the resolution has been explained in the 
evidence of Mr. Dasitur. It consists of the 
Rs. 5,000 obtained from Amiji Valiji & Sons 
and the sum of Rs. 2,000 and Rs. 2,500 lent 
to the Corporation by Mr. Dastur himself 
and Lalji Mahrotra. It would appear 
from the evidence of Mr. Dastur that 
Dr. G. L. Dudani was attending to all the 
business concerns of the Oorporation in 
his capacity as Ohairman of the Board of 
Directors. Dr. Dudani appears to have 
considered that the lien granted to Amiji 
Valiji & Sons fell under the provisions of 
s. 109, Companies Act, and required to be 
registered with the Registrar of Joint 
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Stock Companies. On March 10, 1936, he 
wrote to the Registrar a letter, Ex. 15, 
which reads : 

“Weare herewith sending you for registration a 
statement showing the charges incurred by the 
Corporation.” ; 

Tne statement referred to is Ex. 15-1 
Tt refers to the loans of Rs. 5000 from 
Amiji Valiji & Sons and States that the 
property charged in respect of this loan is 
allassets including “machinery, shed, 
laboratory materials, settfngs.” Exhibit 15-4, 
is the reply sent to the Indus Film 
Corporation, Ltd, by the Registrar of 
Companies, returning the papers sent 
to him with the letter Ex. 15. Exhi- 
bit 1°-4 reads : 

“The statement of chargescreated by the company 
is not required to be filed. What is required tobe 
registered are the actual mortgages or charges to- 
gether with their particulars in the prescribed 
Form IX within 20 days after the date of creation of 
each charge (vide 5.109, Companies Act, 1913).” 

“All the papersreceived with your above letter are 
returned herewith.” ; 

At the meeting of the Board of Directors 
of the Corporation held on July 26, 1936, a 
resolution was passed which reads ; 

“That a committee of Messrs. Partabrai Daooji and 
Ishwardas Mallik be andis hereby appointed to Jook 
into theloans by the Oorporation and have the loans 
secured as they consider proper.” 

Tois is Hx. 19. On August 8, 1936, ata 
meeting of the Board of Directors of the 
Corporation one of the resolutions passed 
was this : rei 

“The loans as registered in the books of the Com 
poration to date were admitted and the report of the 
Oommittes to secure them was approved and the 
necessary documents may be got executed.” 


It is next necessary to a proper apprecia- 
tion of the legal issues involved in this 
matter to be clear about the constitution 
of the Corporation and the provisions 
relating to its management. The Ingus 
Film Oorporation, Ltd., was incorporated 
under the Oompanies Act of 1913, and 
Ex. 5 isa copy of the Memorandum and 
Articles of Association of the Corporation. 
The Memorandum of Association does not 
contain any express provision for the raising 
of loans by the Corporation but in (9) of 
para, 3in which the objects of the Corpora- 
tion are set out the Oorporation is given 
power todo all such things as are incidental 
or convenient to the attainment of the 
objects of the Corporation and this no doubt 
will include the power to raise money on 
leans for the carrying on of the business of 
the Corporation. Article 4 of the Articles of 
Association reads thus : 

“The Company shall forthwith enter into two 
agreements with the Sind Talkies, Karachi, and the 
Silver Screen Syndicate, Karachi, as the Managing 
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Agents and Distributors respectively, in terms of the 
iraft agreements which have, forthe purpose of iden- 
ification, been signed by three of the subscribers to 
he Memorandum of Association and the Directors 
shall carry the same into effect.” 

Article 78 reads thus: 

“The Directors shall avery year appoint one from 
‘among themselves as Ohairman. He will be the 
Dhairman of the Board of Directors as wellas of the 
Wompany. He shall hold office for so long as he 
sontinues to be a Director and until a new Ohair- 
man is appointed.” 

Article 84 reads thus: 

“The control of the mandyement of the business 
of the Company shall be vested in the Directors, 
«vho shall manage through the Managing Agents, 
she Sind Talkies, Karachi, with whom the Oom- 

any has entered into an agreement and the Direc- 

tors may exercise all such powers and do all such 
acts and things as the Company is, by its memoran- 
jum or otherwise, authorized to exercise anddo ., ” 
- Article 89 reads: 

“The Directors shall duly comply with the provi- 
sions of the Companies Act, 1913, or any statutory 
snodification thereof for the time being in force and 
«shall appoint a person who shall be the principal 
officer of the Company for the purpose of discharg- 
ing the statutory duties mentioned in the  Oom- 

„panies Act.” 3 

By 2 resolution of the Board of Directors, 
dated February 15, 1935, Ex. 16 in the 
«case, Dr. G. L. Dudani was elected Chair- 
«man of the Board of Directors of the Cor- 
poration for the first year of the Corporation 
and Mr. Ramchand Jiwanlal was appointed 
Secretary of the Board of Directors of the 
Corporation for the first year of the Oorpo- 
ration, By a resolution of the same date 
the Chairman (Dr. Dudani) was appointed 
to act as the principal officer of the Corpo- 
ration for the period during which he waa 
Chairman of the Corporation. By a resolu- 
tion of the Bodrd of Directors 
March 31, 1936 (Ex. 18) Dr. G. L. Dudani 
was again elected as Chairman of the Board 
of Directors of the Corporation. Nowhere 
in the “Articles of Association of the Cor- 
poration is there any express provision as 
to the making and signing of contracts for 
and on behalf of the Corporation. Exhibit 26 
is the agreement between the Corporation 
and its Managing Agents, the Sind Talkies. 
Clause 5 (d) thereof provides that subject to 
the general control of tke Directors the 
Managing Agents may 

“borrow or raise any sum of money by loan or 
otherwise on mortgage or hypothecation, on such 
securities and the terms as deems fit, and execute, 
sign and seal, or deliver all necessary documents or 
do any other acts in that behalf. | à 
It is certainly not clear on the record 
when this agreement (Ex. 26) was executed. 
Tt bears the date February 23, 1935. But 
the signatures appear on p. 4 on which no 
part of the agreement has been typed. 
There is no date for any of the signatures, 


In re INDUS FILM CORPORATION, LTD. 


dated” 


(SIND} 683 


Below the signatures there is an endorse- 
ment by one Govindanand dated July 28, 
1936. It reads: 

“1 hereby certify that I have this day witnessed 
this original document and that ib does not bear 
any endorsement jin favour of any person or 
persons.” 

Govindanand has signed this endorse- 
ment in the presence of Hoosainbhoy 
Esmailji, First Class Magistrate, Karachi, 
on July 28, 1936. This point has appa- 
rently escaped the learned Advocates who 
argued the matter before me, but as the 
document stands, it is to my mind very 
doubtful as to when the agreement (Ex. 26) 
was executed. The Managing Agents have 
signed Ex. 26 thus: Per Pro, Sind Talkies, 
Karachi, Ramchand Jiwanlal.” Ramchand 
Jiwanlal was the Secretary of the Board of 
Directors and of the Corporation. Mr, 
Dastur in his evidence has stated : 

“The Managing Agents were the Sind Talkies as 
far as I know. Mr. Ramchand and Dr. Dudani 
were partners in ‘The Sind Tatkies’.” 

At another place in his evidence Mr. Das- 
tur has distinctly stated that Dr. Dudani 
used to carry on the business of the Cor- 
poration. At the meetings of the Board of 
Directors at which the resolutions Exs. 16, 
16-1, 17, 18,19 and 20 were passed, Ram- 
chand Jiwanlal of the Sind Talkies was pre- 
sent. It would appear, therefore, that whe- 
ther as a partner in The Sind Talkies, the 
Managing Agents of the Indus Film Oorpo- 
ration, Ltd; or as Ohairman of the Board of 
Directors und of the Corporation it was 
Dr. G. L. Dudani who was carrying on the 
business of the Corporation at the time 
when the loan of Rs. 5,000 was taken from 
Amiji Valiji & Sons and for some consider- 
able time thereafter. 


Now. the points that arise for decision 
from the rival contentions of the parties 
are these: (1) Was any charge created in 
respect of the loan of Rs. 5,000 from Amiji 
Valiji & Sons? (2) Is the charge valid in 
law? (3) Is it binding on the Corporation ? 
T will deal with these points in the order in 
which I have stated them. As regards the 
creation of the charge, the learned Advocate 
for the Official Liquidator argues that the 
languange of Ex. 13 clearly shows that at 
that lime the Corporation merely agreed to 
give alien at some future date. Thus no 
lien was in fact created by the document 
Ex. 13. He has relied on the words: “We 
hereby declare that you will have lien on 
al) our assets including machinery, etc.” 

I do not, however, agree that there is any 
force in this argument. There can be no 
doubt to my mind that Ex 13 created and 
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intended to create an immediate charge. If 
the phrase used is not accurate and 
unambiguous, this is clearly attributable 
to the fact that Dr. Dudani does not appear 
to be an English scholar. Reliance has also 
been placed by the learned Advocate for 
the Official Liquidator upon the fact that 
in the account books of the Corporation, 
Exs. 23 and 25, there is no mention of any 
lien and that no register of charges has 
been produced. On the other hand, there 
is the clear and definite evidence of Mr. 
Dastur and I haveno reason whatever to 
reject the word of this witness. Mr. Dastur 
is a very respectable gentleman. He is 
the present Manager of.the Sind Provincial 
Co-operative Bank and was in 1936 a 
Director of the Indus Film Corporation, Ltd. 
I hold, therefore, on this point that a charge 
was created in respect of Amiji Valiji's 
loan of Rs. 5,000 and Ex. 13 js that charge. 
A much more important question, however, 
js whether this charge is valid inlaw. Its 
validity is attacked by reason of s. 109, 
Companies Act, which provides that 
certain mortgagesand charges referred to 


therein 

“shall, so far as any security on the Company's 
property, or undertaking is thereby confirmed, be 
void against the Liquidator and any creditor of 
the Oompany, unless the prescribed particulars 
of the mortgage or charge together with the 
instrument (if any) by which the mortgage or 
charge is created or evidenced, or a copy thereof 
verified in the prescribed manner, are filed with 
the Registrar for registration in manner required 
by this Act within 21 days after the date of its 
creation.” 

Now Ex. 13, it is common ground, was 
not registered with the Registrar in the 
manner provided by s. 109, Companies Act, 
and the whole argument as to the validity 
of the lien has turned upon the question 
whether or not the document (Ex. 13) con» 
stitutes a floating charge on the property 
of the Corporation falling under cl. (F) 
of sub-s. 1 ofs. 109, Companies Act. Itis 
common ground that cl. (E) of the section 
which relates toa mortgage or charge not 
being a pledge on movable property of the 
Company can have no applicatian because 
Ex. 13 is dated February 29, 1936, and 
cl. (E) came to be inserted in s. 109 only in 
October 1538. 


This question has caused me much 
anxious thought, but after a careful con- 
sideration of the matter from every aspect, I 
have come to the conclusion that Ex. 13 
creates a floating charge on the assets of 
the Corporation within the meaning of 
cl. (F) of sub-s. 1 of s. 109, Companies Act 
and that not having been registered as 
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required bys. 109, it is void against the 
Official Liquidator. A floating charge has 
thus been described by Romer, L. J. in 
Houldsworth v. Yorkshire Wocolombers: 
Association, Ltd, (1). 

“The term ‘floating’ is one that until recently 
was a mere popular term. It certainly hed no dis- 
tinct legal meaning, It is not a legal term. It 
has recently been used in more than one statute; 
but when the Courts have to consider whether the 
charge is a floating one within the meaning of the 
term as used in the Agts of Parliament, and in 
particular within the meaning of the Oompanieg 
Act, 1900, one must, I think, deal with the question 
of substance to be answered according to the 
circumstances of each particular case, I certainly 
do not intend to attempt to give an exact definition 
of the term ‘floating chdrge’ nor am I prepared to 
say that there will not be a floating charge within 
the meaning of the Act, which does not contain 
all the three characteristics that I am about to 
mention, but I certainly think that if a charge 
has the three characteristics that I am about to 
mention, it is a floating charge. (1) If it isa 
charge on a class of assets of a Oompany present 
and future; (2) if that class is one which, in the 
ordinary course of the business of the Company, 
would be changing from time to time; and (3) i 
you findthat bythe charge it is contemplated that, 
until some future step is taken by or on behalf of thosa 
interested in the charge, the Company may carry 
on its business in the ordinary way as far as con- 
cerns the particular class of assets I am dealing 
with.” 

In the same case Cozens Hardy, L. J., gave 
a more positive description of a floating 


charge. He says: 

“My view is that the floating charge need not be 
on the whole undertaking nor on the whole pro- 
perty of the Company. It must, I think, embrace 
both present and future property and property 
of a particular class. It must, I think, contain 
expressly or by necessary implication a right 
to the Company to deal with it for a certain 
time as though the charge had never been 
executed. When these conditions are found, I think 
you have a floating charge within the meaning of the 
Act." 

These descriptions of a floating ,charge 
were supplemented in a later case by 
Buekley, L. J., who, in Evans v. Rival 
Granite Quarries, Ltd. (2) summarized the 


dec‘s’ons as follows: 

“A floating security is not s future security ; it is 
a present security, which presently affects all the 
assets of the company expressed to be included in 
it. On the other hand, it is not a specific security; 
the holder cannot affirm that the assets are 
specifically mortgaged to him. The assets are mort 
gaged in sucha way that the mortgagor can deal 
with them without the concurrence of the morte 
gagee. A floating security is not a specific morte 
gage of the assets, plus a license to the mortgagor 
to dispose of them‘ in the course of his business, 
but is a floating mortgage applying to every item 
comprised in the security but not specifically 
affecting any item until some event occurs or some 
act on the part of the mortgagee is done which 
causes it to crystallize into a fixed security.” 

(1) (1903) 2 Ch 284; 72 L J Oh. 635. 

(2) (1910) 3K B 979 79 LJ K B970;548 J 580; 26 
TL R509, ` 
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As Lord Macnaghten observes in Filing- 
worth v. Houldsworth (3), a floating charge 
is 

“ambulatory and shifting in its nature, hovering 
over and so to speak floating with the property 
which it is intended to affect until some event 
occurs oF some act is done which causes it to settle 
and fasten on the subject of the charge within its 
reach and grasp.” ‘ j h 

The latest English case in which the 
nature and elements of a floating charge 
have been discussed isthe case in Mercantile 
Bank of India, Ltd. v. Chartered Bank of 
India, Ausivalia and China, and Strauss 
© Co, Ltd. (4) It is a judgment of 
Porter, J. in the K. B. Dn. The learned 
Judge was there dealing with a case of 
money borrowed upon the security of 
letters of hy pothecation relating to goods and 
produce in the borrowers’ godowns, The 
borrowers were free to deal with the goods 
and produce in the ordinary course of 
business and the contents of their godowns 
changed frequently. Referring to the charge 
in this case Porter, J. states: 

“But when one comes to the question of what a 
floating charge is, in my view, one gets the best 
description from what was said by a learned Lord 
Justice. I will not say ‘definition’ because one 
learned Lord of Appeal said he need not define the 
meaning of the phrase, and a learned Lord Justice 
whose definition I propose to adopt, said, to start 
with: “It is not difficult to define a floating 
charge,” and then proceeded to give what I should 
have considered a definition if he did not after- 
wards himself refer to it as a description. In these 
circumstances, I prefer the description of Fletcher 
Moulton, L. J. which is contained in Evans v. 
Rival Garnite Quarries, Ltd. (2), at p. 994*, I 
think that case in effect says, without limiting or 
trying to be too exact in the matter, that the main 
and substantial question is; are you altering from 
time to time the security which you have given so 
as to leave that security free for the person making 
the pledge to deal with, or are you not leaving 15 
free, but are you restraining him from dealing with 
ib in the sense that he has either got to pay the 
money for which .the pledge was given as security 
to him, or on his behalf, or in the sense that ib 
actually is made his property for the time being 
though when it is parted with, the money may be 
substituted for the security given. In my view, in 
the case of the Mercantile Bank of India, Strauss 
& Co., Ltd., were entirely at liberty to deal with 
the goods which were pledged, subject to their being 
& general charge over the property which aid not 
light upon any of their property until the seizure 
of the goods.” i 

The principle set out.in the leading Eng- 
lish cases on the subject of a ficating charge 
which haye been referred to above has 
been sought .to be applied in several cases 
vin India which have been referred to before 
me in argument. In Bank of Baroda v. H. 

(3) (1904) A C 355; 73 L J Ch. 739; 91 L T 802;53 W 


R113; 20 T L R 633, 
_ (4) 0937) 1 All, ER 233, 


-*Page of (1910) 2 K, B.—[Ba] 
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B. Shivdasani (5) the facts were that the 
Directors of a Company executed an instru- 
ment creating a charge in favour of the 
bank, The instrument states thatin cone 
sideration ‘of bank advancing a loan of two 
lacs, the Company had “deposited and 
pledged with and to the bank as security 
for the reepayment of the loan all the 
liquid assets including stock in process now 
or at any time hereafter to be stored by 
the Company in its godowns,"" the keys of 
which had been delivered to the bank and 
were to remain in the poseession of the 
bank. Tne bank took possession of the 
liquid assets and its clerk was retained in 
charge thereof. The Ocmpany agreed 
to maintain the goods in the 
godowns at a value of 33 percent above 
the amount for the time being due. The 
question having arisen whether the instru: 
ment created a floating charge, it was held 
by a Bench of the High Court that the 
charge created was no’ a floating charge; 
it was a mortgage of specific assets with a 
license to the mortgagor to dispose of them 
in the course of the business subject to 
prescribed conditions The facts of this 
case are entirely distinguishable from those 
in the case before “me and this decision 
is therefore not helpful. 

The next case in which the matter of a 
floating charge has been considered in India 
is the case in D. Pudumjee & Co. v. N. 
H. Moos (6), a decision of a Bench of the 
same learned Judges as decided the case in 
Bank of Baroda v. H. B. Shivdasani (5). 
In this case the respondent N. H. Moos, a 
Receiver in a suit in the Bombay High 


Oourt, lent and advanced to F, F. Gordon, 


Ltd., a sum of rupees two lakhs. In respect 
of the loan three documents were executed, 
a resolution autharizing one Mr, Ounnigham 
to arrange a loan, a demand pro-note for 
Rs. 2,00,000 and an agreement between the 
Company and the Receiver signed by Oun- 
nigham. There was also a letter written 
by Cunnigham to the Receiver stating that 
he had taken possession of the machinery, 
presses and all movable property comprised 
in the said agreement as the Receiver’s agent 
and would continue to hold the same ag 
his agent. F. F. Gordon, Ltd., it may be 
explained, were the proprietors of a printing 
press and Mr. Cunnigham was the Manag- 
ing Director of the Company and Editor. of 
the Advocate of India. On the Company 


(5) E0 B 547; 96 Ind, Cas. 417; ALI R 1926 Bom. 427; 
28 Bom. L R 689. g 

(6) AI R 1926 Bom. 28; 91 Ind. Oas. 334; 27 Bom, 
L R 1218, 
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going into liquidation, the Receiver claimed 
toat he was entitled to a preferential charge 
over the movables of the Company on tae 
ground that he was a pledgee in possession. 
ln deciding the case agaiust the Receiver, 
Coyajee, J. who delivered the judgment in 
the case states : 

“In my opinion the parties did not create a pledge 
of existing properties; they intended to create a 
floating charge on all the properties of the Com- 
pany “except the leaseholds and the goodwill,” 
within the meaning ofs, 109, Companies Act, 1913, 
but the charge is void for want of registration.” 

Macleod, U. J. added ; 

“The document of February 9, 1922, did not 
create a pledge of specific assets belonging to the 
company in favour of the Receiver, but created a 
floating charge on all the company’s assets, and 
was, therefore, compulsorily registrable under s. 109, 
Com panies Act.” : ; 

Yet another case in which the subject 
of a floating cnarge has received careful 
consideration on tne basis of the leading 
English cases on the point is the case in 
Low & Co., Ltd, v, Pulinbiharilal Singha 
(7). In that case the document in question 
was a kabuliyat in respect of a mining lease 
containing the following stipulation : 

“Further, vhe right I have got on the basis of this 
settlement, the machineries of the said kuthi, the 
engine and the boilers, &c., will all along remain 
under jirst charge for the suid royalty and mini- 
mum royalty.” f h f 

After an exhaustive review of the English 
cases on the point Mukerji, J. staies as 
follows : : i 

“Bearing these observations in mind, if one exa- 
mines ‘the character of the charge created in the 
present case, one finds, certain elements present or 
absent.. . Jt may be conceded that, for a float- 
ing charge, it isnot necessary that the entire book 
debts or the entire assets of the business should be 
charged but it is nevertheless apparent that the 
governing idea is to allow a going-concern to carry 
on its business in the ordinary course, the effect of 
which would be to make the assets liable yu con- 
stant fluctuation, This element is entirely absent 
in the -present case; what is charged being the 
leasehold and the machineries, engines, boilers, &c., 
that is to say, the movables that would be brought 
on to the premises. With the charge on them, not 
a single screw could be removed except perhaps tor 
the purpose of being replaced: and neither the 
movables nor any parts of them could be disposed 
of by the lessee. The element of fluctuation due 
to ordinary wear and tear that is present here is 
widely difterent from what would be consequent 
on the power of disposal in the ordinary course of 
busine:s, which marks the outstanding feature of 
property subject to a floating charge.” : 

After quoting Buckley, L. J.’s remarks in 
Evans v. &ival Granite Quarries, Lid. 2), the 
learned Judge proceeds ; 

“Now, what is the event, on the happening of 
which, or what is the act or the natuie of inter- 
vention of the mortgagee, which is required to 
crystallize the security in the present case? Ulearly, 


(7) 59 01372; 143 Ind. Oas. 193; A IR 1933 Oal 
154; Ind. Rul. (1933) Oal, 372, 
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no act or intervention on the part of the mortgagee 
is necessary. What however is said is that until 
royaity or minimum royalty is due or is in default, 
the charge will not fasten on the property. Tnis, 
in our opinion, is not the kind of event contem- 
plated; as svon asthe royalty or minimum royalty 
accrues due, it forms a charge on the assets speci- 
hed, and no extraneous event 18 neceasary for the 
charge to fasten itself. This element, too, is want- 
ing in the present case.;” 

On the facts of the case before me, it 
appears to me that the case in D, Pudumjee 
&Uo. v. N. H. Moos (6), bears the closest 
analogy to the present case. Under Ex. 13 
what ıs charged 1s 

“our assets, including machinery, shed, laboratory 
materials, settings, now lying or that may be brought 
hereafter ın our studio.” 


Tuese assets are undoubtedly of a fluctu- 
ating mature, It may be trat the machi- 
nery, shed and laboratory are not assets 
which would fluctuate to any considerable 
extent, but materials, settings and other 
things apperiaining to a film business are 
undoubtediy of an extremely fluctuating 
nature and must change from time to time 
in tne ordinary conduci of tne business of a 
iim Oorporation. “linis, in the words of 
Romer, L. J. is the fiast characteristic of a 
flouting charge. Then again, by reason of 
Ex. 15, no resiraint of any kind whatever 
is placed upon the Indus Xum Corporation, 
Lid. in the carrying on of the busiuess. ln 
the words or Oozeus-Hardy, L» J. in 
Houldsworth v. Yorkshire Woolcombers 
Assocition, Ltd. (1), here 18 a Second charao- 
teristic of a tuating charge. Oozens-Hardy, 
L. J. said : nigh ohm one , 

“It must, I think; contain ` expressly or by neceg- 
sary implication a right to the Company to deal 
with it fur a certain time as though the charge had 
never been executed,” 


Liven the third characteristic referred to 
by Romer, L.J.. in the same case ib to be 
found in the present case. Not till Amiji 
Valiji & Sons demand payment of tne 
money lent by them and institute a suit for 
the recovery thereof does tae Charge in 
this case, in the words of Buckley, Le d., 
“crystallize into a txed security.” Or 
in the words of Lord Macnaughten in 
Illingworth v, Houldsworth (3), “settle and 
fasten on the supjéct of tae charge within its 
reach and grasp”. ‘ne learned Advocate 
for Amiji Valiji & Sons nas urged before me 
that the case really applicable in this mat- 
ter is tue cuse.in Low & Uo., Ltd, V. 
Prlindiharilat Singha (7), but L can- 
not agree. What was charged in that 
case was the leasehold right granted py 
the settlement, the machineries of tue 
kuthi, and the engines and boilers, dc, 
These were assesis which were not -of a 
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fluctuating nature as the. learned Judge 
himself points out; the element of fluctua- 
tion was entirely absent. Lam, therefore, 
of opinion that Ex. 13 constitutes a 
floating charge on the assests of the 
Indus Firm Corporation, Ltd., falling with- 
in the meaning of cl. (F), s. 109, Oompanies 
Act, and not having been registered, it is 
void against the Official Liquidator. 

In view of my decision the third point 
for decision which*has been set out above 
dces not really arise. lf there is no 
charge valid in law then there is nothing 
to bind’ the Corporation. I would, however, 
record a finding on this point briefly 
stating my reasons. Under s. 88, Oom- 
panies Act, a contract on behalf of a 
Company if it is a contract in writing may 
be made on behalf of the Company and 
signed by any person acting under its 
authority, express or implied. In the pre- 
sent case, the Articles of Association of 
the Oorporation are silent on the point. 
The agreement with the Managing Agents 
(Ex. 26) does make specitic provision for 
the entering into and execution of contracts, 
but, as I have said above; there is consider- 
able doubt as to whether the agreement 
(Ex. 26) had been executed and was in 
force in February 1936. But even if it 
was, it makes no material difference. 
According to the evidence of Mr. Dastur, 
the business of the Cerporation was carried 
on by Dr. Dudani. 
were,the Sind ‘Talkies and Mr. Vastur states: 

“As far asl know, Mr Ramchand and Dr. Dudani 
‘were partners in ‘The Sind Talkies’.” 

There is no other evidence on the record on 
the point. Exhibit 13 was executed by 
Dr. Dudani as Ohairman of the Corpora- 
tion Dr. Dudani was elected as Ohairman 
of the Board of Directors and the Uorporaticn 
on March 51, 1936, by the document Ex, lo. 
He had already been elected Chairman of 
the Board of Directors and the Corporation 
and the Principal Otticer of the Corporation 
in 1935 by resolution Exs. 16 and lo-l. 
By the Board's resolution Ex. 17, dated 
February 22, 1936, the raising of the loan 
from Amiji Valiji & Sons had been sanction- 
ed. There is every reason to believe that 
the resolution of the Board dated August 8, 
1936, Ex. <0 admitting the loans registered 
in the books of tne Corporation and 
accepting the report ci the Oommittee 
that they skoula be secured and formal 
documents made out covered the loan of 
Amiji Valiji & Sons. In these circumstances 
and in the face of these facts, itis extremely 
dificult to accept the argument that Dr. 
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Dudani was not authorized to raise a loan 
from Amiji Valiji & Sons and execute the 
document Ex. 13. Lf there was no express, 
there was undoubtedly implied authority 
to Dr. Dudani. L have omitted to mention 
that at all the meetings of the Board of 
Directors at waica the resolutions Exs. 16, 
16-1, 17, 18, 19 and 20 were passed, 
Ramctand Jiwanial, the Secretary of the 
Board of Directors and a partner in the 
firm of the Managing Agents, was present. 
Reference bas been made to passages in 
Halsbury’s Laws of England, Vol. 5, at 
pp. 464, 467 and 463 and to several English 
cases such as In re County Life Assurance 
Co. (8) and Royal British Bank v. Turquana 
(9) on the question as tothe binding effect 
of the Memorandum and Articles of 
Association upon persoas dealing with a 
Oompany and upon the question as to how 
far euch a person is under obligation to 
inquire into the constitution aad inner work- 
ing of the Company. It is unnecessary for 
me, however, to refer to all these decisions 
at any lengtn, for it appears to me that 
in this case the facts make it obvious 
that Dr. Dudani was authorized to execute 
the document (Ex. 13) giving a charge to 
Messrs. Amiji Valiji & Sons. As however | 
hold that the charge is invalid by reason of 
the provisions of s. 109, Companies Act, 1913, 
my decision must be in favour of the Official 
Liquidator. 

As regards costs, [ am not inclined to grant 
costs in this matter tothe Official Liquidator 
against Amijji Valiji & Sons because for the 
Charge being held invalid, the party 
responsible is the Indus Firm Oorporation, 
Ltd. who did not take the necessary steps 
to have the charge registered as required 
by law. 


D, Answered in affirmative. 
x (8) (1870) 5.0h. 288, 39 L J Oh. 471; 22°L T 537; 18 W 
390 


(8) (1856) 6 El. & Bl. 327;25LJ Q B 317; 2 Jur, 
CN B) 663; 119 E R 885; 103 R R 472. 
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8s. 18, 35--Proceedings contemplated by ss. 18 and 35, 
if canbe stayed by Chief Court under inherent 
powers, on appeal against decision of Special 
Judge. 

The jurisdiction exercised by the Court of the 
Collector or of the Sub-Divisional Officer under ss. 18 
and 35 0f the U. P. Enecumbered Estates Act, is 
quite independent of Civil Courts. These Courts 
are not subordinate tothe Ohief Oourt, and there 
can, therefore, be no question of exercise of any in- 
herent powers of the Ohief Court in staying pro- 
ceedings contemplated by ss. 18 and 35 of the En- 
cumbered Estates Act on an appeal against the 
decree of the Special Judge. Beni Madho Lala v. 
Kanie Zohra Begam Musammat (1), relied on. 

Messrs. Radha Krishna and Nazir-ullah 
Beg, for the Applicant. 

Mr. M. H. Qidwai, for the Opposite Party. 

Order.—Bishrup Singh and others made 
an application under s.4of the U. P. En- 
cumbered Estates Act, which was sent by 
the Collector to the Special Judge, First 
Grade, Bara Banki. Mansadin has obtained 
a decree for Rs. 21,172-5-0. The judg- 
ment-debtors have filed an appeal in this 
Court against the order of the learned 
Special Judge. Under tbe provisions of 
8.35 of the U. P. Encumbered Estates Act, 
the judgment-debtors .applied to the Collec- 
tor to be putin possession of the mortgag- 
ed property. Mansadin has filed this ap- 
plication for stay of execution and posses- 
sion pending the decision of the appeal. 
An interim order for stay was granted on 
March 28, 1939, 

Weare of opinion, that we have no juris- 

-diction tọ pass the order of stay in this case. 
The jurisdiction exercised by the Court of 
the Collector or of the Sub-Divisional Off- 
cer under s. 18 and 35 of the Encumbered 
Estates Act, is quite independent of Civil 
Courts. These Courts ‘are not subordinate 
to the Ohief Court, and there can, therefore, 
be no question of exercise of any inherent 
powers of the Chief Court in staying pro- 
ceedings contemplated by es. 18 and 35 of 
the Encumbered Estates Act on an appeal 
against the decree of the Special Judge. In 
this view, we are supported by a Bench deci- 
sion of this Court reported in 1937 O. W. N. 
473 Bent Madho Lalav. Kaniz Zohra Begam 
Musammat (1). 

We accordingly dismiss the application 
with costs. 

B. Application dismissed. 


(1) (1937) O W N 473; 168 Ind. Cas. 180; 1937 O 
L R 233; 9R O 448; 1937 R D 200; A I R 1937 
Oudh 359; 13 Luck. 581. 
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VBNKATASUBJA Kao AND ABDUR ILAHMAN, JJ. 
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Limitation—Declaratory suit—Successive denial 
of title—Owner can base gris cause of action on 
any fresh denial —Lividence Act (I of 1872), s. 110 
—Uase under Madras Land Encroachment Act (LII 
of 1905;—Presumpiion under 3.110, whether operates 
— Long possession, as evidence of grant by original 
owner—Grant—Eatent of—roduction of original 
grant by pre-British Government—Inam title deed 
m British rule not curtailing those riyhts—-Original 
grant, is good evidence of what has been granted by 
Crown—Grant of viliage—lrrigation tanks, whether 
communal porambukes—Tanks within inam limits, 
whether pass under grant—Kes judicata~Suiz by, 
inam hotder for declaration that he was owner of 
whole village excluding communal poramboke—Decree 
not deciding whether tank-beds were communal 
poramboke—Deecree held did not make title to tank 
beds, res judicata 

There is nothing in law which saya that the 
moment a person's right is denied, he is bound. at 
his peril to bring a suit for declaration. Lt would 
be most unreasonable to hold that a bare repudiation 
of a person's title, without even an overt act, would 
make it incumbent on him to bring a declaratory 
suit, A party surely has a right to elect as to 
when he may bring a suit for vindicating his 
right, when there are séveralor successive denials, 
lf a person's right iscalled in question, he may 
igncre that particular attack or challenge; but that 
does not mean that afresh attack does not give 
rise to a fresh cause of action, There muy be an 
ineffectual threat, a orutum;fuimen. ‘True a mere 
continuation of a prior cuuse Of action does ob give 
rise to a fresh right—for instance, where property is 
attached, the procuring of the attachment is the 
wrongful denial and the cause of action arises when 
the attachment is effected; ın such acase, it is 
wrongto hoid that there has been a “continuing 
wrong” so as to give a fresh starting point during 
the whole period the attachment subsisté. but 
from thisis does not follow that an owner can 
never ingore an attack against his title, however 
casual or trivial, without his right to sue being 
imperilled in respect of a subsequent invasion. “16 
is for the plaintiff to decide at his option, ou which 
act he chooses to found hus cause of action, and when 
he does so, it ig with reference to the particular 
infringement he alleges, that the limitation should 
be reckoned. |p. 64U, col, z.j 

[Case-law referred to.] 


Section 110 of the Evidence Act, no doubt enacts 
that title is to be presumed from lawiul possession. 
This is a rebuttable presumption and like all 
rebuttable presumptions, must yield to proof. 
Where therelore tithe is proved or assumed, the 
presumption created by, s. 110 can no longer apply. 
Madras Land Encroachment act, s. 4 declares, 
subject to a saving clause, that she Government is 
the owner of certain kinds of property, including 
the beds of tanks. There is no conflict between the 
section of the Evidence Act and this provision, The 
title of the Government being statutorily declaréd, 
the rule of presumption enacted bys. 110 is not 
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brought into play. But there is nothing to prevent 
long possession being relied upon as evidence of a 
grant made by the original owner. [p. 692, col. 1.] 

[Case-law referred to] 

The law undoubtedly is that after a cession of 
territory, the only enforcible rights in respect of lands 
ceded are those subsequently conferred by the Crown 
by express orimplied agreement, or by legislation. 
The British Government were not bound to 
recognize the revenue free grants of the previous 
Governments, though in practica they did recognize 
them, But when the original sanad is produced and 
the inam title deed does not curtail or limit the right 
conferred by its terms, the original grant remains 
the best evidence of what has been granted by the 
Orown as result of the inam enquiry. Secretary of 
State v. Bat Raj Bai (1) and Secretary of State v. 
Srinivasachariar (3), relied on, [p. 690, col. 1) 

The Government cannot" be presumed, in making a 
grant, to include in it communal property, è e., 
what the villagers own incommon. Narayanaswami 
Naidu v. Secretary of State (4), relied on.[p. 691, col 1] 

Where tanks were primarily intended for irrigation 
purposes and were used as irrigation sources, the 
moere fact that the villagers sometimes used the 
water for other purposes, such as for drinking, for 
bathing, or for washiag cattle, does not suffice to 
create any rights of ownership in them. The true 
position in regard to irrigation tanks is, that they 
do not belong to the community as such, the rights 
of irrigation appertaining as they do tothe lands 
irrigated: such rights, therefore, as the owners of 
these lands possess are inthe nature of easements, 
Kannayiram Pillai v. Virdupatti Gins, Ltd. (5), 
relied on, [p. 691, ccls. 1 & 2.) 

Where in a suit by inam-holder fora declaration 
that he was owner of whole village excluding 
communal porambokes, the decree does not decide 
whether tank beds were communal porambokes, the 
decree does not make title to tank beds res judicata, 

A. against the decrees of the Sub- 
Judge, Guntur, in O. S. Nos, 54 of 1929 and 
13 of 1931. 


Messrs, P. Satyanarayana Rao and S.. 


Venugopala Rao, for the Appellants, 

The Government Pleader (Mr. K. S, 
= anana Iyengar), for the Respon- 
ent, 

4 Appeal No. 327 of 1931 

Venkatasubba Rao, J.—The question 
raised in this appeal is whether the tank 
bed lands in question are the property of 
the agraharamdars (the plaintiffs) or the 
Government (the defendant). The suit has 
heen filed with a view to get a declaration 
that the lands belong to the agraharam- 
dars, and to get a refund of the penal 
assessment, alleged to have been wrongly 
levied from them. The plaintiffs trace their 
title to a confirmatory grantin their favour 
of 1797, made by the then Zamindar of 
Narasaraopet (Ex. A). This refers to a yet 
earlier grant of an unknown date (not forth- 
coming) and the plaintiffs rely upon the 
recitals in Ex. A, wide and unqualitied, to 
the effect that the whole village is granted 
‘inclusive of the hills, channels, saline 
lands» donkas, tank bed lands" within the 
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boundaries specified. It will be seen that 
there is in this grant a specific mention of 
the tank bed lands which are expressly 
conveyed. The agraharamdars next rely 
upon a conveyance of 1844, under which 
they acquired a portion of this agraharam 
from certain third parties There again 
the tanks are in terms mentioned among. 
the rights appertaining to the property 
conveyed. This agraharam came within 
the purview of the inam enquiry instituted 
by the Government and in 1860, it was 
both confirmed and enfranchised and an 
inam title deed was issued to the agraha- 
ramdar (Ex. G). What was granted and 
confirmed “as freehold in perpetuity” was. 
the entire village, nothing having been 
excluded. In the title deed issued by the 
Government, it was the title of the plain- 
tiffs’ ancestors “to the ajgraharam village". 
that was acknowledged on behalf of the 
Govervor-in-Oouncil. In the Inam Fair 
Register (Ex. F), there is a recital on 
which the plaintiffs strongly rely. It 
refers to the sanad of 1797, and goes on to 
say that it appears therefrom that the 
original grant comprised the entire village, 
excluding only the common village site, 
and certain minor inams, which had already . 
been carved out. The plaintiffs. take their. 
stand upon these documents and ask: If 
the pre-British grant was unqualified and. 
way of the entire village, inclusive of the 
tank beds, and that grant was duly con-. 
firmed by the Governor-in-Council, how. 
can the Government sustain their present 
claim? The plaintiffs complain that the. 
Judge in the Oourt below, who has nega-. 
tived their claim, has misunderstood the. 
issue to be tried and has misconceived the 
law to be applied. : 
In our opinion the learned Judge has 
not given due effect to the completeness of 
the grant evidenced by the original sanad 
and the inam title deed. At the inam. 
enquiry there was an express reference, as. 
already observed, to the comprehensive- 
ness of the original grant, and when the 
proceedings culminated in the issue of 
the title deed, the tank-beds which had 
been specifically conveyed by the -sanad 
were not excluded. Wha: is even more 
significant is that certain items were pare 
ticularized as having been excepted, and 
neither the tanks nor the tank bed lands. 
were among those so excluded. The law 
undoubtedly is that after a cession of 
territory, the only enforcible rights in 
respect of lands ceded are those subse- 
quently conferred by the Orown by. express 


690 
or implied agreement, or by legislation: 
Secretary of State v. Bai Raj Bai (|). The 
British Government, as observed in Sam v, 
Ramalinga Mudaliar (2}, at p. 667*, were 
not bound to recognize the revenue-free 
grants of the previous Governments, though 
in practice they did recognize them. But 
when the original sanad is produced and 
the inam title deed does not curtail or 
limit the right conferred by its terms, the 
original grant remains the best evidence of 
what has been granted by the Crown as 
result of the inam enquiry. This is the 
effect of the pronouncement of the Judicial 
Committee in Secretary of State v. Srinvasa- 
chariar (3), That case is also valuable 
as showing that their Lordships recognize 
the existence of Indian documents, where 
apt words cccur intended to create a 
complete interest in land, including even 
the right to minerals (seep. (5f). “In 
the clearer light affcrded" (to use the 
language of their Lordships—vide p. 66t) 
by the original grant produced here which 
expressly conveys the tank beds, no infer- 
ence can be drawn against the agrahae 
ramdars from the non-mention of those 
items in the inam title deed—more espe- 
cially in view of the exclusion of certain 
specified items other than the tank beds in 
the Inam Register. This being so, it remains 
to consider. whether the Government have 
made out their claim in the face of these 
documents that they are the owners of the 
lands in question. 

It is contended by the Government that 
there is a finding in a formér suit, which 
constitutes the question res judicata. How 
the lower Court: was persuaded to accept 
this contention is inconceivable. The 
agraharamdars filed the previous suit, O. 8. 
No. 7 of 1905, for a declaration that the 
whole village was granted to them and not 
merely certain specified portions thereof, 
as then contended by the Government. A 
decree wasmade by Mr. Rice, the District 
Judge, who heard the suit upholding the 
agraharamdars' claim in its entirety. 
Though the plaintinthe previous suit has 
not been filed, the schedule thereto con- 

(1) 42 I A 229; 30 Ind. Cas. 303; A IR 1915 PO 
59; 39 B 625; 14C W N 1081; 13A LJ 953, (1915) 
MW N 563; 29 M LJ 242; 18 M L T179-9LW 
ki E a E ara 
oE J oo. ; ; nd, Cas. 803; A IR 1917 Mad 281; 

4 A 56; 60 Ind. Cas. 230; p 
1; Ye Mad 42); 400 MLJ 262; age) Mw ae 29 
MLT 11; 19A LJ 201; 330 LJ 280: 13 L W's99- 
250 W N 618; 3 UPL È (P 0) 43 (P O). : 
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taining the particulars of the property 
claimed has been exhibited, From that 
schedule, it appears that the agraharams 
dars claimed the entire village less certain 
minor inams with which we are not concerns 
ed and communal porambokes. The decree 
that was passed granted to the agraharam- 
dars all that they had asked for in the 
plaint. In the course of his judgment, Mr, 
Rice refers to the nam proceedings and 
says that the Inam Fafr Register granted 
what was exactly claimed at the inam settle- 
ment, neither more nor less. The formal dec- 
ree that was drawn up follows the terms of 
this judgment and declares the right of the 
agraharamdars to thé entire village, “ex- 
clusive of the porambokes and the minor 
inams not claimed at the inam settle- 
ment.” 

From what has been said above, it be- 
comes clear that what were excluded by 
the decree were (besides the minor inams) 
communal porambokes alone. It further 
appears that to those items no claim was 
ever put forward, not even at the inam 
enquiry by the agaraharamdars. The 
effect ofthe previous decree then is to 
declare merely that the plaintiffs are not 
entitled to the communal! porambokes and 
it does nothing more. Whether the tanks 
and the tank beds were communal poram- 
bokes or not, was not a question that was. 
raised and the decree does not profess to 
decide it. It is impossible to hold,-as the 
lower Court has'done that this decree has 
made the title tothe tank beds res judi- 
cata. f 
The learned Judge ignoring the scope of 
the previous suit and brushing aside the 
express wording of the decree, seizes upon 
some passage in Mr. Rice's judgment— 
which both sides have had to confess is 
obscure—and infers therefrom 
plea of res judicata has been made out. 
The obscurity bas arisen from the fact that 
the Government, whose duty it was to file 
the pleadings in the previous suit, have 
not done so, and strictly speaking, the plea 
of res judicata ought not to have been 
entertained at all. Before Mr. Rice some 
contest seems to have been raised, in 
regard to the ownership of some 120 odd 
acres of land inthe village. The Govern- 
ment claimed that that land was liable to. 
be assessed and the agraharamdars assert-. 
ed tte contrary, Attke inam enquiry this 
extent was apparently not taken into 
account in fixing the quit-rent and the 
Government seem to have urged that it 
should acccrdingly be deemed as comprised 
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in the excluded poramboke. By way of 
answer, the agraharamdars appear to have 
contended that the reason for its exclusion 
was not that it was poramboke, but because 
lt was then thought not worth cultivating. 
Mr. Rice, after accepting the agraharam- 
dars' version, observes towards the end of 
his judgment: “The actual result appears 
to be to deprive Government of the power of 
assessing about 120 acres of valueless land.” 
On this unsatisfactory*and tenuous founda- 
tion the lower Oourt bases its finding of res 
judicata. It must be remembered that at 
that time the tanks were functioning as 
irrigation sources and ‘no question of the 
Government's “power of assessing” could 
possibly have arisen in regard to them. The 
lower Court’streatment of this question has 
been perfunctory and its conclusion cannot 
be accepted. In this connection we must 
Own tosome surprise atthe remark made 
by the Judge, that every presumption 
should be drawn against the agraharam- 
dars, who failed to produce the inam 
Statement. In the course of the inam pro- 
ceedings, they produced a copy of this 
statement, wnich they say has since been 
lost. The inam statement is a part of the 
Government records and the agruharam- 
dars applied to Government, fcr the pur- 
pose of this suit, for copies both of the 
iam statement and of the Inam Register. 
A copy of the Register was furnished, 
but the Government failed to grant a 
copy oi the statement, presumably on the 
ground that they were unable to do so. 
How, in the circumstances, any blame 
attaches to the agraharamdars 18 incom- 
prehensible. 

The question then arises, as already 
stated,* are the suit lands communal 
porambokes? This question is relevant 
for two purposes : first, on account of the 
previous judgment already referred to and 
secondly, because of the sound rule of con- 
struction that the Government cannot be 
presumed in making a grant to include 
in it Communal property, i. e. what the 
Villagers ownincommon; Narayanaswami 
Naidu v. Secretary of State (4) at p. 4U*. 
That these tanks were primarily intended 
for irrigation purposes and were used as 
Irrigation sources is not seriously denied. 
The learned Judge assumes this though 
he does not find so in various places in his 
judgment. The mere fact that the villagers 
sometimes used the water ior other purposes, 
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such as for drinking, for bathing, or for 
washing cattle, does not suffice to create 
any rights of ownership inthem. Usually, 
in a village, interference with such acts is 
not called for until some question of title 
is raised, and no importance, therefore, 
attaches to such user. When the inam title 
deed was issued and the quit-rent com- 
puted, some cultivated area was treated as 
wet land and there can be no doubt that 
the wet cultivation became possible by 
reason of the existence of these tanks. 
The true position in regard to irrigation 
tanks is, that they do not belong to the 
community as such, the rights of irrigation 
appertaining as they do to the lands 
irrigated: such rights, therefore, as the 
owners of these lands possess are in the 
nature of easements: Kannayiram Pillat 
v. Virdupatit Gins, Ltd., (5). It is an 
admitted fact here, that besides the 
agraharamdars, the only proprietor that 
used the water for irrigation, was the 
karnam in respect of his minorinam. The 
tanks became useless as irrigation sources 
in 1915 owing to heavy rains and breaches 
and since then the agraharamdars have 
been using the tank beds as cultivable 
land. Itisa question that does not arise 
here and nobody raises it, whether or not 
the minor inamdar’s easement has become 
extinguished, granting that he once 
possessed such a right. At any rate, even | 
by the date of the suit(and it is now 
seven years ecince it was filed) the easement 
had not been exercised for about fourteen - 
years. However that be, the point is clear 
beyond doubt that the tanks were not public - 
or communal tanks and, therefore, there was 
nothing to prevent their passing under the 
wide terms of the grant. 

Some cases have been cited at the Bar 
relating totanks or channels. The principle . 
underlying those decisions seems to be this; 
where the tank or channel is wholly within 
the limits ofthe inam, as in the present 
case, it must be held to pass under the 
grant. The question was not considered 
whether or not it was communal property, 
but presumably it was assumed that it was 
not: Secretary of State v. Venkata-. 
ratnammah (6). Bot where from the 
source, lands other than those of the 
inamdar are also irrigated, it being the 
function of the Government to conserve and 
control works of irrigation, it would be. 


(5) 20 L W 185; 81 Ind. Gas, 1021; A I R1925 
Mad 139. : 

(6)23 M L J 109; 15 Ind. Oas. 594; AIR 1914 
Mad 482; 37 M 364n. f 
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right to presume, in}{the absence of an 
express grant, that the tank or channel was 
not intended to be conveyed, the reason 
being that it would be injurious to introduce 
divided responsibility and divided control, 
Ambalavana Pandarasannadhi v. Secretary 
of State (7) and Narayanaswami Naidu v. 
Secretary of State (4) although this principle 
was departed from and .the inamdar's 
right was recognized in Secretary of State 
yv. Ambalavana Pandara Sannadhi (8), It 
is sufficient to say here that judged by any 
test, the tanks in question passed under the 
grant to the plaintiffs. 

This finding 2s to the title based upon 
the grant would be sufficient to dispose of 
the case, apart from the question of limila- 
tion which we shail presently consider: but 
we have been referred to acts of possession 
and enjcyment cn the part of the 
agraharamuars, as furnishing independent 
evidence of theirtitle. Mr. N. Srinivasa 
Ayyangar for the Government Pleader 
broadly contends, however, that as against 
the Crown, when the question is one 
under the Land Encroachment Act, 
possession can never be relied upon as 
evidence of ownership. There is a fallacy 
underlying this argument as we shall show. 
Secticn 110 of the Evidence Act, no doubt 
enacts that title is to be presumed from 
lawful possession. This is a rebuttable 
presumption and like all rebuttable pre- 
sumptions must yield to proof. Where 
therefore tithe is proved or assumed, the 
presumption created by s. 110 can no longer 
apply. Now turning to the Land Encroach- 
ment Act, s. 2 declares, subject toa saving 
clause, that the Government is the owner 
of certain kinds of property, including the 
beds of tanks. ‘There is no conflict bet- 
ween the section of the Evidense Act and 
this provision. The title of the Government 
being statutorily declared, the rule of 
presumption enacted by s. 110 is not 
brought into play. But is there anything 
to prevent lang possession being relied 
upon as evidence of a grant made by the 
original owner. The very argument based 
on grant picsuppoges title in the party said 
to have made the grant. Therefore it is 
one thing to say that you cannot use the 
fact of. possessicn as evidence of title, but 
it is quite a different thing to argue there- 
ircm that you cannot rely upon it in support 
ofa grant. Where there was evidence of 
exclusive possession for a long period of 

(7) 28 M 539; 15 ML J 251. ' 

(8) 37 M 36Yn; 18 Ind. Cas, 294; Al R1914 Mad. 
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a pew annexed to a dwelling house in thè “ 
parish, it was held—upon the principle that 
a legal origin ought to be presumed if a 
legal origin be possible—that the grant 
of a faculty ought to be presumed: J.E. 
Phillips v. J. E. Hallidy (9). That this 
principle extends to cases where the Govern- 
ment was the original owner has been 
established by very authoritative decisions, 
In Mohammad Ali v. Secretary of State (10), 
the Judicial Committee, after finding that 
the plaintiff otherwise failed to establish 
his title held upon the proof afforded by 
his long possession and enjoyment that his 
title was made out. Again in Secretary of 
State v. Durbijoy Singh (11), their Lordehips 
point out that if the question were one of 
limitation, the defendant was bound to 
fail, but if the pcsseesion was used for 
making out a title, there was sufficient 
evidence, in support of it: see also Muham” 
mad Mazaffaral Musavi v. Jabeda Khatun 
(12) decided by the Judicial Committee and 
the observation of Varadachariar,.J. in 
Subramania Desikar v. Secretary of State 
(13) at p. 1926. 

Now looking at the evidence in this 
aspect, it seems to us that there is sufficiently 
long possession on the part of the plaintiffs . 
in assertion of a title, attributable to a 
grant in their favour. The inam title deed, 
as already stated, was issued to them in 
1860. Since then the plaintifs have been 
constantly exercising acts of ownetship. 
There is a lease of the ‘same year (Ex. D 
executed by the agraharamdars, whic. 
shows their possession. Again in 1876 
(by D-1), in 1883 and 1897 (by E. Series) 
they leased out various portions of the 
tank bunds. Further, they effected repairs 
to the tanks in 1887 (j), 198 (k), and 1907 
(J. 1, GG and GG 1), and incurred expenses 
in that connection. That they were in 
possession without question previous to the 
suit of 1905 is a fact which cannot be 
disputed. ` Indeed, the Government seems 
to have assumed before the decree in that 
case that the plaintifs were lawfully in 
possession and that its own right com- 
menced from the date of and in virtue of. 


<9) (1891) A O 228;6L L J Q B 210; 63 LT 745: 
55 J P 741, 
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that decree. On August 5, 1907, the Board 
of Revenve passed a proceeding (Ex. 23) 
Stating that the finding of the District 
Court overrides the general law that “por- 
ambok s in whole inam villages belong to 
the tnamdars” and that the Jatter should 
accordingly be prevented from leasing the 
tank porambokes in future. This shows 
beyond doubt that the inamdars were till 
then in possession without their right being 
challenged. Orders similar to this were in 
the years 1907 and 1908 issued by the 
Government, but the plaintifs’ possession 
was never interfered with or disturbed. 
One such order was.that issued by the 
Collector on August 2, 1903 (Ex. 23-c) to 
which we shall refer later, when con- 
sidering the question of limitation. Then 
from 1915, as already observed, the tanks 
ceased to be useful as such and the tank 
beds were openly cultivated. And what 
did the G:vernment do? It started levying 
about the year 1920 (and went on doing 
80) not assessment as one might expect, 
but cesses as the Local Board's agent 
(see the evidence of D, W. No.3, p 171). 
The evidence on this, point has been 
completely misread and misunderstood 
by the trial Judge. Numerous exhibits 
bearing on this have been filed, and a 
scrutiny of one of them, Ex. Le, by way 
of example, will show that the amounts 
collécted were cesses and do not represent 
the assessment. The evidence of P. W. No. 6 
(at pp. 146 and 148), which remains un- 
contradicted, proves this conclusively. The 
lower Oourt observes, almost casually, that 
the wet assessment was collected, which 
statement is clearly wrong and the learned 
Counsel for the Government was unable to 
support it. Oollecting the cesses and for- 
bearing from collecting the assessment, 
almost amounts to an admission on the 
Government’s part of the agraharamdars' 
titlé, whether tha Government so intended 
it or not. “We merely refer to this and do 
not propose to use it against the Govern- 
ment. Then for the first time in 1929, the 
Government levied assessment and this suit 
was immediately brought. Thus our finding 
as to the title receives support, if support 
were necessary, from the evidence of 
Pcssession aud enjoyment to which we have 
referred. 

The next question that arises is whether 
the lower Court's view that the suit is 
barred by limitation is right. There 
are two reliefs claimed: (4) fora declara- 
tion of the plaintiff's title, and (ii) for the 
refund of the penal assessment levied. The 
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amount was collected on March 27, 1929, 
and the suit was filed within six months 
from that date. How in the teeth of s. 14, 
Land Encroachment Act, the learned Judge 
has teld that the suit for the refund is 
barred, we are unable to follow. That sec- 
tion expressly provides that in respect of 
any assessment or penalty, the cause of 
action arises on the date on which it is 
levied. Even where there has been more 
than one levy, it has been held that a suit 
for refund brought within six months of the 
last of the levies (the previous levy not 
having been challenged) is not barred in 
respect of such last levy unders. 14, the 
question, however, being left open as to the 
limitation applicable to a suit for declara- 
tion : Secretury of State v. Hussain Sheriff 
Saheb (14). Tbe question in the present 
case is much simpler, there having been 
no previous levy and there is thus not even 
the semblance of an excuse for holding 
that the suit is barred in respect of the 
relief for refund. It must be observed that 
the learned Government Pleader has not 
sought to justify the lower Court's decision 
on this point. 

Then as to the relief praying for a decla- 
ration the learned Judge's view is also 
wrong. He seems to think that the suit 
ought to have been brought within six 
years of the Collector's order dated August 2, 
1908, Ex. 23-c, to which we have already 
referred. There is nothing in law which 
says that the moment a person's right is 
denied, he is bound at his peril to bring 
a suit for declaration. The Government 
beyond passing the order did nothing to 
disturb the plaintiff's possession. It would be 
məst unreasonable to hold that a bare 
repudiation of a person's title, without even 
an overt act, would make it incumbent on 
him to bring a declaratory suit. A party 
surely has a right to elect as to when he 
may bring a suit for vindicating his 
right, when there are several or successive 
denials. If a person's right is called in 
question, he may ignore that particular 
attack or challenge; but that does not mean 
that a fresh attack does not give rise toa 
fresh cause of action. There may be an 
ineffectual threat, a brutum fulmen: see 
the judgment of Coutts-Trotter, O. J. in 
Koyasan Koya Haji v. Secretary of State 
(15), which a person may ignore, without 
his right to bringa suit in respect of a 


(14) 16 L W 197; 70 Ind. Oas. 165; A I R 1923 
Mad 232; 31 M LT 49, 
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subsequent invasion being impaired. When 
an attachment was followed by an execu- 
tion sale, it was held that there was a fresh 
invasion of the owner's right and that the 
sale gave rise to a fresh cause of action; 
his forbearance to sue on the first occasion 
did nct debar him from suing, when by 
reason of the sale there was a greater inva- 
sicn of his right: Anantarazu v. Narayana 
Raju (16). True a mere continuation of a 
prior cause of action dces not give rise to 
a fresh right—for instance, where property 
is attached, the procuring of the attachment 
is the wrongful denial and the cause of 
action arises when the attachment is effect- 
ed; in such a case it is wrong to hold that 
there has been a “continuing wrong” so 
as to given a fresh starting point during 
the whole pericd the attachment subsists: 
Rajah of Venkatagiri v. Isakpalli Subbiah 
(17). But from this it does not follow that 
an cwher can never ignore an attack 
against his title however casual or trivial, 
without his right to sue being imperilled 
in respect. of a subsequent invasion. There 
is no inconsistency between the two cases 
cited above, Ananiarazu v. Narayana Raju 
(16) and Rajah of Venkatagiri v. Isakpalli 
Subbiah (17), as seems to have been assumed 
(with great respect) wrongly in Thirumala 
Rao v. K. Durgi Shettetht (13). The facts 
of the last mentioned case do not appear 
sufficiently from the report; but if the effect 
of the decision is that where there are 
several acts, the earliest of them alone 
furnishes the starting point, we must ex- 
press our dissent from that view: see also 
Koyasan Koya Haji v. Secretary of State 
(15) at p. 932%, where Ramesam, J. also dis- 
agrees with this opinion, though no case 
is particularized. Jt is for the plaintiff to 
decide at his option, on which act he 
chooses to found his cause of action, and 
when he does so, it is with reference to the 
particular infringement he alleges, that the 
limitation should be reckoned: cf. Gobinda 
Narayan Singn v. Sham Lal Singh (19) at 
p. 140f. It is a more difficult question, 
what is the extent of the injury or in- 
fringement that gives rise to, what may be 
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fermed, a compulsory cause of action ? In 
Koyasan Koya Haji v. Secretary of State 
(15), already referred to, Ramesam, J. indi- 
cates that where a penal assessment has been 
levied, the person affected cannot be allow- 
ed to ignore the payment and rely, on a 
later proceeding, the reason being that the 
levy of the assessment amounts to a virtual 
loss of his right. On the facts of the 
present case a question of this sort does not 
arise. | 

Then turning tothe lower Court’s judg- 
ment, it is difficult to see how Ambu Nayar 
v. Secretary of State (20) relied on by the 
Subordinate Judge,.is applicable. The 
plaintiff there preferred cbjections to the 
exclusion of the lands in suit from the 
rough pattah granted to him by the Govern- 
ment. His objections were definitely re- 
jected in 1905. The suit that was brought 
to set aside the order of rejection and to 
obtain a declaration of his right was not 
instituted until 1913. The Judicial Com- 
mittee held that the claim was barred 
under Art, 120. In that case there was an 
overt act, namely the issue of the pattah, 
and moreover, the invasion of the right 
complained against was the order passed in 
1905, which, on the plaintiff's own showing, 
furnished the starting point. In the pre- 
sent case, ag already observed, no effect was 
given to the proceeding that was passed 
and such possession or enjoyment as the 
plaintiffs had was never disturbed; nor is 
the cause of action here based on that 
proceeding. The suit, therefore, even in 
respect of the relief of declaration is not 
barred. The appellants do not press their 
claim in regard to Item No. 3. The result 
therefore is that the lower Court's decree 
in so far as it relates to Items No. land 2, 
is set aside and the appeal to that extent 
is allowed with full costs throughout. We 
understand that the decree should be for 
the amount claimed in the plaint less 
Rs 3-7-0. 

Appeal No. 421 of 1931. 

From the judgment just delivered by us 
in the connected case, it follows that this 
appeal also to the extent indicated there, 
should succeed and it is accordingly so 
allowed with full costs throughout. Deduct 
from the amount claimed Rs. 3-7-0. Under 
s. 82, Civil Procedure Code, we fix three 
months’ time for compliance with the 
decrees. 

(20) 47 M 572; 80Ind. Oas. 835; AIR 1924 PO 
150; 51 I A 257; 26 Rom L R639;47M LJ 35; 20 


L W 49:35 M L T 128; (1994) M W M572;29 0 W 
N 365 (P 0). i 
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(These appeals having been set down “to 
be spoken to" this day, the Court delivered 
the. following] 

Judgment.—This matter is posted 
before us for being spoken to, at the request 
of -the Government Pleader. He says in his 
letter that the terms cf our injunction may 
appear too wide in view of the recent 
amendment of the Madras Estates Land 
Act. Our judgment proceeds upon the foot- 
ing that the suit lands are non-communal 
property ; apart from that, we could not 
have intended by our judgment to deal 
with matters which were not raised in the 
pleadings or with the supposed rights that 
came into existence subsequent to the suit. 


N.-D. Appeals partly allowed. 


ALLAHABAD HIGH COURT 
Second Appeal No. 287 of 1937 
December 6, 1938 
OOLLISTER, J. 

PARMA NAND RAM AND oTagRs— 
DEFENDANTS — ApPRLLANTS 


VETSUS 
THAKUR PRASAD AND ANOTAER— 


PLAINTIFPR3— RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 106— 
D and R, each head of a branch of family, entering 
imto partnership after partition of joint Hindu 
family—D dying in prs alah a continued by 
his sons and sons of R—R dying—Suit by sons of D in 
1937 against sons of R for dissolution of partnership 
and accounts — Held, that fresh partnership came 
into existence between parties after death of D and 
suit was not barred under Art. 106. 


PARMA NAND BAM v. THAKUR pRasaD (ALL,) 


_ dissolution of 
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There was a partition between several members of 
the joint Hindu family representing different branches 
of the family. Subsequent to the partition, two 
members R and D, each of whom was a head ot a 
separate branch, entered into a partnership and 
started a firm with their separate funds for the benefit 
ofboth and their sons. D died in April 1930. It was 
in evidence that subsequent to D's death the partner- 
ship was continued by the sons of each of the 
partners, R also died andthe sons of D leter on 
brought a suit in 1937 against the sons of R for 
the partnership and rendition of 
accounts, Thesons of R admitted that the business 
went on as before evenafter the death of D and it 
ceased asthe result of the suit: 

Held, that the only inference that could be drawn 
from the conduct of the parties was that a fresh 
partnership came into existence between the plaintiffs 
onthe one hand and the defendants on the other, 
upon the death of D and the suit was not barred under 
Art. 106, Limitation Act. S. Vannimundar v. 8 
Vannimundar (3) and Haramohan Poddar v Sudar- 
son Poddar (4), referred to. Jatti v. Banwari Lal 
(2, distinguished. 


S. A.from the decision of the Addi- 
tional Sub-Judge, Ballia, dated September 
14, 1936. 


Mr. Shiva Prasad Sinha, for the Appel- 
lants. 

Mr. Baleshwari Prasad, for the Respond- 
ents. 


Judgment.—This is a defendants’ 
second appeal arising out of a suit for dis~ 
solution of partnership and for rendition 
of accounts. The parties are closely related 
to each other, andin order to understand 
the relationship, the following pedigree may 
be set out. 











RADHA SAHU 
| 
| l 
Mohan Sahu Sohan Sahu 
s | | 1 
Mewa Ram. Goga Ram. Tamal Ram. Imrit Ram. Bisa Ram Bhawan. 
tas | KA 
| 
Adit Ram Moti Ram 
| (died on April 16, 1934) 
Murlidhar (died on April 20, 1930) | 
a Ni Kn | 
|| | | 
Thakur Prasad, Daya Nand, Parma Nand, Sachita Nand 
(plaintiff No. 1.) (plaintiff No, 2.) (defendant No. 1.) (defendant No. 2.) 


` It is an admitted fact that in 1919 there 
was a partition between the six branches 
of the family representing the grandsons 
of Radha Sahu. The plaintiffs contend that 
their family, i. e. Adit Ram and his sons 
and grandsons, and the family of the .de- 


Kamta Prasad, 
(defendant No. 3.) 


fendants,i.e. Moti Ram and his two sons, 
also separated inter se and that soon after 
the partition of 1919 Moti Ram and Murli 
Dhar—the latter’s father Adit Ram being 
then dead—entered into a partnership. 
Paragraphs 6 and 7 of the plaint read ag 
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' follows : 

46) That soon after the agreement of 1919 Moti 
Ram and Murli Dharentered into the partnership 
and started a firm under the name and style of 
Moti Ram Murli Dhar with their separate funds 
and for their own exclusive benefit.. (7) That in 
- the firm of Moti Ram Murli Dhar the plaintiffs’ 
father and the plaintiffs were co-partners of eight 
‘annas and the defendants and the father were snd 
are Co-partners of the remaining eight annas.” 

These allegatime in the plaint seem to 
imply that Moti Ram and Murli Dhar en- 
tered into this partnership as the heads of 
their respective families, the partnership 
being for the benefit of each of these two 

. persons and their sons. The defence was 
that there had never been any separation 
-at all between Murli Dhar and his sons on 
tte one side and Moti Ram and hissons on 
‘the other. The two families have always 
been and are still joint, and therefore there 
was no firm or partnership, and a suit for 
` dissolution and for rendition of accounts is 
‘ misconceived and is not maintainable. In 
the alternative they pleaded that, since 
Morli Dhar, the father of the plaintiffs, 
died on April 20, 1930, the suitis barred 
by limitation under s. 106, Limitation Act. 
Both the Courts below have decreed the 
suit, and the defendants have come to this 
Court in second appeal. The first plea taken 
“by the learned Ocunsel for the defendants- 
appellant is that the learned Judge of the 
lower Appeliate Court has misdirected 
himself in taking the view that by reason 
of the partition of. 1919 there isno longer 
“any presumption of jointness as between 
the parties to this litigation. Assuming 
without deciding, that this plea is well 
founded, it is obvious from a perusal of the 
judgment of the lower Appellate Court that 
the finding of the learned Judge that the 
parties are separate from each other is 
based on the evidence which is on the 
reccrd, The learned Judge says : 

“In view of all the above documentary and oral 
evidence I agree with the finding of the learned 
Munaif that the parties have been living separate 
from the year 1919 or even before that and that 
they are only partnersof the firm Murli Dhar Moti 

am 


This is a clear finding of fact, and I am 
satisfied that in arriving at it the learned 
Judge was not influenced by the opinion 
which he had expressed as regards the pre- 
sumption of jointness, for, after stating that 
opinion he says: “However the question is 
not material, as parties have produced evi- 
dence in support of their respective allega- 
tions.” He then goes on to discuss that 
evidence and ultimately records the finding 
of fact as regards separation which I have 
_ already quoted. The finding of the lower 
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Appellate Court on this question is binding 
on me and cannot be interfered with in 
seccnd appeal. The next point is more 
strenuously urged by learned Counsel for the 
defendants appellants. He pleads that, when 
Murli Drar died on April 20, 1930, there was 


-a dissolution of partnership under s: 223 
I am referred to the case, — 


(1), Contract Act. € 
in Pichappa Chettiar v. Chokalingam 
Pillai (1), where their Lordships of the 
Privy Council at p. 898 have approved the 
following observations in Mayne’s Hindu 
Law, Edn. 9, at p. 398: : 

“Where a managing member of a joint family. 
enters into a partnership with a stranger, the other 
members ofthe family denot ipso facto become 
partners in the business so as to clothe them with 
all the rights and obligations of a partner, as defined 
by the Contract Act. In such a case, the family as 
a unit doesnot become a partner, but only euch 
of its members as in fact enter into a contractual 
relation with the stranger ; the partnership will be 
governed by the Act.” 

This case is thus authority for the pro- 
position that, where the karta of a joint 
Hindu family enters into a parternership | 
with an outsider, the karta alone becomes 
a partner, and not the other members of 
his family, unless there is an agreement 
between them and the other partners. Learn- 
ed Counsel for the defendants appellants 
then relies on another Privy Council deci- 
sion, namely, Jatti v. Banwari Lal (2). In 
that case there was a partnership between 
three separated Hindu brothers. One of 
the brothers died in 1905, leaving a widow. 
In 1914, the widow sued the remaining 
brother and the sons of the other brother 
claiming. accounts and payment of one-third 
of the paitnership assets. At p. 353} their 
Lordships observe : 

_“There remains, however, the question of limita- 
tion. The position here seems clear. Separation 
having been effected in 1876, and the businesstbeing 
carried on by the three brothers, the business be- 
came an ordinary partnership subject to the Con- 
tract Act. On the death of Rup Chand, the plaintiff's 
husband, the partnership was dissolved and aright 
to an accounting arose. But Rup Chand died in 
1905, and this suit was not raised until 1914. It is, 
therefore, time-barred as a suit for such an account- 
ing. lf, however, on Rup Ohand's death the widow 
was admitted asa partner to a new partnership, 
then the date of dissolution would only be the raising 


1) (1934) A L J 895; 150 Ind. Cas. 802; AIR1934 
PO192;7R P O 23;11 OW N 984; 40 L W 2:6; 
(1934) M W N 828; 36 P L R 225; 67 M L J 368; 60 O 
L J136; 36 Bom. LR 976;15 PL T653:380WN 
1185 (P ©). 

(2) 4 L 320; 74 Ind. Cas 462; A I R 1923 P O 136; 
50 I A 192; 21A LJ 482; 18 L W 273;45M LJ 355; 
(1923) M W N 687; 25 Bom. L R 1258; 280 W N 785; 
33 M L T 283 (P O). 

*Page of (1934) A. L. J.— [Bd] 

{Page of 4 L.—[Hd.] 
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of the suit snd no limitation could apply. It is 
possible to read the averments of the plaintiffs as 
alleging such a partnership. But the existence of 
such a partnership was denied, The case went to 
trial, and not a scrap of evidence directly proving 
such an agreement was produced. All that the widow 
got wasa mere allowance of Rs. 51 a month. The 
fact that‘Rup Ohand's share still continued to be 
dealt with in the books is no evidence of a partner- 
ship with his widow.” 

Ido not think that this case will be of 
much assistance to the defendants-appel- 
lants for the facts arẹ quite different from 
thecase with which | am now dealing, as 
will appear hereafter. In S. Vannimundar 
v. S. Vannimundar (3), aman named Kanda- 
sami obtained a sub-lease of fishery rights 
and he agreed with the plaintiff to hold 
those rights in partnership with him. Kanda: 
sami and the defendants were members of 
a joint Hindu family andthe sub lease was 


obtained for the benefit of all the members ` 


of the family. The plaintiff sued for ac- 
counts, and it was pleaded that the partner- 
ship was dissolved on the death of Kanda- 
sami and that the suit was barred by limi- 
tation. At p. 346* the learned Judges ob- 
served : 

“Therefore whether the contract of partnership 
‘entered into between the plaintif and Kandasami 
be taken as creating that relation only between the 
two or between the plaintiff on the one hand and 
the adult members of the family on the other or 
again between the plaintiff and all the members of 
the family including the minors, the death of Kanda- 
sami necessarily caused a dissolution of the relation 
which was the creature of a contract as between 
the plaintiff on the one hand and therest on the 
other, Consequently, the suit viewed as onefor a 
general account and a share of the profits, was under 
Art, 106 of Sch. II, to the Limitation Act, out of 
time, unless a fresh contract to continue the business 
‘could be inferred from the conduct of the parties.” 

The last authority which I shall refer to 
is Haramohan Poddar v. Sudarson Poddar 
(4). {hat was a suit for dissoluticn of a 
partnership, for winding-up its business and 

. for taking accounts and other reliefs. The 
Benck of the High Court of Calcutta which 
heard the appeal made the following obser- 
vations : 

“No doubt cl. 10 of s, 253 (Contract Act) pro- 
‘vides that a partnership, whether entered into for 
a fixed term or not, is dissolved by the death of any 
partner. Butthis rule is subject to the important 
qualification embodied in the opening words of the 
‘section, namely ‘in the absence of any contract to 
the contrary.’ Partners may accordingly agree that 
on the death of any of them, his nominee or legal 
representative shall be entitled to take his place. 
Whether in a particular case there has or has not 
been such an agreement may be proved by an express 
declaration to that effect or may be determined from 


(3) 28 M 344. 
, a AIR 1921 Oal. 538; 66 Ind Oas. bil; 250W N 


- "Pago of 28 M.—{Ed] 
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the conduct of the parties...Now, in the case before 
us, it has been found by the Subordinate Judge that 
on the death of the father of defendants Nos. 2 and 3 
the latter stepped into his place ; they were accepted 
by the other members, without question, as partners 
in acontinuing firm and in that character contri- 
buted capital and withdrew sums of money from 
time to time.” 

Their Lordships accordingly held that the 
suit was not barred under Art. 106, Limita- 
tion Act. In the present case, whether the 
sons of Murji Dhar, who are the plaintiffs, 
also entered into this partnership along 
with their father or whether — as seems 
more likely—the plaintifs were not original- 
ly partners, though the partnership was 
entered into by their father as karta and 
for the benefit of the family, there can. be no 
doubt on the findings of the Courts below 
that after the death of Murli Dhar the part- 
nership business was continued by the de- 
fendants on the one hand and the plaintiffs 
onthe other. In fact, the defendants them- 
selves admit in their written statement that 
the business went on as before until this 
litigation brought it toa standstill. In my 
opinion, the only inference that cen be 
drawn from the conduct of the parties is 
that a fresh partnership came into existence 
between the plaintiffs on the one hand: and 
the defendants on the other, upon the 
death of Murli Dhar, andI think that the 
view which has been taken by the two 
Courts below is correct and the suit was not 
barred under Art. 106, Limitation Act. In 
the result, this appeal fails and is dismissed 
with costs. Leave to appeal under the 
Letters Patentis refused, 

S. Appeal dismissed. 


MADRAS HIGH COURT 
Appeal No. 172 of 1932 
December 3, 1937 
VARADAOHARIAR AND KING, JJ. 
Q. M. KASIM ALI AND OTAEERS— APPELLANTS 


versus 
RATNA MANIKKA MUDALIAR AND 


OTHERS—~RESPONDENTS 

Muhammadan Law—Gift—Gift to brothers jointly 
—They take as tenants in-common—Limitation Act 
(IX of 1908), Sch. I, Art. 44—~Applicability—Suit 
must be for possession against person in possession 
—Alienee disposing whole or portion of property 
before suit—Second alienee, if affected by result of 
minor's suit against his alienor--Suit against him 
limitation for—Transfer of Property Act (IV of 
1882), s, 51—Alienation by guardian set aside as 
unwarranted—Alienee, when entitled to benefit under 
s. 51—Minor—Alienation by guardian—Sale to dis- 
charge debt—Duty of altenee—Sale, when binding 
on minor's estate—Use of sale proceeds by guardian 
—Efect of. : | 
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Where a Muhammadan testator by a deed of 
settlement settles part of the property on the 
plaintiff and part of it on his brother, they take as 
tenants-in-common and not as joint tenants. Joint 
tenancy is unknown to Muhammadan Law. Joges- 
war Narain Deo v. Ram Chandra Dutt (2), relied 


on. 

Article 44, Limitation Act, contemplates a suit 
for possession and not a mere suit for declaration. 
If it is a suit for possession, it must obviously be 
instituted against the parties in possession. |p. 
701, col. 2.] a A 

The position of alienees deriving title pendente 
lite is of course different, because they will be 
bound by the result of the suit against the alienee; 
but where the purchaser from the guardian had 
alienated the whole or a portion of the property 
before the suit, the alienee from the purchaser will 
certainly not he bound by any adjudication which 
the ward may obtain against the original pur- 
chaser. If the ward seeks to dispossess the second 
alienee, the question of the validity of the aliena- 
tion must undoubtedly be re-tried, and the policy 
of Art. 44 is that a question of that kind should 
be investigated and decided within a period of 
three years after the attainment of majority by the 
ward. It is fantastic to hold that even if the ori- 
ginal alienee had parted with the whole property 
in favour of a stranger,the requirements of Art. 44 
will be satisfied by obtaining a decree against the 
original alienee in the absence of the later pur- 
chaser and on principle, it can make no difference 
whether the later alienation is of the whole prop- 
erty or only of a part of the property. Gnana 
Sambanda Pandara Sannadhi v. Velu Pandaram (3), 
relied on. [p. 702, col. 1.] , 

Though an alienation by the guardian of minor 
is not warranted by law, the aliense is entitled to 
the benefit of s. 51, Transfer of Property Act, if 
the circumstances justify the conclusion that he 
must have bona fide believed that he was absolute- 
ly entitled to the property and male improvements, 
Kedar Nath v. Mathumal (4), relied on. [p. 703, cul. 


1. i 
here the guardian alienates some of the minor's 
property to pay off a mortgage debt to different per- 
sons for amount which was undoubtedly due on 
the mortgage and that they acted together or that 
any of them had knowledge of the transaction en- 
tered into by the other, the fact that the guardian 
does not make the best use of the sale proceeds of 
one of the alieaations cannot affect the purchaser 
and the sales are binding on the minor's estate. 
But where the alienation is for a larger amount 
than the balance due on the mortgage and the 
alienee fails to examine the mortgage-deed and 
the endorsements thereon, which would have put 
him on his guard, the mere fact that the vendors 
were respectable persons and so he did not make 
the enquiry, does not make the alienation binding 
on the minor, 
A. against the decree of the Sub-Judge, 
Ohingleput, in O. S. No. 48 of 1923. 
Messrs. T. M. Krishnaswami Iyer, 
K. 8. Rajagopaia Iyengar and R. V. 
Raghavathathachariar, for the Appellants. 
Messrs. C. S. Venkatachariar, M. S. 
Venkatarama Iyer, S. Sankara Iyer and 
N. S. Srinivasa Iyer, for the Respondents. 
Varadachariar, J.—This appeal arises 
ut of a suit brought by the appellants’ 
yedecessor (the original plaintiff) for 
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recovery’ of possession of several items of 
property ‘alienated during his minority by 
his father acting as his guardian. “Most of 
the properties now claimed belonged to one 
Asma Begum who, by a deed of settlement, 
Ex. A, settled them on the original plain- 
tiff and his deceased brother. By tht same 
document the donor settled certain other 
properties upon another brother of tha 
plaintiff and another set of properties upon 
Mabub Begum, the pjaintiff's mother. The 
plaint schsdule comprises two other small 
items which were -subsequently acquired. 
for the plaintiffs’ benefit by his father 
under Egs. Hand 15. Ths evidence shows 
that these minor item were purchased with 
borrowed money. At the time that Asma 
Begum executed Ex. A, the properties 
given to the plaintiff and his deceased 
brother were subject to a mortgage (evi- 
denced by Ex. B)ia favour of two Hindu 
ladies securing re-payment of a sum of 
Rs. 5,000 and interest. Hxhibit A stated 
that the gift was made subject to thig 
mortgage. The settlement deed also 
referred to asum of Rs. 2,500 raised by 
Mabub Begum by the pledge of her own 
jewels and made. available to the settlor 
for the purpose of making repairs and 
improvements to the Victoria ‘Diamond 
Jubilee Market which formed one of the 
Properties given to the plaintiff. It went 
on tostate that the sum of Rs. 3,400 which 
was due for principal and interest under 
this head had been excused by Mabub and 
that accordingly there was nothing due 
under that head, meaning apparently that 
it was not necessary for the settlor to make 
any provision for its discharge. 

Daring the years 1903 and 190t, Hyder 
Sheriff, the plaintitis’ father, sold the suit 
propersies to several persons under xs. 2, 
J. K. L and3. All of them refer to the 
morrgage debt under Ex. B as necessitating 
the alienation to enable the vendor to 
discharge tha debt. Exhibit 3 also refers 
to money having been borrowed for 
acquiring under Exs. H and 15, the two 
minor items comprised in Ex. 3. Hyder 
Sherif died in 1905 and Mabub Begum died 
in 1910. The plaintiff's brother who was 
the other donee along with the plaintiff of 
the properties now in question, predeceased 
Hyder Sheriff. After Hyder Sheriff's death, 
the plaintiff was represented by certain 
other persons appointed guardian by the 
Court. He attained majority in 1920 and 
filed this suit in July 1923, for recovery of 
possession of the suit properties alleging 
that the alienations by his father were all 


v 


: 


' unnecessary and 


_ discharged. Hence this appeal by 
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invalid, The learned 
Judge in the Court below dismissed the 
suit, holding that the alienations were 
justified by necessity as otherwise the debts 
payable by the plaintiff could not have re 
the 
supplemental plaintiffs who came cn the 
.zecord as the legal representatives of the 
“original plaintiff. 
«An extreme contention was put forward 


om “behalf of the @laintiff in the Oourt 


. below that the principal and interest due 


cs 


“under Ex. B could have been discharged 


by careful management, out of the income 
of the properties ef the minor and that 
mone of the sales was therefore necessary. 
The lower Oourt has rightly found that 
there is no reasonable basis for this con- 
tention and as that extreme contention was 
not presed before us, we do not refer to it 
in detail. On November 20, 1903, the date 
of the first sale (Ix. 2), the position was 
that interest up tothe end of 1902 had been 
paid though the learned Judge doubts the 
gonuieneness of the endorsements on Ex. B 
relating to tke interest payments. In any 
event, the amount of Rs. 5,000 undoubtedly 
remained due on that day and a gale of 
some of the bypotheca for Rs. 3,750 was 
certainly justified by the necessity of having 
to pay off the mortgage. It might be 
mentioned in this connection that the term 
fixed in the mortgage for payment had 
expired by this time and the evidence of 
D. Ws. Nos. 6 and 7 examined on commis- 
sion justifies the view of the lower Court 
that the mortgagees were pressing for pay- 
ment. There is accordingly no justification 
for the attack against Ex. 2. 

Out of the amount realized by the sale 
under Iis. 2, it appears from the endorse» 
ments on Ex. B that only asum of Rs. 3,520 
had been paid towards principal and 
interest due under that document as late as 
November 22, 1903. What Hyder Sheriff 


` did with the balance of the sale proceeds 


under Ex. 2, it isnot possible to say. On 
November 30, 1903, and December 1, 1903, 
Hyder Sheriff executed three sale deeds 
Exs. J. K and L for Rs. 1,200, Rs. 900 and 
Rs 1,500, respectively. It also appears from 
these documents that he received some small 
amounts in advance. Here again from the 
endorsements on Ex. B we find that cnly a 
sum of Ks. 500 was endorsed on Novem- 


ber 28, 1903. It has been argued 
on behalf of the appellants that 
the amount remaining due under 


Ex. B about the end of November 1903 


-~ orthe beginning of December 1903 could 


"G. M, KASIM ALIY. BATNA MANIKKA MUDALIAR (MADR.) 


639 


‘have been discharged by the sale proceeds 


under Ex. L and the balance that remained 
under Ex. 2 and that in this view the sales 
under Exs. J. and K were unwarranted. 
We do not think that this line of attack 
is open to the plaintiff. All the three sales 
were in favour of three different indivi- 
duals and had been arranged before the 
end of November. It is not suggested that 
they acted together or that any of them had 
knowledge of the transaction entered into by 
the other. Every one of them wonld, in 
those Circumstances, have only believed that 
the sale to himself was necessary to enable 
Hyder Sheriff to pay off the balance 
undoubtedly remaining under Ex. B. The 
fact that Hyder Sheriff did not make the 
best use of the moneys raised under 
Exs. J, K and L or of the balance available 
under Ex. 2 cannot affect the purchasers in the 
absence of proof that they were parties to 
any improper scheme or purpose of Hyder 
Sheriff, We must accordingly confirm the 
decree of the lower Court even as regards 
Exs. J, K. and L. 

The position as to Ex. 3 is somewhat 
different. It is a sale of June 1904 for a 
sum of Rs. 5,500 As stated already, part 
of the consideration for that sale is stated to 
be for the discharge of a sum of Rs. 1,125 
borrowed for purchases under Exs. H and 15. 
The only other purpose recited in the docu- 
ment is the discharge of the debt (or debts) 
due on the market, etc., to the mortgages 
under Ex. B. An examination of Ex. B 
and the endorsements thereon on the date 
of the sale under Ex. 3 would have 
undoubtedly enabled the alienee to under- 
stand that on that date nothing like the 
amount of the sale price under Ex. 3 was 
required to discharge the mortgage debt. 
The salience examined as D. W. No. 3 admits 
that he knew of the previous sales by 
Hyder Sheriff and states that as Hyder 
Sheriff and Basbacharlu who were bringing 
about the sale were respectable men, he 
did not think it necessary or proper to make 
further enquiries and ascertain what was 
the amount that was till due under Ex. B. 
This is obviously no defence at all. It might 
be that he acted honestly in the transaction 
in view of the status of the persons with 
whom he was dealing, but that is not 
sufficient to make the transaction binding 
on the minor. 

Defendant Witness No. 3 has further 
stated that the sale under Ex 3 was intended 
not only to discbarge the debt remaining due 
under Ex.B and the money borrowed for 
the purchases under Exs. H and 15 but also 
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to pay off large sums due to the same 
creditors on a jewel pledge which Mabub 
Begum had made. It has been suggested 
on ihe plaintiffs’ side that this is an after- 
thought, as Ex, 3 itself makes no reference 
to any such jewel pledge loan. It seems to 
us that there is some force in this suggestion 
of the plaintiff. All that the alienee can 
rely on is the use of the plural in Ex. 3, 
referring to ‘debts’ due on the market, etc. 
We do not, however, pursue this point, 
because even if Ex. 3 could be read as 
referring to any such jewel pledge loan, 
the alienee has still toshow that that was 
a loan which the minors’ estate was liable 
to discharge. The factum of the loan has no 
doubt been spoken to by D. Ws. Nos. 6 and 7 
whose evidence has been accepted by the 
lower Oourt; but that evidence and the evi- 
dence of D. W. No. 3 make it clear that the 
jewel loan referred to can only be the jewel 
loan mentioned in Ex. A itself. But Ex. A 
certainly dces not make the gift in favour 
of the plaintiff and his brother subject to 
the liability to discharge that loan. 

On behalf of the alienee, Mr. Venkata- 
chariar has argued that there must have 
been some contemporaneous agreement 
between the donor and Hyder Sheriff and 
Mabub Begum that the latter would pay off 
the debt raised by Mabub Begum on the 
pledge of her jewels as they were getting 
the properties for Mabub Begum and for 
the boys. There is very little basisin the 
evidence or in the probabilities in favour 
of any such agreement. It is true that 
Mabub Begum having raised the loan 
on the pledge of her own jewels, was liable 
tə discharge the debts but beyond the 
yecital in Ex. A that the settlor was releas- 
ed from liability in that connection, no 
reference is made in Ex. A itself as to how 
or by whom that loan was to be discharged. 
Even assuming that there was an agree- 
ment between the settlor and Mabub 
Begum and Hyder Sheriff of the kind 
alleged by Mr. Venkatachariar, it is diffi- 
cult to see how the minors’ estate could be 
made liable for that debt. A further sug- 
gestion is accordingly made that as the 
money had been borrowed for the improve- 
ment of the Diamond Jubilee Market, it 
must have been expected to be discharged 
out of the sale therecf or asa charge there- 
on. We cannot assume what the settlor 
would have provided if it had been made 
clear toher that same provision should 
be made forthe discharge of her debt. 
Mabub Begum herself was a donee under 
Ex, A and the parties might well have 
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thought that she would herself have dis- 
charged the pledge loan. 

It seems to us doubtful whether any 
additions can be made by oral evidence to 
the terms of Ex. A so as to import a condi- 
tion that the plaintiff and his brother took 
the gift subject to the liability to discharge 
the pledge loan. Evenifthis course was 
permissible, there is absolutely nothing in 
the evidence or in the probabilities to 
Warrant an agreemenț of that kind and 
much lessto make an agreement of that 
kind, ifindeed it was entered into by 
Mabub and Hyder Sheriff, binding upon 
the minor. It has been suggested that 
any other inference would amount to an 
imputation against Hyder Sheriff that he 
acted in fraud of the minors’ right. We 
do not think that this necessarily follows, 
because the parents might well have 
thought thatasall their property would 
be going tothe minors, it was immaterial 
how they discharged the jewel pledge loan. 
But even assuming that any such inference 
is inevitable, we do not see how an in- 
ference of the minor's liability can be drawn 
in the circumstances. We must accordingly 
hold that there was no justifying necessity 
for the alienation under Ex. 3. The 
question then arises asto what relief the 
plaintiff is entitled. Two matters have 
got to be dealt with in this connection: 
one, that the gift under Ex. A was in 
favour of the plaintiff and his brother, 
and the other, that the alienee under 
Ex. 3 alienated portions of the pro- 
perty purchased by him in favour of 
defendants Nos. 17 and 18 and these latter 
defendants were not impleaded as parties 
to this suit till March 1931. The first 
question is material as bearing on ,the 
quantum of share thatthe plaintiff will be 
entitled to recover. 

Ifthe deceased brother of the plaintiff 
was entitled to a half share in severalty, 
that half share would, on his death, have 
admittedly devolved on Hyder Sheriff and 
Mabub Begum, the parents, and any suit 
by them, to recover that half share, even 
assuming that Hyder Sheriff could have 
impeached his own acts, would have been 
barred long before the present suit was 
instituted. It.has accordingly been con- 
tended on behalfofthe plaintiff that the 
deceased brother of the plaintiff did not 
take any interest in severalty and that the 
gift under Ex.A in favour of the plaintiff 
and his brother created only a joint tenancy 
with the result that on the brother's 
death in 1905, the whole property passed 
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to the plaintiff by survivorship. This con- 
tention has been accepted by the learned 
Judge, Weare free tosay that the matter 
is not beyond doubt, but, having given the 
matter our best consideration, we have 
come¢o a different conclusion. Mr. Ven- 
katachariar went the length of contending 
that a giftin the nature of a joint tenancy 
will be invalid under the Muhammadan Law 
and he relied upon certain passages in text 
books bearing upon*the validity of a joint 
gift. They show considerable conflict of 
opinion amongst the Muhammadan lawyers; 
but the distinction emphasized in those 
passages is not betwetn a joint tenancy and 
a tenancy-in-common but between a gift of 
properties physically divided and a joint 
gift without such physcial division. It 
may be a question of some nicety whether 
this line of argument can be seriously 
relied on at this time of the day, in view 
of the observations of the Privy Council 
in Ibrahim Goolam Ariff v. Saiboo (1) 
and it is not by any means clear how far 
this line of argument would affect the 
present case. But we think it unnecessary 
to pursue it, because we have accept- 
ed Mr. Venkatachariar’s alternative 
contention that the gift under Ex. A does 
not really create a joint tenancy in the 
sense known to the English Law. It can- 
not be denied that that kind of joint 
tenancy is unknown to the Muhammadan 
Law and the creation of that kind of 
interest is scarcely likely to have been 
intended by the donor. There is also 
great force in the argument urged by Mr. 
Venkatachariar that it could hardly have 
been the donor's intention that even if one 
of the two brothers died after attaining 
majority and leaving children, the other 
brother should take the property by sur- 
vivorship to the exclusion of the children 
of the deceased brother. 

The only basis in the document for the 
claim of joint tenancy is the use of the word 
‘jointly’ in the conveying clause, It is no 
doubt in a sense a technical term of the 
English Law and there is somé force in the 
argument that as tbe document appears to 
have been drawn up on the lines of English 
precedents and in the English language, the 
Court should place on that word its ordi- 
nary interpretation inthe English Law. But 
in the later clauses of the document, there 
is nothing whatever to suggest that the lady 
contemplated anything analogous to devo- 
lution by survivorship. On the other hand, 
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the use of the term ‘jointly’ in that parti- 
cular context is capable of another reason- 
able explanation, namely that in the same 
document the lady was making gifts in 
favour of two other individuals there being 
a separate gift in favour of each individual. 
As the plaintiff and his brother were minors 
at the time, represented by their father, 
the lady apparently thought that it was 
unnecessary to make a separate gifs to each 
of them. That might well account for the 
use of the word ‘jointly’. On the principle 
recognized by the Judicial Committee in 
Jogeswar Narain Deo v. Ram Chandra 
Dutt (2) it ssems tous reasonable to con- 
strue this document consistently with the 
principles of the Mubammadan Law and hold 
that the plaintiff and bis brother took the 
gift only as tenants in-common. In this 
view the plaintiff is entitled only to recover 
a es share of the properties covered by 
Ex. 3. 

It remains to consider the effect of the 
omission to implead defendants Nos, 17 and 
18 till March 1931. According to s. 22, 
Limitation Act, these defendants must be 
treated as having become parties to the 
litigation only in March 1931. If Art. 44, 
Limitation Act, could be applied even in 
respect of the claim to recover the properties 
in their possession, the suit will undoubtedly 
be barred to that extent. The learned 
Subordinate Judge has, however, decided - 
this question in favour of the plaintiffs on 
the ground that as the purchase by them 
was only in 1922, they had not had adverse 
possession for 12 years thereafter and. that - 
as the suit was instituted in time against 
defendant No 1, it must be held to be 
in time against these defendants as well. 
We find it difficult to follow this line of. 
reasoning. Before us, the learned Counsel 
for the appellants put his argument in a 
somewhat different way. He contended that 
Art. 44, Limitation Act, would be applic- 
able only to the suit against an alience - 
from the guardian and not to suits against 
persons who might derive title by an 
alienation by such alienee. He maintained 
that so far as.the persons of the latter- 
kind are concerned, Art. 144 is the only 
Article applicable. We are unable to 
accede to this contention. Itis too late now 
to deny that Art. 44 contem plates a suit for 
possession. In Gnana Sambanda Pandare 
Sanaadht v. Velu Pandaram (3) at p. 279* 


(2) 280 670; 23 I A 37; 7 Sar. 13(P O). ” SS 
(3) 23 M 271; 27 I A v9; 7 Sar. 671; 10 M LJ-29 
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the Privy Council observed that if the suit 
under Art. 44 was not brought within the 
time limited, s. 23, Limitation Act, would 
appiy and extinguish the plaintiff's rights. 
Tnis can only be on the footing that the 
suit contemplated is a suit for possession 
and nota mere suit for declaration. If it 


is a suit for possession, it must obviously be- 


instituted against the parties in possession. 

The position of alienees deriving title 
pendente lite is of course different, because 
they will be bound by the result of the suit 
against the alienee; but where the pur- 
chaser from the guardian had alienated the 
whole or a portion of the property before 
the suit, the alienee from the purchaser 
will certainly not be bound by any adjudi- 
cation which the ward may obtain against 
the original purchaser. If the ward seeks 
to dispossess the second alienee, the question 
of the validity of the alienation must 
undoubtedly be retried, and the policy of 
Art. 44 is that a question of that kind 
should be investigated and decided within a 
period of three yéars after the attainment 
of majority by the ward, It seems to us 
fantastic to hold that even if the original 
alienee had parted with the whole property 
in favour of a stranger, the requirements of 
Art. 44 will be satisfied by obtaining a 
decree against the original alienee in the 
absence of the later purchaser and on prin- 
ciple, it can make no difference whether 
the later alienation is of the whole properiy 
or only of a part of the property. Mr. T. M. 
Krishnaswami Ayyar admitted that Art. 44 
will apply to a suit agdinst an heir or legal 
representative of the original alienee. We 
do not see how the position will be differ- 
ent as regards the purchaser from him. It 
is no doubt true that the purchaser is not 
for all purposes in the same position as an 
heir or a legal representative of his vendor, 
but so far as the property purchased is 
concerned, he is entitled to all the protec- 
tion which the vendor was entitled to and 
in that sense he is his representative though 
not a legal representative. Mr. Krishna- 
swami lyer raised a question by way of 
analogy as to the applicability of Art. 44 to 
a suit against a trespasser, who had tres- 
passed on the possession of the alienee. He 
put it to us whether even such a suit was 
to be brought within the three years’ period 
limited by Art. 41 Whether the Article 
will be directly applicable or not, it may 
be a question whether the trespasser cannot 
plead that in the absence of a suit under 
Art. 44, the title of the ward had been 
extinguished by the operation of s. 2%, 


6. id. KASIM ALI v. RATNA MaNixKA MUDALIAR (MADR) 


18116 - 


Limitation Act. Whatever may be the 
position of atrespasser, a person claiming 
litle under the original alienee 
certainly say that till that alienation is 
tats his possession cannot be disturb- 
ed. ae 
We accordingly hold that as against 
defendants Nos. 17 and 13, the suit would 
be barred ifthe alienation in their favour 
is real and they had taken possession in ` 
pursuance thereof prier tothe date of the . 
suit. The circumstances relied on by the 
learned Subordinate Judge that the 
encumbrance certificate obtained by the.. 
plaintiff did not disclose the alienation 
in tbeir favour,seems' to us of no con». 
sequence. It has not been suggested that 
this omission was the consequence of any 
fraud played by these defendants. If it 
wasa mistake, either of the plaintiff in 
wording his application or of the office in 
granting the certificate, it is of no avail to | 
the plaintiff. Defendants Nos. 17 and 18 . 
are the wife and brother-in-law respectively 
of defendant No. 1 and the plaint contains 
a Specitic allegation that the alienations 
in their favour are nominal. The bearing 
of this question on the plea of limitation 
does not seem to have been very clearly 
realized in the Court below. There are no 
doubt some statements in the evidence 
bearing upon the nature of the alienations 
in favour of defendants Nos. 17 and 18, 
but having regard to tae interests involved, 
we do not think it proper to decide this 
question upon the existing evidence. It - 
will be fair to have a specitic issue raised 
on the point and to give an opportunity 
to both the parties to lead evidence bearing 
upon the question whether the sales by 
defendant No. L in favour of defendants 
Nos.17 and 18 were nominal transactions 


and whether these defendants were in pos-- ` 
the = 


session of the properties covered by 
sale deeds in their favour, before the date 
of the suit. 

The only other question remaining for 
consideration is the relief that plaintiff is 
entitled to as against defendant No.1 and 
as against defendants Nos. 17 and 1s if 
the suit as against the latter should be 
held to bein time. Some of the properties 
covered by Ex.3 have been acquired by 
the Guvernment under the Land Acquisition 
Act and the compensation amount has 
been paideither to defendant No. 1 or 
to defendants Nos. 17 and Ls. Theclaim 
of the plaintiff to a share of the amount 
Paid to defendants Nos. 17 and lë will, to 
some extent, depend on the question of 
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limitation abové referred to. As regards 
defendant No.1, there is no plea of limi- 
-tation; but there is a claim made by him 
for the value of improvements, The evi- 
dence undoubtedly shows that he has 
made . some improvements but in the view 
that the lower Court took, it was unneces- 
sary to give a definite finding on this point. 
In -respect of the properties in defendant 
No. l's possession, the plaintiff will be 
entitled to recovera walf share subject to 
the obligation to re-imburse defendant No. 
ltc the extent to be presently mentioned. 
He. will also be entitled toa half share of 
the amount of compensation received by 
defendant No.1 subject to the like obliga- 
tion,. Though we have held that the alie- 
nation in favour of defendant No. 1 was 
not, warranted by law, wesee no reason to 
think that defendant No. lis not entitled to 
the benefit of s. 51, Transfer of Property 
Act.) The circumstances justify the con- 
clusion that he must have bona fide believ- 
ed that he was absolutely entitled to the 
property. ; 

The lower Court will have to determine 
how far thè property in his possession or 
the compensation amount received by 
defendant No. 1 was enhanced as a result 
of the improvements effected by him after 
his purchase and defendant No.1 will be 
entitled to credit therefor. The principle 
to be applied is indicated by the Privy 
Council in Kedar Nath v. Mathumal (4) at 
p. 564*. After making this deduction, 
defendant No. 1 will also be entitled to 
reerimbursement in respect of a proportion- 
ate share of the sum of Rs. 1,125, which 
was undoubtedly a binding debt and also 
a like share in respect of the balance due 
under sEx. Bon thedate of Ex. 3 after 
making allowance for the endorsements 
made up to December 2, 1903. The liability 
in respect of these two sums will have to 
be distributed on all the properties covered 
by Ex. 3 and only a corresponding portion 
will be deducted in respect of the proper- 
ty in the possession of or the compensation 
Teceived by defendant No. 1. If. the 
Court should ultimately hold that the suit 
isin time even as against defendants 
Nos. 17 and 18, a similar calculation for 
improvements, ifany, made by them, as 
also a proportionate share for which they 
can claim credit in respect of the sum of 

(4) 40 O 555; 18 Ind. Cas. 946; 77 P R 1913;17 O 
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Rs 1,125 and thé balance under Ex, B 
must also be determined. Ifthey are in 
possession of any of the proparties covered 
by Ex. 3, the plaintiff will be entitled to 
recover a half share therefrom just as in the 
case of the properties, if any, in the pos- 
session of defendant No. 1, but this again 
will be subject to the same Obligation to 
recoup them in respect of the improve- 
ments and in respect of the liability to 
the two items of debt. On amounts, if 
any, found due to the plaintiff after the 
above dedactions had been made, the 
plaintiff will be entitled to interest at 
6 per cent. per annum from July 1, 
1930, to date of payment. 

In the result the appeal is dismissed go 
far as it relates to the properties covered 
by Exs. 2,J, K aud I. Defendants Nos. 
5 and 6 will be entitled to their costs of 
the appeal. Tothe extent necessary to 
give relief to the plaintiff on the lines 
above indicated, the decree of dismissal 
is set aside, so far as it relates to the pro- 
Ex. 3. The case will 
be remanded to the lower Court for framing 
an issue on the lines suggested above in 
respect of the sale in favour of defendants 
Nos. 17 and 18 and for disposal of the 
other questions above indicated in the light 
of the foregoing observations. The costs 
of the appeal, so faras it relates to the 
properties covered by Ex. 3 will be pro- 
vided for in the revised decree of the lower 
Court, s 

N.-D. Order accdrdingly, 


Tren manna 


LAHORE HIGH COURT 
Second Appeal No. 1113 of 1938 
November 16, 1938 
Skemp, J. 
DASONDHI AND OTEERS—PLAINTIFFg—=~ 
APPELLANTS 
versus 
MILKHI RAM AND ANOTAER —DRRENDANTA 
— RESPONDENTS 

Evidence Act (I of 1872), s.90—Deeds more than 30 
years old produced as instances of custom—Admissibili- 
ty—Post litem judgments, admissibility to prove tran- 
sactions~—Custom— Proof of—Judyments can be pro- 
duced as instances—Recttals about judgments cannot 
be relied—Custom (Punjab)—Village Mazara Ding. 
rian, Taksil Garh Shankar, District Hoshiarpur — 
Non-proprietor, can alienate sites and houses, 

Ina case where the deeds more than 30 years old 
are being produced as instances and not as founda~ 
tion of title, the Oourt should accept all the deeds 
more than 30 years old irrespective of the fact 
whether they come from proper custody or not. 

It is only ‘judgments’ which can be produced as 
instances in order to prove the existenceor non-exigte 
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ence of a particular custom, But if such judgment 
is not produced, a Judge's recitale about such judg- 
ment cannot be relied on, Inder Singh v. Fatek 
Singh (1), relied on. 

As the wording of s. 13, Evidence Act, under which 
judgments can be let in as evidencing transactions or 
instances is all in the past tense, the judgments 
subsequent to the suit in which they are relied on as 
evidencing the particular transaction or instances 
in dispute are not admissible in evidence. Jhingur 
Raut v. Emperor (2), relied on. 

In village Mazara Dingrian, Tahsil Garh Shankar, 
in District Hoshiarpur non-proprietors have a right 
to alienate the sites under their houses as well as the 
houses standing thereon. 

§. A, from the decree of the Senior 
Sub-Judge, Hoshiarpur, dated March 30, 
1937. 

Mr. K.C. Bedi, for the Appellanis. 

Mr, Achhru Ram, for the Respondents. 

Judgment.—The substantial question 
in this second appeal is, whether non- 
proprietors of Mauza Mazara Dingrian, 
Tahsil Garh Shankar, District Hoshiarpur, 
have a right to sell the sites under their 
houses in addition to the superstructures. 
The house now in question was sold by 
one Jowahar, a Kahar of the village, to 
Maru, another Kahar; in 1923. Maru sold 
it to Milkhi Ram, a Brahmin and a none 
proprietor, on August 7, 1930. He had 
previously sold it to Sansari, a Jat of the 
village, and there was litigation between 
Sansari and Milkhi Ram which was com- 
promised by Sansari giving up his rights 
in favour of Milkhi Ram for Rs. 100. The 
compromise was effected in March 1933. 
On December 1, 1932, six proprietors of 
the- village sued for the ejectment~ of 
Milkhi Ram on the ground that Maru was 
a non-proprietor in Patti Momanpur in 
which the plaintiffs were co-sharers and that 
he had no right to sell the property. There 
were elaborate pleadings and 12 issues 
were framed, but the trial Judge granted 
the plaintifs a decree on the finding that 
non-proprietors in the village were not 
proved to have a right to alienate the sites 
under their houses, The matter was taken 
on appeal to the learned Senior Subordinate 
Judge who found (1) that the suit should 
bave been dismissed since there was no 
finding that the property was held by the 
defendants as non-proprietors in Patti 
Momanpur, the original pleadings; (2) that 
there was in village Mazara Dingrian a 
custcm whereby non-proprietors could sell 
the sites under their houses. 

The matter has come here on second 
appeal on a certificate granted by the learned 
Judge and I have heard arguments of much 
interest from Mr. K. O. Bedi for the appel- 
Tepts apd Mr, Achhru Ram for the respone 
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dents. In my opinion, the judgment of the’ 
Senior Subordinate Judge is wrong on the: 
first point. In para. 2 of the amended. 
plaint, the plaintiffe did indeed plead that 
Maru cccupied the house in dipute as a 
tenant and non-proprietor under the pro- 
prietors of shamilat Patti Momanpur. The 
trial Court held that this was not proved, 
but in para. 9 of the amended plaint the 
plaintiff said: S 
“His be not proved that the site in question is 
situate in Patti Momanpur...and that the plaintiffs 
are the proprietors of Patti Momanpur, and if it 
be proved that the site in question forms part of 
the village abadi, the plaintiffs are from amongst 
the proprietors of the village and the sale in question: 
hae been effected without the consent of the pro-, 
prietors and defendant No. 2 had no right to sell.” - 
The point of the learned Senior Subordi- 
nate Judge is that it was not explicitly said 
by the plaintiffs in para. 9 that Maru held 
under them as proprietors of the village but 
I think the meaning is implicit there and 
that the decision of the learned Appellate 
Judge is too technical on this point. The 
main point, however, is whether it has been’ 
proved that non-proprietors have a ‘right to 
sell. The peculiar feature in this case is 
that by agreement all the evidence in a` 
previous case about a similar question was 
let in in this case; there is more evidence on 
this previous record than on the present’ 
record. In the previous case there were 29 
witnesses in favour of the non-proprietors’ 
right to sell: six of them were proprietors 
giving evidence against their own interests; 
23 were other persons. In ‘the present 


‘case Dasaundhi, the lambardar, the leading 


plaintiff, had toadmit that he had attested 
four sale deeds by non proprietors. So’ 
much for the oral evidence. As to instances, 
the Courts did not agree as tothe evidence 
to be admitted from the previous cabe. It’ 
appears from the judgments that the trial’ 
Judge excluded a number of instances over 
30 years old in the previous case because 
it was not proved that these deeds came 
from proper custody. In my opinion that 
is altogether too technical. In a case like 
this where the deeds are only being pro- 
duced as instances and not as foundation of 
title, 1 would accapt all the deeds more than 
thirty years old. 


_ Mr. Achbru Ram prepared a list of the 
instances which was shown to the learned 
Counsel for the appellants. According to 
this, it appears that, in all, since the 
year 1865, there have been eighty-four 
sales effected in the village of which 
twenty-four were by proprietors. For the 
purposes of the case, as it is in evidence 
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that the proprietary body was exclusively 
Jat, all sales by Jats are deemed to have 
been made by proprietors and sales by 
Other persons by non proprietors. There 
were eighty-four sales in all, twenty-four 
by Jats. Besides these there are three by 
non-proprietors to Jats and two by non: 
Rroprietors to persons whose caste is 
unknown. This leives fifty-five sales by 
non: proprietors cf which it was ultimately 
agreed that, in the year 1936, nine were 
still open to attack, one effected by a Jat 
and eight by non-proprietors. The year 
1936 was selected as a terminus aguo by 
Counsel for the appellants on the ground 
that the judgment of the trial Judge was 
delivered.in this year. Besides these sales 
there are thirteen mortgages by non-pro- 
prietors out of which five were subsequent 


to 1924. There are also six Oourt gales. 


in which the houses were all purchased 
by non-proprietors, and there were three 
gifts. The gifts are criticized as possibly 
being made to collaterals and as possibly 
not known tothe proprietors. Besides these 
Sales nine more have been proved on the 
present record of which seven are more 
than 12 years old. Tosumsup the evidence 
as to instances, there are sixty-four sales 
by nonsproprietors of which eleven were 
effected after the year 1924. There are 
also thirteen mortgages with possession 
effected by non-proprietors of which tive 
were subsequent to 1924. Itisin evidence 
that the village contains a hundred non- 
proprietors houses. 

‘In my opinion alienations by non-proprie- 
tors which are still open to attack are by no 
means devoid of weight. It may well be 


said that if there was not any custom premite ` 


ting sich alienations, they would have been 
attacked before 1936, but clearly they are 
not entitled to the same weigat as alienations 
which are screened by time from attack. 
The plaintifis also relied on a judgment 
of the year 1913 in which a Munsif of the 
First Olass at Hoshiarpur held with reference 
to this village that no suca custom existed. 
He said: 

“Out of 90 instances of previous slienations......18 
are shown to have taken place within five years of the 
present suit No, 15 within seven years, 8 within ten 
years, 16 within the preceding ten years and the 
rest in the preceding years. It is evident from these 
details that the practice of alienations is of compara- 
tively modern growth .The defendant has produced 
84 copy of the judgment of L. Diwan Chand, District 
Judge, dated October 24, 1907, wherein the learned 
Judge held that in Mauza Mazara Dingrian no such 
custom was proved to exist,” 

The District Judge’s judgment of 1907 was 
not produced but Mr, K. O. Bedi wished to 


181—89 & 90 
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rely on it because of its mention by L. 
Sri Kishen in. 1913. However Mr. Achbru 
Ram objected, and clearly this judgment, 
which was not produced, must be excluded, 
as it is only ‘judgments’ which can be pro- 
duced as instances, the ‘learned Judge's 
recitals thereon’ cannot be relied on: see 
Inder Singh v. Fateh Singh (1), at p. 546* 
and other rulings. The defendants wished 
to rely on a judgment of the year 1933 in 
which the contrary was held in reference 
to a sale effected on February 1, 1932. 
The present suit was lodged in 1932 and. 
they therefore wished to rely on a sub- 
sequent judgment. This cannot be premit- 
ted as the wording of s. 13, Evidence Act, 
under which judgments can be let in as 
evidencing transactions. or instances is all 
in the past tense: see Jhingur Raut v. 
Emperor (2). Nevertheless, on thé instances 
proved on the record supported by the oral 
evidence of proprietors and others and the 
fact that tbe leading plaintiff has himself 
witnessed four sale-deeds by non- proprietors, 
I think it is now proved that, in village 
Mazara Dingrian, non-proprietors have a 
right to alienate the sites under their 
houses as well as the houses standing there- 
on. The appeal is accordingly dismissed. 
The appellants are to pay the respondents’ 
costs. 

D. ` Appeal dismissed. , 
(1) 1 L 540; 59 Ind...Oas, 734; A I R 1921 Lah. 337; 
9PLRE 1921 


(2) AIR 1931 Pat. 386: 134 Ind. Cas, 625; (1931) 
Cr, Oas. 914; 32 Cr. L J 1224; 12 P L T 647; Ind. Rul, 
(1931) Pat. 481. 
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CALCUTTA HIGH COURT 
Oivil Appeal No. 56 of 1936 
R. O. Mrrree anp San, Jd. 
GOLAK BEHARI MONDAL AND ofsERss— 
. APPELLANTS 


versus 

SURADHANI DASSI AND OTHERS— 
f RE3PONDENTS < 
Will — Construction—Word malik by itself 
confers absolute estate—Defeasance clause in will 
Whether there should be gift over—Defeasance clause 
and repugnant clause—Uistinction—Succession Acè 
(XXXIX of 1925), 8. 134— Absolute estate conferred. 
on sons—Subsequent clause providing that if any 
son dies without son, his widow and daughters would 
not inherit but would only get maintenance—Clause, 

af defeasance or repugnant clause—Whether void, 
It isa cardinal principle of construction “that 
clear and unambiguous dispositive words are not 
to be controlled or qualified by any general 


expression of intention. |p. 707, col. 2.) 
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The word malik by itself in the absence of 
expression of intention to the contrary—and such 
contrary intention must be expressed in clear 
unambiguous terms~would confer on the legatee 
absolute interest. 

[Case-law relied on.] 

it is a misconception that a gift overis sine qua 
non the essence of a defeasance clause, There can 
be a defeasance clause without a gift over. Amulya 
Charan Seal v. Kalidas Sen (5), Chandidas Sinha v. 
Malina Bala Sinha (6), dissented from, 
Bhoobun Mohini Debya v. Hurrish Ohunder 
Chowdhury (7) and Kristoromoi Dasi v. Narendro 
Krishna (8), relied on. [p. 108, col. 1.] 

The distinction between a defeasance clause and 
a repugnant one is sometimes a nice one. Where 
the intention of the donee or testator is to maintain 
the absolute estate conferred on the donee but he 
adds some restrictions in derogation of the incidents 
of such absolute ownership, the clause is a repugnant 
oneand is, therefore, void. If, however, the intention 
expressed, or to be necessarily implied, is to 
extinguish the absolute estate on the happening of 
a contingency and where the effect of the termination 
of the said estate would not be the violation of any 
rule of law the clause is a defeasance clause and 
would operate according to its tenor. Govindaraja 
Aei v. Mangalam Pillai (10), relied on. [p. 708, 
col. 2. 

The exclusion by a subsequent clause of some of 
the heirs or only a class of heirs of the donee or 
legatee who has been given an absolute estate, an 
estate of inheritance, would not make the clause a 
defeasance clause but only a repugnant one, for a 
heritable estate must descend according to the 
law of the land or the personal law of the donee or 
legatee, asthe case may be, and any provision 
made for excluding some of the heira-at-law of the 
donee or legatee or a particular class of them would 
be regarded as an attempt by the donor or testator 
to legislate which cannot be permitted. The intention 
to terminate a gift or a bequest maybe an 
expressed one or may be inferred by necessary 
implication, Where it is an absolute one an estate 
of inheritance having been conterred on the donee 
or legatee and the contingency isone which is to 
happen, if at all, the moment the donee cr legatee 
dies and not earlier, that intention would be 


necessarily implied ifatthat moment of time the - 


donee’s or legatee’s absolute estate is cut down by 
the words used bythe donor ortestator to a life- 
estate, for with his death (7. e,, of the death of the 
donee or legatee) all his interest determines, nature 
doing the nnal act. An absolute estate so conferred 
can only, where there are no express words of 
conversion into a life estate, be cut down to a life 
estate if the quality of heritability be destroyed and 
that can be done by the exclusion of allthe heirs of 
the donee or legatee then living. [p. 709, col. i.| 

The testator after conferring absolute estate on 
his sons provided in a subsequent clause az under; 
“God forbid, ifany of my sons die without leaving 
any son, then his widow will not get any share ot 
the property leit by me but as long as she will live 
she will get such maintenance as my estate will 
permit; it any of my sons die leaving one or two 
daughters they, too, will not get any share but their 
marriage expenses will have to be paid from my 
estate ; if any ofthem be a widow or be not main- 
tained in her husband’s family, she, too, will have 
to be maintained... 7 

Held, that the subsequent clause could not operate 
as a defeasance clause for three reasous, Firstly, 
because it did not reduce the absolute estate to a 
lile-estate ; secondly, because it set up a line of 


GotAK BEHARL MONDAL b, BORADHANI pàssi (OAL) 


18110 


inheritance not known to Hindu Law and thirdly 
because it was a clause which was void on the 
ground that it was repugnant to the grant of an 
absolute estate. Bhoobun Mohini Debye v. Hurrish 
Chunder Chowdhury (7) and Kristoromoi Dasi v. 
Narendro Krishna (8), distinguished. [ibid.] 

©. A. frem the original deciee of the Sub- 
Judge, Birbhum, dated November 18, 1935. 

Messrs. Gunada Charan Sen, Jyotish Ch.- 
Sarkar and Dhirendra N, Sarkar, for the 
Appellants. 

Messis. Atul Chandra Gupta, Gopendra 
N. Das, Lala Hemanta Kumar and Khetra 
Mohan Chatterji, for the Respondents. 

R. C. Mitter, J—The plaintiff who is 
the principal respondeat in the appeal filed 
the suit for deciaration of her one-third 
share in the properties in suit and for 
possession by partition by metes and bounde. 
There was also a prayer for mesne profits. 
Her case is that the properties in cuit 
belonged to her father-in-law, Bisweswara 
Mondal, who, by his will, dated July 24, 
1908, executed a few days before his death, 
devised in absolute right the residue of his 
estate to his three surviving sons in equal 
shares. Her husband, Surath, the eldest of 
these surviving sons, accordingly got, in 
absolute right one-third cf the properties 
in suit and on-his death in 1809, sne, as his: 
heir, has inherited the same. The defence 
of-the contesting defendants (Nos. 1 to 3) 
is that under the said will the plaintiff has 
no right to the said share and some of the 
properties in suit are their self-acquired 
properties. The relationship of the parties 
to the suit will appear from the following 
pedigree : 


BISWESWARA MONDAL 
(died July-August 1908) 
l 








| | l It 
Kriti(pre- Surath Rajendra, Debendra, 
deceased diedJune died April died March 
Bisweswara.) 1909. 1917, 1931. 
Suradhani Gour Bha- Sarojini 
(plaintif) bini (defendant 
(defendant No, 4.) 
4 daughters. No.5.) 
| 
2 daughters. 
i 
l | | 
Golak Gokul _Brinaaban 
(defendant (defendant (defendant 
No. 1.) No, 2.) No, 3.) 


The Subordinate Judge found that the 
plaintiff Las a bhird share in the properties 
jeft by Bisweswara and that only seme of 
the properties in suit are the self-acquired 
properties of the contesting defendants. 
The last-mentioned finding is not attacked 


1939 > 


by the plaintiff-respondent but the finding 
of the learned Subordinate Judge to the 
effect that one anna share out of the two 
annas share of property No. 1 of Sch. Ka of 
the plaint is joint property of the plaintiff 
and ths defendant has been attacked Dy 
defendants Nos. 1 to 3 who are the appel- 
lants before us. They further contend that 
under the will of Bisweswara which had been 
probated in 1910, the plaintiff has no claim 
to a share of the properties left by him, that 
is they say, that the said will has been 
misconstrued by the learned Subordinate 
Judge. Thisis the principal question in 
the appeal and I proceed to consider it at 
once. The will (II 38-39) is a short will ia 
the Bengali language consisting of seven 
paragraphs. Of these, para. 1 and a portion 
of 5 (referred to hereafter as para. 5) are 
important and on their effect depend the 
rights of the parties to the suit. Paragraph 
1 runs thus: 

After my death the above-mentioned three sons 
of mine will become the maliks of the properties 
left by me in equal shares, and of them, my eldest 
son Sreeman Surath Ohandra Mondal will be the 
executor of the will. 

Taen follow three paragraphs which deal 

with the devolution of the office of executor 
and with the payments of his debts which 
were substantial in amount. The relevant 
portion of para. 5 runs thus : 
_ God forbid, if any of my sons die without leav- 
lng any son, then his widow will not get any 
share of the property left by me but as long as she 
will live she will get such maintenance as my es- 
tate will permit ; if any of my sons die leaving one 
or two daughters, they, too, will not get any share 
but their marriage expenses will have to be paid 
from my estate; if any of them be a widow or be 
not maintained in her husband's family, she, too, 
will have to be maintained .. .. ......... 

Paragraphs 6 and 7 contain provisions 
for the testator's mother. Paragraph 1 of 
the will in its terms confers an absolute 
estate, a heritable one, on each of the sons 
of the testator. There is no subsequent 
clause by which the import of the word 
malik has been cut down. That word by 
itself in the absence of expression of in- 
tention to the contrary—and such contrary 
intention must be expressed in clear unam- 
biguous terms—Home v. Pillans (1), would 
confer on the legatee absolute interest : 
Lalit Mohan Singh v. Chukkun Lal Roy (2), 
Surajmani v, Rabi Nath Ojha (3) and 


(I) (1833) 2 My. & K 15; 4 LJ (N s) Oh. 2;39 R 
R ils; 39 BE R 850 


eG 23 O 834; 24 IA 76; 7 Sar. 155; 1 O WN 387 
e A 84; 351A 17;5 ALI 67;70 LJ 181 
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Bhaidas Shibdas v. Baighulab (4). It is 
said, however, by the appellant’s Advocate 
that the general intention of the testator 
as can be gathered from the terms of the 
will was that his estate should remain in 
his family, and that intention must be 
given effect to. Icannot accept this con- 
tention, for, it is a cardinal principle of 
construction “that clear and unambiguous 
dispositive words are not to be controlled 
or qualified by any general expression of 
intention” : Lalit Mohan Singh v. Chukkun 
Lal Roy (2). I accordingly hold in agree- 
ment with the learned Subordinate Judge 
that each of the three surviving sons of 
Risweswar got by his will an absolute 
estate. 

The effect of para. 5 of the will has to 
be considered. The learned Subordinate 
Judge held that that clauee had not legal 
effect because (i) it is not a’ defeasance 
clause one bringing the bequest contained 
in para. 1 of the will under s. 134, Succes- 
sion Act, and (ii) that it is void for uncer- 
tainty. I cannot accept the second reason, 
for, so far as the intention as expressed 
therein is concerned, there is no vagueness, 
no uncertainty. The first ground on which 
the Subordinate Judge has proceeded, how- 
ever, has to be examined with cars. He has 
said that the clause is not a defeasance 
clause as there is no gift over. That is the 


only reason given in support of his views. ' 


In considering this part of the case, the said 


misconception which has also found expres- | 


sion in some of the reported decisions of 


cas 


this Court have to be cleared up. At the” 
very outset a fundamental and an elemen- ` 


tary proposition must be kept in view. If 
para. 5 of the will is a defeasance clause, 
it must be given effect to according to its 
import, but if it is a repugnant one, it must 


~ 


be discarded altogether as heing void and 


of no effect. 

A clause would be a defeasance clause if 
On an expressed contingency happening the 
testator had indicated therein to determine 
a bequest—may be a limited or an absolute 
one—made to one in the earlier part of 
the will. There may be the termination of 


that bequest with or without a gift over, 


and in the latter case the bequest so termis 
nated would either fall into the residue or 
if the bequest so terminated be itself the 
residuary one the testator's heir-at-law 
would step into the void. 


(4) 49 I A 1; 65 Ind, Oas. 974; AI R1922 PO 
193; 46 B153; 35 OL Jln 26 OWN 199515 L 
W 412; 20 ALJ 289; 42 MLJ 385;.24 Bom L R 
551 (P 0). - i 


Where, however, ` 
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there is a gift over the intention to deter- 
mine the prior bequest is patent but where 
there is none, it may be in some cases, a 
question, and a serious or a difficult one, if 
the testator did intend an extinguishment 
of such bequest. I am accordingly of opi- 
nion that it isa misconception that a gift 
over is sine qua non the essence of a defea- 
sance clause and cannot accordingly sub- 
scribe to the views expressed in Amulya 
Charan Seal v. Kalidas Sen (5), or in 
Chandidas Sinha vV. Malina Bala 
Sinha (6). In Bhoobun Mohini Debya v. 
Hurrish Chunder Chowdhury (7), there 
was no gift over on the contingency of 
Kasiswari dying without issue of her body 
and. still Sir Robert Collier said that the 
clause in question, if the contingency had 
happened, would have operated as a defea- 
sance clause and the estate would have 
reverted to the donor and his heirs. In 
Kristoromoi Dasi v. Narendro Krisana (8), 
Lord Hobhouse’ in dealing with the will 
of a Hindu gave indications at p. 39* of the 
report that a defeasance of a prior bequest 
may be a defeasance simpliciter; in that 
case all that is required is that the con- 
tingent event must happen, if at all, on the 
close of a life in being at the time of the 
gift and secondly. there may be a defea- 
sance by gift over, in which case the gift 
over must be in favour of somebody in 
existence at the time of the gift. This 
last limitation in the case of a Hindu 
donor or testator was made on the basis 
of the rule laid down in Jatindra Mohan 
Tagore v. Gnanendra Mohan Tagore (9), 
which rule has been altered in 1916 by the 
Legislature by the Hindu Disposition of 
Pioperty Act (XV of 1916). If the view 
expressed in Amulya Charan Seal v. Kali- 
das Sen (5) and Chandidas Sinha v. 
Malina Bala Sinha (6), was correct, s. 134, 
Successicn Act, would be a redundant one 
and would have to be discarded in the view 
of the fact that cases cf gift over are pro- 
vided for in s. 131. 1 accordingly repel 
the ecntention that cl, 5 if it has expressed 
the intention of terminating the absolute 
‘bequest to the scns or any of them made in 
para. }, cannot be ccnsidered a defeasance 
clause simply because there is no gift over 


on the contingency mentioned therein. 

(5) 32 O 861; 1 O L J 270. 

(6) 41 O W N 432. 

(7) 4 O 23; 51 A138; 3 Sar. 615; 3 Suther. 537; 2 
OL R 339 (P 0). 

(8) 16 O 383; 16 I A 29; 5 Sar 285 (P O). 

(9) (1872) 1 A Sup. Vol 47,18 W R 359; 9 B 
L R 377; 2 Suther. t92; 3 Sar, 85 (PO, 
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The distinction between a defeasance 
clause and a repugnant one is sometimes a 
nice one. One useful test has been formus 
lated by the Madras High Court in 
Govindaraja Pillai v Mangalam Pillai (10), 
p. 913%. Where the intention of the donor 
or testator is to maintain the absolute 
estate conferred on the donee but he adds 
some restrictions in derogation cf the in- 
cidents of such absolute ownership, the 
clause is a repugnant @ne and is, therefore, 
void. If, however, the intention expressed, 
or to be necessarily implied, is to exting- 
uish the absolute estate on the happening 
of a contingency and* where the effect of 
the termination of the said estate would 
not be the violation of any rule of law, the 
clause is a defeasance clause and would 
operate according to its tenor. 

The exclusion by a subsequent clause of . 
some of the heirs or only a class of heirs of 
the donee or legatee who has been given an 
absolute estate, an estate of inheritance, 
would not make the clause a defeasance 
clause but only a repugnant one, for a heri- 
table estate must descend according to the 
law of the land or the personallaw of the 
donee or legatee, as the case may be, and 
any provision made for excluding some of 
the heirs-at-law of the donee or legatee or 
a particular class of them would be regard- 
ed as an attempt by the donor or testator 
to legislate which cannot be permitted. 
This principle is well-established and has - 
been illustrated by the Judicial Committee 
in recent times in Raghunath Prasad Singh 
v. Deputy Commissioner, Partabgarh (11), - 
and Sarajubala Debi v, Jyolire 
moyee Debi (12). The intention to ter- 
minate a gift or a bequest may be an 
expressed one or may be inferred by neces- 
sary implication. Where itis an absolute - 
one, an estate of inheritance having been 
conferred on the donee or legatee and the 
contigency isone which is to happen, if 
at all, the moment the donee or legatee 
dies and not earlier, that intention would 
be necessarily implied if at that momeat of 

(10) 63 M L J 911; 139 Ind. Cas, 867; AIR 1933 
Mad. 80; Ind. Kul, (1932) Mad. 808; 36 L W 733; 
(1932) M W N 1277. 

(11) 56 I A 372; 120 Ind. Cas: 641; AIR 1929 
P O 283; 4 Luck, 483; 51 O L J16; 30 L W 619; 


6 OW N 862; 340 W N 61; (1929) A L J 1265; 
Ind. Rul. (1930) P O 1; 32 Bom. L R 129; 58M LJ 


1 (PO). 

{i2) Xe 1A 270; 134 Ind. Cas, 618; A IR 1931 
PO it; 59 O 142; 54 O L J 393; (1931) A L J 
555; 330 W N 903; 34 LW 51; 8 O WN 944; 33 
Bom. LR 1257; (1931) M W N 989; Ind. Rul. (1931) 
PO 296 (P 0). 
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time the donee’s or legatee’s absolue estate 
jis cut down by the words. used by the 
donor or testator to a. life-estate, for with 
his death (7. e. of the death of the donee or 
- hegatee) all his interest determines nature 
doing the final act. An absolute estate so 
conférred esn only where there are no 
express words of conversion into a life- 
estate be cutdown to a life-estate if the 
quality of heritability be destroyed and 
that can be done by the exclusion of all 
the heirs of the donée or legatee then liv- 
ing. In Bhoobun Mohini Debya v. Hurrish 
Chunder Chowdhury (7), the contingency 
was Kassiswari’s dying with issue of her 
body. Ex-hypothesi for the defeasance to 
operate her issues, who would have been 
her heirs according to Hindu Law, are to 
be non-existing at the time of her death 
andthe further provisions that “on other 
heirsof hers” were to take. The absolute 
estate that was conferred on her was, there- 
fore, cut off from all her heirs who may 
possibly be living at her death. Paragraph 
5 of the will before us has no such effect 
for only the widows and the daughters of 
the sons of the testator, two only out of a 
large number of the possible heirs, are de- 
prived by the testator. If Surath had died 
leaving a pre-deceased son's son or grandson 
or if he had died without a widow or a 
married daughter or a daughter with male 
issue but leaving a daughter's son or a 
more distant heir, e, g., his mother, the 
said paragraph according to its intent, 
would have left it free to those persons to 
inherit from Surath. For these reasons I 
hold that para. 5 of the will cannot be con- 
- strued as a defeasance clause but must be 
taken to bea repugnant clause as so void. 
The, plaintiff, therefore, notwithstanding 
the provisions of the said paragraph has 
inherited from her husband, because the 
- estate of inheritance given to her husband 
by para. 1 has not been destroyed or cut 
down to a life-estate by para. 5. The 
plaintiff has accordingly title to those pro- 
perties which were originally the proper- 
ties of her father-in-law, Bisweswara. 
There now remains the question whether 
<. one-anna out of the two’annas of property 
No. 1 of Sch. Ka isto be regarded still as 
a part of Bisweswara’s properties. Jt is 
admitted that it originally belonged to him. 
But the case of the contesting defendants 
isthat it was sold after Bisweswara's death 
to one Purna Mondal and the latter made 
a gift to Debendra. That is how they claim 
it to be their self-acquisition. In the plaint 
the conveyance to Purna Mondal and other 
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dealings by Debendra are characterized 
as collusive and paper transactions. We 
have already held that in a separate order 
recorded by us that in arriving at his con- 
clusions the learned Subordinate Judge 
wrongly excluded two documents, and we 
have admitted themin evidence. In this 
state of things, it would not be proper for 
us to adjudicate upon this question of self- 
acquisition without giving the plaintiff an 
opportunity to further cross-examine such 
of the defendant's witnesses who have given 
evidence on these two documents and of 
leading rebutting evidence. I accordingly 
set aside only this portion of the learned 
Subordinate Judge’s judgment and decree 
and send the case back to him to adjudicate 
upon this point and this point only after 
carrying out the directions as set forth 
above. In all other respects, the decree of 
the Subordinate Judge is confirmed. [f 
there is delay in partitioning the properties 
by metes and boundsor in the plaintiff 
getting possession and if the properties 
require preservation, he would give the 
plaintiff Jeave to make such applications as 
she-may be advised to make for safeguard- 
ing her interests. ’ 

There now remains the question of costs. 
The suitis not one for administration nor 
one for construction of the will. I cannot, 
therefore, accede to the request of the learn 
ed Advocate forthe appellants that the 
costs of all parties should come out of the 
estate. But the rights of the parties de- 
pended upon the construction of the will, 
which was a difficult one. In these circum- 
stances I think that the decree made by 
ths lower Court regarding the amount of 
court-fees should be allowed to stand, but 
the parties should themselves bear all other 
costs of the Court. below upto this stage 
and the costs of this appeal. The decree 
of the lower Court is accordingly modified 
as indicated above and the case remand- 
ed to the lower Court for the decision of the 
point relating to one anna out of the two- 
annas share of property No. 1 of Sch. Ka 
of the plaint. Let the records be sent down 
as early as possible. ; 

Sen, J.—This appeal is by defendants 
Nos, 1to 3 and it arises outcfa suit for 
a declaration of the plaintiff's title tocer- 
tain land, for possession thereof after 
partition and for mesne profits. The case 
ofthe plaintiff briefly is as follows: The 
property in suit belonged toone Bisweswara 
Mondal. He died leaving three sons Surath 
Rajendra and Debendra. Surath died in 
1316 B. S. leaving a widow Suradhani Dassi 
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who is the plaintiff and four daughters ; 
Rajendra died in 1324 B.S. leaving a 
widow Gourbhabini who is defendant No. 5 
and two daughters. Debendra died in 
1337 B. S. leaving a widow Sarojini whois 
defendant No. 4 and three sons Golak, 
Gokul and Brindaban who are defendants 
Nos, 1, 2 and 2, respectively. I give below a 
genealogical table for easy reference : 


BISWESWAR MONDAL 
| 








| l | 
Surath, Rajendra, Detlendra, 
married married married 
Suradhani Gourbhabini Sarojini 
(plaintiff). (defendant (defendant 
; (No. 5.3 No. 4) 
| | | 
Golak Gokul Brindaban 
(defendant (defendant (defendant 
© No.1) No. 2.) No. 3.) 


Bisweswar left a will by which he dis- 
posed of his property. The material clauses 
of the will are cls. 1 and 5 which are as 
follows : : 

Q) After my death the above-mentioned three 
. Bong of mine will become the maliks (owners) of 

the properties left by me, in equal shares, and of 
them my eldest son Sriman Surath Chandra Mondal 
will be the executor of this will. 

(5) God forbid, if any of my sona die without 
leaving any son, then his widow will not get any 
. Share of the property left by me but ag long as she 

will live, she will get such maintenance as my 
estate will permit; if any of my sons die leaving 
one or two daughters, they will not get any share 
but their marriage expenses will have to be paid 
from my estate; if any of them be a widow or 
be not maintained in her husband's family, she 
too, will have to be maintained. 1 have got one 


widowed daughter-in-law. I have already made ` 


provision for her maintenance and for the Deb- 
sheba, separate properties have been endowed as a 
debuttar. 


‘The plaintiff's contention isthat by this 
will each of the sons was left one-third 
. Share in the property of Bisweswar abso- 
lutely and that on the death of Surath, the 
plaintiff as his widow and heir has inherited 
this one: third share in the property in suit 
notwithstanding the provisions of el 5 
which the plaintiff asserts is void and of 
no effect. On these allegations the plain- 
tiff sued for declaration of her title to a 
one-third share in the property left by 
Bisweswar and for partition and possession 
thereafter together with mesne. profits. 
The -defendants raised many defences but 


only two of them need be stated as the 


others were abandoned in this Court. 15 
is conceded that cl. 1 of the will, each of the 
sons of Bisweswar wasgiven an absolute 
_ heritable interest in the property in suit 
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but itis contended ihat this interest was 
liable tobe defeated on the happening of 
the events mentioned in cl. 5 of the will. 
It is the defendant's case that on the death 
of Surath without any maleissue the be- 
quest to Surath ceased to have effect and 
the property passed as on intestacy to the 
other keirs of Bisweswar, tLe plaintif get- 
ting nothing. The next defence relutes to 
property No. 1 of Sch. Ka. This property, 
it is. admitted by the defendants, belonged 
to Bisweswar, buta one-anna share of it 
was sold to satisfy adebt of Bisweswar. 
The purchaser of this one-anna share in 
the pre perty subsequently made a gift of it 
to Debendra. This property according to 
the defendant is Debendra’s self-acquired 
property and the plaintiff has no interest 
whatsoever in it. . 


The learned Bubordinate Judge has held 
in favour of the plaintiff as regards the 
first line of defence for reasons which I 
shall discuss presently. He has declared the 
plaintiffs’ title to a one-third share in the 
plots mentioned in Sch. Ka cf the plaint 
excluding certain plots thereof and he has 
passed a preliminary decree for p:rtition. 
As regards the second point also, the learned 
Subordinate Judge has found in favour of 
the plaintiff. The defendants relied on two 
documents for this part of their case, viz. 
a satisfied mortgage bond executed by Bis- 
weswar Mondal in favour of Indra Narain 
Chakravarti and a kobala executed by 
Rajendra Mondal and another in favour of 
Purna Chandra Mondal. These documents 
were tendered in evidence but were rejected 
on the ground that they had been filed at 
too late a stage of the suit. The defendants 
appeal against this decision. x 

I take up for consideration the first point 
raised by the appellants, viz. that accord- 
ing to the terms of the will the interest 
bequeathed to Surath was defeated on his 
death without male issue and that the 
property thereafter reverted to the heirs 
of Bisweswar as on an intestacy. It is admit- 
ted by the learned Advocate for the appel- 
lants that by cl. 1 of the will an absolute 
heritable interest was granted to each of 
Bisweswar's scna in the property left by 
him. Indeed the words used in cl. 1 leave 
no scope for any other interpretation. The 
word: malik means a person having an 
absolute interest in the property of which 
he is being made malik, This. was the 
interpretation put on the word by Lord 
Davey in Lalit Mohan Singh v. Chukkun 
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Lal Roy (2). At p. 88* his Lordship says: 

“Nor was it disputed that the words of gift to the 
appellant were such as to confer on -him also an 
heritable and alienable estate. The words ‘become 
owner (malik) of all my estates’ and properties 
would, unless the context indicated a different 
meaning, be sufficient for that purpose even with- 
out the words ‘enjoy with son, grandson and so on 
in succession’, which latter words are frequently 
used in Hindu wills, ete.” 

The only question for decision therefore 
is whether the terms of cl. 5 “have, in the 
circumstances whigh have happened, the 
effect of defeating this absolute gift or 
bequest granted in cl. 1. The learned 
Subordinate Judge answers this question in 
the negative and he gives the following 
Teasons in support of his view. First he 
says that the bequest of an estate of inheri- 
tance cannot be defeated because there is 
no provision in the will for a gift over to 
‘anyone. He seems to think that there can- 
not be a defeasance unless there is a gift 
ever. Then he says that as there is no gift 
over, the terms of cl. are void for 
uncertainty under s. 89, Succession Act. 
Apparently ss. 124, 131 and 134, Succes- 
sion Act, were relied upon by the de- 
fendants. The learned Subordinate Judge 
disposes of this argument by saying merely 
that these sections have no application. 
Learned Advocate for the appellants con- 
tertds that a bequest or gift may be defeated 
without there being a gift over and he 
refers us to s. 134, Succession Act. Next 
he points out that the learned Subordinate 
Judge's view that cl. 5 of the will is void 
for uncertainty is incorrect. The argument of 
the learned Advocate for the appellants, as I 
understand it this: The testator granted 
an absolute heritable estate to each of his 
three sons by cl. 1 but he provided by cl. 5 
that in the case of each son this estate shall 
be defeated and the bequest shall cease to 
have effect if he dies without ason leaving 
a widow and daughters. He points out that 
Surath died leaving 2 widow and daughters 
ouly and that thereupon the bequest to 
him ceased to have effect. He relies on 
s. 134, Succession Act. He also relies on 
the cases in Bhoobun Mohini Debya v. 
Hurresh Chunder Chowdhury (7), Krisioromoi 
Dasi v, Narendra Krishna (8) and ona 
passage to be found in the judgment of the 
case in Govindaraja Pillai v. Mangalam 
Pillai (10). His argument is that an ab- 
solute estate may be granted with a clause 
of defeasance on the happening of a contin- 
gency and that where such clause is 
. not a violation of any rule of law, ths 
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original estate is curtailed upon the haps 
pening of that contingency, cl. 5, he argued 
is such a clause of defeasance, Learned 
Advocate for the respondent in an argument, 
which was remarkable for its lucidity and 
conciseness, contended that an absolute 
estate can be created with a provision that 
it shall be reduced to a life-esta'e on the 
happening of a certain event without there 
being any gift over. To use his own words 
he concedes that there can be a defeasance 
‘simpliciter; but he saya that cl. 5 cannot 
operate as a defeasance clause for three 
reasons, Firstly, because it does not reduce 
the absolute estate left to Surath by el. 1 
to a life-estate; secondly, because it sets up 
a line of inheritance not known to Hindu 
Law, and thirdly, because it isa clause which 
is void on the ground that it is repugant 
to the grant of an absolute estate contained 
in cl. 1. 

In my opinion the view of the learned 
Advocate for the respondent must prevail 
and for all the reasons given by him. In 
cl. 5 all that the testator says is that if 
Surath dies without leaving a son, his widow 
or daughter shall not inherit the property 
but shall only get maintenance and certain 
other payments. This clause is not such a 
clause as is contemplated by 8. 134, Suc- 


cession Act, which is as follows: m 
“A bequest may be made with the condition 
superadded that it shall cease to have effect in 
case a specified uncertain event shall happen or in 
case a specified uncertain event shall not happen. 


The words “shall cease to have efect” 
are important. They mean that the 
beg ıest shall have no effect at all. Sec- 
tion 134 contemplates a case when the 
condition superadded has the effect of 
completely destroying the bequest on the 
happening of a specified uncertain event or 
on a specitied uacertain event not happen- 
ing. It has nothing to do with a case 
where a gift absolute is merely modified or 
curtailed. Clause 5 of the will does not 
explicitly or impliedly provide that the 
bequest to Surath shail fail on his dying 
without a son or witnout male issue. It 
merely stipulates that if he leaves no son, 
his widow and daughters shall not inherit, 
It leaves untouched toe right of inuerit- 
ance of any other possible neir of Sarath; 
it merely precludes two specitied types - 
of heirs from inheriting. The bequest is 
thus not destroyed completely. In these 
circumstances, 8. 134, succession Act, can 
have no application. If the matter be 
considered apart from the provisions of 
s. 134, it isalso clear that cl. 5 can have 
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no effect. It is not a defeasance clause 
inasmuch as it does not indicate an inten- 
-tion to defeat the absolute bequest. Learned 
‘Advocate for the appellants relied upon a 
‘passage of a judgment in Govindaraja 
Pillai v Mangalam Pillai (10), where his 
‘Lordship, Sundaram Chetty, J., dis- 
tinguishes between repugnant provision 
anda defeasance clause and he argues 
‘that cl. 5 of this will comes within the latter 
category. The passageis as follows : 

“The distinction between a repugnant provision 
-and a defeasance provision is sometimes subtle, 
. but the general principle of law seems to be that 
where the intention of the donor is to maintain the 
absolute estate conferred on the donee buthe simply 
adds some restrictions in derogation of the inci- 
. dents of such absolute ownership, such restrictive 
clauses would be repugnant to the absolute grant 
“and therefore void; but, where the grant of an 
` absolute estate is expressly or impliedly made sub- 
- ject to defeasance on the happening of a contin- 
gency and where the effect of such defeasance 
would not bea violation of any rule of law, the 
original estate is curtailed andthe giftover must 
“be taken to be valid and operative.” 


- - Jn my opinion cl 5 cannot be said to fall 
within the description of a defeasance clause. 
There is no express or implied provision 
that the bequest to Surath shall be de- 
-feated. Olause 5 merely restricts certain 
‘person from inheriting; it merely adds 
restrictions in derogation of the incidents of 
the absolute grant given incl. 1 andis 
therefore a repugnant provision. 

` Again cl. 5 is vcid as it lays down a 
line of succession unknown to Hindu Law : 
‚Jatindra Mohan Tagore v, Genanendra 
Mohan Tagore (9). What the testator 
“stipulates in cl. 5 is that a certain class of 
persons who under the Hindu Law may 
succeed to the estate as heirs shall be 
barred from inheriting the property. 
‘This amounts to an attempt tolay down 
a line of succession unknown to the law. 
It is now well-settled that this cannot be 
permitted. There can be no doubt, as their 
Lordships of the Privy Conncil have said 
in Bhochun Mohini Debya v. Hurrish 
Ghunder Chowdhury (7), that a Hindu may 
grant an absolute estate defeasible in the 
‘event of a failure of issue living at the time 
of the donee’s death. 

But it is an entirely different thing to 
‘pay that a preson can grant an absolute 
estate and then provide that it will descend 
ina particular way on the happening ofa 
certain event as has been done in the 
‘present case. I also agree with the pro- 
position stated by the learned Advocate for 
the respondent that where it is sought to be 
established that an absolute estate granted 
in ons part of a will has been defeated 
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by asubsequent clause, it must be shown 
that the defeasance clause shuts out all. 
heirs from inheriting and reduces the herit- 
able estate to a life-estate. A defeasance 
clause by its very terms means a clause 
which defeats or destroys. An absolute 
estate of inheritance cannot be defeated 
unless the quality or attribute of ` herit- 
ability is destroyed. A clause, which does 
notcompletely destroy the heritability of 
estate but merely modjfies it or interferes 
with the course of succession, cannot 
therefore operate as a defeasance clause. 
In Bhoobun Mohini Debya v. Hurrish 
Chunder Chowdhury 47), the defeasance 
clause in the grant was given effect to on 
the interpretation that all the heirs of the 
dcnee were shut out on the donee dying 
withoutissue. Their Lordships interpreted 
the deed as granting to the donee an 
absolute heritable estate which was 
defeasible on the donee dying without 
issue and which was in such event to 
revert to the donor and his heirs. 
The facts of the present case are quite ` 
different. As regards ihe case in Kristoromot 
Dassi v Narendro Krishna (&), I am 
urable to see any similarity between the 
clauses which their Lordships had to deal 
with and the clauses of the will under 
consideration. In that case the testator 
gave a life-interest to his daughter in 
certain property with remainder to bis two 
half brothers with stipulation that on tkeir 
death the property would be inherited by- 
their “heirs male of the body” and that on 
the failure of such heirs, the property would 
go to the son or sons of the daughters. 
Their Lordships held that the gift of an 
estate of inheritance to the testator’s half- 
brothers and the heirs male of their bodies 
is contrary to law and void and that they 
took a Jife-interest in remainder expectant 
on the death of the sister of the plaintiff. 
There was no gift ofan absolute estate 
either to the daughters or to the half- 
brothers. Idonot think that this case is 
of much assistance in construing the terms 


.of this will except in so far as it expresses 


certain general principles which, 
opinion, support the contentions of the 
respondents. There is a passage in the 
judgment which has erroneously been 
interpreted as laying down the principle 
that there cannot bea defeasance without 


in my 


-a gift over. The passage occurs at p. 39* and 


is as follows: 
“In stating the rule relating to the defeasance of 
a prior absolute interest by a subsequent event, it 
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is, important to add, first, that the event must 
happen, if at all, immediately on the close of a 
‘life in being at the time of the gift, as was laid 
down in Sreemutty Soorjeemoney Dossee v. Deno- 
bundoo Mullick (13), and secondly, that a defeasance 
by way of gift over must be in favour of some- 
‘body in existence atthe time ofthe gift, as laid 
down in Jatindra Mohan Tagore v. Gnanendra 
Mohan Tagire (9)." 
Their Lordships here were dealing with 
.a defeasance by a gift over and they state 
-the conditions under which such a defeas- 
‘ance can take effect, They do not state 
“that there cannot be defeasance simpliciter 
without a gift over. The next few lines 
in the judgment where they say “the case 
in Bhoobun Mohini Debya v. Hurrish 
-Chunder Chowdhury (7), conforms to all 
these rules. There was no gift over in 
that case,” makes this perfectly clear. I 
am of opinion that cl. 5 of the will is void 
inasmuch asitis merely repugnant to the 
absolute grant contained in cl. l and in- 
asmuch as it does not indicate an inten- 
tion in the testator that the absolute grant 
should be defeated on the happening of the 
‘events mentioned in cl. 5. It is also of 
no effect on the ground that it strives 
‘to Jay down a line of successicn unknown to 
law and on the ground that it does not 
defeat the absolute estate by reducing it 
‘toa life-estate. I now take up for consi 
‘deration the second point urged on behalf 
of the appellants regarding a one anna 
“share in the property No. 1 of Sch. Ka. 
The defendants tendered in evidence two 
‘documents in support of this part of their 
‘ease but they were rejected on the ground 
‘that they were filed at a very late stage of 
the case. They complained that without 
these documents they cannot establish this 
part of their case and they applied for the 
‘admission of these documents in evidence. 
We have in a separate order acceded to 
‘this prayer and have admitted these 
-documents in evidence for reasons given 
therein. The plaintiff contends that she 
should be given an opportunity of cross 
“examining witnesses and adducing rebutting 
‘evidence on this point. This appears to me 
to be a reasonable request which should be 
granted. 
In the circumstances mentioned above 1 
am of opinion that the decision of the 
' learned Subordinate Judge should be upheld 
in so far as he has decided that plaintiff 
has succeeded to the interest of her husband 
Surath in the property bequeathed to him by 
Bisweswar. Tha case must, however, be 
remanded for the consideration of one pvint 
: aa 9M I A 123; 1 Suth. 291; 1 Sar. 837 
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only, viz. whether the one anna share in 
property No. 1 of Seh. Ka was the self- 
acquired property of Debandra, father of 
defendants Nos. 1 to 3 aud brother of defen- 
dant No. 5, or whether it is property in whick 
the plaintiff has title as heir of Surath. In 
view of the conclusions arrived at, I concur 
in the order and directions passed and 
given by my learned brother. 


D. Case remanded. 
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LAHORE HIGH COURT 
First Appeal No. 51 of 1938 
June 16, 1938 
ADDISON, Ac. C. J. AND Din MOHAMMAD, J. 
Fiem KISHEN SINGH-SANT RAM— 
PLAINTIFF ~APPELLANT 
Versus 
Firm SALIG RAM-BHAGAT RAM— 
DEFENDANT — RESPONDENT 

Civil Procedure Code (Act V of 1908), a. 153, 
0. XXX, r. 1—Application by firmunder Para, 17, 
Sch, II, Civil Procedure Code (Act V of 1908), against 
another firm working in Indian State—Opposite party 
described as “firm B at Patiala through O, Manager 
and Proprietor” — Objection under 0. XXX, r. l— 
Amendment by substituting name of O in place of 
firm§, held should be allowed. 

An application under Para. 17 of Sch. II to the 
Civil Procedure Oode, was made by the Firm K 
against the Firm S working in the Patiala State. 
The description of the opposite party was given as 
“Firm 5, situate at Patiala State, through C, Manager 
and l'roprietor of the said firm.” At the trial an 
objectionwas raised that the opposite party being 
a foreign firm, could not be suedin the manner in 
which it had been sued, inasmuch as O. XXX, r.1, 
Civil Procedure (ode, benefited firms in British India 
only and not the firms workingin the Indian States. 
Thereupon an application was made that the plaint 
be allowed to be amended in that respect by sub- 
stituting the name of C, thesole proprietor and 
Manager of the firmin place of firmS: 

Held, that in view of the factthat the name of 0 
was already on the record and that the only defect in 
the plaint was that the opposite party had been 
wrongly described and further considering that the 
claim of the plaintiff firm was within time, the amend- 
ment ought to be allowed. 

F. A. from the decree of the Senior 
Sub Judge, Ludhiana, dated November 22, 
1937. 

Mr. Dev Raj Sawhney, for the Appellant. 

Mr. R. C. Soni, for the Respondent. 


Din Mohammad, J.—An application 
under Para. 17 of Sch. II to the Civil Pro» 
cedure Code, was made by the Firm Kishen 
Singh Sant Ram against the Firm Salig 
Ram-Bbegat Ram working in the Patiala 
State. Tne description of the opposite party 


was given as below : | 

“Firm Salig Ram-Bhagat Ram, situate at Patiala 
State, Bazar Chaunk Kaserian, through Ohuranji 
Lal, manager and proprietor of the said firm.” 
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At the trial an objection was raised that 
the opposite party being a foreign firm that 
is not working in British India, could not 
be sued in the manner in which it had 
been sued, inasmuch as O. XXX, r. 1, Civil 
Procedure Code, benefited firms in British 
India only, and not the firms working in the 
Indian States. Thereupon an application 
was made that the plaint be allowed to be 
amended in that respect. This application 
was disallowed by the trial Judgeand even- 
tually on November 22, 1937, the original 
application under Sch. TI was dismissed on 
the ground -that no proceedings could be 
taken against the opposite party in the 
Courts in British India. It is from that 
order -that the present appeal has been 
preferred, The amendment sought to be 
introduced was the substitution of the 
name of Ohuranji Lal, the sole proprietor 
and manager of the firm, in place of the 
Firm Salig Ram-Bhagat Ram and in view 
of the fact thatthe name of Churanji Lal 
was already on the record and that the 
only defect in the plaint was that the 
opposite party had been wrongly described, 
and further considering that the claim of 
the plaintiff firm is within time, we do not 
consider that it was proper for the Court of 
the Senior Subordinate Judge to have 
refused to allow the amendment prayed for. 

We accordingly accept this appeal, set 
aside the order of the trial Judge and 
remand the case to him for disposal in 
accordance with law after allowing the 
plaintiff to make the necessary amendment 
in the description of the opposite party, 
There will be no order as to costs before us. 


D. Case remanded. 
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OUDH CHIEF COURT 
Criminal Miscellaneous Application 
No. 112 of 1939 
April 214, 1939 
Zia-UL HASAN AND Yorke, JJ. 
MAHABIR PRASAD-— APPLIYANT 
versus 

. ©. B.GUPTA—OpeositE Party 


Contempt of Court—Criminal proceedings - against 
some persons pending before Sub-Divisional Officer 
— Member of Legislative Assembly writing 
letter to Sub-Divisional Officer requesting not 
to proceed with case—Copy of letier sent 
to Deputy Commissioner — Member held guilty 
of contempt of Court—Duty of Magistrates to bring 
to notice of Chief Court, attempt made to bring im- 
proper influence onthem tn connection with Magis- 
terial work. 

A member of Legislative Assembly wrote a 
letter to Sub-Divisional Officer in respect of proceed- 
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ings pending before him againat certain tenants under 
s. 107, Criminal Procedure Oode, requesting the 
Sub-Divisional Officer not to proceed with the case. 
A copy of the letter was forwarded to Deputy Gom- 
missioner as well: 

Held, that the writing of the letter grossly offend- 
ed against the law of contempt of Court. It was in 
the clearest terms an attempt to prejudice the 
mind of the Magistrate in regard to the trial of the 
case pending before him and the writer was, 
therefore, guilty of contempt of Court. [p 715, col. L] 

It is the duty of all Magistrates who receive 
letters attempting to prejudice their minds in 
regard tothe pending trials before them or upon 
whom any attempt is nfadeto bring improper in- 
fluence to bear in connection with their Magisterial 
work to bring the fact to the notice of the Ohief 
Court. [p. 715, col. 2.] i 

Or. Misc. App. under s. 2 of the Contempt 
of Courts Act read with ss. 219 and ?20 of 
the Government of [ndia Act. 

Mr. Har Govind Dayal Srivastava, for the 
Applicant. Ss Í 

Mr. R. F. Bahadurji, for the Opposite 
Party. 


Order.—Thisis an application under 
8» 2 of the Contempt of Oourts Act read 
with ss. 219 and 220 of the Government of 
India Act, by one Mahabir Prasad against 
Mr. O. B. Gupta, an Advocate of this Court 
and a member of the Legislative Assembly 
arising out of the following circumstances, 

In July 1938, there is said to have been 
some ill feeling between the tenantsof vil- 
lages Nayagaon and Kampta on the one 
hand and Mahabir Prasad, the present ap- 
plicant who is the Ziledar of Ohaudhri 
Gajadhar Prasad zamindar of those villages 
on the other. The villagers, we are told, 
approached the opposite party Mr. 0. B. 
Gupta, and in consequenze, he wrote to the 
Superintendent of Police a letter dated 
July 26, 1938, of which he sent copies to the 
Deputy Commissioner and the Sub-Divi- 
sional Officer for information and neces- 
sary action, mentioning the complaints made 
by the villagers against Mahabir Prasad, 
and further stating that he had information 
that a previous Sub-Divisional Officer of 
the Lucknow Tahsil had on some previous 
occasion got the said Mahabir Prasad sus- 
pended. The request in this letter to the 
Superintendent of Police was that he should 
take such steps as were necessary and ag 
might enable the tenants of that locality to 
leave peacefully. Ourinformation on this 
Print is derived from Mr. Gupta himself, 
It appears from the record that on the pre- 
vious day, July 25, the Naib-Tahsildar of 
Lucknow had gone tothe same villages of 
Nayagaon and Kampta, and on the occasion 
of this visit, which was in the performance of 
his official duties in connection with the 
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- realization of revenue, there was some 
trouble as a result of which. a report was 
. made by the tenants at Police Station, 
Mandiaon at 3 a. m., on July 26, and a report 
made by the Naib-T'ahsildar to the Tahsile 
dar on the same day, and subsequently 
procéedinge under s. 107 of the Code of 
: Criminal Procedure were instituted against 
some of the tenants. These proceedings 
were pending in the Oourt of ihe Sub-Divi- 
sional Officer, Lucknow, Rai Sahib Mr. 
Anand Swarup, whei? on September 6, 193s, 
the opposite party Mr. Gupta wrote the 
letter which isthe subject of the present 
proceedings. This letter is headed “urgent”, 
and runs as follows : 

“Dear Mr. Anand Swarup. 

On July 26, 1936, I sent a letter to Mr. 
Parkin, the Superintendent of Police complain- 
ing against the conduct of one Mahabir Prasad, 
Ziledar of Chaudhuri Gajadhar Prasad, eamindar 
of the villages Kampta and Nayagaon, in the 
Lucknow District. A copy of that letter was 
sent to the Deputy Commissioner, Lucknow, as 

“well, which I think must have been sent to 
you for necessary action. I did not hear any- 
thing since then, as to the steps that were taken 
in the matter. 

This morning an army of villagers, residents 
of villages Kampta and Nayagaon have raided 
my house and are bitterly complaining against 
the action of the authorities in having prose- 
cuted tenants unders, 107, without caring to 
investigate into the complaint alleged against 
the Ziledar, Mahabir Prasad. This is very 
strange. I know it for certain that the said 
Mahabir Prasad was suspended for his misbeha- 
viour on the recommendation of the previous Sub- 
Divisional Officer Mr. Sapru, who had investigat- 
ed certain facts against the said gentleman. It 
pains me to find that the authorities have not 
taken any steps against Mahabir Prasad and in- 
stead have issued orders for binding down some 
20 tenants of the said village. I shall request 
you, therefore, to take immediate steps against 
the .said Mahabir Prasad and not proceed with 
the cases under s. 107, Criminal Procedure Code. 
T’am forwarding a copy of thie letter to the 
Deputy Commissioner as well. 

Hoping to hear soon from you on the sub- 
ject. 

Yours sincerely, 
(Sd). O. B. Gupta.” 


On 4 reading of this letter, particularly 
- on putting itside by side with the letter dated 
July 26, 1938, a copy of which has been 
furnished to us by Mr. Gupta himself, we 
are of opinion, that the writing of this letter 
grossly, offends against the law of contempt 
of Court. It isin the clearest terms an 
attempt to prejudice the mind of the Magis- 
trate in regard to the tial of the case pend- 
ing against the tenants under s. 107 of the 
Code cf Oriminal Procedure in which 
Mahabir Prasad was a witness for the pro- 
- secution. It assumes thatthe writer without 
. having made any complaint in Gourt against 
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Mahabir Prasad has a right to request a 
Magistrate to take immediate steps against 
Mahabir Prasad in respect of his conduct, 
whatever that conduct may be, and it 
assumes thatthe writer is entitled to direct 
the Magistrate not to preceed with the cases 
under s. 107. It is, and indeed it is no longer 
denied to be, a clear case of contempt of 
Oourt. 

Learced Counsel for Mr. Gupta has urged 
before us that this application ayainst Mr. 
Gupta is not a bona fide application but has 
been filed by Mahabir Prasad in revenge for 
the attacks made on him by Mr. Gupta in 
these two lettere. We are not really concern 
ed with the question of the bona fides of 
Mahabir Prasad but with the question 
whether the letter written by Mr. Gupta is or 
not an offence against the law of contempt 
of Court. The fact relied upon by the 


- learned Counsel that the letter was not 


brought to oar notice by the Magistrate 
himself does not seem tousto bea fact at 
all helpful to learned Caunsel’s client. It 
may bethat the Magistrate thought that 
as he was not at all swayed by the remarks 
of Mr. Gupta in this letter, it was unneces- 
sary for him to take any action in regard to 
it. We would, however, point out that in 
our opinion it was the bounden duty of the 
Magistrate (and of the Deputy Commis- 
sioner, if, as would appear from the con- 
cluding remarks in this letter, he actually 
received a copy of it) to bring this matter 
to the notice of this Court, and we would 
like to emphasize very strongly the point 
that itis the duty of all Magistrates who 
receive such letters or upon whom any 
attempt is made to bring improper influ- 
ence to bear in connection with their magis- 
terial work to bring the fact to the notice 
of this Oourt. 

When this matter came up for disposal 
on April 6, 1939, learned Counsel for Mr. 
Gupta, who was not himself present, put 
before us a petition by way of apology from 
his client. In this petition he says, after 
reciting facts which we have mentioned 
earlier in this order 

“In order to remind the authorities of my previ- 
ous letter dated July 26, I wrote a letter to Mr, 
Anand Swarup in his capacity as. Sub-Divisional 
Officer within whose jurisdiction the tenants were 
residing. The letter was written with the solitary 
view of bringing to his notice the grievances of the 
tenants against the Ziledar.” / 


We regret that we are unable to accept 
this as a true statement of facts. He goes 
on to say :— 

“At the time when this letter was dictated by 
me to my steno-typist, I was in a great hurry to pro 
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ceed to the Council] Chamber to attend to some 
business. The letter of September 6, was dictated 
in agreat hurry and I signed it without reading 
it over again,” 

Again we have to regret that Mr. Gupta's 
statementin this connection is not true. 
An examination cf the original letter on 
the file of the proceedings under s. 107, 
Oriminsal Procedure Code shows that Mr. 
Gupta corrected this letter in his own hande 
writing inthe middle and near the end. 
It is quite clear that these corrections could 
not have been made without his having 

. read over what he had dictated and read it 
with some care. Mr. Gupta tells us that 
the explanation of this admittedly incorrect 

“ statement made by him is that he made it 
by a reference to the copy which he had in 
his possession which showed these correc- 
tions in the handwriting of his clerk, and 
that the explanation therefore of his making 
an incorrect statement is that he had for- 
gotten that he had in fact read over the 
letter. We accept his explanation but we do 
not think that Mr. Gupta, who is an Advo- 
cate of this Court, being in the position of 
having to furnish an explanation of a letter 
written by him, should have put before the 
Court an explanation based on facts not 

_properly verified by him. 

_ The petition of April 6, 1939, continues as 
-follows : 

“Tt was never my intention to interfere with the 
administration of justice and at that time I little 
thought that by writing this letter I would be 

‘committing contempt of Court. The letter was dic- 
tated in absolutely good faith. Iam sorry that in the 
letter I have addressed to Mr, Anand Swarup, I 
have been led unconsciously to use certain sentences 
contrary to my intention which I am informed 
brings me within the provisions of the Oontempt of 
Courts Act, I had not the slightest intention to 
prejudice the Sub-Divisional Officer in arriving at 
true conclusions. Now I know thatI have commit- 
ted a mistake and I must suffer for it. Ileave the 
matter in the hands of the Court,” 

In view of the facts in regard to this 
explanation and apology to which we have 
drawn attention above, we indicated 
to learned Counsel appearing for Mr. Gupta 
that we were not satisfied with the apology 
and on April 9, Mr. Gupta who was again 
not present, added a rider to his previous 
written statement in the following terms :— 

“I express my sincere regret and apology to the 
Hon'ble Court for having committed contempt of 
Court and I undertake not to repeat the same in 
future,” 

As Mr. Gupta was not himself present in 
Conrt to explain the matters mentioned 
above, we postponed the final disposal of 
the matter until April 19, and requested 
Counsel to produce his client on that date. 
Mr. Gupta has appeared before us and we 
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have heard what he had to say in ezplanae 
tion of the incorrect statement about not 
reading over the letter again contained in 
his first apology. Mr. Gupta has again 
pressed before us the point that he did not 
realise that he was committing an offence 
of contempt of Court because he regarded 
himself as writing to Mr. Anand Swarup 
in the latter's executive capacity of a Bub- 
Divisional Officer and not as the Magistrate 
trying a case unders. 107 of the Code of 
Criminal Procedure. #We think it is a pitty 
he made this statement because it is in 
fact contradicted by his request to the 
Magistrate not to proceed with the cases 
under s. 107, which Were pending in his 
Court. If Mr. Gupta's statement is true 
that he, an Advocate of this Court, is in- 
capable of realising that after a Magistrate 
has started proceedings in a case under 
s. 107 and has issued notices under s. 112, 
it is impossible to address to him in connec- 
tion with those cases a letter of the type of 
Mr. Gupta's letter of September 6, 1938, it 
is quite time that both he and any other 
persons who may be likely to be under 
similar misapprehension should realise fully 
that it isin the highest degree dangerous 
to write a letter of any kind to a Magistrate 
seized of a case which can possibly be con- 
strued as calculated in any way to influence 
him in his handling and disposal of that 
case. 

The question, which remaina for conside» 
ration, is whether we should act under the 
first proviso to s.3 of the QOontempt of 
Courts Act which provides that 

“the accused may be discharged or the punishment 


awarded may beremitted on apology being made b 
it tothe satisfaction of the Court" 4 


or whether we should compel Mr. Gupta to 
purge his contempt of payment of a fine or 
the undergoing of a sentence of imprison- 
ment. The only caseof a similar nature 
to which we have been referred in this con- 
nection is Emperor v. Gajadhar Prasad, 
1939 A, L. J., R. 99 (1). In that case the 
gentleman concerned immediately on the 
issue of the notice appeared in Court and 
made a Very complete apology and gave an 
undertaking, and in consequence, the apo- 
logy wasaccepted. Inthe present case the 
Court did not insist on the personal appear- 
ance of Mr. Gupta and Mr. Gupta never 
did appear until wecalled on his Counsel 
to produce him personally before us. Fur- 
ther than this the first apology which he 
tendered was unsatisfactory as we have 
made clear earlier in this order, and it was 


(1) (1939) A L J 99; 181 Ind. Oas, 558; AI R 1939 
All. 247; 11. R A 575, . 
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only when we pressed his learned Counsel 
in the matter that a full and proper apology 
and undertaking was furnished to the 
Court. Moreover, Mr. Gupta though he 
has not been practising recently, is an 
Advocate of this Court according to his own 
statement of some 10 years’ standing and 
became a Pleader as long ago as 1925. He 
is the last person therefore who should have 
allowed himself to be guilty of an offence of 
this kind. In these ciraumstances, we do not 
feel that we should be justified in accepting 
his apology asfully meeting the require- 
ments of justice, and we think it is neces- 
sary to sentence him according to law. 

We accordingly direct that Mr. O. B. 
Gupta, shall pay a fine of Rs. 200. In de- 
fault, he will undergo one month's simple 
imprisonment. We allow one week for 
deposit of the fine. 

8. Order accordingly. 


CALCUTTA HIGH COURT 
Appeal No. 97 of 1934 
March 9, 1938 
R. O. Mirrge AND Biswas, JJ. 
NIBARAN CHANDRA SHAHA—APPELLANT 
versus 
LALIT MOHAN BRINDABAN SHAHA— 
RESPONDENT 

Companies Act (VII of 1913), s. 4—Joint family 
business, if comes tinder s. 4—S, 4, scope of— 
Number of original members, subsequently exceed- 
ing maximum—Association becomes illegal if not 
registered— Association governed by s. 4—Members, 
if can have beneficial interest in property—Hindu 
Law--Joint family—Daughter married to ghar jamai 
—Her husband and sons become members of joint 
family—Joint family business, including such 
members—Business, if still jount family business. 

A trading association, which is synonymous with 
the term “a trading company "or “a trading 
society,” to be within s. 4, Companies Act, must 
also be one formed on the basis of contract between 
its members. A joint family business concern, 
however, which by its nature descendsfrom father 
to son, in which interests are acquired by the suc- 
ceeding generations not by an act of party but by 
the law of inheritance, is not an association of 
persons in this sense, and does not therefore come 
within the scope of s. 4, Companies Act. If the 
members of the family who have interest in such 
a business concern exceed 10 or 20 as the case 
may be, regard being had to the nature of the 
business, there is accordingly no necessity of re- 
gistration under the Companies Act. Firm of 
Pannaji Devichand v. Firm of Senaji Kapurchand 
(2), Moti Ram v, Muhammad Abdul Jalil (5) and 
Mewa Ram v. Ram Gopal (6), relied on. [p. 719, col. 2.] 

Section 4, Companies Act, on its true-construction, 
governs not only the first formation of the company, 
association or partnership, butrules its continuance. 
An association formed for trading may be perfectly 


legal at its formation, if the original members be . 


Rot more than ten in number, in the case of a bank- 


ing business and twenty in other businesses, but 


if the number increases lateron and exceeds the 
maximum allowable, the association becomes an 
illegal one, if no registration is effected. Similar- 
ly even a company, association or partnership 
formed before the Companies Act, would come with- 
in a. 4(2;and would be rendered illegal if after the 
Companies Act came into force, there have been 
several changes caused by deaths, giving rise at 
every time toa new partnership, In re Thomas; 
Ez parte Poppleton (4), relied on. [p. 719, col. 2.) 

If an association is an illegal one by reason of 
the faet of non-registration, the suit at the instance 
of the members is not maintainable. Firm of 
Senaji Kapurchand v. Firm of Pannaji Devichand 
(1) and Firm of Pannaji Devichand v. Firm of 
Senaji Kapurchand (2), relied on. p. 719, col. Lj 

The members of a partnership or omanay or 
association hit by s. 4, Companies Act, can have 
beneficial interest in property. Queen v. Tankard 
(3), relied on. 

A Hindu joint family, even one coming under 
the Bengal School, consists of a wider group than 
the co-parceners, i. e., sharers. The wives of the 
co-parceners, the unmarried daughters, the sons and 
grandsons of a Dayabhaga family when the father 
or grandfather is living, and the other members 
who have a claim on the family funds- for mainten- 
ance would, accordingly, be regarded as members 
of the joint family. The common mess, the common 
worship, the common residence; coupled with ties of 
blood and introductions into the family by marriage 
and adoption, make them members of a joint Hindu 
family. Normally, a daughter by marriage goes out 
of the family, but the case is entirely different when 
she is married to a ghar-jamat, She not only con- 
tinues to be a member of her father's family, but 
she introduces into that family others who, in 
normal circumstances, would not be regarded as 
members of the family, namely her husband and 
her sons. [p. 720, col. 2.] 

It would, be straining too much if it is 
held that the business is not to be regarded as a 
joint family business simply because itis not con- 
fined to the heirs of the founder on his death, but 
included his daughter who, was a continuing mem- 
ber of his family, or his ghar-jamai who by mar- 
riage, was introduced into the family. Such a 
narrow interpretation should not be applied in con- 
sidering what constitutes a “ Hindu joint family 
business.” It would satisfy every legitimate test, if 
the business is confined tothe members of the 
family, meaning thereby not merely the co-sharers 
but including dependant members and relations who 
are de facto members of the family, and if the 


proceeds, like the proceeds of all joint family property, ' 
are utilized and made available forthe maintenance - 
and other legitimate expenses of the family. Govinda . 


Rani Dasi vy. Radha Ballabh Das (7), referred to. 
Lp. 720, col 2.) 
A. from original decree of the Second 


‘Subordinate Judge, 24-Parganas, dated 


March 17, 1934. 

Messrs. Gopal Chanira Das, Bahadur 
Halder and Panchanan Ghosal, for the 
Appellant. 

Messrs. Rajendra Bhusan Baksi, Prafulla 
Kumar Chattopadhya and Gunada Charan 
Sen, for Respondent No. 1. 

Judgment.—The suit out of which this 
appeal arises was instituted on August 26, 
1931, by the plaintifs-respondents for a 
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declaration that the leasehold interest in 
premises Nos. 23 and 23-1, Oanal West 
Road, belongs to them. The suit was 
originally filed with defendant No. 1, 
Heera Lal Shaha, as the only party 
defendant, but later on, on January 12, 
1934, Nibaran Chandra Shaha and Jaga 
Bandhu Shaha were, on their own appli- 
cation, added as defendants Nos. 2 and 3, 
respectively. Heera Lal had after the 
institution of the suit mortgaged the 
leasehold interest to them treating the 
same tobe his property. The learned 
Subordinate Judge has granted a decree 
to the plaintiffe-respondents with a con- 
dition that they must pay to Heera Lal 
the sumsof money which the latter had 
paid as security deposit and as rent and 
taxes. Defendants Nos. 2 and 3 have 
preferred this appeal. Their Advocate 
Mr. Gopal Chandra Das, raises the following 
points in support of the appeal: (1) that 
the suit is premature; (2) that the plaintifs 
firm is an illegal association and so the 
suit is not maintainable; (3) that the said 
firm having been dissolved before suit, 
the suit as constituted is not maintain- 
able; (4) that s. 42, Specific Relief Act, 
is a bar; (5) that the plaintiffs have no 
interest in the said leasehold, Heera Lal 
being the beneficial owner thereof, and 
(6) thatatany rate his clients ought 
to be given a charge on the leasehold 
for such amount aa was spent by Heera 
Lal for acquiring thesame and for paying 
rent and taxes, and that if they are not 
entitled in Jaw to have such a charge on 
the premises, the learned Subordinate 
Judge ought to have directed the plaintifs 
to pay the said sum not to Heera Lal, but 
to his client. | 

We shall first deal with point No. 9 
which involves the merits of the claim of 
the respective parties. The admitted facts 
are these: Premises Nos, 23 and 28-1 form 
a part of a Government Khas Mehal 
estate. The Collector of the 24 Parganas, 
who is in charge on behalf of the 
Secretary of State for India in Council, 
has been letting out the same for succes- 
sive terms of years since 1890. The 
following are particulars of such leases : 

“(i) First lease for a term of five years from 
1890to 1895, Name of the lessee—Shyam Ohand 
a aeactid lease for a term of five years from 
1896 to 1900. Name of the lessee, Sital Ohandra 
Shaha, father of defendant No. 1, Heera Lal Shaha. 

(iti) Third lease fora term of thirty years from 
190i to 1930. Name of the lessee—the same Sital 
Ohandra Saha. 

Sital Ohandra Shaha died during the ourrency 
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of this lease, and Heera Lal's name was substituted 
in his father’s place in the records of the 
Collector, 
(iv) Fourth lease for a term of thirty years 
Ton 1931 to 1960. Name of the lessee, Heera Lal 
a a” 


It is this leasehold interest which is the 
subject-matter of the suit.. It is also an 
admitted fact that very valuable structures 
have been raised on the land after 1890 at 
a cost of about alakh of rupees and the 
plaintiffs are in possegsion since 1890 by 
using a substantial part of the premises for 
their business, theremainder being in the 
possession of sub-tenants. (Here the Court 
discusses the leases and the evidence in the 
case on the question as to whether the 
beneficial interest in the leases belonged . 
to the plaintiffs), We have, accordingly, no 
difficulty in agreeing with the Subordinate 
Judge thatthe benticial interest in the | 
third lease wasin the plaintiffs, and that 
Sital and thereafter Heera Lal were the 
Plaintiffs’ benamidars. On the merits 
therefore the plaintiffs have established 
their case, and if they are not otherwise 
debarred, they are entitled to have the 
declaration prayed for. We accordingly 
proceed to consider the other points raised 
by the appellants. es 

There is no substance in the first and the 
fourth points which can be disposed of very 
shortly. Nodoubt, the lease was actually 
executed by the Collector after the suit 
was filed. But he had already sanctioned a" 
settlement with Heera Lal before August 4,': 
1931, and that fact ‘was communicated ` 


. to the plaintiffs by his letter of that date 
(Ex. 44 of the paper-book, part 2, p. 218), ` 


and they were directed to goto the Civil | 
Court toestablish their rights. Heera Lal, 
had already denied the plaintiffs’ title and 
asserted hisown title. The suit which was. 
instituted on August 29, 1931, was not. 
accordingly premature. Regarding the ` 
par of s.42, Specific Relief Act, we do 
not see what further reiief the plaintiffs . 
could have claimed or could be compelled 
in law to claim, if at the date of the suit 
they were in possession. (Here the Court . 
discusses tne evidence of possession). There - 
isa mass of reliable oral and documentary . 
evidence on the record which conclusively | 
establishes that the plaintiffs were in 
possession and are stillin possession). We 
therefore overrule the fourth point urged by ' 
the appellants. : 
We now take up the second contention 
urged before us. The plaintiffs who have 
been described êsa firm in these proceed- ` 
ngs are twenty-eight in number. Admit,. 
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tedly, they carry on or Lave, at any rale 
carried on business for the purpose of gain. 
The defendanis contend that tney have 
formed an association or partnership for 
the purpose of carrying on business, and 
as their number exceeds twenty, the 
association or partnership ought tohave been 
registered under s. 4, Companies Act, and 
as there has been no such registration, the 
plaintiffs form an illegal association and 
the suit at their instamge is not maintain- 
able. It is not disputed that if the associa- 
tion isan illégal one by reascn of the fact 
of non-registration, the suit is not main- 
tainable : Firm of *Senaji Kapurchand 
v. Firm of Pannaji Devichand (1), affirm- 
ing the decision of the Madras High 
Court in Firm of Pannaji Devichand v. 
Firm of Senaji Kapurchand (2). It is also 
good law that the members of a partnersnip 
or company or association hit by s. 4, 
Companies Act, can have beneficial 
interest in property: Queen v. Tankard (3), 
The Subordinate Judge met this conten- 
tion on a two-fold ground. He has said 
firstly, that the plaintiffs’ trade is an 
ancestral joint Hindu family business 
and so does not come within s. 4 (2), 
Companies Act, and, secondly, that assum- 
ing that the plaintifis are members of a 
firm on the basis of a partnership, that 
partnership was formed many years ago 
before the Companies Act of 1913 was 
passed, in fact even before the first Oom- 
panies Act, and thats, 4 (2) of the said 
Act only prevents the projection of a com- 
pany, association or partnership with a 
number of members exceeding twenty and 
does not render illegal, by reason of non- 
registration, a company, association or 
partnership, which had already been formed 
before the Act came into force. We may 
State at once that if the plaintiffs be 
regarded as partners of a partnership 
firm, we do not consider the second reason 
given by the learned Subordinate Judge 
to be asound cne. The evidence discloses 
that since 1913 there have been several 
Changes caused by deaths, and if the 
association of these individuals was a 
Partnership, on each of such occasions 
when a death occurred and the heirs of 


d) 340 W N 1107; 126 Ind. Cas. 429; A IR 
1930 P -O 300; Ind. Rul. (1930) PO 333,59 ML J 
435; 32 L W 646; 32 Bom. LR 1607; 52 O L J 558 
(PO), 

(2) 59 M 175; 99 Ind. Cas. 640; AIR1927 Mad. 
123; 51 M L J 667; 24 L W 752. 

(3) (1894) 1 Q B 518; 63 L J M O6l; 10R 149; 
70 L T42; 42W R 350; 17 Cox U O 719, BJ P 


+ 


itipakaN OBANDRA v. LALIT MonaN (OAL) 


a 


719 


the deceased partner were taken in, a new 
partnership would, in the eye of the law, be 
formed, and this would clearly come within 
tbe words of s.4 (2). We are, moreover, 
of cpinion that s. 4 on its true construction 
governs not only the first formation of the 
company, association or partnership, but 
Tules its continuance. In our opinion, 
an association formed fcr trading may 
be perfectly legal at its formation, if 
the original members be not more than 
tén in number, in the case of a bank- 
ing business and twenty in other businesses, 
but if the number increases later on and 
exceeds the maximum allowable, the 
association becomes an illegal one, if no 
registration is effected. ‘Lhis is the princi- 
ple laid down in In re Thomas; Ex parte 
Poppleton (4) at p. 302*; where Cave, J. 
observed that he could not assent to the 
doctrine that 

“because a society is projected by less than 20 


people originally and subsequently grows to more 
than 20, it is outside the Act.” 


meaning the English Act of 1c62,8. 4 of 
which corresponds to 6, 4, Indian Companies 
Act, 1913. We are however of opinion that 
the first ground on which the learned 
Subordinate Judge has based his decision 
on this point isa sound one. In the forma- 
tion of a partnership, the basic element 
is contract. A trading association, which | 
is synonymous with the term “a trading 
company” or "fa trading society,” to be 
within s. 4, Companies Act, must also be 
one formed on the basis of contract bet- 
ween its members. A joint family business 
concern, however, which by its nature 
descends from father to son, in which 
interests are acquired by the succeeding 
generations not by an act of party but by 
the law of inneritance, is not an association 
of persons in this sense, and does not 
therefore come within the scope of s. 4, 
Companies Act. If the members of the 
family who have interest in such a business 
concern exceed 10 or 20 as the case may 
be, regard being had to the nature of the 
business, there 1s accordingly no necessity 
of registration under the Uompanies Act. 
The cases have gone even to this length 
that if the karta of a joint Hindu family, 
the junior members of whica exceed 20 in 
number, enters into. a partnership with a 
stranger for carrying on the business, the 
Partnership need not be registered under 
the Companies Act, and non-registration 
would not make the partnership an illegal 
(4) 4c85) 14 Q B D373; 54 LJ QB 336;01 LT 
602; 33 W R 583. : 
*Page of (1885) 14 Q. 5. D. ~Ha] TA 
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one: Moti Ram v. Muhammad Abdul Jalil 
(5) and Mewa Ram v. Ram Gopal (6). The 
correctness of these decisions was re- 
cognized in Firm of Pannaji Devichand v. 
Firm of Senaji Kapurchand (2) by the 
Madras High Court, when those cases were 
distinguished from the case then before it 
on the ground that the four firms which 
had combined to carry on business, and 
the total number of whose members had 
exceeded 20, were none of them Hindu joint 
family concerns, and the unqualified appro- 
val of the reasons given by the Madras 
High Court by the Judicial Committee on 
appeal frcm the said case may be regarded 
as an approval of this line of cases: Firm 
of Senaji Kapurchand v. Firm of Pannaji 
Decichand (1). Some change has been 
effected by the amendment of the Oom- 
panies Act in 1936, by the introduction of 
the last part of sub-s. (3) of 5.4, but in the 
view we take of the facts, it is not necessary 
to consider whether Moti Ram v. Muhammad 
Abdul Jalil (5) or Mewa Ram v. Ram Gopal 
(6) has been overruled by the Legislature 
or not. The first part of sub-s. (3) has 
given statutory recognition to what was 
law before 1936. 

The point. therefore reduces itself to this : 


namely, whether the business we have to 


consider in the case before us is a Hindu 
joint family business or not. The facts 
proved.are these: Allthe 28 persons who 


may be regarded as plaintiffs are Hindus. - 
They were till very lately joint in mess,: 
lived in the same family dwelling house - 
Shortly before the suit,‘ 


and are relations. 
they separated in-mess and divided most 
of their immovable properties, but some 
properties still remained joint, including 
the business. The history of the business, 
whichis an arhatdari business is as follows : 
It was started by one Sham Ohand Shaha, 

a.common lineal ancestor of all the plaintifis, 
about-one hundred years ago. He left him 
surviving two-sons, Ram Krishna Shaha 
and Madan Shaha and a daughter named 
Chini Sundari whose husband was Shyam 
Chand's ghar-jamai, that is, lived with his 
‘wife as a member of Shyam ‘Chand's family, 
and, under the Hindu Law, had a right of 
maintenance : Govinda Rani Dasi v. 
Radha Ballabh Dasi (7) On Shyam 
Ohand’s death his, sons, Ram Krishna and 
Madan, and his daughter Chini Sundari 


(5) 46 A 509; 78 Ind, Oas, 441; AI R1924 All. 
414; 22 A LJ "487; L R5 A23a Civ 

© a8 48 ASt; 95 Ind. Cas. 152; AIR 1926 All. 337; 
24 

oe is È J 173; 7 Ind. Cas. 118; 15 OW N 
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became maliks. On the death of these per- 
sons, Chini Sundaris son Rai Ohband 
became malik along with the heirs of Ram 
Krishna and Madan. The 28 plaintiffs are 
the degcendant in the line of heirs of Ram . 
Krishna, Madan and Rai Chand., The 
defendants contend that as Chini Sundari 
or Rai Chand was not an heir-at-law of 
Shyam Chand, the business cannot be 
considered as a joint family business. We 
have to examine this ppsition. f 
A Hindu joint family, even one coming 
under the Bengal School, consists of a, 
wider group than the cceparceners, i. e., 
sharers. The wives ofthe co-parceners, the - 
unmarried daughters, the sons and grand-, 
sons of a Dayabhaga family when the 
father or grandfather is living, and the, 
other members who have a claim on the 
family funds for maintenance would, ` 
accordingly, be regarded as members . of 
the joint family. The common mess, the | 
common worship, the common residence, 
coupled with ties of blood and introductions ` 
into the family by mariage and adoption,. 
make them members of a joint Hindu family. 
Normally, a daughter by marriage goes out 
of the family, but the case is entirely ` 
different when she is married to aghar-, 
jamai. She not only continues to be a 
member of her father’s family, but she’ 
introduces into that family others who, in” 
normal circumstances, would not be; 
regarded as members of the family, namely 
her husband and her sons. It would, in 
our opinion, be straining too much if we’ 
were to hold that the business was not to be’ 
regarded as a joint family business simply’ 
bacause it was not confined to the heirs of’ 
Shyam Chand on his death, but included. 
his daughter who was a continuing member. 
of his family, or his ghar-jamai who by: 
marriage was introduced into the family. 
In our opinion, such a narrow interpretation 
ehould not be applied in considering what, 
constitutes a “Hindu joint family business.” 
It would satisfy every legitimate test, if the: 
business is confined to the members of the, 
family, meaning thereby not merely the. 
co-sharers but including dependant members| 
and relations who are de facto members of’ 
the family, and if the proceeds, like the’ 
Proceeds of all joint family property, are 
utilized and made available for the main- 
tenance and other legitimate expenses of the. 
family. Applying this test, the business’ 
which has passed by the law of inheritance’ 
to the plaintiffs cannot but be regarded as a 
joint family business. We accordinly over- 
rule the objection that the plaintiffs form an: 


illegal association formed for the purpose of 
gain through trade. 

In this view of the matter, the third point- 
urged before us loses much of its force. 
The leasehold in question is a part of the 
family property in which the plaintiffs have 

Shares. There can, therefore, be no question 
~ of dissclution of business. The business 
however has not been dissolved. No doubt,. 
owing to dissensions, buying and selling 
was suspended just before the suit, but that 
by ‘itself, even in the case of a partnership, 
would not have constituted a dissolution. 
There only remains for consideration the 
last point. On thee footing 


entitled to be indemnified for just expenses, 
: But the right of indemnity was his personal 
right. He deposited out of what was his 
money, which he got asa result of borrow- 
ing from defendants Nos. 2 and 3, a sum of 
Re. 1,895 with the Collectcr as: security. 
We cannot see on what principle defend- 
ants Nos. 2 and 3 can claim a charge -on’ 
the properly for this sum or for any other 
sum that may have been paid by Heera Lal 
in’ the shape of rent and taxes. Heera Lal 
mortgaged to them the property_as his own. 
Defendant Nos. 2's and 3's ‘Officer made 
perfunctory enquiries when they advanced 
the loans; a little enquiry would have 
disclosed to them Heera Lal's true position. 
They Cannot, in our opinion, compel the 
plaintiffs to pay them the money. ` Their 
remedy lies against Heera Lal and Heera 
Lal only. It is unfortunate that they have 
been cheated, but their blind faith ‘in 
Heera Lal and Bankim Ohandra’Shaha has 
Placed them in the position in which they. 
„find themselves to-day, and they havé to 
thank-themselves if they cannot recover 
„anything from Heera Lal. The point that 
the plaintiffs could not use the firm’s name 
in the suit was not pressed’ either in the 
lower Oourt or before us, and if it had béen 
taken in time, the defect could have been 
cured by an amendment of the plaint, there 
being no question of limitation: The names 
of the persons interested in the properly ‘in 
dispute as plaintifis were supplied and areon 
the record, 
_ The result of our’ decision is that this 
_appeal should be and it i hereby dismis¢ed 
with costs to the  plaintiffs-respondents, the 


) that Heera- 
Lal wasin the position of a trustee, he is. 
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hearing fee in this ‘Court being assessed’ at ` 


“Rs. 360, 
D Appeal dismissed. 
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MOHAMMAD Noor AND DHAVLE; JJ. 
Appeals from Original Order Nos. 211 and 
ve | 232 of 1935 ; 
BARABONI COAL CONCERN, Lrp.— 
A PPLIOANT— APPELLANT i 
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RAM CHANDRA MARWARI— 
Opposite PakTy—REsPoNDENT 
Civil Revision No. 606 of 1936 
CHANDANMAL INDRA KUMAR— 
oa PETITIONER 
i VETSUS : 
RAM CHANDRA MA-RWARI—Oppostts 
Party | 
Legal practitioner—Admission by, on point of 
law is not bindingon party but decision based on 
it is binding unless itis set aside—Practico— 
Procedure~—One bench sétting aside decision of 
lower Court and remanding case after laying down 
law tobe followed—Appeal against decision passed 
after remand—Another Bench of co-ordinate juris- 
diction cannot go behind decision of previous 
Bench on point of taw—Civil Procedure Code (Act V 
of 1908), 5. 52 (2)—Scope of—Only enacts rule of 
procedure in accordance with natural justice— 
Certain company going into voluntary liquidation 
and all its assets and liabilities taken over, by 
another company—Decree passed against latter for 
liabilities of former, as representatives-in-tnterest 
of former—Mode of execution of such decree—If 
can be executed against latter company—Latter 
company, whether “legal representatizres of former 
company—Principle of s. 52 (2), if can be extended 
to such a case. . 5 
It is true that an admission by an Advocate on a 
point of law is not binding upon a party, but if 
on the basis of such an admission a decree has 
been passed, the decree is binding upon the party 
unless it is set aside under the procedure prescribed 
by law. In other words, even though an admission 
may not be binding, adecision on the basis of 
that admission will bind the party. [p. 724, col. 1.| 
When one Bench sets aside the decision of the 
lower Court and remands the case after laying dawn 
the law to be followed, the decision of the Bench 
on the point of law is finaland another Bench, a 
Court of co-ordinate jurisdiction, cannot go behind 
it in appeal against the decision passed after 
remand, ifa Bench remands a case to the lower 
Court either under U. XLI v.23 orunder O. XLI, 
IT. 25 or under the inherent powers of the Court (the 
remand in this case comes neither under r. 23 
nor under r, 25), the matters finally disposed of by 
the order of- remand cannot any of them be 
re-opened when the case comes back from the lower 
Court, but -if at the time of remand no final 
decision is given on a point though seme 
observations only are made in respect of it, itis open 
to another Bench when finally determining the case 
+tocomie to itsown conclusions on it. Rat Brijraj 
Krishna v. Chathu Singh (1), relied on. [p. 724, col 24 
Section 52 2) of the Civil Procedure Code 
simply enacts, a rule of procedure in accordance 
With natural justice, abd even in” the absence of 
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that section (and of any provision of law to the 
contrary). Courts would have been justified in 
applying the principle embodied in it ag a rule of 
Justice, equity and gcod conscience. No system of 
law can be conceived which would allow the re- 
presentatives of a deceased debtor totake his assets 
and nevertheless resist the execution of decrees to 
be satisfied cut of those assets without duly 
acevuuting tor them and thus leave the deciee- 
houiders to remain cunteut with infrustuvus decrees, 
lf a creditor has obtained a decree for the payment 
ofmoney cut of the property of the deceaseu, and 
proves in the execution proceedings that the 
debtor died leaving properties which came into the 
hands of his representatives, then itis for these 
representatives to account for those properties, and 
ifthey fail todo go, they become personally liable 
to the extent of the assets not accounted for. The 
personal liability of the representatives in such a 
case is implicit in the very decree passed against 
them for payment of money out of the property of 
the deceased. fp. 725, cole. 1 & 2.] 

Where in a case a certain company has gone into 
voluntary liquidation and another company has 
taken over its assets and liabilities and a decree 
is passed against the latter company “for the 
liability, (the former company as a representative of 
the former) and the liability isexpressed in the 
form adopted in decrees against legal representatives 
of deceased persons, the mode of execution of such 
a decree is not different in principle from a decree 
passed against the legal representatives of a 
person who has died a natural death, The latter 
ccmpany having all the assets and liabilities of the 
` former company aie to all intents and purposes 
representatives-jn-interest of the fcrmer company 
and the principle of s. 42 (2), Civil Procedure 
Code extends to such a case even though under 
the Companies Act the transferee company cannot 
be said to be the legal representative of the transferor 
company. Madho kao v. Gur Narain (2), and Sm, 
Sudhamoyee Basu v. Bhujendra Nath Biswas (3), 
distinguished, jp. 725, col. 2; p. 727, col. 2.) 

A. and O. R. from an order of the 
Additional Subordinate Judge of Dhanbad, 
dated July 14, 1936, 

A. from an order of Additicnal Sub- 
- ordinate Judge of Dhanbad, dated July 14, 

. 1936. f 

Sir M. N, Mukherjee and Mr. N. N. Roy, 
in M. A. No. 211 and Sir M. N. Mukherji and 
Mr. N. N. Hoy in M. A, No. 232, for the 
Appellant, 

Messrs. S. M. Mullick, Bhubaneshwar 
Prasad Sinha, J.M. Ghosh and K. K. Sinha, 
for the Respondent. 


O. R. No. 606 of 1936 
. Sir M. N. Mukharji and Mr. K. N. Moitra, 
in both for the Petitioner. 4 
Mr. J. M. Ghosh, for the Opposite Party. 


dudgment.—These two miscellaneous 
appeals and the civil revision applicaticn 
arise out of two applicaticns for ibe execu- 
tion of a decree obtained by the respondent, 
_ Ramchandra Marwari, against the appel- 
lant, the Baraboni Coal Concern, Lid. 

One Economic Coal Company, Lid. (now 
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defunct)’ worked among . others a colliery 
called Ganeshpur. Half of this coal field 
belonged to the respondent—decree-holdex 
and tke other half to one Mr. Forbes 
The laiter sub-leased his half vo the 
Economic Goa: Compary ctu. and the for 
mer euieied into a partuersiip wiku that 
Cumpany in respect vi une vtLer baif, and 
thus the Company worked ihe wuole ot the 
QGanesipur Oval ueld. lhis company wens 
into voluntary liquidation, and tae Liqui 
dator amalgamated it with the Barabons 
Coal Concern, Ltd. with effect from 
April 1, 1926. (The effect of this amalga- 
mation will be dealt with later). The 
decree-bolder Ramchandra Marwar 
instituted a suit, No. 54 of 1927, against 
the Economie Ooal Company, Ltd., the 
Baraboni Coal Concern, Ltd, and othere 
for dissolution of the partnership and 
accounts. The suit was decreed and .the 
amount due to the plaintiff was ascertain: 
ed atasum of over Rs. 88,000. The order 
portion of the decree runs thus: 

“For the amount that would be found due to the 
plaintiff on rendition of account the defendant» 
Nos. i and2 (that is, the Economic Coal Company 
Lid. and the Saraboni Coal Concern, Ltd.) woul 
be liable to the extent ofthe assets of the Economic 
Coal Company in their hands.” : 

‘This is tue decree under execution 
In one of the two executions the decree 
holder attached a decree obtained by (L, 
the Baraboni Uoal Concern, Ltd. (2) Chan 
danmal indra Kumar, the petitioner in the 
civil revision appPplicaticn, and another 
in Suit No. 66 of 1930, against the prr 
prietor of one O. M. and Uo. for an encroach 
ment by the latter on the coal lands 
ofthe Phularitand Coal Company, Lid. 
which company among otners had, alse 
been amalgamated with the Barabon 
Coal Concern, Lta, Two objectiohs were 
preferred against this attachment, Onc 
was by thé Baraboni’ Goal Concern, Ltd, 
and was to the effect thatthe decree whick 
was attached was not a part of the assete 
of the Economic Ooal Company, Ltd. bux 
wasthe property ofthe Phularitand Coa) 
Company, Lid, and was not therefore 
attachable in execution of the decree of the 
decree-holder respondent. ‘Tne second wat 
a claim under O. XXI, r. 58 of the Code 
of Oivil Procedure made by Chandanma 
Indra Kumar, who alleged that he war 
also a decree-holder of the attacheo 
decree and that as he was under n 
liabilily to pay the decree of the res 
pondent, Ramchandra Marwari, the decret 
could not be attached. 


The objection „and the claim were 


1939 


allowed by the learned Subordinate Judge. 
The decree-holder preferred an appeal and 
a civil revision application to this Court 
(Miscellaneous Appeal No. 107 of 1934 and 
Civil nevision No. 450 of 1934). These 
were heara by a Division Beuch (Agarwala 
and Vaima, JJ.j, before walen it was 
admitted on behalf of the Baraboni Ooal 
. Concern, Ltd., a respondent in the miscel- 
laneous appeal, that “if they are unable to 
account for any pert of the assets of the 
‘Economic Ooal Company, Ltd., which passed 
into their hands at the amalgamation, 
they are personally liable to satisfy the 
decree.” It was, however, contended on 
their behalf that this could be effected 
only after the appellant decree-holder had 
first proceeded against the assets ot 
Economie Coal Compeny, Lid. The Court 
held that forthe purpose of determining 
whether the right, title and interest of the 
Baraboni Coal Concern, Lid, in the decree 
was liable to aitachment,it was necessary 
to ascertain whether they had accounted 
for tne assets of the Economic Coal Gom- 


` Pany, Ltd., which passed into their hands 


at toe amalgamation. The cases were 
thereiore remauded andthe Court below 
directed to institute an enquiry on the 
lines indicated above, and the miscel- 
laneous appeal and the civil revision 
applicaticn were allowed on these terms. 

In pursuance of the aforesaid order of 
remand the Court below has instituted an 
enquiry and found that the Baraboni 
Ooal Voncern has failed to account for 
the assets ofthe Economic Uoal Company, 
Ltd., which came into their hands. it has 
accordingly allowed the attachment to 
stand, and Miscellaneous Appeal No. 211 of 
1936, is directed against this order, The 
lower Court has also disallowed the claim 
of Onandanmal Indra Kumar as to his 
being a part holder of tne decree aguinst 
O. M. and Co. and Civil Revision Appli- 
Cation No. 6U6 of 1936 ıs directed against 
this order. 

In the meantime, after the objection of 
the Baraboni Coal Concern, Ltd. and the 
claim of Uhandanmal Indra Kumar were 
allowed, the decree-holder respondent took 
out anolher execution of nis decree. in 
this execution he attached another decree— 
a decree for costsin favour of the Bara- 
boni Uoal Voncern obtained on the Original 
Side ofthe Catcutta High Uourt agaiust 
Br. Gopinathji ‘Thakur, amounung to 
about ks. 10,000. To this also the Bara- 
boni Ooal Concern raised the same 
“objection, namely, thal the’ decree attached 
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was their personal property and was no 
part of the assets: of the. Economic Coal 
Company, Ltd. This objection was heard 
along with the cases remanded by the 
High Court, and with a similar result, 
namely, that the Court held that tuough 
the decree attached was the personal 
property of the Baraboni Joal Concern, this 
party had not accounted for the assets 
of the Economic Coal Company which came 
into their hands and were therefore 
personally liable to satisfy the decree of 
Ramchandra Marwari. Miscellaneous 
Appeal No. 232 of 1936 is directed against 
this order. 

Sir Manmatha Nath Mukharji who 
appears on behalf of the appellant Oompany 
—the Baraboni Coal Concern—has attacked 
the order of the Court below on the following 
grounds:— 

(1) The decree under execution, ona 
proper construction, only means that it 
was executable against such specific pro- 
perties of the Economic Ooal Company as 
migat be found in the handsof Baraboni 
Coal Concern, and that there is no obligation 
on the latier to account for the assets of ths 
defunct Mconomic Oval Company. it was 
contended that tae Court below was wrong 
in applying the principle of s. 52 of the 
Code of Civil Procedure to the present 
case, as the Economic Coal Cumpany was 
not a deceased person within the meaning 
of the section nor the Baradoni Oval Com- 
pany its legal representative. 

(2) The reasoning of the learned Sub. 
ordinate Judge in holding that the Baraboni 
Coal Ooncern had failed duly tə account 
for the assets of the Economic Ooal Company 
is wrong. The learned Advocate urged 
that the appellant had duly accsuated 
for all the assets thas came into tnaeir 
hands, and that as regards various items 
in the accounts dealt wita by the learaed 
Subordinate Judge, his conclusions were 
based upon wrong premises, 

Mr. 8. M. Mullick who appears on behalf 
of the decree-nolder-respondent has, on 
the other hand, contended that the Baraboni 
Coal Ooncern was accountable and that 
this matter was concluded by the order 
of remand of this Oourt and could not bé 
re-upened. He supported the main findings 
of the learned Subordinate Judge as to 
the value of the assets of the Kconomic 
Ooal Company which were not duly accounte 
ed for by the Baraboai Ooal Concern, 
Ltd. He also urged that the decree under 
execution, so far at any rate as it relates 
to costs, is a personal decrée against the 
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.Baraboni Coal Concern, Ltd., and that to 
that extent the Baraboni Coal Concern 
are personally liable in any event. 

It may be mentioned here that the 
decree obtained by the Baraboni Coal 
Concern and others against the proprietors 
of ©. M. and Ovo. which was attached 
in tbe earlier execution case, no longer 
subsista. It has on appeal been set aside 
_by this Court, «nd appeal against the 
decree of this Oourt is pending before the 
Privy Council. The attachment is, therefore, 
notional, and will be of no value unless the 
decree of the trial Court is restored with or 
without modification by the Privy Council, 
| Let us now consider the points raised 
by Sir Manmatha Nath Maukharji on 
behalf of the appellants in the order in 
which they have been stated. 
~“ The first question to be considered is 
whether it is open to the appellants to take 
up the positicn that under the terms of 
the decree under execution they are not liable 
to account for the assets of the Economic 
Coal Company which came into their hands 
and that they are not personally liable to 
satisfy the decree even to the extent of 
assets not accounted for. In other words, 
the question is whether the only remedy 
of the decree-holder-respondent is to attach 
such actual assets of the Economic Coal 
Ccmpany as may be found in the hands 
of the appellants. We have already stated 
that it was admitted before Agarwala 
and Varma, JJ. that the Baraboni Coal 
Concern were personally liable in case 
they failed to account for the assets of 
the Economic Coal Company. The learned 
Advceate for the appellants, however, con- 
tended that this was a wrong admission 
by the Advocate who then appeared for 
his clients, that being an admission ona 
point of law, only his clients were not bound 
by it, and that he wasentitledto question it 
before us. Now, it is true that an admission 
by an Advocate on point of law is not 
binding upon a party, but if on the basis 
of such an admission a decree has been 
passed, the decree is binding upon the party 
unless itis set aside under the procedure 
prescribed by law. In other words, even 
though an admission may not be binding, 
a decision on the basis of that admission 
will bind the party. Sir Manmatha Nath 
Mukharji, “however, contended that the 
order of remand did not finally determine 
the question of the liability to account 
and did not finally decide that on failure 
to account for the assets, the appellant 
Qompany would be personally liable for 
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the deciee under execution, He placed 
before us a number of authorities, some. 
of which are at first sight not reconsilable. 
We do not propose to examine them in 
detail, but consider it sufficient to refer 
to a decision of this Court, Rui Brijraj 
Krishna v. Chathu Singh (1), 10 waich it 
Was neld that when one Bench set aside 
tue decision of tue lower Cvurt and 
remanded the case after laying duwn the 
law ta be followed, the decision of the 
Bench on the point @& law is final and 
another Bench, a Court of co ordinate 
jurisdiction, cannot go behind it in appeal 
against the decision passed after remand, 
The authorities on the “whole establish the 
proposition that if a Bench remands a case 
to the lower Court either under O. XLI, 
r. 23 or under O. XLI, r. 25 or under 
the inherent powers of the Court (the 
remand in this case comes neither under r, 23 
nor under r. 25), the matters finally dis- 
pcsed of by the order of remand cannot 
any of them be re-opened when the case 
comes back from the lower Court, but if 
at the time of remand no final decision 
is given on a point though some observations 
oniy are made in respect of it, itis open 
tu another Bench when finally determining 
the case to come to its own conclusions 
on it. Applying this principle, the appel- 
lants are, in our opinion, precladed from 
raising the question now. ` 

We have said before that the lower 
Court had allowed the objection of the 
Baraboni Coal Concern, holding that the 
decree. atiached, not being a part of the assets 
of the Economic Ooal Company,was not liable 


to be attached. The issue,therefore, before 


the Bench which at first heard the appeal of 
the decree-holder was whether that decree 
was attachable. On the. admission of the 
legal position the Court decided that the 


‘personal properties of Baraboni Coal Concern 


were liable to attachment in case the 
Company failed duly to account for the 
assets of the Economic Ooal Company which 
came into their hands. But as the lower 
Court had not determined this point, the 
case was remanded only for investigating 
and deciding it. The liability of the 
Baraboni Coal Concern personally to satisfy 
the decree of Ramchandra Marwari, if they 
failed to account for the assets of the 
Economic Goal Company, was, in our opinion, 
finally determined by the former Bench, 
and the question cannot be re-opened 


a PLT 35; 76 Ind. Oas. 136; A I R 1923 Pat. 
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before us. The appellants in substance ask 
us to hold that the order of remand was 
wrong, inasmuch as it was passed under 
misappreciation of the legal position. plainly, 
we cannot do go. 

Assuming, however, that it is open to us 
to enter into this questicn, the result will 
be exactly the same. The admission made 
by the Advocate of the Baraboni Coal 
Concern before Agarwala and Varma, JJ. as 
Tegards the legal posgtion—in respect of the 
liability of the Company—was correct. 

Sir M N. Mukharji argued that the 
liability of the personal properties of a 
judgment- debtor for’a decree passed against 
him as a representative of a deceased person, 
in case he fails to account for the assets 
of the deceased which came into his hands, 
is a creation of s. 52 of the Oode of 
Civil Procedure, and that the section being in 
terms inapplicable to this case, the Baraboni 
Coal Concern is not liable tosatisfy the decree 
on that footing. This contention cannot in 
our opinion be accepted. Section 52 (2) of 
the Code simply enacts arule of procedure in 
accordance with natural justice ; and even 
in the absence of that section (and of any 
provision oflawto the contrary) Oourta 
would have been justified in applying the 
principle embodied in itas a rule of justice, 
equity and gocd conscience. If a debtor 


dies and his properties are taken by bie: 


legal representatives, they are bound to 
pay his debts to the extent of the assets 
they have taken, unless it can be said that 
the debts are extinguished by the death. 
The liability of these assets of the deceas- 
ed to be taken in satisfaction of his debts 
can be enforced by bringing a proper suit 
against the representatives who have taken 
them’; and if between the death of the 
debtor and the execution of the decree these 
representatives have converted any of the 
asseis of the deceased debtor to their own 
use, it would be a strange system of law 
and equity uader which it could be held 
that they are not liable to satisfy the decree 
to the extent to which they are unable pro- 
perly to account for the assets of the debtor. 
For that would enable the representatives 
to take the assets and yet easily defeat the 
creditcrs, and thus in effect mean that if 
not realised in the lifetime of a debtor, 
his debts are not realisable from his pro- 
perties after his death. We cannot con- 
ceive of any system of law which would 
allow the representatives of a deceased 
debtor totake his assets and nevertheless 
resist the execution of decrees to be satis- 
fied outof those assets without duly ac- 
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counting for them andthus leave the 
decree-holders to remain content with in- 
fructuous decrees, This is how we arrive 
at the principle of procedure embodied in 
s. 52 (2) as regards “enforcement of decree 
against legal representative” (to quote the 
marginal note to the section). If a creditor 
has obtained a decree for the payment of 
money out of the property of the deceased, 
and proves in the execution proceedings 
that the debtor died leaving properties 
which came into the hands of his represen- 
tatives, then it is for these representatives 
to account for those properties, and if they 
fail todo so, they become personally liable 
to the extent of the assets not accounted 
for. The personal liability of the repre- 
sentatives in such a case seems tous to be 
implicit in the very decree passed against 
them for payment of money out of the pro: 
perty of the deceased. For, the only other 
view that need be considered on this point 
is that the question of personal liability 
must be gone into in the suit itael{—a course 
which has little to recommend it and which 
is definitely negatived by s, 52 (2) in cases 
of natural death. Itthe present case the 
decree was passed against the appellants 
onthe finding they took over the entire 
assets and liabilities of the Economic Coal 
Company when the latter went into volun- 
tarv liquidation, and their liability was 
expressed in the form adopted in decrees 
against legal representatives of deceased 
persons. As regards the mode of execution 
of such a decree we are unable to see that 
in principle it differs from a decree passed 
against the legal representatives of a 
person who has died a natural death. 

Sir M. N. Mukharji has cited two decisions 
in support of his contention that the prin- 
ciple of s. 52 of the Code of Civil Proce- 
dure cannot be applied to cases which do 
not come within its terms. There are 
Madho Rao v. Gur Narain (2), and Sudha- 
moyee Basu v. Baujendra Nath Biswas (3). 

It seems tous that neither of the cases 
definitely lays down any such proposition 
as is contended for. In the first place they 
are not cases in which the decrees were 
passed against the legal representatives, 
Jn Madho Rao's case (2), there was a decree 
passed against a man who after the decree- 
holder's application in execution for attach- 
ment of his propsrties moved the Collec- 
tor, on the ground of his having become a 


- (2) 53 A 529; 181 Ind, Oas 598: (1931) A LI 263; 
Ind. Rul, (1931) All. 406; A I R 1931 All 308, 
(3) A IR 1935 Cal. 713; 159 Ind. Oas. 370; 8 RO 
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sanyasi, for the mutation of his son’s name 
in the Revenue Records. The attachment 
was granted by the Civil Court, and then 
the son objected to execution on the ground 
that ashis father had taken sanyas, the 
properties no Jogner belonged to the father 
but had devolved upon him, and that exe- 
cution could not proceed without his being 
made the heir of his father”. The objection 
was disallowed by the executing Court, and 
this order was upheld in appeal to the High 
Court. The learned Judges were addressed 
on s. 50 of the Code of Civil Procedure and 
observed that the question before them was 
one of procedure and that “s. 50 uses the 
word ‘dies’ apparently in itsnatural sense”, 
as distinguished:from a civil death (e. g., by 
taking sanyas) “which is in some ways 
different from natural death”. It may be 
noted, however, that the decree-holder did 
not admit that in fact his judgment- debtor 
had taken sanyas, and the learned Judges 
said that it was not proved in the case that 
the judgment-debtor had become a sanyasi 
either before or after the attachment, or at 
all. It is clear, therefore that their obser- 
vations about civil death are merely obiter. 
It is true that the word ‘dies’ in the section 
may refer to natural death only, but with 
the utmost respect forthe learned Judges, 
the principle underlying the section would 
not seem to be inapplicable to the case of 
aman taking sanyas; otherwise, it will be 
impossible to execute a decree obtained 
against him before he took sanyas. The 
Hindu Law isthat if a man takes sanyas, he 
becomes civilly dead and incapable of 
Continuing to hold any interest in his pro- 
perties, which, therefore, devolve upon his 
heirs. What then would be the remedy in 
such a case open to a party who had already 
obtained a decree against him? If he at- 
tempted toexecute it against the sanyasi, 
he could get little satisfaction since the 
latter has no longer any saleable interest 
im any property. The only course, therefcre, 
open tothe decree-holder would seem to 
be to proceed against the heirs of the san- 
yasi, andthe Court would have to apply 
the principle embodied in s. 50 of the Code 
of QOivil Procedure. It certainly cannot be 
said that though civilly dead under the 
Hindu Law, a sanyasi is capable of hold- 
ing property for the purposes of the exe- 
cution of a decree properly passed against 
him. 

In the seccnd case the facts were different, 
but the Allahabad case was cited in sup- 
port cf the view that the word ‘dies’ in s. 50 
bas been veed in its natural meaning and 
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does not include civil death. The decision 
of the case proceeded on its own facts. 
decree had been obtained against the 
daughters of the last male holder of a 
tenure for the rent that had accrued due 
since his death. Two of the daughters 
died and the surviving daughter surréen. 
dered her life interest. The decree-hclder 
then wanted to proceed in execution against 
the reversioners asunder a money-decree, 
not under a rent decree. The learned 
Judges held that he could not do 59; though 
it was open tohim to bring the tenure to 
sale under the Bengal Tenancy Act: the 
daughter was no party to the execution, 
and if she was personally liable, that 
liability was not shown tohave passed to 
the reversioners. The Allahabad case was 
referred to without any discuasion, but the 
point actually decided was that the per- 
sonal liability of the daughter had not pass- 
ed to her father’s reversioners. Tke deci- 
sion is entirely inapplicable to a case 
like the present where a decree has been 
passed against the appellants themselves, 
but we may also observe that unlike a 
sanyas the self-effacement of a Hindu 
female by surrender does not render her 
incapable of being proceeded against in 
execution for her personal liabilities. 

The two cases cited by the learned 
Advocate thus have no bearing on the 
question before us, viz., whether the appel- 
lasts who have taken the assets of the 
late Economic Coal Company can he 
allowed to defeat the decree passed against 
them onthe ground that by the time the 
decree-holder proceeds in execution for the 
satisfaction of his decree, the. assets of the 
late Company—for whatever reason--are no 
longer with them. If it had been the appel- 
lant’s case that they had utilised the assets 
of the late Company in the discharge of its 
debts or on other legitimate purposes and 
the present decree-holder had come late 
in the field, the position would of course 
have been quite different. In our opinion, 
it was rightly conceded before Agarwala 
and Varma, JJ. on behalf of the Baraboni 
Coal Concern that they would be ‘“‘per- 
sonally” liable if they failed to account for 
the assets; they could not have been 
allowed to take up the position that they 
were not going to give any account of 
what they had done with the assets of the 
late Company but that it was for the 
decree-holder to go and find the assets of 
the late Company and execute his decree 
against such assets as he might find out. 

Sir M. N. Mukharji has also contended 
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‘hat the Baraboni Coal Concern are not 
he legal representatives of the Economic 
Coal Company, and that though they ac- 
quired the assets of the latter, they are 
not liable for anything beyond such 
liabilities of the company as may have 
been taken into consideration at the time 
of the amalgamation. The learned Advocate 
has taken us into various sections of the 
Indian Companies Act, 1913, but in our 
opinion they do not help the appellants. 
Section 191 which applies toa winding up 
by the Court, only shows that a creditor 
will be excluded from the benefit of any 
distribution made )efore he proves his 
debt. Section 203 prescribes the circum- 
stances in which a company may be 
wound up voluntarily, and s. 207 prescribes 
the consequences of a voluntary winding 
up, such as the application of assets, the 
powers of the Liquidator, and the conditions 
in which the Court may appoint a Liquidator. 
Section 209 defines the rights of creditors 
in a voluntary winding-up and prescribes 
the issue of notice to them, thus making it 
possible for them to determine whether an 
application shall be made to the Court for 
the appointment of another or a joint Liqui- 
dator. Tne next section to which we have 
been referred is s. 213, corresponding to 
s. 208 O of the present Act, on the “power 
of Liquidator to accept shares, ete, as a 
consideration for sale of property of the 
company”. It was pointed out that this 
section substantially covers the amalgama- 
tion of companies. The section on which 
Wir M. N. Mukharji laid great stress is s. 223 


which runs thus : 

“In every winding up (subject in the case of in- 
«solvent companies to the application in accordance 
with the provisions of this Act of the law of insol- 
vency) all debts payable on a contingency, and all 
claims against the company, present or future, cer- 
Main or contingent, shall be admissible to proof 
«against the company, a just estimate being made 
160 faras possible, of the value of such debts or 
tlaims as may be subject to any contingency...” 


There is nothing in all this to support 
the main contention of Sir M.N. Mukhariji 
that as the decree-holder did not come 
forward to make his claim in the winding- 
“1p proceedings, he cannot now call upon 
whe appellants (the transferee company) to 
show what they have done with the assets 
«of the transferor company. The respondent 
Ramchandra Marwari brought his suit in 
1927 and obtained the decree under execu- 
Mion in 1929. The balance-sheet as at 
March 31, 1926, shows Ramchandra Marwari 
was acreditor of the Economic Ooal Com- 
mpany. He thus bad. a debt due to him 


BARABONI GdaL CONCERN v. BAM OHANDRa MARWARI (PAT,) 


727 


from that company apart from the decree 
under execution which was obtained in a 
suit brought after the amalgamation. The 
learned Advocate therefore argued that it 
was open to Ramchandra as a creditor of 
the Economic Goal Company to object to 
the transfer of the assets of this company 
to the Baraboni Coal Concern by applying 
to the Court, and that as he did not do so, 
the arrangement is binding upon him. 
This proposition was supported by a 
passage from Stiebel’s Oompany Law, 
Volume II (3rd edition, p. 1154): 

“a creditor who lies by .....and omits to present a 
petition will not be ableto go behind the scheme 
(of re-construction or amalgamation), and will be 
bound by it,” , 

But all this has no bearing whatsoever 
on the issue before us. The decree-holder 
does not question either the voluntary 
liquidation or the action of the Liquidators 
in transferring the assets of the Econom‘c 
Coal Company to the Baraboni Coal 
Concern. We are now only concerned with 
the mode of execution of a decree passed 
against the appellants on the footing that 
they had taken over the entire assets and 
liabilities of the Economic Coal Company. 
This finding of the trial Oourt (see the 
judgment, lines 5 to 35 on p. 276 of Part 
III of the Psper Book) to say nothing of 
the form of the decree—makes it unneces- 
sary to consider what the position would 
have been if the amalgamation or ree 
Construction had been effected, as it could 
have been effected (In re South African 
Supply and Cold Storage Co. (4), cited by 
the learned Advocate) without the entire 
liabilities of the transferor company pass- 
ing to the appellants. As they took over 
all the assets and liabilities of the Econc- 
mic Coal Co, they sre, in our opinion, to 
all intents and purposes, representatives- 
in interest of the latter company ; and the 
lengthy arguments that were addressed to 
us on the Companies Act cannot get over 
the decree actually passed and now under 
execution, nor over the fact that the 
appellants took over the entire assets and 
liabilities of the defunct company. We 
cannot therefore decline to extend the 
principle of s. 52 (2) to the appellants on 
the ground suggested, viz. that under the 
Companies Act the transferee company 
cannot be said to be the legal representative 
of the transferor company, 

Sir Manmatha Nath Mukharji asked us 
to construe the decree as if it allowed 
realisation only from such assets of the 

(4) (1904) 2 Ch 268 at p. 286; 73 L J Oh 657; 91 L T 
447; 52 W R 649; 13 Manson 76. 
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Economic Ooal Oompany as may he found 
in the possession of the appellants. Apart 
from the question that the decree has 
already been interpreted in the previous 
judgment of this Oourt and held to be 
é6xecutable against the Baraboni Coal 
Ooncern personally to the extent to which 
the assets of the Economic Coal Company 
remain unaccounted for, we take the same 
view of the plain meaning of the 
decree. 

. The contingent admission of personal 
liability on the previous occasion was no 
doubt made when the attachability of the 
decree in Suit No. 66 of 1930 only was in 
question. But the. interpretation of the 
decree with reference to the applicability 
of the principle underlying s. 52 (2) must 
plainly governthe execution in respect also 
of the Caleutta decree attached later on by 
the respendent. 

The next branch of the argument on 
behalf of the appellants is that the assets of 
the late company have been accounted for, 
and we must now proceed to examine it. 

'The Economic Coal Company had four 
coal fields, viz. Babisole, Rana, Obinchuria 
and Ganesbpur. All these admittedly 
came into the possession of the Baraboni 
Oval Cancern, Lid. (After considering the 
facts and evidence, their Lordships came 
to tte following conclusion), 

.We thus see that the appellants have 
not accounted for immovables worth about 
Rs. 5,50,060 and cash or stock of coal cor- 
Tesponding to Rs. 47,000, and not Rs. 80,000, 
as found by the lower Court) which was 
with the Ganeshpur Colliery and came into 
the hands of the appellants at the amalga- 
mation. These assets were much more 
than sufficient fır satisfying the decree 
under execution, and the Jearned Subor- 
dinate Judge has rightly disallowed the 
objection of the appellants in the two exe- 
cution cases, and the appeals fail. 

We are aleo of opinion that the decree 
under execution so far as it relates to costs 
is a personal decree against the appellants. 
This part of the decree runs: 

“That the sum of Rs. 3,864-10-6 be paid by the 
defendants Nos. 1 and 2 to the plaintif on account 
ofthe costs of this suit with interest thereon 
at 6 per cent. per annum from this date to the date 
of realisation.” 

The defendant No,2 was the Baraboni 
Coal Concern, and the liability for these 
costs is unrestricted, unlike the liability for 
the substantive claim which was decreed 
at Rs. 88,961-4-3 limited to the assets of the 
Economic Coal Company (defendant No. 1) 
in the hands of defendant No. 2, We cannot 


ALOPI PARSHAD v: GoURT op wakps (LAH.) ` 


. 


181 10 


therefore accept the appellants’ contention 
that the costs stand on the same footing as 
and should go withthe other amount. 

Coming to the Civil Revision application, 
it is enough to say that the claim of 
Chandanmal Indra Kumar is unfounded. 
The decree attached, as we have already 
stated, was obtained by the Baraboni Coal 
Ooncern and others against the proprietors 
of O. M. and Oo. in respect to an encroach 
ment upon the Phularjtand Coal Company's 
lands. This last confpany was also amal- 
gamated with the Baraboni Ooal Concern 
and was later on brought to. sale for 
arrears of cess and ,purchased by the 
claimant, Chandanmal Indra Kumar. His 
interest in Phularitand, however, accrued 
after the period for which the damages 
were claimed against O. M. and Co. as is 
clear from the judgment in the suit No. 66 
of 1930 (Ex. B). Though the claimant, 
Chandanmal Indra Kumar, was among the 
plaintiffs in the suit, he has thus no right 
or interest in the decree; and the Oivil 
Revision application was, in fact, not 
pressed. 

The appeals must, therefore, be and are 
dismissed with costs and also the Oivil 
Revision application. Hearing fee, ten gold 
mohurs. 

8. Appeals and Revision dismissed. 





LAHORE HIGH COURT 
First Appeal No. 109 of 1936 
March 18, 1937 
CoLDSTREAM AND ABDUL RASHID, JJ. 
ALOPI PARSHAD AND aNUTHER— 

PLAINTIFFS~-APPELLANTS 
versus A 
COURT or WARDS AND OTABRS 
— DERANDANTS— RESPON DENTS 

Limitation Act (IX of 1908), Sch. I, Art. 113— 
Agreement between A and B that B to finance 
A's litigation in return of share in property 
ajter decree — Agreement providing that incase of 
appeal to Privy Council B would be entitled to greater 
share—Sutt by B more than three years after decree 
but within three years of refusal of performance of 
agreement—Suit held within time and second part of 
Art. 113 applied — But agreement held unfair and 
invalid—Contract Act (IX of 1872), s. 23. 

Statutes of limitation must be strictly construed 
and no man isto be deprived of rights which would 
by law belong to him unless the specific provisions 
of law, which are alleged to take away these rights, 
can be shown to apply clearly and in precise terma 
to his case. [p. 732, col. 1.) 

The question as to whether the first part of Art. 113, 
Limitation Act, is or isnot applicable, must depend 
to a great extent on the language of the agree- 
ment. 

A fair agreement to supply funds to carry ong 
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Buit in consideration of having ashare of the pro- 
perty, if recovered, ought not to be regarded as being 
per se opposed to public policy. But agreements of 
such a kind ought to be carefully watched, and 
when extortionate, unconscionable, or made for im- 
proper objects ought to be held invalid. The ques- 
tion as to whether a contract is inequitable and un- 
consciqnable depends on the circumstances of each 
particular case. [p. 733, col. 1.] 

:By an agreement between A and B, B agreed to 
finance the litigation of A in respect of certain pro- 
perty in return for part worth about one lac of 
Rupees of the recovered property, knowing well that 
the litigation would cost about Rs. 9,000. It was 
also provided that if an dhpeal was preferred to the 
Privy Council B would get a greater share. A was 
a:man of weak intellect and was in the habit of 
drinking. B instituted a suit forthe specific per- 
formance of the contragt more than three years 
after the date of the decree but within three years of 
the refusal to perform the contract : 

Held, that B was entitled to get his share after the 
decree which undoubtedly meant when the decree 
became unassailable. The decree had not become 
unassailable. It was liable to be challenged in an 
appeal to the High Court, and on the decision of such 
an appeal by an appeal to His Majesty in Council. 
The date of the decree could not therefore be regarded 
asthe date on which B became entitled to his share. 
Jt-must be therefore held that no date for the specific 
performance of the contract was fixed within the 
purview of Art. 113, Limitation Act. The second part 
of Art. 113 would therefore be applicable to the facts 
of the present case and the suit was within 
time. 

[Case-law discussed.] 

Held, also that A was induced to enter into an 
agreement which was highly detrimental to his in- 
terests and that sucha contract fell within the pur- 
viewof s.23, Contract Act, as unconscionable. Ram 
Kumar Kundu v. Chunder Canto Mookerjee (7) and 
Raghunath v. Nilkanth (8), followed. [p. 734, col. 1.] 

Held, however that on equitable grounds some relief 
should be given to B. Since Rs. 8,440 were reasonable 
expenses of the litigation financed by B,a decree for 
that much should be passed in his favoar. [ébid.] 


F. A. from the decree of Sub-Judge, 
First Class, Delhi, dated October 30, 1935. 

Mr. Achhru Ram, for the Appellants. 

Mr: Ram Lal (Government Advocate) and 
Mr. Suraj Narain (for No. 1), Messrs. M. A. 
Majid and Bishan Narain (tor Nos. 2 and 3), 
fcr the Respondents. 


Abdul Rashid, J — The material facts of 
the case, forthe purposes of this appeal, may 
be shortly stated. Mirza Surriya Jab, the 
head of the Mughal Royal Family of Delhi, 
died on February 8, 1913, leaving him surviv- 
ing two wives and two daughters. On his 
death, the Court of Wards assumed super- 
intendence of the estate left by him on 
behalf of his daughters and widows. Saleem 
Mohammad Shah claimed to be the son of 
Mirza Surriya Jah and his sole heir. His 
status was however denied by the Court of 
Wards. Saleem Mohammad Shah was 
informed by the Court of Wards that he 
should take steps to establish - his claim 
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in a Court of law. In April 1913, Saleem 
Mohammad Shah was given a compassionate 
allowance of Rs. 100 per month. An 
allowance of Rs. 200 per month was also 
granted to his widow Nawab Qzisar 
Jahad Begam, defendant No. 2. Saleem 
Mohammad Shah applied for a loan to 
carry on the necessary litigation but his 
application was rejected by the Cyurt of 
Wards on July 15, 1913, on ths ground 
that he could bring a friendly suit to 
establish his claim and the litigation would 
not involve a great deal of expense. On 
January 26, 1920, Saleem Mohammad Shah 
brought a suit for possession of the pro- 
party left by Mirza Surriya Tah in forma 
pauperis. The defendants in the suit were 
the Court of Wards and the surviving 
widows and daughters of Mi:za Surriya Jah. 
The application to sue in forma pauperis 
was contested on behalf of the Oourt of 
Wards. On August 27, 1920, Mr. Abdul 
Rahman (now Sir Abdul Rahman) Oounsel 
for Saleem Mohammad Shah made a 
statement to the effect that his client 
was preparad to pay the court-fee. The 
Court thereupon directed Saleem Moham- 
mad Shah to pay the court-fee before 
October 4, 1920. The court-fee was paid 
on that date. Saleem Mohammad Shah 
had claimed the entire estate of Mirza 
Surriya Jah, but he succeeded in getting 
a decree on May 10, 1925, for a 14-52 
share in the property left by Mirza Surriva 
Jah. 

On October 2, 1920, an agreement Ex P-1 
was entered into between Saleem Mohammad 
Shah (hereinafter referred to as the first 
party) on one side and Alopi Parshad Ram 
Sarup-(hereinafter referred to as the second 
party) on the cther side, whereby the send 
party offered to finance the litigation on 
behalf of the first party, and the first 
party agreed to transfer a 3-lfth or 4-16th 
share (as the case may be) of the pro- 
perty obtained by him, as a result of the 
litigation, in favour of the second party. 
Tt was stated in the deed of agreement 
that the first party was an owner of con- 
siderable movable and immovable property 
by virtue cf inheritance from his father, 
that the whole of this property was in 
possession of the Court of Wards, that ths 
first party had no means whatever to pay 
court-fes and other costs of litigation, 
that the second party had agreed to bear 
all the expenses of the case, and that 
in lieu of the services of the second party, 
a 3/16th share would be transferred to 
them if no appeal were preferred to the- 
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Privy Oounci], but that a 4-16th share 
would be made over to the second party 
if an appeal was preferred to the Privy 
Council. It was further stated in this 
agreement that all the expenses of the 
litigation shall be paid by the second party 
according to the bills sent by the O.unsel. 
After the decree is passed, the second 
party shall be entitled to get their share 
to the extent of 3 annas or 4 annas in the 
rupee as the case may be, and the first 
party shall have power either to get the 
entire property partitioned and then give 
the said share cr to get the value of the 
entire property assessed and then pay 
money in cash. Until the share of the 
second party amounting to 3*16th or 4-16th 
is paid, the first party is not entitled to 
alienate or transfer the property obtained 
as a result of the litigation in any manner. 
On July 16, 1925, the Oourt of Wards had 
assumed superintendence of the estate of 
Saleem Mohammad Shah aleo as he had 
become a sharer in the property inherited 
by the widows and the daughters of Mirza 
Surriya Jah by means of the decree passed 
in his favour on May 10, 1925. Oa Sep- 
tember 17, 1925, Saleem Mohammad Shah 
died. Oo January 5, 1926, the present 
plaintiffs submitted a petition to the 
Deputy Commissioner demanding a 3-16th 
share of the property decreed in favour of 
Saleem Mohammad Shah. On March 5, 
1926, plaintiffs’ petition, demarding a share 
in the property of Saleem Mohammad 
Shah, was rejected by the Deputy Com. 
missioner. On April 28, 1926, another 
application was made by the plaintiffs to 
the Deputy Oommissioner and the Deputy 
Commissioner offered to pay the plaintiffs 
without prejudice a sum of Rs. 2,500 
on the ground that they had spent about 
Rs. 8,000 in financing the litigation on 
behalf of Saleem Mohammad Shah. Tae 
plaintiffs declined to accept the offer of 
the Deputy Commissioner and instituted 
the present suit on October 16, 1923, for 
possession by partition of 3 16th share out 
of the 7 16th decreed in favour of Saleem 
Mohammad Shah by the decree dated 
May 10, 1925. The claim of the plaintiffs 
was solely based on the sgreement referred 
to above. It was stated in the plaint that 
the cause of action had accrued to the 
plaintifis on May 10, 1920, when the decree 
was passed and on March 5, 1926, when 
the Deputy Oommissioner rejected the 
plaintifs’ claim cn behalf of the Court of 
Wards. The Oourt of Wards was the first 
defendant in the case, Nawab Qaisar 
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Jahan Begam, widow of Saleem Mohammad 
Shah, and Jaimur Jahan Begam, his 
daughter, were the second and the third 
defendants, respectively. 

On behalf of the Court of Wards, it 
was pleaded that the plaintiffs’ suit was 
barred by limitation, that Saleem Moham- 
mad Shah was a man of weak intellect 
and was addicted to drinking, that the 
agreement dated October 2, 1920, was not 
executed by him of his own free will, 
that the agreement Was unconscionable 
and inequitable and was opposed to 
public policy and that the plaintiffs had 
only spant about Rs. 8,000 in financing 
the litigation on behalf df Saleem Moham- 
mad Shab. It was further pleaded 
that the plaintifs were not cntitled to 
interest and that in any case they could 
not claim more than Rs. 8,500 which the 
Deputy Commissioner had offered to pay 
them. Almost similar pleas were raised . 
on behalf of defendants Nos 2 and 3. An 
additional plea was raised on behalf of 
Nawab Qaisar Jahan . Begam to the effect 
that her dower debs amounting to 
Rs. 50,000 was the first charge on the 
estate left by Saleem Mokammad Shah, 
her deceased husband. On the pleadings 
of the parties th: trial Coart framed 18 issues, 
but in this appeal we are only concerned 
with five issues which are in the following 


terms: 

“1, Isthe suit within time? 2. Did Mirza Saleem 
Mohammad Shah cxecute agreement Ex, P-l in 
favour of the plaintiffs? 3. If so, was he a man 
of weak jutellect and addicted to drinking? What 
is the effect, and was the said agreement not exe- 
cuted by him of his own free will? 4. Is the said 
agreement unlawful and opposed to public policy 
and therefore not binding on defendant No, 1?...... 
16. Are plaintiffs entitled to any interest ?... .." 


The trial Court held that the suit of 
the plaintiffs was barred by limitation 
under Art. 113, Limitation Act, on the 
ground that the suit was one for specific 
performance of a contract and time 
began to run from May 10, 1925, when a 
decree for possession of a 3-16th share was 
passed in favour of Saleem Mohammad 
Shah. It further held that the agreement 
Ex. P-1 was not inequitable or extortionate 
and that Mirza Saleem Mohammad Shah 
and his heirs were bound by it. It was 
also held by the lower Court that 
Rs. 10,000 had been spent by the plaintiffs 
in financing the litigation on behalf of 
Saleem Mohammad Shah and that they 
were entitled to interest at the rate of 
12 per cent. per annum from the date 
of the advance to the date of the decree - 
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ad 6 per cent. per annum future interest. 
m the above findings, the trial Oourt 
ismissed the suit on the score of limitation. 
gainst this decision the plaintifs have 
aeferred an appeal to this Oourt. In 
is opening address the learned Counsel 
or the &ppellants attacked the judgment 
f the trial Oourt on two points only. 
Me contended firstly that the suit was not 
arred by limitation, and secondly, that the 
wer Court was wrong in holding that the 
laintiffs had spent only Rs. 10,000 in financ- 
ag the litigation instead of Rs. 19,000 alleg- 
d tohave been spent by them. The learned 
tovernment Advccate in reply raised an 
«ditional point, namely that the agreement 
ix. P. 1 was inequitable and extortionate 
nd should not be given effect to and 
hat the plaintiffs in any case were not 
titled to anything more than the costs 
lecreed by the Senior Subordinate Judge, 
Jelhi, in favour of Saleem Mohammad 
hah amounting to Rs. 6,330 on May 10, 
925. 

It will be convenient to deal with the 
question of limitation firstof all. Article 113, 
uimitation Act, provides a pericd of three 
‘ears for suits for specific performance of 
4 contract. The limitation begins to run 
rom the date fixed for the performance of 
whe coniract, or if no such date is fixed, 
when the plaintiff has noticethat perform: 
ance is refused. The trial] Court has 
weld that though no date forthe perform- 
ance of the contract was fixed in the 
ugreement Ex. Pl, it must be held that 
imitation began to run from May 10, 1925, 
vhen a decree was passed in favour of 
Saleem Mohammad Shah, in view of the 
naxim certum est quod certum reddi potest. 
ccording io the trial Court, the date for the 
gerformance of the contract was ascertain- 
able and accordingly such date must be taken 
o be the date fixed for the performance cf 
she contract. Paragraph 3 of the agreement 
Kx. P-1 states that after a decree is passed, 
the second party shall be entitled to get 
heir share to the extent of 3 annas or 
“4 annas as the case may be and the first 
warty shall have power either to get the 
antire property partitioned and then give 
khe said share or get the value of the entire 
wroperty assessed and then pay money in 
wash The agreement further provides that 
Kn the case of an appeal to His Majesty in 
Council the plaintiffs would meet the 
entire expenses incurred in the prosecution 
ofthe appeal and that their share would 
khen be 4-l6th instead of 3-16th. In my 
«pinion, it is clear from the provisions of 
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the agreement that the plaintiffs could not 
sue for specific performance of the con- 
tract entered into by means of the agrea- 
ment Ex. P-1 on May 10, 1925, when a 
decree was passed in favour of Saleem 
Mohammad Shah, If the plaintiffs had 
instituted a suit on that date for specific 
performance of the contract, their suit 
would have been liable to dismissal as 
being premature. It is clear, therefore, 
that May 10,1925 cannot possibly be re- 
garded as a terminus a quo for the pur- 
poses of limitation. The maxim alluded 
to above and relied on by the trial Court 
has no application tothe facts of the pre- 
sent case. 

It was contended by the learned Govern- 
ment Advocate in support of the decision 
of the trial Court on the question of 
limitation that under para.3 of Hx P-1 the 
plaintiffs became “entitled” to their share 
on the passing of the decree and thatthe 
mere fact that the property was to be 
partitioned or the value thereof wis to be 
assessed did not in any way affect the 
title of the plaintiffs which accrued to 
them on May 10, 1925. In my opinion this 
contention is devoid of all force. The 
plaintifs were entitled to get their share 
after the decree which undoubtedly meang 
when the decree becomes unassailable. On 
May 10, 1925, the decree in favour of Saleem 
Mohammad Shah had not become unasgsail- 
able. It was liable to be challenged in an 
appeal tothe High Court and on the deci- 
sion of such an appeal by an appeal to 
His Majesty in Council. The May 10, 1925, 
cannot, therefore, be regarded as the date 
on which the plaintiffs became entitled 
to their share. If May 10, 1925, cannot be 
regarded asthe date fixed for the perfor- 
mance ofthe contract it must be held that 
no date forthe specific performance of the 
contract was fixed within the purview of 
Art. 113, Limitation Act. The second part 
of Art. 113 would, therefore, be applicable 
tothe facts of the present case. The trial 
Court has observed that if May 10, 1925, 
cannot be regarded as the starting point of 
limitation, the suit must be held to be 
within time as no demand or refusal by 
the defendants is alleged or proved to have 
been made before November 1925. On the 
question of limitation, the learned Counsel 
for the appellants relied on Kashi Prasad 
v. Chhabi Lal (1), where it was held that : 

“The force of the word ‘fixed’ used in Art. 113, 
Limitation Act, implies that the date should be 
fixed definitely and should not be left to be gather- 


(1) A IR 1933 All. 410; 145 Ind. Cas. 586; (1933) A 
LJ 300; 6 RA 123. 
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ed from surrounding circumstances of the case) It 
must bea date clearly mentioned in the contract 
whether the said contract be oral or in writing." 


In a case reported fin Waryam Singh v. 
Gopi Chand (2), the promisor undertook to 
execute the sale deed after payment of the 
last instalment in the Government treasury 
and after the acquisition of proprietary 
Tights, it was held that the maxim certum 
est quod certum reddi potest could not be 
invoked in reference to this agreement and 
that the suit was not barred by the first 
part of Art. J13, Limitation Act. A num- 
ber of other rulings were also relied upon 
by the learned Counsel for the appellants, 
but itis unnecessary to deal with them as 
the questidn asto whether the first part of 
Art. 113, Limitation Act, is or is not ap- 
plicable must depend toa great extent on 
the language of the agreement. On behalf 
of the respondents, reliance was placed on 
two Oudh rulings, Gajadhar Singh v. 


Kandhya Buksh, 9 Ind. Cas. 243 (3), and - 


Bisheshar Dayal v. Yar Raj Kaur, 66 Ind. 
Cas. 622 (4). Inthe first of these rulings, 
there was absolutely no uncertainty as to 
the date, while in the second ruling, the 
real question in dispute was left undecided 
as the case wassettled by means of a compro- 
mise. Fazal Din v. Amir-ud-din (5;, is 
also not of any great assistance to the res- 
pondents asit dos not contain any dis- 
cussion as to whether the first part or the 
second part of Art. 113, Limitation Act, 
was applicable to the facts of that case. It 
was held bya Full Benchof the Punjab 
Ohief Court in Sundar v. Salig Ram (6), 
that : 

“Statutes of limitation must be strictly construed 
and that no man isto be deprived of rights which 
would by law belong to him unless the specific 
provisions of law, which are alleged to take away 
these rights, can be shown to apply clearly and in 
precise terms to his case," 

It was also held that : 

“The law of limitation must be strictly construed, 
4. e., its scope cannot be stretched to extend to 
cases not covered by its language, and, when the 
indications as to its application are not clear, the 
construction must be in favour of the right to 
proceed.” 

In the present case the respondents have 
failed to bring the case specifically within 
the purview of the first part of Art. 113, 
Limitation Act. I would, therefore, hold 


(2) 11 L 69; 119 Ind. Cas. 491; A IR 1930 Lah. 34; 
31 PL R 352; Ind. Rul. (1925) Lah. 907. 
(3)9 Ind. Cas. 243. 
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(4) 66 ind. Cas. 622; A I R 1921 Oudh 218;80 LJ 
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(5) 217 P L R 1911; 11 Ind, Cas, 299; 138 PW R 
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(6) 26 P R 1911; 9 Ind. Oas. 300; 3: P L R 1911; 
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that the second part of Art. 113, Limita- 
tion Act, isapplicable to the facta of the. 
present case and that the suit ofthe plaia-. 
tiffs is within limitatin The next ques- 
tion for determination is whether the 
plaintiffs have succeeded in establishing 
that Rs. 19,000 were spent by them in 
financing the litigation on behalf of Saleem 
Mohammad Shah. The learned Oounsel 
for the appellants merely drew our attention 
to four cheques of Bs. 5,000, Rs. 10,000, 
Rs. 3,500 and Rs. 500 which were issued by 
the plaintiffs in favour of Mr Abdul Rah- 
man, Counsel for Saleem Mohammad Shah 
and which were cashed by him between 
January 13, 1921, and August 31, 1922. It 
was contended by the learned Ovunsel 
that the etatement of Mr. Abdul Rahman 
showed that allthese cheques were paid to 
him for carrying on the litigation launch- 
ed by Saleem Mohammad Shah against 
the Court of Wards and the widows and 
daughters of Mirza Surriya Jah Out of 
this sam of Rs. 19000, Rs. 10,000 was 
stated to be the fee paid to Mr, Abdul 
Rahman as Counsel in the case. Nawab 
Qaisar Jahan B2gam, defendant No. 2, and 
her witnesses have slated that the fee 
fixe] with Mr. Abdul Kabman was 
Rs. 2,000 only. Mr Abdul Rahman oa the 
other hand has statedas a witness that the 
fee was Rs. 10,000. Mr. Abdul Rahman 
was a lawyer of 11 years’ standing in 
January 1921. I am of the opinion that a 
fee of Rs. 10,000 was highly excessive in 
view of the amount of work involved and. 
in view of the status of Mr. Abdul Rahmin 
as an Advocate atthe time whan this fee 
is alleged to have been paid. It wasclearly 
stated inthe agreement (Ex. P-1) that the 
plaintiffs woul! pay all the expanses of 
litigation without any objection according 
tothe bills sent by the Counsel. The duty 
of keeping accounts or demanding accounts 
from the Counsel was expressly imposed 
on the plaintiffs by means of the agreement 
which forms the basis of the present suit. 
The plaintiffs have failed to produce any 
accounts or bills of Counsel. 

In these circumstances the only way of 
determining the expenses of litigation is to 
rely on the decree sheet in the suit brought 
by Saleem Mohammad Shah against the 
Court of Wards in the year 1920. This 
decree sheet is printed at p. 107 of Vol. 2 
of the printed paper book, It shows that 
asum of Ra. 6,330 was spent by the plain- 
tiffs in that litigation. Rupees 3,000-8-0 
were spent on the court-fees and Rs. 3,900. 
were taxed as Pleader’s fee. It is true that 
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there are some small items which cannot 
be included in the decree sheet. The amount 
spent in incidental charges cannot,. how- 
ever, be taken to be more than 38 per cent. 
of the amount shown in the decree sheet as 
the costs of the plaintiff. In view of the 
non-production of accounts by the plaintiffs 
of the money spent on the litigation on 
behalf of Saleem Mahammac Shah, I would 
hold the reasonable expenses of the litiga 
tion tobe tke sum of Rs. 6,330 shown as 
the ccsts incurred b} the plaintiff in the 
decree sheet plus a sum of Rs, 2,110 on 
account of incidental charges. The total 
amount spent by the plaintiffs in pursuance 
of the agreement Ex’ P-) would, therefore, 
come to Rs.8,440. This sum was ample to 
cover all the reasonable expenses incurred 
on behalf‘of Saleem Mohammad Shah in 
the previous suit. It was held by their 
Lordships of the Privy Council in Ram 
Kumar Kundu v. Chunder Canto Mookerjee 
(7), that : : 

“A fair agreement to supply funds to carry ona 
suit in consideration of having a share of the pro- 
perty, if recovered, ought not to be regarded as 
being per se opposed to public policy. But agree- 
ments of such a kind ought to be carefully watched, 
and when extortionate, unconscionable, or made for 
improper objects, ought to be held invalid.” 

_ ia another Privy Council case reported 
in Raghunath v Nilkanth (8), it wos laid 
down that : 

“The English Law of champerty is not in force in 
India. Agreements made by claimants of property 
in litigation to share it with otherg on their 
obtaining ‘decrees in consideration of funds being 
supplied by the latter for carrying on their suits 
are not in themselves opposed to public policy, nor 
are they necessarily void. But such egreements, 
when extortionate, are inequitable; and in that case 
should not receive effect.” 


- In order to determine whether the present 
agreement is extortionate or - inequitable, 
we have to take into account the-respective 
positions of the parties and other cireum- 
stances existing on October 2, 1920, when 
the agreement in question was executed 
by Saleem Mohammad Shah. Alopi 
Parshad, plaintiff, deposed as a witness that 
before the execution of the agreement 
Ex. Pel, he had seen the properties in the 
city and could approximately assess the 
value of the properties outside the city. 
His estimate was that the properties claimed 
by Saleem Mohammad Shah were worth 
about eight lacs of rupees. “In the plaint 
of the previous case it was stated that the 
-value of the properties was ten lacs of 
- (1)20 233; 41 A 23:3 Sar, €54 (P O). < 
@ 20 0-843; 201 A 112; 17 Ind. Jur. 374; 6 Sar, 392 
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eight lacs of rupees would come to one 
lac and fifty thousand rupees. Ib would 
also be apparent to shrewd businessmen 
like Alopi Parshad and Ram Sarup that the 
expenses of litigation could not be more 
than eight or nine thousand rupees if no 
appeal were preferred to the High Court 
and could not be very much more than 
twelve thousand rupees if such an appeal 
were preferred. By advancing about ten 
to twelve thousand rupees to Saleem 
Mohammad Shah, the plaintiffs stood to 
gain asum of one lac and fifty thousand 
rupees in the event of Saleem Mohammad 
Shah succeeding in the litigation launched 
by him. They safeguarded themselves by 
demanding a bigger share of the property 
in case an appeal were preferred to the 
Privy Council. ; 


Mr. Abdul Rahman in his statement 
dated February 7, 1933, deposed that 
though he had not seen Saleem Mohammad 
Shah purchasing drinka, he saw him slightly 
intoxicated twice and told him not to come 
to his office in that condition. Nasir-ud-din 
(D. W. No. 3) deposed that Rang Mahal 
was at adistance of about 500 yards from 
the house of Saleem Mohammad Shah in 
Kucha Cnellan, Saleem Mohammad Shah 
used to pass the whole day long in Rang 
Mahal and used to take cocaine in con- 
cealment. A year before his death, Saleem 
Mohammad Shah had told him that he 
had given up cocaine and he never saw him 
taking cocaine during that year. It is also 
in evidence that Saleem Mohammad Shah 
was a man of weak intellect and was 
inclined to . waste money in making pre- 
sents to different officials. The consider- 
ations enumerated above, in my opinion, 
make it highly probable that Saleem 
Mohammad Shah was induced to enter into 
an unfair bargain whereby he agreed to give 
up property worth a lac and fifty thousand 
rupees for a sum of ten or twelve thousand 
rupees. The learned Oounsel for the appel- 
lants contended that Alopi Parshad Ram 
Sarup knew that the litigation would take 
a long time and that during the interval 
the property might depreciate in value. 
In 1920 it could not be said with any 
degree of certainty that immovable property 
in Delhi would go down in value in a few 
years. On the other hand, the plaintiffs 


‘might have anticipated a rise in the value 


of immovable property in Delhi. In any 
case we have to take into consideration the 
conditions prevailing in the town of Delhi 
jn the year 1920. In a case reported in 
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Chunni Kuat ¥. Rup Singh (9), on the 
advice of his legal advisers, the obligor 
executed a bond for Rs. 25,00U, in considera- 
tion of the obligee agreeing to defray the 
expenses of an appeal to tae High Oourt. 
‘Lhe obligor agreed to pay the Ks. 25,000 
within one year irom his recovering posses- 
Sion of the property in suit; aud at the 
request of the obligor’s Pieader, the obligee 
advanced Rs. 3,700 waich was applied to 
the expenses of the appeal. In these cir- 
cumstances it was held that : 

“Although there was nothing to show that the 
obligor could have obtained an advance on terms 
more advantageous to himself, it was for the obligee 
to establish to the Oourt's satisfaction, without 
reasonable doubt, that he could not have done so; 
and that, this not having been established, and 
the reasonableness and fairness of the bargain not 
being proved by showing that there had been 
difficulties in negotiating it, or that others had 
refused it as not sufficiently advantageous to them, 
the Oourt should hold the bargain to be a hard 
and unconscionable one, which should not be en- 
forced.” 

In my opinion the question as to whether 
a contract is inequitable and unaconscion- 
able depends on ths circumstances of each 
particular case. After considering the 
entire evidence on the record, L am of the 
opinion tnat iu the present case Saleem 
Mohammad Shah was induced to enter into 
an agreement which was niguly detrim:2ntal 
to his iuterests and that sucen a Goutracs 
falls witnin the purview of the observations 
made by toeir Lordsaips of tne Privy 
Council ia Raghunath v Nilkinth (8). L 
would therefore refuse to enforce this 
agreement. 

Ine tinal question for consideration is 
whether ou equitable grounds some relief 
should be given to tne appellanis. As | 
have held Ks. 8,440 to be ths reasonable 
expenses of the litigation financed by the 
appellants on behalf of Saleem Muhammad 
Shah, | would pass a decree in their favuur 
for this amount. A sum of its. 5,00) was 
tendered to the appellants by tae Gouri 
of Wards on July 4, 1928, i. e, about saree 
months prior to the filing of tne present 
suit by the appellants. As this reasonable 
offer was refused by the appellants, taey 
are not entitled to any interest or the 
cosis of the litigation. No interest s.ould 
be allowed to them from the year 1921 
to the year 1923 as the expense of ks. 4,440 
incurred by them during the litigation 
cannot be coverted into a prottable invesi- 
ment in view of the inequitaoie nature of 
the agreement entered into by them with 
Saleem Mohammad Shah. For tne reasons 


` ` (9) LL A 57; AW N1888 296, 
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given above, I would accept this appea» 
set aside the judgment and the decree c 
the Oourt below and grant the plaintiffs: 
decrae for Rs. 8,440. I would order th 
parties to bear their own costs throughout. 

Coldstream, J.—I agree. ° 

D. Appeal partly allowed. 





PATNA §IGH COURT 
Company Case No. 20 of 1933 
February 20, 1939 
Wort, J. 

Srimati MOHADEVI—PeEritioner 
versus 
MOTIRAM ROSHAN LAL COAL 
COMPAN Y—Oppositg Party 

Companies Act (VII of 1913), s. 38—Discretio» 
under —Mere delay, whether ground in itself te 
refuse to order rectification of register—Discretiom 
as to costs is widest—Held, that rectification Shoulga 
be ordered inspite of delay in this case. 

A mere delay in applying is not in itself a 
ground for refusing to order the register to be 
rectified under s. 38, Companies Act. [p. 736, col. 1, 

Section 38, Companies Act, gives the Oourt the 
widest discretion as to costs. 

A number of shares of a certain company were 
transferred by the owner thereof in 1927 to some 
person, The transferee applied under s. 38, Com 
panies Act, in 1933 for the rectification of the share 
register of the company by placiag the tranaferae- 
on the register as the owner of the shares transfer. 
red to him: : : 

Held, after considering the affidavits and counter- 
affidavits of the parties that the Oourt should ins 
this case exercise the jurisdiction under a, 38 im 
favour of the transferee, inspite of the delay and 
order the company to rectify its register by placing 
the transferee on the register as the owner of the 
transferred shares. : Tahiti Cotton Company, Hx parte 
Sargent(1) and Hz parte A. R. Shaw (2), referred to, 

App. under s. 88 of the Indian Oom- 
panies Act. 

Messrs, L. K. Jha and N. C. Ghosh, for 
the Petitioner. 

Messrs. Mahabir Prasad and Phulan 
Prasad Verma, for the Opposite Party. 

Judgment.—Tais, in my judgment, is a 
very clear case excepting Of One point. 
There is an application under s, 38 of 
the Indian Vompanies Act primarily 
directed against the company itseif for the 
rectitication of the share register. In the 
first place I should like to observe that 
on December l of last year,t made tne 
following order on toe first application of 


Srimat, wLohadevi. 

“The following issue will be tried under s. 38 of 
the Indian Companies Act—whether the document 
dated April 22,192/, purporting to be a transfer 
of shares in the Motiram Roshan Lal Ooal Oom- 
pany, Limited, was executed by the Hindu firm 
Sagar Mali Subbkaran or by one of them on behalf of 
the said Hindu ärm?” ae Pee Wa ot 
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This order in a sense has become in 
fructuous as the parties, although they 
expressing the desire to examine witnesses, 
have now failed to doso, and I am thrown 
back to the position of deciding the origi- 

nal application on affidavit evidence. 

Ihave mentioned the facis set out above 
in connection with the argument address- 
ed to me by Mr. Mababir Piasaa appear- 
ing on behalf of tue cumpany to the eflect 
that my powers under s. 38 are discre- 
tionary, and that®in the circumstances 
of the case, which will appear from the 
observations | am about to make, I should 
refuse to exercises my discretion in favour 
of the applicant,’ and refuse to decide 
the points at issue and leave the applicant 
to her remedy in a suit. \ hether I should 
or should not exercise my discretion in the 
sense of the argument advanced is the 
one point of difficulty which I find in the 
case. When orce I bave decided that 
question, the matter becomes very plain. 
When 1 mide the orderin December 193%, it 
was stated by the parties that they intended 
to call witnesses, as I Lave already stated, 
and that the petiticner Srimati Mohadevi 
was to be examined cn ccmmission. The 
respondeuts intimated, as I understcod, 
that they propcsed to call witnesses in the 
ordinary course and stated (as my memory 
goes) they had nct yet decided and could 
not put the Court into possession of the 
list of witnesses. Now, when once the 
order was made that witnesses should 
be examined orally, the parties were entitled 
to call such witnesses as they ihcught 
proper in the circumstances At a later 
date it was stated that the petitioner could 
not be examined ou commission and that 
reliance ‘was going to be placed upon 
affidavits only. 
fact the date before the case came on 

for hearing, the respondents asked for 
time in order toascertain what witnesses 
. they shculd call. This application was 
relused because as I have already indi- 
cated, there was no obligation to ihe parties 
` to give a list of witnessesand the res- 
pondent company had ample time to make 
up its mind as to the witnesses which 
they desired to call. As 1 have already 
. paid, the respondents’ application was te- 
fused, and | have very grave doubts about 
the bona fides ofthat application. That is 
- all L propose to say as regards that. | 

$ is in those circumstances that 
Mr. Mababir Prasad contends on behalf 
of the company that I should refuse to 
exercise my discretion under 8. 38 of 
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the Companies Act in favour of the 
applicant or refuse to decide the question 
of title as between the transferor of these 
shares and the transferee. lt was intimat- 
ed on the last oczasion, and I think that 
jatimation was sufficiently brongit out 
by the order which I made iu December 
lust, that there wass me sort of coercion 
or forgery or some Circumstances which, if 
established, would entitle the respondents 
to argue that the signature on the trans- 
fer was not that of the firm; but, as it 
will appear from the affidavits filed, there 
is no dispute that it was the signature 
of the firm, that is to say,cne member 
of the firm. The only matter in dispute 


is the circumstances under which the 
transfer was executed. My mind has 
changed very considerably during the 


course of the argument; but I have now 
quite clearly come to the conclusion that 
1 should exercise my jurisdiction under 
s. 38 ofthe Act andI am assisted in that 
conclusion by a number of authorities. 
I decline to foilow the Calcutta decision 
to which reference was perhaps made. I 
think it will sufficiently appear from the 
statement of facts that the matter of title 
is abundantly clear. The further fact 
which [ should have mentioned in cun- 
nection with the point as to exercise of my 


discretion is thatthe transfer was made 
in the year 1927. 
As far asthe facts of this case go, it 


appears that nothing was done, apart from 
perbaps certain oral requests, until the year 
1931, calling upon the company to register 
the shares. Itison this long delay, and 
the fact that the application to this Ovurt 
was not made until the year 1938, that 
reliance is also placed for the suggestion 
that I should not decide the matter under 
s. 38, but leave the parties to a suit. 
That is a delay which needs some expla- 
nation. There are various explanations 
given such as the company was paying 
at thetime no dividend and that certain 
persons had asked the managing director to 
register the shares but they were told to 
wait. But there is the remarkable fact, 
that although this transfer had taken place 
in 1927(1am assuming for the moment 
that it did take place in the circum- 
stances), nothing was done by the trans- 
feror to get. the transfer (which had been 
executed) back from Srimati Mohadevi 
the lady, because on the respondent's own 
showing it was a transfer made for a 
contingency which did not arise. There- 
fore, quite clearly, if the-facts are true, 
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the respondent company were entitled to 
get back tha certificate within a very short 
time of the date upon which it was exe- 
cuted, Their case is that they trusted the 
lady and, therefore, there was no reason 
why they should demand the certificate 
back. Frankly speaking, I do not accept 
this explanation offered by tbe respond- 
ents, and my not accepting it gives some 
sort of supportto the applicant’s story. 
The mere delay in itself isnot a ground 
why I should refuse to order the register to 
be rectified. It may very well be that, had 


it not been for the fact that the unaccept- 


able explanation was put forward by the 
respondents—I am referring to their expla- 
nation why they did not demand the 
certificate back, the fact of delay might 
have led me to say that it was a casein 
which the applicant should have brought 
a suit. ButI am of opinion that the 
case is so clear that I think that’ I 
should decide the matter under 8. 35 of the 
Indian Companies Act. 

Section 38 of the present Act is almost 
on same terms as s. 35 of the Companies 
Act of 1862, whichin England has now 
‘been superseded by a numberof subse- 
quent Acts. [refer tothe Companies Act 
of 1862 because, as I have already stated 
and repeat, the words are substantially the 
same with one ra'her important excep- 
tion and it is on the Act of 1862 that 
the leading cases have been decided, 
There are provisions in s. 350f the Act 
of 1862 such as references to Courts of 
Equity and Courts of Cemmon Law. But 
apart from matters of that kind s. 35 of 
the Act of 1862 is substantially the same 
as s. 38 of the present Act. The one 
important exception is that the Court 
may. either admit or refuse such applica- 

‘tion with or without costs to be paid 
by the applicant. Now the Courts in 
England have construed that as meaning 
that whatever else may happen, the Courts 
cannot award costs against the transferor: 
I refer to the case of Inre Tahiti Cotion 

“ Company, Ex parte Sargent (1). Section 
38 of the Companies Act in India gives 
a wide discretion and the provision in 
that regardis to this effect: 
make such order as to costs asit inits 
discretion thinks fit”. As far as the coste 
are concerned, therefore, 1 am not limited 
in the same way asthe Court was in the 
case tc which I have just referred. 

The applicant in her affidavit sworn by 
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her husband Jamnadas Khemka says that 
it was on April 22, i927, that the transfer 
was executed for the sum of Rs. 5,334. There 
was a parcel of 889 shares and the numbers 
are referred in para. 5 of the affidavit. There 
is no dispute about the numbers. Iteis to 
be noticed in the first place that there was 
no statement as to the circumstances under 
which the transfer was executed but merely, 
as l have stated, for the consideration of 
the sum to which J, have referred. The 
owner of the shares (transferred) was Sagar 
Mul) Subhkaran, a firm of merchants 
amongst the original share-holders and sub- 
scribers to the Memorandum of Association. 
It was Subhkaran Chaudhry who filed an 
affidavit in reply to the application, stat- 
ing thathe had received a telegram from 
Srimati Mohadevi, who was a close relation 
oftheirs, “to proceed to Jaipur.” That is 
important and highly important; I refer to 
para.4of his affidavit in reply. Accord- 
ing to the story the father was ill and his 
case was that the lady had asked him 
to go provided with adequate funds to 
meet the possible or probable expenses of 
his father’s medical treatment and Subh- 
karan’s case is that he declined to accept 
the proposal. The statement in itself is 
remarkable. [can understand a relation 
in the circumstances asking this boy (as he 
claimed to be) whether he was in need’ of 
funds, but Ido not accept the suggestion, 
even ifthere was any truth in the story at 
ali, that she was pressing funds upon him. 
According to his affidavit he was pressed 
by the lady and pressed to execute a certi- 
ficate of transfer of shares in the company 
which she could use by way of security for 
any money to be provided. There is also a 
statement in para. 8 of the counter affidavit 
setting out a story which it is difficult to 
follow. Itis to the effect that the lady 
suggested toSubhkaran Uhoudhury that | 
“some sort of arrangement should be made against 
the contingency of my falling shortof funds.in the 
matter of my father’s treatment, and I was asked 
to keep a number of ornaments belonging to our 
family and the certificate of sharesin the aforesaid 
company with her in Calcutta to be utilised and 
held by way of security.” < 


I understand by that, that according to 
this youngman’s story he was carrying abeut 
the ornaments of the family and the lady 
requested him to let the ornaments and the 
share certificate remain with her as secu- 
rity, or at least he had control of them. 
The story sounds highly improbable. Para- 
graph 10 of the counter-affidavit is very 


. important and there Subhkaran.says : |... 


“Zhe said lady being one af my respectable elder 
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I had every confidence in herand did not auspect 


that she could have any ulterior motive by making 
me dothe act stated in the preceding paragraph,” 

And he says in para. 12 that 

“no money was ever taken from the said lady 
either by sale, transfer or mortgage of the said 
shares,” 

li issto be noted that there is no proof 
whatever or suggestion how the certificate 
got to Jaipur. 1f lam to take the affidavit 
at its face value, this youth (as he then was) 
according to the case Was a person travelling 
with family ornaments,and much of their 
movable property and had apparently with 
him the transfer deed of shares in Motiram 
Roshan Lal Coal Company, Limited. There 
is no suggestion 
lady asked himto go back tohis home to 
fetch these things; in fact there are no 
circumstances whatever excepting the bare 
statement that the lady asked for the orna- 
ments and the transfer deed. The story as 
told leads me to the conclusion that tke 
transfer was executed in circumstances 
other than those stated by the respondents. 

Bat the important fact which is establish- 
ed by this affidavit of August 19, 1938, is 
that Subhkharan Chowdhury executed the 


transfer deed, and there is no suggestion by - 


him that he executed it contrary to the 
authority of the tirm of which he was a 
member, There is no suggestion either of 
‘coercion or anything of the kind. It was 
a voluntary act on his part, on the sugges- 
kion of the lady it is true, for the purposes 
of providing security for any money which 
ke might require from the lady in the cir. 
wumstances. In a supplementary affidavit 
of October of the same year he tells a story 
contradicting bis first story. That.story is 
what he was made to put down the name on 
the printed form in whichthere was nothing 
written“ in hand. He asserts that he was 
“sure that the printed form had been later 
on tilled up without his knowledge to set up 


as a transfer deed.” In para. 5, he says: 

‘that on April 22, 1927, the date of the alleged sale 
of shares at Calcutta, I was at Sardar Shahar in 
Bikaner State iu connection with the marriage of 
Kishori Lall,” 

That isa clear suggestion that it was a 
Korgery. Then in para. 8 the following 
mLatement appears : 

“With reference to para. 19 of the affidavit of 
Jamnadas Khemka I say thatthe fact that the orna- 
ments belonging to my family and-share scripts 
were deposited with Srimati Mohadevi is known to 

Jurajmal Chowdhuri, Badridas Obowdhuri, Ratanlal 


Qhowdhuri and Harmukhrai Vhowdhuri who may . 


sear witness to the fact. 1 further say that there 
rave been good relations between my family and 
rimati Mohadevi until the date of the knowledge of 
he present proceeding, and as such, I believed that 
he said ornaments and share scripts were lying 
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fully safe on our behalf in the custody of Srimati 
Mohadevi who is one of our closest relations,” 

It will be seen thatthere is a complete 
contradiction of the story : ón the one hand 
he was not sure when the certificate waa 
executed and when was it suggested that 
the ornaments and tne transfer deed should 
be handed over to the Indy, while on the 
other hand there is the clear case that he 
executed the transfer in the circumstances 
which I have narrated, and thirdly that 
he thought that everything was safe in the 
hands of the lady. IfI were to accept the 
story at its face value, it would be impos- 
sible to cometo any conclusion as to what 
the facts were, and I frankly say that I 
do not believe for one moment any one state- 
ment made in the counter affidavit and the 
supplementary affidavit by Subhkaran. 
Chowdhury. 

I pass on to another matter. The sugges- 
tion made by Sagar Mall, the father of 
Subhkaran Oboudhury, in his affidavit is that 
Suohkaran was a minor at the time,7 e. in. 
1927. Jamnadas Khemka. the husband of - 
Srimati Mohadevi states in his affidavit that 
Subhkaran was about 19 years 6 montha 
and 17 days old on April 22,1927, when hé 
transferred the shares. That by a simple 
process of arithmatic would fix Subhkaran’s 
birth day. Tne father Sagar Mall says in’ 
para 5 of his affidavit this : | 

“Tt is absolutely true that my son Subhkaran * 
Chowdhury was minor at the data when Srimati 
Mohadevi made hin” write out the name of Sagar 
Mall Subhkaran Chowdhury on the printed form 
which was...later on set up as a deed of transfer.” 

Although as I have stated the husband of 


“the app'icant -swore to the actual years,” 


months and days of the age of Subhkaran‘: 
Chowdhury, the father Sagar Mall says in 
his affidavit in his para. 6: i 

“It is altogether false because my son Subhkaran 
was not born on the Dewali day of Sambat 1964." 

But he does not volunteer the information 
on what date he was born. One person who 
could have. spoken of the date of birth of 
Subnkaran was the father. His statement 
in his alfidavit may be perfectly true, but 
it does not necessarily follow that tre son 
was a minoria 1927; he may have been 
born on the day following the Dewali or 
later or even earlier, but still be major. I 
do not accept the father’s statement for one . 
moment. I have not been placed in posses- 
sion of facts which would entitle me to 
come to a conclusion in the matter. 


But the important point inthis case is 
this that when the application was mada to 
the company to rectify the register their 
answer was that the transfer was not autho:. 
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rised by Art. 16 of the Articles of Association 
which provides : 

“Any share may be transferred at any time bya 
member to hisor her father or mother or grandfather 
or grandmother or to any lineal descendant (malè 
or female),” 


and the respondent's case is that the lady 
Was not a lineal descendant. Although the 
company represented by Mr. Mahabir Prasad 
resists this applicatian, itis not contended 
that the applicant is not within the relation- 
ship set out in Art, 16. Sagar Mall is the 
brother of the applicant and Subhkaran the 
son is the nephew. The point put forward 
is that, as the father and the son and other 
members of the family constituted a joint 
Hindu family concern or business under the 
style of Sagar Mall Subhkaran Chowdhury, 
the applicant could have no concern therein. 
I characterise that as a disingenious argu- 
ment and not worthy of consideration. It 
is perfectly clear from the list of subscribers 
. and the circumstances of the case that tbis 
` 18 afamily concern ; that the company itself 
is nothing more than a family or connections 
of the family ; and that it is perfectly obvious 
that they musthave been, if I may use the 
expression, working hand in glove. Although 
there is no evidence on the point, I have not 
the slightest doubt, having regard to the 
correspondence appended tothe affidavit in 
support of the application, that the company 
must have known of the circumstances 
under which the transfer was executed. I 
wish to make myself clear. I am assuming 
for the purpose of the argument that the 
case of the respondent is true, If that be the 
fact, I am perfectly certain that the company 
knew and yet they contended that the regis- 
tration could not be put through because 
the application was not within the 
relationship contemplated by Art. 16. I 


am not concerned in this, case with the. 


question whether this transfer was exe- 
cuted for joint family necessity; it does not 
arise and was never put forward. Indeed 
if the case the respondent put forward were 
true, that is to say, the money was advanced 
fcr the purposes of the family or one part 
of the family, then, if the applicant had 
advanced the money, there is not the 
slightest doubt that that would bea legal 
necessity. But I decide that point merely 
on the footing that it wasnot put forward 
in this case. 


The defence put forward, ifI may call 
it such, was that the transfer was for a 
contingency which did not arise and, 
therefore, there are certain equities in 
favour of tke transferor. If that alcne had 
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been a question to be determined, I 
should have said long since that the case 
put forward by the applicant lady (in: 
reply to the story setup by the respond- 
ent) that she had paid off some of the 
debts of the family firm and that the lady 
was owing Rs. 31,020 at the time this 
transfer was executed as part payment of 
that debt to the extent to which I have 
referred in my opening observation was 
true. 

But in my judgmept there is no truth in 
the story of the respondents whatever. 
It is a story which [cannot accept for 
reasons which perhaps I have not given to 
‘very great detail. I*fail to understand 
why there has been so much delay on the 
part ofthe applicant. Onthe other hand, 
as I have already observed, there is no 
Teason why the Court should not exercise 
its jurisdiction under the section.: Equally . 
difficult questions of fact were decided 
under similar circumstancesin the case of 
the In re Tahiti Cotton Company, Ltd. (1) 
to whichI have already referred and in 
the case of Hx parte A. R. Shaw (2) where 
the decision of Lord Cairns in In re Ward 
and Henry's case (3) was discussed. I 
have no doubt that I should, in this case, 
although the facts appear at frst sight 
to be somewhat complicated, exercise my 
Jurisdiction in favour of the applicant and 
order the company to rectify their register 
by placing Srimati Mohadevi on the register - 
as owner of shares Nos. 40001.%0 40500, 
56401 to 56700 and 59911 to 59999 inclu-- 
sive. 

Before I leave the case I would like 
to repeat what the -son stated in his- 
affidavit, namely, that the applicant was. 
closely related tothe members of their firm. - 
Ihave already pcinted out that undtr the 
present Act, differing from the Act of 1862 
upon the construction of which the decisions 
to which I referred were made, I have the 
widest discretion as to costs, and I order 
the costs to be paid both by the company 
and the respondents to the applicant. The 
claim for damages bas not been established 
and I disallow it. ; 

The hearing fee is assessed at fifteen gold 
mohuT8. is 

8. Order accordingly. 

(2) (1876) 2Q BD 463; 46 LJ Q B 394; 38 LT. 
573: 25 W R 569. : 

(3) (1876) 2 Oh. 431 at p, 441; 36 LJ Ob. 462516 L 
T 254, 15 W R569. # : 
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CALCUTTA HIGH COURT 
Civil Rule No, 1539 of 1937 
January 17, 1938 
S. K. Guose anp Nastu Aut, JJ. 

HARISH CHANDRA PAL—PETITIONER 

versus 

OHANDRA NATH SAHA AND OTHERS — 

Opposite Party 
Bengal Agrivultural Debtors Act (VII of 19386), 
s. 34—Notice—Eaxpress decision by Board that debt in 
notice is included in application under s. 8 or state- 
ment under s.13 (1)—Civil Court, if can override it 
and then refuse to stay proteedings. 

With regard tos. 34, Bengal Agricultural Debtors 
-Act, it may be said that the Oourt receiving the 
notica must see that there is a debt in respect of 
which proceedings before stare pending and, where 
the debt does not exist; for instance, by reason of the 
execution sale having taken place, there is nothing 
to stay and the notice cannot be given effect to, 
Also it may besaid that the Oourt has jurisdiction 
to decide whether thenotice is in the prescribed 
manner as provided for by the Act. But where the 
Board has given an express decision ona question 
of fact or on a question of mixed law and fact within 
its jurisdiction as providedfor by the Act, there is 
no warrant for the proposition that the Oourt 
can sit in judgment oversuch decision and override 
it and then refuse to stay the proceedings in accord- 
ance with the notice. [p. 740, col. 2.j 

[Oase-law referred to. ] 

O. Rule from an order of the Sub Judge, 
Tipperah (Comilla), dated September 10, 
1937 


Messrs. Rama Prosad Mukherji and Ajit 
Kumar Dutt, for the Petitioner. 

Messrs. Girija P. Sanyal and Bhupendra 
N. Das Gupta, for the Opposite Party. 

S. K..Ghose, J.—The petitioner in this 
Rule filed an application as a creditor 
under s. 8 (2), Bengal Agricultural Debtors’ 
Act, 1935, before the Ohandina Settlement 
Board in the district of Tipperah. There- 
upon the Board sent a notice under 8.34 of 
the Act to the 3rd Court of the Subordi- 
nate Judge at Comilla asking him to stay 
proceedings in the Money Execution Case 
No. 261 of 1936 in which the opposite 
party tothis Rule was the decree-holder. 
The Subordinate Judge accordingly stayed 
further proceedings. But on September 
6, 1937, he received a letter from the 
Ohairman of the Settlement Board to the 
effect that the application made by the 
petitioner had been dismissed and the 
stay notice was withdrawn. The petitioner 
states that the aforesaid order was made 
by the Settlement Board on the representa- 
tion of the deeree-holder opposite party 
and the reason assigned by the Chairman 
in his letter was that the Board thought that 
the amount of debt due to the petitioner 
was more than Rs. 1,000 and so the per- 
mission of the Sub Divisional Officer was 
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necessary before a notice under s. 34 could 
be issued. 

The petitioner thereafter moved the 
Board on September7. The Board then 
held an enquiry at afi special meeting, 
and cancelling the previous decision, he!d 
that the debt was Rs, 343-10-6 as alleged 
by the petitioner and that the judgment. 
debtors ordinarily resided within the 
jurisdiction of the Board aad further their 
primary means of livelihood was agriculture. 
The Board thereupon sent another notice 
under s, 34 ofthe Act to the Subordinate 
Judge, and at the same time communicated 
to him the reason for their decision. 
The petitioner also, it appsars, filed an 
application before the Subordinate Judge 
stating thatthe petitioner was prepared 
to prove by evidence that the facts found 
by the Debt Settlement Board in his 
favour were correct. The Subordinate 
Judge, however, by his order dated Septem- 
ber 10. 1937, refused to stay the proceedings 
in his Court in accordance with the notice 
of September 7. His order goes to show 
that be considered that the Board's orders 
of September 5 and 7 were inconsistent 
and relying on an affidavit and a counter- 
affidavit filed before him, he held override 
ing the decision of the Board that the 
debtors were not debtors within s,2 (9) 
of the Act and that they did not ordinarily 
reside within the jurisdiction of that 
Board. He accordingly held that the notices 
issued by the Board under 8. 34 were 
illegal, invalid and without jurisdiction. 
Against that order the present Rule has 
been obtained. 

It is contended for the patitioner that 
the Subordinate Judge acted beyond his 
powers in holding that the Civil Court can 
refuse to accept the findings of the Board 
astothe amount of thedebt and as to 
whether the judgment-debtors are agri- 
culturists and that he overlooked the 
provisions of the Act which give to the 
Board and to the appellate officer constitut- 
ed under the Act the sole jurisdiction to 
decide those questions. It is quite clear 
that in this case the Debt Settlement Board 
had come toexpress findings as to the. 
amount ofthe debt and as to whether 
the judgment-debtors are debtors within 
the meaning of the Act. Apparently it did 
so in course of proce3dings unders. 13 
of the Act. The Act nas been brought into 
operation quite recently, but it has already 
come under the consideration of this Court . 
on many occasions. There is a number 
of cases in which it has been held that- 
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after the sale has taken place and the 
decree has been satisfied, there is no debt 
existing ahd 60.4 noticas to stay proceed. 
ings under s. 34 of the Act cannot be 
complied with: Jagabandhu Saha v. 
Rashmany Dassya (1), Nrishingha Chandra 
Nandi v. Kedar Nath (2), Manindra Mohan 
Roy v. Bepin Behari (3), Jagabandhu v. 
Bhusai Bepari (4) and Ramendra Nath 
Mondal v, Dhananjoy Mondal (5). In the 
last mentioned case, it is said that it 
May be that where the entire sale 
proceeds are not exhausted by way of 
satisfying the decree, the Court must stay 
the proceedings with regard to the balance 
remaining by reason of the notice under 
s. 34, In Bhagawan Dayal Sahu v. 
Chandulal Agarwala (6) it was held that 
the notice was not valid as being addressed 
to aCourt constituted in an area to which 
the Act did not apply. 


Then there is aclass of cases in which 
the‘Courts questioned the validity of the 
notices. In Satyendra Mohan Ghose v. 
Nibaran Chandra Bose (1), it was held 
that it is not for the Civil Court to decide 
whether the Board is specially empowered 
under s. 7 ofthe Act. In Shib Dulal 
Sukul v. Kishoreganj Loan, Office, Ltd., Co. 
(8), it was held that ‘an Insolvency Court 
hasno jurisdiction to decide whether 
a person is a debtor within the meaning 
of the Act, more specially without taking 
any evidence. 
Musajjama Sircar (9) it was held that. the 
Civil Court hasno jurisdiction to decide 
whether a debtor resides or the property 
is situated within the jurisdiction of the 
Court. It has been contended that since 
the Act disturbs the existing law and 
sets up a special tribunal in derogation 
of the ordinary jurisdiction of the Courts, 
its provisions must be construed liber- 
med in favour of such ordinary jurisdic-. 
jon. 


d) 41 OW N 924; IL R (1937) 2 Cal. 625, 
(2) 41 OW N 1307; 176 Ind. Cas. 330; AIR 1937 
9 713; 66OL4 433; 1LR 981 Cal. 345; 11 R 


7. 
(8) 41 O W N 1366; I L R (1938) 1Cal. 597. 
(4) 42 O W N 217; 178 Ind. Cas. 344 (1); A I R 1938 
Cal, 256; 11 R O 343, ` 
(5) 420 W N 218; 178 Ind. Oas. 186; A I R 1938 Oal, 
261; 11 R O 329. ; 
(6) 41 O W N 1:63; 174 Ind. Oas. 51; A I R 1938 Cal. 


28; I L R (1938) 1 Cal, 256; 10 R 0612 


(7) 41 0 W N 928; 172 Ind. Cas. 236; A IR 1937 
Cal. 392; I L R (1937) 2 Cal. 478, 10 K G 353. 

(8) 42C WN 173; 176 Ind. Cas, 927; A I R 1938 
Cal. 194; 11 R O19 


à 0 191. 
(2)42 C W N 280; 174 Ind. Cas. 8£0; A IR 1938 
Oal. 176; 10 R O 737, ; = 
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With regard to s. 34, it may be said 
that the Court receiving the notice must 
see that there is a debt in respect of 
which proceedings before it are pending 
and, where the debt does not exist; for 
instance, by reason of the execution sale 
having taken place, there is nothing to 
stay andthe notice cannot be given 
effect to. Alsoit may be said that the 
Court has jurisdiction to decide whether 
the notice is in the. prescribed manner 
as provided for by thé Act. But where the 
Board has given an express decision on 
a question of fact or on a question of mixed 
law and fact within, its jurisdiction as- 
provided for by the Act, there seams to be 
no warrant for the proposition that the 
Court can sit in judgment over such deci- 
sion and override it and then refuse to 
stay the proceedings in accordance with 
the notice. It seems tome that the learned: 
Judge below in taking the view that he did, 
overlooked the fact that the Act itself. 
provides for final decision by the Board 
by an appellate officer. It seems, therefore, 
that the Court below acted in the exercise 
of its jurisdiction illegally in refusing to 
stay the proceedings in accordance with 
the notice unders. 34 of the Act. The 
order complained of must, therefore, be 
set aside andthe Rule must be made 
absolute.: There will be no order as to 
costs. roe mead 
Nasim All, J.—I agree that this’. Rule 
should be made absolute. By 8.34, Bengal 
Agricultural Debtors Act, a Board consti- 
tuted under that Act, is bound to give a 
notice under that section to the Civil Court 
as soon asit finds that a particular debt in 
respect of which a suit or other proceeding 
is pending before a Civil Court has-been 
included in an application under s. 8 or 
in a statement under sub-s.1 of s. 13-0f 
the Act. When such a notice has been 
given by the Board, the Civil or Revenue 
Court is bound tostay the auit or proceeding 
in respect of the debt which is mentioned 
inthe notice as having been included 
in the application under s.8 or in the 
statement under sub-s. 1 of s. 13. If, 
however, the prcceeding in respect of such 
a debt has come toan enad by reason of - 
the fact that the debt has been satisfied 
or discharged; as for example, by the sale 
ofthe judgment-debtor’s properties, then 
there is nothing to stay and consequently - 
the Civil Court is not required to exercise 
its jurisdiction under s. 34, Where, how- 
ever, asuit or proceeding is pending in 
a Civil Court in respect of the debt men~ 
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tioned in thenotice as being included in 
the application under s. 8 or in the state- 
ment under sub-s. 1 of s. 13, the Board is 
required under s. 34 to give notice to the 
Oivil Court andthe Court is bound to stay 
the syit or proceeding. 

The learned Advocate appearing on 
behalf of the opposite party, however con- 
tended that the debtin respect of which 
the notice was given by the Board in the 
present case, was not included in an appli- 
cation contemplated By the Act. It was 
argued that inorder to give jurisdiction to 
the Board to issue.a notice under s. 34, 
there must be a valid application under 
the Act before the Board. The require- 
ments ofa valid application under the Act 
‘so far as they are relevant for the pur- 
pose of the present Rule are to be found 
in s.8of the Act. That section lays down 
that a debtor (which musi mean a debtor 
within the meaning of the Act) may make 
an application for settlement of his debts 
to a Board established for the local area 
within whichhe ordinarily resides. The 
contention of the learned Advocate for the 
opposite party is, that in the present case, 
there was no valid application before the 
Board under the Act as(1) the debtor was 
not a debtor within the meaning of the 
Act, and (2) he was not ordinarily residing 
within the local area for which the Board 
has been constituted. 

An examination of the provisions of the 


Act, however, shows that this question ‘can - 


be raised before the Board and the Board 
is empowered to decide these matters. 
Section. 20 of the Act lays down that if 
any question arises in connection with 
proceedings before a Board under this 
Act whether a person is a debtor or 
not, the Board shall decide the matter. 
Section 8, cl.4 by implication indicates 
that the question about territorial juris- 
diction is to be raised at the earliest 
possible opportunity, that if such an objec- 
tion is raised, the Board has got to decide 
it and ifthe Board wrongly decides, the 
matter can be again agitated before the 
appellate officer provided there has been 
a failure of justice, This clause therefore 
by implication gives power to the Board 
to decide the question of local jurisdiction. 
By s. 40 of the Act an appeal lies to an 
appellate officer from any decision or 
order of the Board under the Act. By 
8.38 ofthe Act no appeal or application 
for revision shall lie against any decision 
or order of or award by a Oourt except 
as provided in this Act. There cannot be 
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any doubt therefore thatthe grounds on 
which the application in which the debt 
in question is included issought to be 
attacked as invalid are grounds which 
can be taken by way of objection before 
the Board. Oa such objection being raised, 
the Board isto give its decision, and such 
a decision is liable to be challenged by 
appeal in accordance with the provisions 
ofthe Act. Ifthat isnot done, it cannot 
be questioned in any other manner. Under 
these circumstances I hold that the 
Subordinate Judge in the execution pro- 
ceedings had no jurisdiction to go into 
the question as to whether the debtor 
was adebtor within the meaning of the 
Act or whether he ordinarily resided 
within the local area for which the Board 
had been established. 
D- Rule made absolute. 





NAGPUR HIGH COURT 
Miscellaneous Civil Case No. 31 of 1936 
March 27, 1936 


l GRILLE, J. 
DAYANAND BADRINARAYAN — 
APPLICANT 


versus 
LAXMIDAS GOPALJI GUJRATHI 
AND ANoTAER— OPPOSITE Party 

Review— Omission to raise point of law, whether 
ground for review, . , 

An omission to raise a point of law is no ground 
for review. Where a party had an opportunity of 
raising a question but did not do so, it cannot 
ordinarily be allowed to agitate the question in 
review. Kamla Prasad vY. Kunj Behari (2), 
Sahapithi v. Subraya (3), relied on. Nafar Chandra 
Pal v. Shukur Shetkh (1), distinguished. 


i for review of judgment of 
anit os in B. A. No. 516 of 1933, dated 
er 30, 1935. 
es K. B. Sheorey, for the Applicant. | 
Order.—This is an application in 
review against my judgment as a 
Commissioner, allowing the, appeal of t A 
appellant-defendant Laxmidas in Secon 
Appeal No. 516 of 1933, The pan gS 
had takena contract from one ag r 
Ramnivas for carting his coal from his coal 
mine to the railway station „and also for 
extracting cou. Tne plaintiffs artes 
apparently took no interest in the techai- 
eal side of the contract and engaged one 
Motilal to dothe necessary work on ae 
assurance of Laxmidas, who also siod 
surety for him. Later they coan pise 
Motilal’s ‘work unsatisfactory, Laga 
him and brought a suit against him an 
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his surety for. rendition of accounts and 
for recovery of such tamount as might 
be found due. A preliminary decree was 
paseed against these defendants, and an 
appeal against the preliminary decree was 
dismissed as time-barred. On the final 
decree Motilal took no further action, but 
the surety Laxmidas preferred an appeal, 
which wes dismissed. A second appeal 
succeeded. It isnow contended in tke 
application for review that the point on 
which Laxmidas succeeded and as the result 
of which the .suit of the plaintiffs was dis- 
missed, was a question of fact, which tke 
Court of Judicial Ccmmissicner in second 
appeal had no jurisdiction to entertgin. 
The Other points taken, that the Oourt 
should exercise its inherent powers to 
Prevent injustice being done, that the 
plaintiffs’ suit has also been dismissed as 
against Motilal, who has not appealed, and 
that they are, therefore, deprived of a 
decision which has been given in their 
favour as against Motilal, are of no effect, 
as it is clear that the Appellate Court has 
authority under O, XLI, rr. 4 and 33, to 
modify a decree in favour of a party who 
does not appeal as well as in favour of 
a party who dces. 


Now the question whether the point on 
which the decision of the lower Oourt was 
reversed was a question of fact or no, 
was certainly not raised by the respond- 
ent in second appeal, on the contrary, he 
joined iesue on the question under dis- 
cussion with alacrity and defended, cr 
attempted to defend the positicn taken up 
by the Judge of the lower Court. It is 
urged befcre me thatthe point whether 
the question then before the Court was one 
of fact or no, can be taken at any time whe- 
ther it was urged in second appeal or not 
urged, and in support of this contention 
passages have been citedfrom the Privy 
Council decision in Nafar Chandra Pal v. 
Shukur Sheikh (1). The passages cited 
have really no bearing on the point but 
merely lay down what is obvious, namely that 
the question whether a fact has been proved 
when evidence for and against has been 
properly admitted is necessarily a pure ques- 
tion of fact, and that in second appeal the 
Court is not entitled to reverse the judg: 
-ment of the Court below on the ground that 
on its own view of the evidence tendered, it 
would have come to a different decision on 
a question of fact. Indeed it has been held 


(1) 46 © 189; 51 Ind. Cas. 760;A I R 1918P0 
$2; 23 O W N 315; 9 L W 552; 45 I A 183(P 0). 
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in Kamla Prasad v. Kunj Behari (2) that 
omission to raise a point of law is insuff- 
cient ground for allowing a review and in 
Sabapathi v. Subraya (3) it was held that a 
party who not only had an oppcrtunity of 
raising a question but did raise it, gnd in 
argument abandoned it, cannot ordinarily 
be allowed to agitatethe question in review. 
Certainly the respondent had every 
opportunity of raising the question that the 
manner in which the accounting between 
the parties had beef approached and the 
decision therecn was a question of fact, and 
he did not doso. In this view of the casa 
itis sufficient to say „that no ground for 
allowing a review of the judgment has been 
made out. 

It is therefore necessary to discuss the 
argument which has been advanced to show 
that the decision of the lower Oourt was 
correct, but I may here point out that 
in tLe judgment in Second Appeal No. 516 
of 1933 it was stated that in addition to 
the unintelligibility of the judgment of 
the lcwer Court the plaintiffs had deli- 
berately refrained from prcducing evidence 
which lay to their hands and which wculd 
have set out approximately, if not entirely, 
the balance which they claimed. In such 
circumstances there is ample authority for 
the proposition that a suit for rendition of 
accounts cannot be entertaincd. There 
was also the plaintiffs’ own admission that 
they had prohibited the defendant, who was 
their agent, from adjusting accounts with 
Bansidhar, stating that they would do so 
themselves. There was noevidence that 
the plaintiffs had done so and it was clear 
that this order from his masters had pre- 
vented the defendant from making such 
statement of accounts as he was eapable 
of making. This view of the case in itself 
was sufficient ground for entertaining 
the question of the actual accounting in 
second appeal. The result is that the 


application for review fails and is dis- 
missed summarily. 
D. Application dismissed. 


(2) 5 P L J 344; 57 Ind. Oas. 11; A I R 1922 Pat 119; 
IPLT 625. 
(3) 2 M58. 
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LAHORE HIGH COURT 
Civil Revision No. 292 of 1938 
| June 15, 1938- 


Appison, Ae. O. J. AND Din Moaamman, J. 
GOPAL DASS—Darenpant—Petitioner 


x versus 
Fiem Seth KHUSHI RAM BEHARI LAL 
—-PLAINTIFF AND OTHERS—— DEFENDANTS — 
RESPONDENTS. 

Punjab Relief of Indebtedness Act (VII of 1934), 
8, 25—A pplication to Conciliation Board for settle- 
ment of debt-Court in whigh proceedings in respect 
of such debt are pending, if can refuse stay on ground 
that debt exceeds pecuniary jurisdiction of Board. 

No other Court is competent to determine those 
matters which have been placed exclusively within 
the jurisdiction of the Otnciliation Board, and so 
long as the Board has not determined those matters, 
any other Oourt cannot continue the proceedings 
before it in relation to them. The sole jurisdiction 
to determine whether a certain person is adebtor or 
not is by virtue of s. 7, Panjab Relief of Indebtedness 
Act, vested in the Board alone, and its decision 
thereon is final; and the determination of this 
question involves everything which relatesto the 
competency of the application, including the 
amount of debt owed by the applicant. The Board 
is empowered to dismiss an application submitted 
to it under various sections of the Act and an 
application which exceeds the pecuniary limits cf 
ita jurisdiction is bound to be dismissed under the 
Proviso to s. 9. For an independent tribunal 
therefore to determine whether a certain applica- 
tion lies tothe Board or not, would be clearly to 
encroach upon its jurisdiction and torun counter 
to the entire scheme propounded inthe Act itself, 
Bhagawan Dayal v. Chandu Lal (1), Satyendra 
Mohan v. Nibaran Chandra (2), Shib Dulal v. 
Kishore Ganj Loan Office, Ltd. Co. (3), Harish 

- Chandra Pal v. Chandra Nath Saha (4), Baijnath 
v. Tormull (5), Jagat Kishore Acharjya v. Hagrat 
Ali (6), relied on. 


C. R. from an order of the Senior Sub- 
Judge, Lyallpur, dated February 24, 1938. 
Mr. J. L. Kapur, for the Petitioner. 
Mr. J. N. Aggarwal, for the Respondent 
. (Plaintiff). 
Din Mohammad, J.—This case raises 
an important question of law under the 
Punjab Relief of Indebtedness Act, which 
has not so far been authoritatively decided 
by this Court. It often happens that: appli- 
cations under s. 9 of the Act are made toa 
Debt Conciliation Board in relation to 
matters involved in pending suits and when 
the fact of such applications having been 
made is brought to the notice of the Oivil 
Courts, they refuse to stay proceedings 
before them on the ground either that the 
application is not competent or that the ap- 
plicant is not a debtor within the meaning 
of the Act. It is necessary therefore to 
consider the question at some length whe- 
ther the Civil Courts are competent to do 
so. In the present case a suit for recovery 
of Rs. 31,000 was pending in the Uourt of 
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the. Senior Subordinate Judge, Lyallpur. 
During the pendency of that suit, one of the 
defendants, Gopal Das, a partner of the 
principal defendant which was a firm, made 
an application to the Debt Oonciliation 
Board, stating among other things that. his 
debt amounted to Rs. 5,000. It appears 
that the Board admitted this application 
and an intimation to that effect was for- 
warded to the Senior Subordinate Judge. 
The plaintiff objected that inasmuch as the 
amount of debt owed by the defendant 
firm, of which Gopal Das was a partner, 
exceeded Rs. 10,000, which is the maximum 
limit of the pecuniary jurisdiction of a 
Conciliation Board, the Senior Subordinate 
Judge was not bound to suspend the pro- 
ceedings in his Court as required by s. 25 
of the Act. The Senior Subordinate Judge 
framed an issue on the point along with 
certain other issues with which we are not 
concerned, and holding that the amount 
of debt did exceed Rs. 10,000, refused to 
suspend the proceedings. The question 
therefore arises whether the action of the 
Subordinate Judge wasin accordance with 
law. 

The reply to the question propounded 
above turns upon the construction to be 
placed upon the wording of s. 25, consi- 
dered in the light of the other provisions 
made in the Act in relation to the matters 
to be decided and the procedure to be 
adopted by the Board in connection with 
the applications submitted to it. Section 7 
defines the terms “debt” and “debtor” and 
inter alia enacts that if any question arises 
in proceedings under the Act whether a 
person is a debtor or not, the decision of-a 
Debt Conciliation Board shall be final. Sec- 
tion 8 deals with the setting up of the Dabt 
Conciliation Boards. Section 9 enables a 
debtor or any of his creditors to apply to the 
Board appointed for the areain which the 
debtor resides or holds any land to effect a 
settlement between the debtor and his cre- 
ditors. A Proviao ig attached to the section 
which prohibits such applications if the 
debtor's debts exceed Rs. 10,000. Section 11 
requires an applicant to mention among other 
things the particulars of all claims against 
him. Section 12 authorizes the Board inter 
alia to dismiss tha application if it does 
nxt consider it desirable to attempt to 
effect the settlement prayed for. Saction 13 
lays dowa the manner in which notices 
under the Act are to be issued and the 
statements by the creditors are to be sub- 
mitted. Section 14 requires the creditors 
to produce all documents on which they 
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rely. Section 15 empowers the Board to 
attempt an amicable settlement. Section 16 
Telates to the summoning and examining of 
tbe parties and witnesses and s.17 deals 
with registration cf the agreement arrived 
_at between the disputants and the dismissal 
of the application so far as it relatesto these 
creditors who do not come to an amicable 
settlement. Section 18 enables the Board 
to dismiss an application for want of 
diligent presecution. Section 19 bars a 
second application. Section 20 provides for 
those cases where a creditor refuses to 
agree to an amicable settlement. Section 21 
bars certain civil suits. Section 22 shuts 
out appeals and applications for revision 
against the order of the Board. Section 23 
empowers the Board to review its own 
‘order. &ecticn 24 provides for appearance 
_of the parties before the Board and a. 25 
not only bars new suits and other proceed- 
_Ings in reJaticn to those debts for the settle- 
ment of which an application has been 
made to the Board, but further enjoins 
that any suit or other preceeding bef: re a 
Civil Court in respect of any such debt shall 
, ba suspended until the Board has dismissed 
“the application or an agreement has been 
‘made under s. 17. Section 26 extends 
limitation by the time spent in proceedings 
before a Conciliation Board and tke time 
during which a person is debarred from 


„suing or executing his decree under the 


- provisions of the Act 
It will thus appear that the whole scheme 
of the Act is intended to invest the Board 
alone with tke right to adjudicate upon the 
- claims made to it so long as they are pend- 
ing before it, and not only expressly pro- 
hibits the institution of new suits or other 
-preceedings in relation to the debts await- 
ing decision in the Board but also suspenda 
all pending prcceedings in connection there- 
with. In the face of such clear prohibition, 
-it is not possible to argue that any other 
Court is competent to determine those mate 
ters which have been placed exclusively 
within the jurisdiction of the Board, nor 
can it be- urged that so long as the Board 
has not determined thcse matters, any 
other Court can continue the proceedinge 
‘before it in relation to them. It is clear 
that the sole jurisdiction to determine 
‘ whether acertain pereon is a debtor or not 
- is by vir.ue of s. 7 vested in the Board alone 
: and its decision thereon is final, and in our 
‘view, the determination of this question 
involves everything which relates to the 
competency of the application, including the 
amount of debt owed by the applicant. The 
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Board is empowered to dismiss an applica- 
tion submitted to it under various sections 
of the Act and an application which exceeds 
the pecuniary limits of its jurisdiction is 
bound to be dismissed under the Proviso 
to s. 9. For an independent tribunal 
therefore to determine whether a certain 
application lies to the Board or not, would 
be clearly to encroach upon its jurisdiction 
and torun counter to the entire scheme 
propounded in the Act itself. Ib would 
further make the Act unworkable and de- 
feat tbe object with which it has been 
enacted. 

Supposing a debtor makes an application 
to the Debt Conciliation Board alleging 
that all claims against him do not exceed 
Rg. 10,000; the Board is prima facie bound 
to entertain the application especially when 
the applications made before it are pre- 
sumed to be correct inasmuch as they are to 
be verified in the manner prescribed by the 
Local Government. On the presentation of 
the application, therefore, the Board is not 
in a position to hold that the application 
does not lie on the ground that it exceeds 
its jurisdiction. The natural result will be 
that the application will be admitted to 
hearing under s. 12 of the Act and as soon 
as this is done, s. 25 will at once come into 
play and bar all new suits in relation to 
those debts which are covered by the appli- 
calion and suspend all pending proceed- 
ings in connection therewith. If in the 
meantime a rival Court is also authorized to 
adjudicate on thcse matters which are 
pending decision in the Conciliation Board, 
it would nullify all the purposes for which 
the Board has been set up. This might lead 
to certain fantasiic and amazing results as 
stated by Costello, Ag. O. J. in Bhagawan 
Dayal v. Chandu Lal (1) at p. 1365*, but 
with that aspect of the case, we are not 
concerned, as we have to interpret the law 
as we find it and are not to emphasize the 
defects of legislation and to refuse to give 
effect to it on the ground that it might 
lead to certain absurd results. 

A party loses nothing, if a suit is barred 
or a proceeding is suspended in the mean- 
time, inasmuch as s. 26 extends the period 
of limitation by the time spent in the 
Board. Obviously, therefore, it is the Board 
that is to determine whether it has juris- 
diction or not in relation to an application» 
put before it, and not an outside authority, 
be it a competent Civil Court, for the 

(1) 41 O W N 1363; 174 Ind. Cas. 51; A I R 1939 
Cal 23; I L R (1938) L Oal 256; 10 R O 612. 

*Page of 41 O, W. N.—[Ea.] 
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Board ro lung aa it is functioning cannot be 
forestalled in any manner. We are sup- 
ported in this conclusion by several autho- 
tities from the Calentta High Court where 
similar provisions cf law have been inter- 
preted in the manner suggested by us. 
Reference may be made in this connection 
to Satyendra Mohan v. Nibaran Chandra 
(2), Bhagawan Dayal v. Chandu Lal (1) 
Shib Dulal v. Kishore Ganj Eoan Office, 
Ltd. Co. (3), Harish Chandra Pal v. 
Chandra Nath Shah *4), Baijnath v. Tormull 
(5) and Jagat Kishore Acharjya v. Hazrat 
Ali (6). In Satyendra Mohan v. Nibaran 
Chandra (21, a Diyision Bench held that 
when on an application made thereto under 
s. &, Bengal Agricultural Debtors Act, the 
Board has given notice thereof to the Court 
before which a proceeding in respect of a 
debt included in the application is pend- 
ing, that proceeding must be stayed. In 
Bhagawan Dayal v. Chandu Lal (1), a 
suit had been instituted for recovery of 
Rs. 26,000 odd. During the pendency of that 
suit one of the defendants made an applica” 
tion to a Board set up under the provi- 
sions of the Bengai Agricultural Debtors 
Act, claiming that te was a debtor within 
the meaning of the Act, although the suit 
related to a sum exceeding the jurisdiction 
of the Board. On receiving the application, 
the Chairman of the Board sent a notice to 
the Subcrdinate Judge requiring stay of the 
suit pending in his Court. The Subordinate 
Judge refused to consider himself bound by 
that notice on the ground inter alia that 
the applicant was nota debtor within the 
meaning of the Act. Costello, Ag O. J. 
observed that : 

“Although the alleged debt was as much as 
Ra, 26,009, yet it does not seem open to the Court 
to decide or even consider whether the debtor comes 


within the Act or whether he does not; that ques- 
tion rests solely with the Board.” 


In Shib Dulal v. Kishore Ganj Loan 
Office, Lid. Co. (3), it was held by a Divi- 
sion Bench that an Insolvency Court served 
with a notice under s. 34, Bengal Agricul- 
tural Debtors Act, has no jurisdiction to 
decide whether a person is a debtor within 
the meaning of the Act. In Harish Chandra 
Pal v. Chandra Nath Saha (4), Nasim 
Ali, J. observed that the Civil Court bed no 

(2)41 OW N 928; 172 Ind Oas. 236; AIR 1937 
Qal 392; I L R (1937) 2 Oal 478; 10 RO 353 


(3)42 OW N 173: 178 Ind. Cas, 927; A IR 1938 
Oal 193; 11 R 0191, 


_ Oal 455; 11 
(6) 42 O 
Osl 447; 11 
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jurisdiction to entertain questions which 
can be raised before the Board; for ex- 
ample, whether the debtor is a debtor with- 
in the meaning of the Act or whether he 
ordinarily resides within the local area for 
which the Board has been established. In 
the same volume at p. 481, Ameer Ali, J. 
held that after a petition purporting to be 
one under s. 8, Bengal Agricultural Debtors 
Act, has been filed to a Debt Conciliation 
Board aod before the petition has been 
dismissed or an award made, the High 
Court cannot in interlocutory proceedings 
decide whether the petition was properly 
presented or entertained. At p. 529 in 
the same volume, Edgley,J. held that a 
Civil Court receiving a notice under s. 34, 
Bengal Agricultured Debtors Act, in raspect 
of a debt for which several persons are 
jointly liable has no jurisdiction to inquire 
whether the application before the Board 
isa valid application under s. 9 of the Act 
and to refuse to stay proceedings if it 
thinks that there is no valid application. 

No authority to the contrary has been 
cited before us nor do we consider that 
there could be one. We accordingly accept 
this petition, set aside the order of the 
Subordinate Judge and direct the suspen- 
sion of the proceedings pending in his Court - 
under s, 25, Punjab Relief cf Indebtedness 
Act, until such time as the application be- 
fore the Board is dismissed or an agree- 
ment is arrived atin connection therewith. 
Iu view however of the difficult nature of 
the question involved, we leave the parties 
to bear their own casts before us. 


6. Petition accepted. 


pad 


ALLAHABAD HIGH COURT 
First Appeal No. 143 of 1937 
December 7, 1938 
Bennet AND VERMA, JJ. 

BALBIR SINGH AND OTHERS— 

APPELLANTS 
versus 

SOHAN LAL AND OTHERS-— 
ReEsPONDENTS 

Legal practitioner — Duty of — Must prepare case 
before coming to Court—Documents on record—Pleader 
should not take Court's time in finding out passages 
from documents—Duty of clients towards Counsel. 

Tt is incumbent on Oounsel to prepare their cases 
before they come to Court and it is not proper that a 
prolonged period of the Court time should be taken 
up by Counsel endeavouring tofind out a passage in 
a vernacular document which ison the record, It is 
the duty of clients to supply certified copies of all 
necessary documents to their Oounsel in order that 
Counsel may be aware of the necessary passages in 
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the documents before the case is heard in Court, It 
ig not possible for Counsel to supply the place of 
evidence by his argument. 


A. from the order of the Special 
Judge, First Grade, Saharanpur, dated 
March 31, 1937. 


Mr. N. P. Asthana, for the Appellants. 

Mr. S. B. L. Gaur, for the Respondents. 

Verma, J.—This is a first appeal by 
certain debtors Balbir Singh, etc., against 
an order by the Special Judge under the 
Encumbered Estates Act. The order is 
one accepting a claim by the opposite party, 
the crediters, Seth Bohan Lal and others, 
for the entry of a debt due to them on a 
simple mortgage-deed of July 10, 1922, duly 
.registered, which is charged on the 
property of the applicants. The applicants 
applied under s. 4, U. P, Encumbered 
Estates Act (Act XXV of 1934), Under that 
section the applicants were bound to state 
the amount of their debts to the Collector. 
The applicants did not mention this debt 
although it wasa debt due under a regis- 
tered mortgage. 
Special Judge called on the applicants to 
submit a written statement containing 
under sub-a. (1) (a) full particulars respect- 
ing the public and private debts to which 
the landlord is subject, or with which his 
> immovable properly or any part thereof is 
encumbered. The mortgage-debt in quese 
tion is for Rs.1,395 and is charged on the 
whole village of Hajipur. Again the 
-applicants omitted to mention this debt. 
The result of thisomission was that when 
the Special Judge took proceedings by 
notice under s.9,he did not send a copy 
of the notice by registered post to the 
ereditorserespondents and they received no 
notice. No doubt notice was published in 
the Gazette under sub-s. (1) of s. 9 but, 
as might easily have been such notice did 
not come to the knowledge of the respon- 
dents. Section 9, sub-s. (1) allows a period 
of three months for presentation of the claim 
and if the claimant satisfies the Special 
Judge that he had sufficient cause for not 
presenting it within such period, the Special 
Judge may extend the period by two 
months. That period of five months 
altogether had expired after the publica- 
tion on August 8, 1936. After the expiry on 
March 7, 1937, the respondents filed their 
written statement stating that they were 
not aware in time of the proceedings 
as they had received no notice by 
registered post, The order under appeal 
of the lower Court sets out that in the 
opinion of the Oourt the applicants com- 
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mitted a fraud and that under s. 18, 
Limitation Act, the time for making the 
application should be computed from the 
time when the fraud became known to the 
persons injuriously affected thereby, that is 
the respondents. 

T'he appeal hes been brought from’ this 
order by the applicants on three grounds, 
the first ground being that the Court 
below had no jurisdiction to extend the 
period beyond five months, the second 
ground being that thes appellants were pur- 
chasers of the property in 1923 free from all 
incumbrances and were not aware of any 
debt existing on the property and their 
application was bona fide, and tte third 
ground being similar. Learned Counsel 
has attempted to argue a fourth ground 
which is notin the memorandum of appeal, 
that his client was not given sufficient 
time for making such an objection. We 
do not consider that Counse! is ‘entitled to 
raise such ground now. As regards the 
grounds entered, we consider that ifs. 18, 
Limitation Act, applies and fraud is 
established, then the Court below had 
clearly jurisdiction under that section. 
As regards the second ground of appeal, the 
burden under the circumstances of this 
case lies on the applicants to show that in 
their purchase of thie village Hajipur on 
June 16, 1928, from Prakash Chander and 
others they were unaware of the previous 
incumbrance. Learned Counsel has alleged 
that there was a clausein the sale-deed 
setting out that the property was sold free 
from all incumbrances. Learned Oounsel 
after being allowed a considerable time to 
endeavour to read this document has failed 
to find any such clause. It is incumbent 
on Counsel to prepare their cases before 
they come to Court and it is not proper that 
a prolonged period of the Court time should 
be taken up by Counsel endeavouring to 
find out a passage in a vernacular document 
which is on the record. Itis the duty of 
clients to supply certified copies of all 
necessary documents to their Oounsel in 
order that Counsel may be aware of the 
necessary passage in the documents before 
the case is heard in Court. In any case, apart 
from the possibility of auch a clause in the 
sale deed, we are of opinion that it was 
clearly natural that a purchaser would 
have a search made in the office of the 
Sub-Registrar to ascertain whether there 
were or were not any incumbrances on the 
property. 

In the present case what was purchased 
was a whole village and it would -have 


1939" 


been perfecily easy to ascertain whether 
there had been a previous mortgage. The 
morigage in question was only six years 
previous to the purchase and it would have 
been. ascertained by a search for incum- 
brances within the period of 12 years which 
is usally made. The applicants have not 
come forward to give evidence that no 
search was made, nor have the applicants 
given on cath any explanation as to why 
they did not enter this incumbrance in their 
statement to the Callector under s. 4 crin 
the written statement to the Special Judge 
under s. 8. On their behalf learned Counsel 
alleges that they were ignorant of the 
existence of this mortgage of 1922. It is 
difficult to believe such statement even if 
evidence on oath had been given by the 
applicanis in support of it. In the present 
case there is no such evidence and we 
are asked to believe the statement on the 
mere cral argument of Counsel. It is not 
possible for Counsel to supply the place of 
evidence by his argument. We consider 
that under the circunstances the conclusion 
of the lower Court was correct that the 
applicants acted in a fraudulent manner 
and that the applicants knew perfectly well 
of the existence of this mortgage deed of 
1922 as an incumbrance on the village of 
Hajipur and that the applican's intentional- 
ly concealed the existence of that incum- 
brance in order that the period of five 
months should elapse without an opportunity 
being g.ven to the respondents to file their 
claim. Under these circumstances, the 
order of the Court belowis perfectly justified 
and the first appeal from order is dismissed 
with costs. 
s. Appeal dismissed, 


LAHORE HIGH COURT 
First Appeal No. 319 of 1936 
July 13, 1937 
DALIP SINGA AND Skemp, JJ. 
MADAN LAL—PLAINTIFF—APPELLANT 
VETSUS 
GANGA BISHAN AND 0OTHERS— 

DEFENDANTS— RESPONDENTS 
Power-of-attorney— Construction—Word “ete.” used 
in such power must be construed as ejusdem generis 
with rest of document— Document empowering person 
to carry on proceedings “in a Court, etc.” — Whether 
confers power to present document before Sub- Regis- 
trar or Registrar — Registration Act (XVI of 1908), 
ss, 34,75 (2) — Presentation under s. 75(2) whether 
takes the place of presentation under s. 34—Document 
intended and ordered to be registered as partnership 
deed entered by mistake in wrong register — Docu- 
ment. if validly registered as partnership deed— 
Mortgage—Hquttable — Suit on-—Pleadings should be 
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strictly construed — Documents of title of movables 
such as machinery, if can be construed as those of 
immovables. 

The Registration Act being a technical measure, 
must be strictly complied with and itis well-settled 
law thata power-of-attorney must be strictly con- 
strued and limited to the exact words contained 
therein. The word “etc.” must therefore be con- 
strued as ejusdem generis with the rest of the docu- 
ment. A Sub-Registrar or a Registrar is not a 
Court and therefore a document empowering a per- 
son to carry on proceedings in a Oourt, ete., cannot 
be construed as conferring power on him to present 
the document before a Sub-Registrar or a Regis- 
trar. |p. 749, col. 1.) 

Obiter.—The presentation of a document under s. 75 
(2), Registration Act, does not take the place of a pre- 
sentation under s. 34, Registration Act. The pro- 
cedure to be followed after a presentation under 
s. 75 12) is different from the procedure to be followed 
after a presentation under s. 3t and this might make 
a vital difference in a particular case. Chhotey Lal 
v. Collector of Moradabad (1), distinguished, 

The mere fact thata document, which was intend- 
ed to be registered as an alienation, was by mistake 
entered in some wrong book, does not make the 
registration invalid for the purpose of an alienation: 
so, similarly, where a document was intended to be 
registered asa partnership deed under the order of 
the Registrar but was by mistake entered in the 
book pertaining to alienations, the document is not 
validly registered as an alienation but is only validly 
registered as partnership deed. [p. 750, col, 1.) 

In a suit on equitable mortgage the pleadings must 
be fairly strictly construed as it is easy to assert 
an equitable mortgage where none exists merely 
because some title deed or other has passed to the 
party asserting the equitable mortgage. Documents 
of title of movables such as machinery cannot be 
construed as documents of title of immovable pro- 
perty because in the interval, the movable machinery 
had by fixation to the earth become immovable pro- 
perty. The scope ofan equitable mortgage does not 
gang beyond the scope of the title deeds. [p. 750, col. 


F. A. from the decree of the Senior 
Pa aoe Gurdaspur, dated July 31, 

Messrs, J. G. Sethi and M. L. Sethi, for the 
ARD EOE 6 

Messrs. M. C. Mahajan and Sham 
Bahadur, for the Respondente. ane 

Dalip Singh, J.—The plaintiff in this 
case sued for dissolution of partnership 
recovery of Rs. 25,000 or as much amount 
as might be found due to the plaintiff from 
the defendants, after rendition of accounts 
on the security of certain property men- 
tioned in the plaint printed at p. 1 of the 
Paper-book. The plaintiff alleged that 
there had been first a partnership between 
the defendants and himself under a 
partnership deed dated June 14, 1932, On 
January 3, 1934, this partnership deed was 
cancelled and accounts being taken, a sum 
of Rs. 25,000 was found due to the plaintiff 
from the defendants. Separate Promissory 
notes on various dates given in the plaint 
had been given by the defendants with 
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respect to this amount of Rs. 25,000. On 
January 9, 1934, an equitable mortgage by 
deposit of title deeds was made with 
respect to the machinery employed in the 
‘business. A writing was also secured giving 
a list of the documents of title so deposited 
on January 11, 1934. In order to carry on 
the partnership business in the future, a 
new deed of partnership was drawn up on 
January 9, 1934. In this new partnership 
deed, there was a clause charging a sum of 
Rs. 20,000 on the land, building, machinery 
and goods of the factory. The shares were 
also fixed in the psrinership deed; the 
. plaintiff had a six-anna share and the 
defendants a ten-anna share. This part- 
‘nership continued from January 9, 1934, to 
August 8, 1934. The defendants had 
since become insolvents and hence the suit 
for dissolution of partnership, rendition 
of accounts and for a declaration as to 
security. 

` The defendants denied the equitable 
mortgage: they denied the legal mortgage, 
pleaded ignorance of the partnership deed 
ot January 9, 1934, because according to 
them the deed was not registered, and 
generally contested the plaintifi's suit 
except as to dissolution of partnership. 
The defendants having been declared 
insolvents, the Official Receiver was made a 
party. A deeree for dissolution of partner- 
ship and rendition of accounts was granted 
without objection and the question of the 
security and the amount due on this item 
of Rs. 20,000 and for what period the 
‘accounts were to be taken was left open 
for the final decree. The Court then pro- 
ceeded, having drawn up issues on the 
- pleadings, to find that the plaintiff had not 
succeeded in proving any equitable mort- 
- gage by deposit of title deeds on January 9, 
1934, because the letter of January 11, 
1934, embodied the transaction and being a 
document in writing not registered, no 
equitable mortgage or any kind of mortgage 
was effected. As regards the legal mort- 
gage, it held that the document in question 
had not been properly registered and was 
not properly stamped and, therefore, no 
legal mortgage was effected on the houses 
and buildings, these being immovable 
property. Onthe question of machinery, it 
pointed out that there was no evidence to 
determine whether the machinery was fixed 
to the earth or not but presumably it was 
"80 fixed and that at any rate as land and 
buildings were included in the property 
sought to be mortgaged, the deed needed 
_Tegistration and hence there was no legal 
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mortgage on any of the three kinds of 
property mortgaged. On the question of 
accounts, etc., it gave no decree on account 
of the partnership, old or new, but it held 
that the plaintiff was entitled to a simple 
money decree for Rs. 20,000 which had been 
acknowledged in the partn2rship deed and 
for which promissory notes had been 
executed by the defendants. It pointed out 
that though no claim had been based 
on these pro-notes, yet the promissory 
notes were separately mentioned in the 
plaint and hence it gave a decree in 
equity for the total amount of the 
promissory notes. Interest was disallowed 
as not claimed and hence the plaintiff gota 
simple money decree for Re. 20,600 with pro- 
portionate costs against defendants Nos. 1 
and 2, 

The plaintiff has come in appeal and his 
learned Counsel urges: (1) that there was 
a legal mortgage and that the trial Oourt 
was wrongin holding that the document 
was not properly registered ; (2) that there 
was an equitable mortgage, that the trial 
Court had rightly held that the documents 
were documents of title and had wrongly 
held that the writing of January 11, wasa 
repository of the transaction and hence 
there was an equitable mortgage of the 
machinery. In urging this plea, he seemed 
to contend that the machinery was im- 
movable property but really in subsequent 
arguments he took an alternative position, 
namely that if the machinery was immov- 
able property, then an equitable mortgage 
was created on January 9, 10 and 11 and 
if the machinery was movable property, 
then the legal mortgage of that machinery 
was valid to that extent without registra- 
tion. No other points were really urged 
in the appeal. As regards the question 
of the Jegal mortgage, the defence of the 
learned Counsel for the respondents was 
that the mortgage-deed had never been 
properly presented for registration and, 
therefore, any registration effected was 
invalid; secondly, that the registration was 
only as a partnership deed and not asa 
mortgage deed and its mere entry in the 
book for mortgages did not make the 
registration valid as a registration of a 
mortgage-deed. On the question of equit- 
able mortgage it was contended that the 
plaintif pleaded an equitable mortgage on 
January 9, but no equitable mortgage on 
that date was proved at all. As regards 
the equitable mortgage created by deposit 
of documents on 9th, 10th and 11thit was 
contended: (1) that the letterof January 
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1l, was a repository of the transaction 
and, therefore, needed registration; (2) 
that there was, as a matter of fact, no 
intent to create an equitable mortgage at 
all andthe evidence was reconcilable with 
the deposit of documents on account of 
the legal mortgage created on January 9, 
1934; (3) that the documents in question 
were not documents of title at all; and (4) 
that there could beno equitable mortgage 
of movable property to which the docu- 
ments referred. I dhall now take up 
these points separately: The facts so far 
as the legal mortgage is concerned are as 
follows : E 

One Muhammad Ismail, who had a power- 
of-attorney on behalf of the plaintiff to 
present documents in Court, ele., but who 
was not specifically authorized to present 
documents to the Sub-Registrar or the 
Registrar under s. 33 and whose power-of- 
atturney does not appear to have been 
executed before a Sub-Registrar or 
Registrar, though it appears to have been 
authenticated by the Sub-Registrar, pre- 
sented the mortgage-deed in question 
before the Sub-Registrar, The Sub- 
Registrar in the absence of the defendants 
after notice held that the defendants were 
denying execution by implication and, 
therefore, refused registration, An appeal 
was made to the Registrar and he held that 
Muhammad Ismail who had presented the 
appeal and the document was empowered 
to present documents for registration 
because of the word, “etc.” in the power-of- 
attorney. [donot consider that this con- 
clusion was correct. The Registration Act 
being a technical measure must be strictly 
complied with -and it is well settled law 
that a power of-attorney must be strictly 
construed and limited tothe exact words 
contained therein. The word “etc.” must, 
therefore, be construed as ejusdem generis 
with the rest of the document. A Sub- 
Registrar or a Registrar is not a Court and, 
therefcre, a document ew powering Muham- 
mad Ismail to carry on proceedings in a 
Court, ete, cannot be construed as confer- 
ring power on Muhammad Ismail to present 
the document before a Sub-Registrar ora 
Registrar. Hence [ have no hesitation in 
holding that the first presentation by 
Muhammad Ismail of the document was 
not valid and the appeal filed before “he 
Registrar was also not a validly filed appeal. 
The Registrar, therefore had, strictly 
speaking, no jurisdiction to decide on the 
question as there was no proper appeal 


before him. The Registrar, however, pros 
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ceeded to hold that the document was not 
properly stamped as a morigage-deed but 
that the document represented one transac- 
tion with two aspects, namely, (1) as a 
partnership deed pure and simple, and (2) 
as containing aclause whereby a charge 
was created on immovable property. He 
held, therefore, that the document had to be 
registered because it could be registered 
validly as a partuersnip deed without being 
registered asa mortgage-deed. The ques- 
tion of stamp, therefore, on the deed in 
question did not arise for the purpose of 
registration. It was a matter for impound- 
ing the document and levyiug a penalty, 
woch matter he proposed to deal with 
subsequently. Inthe meantime he ordered 
registration of the document by the Sub- 
Registrar holding tnat execution by the 
defeudants was proved. He seems to have 
taken no steps about impounding the docu- 
ment. The document was re-presented : 
under the provisions of s. 75 (2) to the 
Sub-Registrar by the plaintiff hinself and 
the Sub-Registrar ordered its registration 
according to the order of the Kegistrar. 
By some mistake in the procedure, the 
document instead cf being entered in the 
book for registration of partnersnip deeds 
was entered in the book reserved for 
mortgages, etc. It has been contended by 
the learned Counsel for the appellant that 
the presentation by the plaintiff himself to 
the Sub-kegistrar validated the registra- 
tion and thatthe Registrar had no power, 
having ordered the “document to be 
registered, to determine whether the 
document was a mortgage or not and 
the question of the lack of stamp on the 
document only meant the paying of a 
penalty now, because the document had 
been Validly registered though improperly 
stamped. 


The learned Counsel relied on Chhotey 
Lal v. Collector uf Moradabad (1) and Bar- 
khurdar Shah v. Sat Bharat (2) at p. 376*. 
‘he second ruling need not concern us. It 
is a ruling based on particular facts and any 
extension of the principles, if any, laid 
duwa in it, as sought by the learned’ 
Uounsel for the appellant, is not p ssible 
in view of the Privy Oouncil rulings 


(1) 44 A 514; 63 Ind. Cas. 44; A IR 1922 P 0 279, 
491A 375; 31M LT 281; 27 O WN 437; 2LALJ 
$61; 37 U L J 377;9 O& AL RB 450; 25 Bom, L R655; 
18 L W 123; 1923; M W N 673 (P 0). 

(2) 36 PLR 371; 132 lod. Cas. 881; A I R 1931 
Lah. 677; 15 L 533, Ind. kul (1931) Lah. 705, 
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reported in Mujibunnisa v. Abdur Rahim. 


(3), at p. 241* and Jambu Prasad v, Muham- 
mad Nawab Aftab, Ali Khan (4), at p. 54f. 
So far as Chhotey Lal v. Collector of Morad- 
abad (1), is concerned, it has no bearing on 
the present case. All that it lays down is that 
the presentation under s. 19 (2), if valid, 
makes it obligatory on the Sub-Registrar to 
register but that if the first presentation 
under s. 34is valid, the Sub-Registrar may 
register without a presentation under 
s. 75 (2). This is obviously a totally difer- 
ent point from the present one. In the 
present case what is really sought is 
that the presentation under s. 75 (2), should 
take the place of a presentation under 
s. 34, Registration Act. The matter is not 
free from difficulty, but as at present 
advised, I would be inclined to hold that 
a presentation under s. 75 (2) does not 
take the place of a presentation under 
s. 34. The procedure to be followed after 
a presentation under s.75 (2) is different 
from the procedure to be followed after 
a presentation under s. 34 and this might 
make a vital difference in a particular 
cage, but I express no final opinion on this 
point. Secondly, even if Lam wrong in 
this, 1 am definitely of opinion that the 
Registrar having ordered registration of 
the document exclusively as a partnership, 
deed and not as a mortgage deed, the deed 
could not become mortgage deed merely 
because by some mistake the entry of the 


registration was made in the wrong book. , 
It is not clear how this entry came to be | 


made, but it seems to me clear that if, as 
held by their Lordships of the Privy 
Council, the mere fact that a document, 
which was intended to be registered as 
an alienation, was by mistake entered in 
some wrong book, does not make the 
registration invalid for the purpose of an 
alienation; so, similarly, where a document 
was intended to be registered as a 
partnership deed under the order of the 
Registrar but was by mistake entered in 
the §book pertaining to alienations, the 
document is not validly registered as an 
alienation but is only validly registered as 
a partnership deed. Therefore the docu- 
ment not being registered as a mortgage 
deed was nct validly registered as such 
and no legal mortgage of immovable pro- 


(3) 23 A 238; 28 IA 15; 7 Sar. 829 (P O). 

(4) 37 A 49; 28 Ind. Oas. 422; AIR 1914 PC 16; 
42 1 A 92; 190 W N 282; 13 A Ld 1:9; 17M LT 
148; 21 O L J 218; 2L W 277; 28M L J 577; 17 Bom. 
LR 413; (1915) M W_N 592 (PO. 

“Page of 2 ern 

Page of 37 A.—[ Bd. 
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perty was thereby created. Hence it follows 
that there was no legal mortgage of the 
land and the buildings. 

As regards the machinery, however, there 
is no evidence on the point one way cr 
the other and I donot think there is any 
presumption that the machinery was either 
immovable or movable property. It would 
all depend on the facts and circumstances 
of each case and the result might be 
different with reference to particular pieces 
of machinery. The elegal mortgage was 
therefore good so far as there was any 
movable machinery at all. I am un- 
willing todraw any presumption in favour 
of the plaintif on this point because his 
own plea of the equitable mortgage of the 
machinery would rather tend to show that 
there was no movable machinery at all 
and that the machinery was a fixture in 
the land and therefore should be treated 
as immovable property, but in the 
absence of evidence on the point, I am 
not prepared to give, a final decision 
other than to hold as stated before that 
the legal mortgage was good qua any 
machinery that was movable property if 
any such existed. ; 

I now pass to the question of the equitable 
mortgage. The various documents of title 
are Exs. P. 1 to P. 21-A, printed on 
Pre 7lto 114 of the printed papei-book, It 
is unnecessary to give a detailed analysis 
of each of them. It appeara to me that 
essentially these are documents relating. 
to pieces of machinery. I do not see that 
documents of title of movables such: as 
machinery can be construed as documents 
of title of immovable property because in 
the interval the movable machinery had 
by fixation to the earth become immoyable 
property. It is a well-known principle that 
the scope of an equitable mortgage does not 
extend beyond the scope of the title deeds. 
It is not at all clear that the documents of 
title referred to the entire machinery 
which formed the machinery as finally 
erected in the ‘business. I am, therefore, 
unable to see how there could be an - 
equitable mortgage created by those 
documents cf title which referred to mov- 
able property. I consider, however, that the 
writing of January 11 did not purport to 
be a repository of the transaction and did 
not therefore need registration, differing 
in this from the trial Court. But here 
again I also consider that the plaintiff had 
definitely pleaded an equitable mortgage 
of January 9. The evidence shows that 
documents of title were deposited on. 
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9th, 10th and 11th. It is not shown what docu- 
ments were deposited on 9th at all. There- 
fore there was no equitable mortgage on 
January 9, 1934, as pleaded by the plaintiff 
and in matters of this kind the pleadings 
must be fairly strictly construed as it is 
easy to assert an equitable mortgage where 
none exists merely because some title deed 
or other has passed to the party asserting 
the equitable mortgage. On both these 
grounds, I would therefore hold that no 
equitable mortgage of the machinery is 
proved at all inthis case. The result is 
that the plaintiff's appeal fails. In the 
peculiar circumstances, however, I would 
leave the parties to bear their own costs in 
this appeal, 


Skemp, J.—I agree. 
D. Appeal fails. 


NAGPUR HIGH COURT 
Civil Revision Application No. 199 
of 1937 
August 16, 1933 
Stonz, O. J. AND CLARKE, J. 
ABDUL RAHIM KHAN—AppLicant 
versus 
Musammat PUSIABAI AND 0THERS— 
Non-AppPLioants 
Criminal Procedure Code (Act V of 1898), ss. 476, 
195 (1) (c)--Courts mentioned in 3, 476, if can make 
complaint in respect of offences of forgery against 
persons, who are not parties to proceedings before 


tt, : 

' Section 476, Criminal Procedure Code, does not 
inhibit the classes of Courts mentioned therein from 
making a complaint in respect of any of the offences 
specified in s. 195 (1) (c), against persons not parties 
to a proceading before it, inwhich or in relation to 
which the offence wascommitted. Allahabad, Madras 
and Calcutta view, not approved. [p. 752, col. 1.) 

[Case-law discussed, ] 


Order of Reference. 

Niyogi, J—(@January 31, 1933).—This 
is an application in revision against an 
interlocutory order dated, December 23, 
1936, passed by the Sub-dudge, First Olass, 
Bajaghat, in Miscellaneous Case No. 67 of 
te arising out of Civil Suit No. 44 of 
1 


In Civil Suit No. 44 of 1930, a decree was 
passed dismissing the suit and granting 
costs amounting to Rs. 200 toone of the 
defendants by name Pusiabai. She started 
execution proceedings to recover that 
amount. In the course of those proceedings 
a receipt dated November 1, 1935, which 
purported to evidence the full satisfaction 
of the claim was produced as havirg 
been executed by Musammat Vusiabai. 
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That letter was filed by the applicani 
who isa legal practitioner but was with- 
drawn by him with the permission of the 
Court soon after, when he himself gtéw 
suspicious about its genuineness. 

It is unnecessary to narrate the other 
facts of the case as I am not invited to 
consider the merits of the case at this 
stage. 


The decree-holders applied to the lower 
Court under s. 476, Criminal Procedure 
Code, fora complaint -being filed by it 
against the judgment-debtors as well as 
outsiders including the applicant in res 
pect of the offence of forgery or the pro- 
duction of the forged documents in Court. 
A preliminary point was raised there, 
whether it is open to the Civil Court to 
make a complaint under s. 476, Oriminal 
Procedure Code, against persons who were 
not parties to the suit or proceeding before 
it. The lower Court has answered the 
question inthe affirmative. It is against 
that order that this application is directe 
ed. 

On the issue which is raised here, the 
opinion is at variance among the various 
High Courts in India. The difference of 
opinion turns on the question whether 
s. 195 (c) qualifies s. 476. In Emperor v. 
Kushal Pal Sinjh (1), Tulasi Ammal v. 
Danalakshmi Ammal (2), Prabhatranjan 
Barat v. Umashankar Chatterji (3) and 
C. T. Guruswamy v. D. K. S. Ebrahim 
{4), it was held that s. 199, Oriminal Pro . 
cedure Code, governs s. 476 and that the 
Civil Court has no power to make a com. 
plaint agaiast persons who were not parties ' 
tothe proceeding before it. A contrary 
view wastaken in Crown v. Balmokand 
(5), Emperor v. Balgaunda Ramgaunda 
(6), Qazi Ejaz Ali Khan v. Emperor (7) 
and Jubsaballi v. Ayub Karim Kachhi (8). 

(1) 53 A 804; 134 Ind. Oas. 225; A I R 1931 All, 443; 
(1931) Or. Cas. 715; 32 Or. LJ 1105; (1931) A L J 697; 
Ind, Rul. (1931) All. 801 (F B). 

(2) 57 M 682; 148 Ind. Cas. 851; A I R 1934 Mad, 
316; (1934) Or. Oas. 606; 35 Cr. LJ 780;66MLJI 471; 
6 R M 540; 39 L W 693; (1934) M W N 609. 

(3) 58 O 727; 132 Ind Oas. 241; AI R 1931 Oal. 438; 
(1937) Or. Cas. 590; 32 Cr, LJ 833;35 0 WN 98; 
Ind. Rul. (1231) Cal. 531. 

(4) 2 R 374; 84 Ind, Oas. 439; A IR 1925 Rang. 28; 
26 Or. L J 295. 

(5) 9 L 678; 110 Ind. Cas, 108; A I R 1928 Lah, 510; 
29 Cr. L J 652. 

(6) 55 B 461; 133 Ind. Cas. 239; A I R 1931 Bom. 305; 
(1931) Cr. Gas. 561; 32 Or. L J 1017; 33 Bom. LR 296; 
Ind, kul. (1931) Bom, 381. 

(7) 66 Ind. Cas. 68; 24 O O 367; 23 Or. L J 228; 
A I R 1922 Oudh 220, 

a? AIR 1927 Nag. 14; 100 Ind. Cas, 529; 28 Cr. L J 


953: 


The last mentioned case was one decided 
by a Bench of the late Judicial Commis- 
sioner's Court, Nagpur, butit wasnot pub- 
lished in the official reports. 

The question is one of construction of 
ss. 195.1) ie) and 476, Criminal Proce- 
dure Code. 
of frequent occurrence, and { think that 
it is highly desirable that there should 
be an authcritative pronouncement by a 
Bench of this High Court of its considered 
opinion. |, therefore, submit this case to 
my Lord the Chief Justice for reference to 
a. Bench on the following question:— 

“Whether s. 476, Criminal Procedure Code, 
inhibits the classes of Oourts mentioned therein 
from making a complaint in respect of any of 
the offences specified in s. 195 (1) (e) against 
persons not parties to a proceeding before it, in 
which or in relation to which the offence was 
committed”? 

Messrs. Fida Hussain and W. C. Dutt, 
for the Applicant. 

Messrs. P, N. Rudra, G. R. Pradhan, 
W. B. Pendharkar and K. K. Gandhe, for 


the Non-Applicants. 

Stone, C. J. and Clarke, J.—(August 16, 
1938).— The question submitted for decision 
by this Bench by Niyogi, J., is: 

“Whether s. 476, Criminal Procedure Code, 
inhibits the classes of Courts mentioned therein 
from making‘a complaint in respect of any of 
the offences specified in s, 195 (1) (c) against 
persons not parties to a proceeding before it, 
in which or in relation to which, the offence 
was committed.” f , 

As Niyogi, J., has pointed out, there is 


a. conflict, of opinion between the various. 


High Courts in this country on this point. 
The: High Courts of Allahabad, Madras 
Oalcutta and Kangoon are in favour of 
an affirmative answer to the question, 
whereas the High Oourts of Bumbay, 
Lahore, Patna andthe Judicial Oommis- 
sioner’s Oourt of this Province. are in 
favour of a negative answer. The ques- 
tion turns upon the interpretation of the 
wording of s. 195 (1) (e) ands. 476 (1) of 
the Criminal Procedure Code. Section 195 
(1) (c) lays down that 

“no Oourt shall take cognizance of any offence 
described in s,463 or punishable under s. 471, 
8.475 0r s. 476 of the same Code (Indian Penal 
Code)’when such offence is alleged to have been 
committed by a paity to any proceeding in any 
Court in respect of adocument produced or given 
in evidence in such proceeding, except on the 
complaint in writing of such Court, ete.” -> 


The sections of the Indian Penal Code, 
here concerned, are all connected with the 
offence of forgery or counterfeiting marks 
on documents. For the sake of clarity 
instead of enumerating them again, when- 


ever we have occasion to refer to them,-- 
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we shall use the term “forgery”. The | 
plain meaning then of s. 195 (1) (e) is 
that when an offence of forgery of a 
document produced in Court is alleged 
to have been committed by a party to å 
proceeding in that Court, a complaint by 
the Court itself is necessary before anether 
Court can inquire into it. The section does 
not say what is to happen when such 
Offence is committed by a person other 
than a party to the proceeding. Omit- 
ting the portions of the section which are 
unnecessary for our purpose, s. 416 pro- 
vides that when any Court is of opinion 
that an inquiry should be made into 
any offence referred to im s. 195 (1) (b) or (e) 
which appears tohave been committed in . 
or in relation to a proceeding in that 
Court, such Ovurt may: ma ea complaint; 
etc. ` The question then which arises out 
of this section is what is the offence 
referred to in s. 195(1) (e). Is it forgery 
or is it forgery by a party? If the former, 
then no doubt the question which has 
been referred to us should be answered 
in the negative; if the latter, it should 
be answered in the affirmative. The Patna 
High Court in Rajkumar Singh v. Emperor 
(9) states that the reference to s. 195 in 
s. 476 is only forthe purpose of avoiding 
the enumeration of the sections mentivned 
in s. 195. In s. 195 (1) (0) and (e) there 
are l8 sections of the Indian Penal Code, 
mentioned and itis certainly a compen- 
dious method of enumerating them, if.that: 
is all the wording of 8. 476 means. The 
reasoning of Addison, J., in Crown v. 
Balmokand (5) commends itself to us ag-. 
sound and lucid:— , : 

“Tt seems to methat unless the Legislature haa ' 
specitically enacted that Oourts should not take 
action. against persons who are not parties, > 
though they alone can take action against parties,: 
it would not be. proper to read such anintention . 
into the Act especially as it givesrise to such 
inconvenient consequences. I am unable to dis- 
cover anything in the Act definitely forbidding 
the presiding officer of a Court to make a com- 
plaint about an offence committed in connection 
with a document produced in his Oourt when the, 
person complained of is not a party. All that has 
been enacted is that he alone can do so if the 
alleged offender isa party to the proceeding "’ 

The inconvenient consequences, to which - 
Addison, J., draws attention in the above 
passage, are pointed out ab p. 6.6; Firsily =: 
since it is desirable that, where a party ' 
to a proceeding in a Vourt has committed 
an offence and the offence has been abetted 
by persons who are not parties, all the 
persons concerned in the offence should be 

(9) 37 Ind, Cas. 487; AIR 1916 Pat,97; 18 Or. Ld 
135;1 P LJ 288, : 
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tried and not only those who are parties 
to the proceedings in which th offence 
was committed; secondly, since it would 
be possible for a private complainant to 
makea complaint against the persons 
whovare not parties while the Cours could 
make a complaint against the party, an 
anomalous state of affairs would arise, in 
that two different cases about the same 
transaction would have to be heard at the 
same time. It is algo pointed out that 
although the Magistrate to whom thecom: 
plainant of the Court goes might be able 
to take cognizance, under s. 190 (c; of the 
Criminal Procedure Oode, of the offence 
against the persons who were not parties, 
nevertheless the accused would have the 
option of asking thatthe case be sent to 
another Magistrate, Prideaux, Additional 
Judicial Commissioner, also says ind osaballi 
v. Ayub Karim Kachhi (8). 

“It-seems tome that an offence like forgery, 
committed in reference and to supportany party 
in civil or criminal proceedings, is really an offence 
against public justice. It is fabricating false evi- 
dence and would, in any case, be punishable under 
8.193, Indian J'enal Oode; and the Court can 
proceed against the person responsible, under 
8, 476, But I donot think that the Legislaturecan 
have intended to prevent a Court frcm proceeding 
for an offenceof forgery against the person com- 
mitting it merely because he is not a party to 
the proceeding. It seemsto me undesirable that 
proceedings for this class of offence should be 
restricted to those started by private persons,” 

It is to be noted that s. 476 uses the ex- 
pression “offence referred to in 5. 195, sub- 
8. (1), cl. (b) or cl. (e). The offence 
referred to in s. 195 (1) (c) is forgery. 
We agree with what Murphy, J., says in 
Emperor v. Balgaunda Ramgaunda (6): 

“In other words, in, my view, by the words 
‘offences referred to’ the section meant what it 
said, and not offences covered by the section and 
committed in the qualifying circumstances men- 
tioned in s, 195 (0), that ia by aparty tothe pro- 
ceeding.” 

Then again if the enumeration of 
offences in s. 195 (1) (e) is meant to be 
qualified forthe purposes vfs. 476 by the 
words ‘when such offence is alleged to 


have been committed by a party to any. 


proceeding in any Qourt’,it must also be 
qualified by the next clause in respect of 
a document produced or given in evidence 
in such proceeding, and if all these quali- 
fying words be meant to be read with the 
sections of the Indian Penal Gode, for the 
purpose of interpreting s. 476, then it was 
unnecessary to add ins. 476 tne 
“which appears to have been committed in 
orin relation to a proceeding in that 
Oourt.” It seems clear, therefore, to, us 
that the High Court of Patna is right in 
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thinking that reference in s.476 to s.-195 
was merely a compendious method of 
avoiding enumeration of the sections of the 
Indian Penal Oode which have been enu- 
merated in s. 195 (1) (b) and (c). 

As regards the High Courts which hold 
the opp<site view, there is a Fall Bench 
decision of the Allahabad High Oourt on 
the subject in Emperor v. Kushal Pal 
Singh (1). The decision there was that the 
Legislature did not intend that the Courts 
should file complaints before Magistrates 
other than under s. 476 of the Criminal 
Procedure Oode, for the very good reason 
that the person prosecuted has no redress 
when such prosecutoris a Oourt of Law, 
But we cannot see why that should bea 
good reason for holding that s. 476 is 
governed by s. 195 (1) ce). The inconve- 
nience of coming to the conclusion their 
Lordships did, was not considered ab all. 
Tne argument also, which they put for- 
ward about there being no appeal if the 
contrary view to theirs is taken, does not 
commend itself to us since we failt) see 
how a right of appeal can be taken away 
from the persons who were not parties to 
the proceedings in which the forgery took 
place if an enquiry is made against them 
under s. 476. 

. The decisions prior to 1928, of which 
there are several, are not so weighty. 
because of the alterations in the wording 
of s. 476 which took placein that year. 
As matters stood before 1923, there was 
considerable force in the observations of 
Abdar Rahim, J.,in In re Ramalinjam (10) 
to the effect thatit might be possible for 
the offence of forgery to be committed: 
without the forged document being intend- 
ed to be used in connection with any pro 
ceeding in the Court which held the enquiry 
under s. 476, since the Court would have 
the right tomake the enquiry if it was 
merely brought to its notice that an offence 
of that nature had been committed, But 
since the alteration of the wording of 
8.476, that situation cannot arise. Tnere- 
fore, a great deal of the force of the 
reasoning in Inre Ramalingam 10) has 
disappeared. The Full Bench ruling of 
Govind Iyer v, Rex (11) was also before the 
alteration of 1923 in the Code of Criminal 
Procedure. Tulasi Ammal v. Danalakshmi 
Ammal (2), itis true, isa decision after 


(10;40 M 100; 31 Iad. Oas, 653; A I R1915 Mad, 
1033; 16 Or. L J 79/;2 L W 1191; 18M LT 
52 


25. 

(11) 42 M 540; 50 Ind. Cas, 824; AIR 1919 Mad.7; 
20 Or. L J 344; 36 M L J 448; 9 L W 429; (1919 M W N 
459; 26 M LT 93 (F B). 
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1923, but it is based on earlier decisions 
which are said to be summarised in 
Ponnuswami Udayar, In re (1z). That is 
a ruling to which unfortunately we have 
not accees. It is impcssible, therefore, to 
say what was the ratio decidendi of that 
case. It is likely, however, that it is 
founded upon the Foll Bench ruling 
already referred to Govind Iyer v. Rex 
(11). In Prabhatranjan Barat v. Uma- 
shankar Chatterji (3) the conclusicn was 
arrived at contrary to that to which we 
havecome for the reason that under 
8. 195 (1) (0), it is mot necessary where 
the persons concerned are not parties, for 
the Court to take action under s. 476. 
But that does not mean that the Court cannot 
do so if it wishes, as was pointed out in 
Crown v. Balmokand (5). Prabbatran- 
jan Baratv. Uma Shankar Chatterji (3) 
gives one reason for thinking it un- 
desirable that a Court should be able to 
file a complaint in such a case, namely 
that if it does so, an appeal might be 
brought, and whatever the result of those 
proceedings, it would be open to the Public 
Prosecutor or to any other member of the 
public to ignore the result altogether and 
file a complaint before a Magistrate, upon 
whichthe Magisttate would be obliged to 
take proceedings. This situation-does not, 
however, seem very likely to arise and in 
any eventit applies as much to parties 
as to persons who are not parties. Ihe 
Public Prosecutor would never commence 
independent proceedings, when he knew 
that a Court of Law also seized of the 
matter, and a private person would also 
wait untilthe conclusion of the proceedings 
commenced in that Court, and if those pro- 
ceedings failed, he would be laying himself 


open toa charge of malicious prosecution. 


if he proceeded to institute a 
ceeding before a Magistrate. 

For the above reasons, we think that the 
view taken in this Piovince heretofore is 
Tight and we answer the question which has 
been referred tous, in the negative. 


fresh pro- 


D. . Order accordingly. 


(19) 28 L W 769; 115 Ind. Oas. 481; A I R 1929 Mad, 
115; 30 Or. L J 469; Ind. Rul. (1929) Mad. 433. 
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LAHORE HIGH COURT 
Second Appeal No. 101 of 1938 
June 13, 1938 
Appison, Aa, O. J. AND Din Mouamman, J. 
Chaudhri GANESH PDASS AND ANGOTHER—- 
PLAINTIFF8—ÅPPELLANTS 5 


versus 
Malik MOHAMMAD HUSSAIN AND OTHERS 
—DgrenDants— RESPONDENTS 

Registration Act (XVI of i803), s. 13—A pplication 
under, by agent—Agent must be authorised under 
as. 3Zand 33 or else Regwtrar’s order directing 
registration is iliegal. 

The words “as aforesaid” in the phrase “or agent 
authorized as aforesaid” in s.73 U) Registration 
Act are not mere surplusage, and they can 
only refer to the special agent, mentioned in 
s. 32 and s. 33 of the Act. For the Kegistrar to 
have jurisdiction to order registration it is neces- 
sary thutthe application should be presented in the 
manner laid down by 8. “74, and where itis not so 
presented or made the kegistrar’s order directing 
registration is illegal and invalid and nothing done 
upon it can be valid or legal. Madan Lai v. Ganga 
Bishen (1) relied on, Chittoor, Chàinnammi v. 
Venkayamma (2), not approved. t a 

83. A, from the decree of tie District 
Judge, Multan, dated October 30, 1937. 


Mr. Mehr Chand Mahajan, for the Appel- 
lanta. 
Achhru Ram, 


Mr. 
No. 1. l 

Addison, Ag. C. J.—The facts relating 
to this second appeal are as follows: On 
March 31, 1926, harm Bakusa mortgaged: 
some land to Sidnu Ram for Rs. 1,000, the 
deed being presenied ior registration the 
same day. ‘ine registration was refused as 
Karim Bakhsh denied execution of the 
document. Karim. Bakhsh. then sold the 
land to another person on April 10, 1928, 
the transfer-deed being registered the 
same day. The originai deed of mortgage 
was compulsorily .egisterea on October 
30, 1928. ‘'nereafter the mortgagee trans- 
ferred his rignis under the morigage deed. 
in favour of wne plainufis. Un ifepruary 
13, 1936, wey brought the usual mortgage 
Bult for sale of ihe land. ‘Line representative 
of the original vendee pleaded thet the 
mortgage deed was invalid as it Wus 
improperly registered. The trial Court 
decreed the suit in part but on appeal the 
learned District Judge held that the mcrt- 
gage deed had been improperly registered- 
and, accepting the appeal, he dismissed the 
suit, leaving the pulbies to bear their own: 
costs throughout, Against this decision 
the plaintifs have appealed. 

Under s, 32, Registration Act, every docu- 
ment to be regisiered shall be presented: 
(a) by some person exccuung or claiming 
under the seme, or (b) by tLe representative- 


for Respondent 


1939 ` 


or assign of such person, or (e) by the 
agent of such perssn, representative or 
assign duly authorized by power-of-attorney 
executed and authenticated in manner 
_ hereinafter mentioned. Section 33 lays 
down „the manner in which the powers of 
attorney of such agenis shall be executed 
and authenticated. When the document 
was first presented under s. 32, Sidhu Ram 
was himself present and no question of an 
agent arose then. Under s. 73, Registration 
Act, when a Sub-Registrar has. refused to 
register a document on the ground that any 
person by whom it purports to be executed, 
or his representativee or assign, denies its 
execution, any person claiming under such 
document, or his representative, assign or 
agont authorized as aforesaid, may, within 
thirty days after tLe making of the order 
of refusal, apply to the Registrar in 
order to establish his right to bave 
the document registered. The appli- 
cation contemplated by s 73 was 
not put in by Sidhu Ram but by an 
ordinary agent, Manchar Lal. 
his power-of-attorney was not executed and 


authenticated as required by s, 33 of the 


Act,. It was for this reason that the Dis- 
trict Judge held the document to have been 
improperly regisiered. 

Some attempt was made to argue. that 
the words “as aforesaid” in the phrase “or 
agent authorized as aforesaid” in s. 73 (1) 
ofthe Act were mere surplusage, but this 


is obviously not so and tbey can.only refer: 


to the special agent, mentioned in s. 32 and 
8.33 of the Act. 
such an agent, there is no doubt that his 


application to the Registrar under s. 73 (1). 


did not lie. The Registrar therefore had 
no power to order registration of the docu- 
ment. Though it was admitted before us 


that a document, registered under s. 32 of. 


the Act, which was presented by an agent 
not of a class recogaized by s. 33, could not 
be said to be registered at all, it was sought 


to distinguish the case of an application to’ 


a Registrar under the provisions of s. 73 
on the ground tnat after his order was 
obtained, the document was later properly 
presented before the Sub-Registrar, but 


this is a distinction without a diference.: 


For the Registrar to have jurisdiction to 
order registration, it was necessary that the 
application should have been presented in 
the manner laid down by s.73, and it was 
not s0 presented or made. ‘The Registrar's 
order was, therefore, illegal and invalid and 
nothing done upon it could be valid or 
legal, No such distinction therefore can 
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ba drawn. The same view appears to have 
baen taken obiter by a Division Bench of 
this Court in Madan Lal v. Ganga Bishen 
(1) at the bottom of tha first column of 
p. 25.* and top ofthe second columa, where’ 
it was said: . 

“Hence I have no hesitation in holding that the 
first presentation by Mohammad Ismail of the 
document was not valid and the appeal filed before 
the Rogistrar was also nota validly filed appeal.” | 

By appeal here of course is meant appli- 
cation under s. 73. I am not impressed 
with the view expressed by a Single Judge 
in Chittoori Chinnammi v. Venkayamma 
(2). I might here refer tos. 77, Registra- 
tion Act which enacts that where the 
Registrar refuses to order the d:cument to 
be registered, under s. 72 or s. ‘16, any. 
person Claiming under such document, or 
his representative, assiga or agent, may 
within thirty days after the making of the 
order of refusal, institute in the Civil Court, 
a suit for a decree directing the document 
to be registered. It will be noticed that 
the word “agent” is here used, not the 
words “agent authorized as aforesaid” and 
the reason is obvious, as an ordinary agent, 
is allowed to bring a sait in the Civil 
Oourts. For the reasons givea, I would 
dismiss this appeal with costs. 


D. Appeal dismissed, 


(1) A I R 1938 Lah 255; 181 Ind. Cas. 747. 

(2) ALR 1933 Mad 407; 142 Ind. Uas. 646; 64 M 
LJ 449; Ind, Ral. (1933) Mad 232; 37 L W 401; 
(1933) M W N 635, 
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RANGOON HIGH COURT. . 
Second Ual Appeal No. Z9L of 1937 
February 21, 1938 
Mya Bo, J . 
MA PWA KWE—APPELLANT 
5 versus 
MAUNG HMAT GYI—RESPONDENT 

Contract—Breach—Burman Buddhist girl under 
eighteen years getting promise of person to marry her 
— Breach of auch promise, if can be basis for action 
for damages. : ee ` 

The technical use of the word “promise” ia the 
Contract Act is far narrower than the popular 
use. xpress words of promise often are in law 
no mMorethana proposal, A proposal is merely an 
offer to be bound py & promise auda promise in 
law is an accepted proposal, it issuch promise or - 
promises only which can give rise to an agreement 
which, if enforceable by law, is a contract, but if not, 
is a void agreement. Dhonbaat Narharbhat v, 
Atmaram Moreshwar 2), relied on. | f 

The proposition that a Burman Buddhist who is 
under the age of eighteea is not competent to enter.. 
into a valid or binding contract to marry in futura, ? 
ig applicable as well to a caso Where the promivoy’ 
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Jik a major and the promisee is a minor, for a 
marriage is a matter to which there must be two 
parties and there cannot be a valid contract to 
marry unless there are reciprocal promises between 
them amounting to an agreement to marry in 
futuro. . 


_ Where, therefore, a Burmese gir] under eighteen 
years hes been promised by a person to accept her in 
marriage, the breach of the promise cannot be the 
basis of an action for damages for breach of promise. 
Maung Tun Aung v. Ma E Kyi (1), applied. 
8. CO. A. from the decree of the Assistant 
ai Court, Tharrawaddy, dated July 19, 
Mr. Zakaria, for the Appellant. 
Mr. K. C. Sanyal, for the Respondent. 
Judgment.—This appeal arises out of a 
suit for compensation for breach of promise 
to marry. The plaintiff, Ma Pwa Kywe 
succeeded in getting a decree for compensa- 
tion in the sum of Re, 50 in the Township 
Court of Nattalin, which has found the 
following facts proved, namely that the 
plaintiff and the defendant, Maung Hmat 
Gyi, having fallen in love with each cther, 
the defendant in the month of Wagaung 
1298 B. E. (August 1936) promised to 
marry the plaintiff inthe following Tabo- 
dwe (January 1937) and in the month of 
Tawthalin 1298 B. E. (October 1936) the 
defendant seduced the plaintiff with the 
result that the- plaintiff found herself in the 
family way. . The marriage alleged to have 
been promised did not take place in Tabo- 
dwe or at any time as the defendant sub- 
sequently refused to marry the plaintiff, In 
the written statement no question as to the 
validity of the alleged promise by reason of 
want of contractual capacity in either the 
plaintiff or the defendant was raised. It, 
however, transpired in the course of the 
plaintiff's evidence that she was still in her 
minority according to the Majority Act at 
the time of the alleged promise. but, appa- 
rently, the learned ‘fownship Judge's atien- 
tion was not invited to- this matter, with 
the result that the point was not discussed 
in the judgment of the Township Judge. 
Nor was this point raised in the grounds of 
appeal filed by the defendant in the lower 
Appellate Court; but the point was pressed 
on behalf.of.the defendant in the course of 
the argument in support of the appeal in 
the Assistant District Court. ` 
‘The fact that the plaintiff was still in 
‘minority atthe time cf the alleged premise 
_admitted of no doubt because tLe plaintiff, 
-Ma Pwa Kywe, stated under cross- exami- 
nation in tke trisl Ccurt, that she was 
born in the month of Nadaw 1280 B. E., 
which shows that she was abcut fcur months 
‘short of eighteen years in Wagaung 1298 
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B. E. Relying upon this fact the learned 
Assistant District Judge held that there 
was no valid contract between the parties 
which could have constituted the basis of a 
claim for compensation for its breach. This 
conclusion was arrived ab on the authority 
of the Full Bench decision in Maung Tun 
Aung V. Ma E. Kyi (1) in which it was 
held inter alia that a Burman Buddhist who 
is under the age of eighteen is not compe- 
tent to enter into a valid or binding contract 
to marry in futuro, andthe Burmese Buddhist 
Law has no application in such a case. That 
case was one in which the alleged promisor 
was a minor at the time of the making of 
the alleged promise but considering the 
line of reasoning leading to that decision, 
I have no doubt that the proposition that 
a Burman Buddhist who is under the age 
of eighteen is not competent to enter into a 
valid or binding contract to marry in 
futuro, is applicable as well to a case where 
the promisor is a major and the pro- 
misee is a minor, for a Marriage iB a 
matter to which there must be two parties 
and there cannot be a valid contract to 
marry unless theré are reciprocal promises 
between them amounting to an agreement 
to marry in juturo. The technical use of the 
word “promise” in the Contract Act is far 
narrower than the popular use. Express 
words of promise often are in law no more 
than a proposal: see Dhonbhat :Narharbhat 
v. Atmaram Moreshwar (2) “Proposal” is 
defined in 8. 2 (a) of the Act thus; ' 

“When one person signifies to ancther his willing- 
ness to door to abstain from doing anything, with 
a view to obtaining the assent of that other to 
such act or abstinence, he is . said to make a pro- 
osal.” 
i Olause (b) of the same section provides: 

“when the person to whom the proposal is made 
signifies his assent thereto, the proposal is said to 
be accepted. A proposal, when accepted, becomes a 
piomise.” 

Then by cl. (e) it is provided: 

“Every promise and every set of promises, form- 


ing the consideration for each other. is an agree- 
ment,” 


Aceciding to cls. (g) and (h) an agree- 
ment not enforceable by law is void, while 
an agreement enforceable by law is a con- 
tract. According to these definitions a prc- 
posal is merely an ofer to be bound by a 
promise and a promise in law is an accepted 
proposal. It is such promise cr promises 
only which can give rise to an agreement 
which, 1f eniorceable by law, is a contract, 
but if not, is a void agreement. Agreements 


(1) 14 R215; 162 Jnd. Cas. 560; Al R 1936 Rang 


212; 8 R Rang 574 (F B). 4 
(2) 13 B 669, l 
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to be contracts must have been made by the 
free consent of parties competent to con- 
tract fora lawful consideration and with the 
lawful object, and must not be such as to be 
expressly declared to be void by the Contract 
Act (gs. 10). Every person is competent 
to.contract who is of the age of majority 
according to the law to which he is subject 
(s.11). The law to which he is subject is 
held to be the Majority Act, i. e. Maung Tun 
Aung v. Ma E Kyi (1). Judged in the light 
of the principles, thee can be no doubt 
that the alleged promise upon the breach 
of which the plaintiff's suit was founded 
did not constitute a contract upon which 
an action for damage of breach can be 
based, The plaintiff (the girl) being a 
minor was not competent to enter into 
a contract at the time of the alleged pro- 
mise, Ste was incompetent at that time 
to make a valid acceptance of the proposal 
by the defendant to marry her. The 
alleged promise was no better than an 
unaccepted proposal, In one of the grounds 
of appeal filed in this Court it was alleged 
that although at the time of the criginal 
promise the girl was in minority, she had 
attained majority at the time of the 
second promise, which is alleged in the 
plaint, and that therefore there wasa Valid 
acceptance by the plaintiff of the defend- 
ant’s proposal. The statement in the 
plaint refered to runs thus: 

“Tn the mouth of Pyatho, that is about five months 
after the making of the original promise, when the 
defendant was asked with reference to the proposed 


marriage, he repeated that he would marry in the 
following month of Tabodwe, 


This was not specifically put forward as 
an occasion on which a ratification took 
place and nothing was heard of it in the 
‘course of the proceedings subsequent to the 
filing of the plaint. What Ma Pan Myaing, 
‘the plaintiff's mother, stated was that in 
the month of Pyatho she questioned the 
defendant if he was going to marry her 
daughter, but there is not a word about 
either what the defendant said or what the 
plainfiff said on that occasion. Be that as 
it may, as minor’s agreement is void there 
can be no question of ratifving it. The 
action is based on contract, and it is not an 
action for damages for seduction. The ques- 
tion whether any action for damages for 
seduction will lie or not does not arise in 
this case. The suit is founded upon con- 
tract; in order to succeed it is incumbent 
upon the plaintiff to prove a valid contract. 
If she proves a valid contract and a breach 
thereof and thus shows herself entitled to 


compensation for breach of contract, seduce- 
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‘tion and pregnancy may be taken into 


consideration in the assessment of the quan- 
tum of damages. Since no valid contract 
took place between the plaintiff and the 
defendant, this suit fails, and it has been 
rightly dismissed by the lower Appellate 
Court. The appeal is dismissed. In the cir- 
cumstances of the case, I make no order 
for costs in this appeal. 


D. Appeal dismissed. 


MADRAS HIGH COURT 
Appeal No. 80 of 1936 
January 11, 1938 
VARADAOBHARIAR AND HORWILL, JJ. 
SWAMINATHAN CHETTIAR—APPELLANT 
versus 
V. E. N. K. R. M. V. R. M. SOMASUNDARAM 
OHETTIAR AND ANOTAHRB— RRSPONDANTS . 

Jurisdiction—Non-resident foreigner—Cause of 
action in British India—British Indian Courts, if 
have jurisdiction in personam—Money under rate- 
able distribution withdrawn in British India by 
member of firm in which his son, a non-resident 
foreigner, was partner—Suit to re-open rateable dis- 
tribution—Son made defendant—Courts in British 
India held could deal with him—Ctivil Procedure Code 
(Act V of 1908), ss. 47, 20 (b)—Party to sutt— 
Scope of s. 20 (b)—Whether limited to persons 
merely residing outside territorial jurisdiction but 
within British India. 

Even as against a non-resident foreigner, the 
Courts in British India have jurisdiction in per- 
sonam in suits based upon a cause of action arising 
in British India. Girdhar Damodar v. Kassigar 
Hiragir (1), Annamalai Chetty v. Murugasa Chetty 
(2) and Rambhat v, Shankar Baswant (3), relied 
on. [p. 758, col. 2.) : 

A member of a firm, in which his son a none 
resident foreigner was a partner, withdrew a 
certain sum under a rateable distribution in British 
India. Ia a suitt» re-open the rateable distribution 
the son was impleaded asa defendant : 

Held, that since the son was a partner, his liabi- 
lity to refund the money withdrawn by his father 
was a personal liability and not merely the liability 
of a sonor legal representative, Oonsequently the 
Court in British India had jurisdiction to deal 
with him. 

Even a person who is sued as a representative 
is a party to the suit within the meaning of s. 47 
when he is claiming that certain properties belong- 
ing to him in his personal right are not to be 
attached in execution of a decree obtained against 
him as legal representative. [p. 759, col. 2.] 

There is no reason to read cl. b) of s, 20, Civil 
Procedure Code, as limited to persons merely resid- 
ing outside the limits of the territorial jurisdiction 
of the Court but within British India. It makes 
no difference whether defendants are residents of 
British India though outside the local limits of the 
Court's jurisdiction or they sre persons residing 
outside British India. Girdhar Damodar v. Kassigar 
Hiragar (1), relied on. [p. 760, col.1.] 


A. against the decree. ofthe Sub-Judge, 
Ramnad at Madura, in O. 8. No. 43 of 1933. 
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Messere, T. R. Venkatarama Sastry, T.V. 
Rajagopalan, and T. R, Srinivasa Iyer, for 
the Appellant. 

Messre. M. Patanjali Sastry and T. K. 
Sundararaman, for the Respondents, 
“ Varadachariar, J.—This appeal arises 
out of asuit instituted by the appellant in 
the Sub-Ccurt of Ramnad, fcr a declaration 
that the decree obtained against him by 
the present defendants in O. S. No. 57 
of 1922 on the file of that Court was void 
and incperative and for an injunction res- 
training these deferdants from executing 
that decree either in British India or else- 
where. ‘The declaration was sought sub- 
stantially on the ground that the plaintiff 
. Wasa non-resident foreigner domiciled in 
the Pudukottah State and that the Ramnad 
Sub-Court had no jurisdiction to pass a 
decree ‘against him in en action in 
personam. ‘The lower Court dismissed the 
suit. Hence this appeal by the plaintiff. 
O. S. No. 57 of 1922 was a suit 
instituted by the present defendants, under 
the provisins of s. 73 (2), Civil Procedure 
Code seeking to re-open a rateable distribu- 
tion ordered by the Sub Court, Tanjore, 
to the exclusion cf these defendants who 
claimed to hold a decree against the same 
‘judgment-debtor. The present plaintiff's 
‘father Chidambara Chetti was one of the 
creditors who, on the strengtn of a decree 
obtained by him in the Chief Court at 
“Rangoon, claimed rateable distribution in 
‘the Tanjore Court and drew a sum of 
Rs. 5,300 odd in April 1914 from the 
Tanjore Court by way of rateable distribu- 
tion. Against that order the present 
“defendants had filed a civil revision petition 
in this Court which happened to be pending 
-for a period of about seven years and was 
ultimately dismissed; and it was after the 
“dismissal of the revision petition that the 
. present defendants instituted O, S. No. 57 
-of 1922 for recovery of their share in the 
-agssets which according to their contention 
"had been wrongly distributed to the various 
creditors who were impleaded as defendants 
-in O. S. No. 97 of 1922. The circumstances 
‘ which made it possible for the present 
' plaintiff to impeach the jurisdiction of the 
_Ramnad Sub-Court as against him were 
. that his father who drew the mcney in 1914 
died in 1918 while tke civil revision peti- 
‘tion was still pending in this Oourt and 
: that the plaintiff who was impleaded asa 
defendant inO.S No. 57 of 1922 did not 
- himself draw the money in question. 

_ It has not been disputed that the plaintiff 
-is a non-resident foreigner and has not by 
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any act of his own submitted to the jurisdic- 
tion of the Ramnad Sub-Court. As against 
the plaintiff's contention, it has been urged 
by the defendants that the cause of action 
on which O. S. No. 57 of 1922 was founded, 
viz., the withdrawal of the money by way 
of rateable distribution undoubtedly arose 
in British India and it has been contended 
that it is now well-settled that even as 
against a non-resident foreigner, the Courts 
in British India have jurisdiction in 
personam in suits pased upon 2 cause of 
action arising in British India; see Girdhar 
Damodar v. Kassigar Hiragar (1) referred 
to with approval by the Privy * Council in 
Annamalai Chetiy v.e Murugasa Chetty (2) 
see also Rambhat v. Shankar Baswant (3). 
Whatever the validity of a decree passed 
in such circumstances may be, when such 
a decree is impugned in a foreign Court, it 
is admitted by the learned Counsel for the 
appellant that in the present suit which 
was also instituted in a British Indian 
Court, we can only consider whether accord- 
ing to the municipal law in force in British 
India the Ramnad Sub-Court had jurisdic- 
tion to decree O, 8. No. 57 of 1922 against 
the present appellant. 

Learned Counsel for the appellant seeks 
to answer the defendants’ argument by 
drawing a distinction between his client's 
liability ag the son or legal representative 
of his father and his client’s personal liabi- 
lity and he contends that the Ramnad Sub- 
Court had no jurisdiction to pass a personal 
decree against his client as it has done in 
O. 8. No.c? of 1922. It seems necessary 
in dealing with this contention to emphasize 
the distinction between the questicn of the 
existence of jurisdiction and that of the 
correctness or otherwise ofthe decree pass- 
ed in the suit. It is admitted that’ if the 
Court had jurisdiction over the present 
pleintif in O. 5. No. 57 of 1922, it is not 
open to us in this suit to examine the cor- 
rectness or otherwise of the decree passed 
in thet suit, In this view the learned 
Counsel for the appellant righily refrained 
from pressing before us many of the issues 
raised in the lower Court in the present 
case which really bear on the merits of the 
decision in O. S. No. 57 of 1922 and are 
question of 
jurisdiction. Bearing this distinction in 
mind, it is difficult to accede to the conten- 
tion urged by the learned Counsel for the 


(1) 17 B 662. 

(£) 26 M 544, 30 I A 220;8 Sar. 523; 13 M L J 287; 
7 OW N 754; 5 Bom. L R 494 (P 0). 

(3) 25 B 538; 3 Bom. LR 83. 
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-appellaat. The onlyEcause of action relied 
on in O. 8. No. 57 cf 1922 was the 


withdrawal of money from the Oonrt in 
British India under the rateable distribu- 
tion order. It therefore cannot be held 
that the Suit was not based on a cause of 
-actian arising in British India. Assuming 
for the moment that the proper decision 
for the Court to have given in O. 8S. No. 57 
of 1922 as against the present plaintiff 
would only have been a decree limited to 
the joint family properties or the assets 
-of the father Chidatabara in the hands of 
the appellants, this is obviously a question 
.Telating to the correctness of the decree and 
not a question of jurisdiction. 

Learned Counsel suggested to us at one 
stage of his argument that the plaintiff's 
capacity in his character as the legal repre- 
sentative or son of his father is so wholly 
different from his individual capacity that 
we should hold that though in his charac- 
ter as his father’s son or representative 
he might have been properly impleaded 
in O. 5. No. 57 of 1922, he must be dealt 
with as not a party at all in his indi- 
vidual capacity and he jnvoked the 
analogy of the position of a trustee in 
relation to his pesonal estate and to the 
trust estate, respectively, But when we drew 
his attention to the line of cases in 
this country under s. 47, Civil Procedure 
Oode, holding that even a person who 
is sued as a representative is a party to the 
suit within the meaning of s. 47 when 
he is claiming that certain properties 
belonging to him in his personal right 
are not to be attached in execution of a 
decree obtained against him as legal 
representative, learned Counsel admitted 
that the analogy of a trustee was not a 
true analogy. We are, therefore, unable 
to accept the appellant’s contention that 
so far as he was concerned, O. S, No. 57 of 
1922 was not founded on a cause of action 
-which arose in- British India. 

_ There are one or two other grounds 
advanced in the Court below and also 
suggested before us in support of the 
defendant’s contention that the Ramnad 
Sub-Court was competent to deal with 
0. 8. No. 57 of 1922 against the present 
Plaintiff. In the view we have above 
taken it will be sufficient to deal with 
‘these other contentions briefly. One of 
them is that the plaintiff was one of the 
Partners in the T. A. firm or family 
business carried on by his father Chidam- 
bara and that the plaintiff's liability for 
refund of the money drawn. by Chidambara 
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under the rateable distributicn order 
was therefore a personal liability and not 
merely the liability of a son or legal 
reprenstative, There is certainly some 
evidence to support the contention that 
in relation to the T. A. firm, the plaintiff 
was more than a mere joint family 
member interested in the business. Admit- 
tedly in 1916 the plaintiff was adjudicated 
insolvent along with his father in respect 
of the debts due by the T firm. 
This could only have been on the footing 
he was personally liable for those debts as a 
partner and his liability was not merely 
that of a member of a joint Hindu family. 
At one stage, a doubt was raised whether 
the plaintiff had attained majority at all 
in 191450 asto impose upon him a per- 
sonal liability to refund the money with- 
drawn by his father under the rateable 
distribution; but in view of the affidavit 
filed by him during the insolvency proceed-. 
ings, we are unable to accept the appel- 
lant's suggestion that he had not attained 


- majority in 1914. Tf therefore the plaintiff's 


father should be held to have withdrawn 
the money under the rateable distribution 
order as one of the members of the firm in 
which the plaintiff was also a partner, the 
cause of action wasone which accrued both 
against the plaintiff and his father and in 
that sense O. S. No. 57 of 1922 was as 
against the present plaintiff, a suit founded 
on a cause of a action that arose in British 
India. 

Alnernatively, learned Counsel for the 
respondents contended that even if that 
suit was not ag against this plaintiff founded 
on acause of action that arosa in British 
India, the Court had full jurisdiction in that 
suit by reason of the provisions of s. 20 
(b), Civil Procedure Oode. As already 
stated, that suit was instituted against a 
number of defendants who had obtained 


reteable distribution under the same 
ordar and as som3 of the de- 
fendants in that suit (including the 


present plaintiff) were not resident within 
the limits of the territorial jurisdiction of 
the Ramnad Court, leave was obtained 
under s. 20 (b) of the Oode to implead 
them in that suit. There can be no doubt 
that as againss most of the defendants to 
that suit that suit was properly instituted 
in the Ramnoad Court. In these circum- 
stances, learned Counsel for the respond- 
ents contends that if in a suit of that 
kind the Court grants leave to include 
defendants not resident within the limite 
of its jurisdiction, the suit must be deemed 
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to have been properly instituted even aso 


against the laiter defendants and that it 
makes no différence for this purpose whe- 
ther those defendants are residents of 
British India though outside tbe lceal limits 
of the Court's jurisdiction or they are persons 
residing outside British India. This con- 
‘tention receives some support from the 
reasoning of Sargent, O. J. in Girdhar 
Damodar v. Kassigar Hiragar (1). If in 
respect of some paris of s. 20, the Mode 
is to be construed as giving jurisdicticn to 
Bitish Indian Courts even in actions in 
personam' as against non-resident foreig- 
ners, there is no reason to read cl. (b) 
of s. 20 as limited to persons merely 
residing outside the limits of the territorial 
jurisdiction of the Court but within 
British India. Tle analogy of O. XLr. 1 
(g) of the English Supreme Court Rules 
relating to service outside jurisdiction also 
supports the respondent’s contention. It 
is obvious that that clause of the English 
Rule refers to non-resident foreigners. 
The considerations justifying the recognie 
tion of jurisdiction in the English Courta 
even as against nor-resident foreigners in 
cases falling under that clause are indicated 
inthe judgment of Wills, J, in Massey v. 
Heynes (4), at p. 3344, From the decision in 
The Due D* Aumale (5), it is clear that in 
cases falling under that clause, it is im- 
material that even the ecauseof action did 
not arise in England. The danger that 
by obtaining leave a plaintiff may bring 
before the English or British Indian 
Court a person against whom the domestic 
Oourt could not reasonably exercise 
jurisdiction is sufficiently guarded against 
by the provision insisting upon the leave 
of the Court being obtained in such cases, 
and, 48 we bave already indicated, 
0. S. No. 57 of 1922 was instituted with the 
leave of the Court. Any argument as to 
whether the leave was or was not properly 
granted in the particular circumstances 
is not one which cnn be advanced in a 
separate suit attacking the validity of 
the decree passed in that suit. We accorde 
ingly agree with the decision of the 
learned Subordinate Judge that the 
contention that as against the present 
appellant the decree in O. 8S. 57 of 
pa is void for want of jurisdiction 
ails. 


(4; (1868) 21 Q B D 330;57L JI Q B 521; 38W R 
(5) (1903) P 18. 
Page of (1888) 21 Q. B. D.—|Ed.] 
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Learned Counsel for the appellant sug- 
gested another argument based on the, 
insolvency proceeding against the plaintiff 
and his father. It appears that the adjudi- 
cation was annulled as the result of a 
scheme of composition, Relying on that 
circumstance, the learned Counsel + con- 
tended that the present claim should be 
regarded as not enforceable by a regular 
suit and must have been proved in the 
insolvency itself as a debt. He did not, 
however, seriously ingist on that contention 
when it was pointed out to him that before 
the annulment of that insolvency the 
present claim could not have betn regard- 
ed as a debt provable jn the insolvency. 
As stated already, Chidambara had with- 
drawn the money under an order of Court 
which denied the present defendants’ claim. 
to rateable distribution. There was at 
that stage no relationship of debtor and 
creditor between Ohidambara and the 
present defendants nor could it be said | 
that any liability had come into 
existence till inO. S No. 57 of 1822, the - 
Oourt made a decree on the ground that 
the distribution made under the rateable 
distribution order was improper. There 
is accordingly no force in the contention 
based upon the insolvency proceedings. 
The appeal fails and is dismissed with costs. 


N-D. Appeal dismissed. 


—— 


ALLAHABAD HIGH COURT ` 
Second Civil Appeals Nos. 324 and 416 of 
1937 


December 1, 1938 
MogAMMAD Iematt, J. 
Thakur BAKUT BALI SINGH AND oTHERS— 
DEPENDANTS—APPELLANTS “ 
versus 
SARJU SINGH, PLAINTIFF AND OTHERS— 
DEFENDANTS— RESPONDENTS i 
Adverse possession—Mortgagee obtaining possession . 
of holding under morigage— Payment of rent by him 
directly to landlord, whether affects hia position as 
mortgagee—Persona in possession with permission 
of mortgagee, tf can set up title against morigagor— 
Agra Tenancy Act (III of 1926), 8. 34—Ueufructuary 
mortgage by occupancy tenant of his occupancy 
holding effected in 1876—Validity of. , 
Where the mortgagees have obtained possession 
of the holding under the mortgage and are still 
recorded as mortgagees of the plots, it is not open to 
them to resile from their contract and to set up 
a title adverse to their mortgagor. The mortgage 
being operative the mere fact of payment of rent by 
the mortgagees to the landlord direct will not affect 
their position as mortgagees nor will entitle them 
to eet up their title as occupancy tenants. This. 
payment must haye beea in pursuance of the arrange- 
mènt arrived at between tho parties at the 


1939 . 


time of the execution of the mortgage and should 
be deemed to ‘be on behalf of the occupancy ten- 
ant, Similarly persons acquiring possession of the 
plots with the permission of the mortgagées and 
under unregistered deeds cannot set up a title 
against the mortgagor merely because they have 
been in possession fora number of years under & 
title which cannot be challenged by the mort- 
gagecs. 

A usufruetuary mortgage of an occupancy hold- 
ing by an occupancy tenant effected in 1876 is not 
invalid or inoperative and a suit for its redemp- 
tion is maintainable, Khiali Ram v. Nathu Lal (3), 
Babu Lal v Ram Kali (4) and Brij Mohan Das v. 
Algu (5), relied on. | ji 

S. O. As. from a decision of the Additional 
a Judge, Jaunpur, dated November 17, 
1 6. x e 2 

Dr. K.N. Malaviga and Mr. Waheed 
Ahmad Khan, for the Appellants. 

Messrs. K. L Misra and Gopalji Mehrotra, 
for the Respondents. 

Judgment.—These connected appeals 
arise out of a suit brought by the plaintiff 
forthe redemption of the plots described 
in the plaint. It was set out in the plaint 
that the predecessors of defendants Nos. 1 
to 9 obtained a mortgage of an occupancy 
holding under a deed dated August 23, 
1876, for a consideration of Rs. 599. The 
plaintiff further alleged that a sum of 
Rs. 309 should be set off on certain accounts 
and he offered to pay the balance to the 

“defendants. Defendants Nos. 10 to 13 

were impleaded as their names appeared 
in village papers with respect to certain 
plots covered by the mortgage. The suit 
was contested by the defendants on a 
variety of grounds but was ultimately 
decreed. There are two separate appeals 
by the two sets of the defendants. Defen- 
dants Nos. 1 to 9 form one set and the 
remaining defendants another. Dr. Malaviya 
who appears for defendants Nos. 1 to 9 
has sfrenuously argued that no suit for 
redemption lay as a usufructury mortgage 
of an occupancy holding was not permitted 
by law and the plaintiff was not entitled 
‘to seek the assistance of Court for the 
enforcement of a contract which is not 
reccgnized by the law. Atthe time of the 
execution of the mortgage, Act XVIII of 
1873 was in force. Section 9 of the Act 
provides : 

“The right of tenants at fixed rates shall be herit- 
able and transferable. No other right of tenancy 
shall bo transferable by grant, will or otherwise, 
except as between persons who have become by 
inheritance co-sharers in such right.” 

In support of his contention learned 
Counsel has referred to two Full Bench 
decisions of this Court. In Ganga Din v. 
Dhurandhar Singh (1). it was held that a 

(1) 5 A 495; A W N 1883, 89 (F. B) 
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mortgage with possession by an occupancy 
tenant of his cultivatory holding is a 
transfer within the prohibition of s. 9, 
N. W. P. Rent Act of 1881. It may ba 
noted that the language of s. 9 of the 
Act of 1821 is similar to that of s.9 of the 
Act of 173. In Abadi Husainv Jurawan 
Lal (2), the same view was taken with 
Teapect to a zar-t-p2shgi lease. These two 
cases, however, are no longer good law as 
they were specifically dissented from in 
a later Full Bench ruling reported in Khialg 
Ram v. Nathu Lal (3). At p. 227* the 
learned Judges observed : 

“No doubt a usufractuary mortgage by an occu- 
pancy tenant of his occupancy holding does, for the 
term of the mortgage, transfer such right to the 
possession of the land mortgaged as the mortgagor 
has, but it does not transfer the right of occupancy 
and no decree for sale of the right of occupancy 
could be obtained in a suit by the mortgagee under 
Act 1V of 1882 .....Even if an occupancy tenant 
other than a tenant at a fixed rate were to bring a 
suit for the redemption of a usufructuary mortgage 
of his occupancy holding, no decree for sale under 
s. 92 and no order for sale under s, 93 of Act IV of 
1882 of the right of occupancy could, by reason of 
the bar of para. 2 ofs.9 of Act XII of 1881, be made 
wee. We fail to see how para.2 of s. 9 of Act XII 
of 1881 can apply to a usufructuzry mortgage, ag 
that word is defined in cl. (b) of a. 58 of Act IV of 
1882 of an occupancy holding by the tenant having 
the right of occupancy.” 

In Babu Lal v. Ram Kali (44, a Bench 
of this Court held that if a usufructuary 
mortgage of an occupancy holding which 
was valid under Act XII of 1881 was made 
when that Act was in force, and if the 
mortgagor was entitled to enforce his 
mortgage before the passing of the new 
Tenancy Act, he would be equally entitled 
to do so after the passing of that Act. As 
stuted above, the same rule of law applied 
to a mortgage executed in 1871 when the 
Act of 1883 was in force. In Brij Mohan 
Das v. Algu (5) it was held that 

“Paragraph 2 of s. 9, N.-W.P. Rent Act of 1881 is 
no barto the creation of a usufructuary mortgage 
of an occupancy holding by the tenant having a right 
of occupancy.” $ 

It is manifest that in view of the autho. 
rities cited above, it canuot be argued that 
the mortgage in question was an invalid 
or inoperative document. The defendants 
obtained possession under this mortgage 
and are still recorded as mortgagees of 
those plots. It is not open to the defendants 
to resile from their contract and to 
set up 4 title adverse to their mortgagor, 


(2) 7 A 866 (F B). 
(3) 15 A 219; A W N 1893, 125 (F B). 
(43 A LJ 40; A W N 1908, 28. 

(5) 26 A 78; A W N 1903, 192, 
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-Learned Counsel for the appellants has 
cited several authorities which to my mind 
have no bearing on the present case and 
therefore need not be considered. It has 
-been argued that the defendants have been 
paying rent to the landlords directly and 
therefore they should be deemed to be the 
occupancy tenants of the plots in dispute. 
This question was specifically raised by 
defendants Nos. 1 to 9 in para. 12 of their 
written statement but the matter was not 
pursued further. No issue was struck on 
that point, nor any request appears to have 
been made on behalf of the defendants to 
-frame such an issue. The reason for this 
omission is not far to seek. Ifthe mortgage 
is operative, the mere fact cf payment of 
rent by the defendants to the landlord 
direct will not affect their position as 
mortgagees nor will entitle them to set up 
their title as occupancy tenants. This 
payment must have been in pursuance of 
the arrangement arrived at between the 
parties at the time of the execution of the 
mortgage and should be deemed to be on 
behalf of the occupancy tenant. 

The next point pressed on behalf of the 
appellants is that they obtained the plots 
described in Schs. B and C of the written 
statement under a later sale deed of Feb- 
uary 17,1883, and at any rate they must 
be deemed to be cccupancy tenants in 
respect of those plots. It is conceded that 
under the Act in force in 1883 no transfer 
of occupancy holding was permissible by 
law and a sale of occupancy holding made 
by the occupancy tenant would therefore 
be invalid. The Court below upon a con- 
sideration of evidence has come to the con- 
clusion that the sale deed, apart from being 
an invalid and inoperative dccument, did 
not affect the rights of the mortgagees 
under the earlier mortgage because it was 
executed in the name of a person other 
than the mortgagee, although the vendee 
was closely related to the mortgagee. 
Several reasons have been given by the 
learned Civil Judge for holding that in 
spite of the execution of the sale deed the 
n 0:tgage continues to subsist and that the 
plaintiff is entitled to redeem it. Taking 
all the facts into consideration, I have no 
hesitation in holding that the Courts below 
have come to a right conclusion. 

Coming to Appeal No. 416 of 1937, Iam 
satisfied that the appellants have acquired 
no right in the plots in dispute which could 
be recognized by law.’ Defendants Nos. 10 
to 13 acquired possession of certain plots 
with the permission of the other defendants, 
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The documents obtained by them in 
support of their title are unregistered and 
therefore inadmissible in evidence. It is 
not open to defendants Nos. 10 {013 to set 
up a title against the mortgagors merely 
because they have been in possession for 8 
number of years under a title which could 
not be challenged by defendants Nos. 1 to 
9. I agree with the Court below that defen- 
dants Nos. 10 to 13 have got no interest in 


‘the plots in dispute. In the result, the appeals 


fail and they are accordingly. dismissed 
with costs throughofit. Leave to appeal 
under Letters Patent is refused. 


B. , Appeals dismissed. 





CALCUTTA HIGH COURT 
Civil Appeal No. 243 of 1936 
March 23, 1938 
M. O. Gaosz AND Bartuey, JJ. 
JOGENDRA NATH BANERJEE-. 
PLAINTIFB-~APPELLANT 
versus 
TOLLYGANJ MUNIOCIPALITY— 
DevenpantT— RESPONDENT 
Bengal Municipal Act (XV of 1932), s. 5385—Scheme 
of Act—Act providing remedy for non-feasance of 
duty by Municipality — Suit by rate-payer for non- 
feasance and not for any wrongful act—Maintain- 
ability — Notice under s. 535, if necessary—Suit 
against Chairman instead of Commissioners—Latter 
appearing and defending suit—Held, mere technical 
flaw of no importance 
Ifa duty is imposed by statute which but for the 

statute would not exist and a remedy for default or 
breach of that duty is provided by the statute, that 
createsthe duty, thatis the only remedy. |p. 764, col, 
1 


he is not the scheme of the Bengal Municipal Act, 
that arate-payer should come tothe Court for non- 
feasance of Municipal Oommissioners. A suit by a 
rate-payer, therefore, against the Municipal Oom- 
missioners, not for any wrongful act but for 4 neglect 
of their duty does not lie and the only remedy of the 
plaintiff would be under the relevant sections of the 
Municipal Act. Robinson v. Workington Corporation 
(1), reliedon. Rajindra Lal Maneklal v. Surat City 
Municipality (2)and Dholka Town Municipality v. 
Desaibhai Kalidas Patel (3), distinguished. 

An illegal omission will come under the expression 
“for any act purporting to be done under the Act” in 
s. 535, Bengal Municipal Act, as much as any act done 
underthe Act anda suit against a Municipality for 
non-feasance of a duty is bad, if no notice under s 535 
is served upon the Commissioners priorto the institu- 
tion of the suit, [p. 764, col. 2.] 

Where in a suit against a Municipality, only the 
Chairman is sued,instead of the Municipal Oom- 
missioners, it is a technical flaw and no importance 
should be attached to it, specially when the Munici- 
pal Commissioners duly appear in the trial Court 
and in the Appellate Court and defend the suit. 

CO. A. from the appellate decree of the 
Additional District Judge, 24-Parganag, 


dated September 9, 1935, 
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Mr. Rama Prosad Mukherji, for the 
Appellant. 

Messrs. Abdul Hossain and Abdul Aleem, 
for the Respondent. 

M. C. Ghose, J.—This is an appeal by 
the plaintiff ina suit for damages against 
the Tellyganj Municipality. Tke plaintiff's 
ease was that the Tollygunj Municipality had 
failed to provide and maintain a sufficient 
system of drainage fora large area within its 
control within which is the house of the plaint- 
iff with the result that there was great incon- 
venience and damage to the plaintiff, in that 
during the rainy season there wasa large 
accumulation of water over a large area 
in this Municipality and this state of things 
had been going on for many years and the 
-Municipal Cemmissioners inspite of com- 

`- plaints have taken no steps to improve 
the drainage of the area. The plaintiff 
- claimed damag-s Ra, 100. The trial Court 
, decided the suit in favour of the plaintiff 
“and awarded him nominal damages Rs. 10. 
In appeal by the Municipal Commissioners, 
the plaintiff's suit has been dismissed. 
Upon hearing the learned Advocate for 
the plaintiff, there appears no doubt about 
the facts, namely that the plaintiff is one 
of the rate-payers living in a house within 
a certain area within Tollygunj Municipality. 
The trial Court found that from 1926 onwards 
this area was getting under water and not 
only this area but certain other adjacent 
areas also. It is, however, not found that 
this water logging of the area was due 
particularly to the defects of the surface- 
drain in that area. What was urged 
was that the Municipal Corporation had 
not taken adequate steps to remove the 
rain-water from the area. The Court of 
Appeal below has found that the suit as 
framéd is wrong inasmuch as the plaintiff 
sued the Chairman of the Tollygunj Muni- 
cipality and not the Municipal Commissioners 
as required by s. 15, Bengal Municipal Act. 
In the next place the learned Judge has 
found that on the merits the plaintiff 
cannot succeed against the Municipal 
Commissioners, and in the last place, that 
the suit is bad inasmuch as no notice 
was served on the Commissioners. 

As to the first point, namely that the 
suit is bad inaemuch as the plaintiff sued 
the Chairman of the Municipal Corpora- 
tion, we are of opinion that it is a technical 
flaw and no importance should he attached 
to it. The Municipal Commissioners duly 
appeared in the trial Court and in the first 
Appellate Court and have also appeared in 
thie Court, 
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On the main question we are of opinion 
that the suit does not lie on tha facts of the 
present case. Here the allegation is that 
the Municipal Commissioners neglected to 
provide adequate drainage, specially 
adequate arrangement to remove the spill 
water from this area. It is not for any 
wrongful act for which the Commissioners 
are sued but for a neglect of their duty. 
It is alleged that for years they have 
neglected this area and have not taken 
adequate steps to remove the water during 
the rginy season. Tha Ooirt of Appeal 
below has found that for this omission, 
ths Bengal Municipal Act provides a 
sufficient remedy, and in the circumstances, 
the plaintiff cannot hava a remedy in the 
Court. Under s. 278 the Oommissioners 
are empowered to provide and maintain 
a sufficient system of drainage and con- 
servancy. If the Municipal Commissioners 
neglect to do their work in respect of 
drainge, the Local Government may take 
over the work and have it executed by 
their officers and realize the costs from 
the Municipality. Ifthe Municipal Board 
show incompetency in the performance of 
their duties it is open to the Local Govern- 
ment to supersede the Commissioners and 
appoint its own officers to perform the work 
of the Municipality. We are satisfied that 
the frame of the Bengal Municipal Act is 
that where a certain Municipal Corpora- 
tion has failed te provide adequate drainage 
or adequate water supply or has failed 
in any duty towards its rate-payers, then 
the Local Government may direct the work 
to be performed, or in extreme case, may 
entirely supersede the Municipal Oommis- 
sioners and have it worked by its own 
officers. It is not the scheme of the Bengal 
Municipal Act that a rate-payer should 
come to the Court for non-feasance of Muni- 
cipal Commissioners, The case in Robinson 
v. Workington Corporation (|), has been 
quoted by the Oourt of Appeal below. 
ln that case there was an action to recover 
damages for injuries sustained by the plain- 
tiff by reason of the insufficiency of certain 
sewers, the property of the defendant 
Corporation, to carry off sewage which 
passed through them. Tne claim was found- 
ed on non-feasance, in that the sewer 
was insufficient to carry off all the sewage, 
The trial Judge dismissed the suit on the 
ground that the only remedy of the plaintiff 
in such a case was to apply to the Local 
Government under s. 299, Public Health 

(1) (1897) 1 Q B D 619;66 L J QB 388; 75 L T 674; 
45 W R 453; 61 J P 164, 
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Act, 1875. In appeal it was stated: 

“It has been laid down for many years that ifa 
duty is imposed by statute which but for the 
statute would not exist and a remedy for default 
or breach of that duty is provided by the statute 
that creates the duty, that is the only remedy.” 

In that case it was held that the 
Only. remedy was under s, 299. In our 
opinion the only remedy in the present 
case would be under the relevant sections 
of the Bengal Municipal Act quoted above. 
The learned Advocate for the plaintiff 
quote] the casein Rajendra Lal Maneklal 
v. Surat City Municipality, 3 Ind. Cas. 511 
(2). In that case the carrying capacity of 
a Municipal ditch was greatlty reduced by 
the gradual accumulation of silt and 
rabbish in its bed and the Municipal 
Corporation did not clean it or maintain it 
in proper order with the result that the water 
overflowed and burst into the plaintiff's 
garden and caused damages. There it was 
held that it was an act of misfeasance on the 
part of the Municipality for which it was 
liable. It was a duty of the Municipality to 
maintain the particular drain in proper order 
and failing to take proper order of it they 
were held liable to damages. The same 
view was taken in Dholka Town Municipality 
v. Desaibhai Kalidas Patel (3). There the 
Government had made a drainage channel 
for the convenience cf the Municipality 
but owing to some default in the channel 
the water flowed across the road into the 
plaintiff's field and caused damages. It 
was held that the Municipal Corporation 
was liable inasmuch as they had not main- 
tained the particular drainage channel in 
proper condition. Now, in the present case, 
it is not the plaintiff's case that any 
particular drainge channel was not kept 
in proper order by the Municipality. What 
has happened 1s that in the rainy season 
they did not take special steps to remove 
the spill water during the rainy season. 
There was evidence given in the trial 
Oourt that in some years the Tollygunj 
Municipal Oommissioners made an arrange- 
ment with the Municipal Oorporation of 
Caleutta and paid them certain sums and 
they pumped up and removed some of the 
water. 

On the facts of the present case as the 
Municipality is sued for non-feasance of 
a duty, we agree with the Court of Appeal 
below that the suit doss not lie. The 
last ground taken by the Court of Appeal 
below is that the suit is bad inasmuch 

(2) 3 Ind. Oas. 511; 33 B 393; 10, Bom. LR 498. 


(3715 Bom. L R 1034;21 Ind. Cas. 847; A I R 1914 
Bom. 198; 38 B 116. | ih. 
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as no notice was left with the Municipal 
Commissioners. It has been found by- 
both the Courts that no notice was left at 
the Office of the Municipal Commissioners. 
It is urged that s. 535 of the Act is not 
attracted to the facts of this case. For 
here the suit is for a non-feasarfce or 
illegal omission of the Corporation not for 
auy act purporting to be done under this 
Act by the Corporation, that the words of 
the section being ‘for any act purporting 
to be done under tge Act’. These words 
cannot include an illegal omission. It is 
argued that if the words were ‘any act 
done under this Act’ then illegal omission 


might be included fn it, for, by the 
General Clauses Act an act includes 
illegal omission. But inasmuch as ‘the. 


act purporting to be done’ occur in the 
section, illegal omission is not attracted to” 
it. In our opinion this argument is not 
correct. An illegal omission will comé 
under it as much as any act done under the 
Act and the suit is bad for failure to serve 
notice. In the result, the appeal is dismissed 
with costs. 

Bartley, J—I agree. The matter is. 
governed by the principle laid down in 
Robinson v. Workington Corporation (1). 
Plaintiff, a resident, sued the Tollyguni 
Municipality for non-feasance in respect 
of their statutory duty to provide adequate 
drainage in a certain area of the Muni- 
cipality. Under s. 281, Bengal Municipal 
Act, such default, resulting in danger to the 
health or safety of the inhabitants, the case 
made out here gives aright of intervention 
to the Local Government. That Government 
is empowered, in such a case to prepare a 
scheme of drainage to specify the time 
within which that scheme must be carried 
out, and to have it carried out at the expense 
of the Municipality if the latter fails to 
carry itout. In other words, the statute pro» 
vides a remedy for breach of a duty, which, 
but for the statute, would not itself exist. 
The only remedy therefore is the remedy 
provided by the statute, and no suit by 
an individual inhabitant of the Municipality 
lies. The suit also fails, J hold by reason 
of the provisions of s. 535 of the Act, which 
lays down that no suit shall be brought 
...for any act purporting to be done under 
this Act, without previous notice, and that, 
unless such notice be proved, the Court 
shall find for the defendant, Now, by the 
application of s, 3 (2), General Clauses Act, 
this Proviso covers any illegal cmission 
purporting to be done under this Act. -It 
has been found by both Oourts that no 
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notice wasserved. It follows that the Court 
must find for the defendant, and I fail 
to appreciate the argument that the words 
“purporting to be” as used in s. 535, have 
the effect of narrowing instead of extending, 
the cases in which a statutory notice must 
be given. 

D. Appeal dismissed. 
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RANGOON KIGH COURT 
Second Civil Appeal No. 270 of 1937 
i e February 24, 1938 
DUNK LEY, J. 
U PO NYUN— APPELLANT 
versus 


MA AH MA AND OTHERS— RESPONDENTS 
_ Limitation Act IX of 1908), s. 20—Not the date on 
which endorsement is made but on which payment is 
made, is to be looked at — Payment by daughters of 
promisor not merely as messengers but as independent 
nersons —Endorsements must be written and signed 

that one which made payment—Single signature in 
regard to endorsements referring to payments made 
ab ey erent times, whether sufficient under Proviso to 
8. 20 (1). 

With reference to 8, 20, Limitation Act, it does not 
Matter in the least when the endorsement on the 
document was made, so long as the payment itself 
was made within the period of limitation, and the 
date to be looked at is not the date on which the 
endorsement is written, but the date on which the 
payment is made. 

. No doubt, if money is sent by a person by the 
hands of a messenger, the messenger having no res- 
Ponsibility in the matter except to hand over the 
money, the person making the payment is clearly the 
person who despatches the messenger with the money, 
kut where the daughters of a promisor have made 
payments not merely as messengers of their father 
but as independent persons, actually making the 
payment either on their own behalf or on behalf of 
their father, in order to save limitation, the endurse- 
ments must each be written or signed by that one 
of them who made each payment. Ramkumar 
Sewchand v. Nanuram Poddar (1), referred to. 

‘It is doubtful whether a single signature in regard 
to endorsements referring to a seriesof payments 
made at different times would suffice to comply with 
re provisions of the Proviso to 8. 20 (1), Limitation 

Ct. ` 


5. 0, A. from the decree of the District 
Court, Henzada, dated June 6, 1937. 

Mr,.U Ba So, for the Appellant., 

Mr. K. C. Sanyal, forthe Respondents. 


Judgment.—This second appeal must be 
allowed on a short ground. ‘Lhe Sub-Divi- 
sional Judge, who tried the suit, did con- 
sider the provisions of the Proviso to 
B. 40(1), Limitation Act, but wrongly 
construed. them. The learned  Dictrict 
Judge, on first appeal, did not refer to 
this rroviso at aii. ‘lhe suit, which was 
brought by the  plaintiffe-respondents 
against the defendant-appellunt, was a suit 
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on a promissory note, which had been 
executed by bim, his wife and his son. 
His wife and son are deceased. A decree 
was obtained against the appellant in the 
Sub-Divisional Court, and this decree has 
been upheld on first appeal. Tne pro- 
missory note was executed on December 16, 
1931; therefore on the face of it, was 
barred by limitation. In order to save 
limitation, the plaintiffs-respondents set out 
six alleged payments of interest in para. 3 
of the plaint, which were made at various 
times® between November 3, 1932, and 
December 17, 1935, and they relied upon 
the provisions of s. 20, Limitation Act. 
It is admitted that none of these payments 
was made by the appellant himself, but 
that they were made by one or other of 
two of his daughters. It appears that 
long after the ordinary period of limitation 
had expired, the plaintiffs wrote out, or 
caused to be written out, a statement 
of these paymentsof interest cn a piece 
of paper, Ex. B, and obtained the appel- 
lant’s signature thereon. These payments 
were then written out by some other 
person on the promissory note itself and 
these endorsements on the promissory 
note were signed by the appellant. It is 
agreed on behalfof the respondents that 
with reference to s.20, Limitation Act,. 
it does not matter in tha least when the 
endorsement on.the document was made, 
so long asthe paymentitself was made 
within the period of limitation, and that 
the date to be locked at isnot the date 
on which the endorsement is written, 
but the date on which the payment is made. 
This contention is undoubtedly correct. 
But itis only necessary to look at the. 
Proviso to s. 20 (1) to see that the suit 
of the respondents was bound to fail. This 
Proviso isin the following terms ; 

“Provided that, save in the case of a payment of 
interest made before January 1, 1928 an acknow- 
iedgment of the payment appears in the handwriting 
of, or inawriting signed by, the person making 
the payment.” 

The appellant did not make any of the 
payments. The payments were made by 
his daughters, and with reference to the 
main part of sub-s. (1) the appellant 
says that his daughters were not authorized 
to make payments on his behalf. But 
be that as it may (and it is quite 
unnecessary to decide the question), as 
the daughters made the payments, they 
were the persons who must make the 
writing or sign the writing under the Pro- 
viso to that section. 

Mr. Sanyal, for the respondents, has ree 
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ferred meto the case in Ramkumar Sew: 
chand v. Nanuram Poddar (1), where, 
referring to acase of payment made by a 
messenger on behalf of the defendant, 
Page, J. held that the messenger is, as 
he put it, “merely a conduit pipe through 
which the money passes to the creditor” 
and that the person who really made 
the payment was the person who sent the 
messenger with the money. I acceptthis 
as a correct statement of the law, and 
no doubt, if money is sent by a person 
by the hands of a messenger, thé mes- 
senger, having no responsibility in the 
matter except to hand over the money, 
the person making the payment is clearly 
the person who despatches the messenger 
with the money. Buttbatis not the case 
here. The persons wLo made the payments 
were the daughters, and there is no sugges- 
tion in the evidence that they were sent 
` merely as messengers of their father. 
They obviously made tnese payments 
as independent persons, actually making 
the payments either on their own behalf 
or on behalf of their father, and hence, 
in order to save limitation the endorsements 
must each be written or signed by that 
one of them which made each payment. 
In this case we have merely a whole series 
of endorsements writlen in bulk and 
then a single signature of the appellant 
at the bottom of the whole series. 1 have 
doubts myself whether a single signature 
in regard to endorsements referring to 
a series of payments made at differ- 
ent times would suffice to comply with the 
provisions of the Proviso to s. 20 (1), 


Limitation Act; but I have no doubt what- 


ever that when two women make the 
payments, these two women are the only 
persons who can sign the necessary en- 
dorsements. This appeal must, therefore, 
be allowed and the judgments and decrees 
of boththe lower Courts set aside and the 
suit of the plaintifis-respondents dismissed 
with costs in all Courts. 


D. Appeal allowed. 


(1) 53 0163; 94 Ind. Cas, 657; A I R 1926 Gal. 
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CALCUTTA HIGH COURT 
Civil Rule No. 186 of 1938 
March 18, 1938 
5. K. Guosz AND EDGLEY, JJ. 
BIRAJA OHARAN NANDA -—PLAINTIFR— 
PETITIONER 
| _ versus 
SAILAJA OHARAN NANDA— 
DerenpANT—Opposits Party 

Court Fees Act (VII of 1870), Sch. II, Art. 17 
(vi)—Claim for specific performance of contract 
for executing deed of trust falls under Art. 17 (vi) 
—Suits Valuation Act (VTI of 1887), 3. 8— Valua- 
tion of suit—Proper method of. 

In order to ascertain the exact nature of the 
relief claimed, the benefit to the plaintfff should be 
considered: it is wrong to dook to the consequences 
of the relief rather than to the relief itself. [p. 
768, col. 2.| 

Plaintiff's father created a trust in respect of 
some properties and in respeat of certain charit- 
able institution he had intended to sət apart cer- 
tain other properties for their maintenance. But 
before he could make any definite arrangement, he 
died. Subsequently the plaintifi and his brother 
came to terms and executed two agreements, by the 
second of which it was stipulated that the parties — 
should join in executing a deed of trust for the’ 
benefit of the charitable institutions and after the 
execution of the said deed, they would divide the’ 
remainder of the estate into two equal shares.. 
The opposite party failed to comply with this- 
agreement, whereupon the plaintiff brought a suit 
for declaration that the properties specified in the 
family agreement were dedicated to the charitable ‘ 
institutions mentioned therein or ım the alternative, ' 
for a decree for specific performance against the. 
defendant directing him to execute and register the 
deed of trust jointly with the plaintiff ; i 

Held, that the elaim was clearly one for specific 
performance of a contract for executing a deed of 
trust and fell under Sch. U, Art. 17 (vi), Court Fees - 
Act. The plaintif did not seek a changein the 
character of ownership and ib was not possible to 
estimate the money value of the subject-matter in ' 
dispute. Parsottamanand Giri v. Mayanand Giri 
(2); distinguished. | ` ii 

|Uase-law referred to.] : 

la deciding the valuation for purposes of courte 
fee and jurisdiction under s. 8, Suits Valuation Act, ' 
the proper method is to value for the court-fees 
first and then to lake that value for the purposes 
of jurisdiction, Sailendra Nath v. Ram Chandra - 
(Ij, relied on, i 

U. Rule from an order of the Fourth ` 
Court Sub-Judge, 24-Parganas at Alipore, 
dated February 3, 1938. . 

Messrs. Phani Bhusan Chakravarty, Saroj 
Kumar Maity and Kalipada Singha, for 
the Petitioner. | 

Mr, Sarat Chandra Jana, for the Opposite 
Party. MP 

Dr. Sarat Chandra Basak, for the Orown. 

S. K. Ghose, J.—This Rule is directed 
against an order relating to payment of 
court-fees upon a plaint, Tne petitioner 
and the opposite party are brothers. The ` 
allegations in the plaiot, in so far as they 
are material to the question before us, are, 


a 
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that the petitioner’s father created a trust 
ln respect of some properties and that in 
respect of certain charitable institution, he 
had intended to set apart certain other 
properties for their maintenance. But before 
he could make any definite arrangement, he 
died. Subsequently the petitioner and his 
brother came to terms and executed two 
agreements, by the second of which it was 
stipulated that in order to give a legal form 
to the disposition of the properties as 
desired by their deceased father the parties 
should join in executing a deed of trustfor 
the benetitgof the charitable institutions 
and after the execution of the said deed 
they would divide the remainder of the 
estate into two equal shares. The opposite 
party failed to comply with this agreement, 
whereupon the petitioner brought the 
present suit. The two relevant prayers are 
as follows ; 

“(ka). That it may be held and declared that the 
properties specified in Schs. (ka) to (kha) of the 
family agreement executed on Chaitra ly, 1340, 
B. S. (April 2, 1934) are given and dedicated to 
the religious and charitable institutions men- 
tioned in the said agreement and that they are 
impressed with the trust mentioned in the agree- 
ment, 

(kha). That if, according to the just decision of 
the Oourt, the plainti#f does not get relief as per 
prayer (ka) aforesaid, than a decree for specific per- 
formance may -be passed against the defendant 
directing him to execute and register the trust deed 
filed herewith jointly with the plaintiff.” 


It may be added that after the institu- 
tion of the present suit the opposite party 
aiso brought a suit for partition of the 
whols estaie inciuding the trust properties. 
In the plaint, the petitioner, gave the 
valuation of the suit as Rs. 16,00U for the 
purpose of jurisdiction, but subsequently ıt 
was directea by the Court that the plaint 
should be amended by vuluing the suit at 
“Rs. 0,000 tor the purpose of jurisdiction. 
‘The pelitiouer paid hs. zU as court-fees 
vaking the suit as one for declaratiin. A 
Question arose as to whether the petiuoner 
should not be made liable for payment of 
aa valorem ‘court-fee. ‘Lhe subordinate 
Judge has decided ihat the court-iees pay- 
abie are on the aforesaid amount ad valorem. 
Against that order, tue present rule has been 
obianed. du ihe course of his order, the 
Subordinate Judge pcinted out that under 
5. ©, buis Valuation Act, the value for the 
purposes of couit-fees und ior jurisdiction 
.6hali be the same aud, since the petitioner 
himself put the value at Rs, 16,000 for the 
pulposes of jurisdiction, that must be the 


value for the purposes 01 court fets as well, 


lu is pointed out tor the petitioner that the 
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Subordinate Judge has put the matter in 
the wrong order and the proper method is 
to value for the purpose of court-fees first 
and then to take that value for the purpose 
of jurisdiction: Sailendra Nath v. Ram 
Chandra (1). The learned Senior Govern- 
ment Fleader has conceded that this 
argument 15 correct and that the view 
of the Subordinate Judge on this point is 
wrong. 

The real question is what is the court- 
fee payable. The principle undoubtedly 
applied that a fiscal Statute must be con- 
strued strictly io favour of the subject. 
There is no section in the Court Fees Act 
which lays down any general principle of 
valuation which should be applicable to all 
kinds of suits, but s. 7 lays down certain 
rules of computation payable in certain 
suits and the computation varies according 
to the nature of the suit. Sometimes com- 
putation is made according to valuation, 
scmetimes according to the relief sought, 
and sometimes according to the subject- 
matter. The principle which the Subor- 
dinate Judge has followed is that the 
valuation should bein accordance with the 
subject-matter in dispute, which it is taken 
to be the property mentioned in the plaint. 
This method of valuation has also been 
supported in this Court by the learned 
Senior Government Pleader. He has relied 
on Art. 1, Sch. I which lays down “the 
subject-matter in dispute’ as the standard 
of computation. The learned Advocate for 
the petitioner on the other hand has relied 
on Sch. JI, Art. 17, cl. (vt) which lays 
down a 

“fixed fee forevery other suit where it is not pos- 
sible to estimate at a money value payable the 
subject-matter in dispute and which is not otherwise 
provided for by this Act.” 

‘{herefore from either point of view it is. 
the subject-matter in dispute which is the 
primary consideration. Mr. Phani Bhusan 
Chakravarty for the petitioner has pointed 
out that the “subject-matter in dispute” 
may nob be the same thing as the "subjecte 
matter of the suit.” On the other hand, 
vr. Basak has contended that the subject-. 
matter in dispute must be taxen to be the. 
properties (the subject-matter of the suit). 
tne valuation of which is given by the. 
plaintiff in nis plaint. His contention is 
that the efiect of the prayer in the plaint 
would be to transfer these properties from 
the possession.and ownership of the parties. 
as private owner to the possession and 
ownership of the same parties as trustees.. 

u) 25 0 WN 768; 68 Ind. Oas, 268; A IR 192) 
Oal. 84,34 O Lid 94. ; 
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He has -further contended that in effect the 
suit cannot be distinguished from one for a 
transfer of ownership by creating a new 
trust in respect of properties which were 
not already the subject-matter of any trust. 
Dr. Basak has relied in support of this 
proposition cn the case in Parsottamanand 
Girt v. Mayanand Giri (2). That case, 
however, may be distinguished on the ground 
that it was a suit for possession by the 
trustee himself against a private owner. 
On the other hand, Dr. Basak’s contention 
leads us to a somewhat curious position, as 
if the plaintiff was asking for specific per- 
formance of a contract for a conveyance for 
which court-fees payable according to the 
amount of ccnsideration has expressly been 
laid down by s. 7, sub-s. 10, cl. (a), the 
only difference being that in the present 
case there is no consideration and the 
actual value of the properties is to be taken 
as equivalent to the consideration. The 
present dispute as to the amount of court- 
fees payable is dependent upon the alter- 
tiative prayer (kha) in tke plaint. It is 
clearly a claim for specific performance of 
a contract for executing a deed of trust. 
Dr. Basak has conceded that this does not 


=. come under any of the specified classes of 


suits for specific performance which are 
contemplated by sub-s. (10) of 8. 7. In all 
those classes of suiis fees are to be com- 
puted in accordance with the consideration 
for the value of the property. The fact that, 
although the relief claimed is one for 


spécific performance and yet does not come. 
under the aforesaid provisi.ns, does satisfy- 


one of the conditions of Sch. LI, Art. 17, 
cl, (vi), namely that it is not otherwise 
provided for by this Act. But we have still 


to consider whether it is not possible to 


estimate this claim of specific performance 
at amoney value. Once, we find that the 
relief claimed is not tLe property itself (the 
subject-matter of the suit) but merely the 
specific performance of an agreement to 
execute a deed (the subject-matter in dis- 
pute). Dr. Basak’s argument cannot be 
accepted. We cannot altogether ignore the 
character of the plaintiff in the present 
suit. He, as well as the defendant, are 
already owners of the property and are 
already in wpcssession. The Subordinate 
Judge is wrong in saying that as a result of 
the execution of the deed, possession will be 
changed. Possession will remain where it 
iss It isonly the character of the owner- 
ship that will be changed. The benefit to 


-(2) 54 A 869; 142-Ind. Oas. 251; A-I R 1932 All 
593; (1032) A L J 772; Ind. Rul. (1933) All. 101, . - 
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the plaintiff himself, as pointed out by 
Mr. Chakravarty for the petitioner, may be 
nothing more than mental satisfaction and 
settlement of family disputes which cannot. 
themselves be estimated at a money. 
value. ‘ 


It has been pointed out in other cases 
that in order to ascertain the exact nature 
of the relief claimed the benefit to the 
plaintiff should be considered: Mokendra 
Chandra Ganguli va Ashutosh Ganguli (3), 
Bagala Sundari v. Prosanna Nath (4) and 
Rajabala Dasi v. Radhika Charan Roy 
(ə) It has been pointed ou? that it is 
wrong to look to the consequences of the 
relief rather than to the relief itself; 
Zinnatunnéssa Khatun v- Girinara Nath 
(6). In Sudalimuthi Pillai v. Soma Sund- 
aram Pitlat (7) the plaintiff in a suit 
under s. 92, Civil Procedure Code asked: 
that the defendant should be’ made to 
refund a specific amount’ of money, and 
hand over certain property to the trustees.. 
It was held that as his reliefs were merely 
ancillary reliefs and the plaintiff did not 
claim any beneticial interest; the fixed court- 
fee of Ks. 10 was proper. To the same. 
effect are the decisions in Ramrup Das 
V, Mohunt Sujaram Das (8) and Thakurt’ 
.v. Bramha Narain (9). Dr. Basak has’ 
sought to distinguish these cases on the 
ground that they -are cases under B. Y2, 
Civil Procedure Code and, therefore, they 
refer to public trusts already existing, 
whereas in the present case what the’ 
plaintiff is seeking to do isto create a new~ 
trust. But here it seeme to me Dr. Basak 
is looking to the ultimate consequence of 
the reliet sought which as a standard of 
computation is deprecated: Zinnatunnessa 
Khatun v. Girindra Nath (6) referred to 
above, As | have pointed out, the prayer’ 
(kha) amounts to a prayer for specific 
performance. The matter might have been 
diferent if the plaintiff had been a trustee 
making such a prayer as against a third 
party ın respect of property in the latter’s: 
private ownership and, as I have said 
already, in a matter like this you cannot 
ignore ihe nature and status of tte plaintiff. 
Similarly it may be said that a partition 

(3) 20 O 762, 

(4) 21 O W N 375; 35 Ind. Cas. 797; A IR 1917 
Cal. 668, 

5) 40 O L J150; 79 Ind. Cas. 982; AIR 1924 
Cal, 969. 

(6) 300788. . ene 
(7) 48 M L J 514; 87 Ind, Oas, 25; A IR 1925 
Mad. 722; (1925) M W N04, ; à 

(€) 12 O L J 211; 7 Ind, Cas, 92; 14-0 W N 932, 
WW) 19A 60; AW N 1896, 167, a 
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guit relates to properties; but the Couris 
have held that in such a suit the plaintiff 
is already in possession of his share and 
all that he wants is to change the form 
of enjoyment of the property, to quote the 
words of Garth, C. J. in Kirty Churn 
Matter v. Aunath Nath (10). The Qourt 
Fees Bengal Amendment Act VII of 1935 
in respect of a partition suit has given 
effect to these decisions of the High Oourt 
under the old law. Similarly, as Mr. Chakra- 
varty for the petitioner has pointed out, 
a suit for the registration of a document 
amounts tg nothing more than a suit to 
complete a title by execution of a deed of 
gift and it has beei held to come under 
Sch. II, Art. 17, cl. (vi): Dwijendra Narain 
v. Jogesh Chandra (11). These principles, 
ib seems to me, are applicable to the 
present case. As I have stated repeatedly, 
prayer (kha) amounts to the claim for 
specific performance; but there is no 
consideration mentioned, and the value of 
the property cannot be taken to be the 
value of the relief. It must be held tnere- 
fore that it is not possible to estimate the 
money value of the subject-matter in 
dispute. ; 
The result is that the suit comes under 
Sch. Il, Art. 17, cl. (vi). The amount of court- 
fees payable is Ra. 15 and since the petitioner 
has paid Rs. 20 for the claim as to declara- 
tion, the fee already paid is sufficient. The 
Petitioner therefore succeeds. ‘The Rule is 
made absolute. The order complained of is 
‘set aside and the court-fee already paid is 
held to be sufficient. There will be no order 
as to costs. Let the affidavits and counter- 
affidavits filed in this Court be kept on the 
‘record. : 
Edgley, J.—I agree. 
8. - Rule made absolute. 


(10) 8 O 757; 1LO LR95 


egg 39 O LJ 40; 79 Ind, Oes. 520; AIR 1924 Oal 
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|, BOMBAY HIGH COURT 
Criminal References No, 113 and 114 
of 1938 
Novem ber 22, 1933: 
Beaumont, C. J. AND Wassoopew, J. 
EMPEROR—Prosgcoror 
versus 
- DADU RAMA SURDE—Opponznt 
Legal practitioner—Advocate for accused cited as 
prosecution witness, whether. must withdraw from case 
Trial Court coming to conclusion that trial would 


be embarrassed by his appearance — Whether can 
require him to withdraw. 


idl—-97 & 98 
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An accused personis entitled to select the Advocate 
whom he desires to appear for him, and the prosécu: 
tion cannot fetter that choice merely by serving a 
subpoena on the Advocate to appear as a witness. 
On the other hand, the Court is bound to see that thé 
due administration of justice is not in any way 
embarrassed. If therefore a Court comes to the con- 
clusion that a trial will be embarrassed by the 
appearance of an Advocate, who has been called as 6 
witness by the other side, and, if notwithstanding the 
Court's expression of its opinion, the Advocate refuses 
to withdraw, in such a case, the Court has inherent 


jurisdiction to require the Advocate to withe 
raw, 

Cr. „Refs. made by the Sessions Judge, 
Belgaum. 


Mr. P. B. Shingne, Government Pleader, 
for the Crown. 

Mr. N.S. Anikhindi for Mr. K. G. Datar, 
for the Opponent. 

Beaumont, C. J.—This is a reference 
made by the Sessions Judge of Belgaum 
asking us to set aside an order made by the 
First Olass Magistrate of Athni forbidding 
Mr. Joshi, the applicant, to appear as a 
Pleader for the defence in two prosecutions, 
which were proceeding before the learned 
Magistrate, and in which the prosecution 
propcsed to call Mr, Joshi as a witness. 

The question whether ihe Court has 
jurisdiction to forbid an Advocate to appear 
in a particular case involves the consider- 
aticn of conflicting principles. Oa the one 
hand, an accused person is entitled to 
select the Advocate whom he desires “to 
appear for him, and certainly the prosecution 
cannot fetter that choice merely by serving 
a subpoena on the Advocate to appear as a 
witness. On the other hand, the Court is 
bound to see that the due adminis ration of 
justice is not in any way embarrassed. 
Generally, if an Advocate is called as a 
witness by the otherside, it can safely be left 
tothe good sense of the Advocate to deter- 
mine whether he can continue to appear as 
an Advocate, or whether by so doing he 
will embarrass the Oourt or the client. If 
a Court comes to the conclusion that a trial 
will be embarrassed by the appearance of an 
Advocate, who has been called as a witness 
by the other side, and if, notwithstanding 
the Court's expression of its. opinion, the 
Advocate refuses to withdraw, in my opi- 
nion in sucha casethe Court has inherent 
jurisdiction to require the Advocate to 
withdraw. An Advocate cannot cross-exs- 
mine himself, nor can he usefully address 


“the Court as ‘to the credibility of his own 


testimony, and a Court may well feel that 
justice will not be done if the Advocate 
continues to appear. But, in my opinion, 
the prosecution in such a case must estab- 
lish to the satisfaction of the Oourt that 


470 
the trial will be materially embarrassed, if 
the Advocate continues to appear for the 
defence. 

In the present case the learned Magis- 
trate asked the Police Prosecutor whether 
Mr. Joshi was a material witness, and not 
merely a formal one, and the Police Prose- 
cutor stated that from the point of view of 
the prosecution Mr. Jcshi was a material 
witness. Mr. Joshi, however, has putin a 
statement from which it appears that he 
really knows nothing whatever aboat the 
facts on which the prosecution rely and I 
am certainly not satisfied that his appear- 
ance for the defence will cause any embar- 
rassment whatever to the trial of the case. 
That being so, I think the learned Magis- 
trate’s order in both the posecutions must 
be set aside. 


Wassoodew, J.— I agree. 
6. Order set aside. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


First Appeal No. 40 of 1936 

and Miscellaneous -Appeal No. 42 of 1935 

September 23, 1938 

Davis, J. O. AND Tyapst, J. 

Musammat -LATIFANBAI w/o ABIDALI 

PIRALI—APPELLANT 

versus y 
Musammat SAKINABAI w/o GHULAM 
HUSSEIN AND OTHERS— RESPONDENTS 

Muhammadan Law — Succession — Personal law of 
employee, if can be changed by agreement with employer 
— Provident Funds Act (XIX of 1925), s. 5—Provident 
#und— Private company—Moneys are part of estate 
of deceased employee and pass on death to kis succes- 
sors according to his personal law—S, 5, tf applies to 
funds of private company—Employer's personal law of 
succession, tf ousted in favour of ominee—Specific 
Relief Act (I of 1877), 8. 42 — suit for declaration 
that plaintiff and defendants as heirs of deceased were 
entitied to shares in moneys lying to credit of deceased 
in hands of brovident Trust—--Trust not made party 
— 5. 42, if bars sutt—Amendment of plaint by adattion 
of prayer Jor administration, whether changes nature 
of suit. 

The personal law of succession of a Muhammadan 
employee cannot be changed by agreement between him 
and hisemployer. |p, #72, col. 1.) 

The moneys standing to the credit of a deceased 
Sunni Muhammadan, in the Provident Fund at the 
time of his death are pait of his estate and subject 
to the perscnallaw of succession of the deceased as a 
Sunni Muhammadan; provident moneys are the pro- 
perty of a deceased employee ,and pess on his death 
to his heirs whoever be nominated by him for the 
purpose of receiving the moneys from the Fund and 
for giving a full and sufficient quittance to the Fund. 

. Aimat Shewakshaw v, Awalar Dhanyishah (2), fol- 
lowed. [ibid] _ 

Section 6, Provident Funds Act , deals with Govern- 


iafrbaNeat v. BARENABAT (SIND) 
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ment and Railway Funds, Tothe Fund of a private 
company to which the Act does not apply. 

Quaere.— Whether, if a Fund be a Fund to which 
s. ofthe Act applies, the personal law cf succes- 
sion of the employee is ousted in favour of the 
nominee. ' 

A person brought a suit for a declaration and in- 
junction, that the plaintiff and the defendants were as 
heirs of the deceased entitled to a declaration that 
they were entitled to shares as aet out in the plaint 
in the moneys lying to the credit of the deceased in 
the hands of the Burmah-Shell Provident Trust 
Limited, and for an injunction restraining the defen- 
dants from recovering fgom the Burmah-Shell Pro- 
vident Trust any of the said moneys or from parting 
with any of the moneys that may have received. The 
moneys were in the hands of the Burmah-Shell Provi- 
dent Trust Fund and the trustees of that fund were not 
a party. The Court allowed the amendment ofthe 
plaint by the addition of a prayer for the administra- 
tion of the estate of the deceased. 

Held, that s. 42, Specific Relief Act, was no bar. 
The property was in possession of a third party. 
Consequently a suit for a declaration and injunction 
Was maintainable. It wasnotnecessary for the plain- 
tiff to ask for possession or partition : 

Held, also that the amendment of the plaint did not 
change the nature of the suit at all. What itin effect 
did was to express the real purpose and nature of the 
suit, for the suit was in reality a suit for thead- 
ministration of the estate of the deceased, , 

F. A. against the decision of Haveli- 
wala, A. J. U., dated July 22, 1936, and 
November 8, 1935, respectively. ' | 

Mr. Bhagwandas P. Samtani, for the Ap- 
pellant. i < ' 

Mr. Kundanmal Dayaram, for the 


Respondent (Musammat Sakinabai). 


Appeal No. 40 of 1936 rane 

Davis, J. C.— This is an appeal frum the 
judgment of Haveliwala, Additional Judi: 
cial Commissioner, in which he purported 
to pass a decree in what had in fact become 
during the course of the trial an administra- 
tion suit, though in its first form it was a 
suit fora declaration and injunction, that 
the plaintiff and the defendants Were as 
heirs of the deceased one Abidali entitled 
to a declaration that they were entitled to 
shares as set out in the plaint in the 
moneys lying to the credit of the deceased 
Abidali in the hands of the Burmah Shell 
Provident ‘rust, Limited, and for an injune- 
lion resiraining the defendants from. 
recoverting from the  Burmah-Shelle 
Provident Trust any ci the said moneys or 
from parting with «any of tLe moneys they 
may have received. in. view of tie fact» 
that the moneys were in the hands of the 
Buimah-Shell Piovident Trust Fund andi 
the trustees of that fund were not a party,, 
it is clear that no injunction or decree could 
issue against them; acd it is also clear 
that the prayer for a declaration that the 
defendants were heirs to the deceasedt 
Abideli and were entitled to a specifiec* 
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share in the Provideat Fund moneys was 
directly in conflict with the prayer ‘that 
they were to be restrained perpetually from 
recovering their share. Ib is not strange 
therefore that the Judge realizing the 
properfy of the parties and the harm that 
might come to them from litigation, 
endeavoured to decide the points really in 
dispute between them and to give the suit 
the proper form, and we have no doubt 
that the parties realizing that this was in 
their best interests acquiesced in the form 
in which the suit came finally to be tried. 
It would, we think, have been better, and 
would have saved “the Appellate Court 
much time and argument if the learned 
Judge had been more careful to see that 
the technical amendment in the plaint by 
the addition of a prayer for the administra- 
tion of the estate of the deceased was made 
when the suit was before him, and that 
he had decided and indeed decided first 
the issue put down as Issue No. 12, which 
should have been put down as Issue No. l, 
as to whether the suit was maintainable, 
or to have put on record the fact that tais 
issue was not pressed, As it was, this 
issue was not decided nor wasit put on 
record that it was not pressed. In appeal 
the arguments advanced were based princi- 
pally on these two objections: (1) that the 
suit as framed would not lie and the effect 
of the amendment was to change the nature 
of the suit, and (2) that the Provident Fund 
of the deceased was not part of the estate 
of the deceased. 

Bo far as the objection that the suit as 
framed would not lie, we donot think that 
s. 42, Specitic Relief Act isa bar. The suit 
property is in the possession of a third 
party; therefore, a suit for a declaration 
and injunction would lie. The injuncticn 
asked for,as we have pointed out, was an 


injunction which could not, under the 
circumstance be granted, and in our 
opinion, the only really effective and 


satisfactory manner of deciding the dispute 
between the parties was to join the trustees 
of the Burmah-Shell Provident Trust fund 
as parties to the suit, and thesuit as framed 
was, we have no doubt, so framed to evade 
the payment of proper court-fees, an evasion 
no longer possible after the Full Bench 
judgment of this Court in Lakhomal Deep- 
chand v. Deepchand Tolaram (1) but so 
far as we can see, it was not necessary for 
the plaintiff to ask for possession or parti- 
tion. We do not, however, think that the 


(1) 318 L R 442; 171 Ind.Cag, 420; AIR 1937 Siad 
241; 10 R 9 106 (F B) : 
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amendment of the plaint allowed by us in 
appeal changed the nature of the suit at 
all. What it in effect did was to express the 
real purpose and nature of the suit, for the 
suit was in reality a suit for the administra- 
tion of the estate of the deceased Abidali, 
for the provident fund money constituted 
the whole estate. As the suit becomes an 
administration suit, the trustees of the 
Provident Fund as creditors of the estate 
are brought within its scope. Therefore, 
we are of the opinion that the amendment 
of the plaint was justified; it did not change 
tke real nature of the suit, and that the suit 
as a suit for a declaration that the plaintiff 
and defendants are heirs of the deceased 
Abidali and as such, are entitled to 
specified shares inythe property in suit, 
and for administration of the estate of 
the dceased constituted of this property 
is maintainable, and as such, will effec- 
lively decide the question which was 
in issue between the parties from the 
beginning of thesuit. The plaintiff-respon- 
dent must, however, pay the full court-fees, 
and this the Advocate concerned has pro- 
mised faithfully todo. 


The only question then left for us to 
decide is whetaer the provident fund moneys 
estimated in the plaint at Rs. 8,500, though 
they may turn out to be considerably less, 
formed part of the estate of the deceased 
Abidali subject to the laws of succession 
of the Sunni Muhammadans, or are the 
absolute property of the nominee, one of 
the widows, Latifanbai. The plaintiff is 
one of the daugaters of the deceased; the 
second defendant is another widow; defen- 
dant No. 3isthe mother; defendant No 4 
isthe brother, and defendant No. 5is the 
sister of the deceased. Now the question 
asto whether the moneys to the credit of 
the employee in a Provident Fund are 
the property of the employee or part of his 
estate, appearsto have been decided bya 
Bench of this Court in Aimai Shawakshaw 
v. Awabai Dhanjishah (2), which decision 
is not only binding on us but with whic 
decision we respectfully agree. - 


It is argued on behalf of the appellant 
that the money is trust money and that the 
trustees of the Provident Fund are trustees, 
and reference is made to the rules of the 
Provident Fund and a judgment of the 
Bumbay High Court reported in Nadirshew 
J. Vachha v. Times of India Employees’ 


(2) 18 § LR 34k; 76 Ind, Ces, 739; A T R1934 
Sind 57, 
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Death Benefit Fund (3). But the personal 
law cf succession of a Muhammadan 
employee concerned cannct be changed by 
agreement between him and his employer, 
and we observe that in r. 1 of the Rules 
of the Provident Fund, there is no declara- 
tion that the moneys of the depositors vest 
in the trustees; it provides merely that the 
management and control of the Fund shall 
‘vest in the Burmah-Shell Trust Fund re- 
ferred to for convenience as the "Trustees", 
and even if the deceased was oaly the 
beneficial and not the legal owner of this 
property, we do not see why this bene- 
ficial interest should not, on his death, be 
governed by the personal law of the Sunni 
Muhammadans, Moreover, the rules them- 
selves indicate that the deposits are the 
property of the depositors. Rule 5 speaks 
of paying sums to the member's account 
in the Fund. The employee was entitled 
on his retirement after bis full service 
to withdraw the moneys to his credit; he 
could nominate anew nominee. The moneys 
in the Fund standing in the employee's 
name to his credit at the time of his death 
seem more in the nature ofa debt due by 
the fund to the employee than anything 
else, and if the-moneys be held in trust 
by the trustees ‘in virtue of s. 5, Trusts 
Act, that would not serve to alter the 
succession of the property of a Sunni 
Muhammadan employee; he was the 
beneficial owner; his beneficial interest 
. would pass to his heirs according to his 
personal law. In any case, we are bound 
by the decision of a Bench of this Court 
that provident moneys are the property of 
a deceased employee, and pass on his death 
to his heirs whoever be nominated by him 
for the purpose of receiving the moneys 
from the Fund and for giving a full and 
sufficient quiltance tothe Fund. 

We cannot see that e. 5, Provident Funds 
Act, XIX of 1925, or any other section of 
the Act affects in this case the judgment 
of the Full Bench above referred to, because 
6.5 deals with Government and Railway 
Funds and this is not such a Fund, but the 
Fund of a private company to which the 
Act dces not and has not been applied. 
We leave to a future occasion, when the 
question arises for decision whether, if a 

. Fund be a Fund to which s. 5 of. the 
Act applies, the personal law of succession of 
the employee is ousted in favour of the 
nominee. It suffices to say that we do 
not regard as binding upon us either the 


(3) 33 Bom. L R 720; 134 Ind. Cas. 558; A LR 1931 
“Bom. 300; Ind. Rul. (1931) Bom. 424. 
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judgment reported in Hurmat Bibi v. Kaz 
Bank (4), or Hayatuddin v. Rahiman (5), or 
Muhammad Naim v. Munimunnissa (6), or 
any of the other casesto which the trial 
Judge has referred and his remarks as to 
the effect of s.5 on the moneys of Provi- 
dent or Railway Fund are obiter, and need 
not further be considered. We think 
therefore it is clear that the moneys 
standing to the credit of Abidali in the 
Provident Fund at the time of his death 
are part of his estate, in fact the whole 
of his estate, and subject to the perscnal 
law of succession of the de®eased as a 
Sunni Muhammadan.» | 


We think, however, that we shall have to 
alter in some ways the order of the trial 
Judge. The learned Judge says he has 
no alternative but to decree the claims of 
the parties. If he means thereby that he 
must give. the plaintiff the injunction she: 
asks for in her plaint, he cannot do so 
for she asks for a perpetual injunction 
restraining the defendants from taking: 
that to which the Judge has found they are 
entitled, nor do we think it is for the 
Judge to refer to a Commissioner the 
duty of escertaining what are the share? 
of the plaintiff and defendants accordings 
to Muhammadan Law. The shares of the 
parties are to be determined according ti 
Muhammadan Law and in fact are 
correctly set out in tke plaint. Therefore i^ 
remains only for the Commissioner to ascer 
tain the debts of the decased. So far ar 
the dower of the widows is concerned, them 
Judge has found that Latifanbai anc 
Aminabai are each entitled to Rs. 1008 
and it is urged before us that Latifanba 
is entitled to Rs. 1,000. But we think this 
sum is purely fictitious. There is ne 
evidence that any prompt dower was paid 
this, itis said,is deferred dower; but the 
deceased was a poor man, a painter iya 
the employ of the Uompany. We thinja 
therefore the Judge was rightin rejecting 
the evidence on this point except th 
evidence ofthe retired Subedar Shai 
Sirajuddin, the President of the Jamait, whe 
was competent to speak and is disinterest 
ed. Sakinabai, the daughter, had a dowe 
of Rs. 100, and that, in all probabilits 
would be the dower of the widows. Wr 


(4) A I R 1932 Sind 115; 139 Ind. Cas, 775; Ind, Rul 

(1932) Sind 149. 

9 AIR 1935 Sind 73; 159 Ind. Oas. 427; 8 M 

(6) A I R 1936 Oudh 32; 156 Ind. Cas, 596; 11 Luc 

ak 19350 W N1296; 19350 L R690; 8R O18 
3) 
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do not therefore interfere with the finding 
of the Judge in this respect. 

The finding of a sum of Rs. 303-80 as 
the sum due on account of the expenses 
of illaess and funeral of the deceased, we 
consider correct, and we do not interfere 
with this. Weare asked by the Advocate 
for the respondents to pass a final decree 
at. once, for, it is said, all the materials 
are before us, but the question of the 
debts of the deceased still remains to be 
determined by the Commissioner. We 
therefore give the plamtiff the declaration 
she prays for, that she and the defendants 
are the heigs of the deceased Abidali and 
that they are entitled, to the shares set out 
in Para. 9 of the plaint, namely Sakina- 
bai 1-2, defendants Nos. 1, 2 and 3 each 
respectively, 1-16, defendant No. 4, 5-36 and 
defendant No. 5, 5-72 in the moneys stand- 
ing to the credit of Abidali in the Indian 
Provident Fund of Burmat-Shell Oil 
Storage and Distributing Oo. of India, Ltd., 
these shares of course, being less by any 
sum which the parties may have already 
withdrawn under the orders of the Court, 
and that these are part of the estate of 
Abidali. - 

We find that the prayer for the adminis- 
tration of the estate of the said Abidali 
should be granted. The matter can, 
however, now be referred to the Official 
Assignee as administrator instead of the 
Commissioner to ascertain the debts payable 
from the said estate in addition to the 
‘debts by way of dower and other charges as 
‘determined in the judgment, and we order 
a preliminary decree to be drawn up 
accordingly. We dismiss the appeal 
accordingly, but wethink the costs of the 
parties§should come out of the estate. Order 
accordingly. 

Miscellaneous Appeal No. 42 of 1935. 

We must also dismiss Miscellaneous 
Appeal No. 42 of 1935, for it is an appeal 
against an order of the trial Judge dis- 
charging an intzrim injunction on the 
ground that the suit is for a declaration. 
We have held that a suit fcr a declaration 
and an injunction would lie, but as the 
Principal appeal is now decided, no ques- 
tion of an injunction now arises. The appeal 
is dismissed accordingly. Costs of all parties 
should come out of the estate. 

D. : Appeals dismissed, 
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ALLAHABAD HIGH COURT 
Second Appeal No. 1110 of 1936 
December 15, 1938 
Ganca Nata, J. 
GUSAIN SINGH AND OTHERS—PLAINTIFES — 
APPELLANTS 
versus 
PURAN SINGH AND 0THERS—DERENDANTS— 
RESPONDENTS. : 

Jurisdiction—Revenue or Civil Court — Rules and 
Orders, Kumaun Division, r. 14—Suit in respect of 
validity of grant in favour of defendant, made tn land 
unmeasured before grant and for establishing plaintiff's 
right of grazing cattle, etc, before grant and for tn- 
junction restraining defendant from cultivating it— 
Whether falls under r. 14 ~—Whether cognizable by 
Revenue or Civil Court. 

The clause in r. 14 of the Rules and Orders, 
Kumaun Division, that “no Oourt other than such 
Revenue Court shall take cognizance of any dispute 
or matter in respect of which any such suit or 
application might be brought or made”, is of much 
wider scope and covers any case in which there may 
be a dispute or matter in respect of which a suitor 
an might be brought or made in the Revenue 

ours. 

A suit in respect of the validity of the grant in 
favour of the defendant, made inthe land in dispute 
which was unmeasured before the grant, and also to 
establish a claim to the right of grazing cattle and 
taking timber which the plaintiffs possessed in the 
unmeasured land before the grant, and for an injunc- 
tion restraining the defendant from cultivating the 
land, falls under r. 14 of the Rules and Orders, 
Kumaun Division, and is cognizable only by Revenue 
Courts and not by Civil Oourta. oe 

S. A. from the decision of the Additional 
District Judge, Kumaun, dated June 5, 
1936. 

Mr. N. D. Pant, for the Appellants. 

Mr. B. S. Darbari, for the Respondents. 

Judgment.—This ie a plaintiffs’ appeal, 
and srises out of a suit brought by them 
against the defendants-respondents for an 
injunction to restrain the defendants from 
cultivating plots Nos. 1 to 92 in village 
Kucha. The plaintiffs’ case was that this 
land in dispute was unmeasured land in 
their village and they had a right to graze 
their cattle in, and to take timber from, it. 
The defendants got this land measured and 
obtained a grant. The plaintifis stated in 
para. 4 of their plaint: 

“The plaintifs caused within their boundary the 
measurement of the nayabad land worth cultiva- 
tion, and they left this land only for purposes of 
grass, fuel and cattle grazing. If no order is 
passed regarding grant, the defendants shall culti- 
vate this and the plaintifs shall be deprived of all 
the rights. There will be nothing left for grass, 
fuel and cattle grazing. The right enjoyed from 
generation shall then no more remain.” 

The defendants denied that the plaintiffs 
had any such right, and inter alia con- 
tended that the suit was not cognizable by 
the Civil Court. Both the lower Courts 
baye concurrently found that the suit is 
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cognizable by the Revenue Court and not 
by the Civil Court, and have dismissed the 
suit. Rule 14 of the Rules and Orders, 
Kumatn Division, lavs down: 

“Any suit cr application to establish a claim 
affecting the validity of a grant in unmeasured or 
‘umassessed land, whether it is cultivated or un- 
cultivated, or to establish a claim to any right in 
such Jand, shall be heard and determined by a 
Revenue Court; and no Court other than euch 
Revenue Court shall take cognizance of any dis- 
pute or matter in respect of which any such suit 
or application might be brought or made. Sucha 
suit or application shall lie in the Court of the 
Assistant Oollector in charge of the sub-division.” 

Apparently this rule covers the present 
case, inasmuch as tke plaintiffs’ suit is in 
respect of the validity of the grant made in 
the land in dispute which was unmeasured 
before the grant, and also to establish a 
claim to the right of grazing cattle and tak- 
ing timber which the plaintiffs possessed in 
this unmeasured land before the grant. It 
bas been urged on behalf of the appellants 
that the land is no longer unmeasured or 
unassessed and the validity of the grant 
is not questioned in the suit, consequently 
T. 14 does not apply. Rule 14 covers the case 
to establish a claim to any right in un- 
measured. or unassessed land, The right 
which the plaintiffs claim of grazing cattle 
and taking timber is one which they could 
exercise only in unmeasured Jand. The right 
has been described in the Manual of the 
Land Tenures of the Kumaun Division by 
V. A. Btowell, I.O. S. on p. 9. There it is 
mentioned : 

“Each village usually comprises a strip of the hill 
side of more or less width and running from the 
stream at the bottom of the valley up to the top 
of the ridge, where it meets the boundary of some 
village in the valley beyond the ridge. From the 
villages that lie in the same valley on either side 
of it, it is divided by some natural boundary, such 
as s torrent bed or a spur of the hill. 

These boundaries enclose much unmeasured forest 
and grazing land, the property of Government, as 
well as the cultivated lands which are the actual 
property of the villagers and on which they pay 
land revenue. The are the assi sal or san assi 
boundaries of the village, so called from Mr. Traill's 
general measurement and fixing of boundaries for the 
whole province in 1822 (A. D.) or 1880 Sambat. 

These boundaries convey no proprietary right of 


‘any kind to the villagers over the unmeasured 


land which they enclose, but they represent the 
areas in which by custom or user the village has 
its special grazing grounds and its ‘separate water- 


-supply and gets its timber, if there is sufficient 


forest to supply this last.” 


It is conceded by the learned Counsel 
for tke appellants that the right which is 
claimed by the plaintiffs is one which is 
described in the last aforementioned para- 
graph. This right can be exercised only in 
the unmeasured land. Therefore it cannct 
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be doubted that the right which the plain- 
tifs wish to establish in this case is the 
one which could be exercised in unmeasur- 
ed land. In other words, it is a right which 
pertains to unmeasured land. and as such a 
suit or application to establish a claim to 
exercise it would lie in the Revenue, Court 
under r. 14. The clause in r. 14 that 

“no Court other than such Revenue Court shall take 
cognizance of any dispute or matter in respect 


of which any such suit or application might be 
brought or made,” 


is of much wider scope and covers any case 
in which there may *be a dispute or matter 
in respect of which a suit or application 
might be brought or made in the Revenue 
Ccurt. Rule 14 deals with a suit or applica- 
tion to establish a claim affecting the vali- 
dity of a grant in unmeasured or unassessed 
land, or to establish aclaim to any right 
in such land. The present suit covers both 
these points. Asstated above, a grant was 
made to tle defendants of the land which 
was uvmeasured before the grant and in 
which the plaintiffs, as alleged by them, 
possessed a right to graze their cattle and 
to get timber. Under the grant the defen- 
dants are entitled to cultivate the land in 
dispute, and if they were allowed to culti- 
vate the land, the plaintiffs will have no 
right to graze their cattle or to take away 
any timber from it. The grant confers pro- 
prietary rights on the defendants and is not 
subject to any rights of the plaintiffs, The 
suit is for an injunction to restrain the 
defendants from cultivating the land. This 
injunction cannot be granted unless the 
plaintiffs establish their right to graze their 
cattle in the land in dispute and to get any 
timber from it. The plaintiffs’ right is one 
which pertains to an unmeasured land. The 
defendants cannot be restrained from culti- 
vating the Jand unless some restriction is 
placed on the grant under which they are 
entitled to cultivate the land in dispute, and 
the grant is accordingiy invalidated to that 
extent. The plaintiffs themselves admit it, 
as they state in para. 4 of their plaint: 

“If no order is passed regarding grant, the defen- 
dants shall cultivate this and the plaintiffs shall 
be deprived of all the rights.” 

It cannot therefore be said that the suit 
is not one in which there is no dispute to 
establish claim affecting the validity of the 
grant in unmeasured land (as the land was 
admittedly unmeasured before the grant), 
and to establish a claim to the right which 
appertains toonly unmeasured land. Both 
these points are within the cognizance of 
the Revenue Court. The suit evidently ine 
volves a dispute cr matter in respect of 
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which a‘suit or application might be brought 
or made in the Revenue Court. I therefore 
agree with the lower Conrts and find that 
the suit falls under r. 14 of the Rules and 
Orders, Kumaun Division, and is not cog- 
nizable by the Civil Court. It is therefore 
ordered that the appeal be dismissed with 
costs. Permission for Letters Patent Appeal 
is granted. : 

8. Appeal dismissed. 
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RANGOON HIGH COURT 
First Appeal No. 99 of 1937 
February 21, 1938 . 
BAGULEY AND Mosrzty, JJ. 
NATIONAL CARBON Oo. (INc.)—- 
APPELLANTS 
versus 
SEI SIN & Oo.— RESPONDENTS 


Trade mark—Fraudulent intent to imitate—Duty 
of Court — Two articles only put before Court— 
Counterfeit nature to be determined—Judge should 
look from purchaser's point of view. 

Where there is direct evidence of any purchaser 
having been deceived, and evidence showing that 
the get-up of the defendants’ batteries is fraudulent, 
or is devised with the intentionof imitating, as near 
as they dare, the labels on the plaintiffs’ batteries, 
the task of the Court is made very muchsimpler for, 
when it is proved thata defendant has been trying to 
imitate another man's trade mark, and therefore to 
deceive possible purchasers, the Oourts will not be 
astute to say that he has failed in what he is trying 
todo. Melachrino and Co. v. Melachrino Egyptian 
Cigarette Co. (1) and Bryant and May, Lid. v. United 
Match Industries, Lid. (2), and Slagenger's case, relied 


ON, 

Where all that the Court has before it is two 
batteries and the labels upon them, andthe Oourt 
has to decide onthe evidence before it whether the 
defendants’ label is likely to deceive intending pur- 
chasers, The eye of the Judge is, in the last resort, 
the final arbiter, but the Judge must not use his own 
eyes; he has got to look at the articles with the eyes 
of the-public who may be expected to buy these 
batteries and, the people who buy these batteries 
include people of all classes including many persons 
living in the jungle, uneducated, illiterate, and who 
may be regarded as equivalent to the “incautious, 
ignorant or unwary up-country purchasers.” The 
Court should not, in such a case, look at the two 
batteries side by side and should note the points of 
similarity rather than the points of difference. 
Melachrino and Oo. v, Melachrino Egyptian Cigarette 
Co. (1), Nemi Chand v. C. W. Wallace (3) and In re 
Sandow's Application (4), relied on Swadeshi Mills 
Co., Lid. v. Juggi Lal, Kamlapat Cotton Spinning and 
Weaving Mills Co, Lid. (5) and Johnston v. Orr Ewing 
(6), distinguished. 

F. A. against the decree of the High 
Court, reported in 176 Ind. Uas. 597. 

Mr. Paget, for the Appellants. . 

Mr. Campagnac, for the Respondents, 

Baguley, J.—Thisis an appeal against an 
order passed by a Judge on the Original 
- Ride of this Court dismissing a suit for an 
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injunction. Itis a passing off case, really 
in the nature of a quia timet action. The 
plaintiffs are a firm which manufactures 
and sells batteries for electric flashlights. 
They have been selling these batteries in 
this country for many years and have built 
up a large business, It is in evidence that 
they sell more than one million a month. 
The defendants are a firm who have, come 
paratively recently taken to importing 
from Hongkong batteries of the same 
nature, and the plaintiffs claim that these 
batteries are covered with labels which are 
a fraudulent and colourable imitation of 
the labels of the plaintiff's batteries and 
are designed to deceive purchasers. There 
is no direct evidence of any purchaser 
having been deceived, and there is no direct 
evidence showing that the get-up of the 
defendants’ batteries is fraudulent, or ie 
devised with the intention of imitating, as 
near as they dare, the labels on the plaint- 
iffs’ batteries. I mention this because when 
there is evidence of this nature, and 
such evidence is sometimes obtainable, 
Melachrino and Co. v. Melachrina Egyptian 
Cigrette Co. (1) and Bryant and May, Ltd. 
v. United Match Industries, Ltd. (2) the task 
of the Court is made very much simpler 
for, as was mentioned in the well-known 
Slazengers' case when it is proved 
that a defendant has been trying to 
imitate another man’s trade mark, and 
therefore to deceive possible purchasers, 
the Courts will not be astute to say that he 
has failed in what he is trying to do, 

In this case therefore all we have are 
the two batteries and the labels upon them, 
and the Court has to decide on the evidence 
before it whether the defendants’ label is 
likely to deceive intending purchasers. In a 
case of this kind the eye of the Judge is, in 
the last resort, the final arbiter, but the 
Judge must not use, if the expression be 
allowed, his own eyes; he has got to look 
at ths articles with the eyes of the public 
who may be expected to buy these batte- 
ries and, it is asserted, tha people who buy 
these batteries include people of all classes 
including miny persons living in the jungle 
uneducated, illiterate, and who may be 
regarded as equivalent to the “incautious, 
ignorant or unwary up-country purchasers’ 
referred to in Nemi Chand v. C. W. Walldce 
(3) at p. 509*. I agree with the appellants’ 
learned Counsel that in the present case we 

(1) (1887) 4 R P 0215. 


(2) (1933) 50 R P O 12. 
(3) 34 O 495; 11 O W N 537. 


“*Page of 34 O.—{Ed.] 
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should not look at the two batteries side by 
side and we should note the points of simi- 
larity rather than the points of difference: vide 
Melachrino and Co. v. Melachrino Egyptian 
Cigarette Co. (1) and In re Sandow's 
Application (4) at p. 205*, 

The first point to note about the plaint- 
iffs’ battery is that it contains no special 
{rade mark or picture or device. The label 
consists merely of words printed in certain 
colours on certain colours of paper, the 
colours arranged in acertain fashion. The 
learned Judge on the Original Side has des- 
eribed them both. The plaintiff's battery, 
to my eye, represents in general a grey 
ground with two red labels on it, each red 
lable having a blue band across it, on 
which the word "Eveready" is printed in 
white. Trying to reduce my eye to that of 
an illiterate rustic, I imagine that an illite- 
rate rustic knows what words are: he 
knows they are certain marks which the 
literate person can interpret although he 
himself cannct do so; he knows that they 
are marks which run in line; and if he 
knows anything aboutithe plaintiffs’ battery, 
he would know that these lines run hori- 
zontally; he cannot, of course, distinguish 
English script from Burmese script, or 
Tamil script or any other script which runs 
across the paper. But, personally with all 
due respect, 1 think that some eminent 
Judges appear to refer to illiterate people 
simply as people of an extraordinarily 
low standard of intelligence and powers of 
observation. From a long acquaintance 
with the junglefolk of this country, I do not 
think that their intelligence is as low as is 
made out by some of these eminent jurists. 
If people have never been taught to read 
and write, they cannot doso, but I am not 
sure that their powers of observation are 
always as low as they seem to have been 
considered by some Judges; no doubt some 
of them are of this low standard of intelli- 
gence but not, I should say, th-se who are 
acquainted with some of the properties of 
the nature of electric torches. For instance 
I do not think that the class of people 
referred to in Swadeshi Co., Ltd. v. Juggi 
Lal, Kamlapat Cotton Spinning & Weaving 
Mills Co., Ltd. (5) at p. 107+ would be the 
sort of people who buy batteries for electric 
Pari Many of these rustics are exceed- 
in observant on certai i i ; 

E914) 31 R P 0196; 30 TLR aed aad nE 
one 92; 99 Ind. Cas. 353; A IR 1997 Al. 81; 24 


s 





*Page of (1914) 31 R. P. CO.—[Ba,] 
{Page of 49 A.—[Ed] 
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their own surroundings, see and” utilize 
signs which they may observe in a way 
which would beat the educated townsmen, 
for, it must be remembered that educa- 
tion {so called), which sometimes consists 
largely of taking down notes fiom 
lectures, learning them by heart, and try- 
ing to pass examinations afterwards, does 
not cultivate a man's powers of observa- 
tion. The power of observing is a thing 
which is not usually learnt from books. 
This then is what I think an illiterate 
man from the jungl& would note on the 
plaintiffs’ battery. It isa grey thing with 
long red patches, one on each side, each of 
which has a blue baad across it, and on 
the band and on the red oblong pach, are 
lines which he knows are words which run 
in horizontal lines; and if he observes it 
closely, he will see that the marks which 
are words are a series of comparatively 
simple devices. If, however, he picks up cne 
of the defendants’ batteries, the impression 


‘he gets or so I think would be that it is 


red. The learned Judge in his description 
refers to the defendants’ label as consisting 
of two panels on dark blue. Personally, it 
scarcely seems to me that this is the way 
it is best described. It may be regarded as 
having two red panels on a dark blue 
ground, but the amount of dark blue is so 
small as to be almost negligible. The dis- 
tance between the two panels on one side is 
only about half an inch, while the space on 
the opposite side between the panels is very 
much smaller.’ lf the panel is regarded as 
red, surrounded, as it is, by a Very narrow 
white, a broader blue and then another 
very narrow white line before the main 
blue ground appears, on one side, there isno 
blue appearing at all. The red is bounded 
by the very narrow white, the narrow’blue 
and then comes another white line which 
begins the next panel, so that, really, the 
effect of the defendants’ label is to convey 
mainly the idea that it isa red label with 
a band of blue down one side; on the red 
label, but not in the same relative position, 
is a dark blue label with white lettering on 
it. The blue is not of the same shape as 
the blue on the plaintiffs’ lable, and on one 
of the red panels ig also white lettering in 
English. On the other panel, however, there 
is no English writing at all. The writing 
there is allin Chinese. Chinese script, of 
course, is very different to English script, 
or any other script which contains letters, 
and it certainly seems tome that a person 
who is quite illiterate would immediately 
detect the difference between the English 
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writing and the Ohinese writing; the idec- 
grams are totally different from letters 
they are more complicited and most strik- 
ing ofall, they run in a totally ciferent 
direction, 7. e. vertically and not horizon- 
tally; and it seems tome that an illiterate 
person, whose powers of observation are so 
small that he would not immediately detect 
the difference between the English writing 
and the Chinese writing, would have to be 
regarded as being of such limited intelli- 
gence that he is beyond the help of the 
Oourt. . 

It is admitted that there is nothing in 
the shape ðr size of the batteries. These 
are common tothe trade. It is admitted, I 
think, and I should certainly have been 
prepared to hold, if it was not admitted, 
that there is no right in any particular 
colour and the combination of red, white 
and blue, the colours of the British Empire, 
United States of America, France, Holland 
and some other countries, is so common 
that there can be no exclusive right of 
combining red, white and blue. The grey 
of the plaintiffs’ battery is completely abe 
sent from the defendants’ battery; so one 
very distinctive feature of the plaintiffs’ 
battery is entirely missing from the defend- 
ants’ battery. The appellantsrely upon 
Johnston v. Orr Ewing (6), but in that case 
distinctive feature of the plaintiffs’ trade- 
mark were two elephants, and in the pre- 
sent case, as I said, there is ro distinctive 
feature of this kind inthe plaintiffs’ battery. 
The appellants refer to Nemi Chand v. C. 
W. Wallace (3), but in that case again, 
although the actual trade-mark is not des: 
cribed in detail, it bad some distinctive 
feature from which it was known as the 
rupee trade-mark. In the present case I 
can ses nothing in the plaintiffs’ batteries’ 
get-up which could be seized upon to 
giveita name. The plaintiff says that it 
is known asthe “Eveready” battery. The 
word “Eveready” does not appear on the 
defendants’ battery, nor does any colour- 
able imitation of it appear. In the case 
in Swadeshi Mills Co., Ltd. v. Juggi Lal 
Kamlapat Cotton Spinning & Wearing 
Mills Ca., Lid. (5) the plaintiffs’ lable bore 
a lotus flower and lotus bnds emerging 
from waler—again a distinctive design 
which the purchaser might lcok for either 
as a lotus or as a flower, but there is 
nothing of the kind here. i 
: Once we get the fact that the shape and 
size of the batteries are common, once we 
eeu 5LLJ Oh, 797; 46 L T 216; 39 
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hold that the combination of red. white 
and blueis so common as having nothing 
whatsoever distinctive about it, once we 
bave the fact that cne battery is grey 
with red panels whereas the other bettery is 
mainly red, and has no grey upon it at all; 
it appears to me that even the unwary and 
incautious purchaser is not likely to be 
deceived by the defendants using the get-up 
which they have used, unless the unwary’ 
and incautious purchaser is so devoid of 
power of observation that he cannot tell 
one thing from another and then this mis- 
leading will be dus to himself and not to 
the defendant. This being the view that I 
take of the two batteries, I am constrained 
to agree with the Judge on the Original 


. Bide that the case should be dismissed, and 


I would therefore dismiss this appeal with 
costs, Advocate's fee 10 gold mohurs. 


Mosely, J.—I agree. | 
D Appeal dismissed. 
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PATNA HIGH COURT 
Appeal from Original Decree No. 30 
of 1936 
April 12, 1939 
Mowamap Noor AND ROWLAND, JJ, 

Raja JAGADISH CHANDRA DEO 
DHABAL DEB—PLaIntirs—A PPELLANT 
versus 
PRATAP CHANDRA DEO DHABAL 
DEB AND OTHERS— DEFENDANTS 
— RESPONDENTS 

Limitation Act (IX of 1£03), s. 28—Grant to 
khorposhdar of rent income, only of abadi lands in 
village— Rights in respect of jungle and waste land 
forming separate block, not given—Rights in respect 
of usufruct of jungle and of selling and cutting 
trees enjoyed by grantee and his successors for 
more than 12 years as of right to the knowledge of 
grantor and his successors—S. 28 held applied and 
rights in jungle were lost by adverse possession to 
successors of grantor—Adverse possession, 

Where a grant made to the khorposhdar appears 
on the face of it, to bean assignment, only of the 
rent income of the abadi lands of the village and 
the grant shows that the jungle and waste lands 
which formed a separate block were not at all 
granted to the khorposhdar and it is found that 
the khorposhdar and his successors have all along been 
both enjoying the usufruct of the jungle block and 
the receipts obtained by cutting and selling timber 
and by leasing out the right to cut and remove 
timber from the jungle from time to time, for a 
period of more than 12 years and that these rights 
were enjoyed and exercised openly, as of right and 
claimed adversely to the knowledge of the grantor 
or his successors, the khorposhdor or his successors 
were in respect of these rights, prescribing or 
obtaining title by adverse possession at the same 
time. Section 28, Limitation Act, applies to such 
a case and the right of the successors of the grantor 
in the timber of the jungle is lost tohim by ad. 
verse possession. Jehan Chandra Mitter v. Raja 
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Ramranjan Chakraburty (4), Kumar Kamakhaya 

Narain Singh v, Choudhry Gauri Prasad Singh, 
F. A, No. 156 of 1936. Muhammad Mumtaz Ali 
Khan v. Mohan Singh (2 and Nageshwar Bux Roy v. 
The Bengal, Coal Co., Ltd. (3), referred to. [p. 779, 
cols. 1 & 2.) >- 
. å, from a decision of the Subordinate 
Judge, Chaibassa, dated September 10/12, 
1935. 

Messrs. S. M. Mullick and G. C. Mukherji, 
for the Appellant. Í 

Messrs. B.C. De, U. N. Banerji and N. 
N. Roy, for the Respondents. 

Rowland, J.—The plaintiff, who is the 
appellant here, is the proprietot of 
Dhalbhum Pargana. The claim was to 
recover damages for the wrongful cutting 
and selling of timber in two villages 
Bhitaramda and Kursluka and for a 
permanert injunction restraining the 
defendants from committing similar acts of 
waste in future. 

Defendants Nos. 1 to11 were the descend- 
ants of Kinu Dhal, a kinsman of a pre- 
decesor of the plaintiff. The plaintiff's 
predecessor had made a grant by way of 
khorposh in favour of Kinu Dhal. The 
grant gave to the grantee certain rights in 
respect of 18 villages of which we are 
concerned only with the two mentioned 
above. Oneof these villages Bhitaramda 
- was leased out in mokarrari by the first 
defendant acting on behalf of himself and 
the other descendants of Kinu Dhal to 
defendant No. 12. Thereafter defendant 
No. 13 took a timber cutting lease frcm 
defendant No. 12 in respect of Bhitaramda 
and from the other defendants in respect of 
the timber of village Kuraluka. 

. The case made by the plaintiff was that 
the grant was a grant for maintenance of 
the rent income of the mauzas. In the 
patta it was stipulated that the grantee 
should enjoy 36 aras of paddy on account 
cf bhaoli rent valued at Rs. 72 and the cash 
rent arising within the mauzas of Rs. 5&-8-0, 
in all Rs. 130-8-(. The grantee was to 
supply annually to the grantor one he-goat 
for sacrifice and four annas instead of one 
she-goat in respect of each village year 
‘after year.. The plaintiff submitted that 
Kinu and his descendanis had and have no 
other right and interest in the mauzas 
except enjoyment of khorposh by realising 
rent, etc, therefrom. In particular the 
. grantees had and have no tight to cut or 
appropriate or sell or settle the jungles 
existing in the said mauzas. It was admitted 
that at the time of the last Settlement 
operations, the jungles -had been recorded 


in the "mame of the khorposhdars, but it was 
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pleaded that the entry was made by 
mistake and thereby the right of the plaint- 
iff cannot be affected; nor can the defend- 
ants have any right to cut and appropriate 
the trees in the jungle. It was further 
stated that within the three years before 
suit, something more than 4,000 poles had 
been cut and appropriated for which 
Rs. 6,000 and odd was claimed as damages, 
and as stated, a permanent injunction was 
asked for. 

Defendants Nos. 12 and 13 filed separate 
written statements and defendants Nos. 2 
to 6 filed a joint written statement, But 
substantially all the defences gaised are 
the same. It was pleaded firstly that the 
grant was a permanent heritable and 
transferable grant of all the rights in the 
villages including the right of cutting, 
appropriating and selling timber. In the 
alternative it was pleaded that ever since 
the time of the grant Kinu and his 
descendants had been possessing and 
exercising full rights in respect of the 
entire villages including the jungles and 
including the cutting, appropriating and 
selling of timber from the jungles, In 
short, the defence was in the first instance 
that the defendants had a good title, and 
failing that, that the defendants by long 
possession adversely to the plaintiff and 
bis predecessors had acquired a good title 
and the plaintiff's right to sue was barred. 

The plaintiff put in evidence Ex, 5, a 
certified copy of the grant. After some 
discussion as to whether it was to be. 
accepted as a certified copy of the original: 
grant, the Subordinate Judge answered 
this point in the affirmative and this find- 
ing has not been contested in appeal, that’ 
is to say, before us both parties are content 
to accept Ex, 5 as being a true copy of the 
original grant. The Subordinate Judge 
has set forth in his judgment the principal 
contents of the document and has held 
that the document did not’ convey any 
right to timber. He also observed that he 
found nothing in the terms of the patta 
to give rise to the inference that the 
settlement was a permanent or heritable 
one. He was of opinion that the jungle 
area was not at all transferred by the 
patta. He also observed that even if the 
trees were included in the grant, the 
defendants or their predecessors had no 
right to cut and appropriate the trees and 
that such conduct would amount to damage 
or waste of the jungle. But he found that 
from the time of Kinu onwards, the grantee 
and his successors had been enjoying not; 
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only the usufruct of the jungle portion of 
the mauzas but also the cutting, removal 
and sale of timber from the jungle openly 
and as of right, and at least since 1894 to 
the knowledge of the plaintiff, who, in that 
year, had in settlement proceedings objected 
to an enlryin the settlement record with 
regard to the right of Madhusudan Dhal, 
son of Kinu, to ure and sell the timber 
and other forest produce from the jungle. 
The claim of the Dhalbhum estate on that 
occasion was “that Babu Madhusudan Dhal 
is only entitled to the cultivated area and 
to no part of the jungle.” In the result the 
Subordinate Judge dismissed the suit as 
being barred by limitation, observing that 
had the plaintiff sucteeded, he would have 
awarded damages at annas 8 per tree in 
respect of the 4,000 trees cut by defendant 
No. 13. 

The finding as to the number of trees 
cut and their value has not been contested 
by either party in this appeal and the objec- 
tions against the Subordinate Judge's 
findings are on the one hand by the plainte 
iff-appellant that the suit should not have 
been held to be barred by limitation 
because the cutting and appropriation of 
timber from the jungle was an act of waste 
giving rise to a separate cause of action on 
every cccasion on which a tree was 
wrongfully cut and, therefore, although 
the rule of limitation might debar the 
plaintiff from recovering damages in respect 
of any particular tree cut more than three 
years before the suit, no lapse of time could 
give the defendants by prescription tbe 
right to cut trees generally or could take 
away the property in the trees which 
remained with the plaintiff so long as the 
trees were in the possession of his lessees 
as his tenants. On the other hand the 
respondents questioned the finding of the 
lower Court that the full rights in the 
villages, including the right to timber, were 
not included in the grant. 


It will be convenient first to deal with the 
point raised by the respondents, for once 
the terms of the grant are construed, it 
will be aless complicated matter to apply 
the law to the resultant position. The patta 
Ex, 5 is addressed to Kinu Dhal and recites 
that 

“After granting your application the sum of 
Ra, 13)-8-0 is granted for your maintenance accord- 

.ing to compromise. In lieu of this amount you will 
enjoy sensers aes eee within Taraf Atkosi Touzi Rs, 3 
and paddy rent 3 aras in respect of Mauza 
Kundalukar...........and Tauzi Rs. 3 and paddy rent 
3 aras in respect of Mauza Bhitaramda .......... ess... 
Enhancement and reduction rests with you.” 
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There are similar entries regarding the 
other 16 villages. No boundaries are given. 
The grant on its face appears to be an 
assignment of the rent income of the abadi 
lands of the villages. It seems to me ona 
reading of the grant that the jungle and 
waste lands were not at all granted to the 
khorposhdar. We were shown in the course 
of the hearing a map from which it appears 
that there is a jungle block quite separate 
from the portion of the mauza within 
which the village site and cultivated lands 
are situated and the plain reading of the 
granf does not suggest at all that the jungle 
block was intended to be included in the 
grant. The grant appears to have given to 
the khorposhdars no rights at allin respect 
of the jungle area. 


That being the effect of the grant, I will 
next state what has been found regarding the 
enjoyment of the village and of the jungle 
included within the boundaries of the 
mauzas. The Subordinate Judge has found, 
and his finding has not been contested 
in appeal, that it isshown by documents 
going back to about 1869 that the khorposh- 
dar and his successors have all along been 
both enjoying the usufruct of the jungle 
block and the receipts obtained by cutting 
and selling timber and by leasing out 
the right to cut and remove timber from 
the jurgle from time to time. Whether 
these rights were enjoyed and exercised 
openly as of right and to the knowledge 
of tbe plaintiff or his predecessor from 
the beginning, the Subordinate Judge has 
not stated. But he is clearly of opinion 
that at least from 1894 and earlier the 
right claimed was claimed adversely and 
to the knowledge of tke plaintiff and his 
predecessors because of the dispute in the 
Settlement proceedings to which I have 
already referred. As I have pointed out, 
the claim of the plaintiff at that time 
was that Madhusudan Dhal was only entitled 
to the cultivated area and to no part of 
the jungle, My reading of the grant leads 
me to the view that the contention of 
the plaintiff at that time was in agreement 
with the purpose of the grant. The de- 
fendants and their predecessors were, 
however, all along possessing adversely 
the usufruct of the Jungle as well as the 
timber rights. Now, it is contended for 
the plaintiff that no length of adverse 
possessicn can give a tenant a right to 
create waste in the property which is the 
subject of his lease, and in support of 
this principle we are referred to Lord 
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Courtown v. Ward (1). In that- case the 
tenant had been.apprcpriating and selling 
peat which he was entitled to take for 
his household use but not to carry to the 
market and sell. The peat was of his own 
tenancy. The case is. therefore, not strictly 
in point here. We have been referred to 
Mohammad Mumtaz Ali Khan v. Mohan 
Singh (2). Here atenant while in posses- 
sion of his tenancy had asserted in a 
judicial proceeding that his status was 
that ofan under-proprietor and not merely 
an occupancy title-holder, it was held 
that the assertion and continued possession 
of the tenant while asserting that title, 
could not, by lapse of time, create any 
prescriptive higher title than the tenant 
had a right to. It was pointed out that 
s. 28 of the Limitation Act extinguishes 
the right of a person to any property at 
the determination of the period limited to 
him for instituting a suit for possession of 
such property and that there was no other 
section which would have the effect of 
extinguishing a right of property which is 
vested in one person and transferring it 
by the mere lapse of time to the person 
actually in possession. It would seem then 
that a plaintiff will not lose his title on 
the ground of adverse possession, unless 
he has been ina position to sue to recover 
possession of the property in respect of 
which title by prescription is set up against 
him. On the other hand it has been stated 
in several decisions that the principles 
governing rights to timber and rights to 
minerals in leasehold properties are governed 
by similar, if not identical considerations 
and there are undoubtedly cases in which 
a tenant, while in possession of demised 
premises, has been allowed to set up success 
fully that he has acquired a title by 
prescription to minerals underlying those 
premises and to defeat by a plea of limita- 
tion the claim of the Jandlord to property 
in the minerals. I may refer to the 
well-known case of Nageshwar Bux Roy v. 
The Bengal Coal Co., Ltd. (8). lf that be 
the rule regarding minerals, it would seem 
logical to apply the sama rule to timber. 
It may be questioned whether the obser- 
vations of their Lordships of the Judicial 

D (1802) 1 Sch, & Lef 8. 

2) 50 I A 202; 74 Ind. Cas. 476; A IR 1923P O 
118; 21 A L J 757; 45 A 419; 28 O © 231; 45M LJ 
623;9 O &ALR 901; 100 LJ 383: 19 L W 283; 
39 CL J295; 280 WN 84; 33 M LT 321 (PO). 

(3) 10 Pat. 407; 130 Ind. Cas. 315; A IR 1931 
P 0186; 6 M LJ 183; 33L W 162; 35 OW N 
265; 53 OL J 81; Ind Rul. (1931) P O 59; (1931) M 
W N 321; 33 Bom L R425; 12 P L $T 251,15 RD 
194; 530 LJ 487; 581 A 29 (PQ). 
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Committee in Mohammad Mumtaz Ali 
Khan's case (2) were intended to lay 
down a rule which would debara tenant 
from prescribing against his landlord for 
rights either in minerals or in timber on 
land leased out tohim. The precise posi- 
tion does not arise here; for on the view 
that I take, it was open to the predecéssor 
of the plaintiff to take action ‘against 
Kinu or his successors and to recover 
from them possession of the jungle block, 
thereby excluding the khorposhdars both 
from the usnfruct and from the corpus of the 
trees. That being so, when the khorposh dars 
continued to hold and enjoy both the 
fruits, etc., and the timber by etttting and 
sale, I can see no reabon why the Courts 
should not aecept the position that in 
respect of both these rights they were 
prescribing and obtaining title by adverse 
possession at the same time. 

It is argued that because the khorposh- 
dar's original entry into the villages was 
by virtue of alease, he should be deemed, 
if and when he encroached beyond the 
area given him in his lease, to take the 
encroached area on the same terms as 
those in the original grant. I do not 
think this position agrees with the law as 
explained in Ishan Chandra Mitter v. Raja 
Ramranjan Chakarbutty (4), where 
Mookerjee, J. examined the law regulating 
encroachments made by a tenant upon the 
property of his landlord: 

“An encroachment made by a tenant from the 
adjoining waste of his landlord is prima facie 
made by him in his character as tenant; but it 
is open to the landlord to repudiate the relation, 
to treat him as a trespasser and to evict him as 
such; on the other hand, it is open to the tenant 
to indicate at the time he encroaches, that he 
intende to hold the encroached lands for his own 
exclusive benefit and not to hold them as he held 
the lands to which they are adjacent.” 
A little further on it is said: 

“The extent of the dispossession depends on the 
extent of the claim of right under which possession by 
the trespasser is obtained and kept; where such claim 
is restricted to a limited interest in the property, 
the dispossession is limited to that extent only", 

Thus a tenant may, when pleading 
prescriptive title without pleading general 
ownership, in a suit for ejectment success- 
fully plead his adverse possession to the 
extent- of the interest claimed by him. 
Again it is said: 

“The nature and effect of possession must depend 
upon the nature and extent of the rights asserted 
by the overt conduct or express declaration of the 
person relying on it.” 

If that is the principle, and with -great 
respect I would like to express my agree- 
ment with what the learned Judge there 

(420 Ld 125, 


1939, 


said, then the khorposhdars have been 
found to assert throughout that they had 
complete rights in respect of the timber 
. a8 well asthe jungle produce in the waste 


area of tke mauza. ` As they have 
consistently asserted and exercised 
these rights for much longer than 


twelve years openly and to the knowledge 
of the plaintiff, I am of opinion that 
8, 28 of the Limitation Act is applicable 
to this case and that the right of the 
plaintiff in the timBer of the jungle has 
been lost to him by adverse possession, 

16 hasebeen argued for the appellant 
that this view ofthe grant and of the 
nature of defendants’ possession is incon- 
sistent with the pleading of the defendants, 
and that they shonld not be allowed to 
succeed on a case not raised in their 
pleading. I have at an earlier place in 
this judgment summarised the pleadings 
and I consider it enough to say here that 
1 find no substance in the argument 
advanced, 

I may menticn that if we had been 
disposed to hold that in circumstances 
such as the present no case of limitation 
could arise against the plaintiff, our 
decision would have been in conflict 
with a recently decided and unreported 
case of this Court in Kumar Kamakhaya 
Narain Singh v. Choudhry Gauri Prasad 
Singh and others (First Appeal No. 156 
‘of 1936) decided on February 8, 1939. 
Phe legal position was not perhaps argued 
there on the same lines as before us, 
but the conclusion to which we are led 
by a different course of reasoning is similar 
to that reached in that case. 

I would dismiss the appeal with costs, 

Mohamad Noor, J.—I agree. 


B. Appeal dismissed. 


CALCUTTA HIGH COURT 
Appeal No. 35 of 1937 
March <1, 1938 
COSTELLO AND PANOKRBIDGE, JJ. 
MANUFACTURERS LIFE INSURANCE 
Oo., Ltp.—DerenDants—A PPELLANTS 
versus 
Srimati HARIDASI DEBI AND ANOTHER-— 
PLaINTIFFS—R#SPON DENTS. 
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“The follewing were the questions put by the 
medical examiner of an ingurance company to the 


MANU. Live INSURANOE Go., LED. v. HaRtDaSi Dear (OAL) 


781 
insured: ‘“{a) Has any member of your family ever 
suffered from consumption or insanity? (b) Have 
you lived inthe same house or been associated in 
any way with a case of tuberculosis within two 
years ?” The insured even though he knew that the 
medical practitioners had diagnosed the disease from 
which : his aunt was suffering, as tuberculosis and 
who had arranged for her treatment onthe basis 
of this diagnosis answered the questions in the 
negative : 

Held, that even if the nature of the disease was 
capable of more cogent proof scientifically, having 
regard to the extent of his knowledge and having 
regard to his belief, the insured's answers on the 
point, were prima facte fraudulent. Even if the 
diagnosis were mistaken, the answers would still 
be fraudulent, since they would amount to active 
concealment of a fact by one having knowledge or 
belief of the fact within the meaning of s. 17, Oon- 
tract Act. The company therefore could repudiate 
the claim on the policy: [p. 785, col. Lj 

Held, also that the necessity for explanation 
must depend on the nature of the particular ques- 
tion. A question containing terms of art, of whose 
meaning a proposer may be ignorant, ought ob- 
viously to be explained but it would not be necessary 
to explain to æ proposer that “ family " included 
a paternal aunt living in the same house. Joel v. 
Law Union & Crown Insurance Co. (2) and Mutual 


Life Insurance Co. of New York v. Ontario Metal 


Product Go., Ltd.. (3), explained, |p. 785, col, 2.] 
Messrs. S. N. Banerjee (Sr), Kamla Bose 
and Kumud Bose, for the Appellants. 
Messrs. A. K. Roy, Advocate-General, 
P. C. Ghose andJ. N. Mazumdar, for the 
Respondents. 


Panckridge, J.—This is an appeal from 
the judgment of Lort-Williams, J. who 
passed a decree for Rs. 18,000 and costs, 
being the amount claimed by the respon- . 
dent Srimati Haridasi Debi, in respect of a 
policy of insurance issued by the appellants 
on the life of her husband, Kali Prosad 
Chakravarti, who died on August 3, 1934. 
The policy is dated June 12, 1934, and is 
a whole life policy, the sum insured being 
payable on receipt and approval of due” 
proof of the death of the insured. The 
beneficiaries are the insured’s wife, the res- 
pondent Haridasi Debi, if she survives the 
insured, otherwise the executors, adminis- 
trators or assigns of the insured, The pre- 
mium is a sum of Ks. 194 10-0, payable 
quarterly. The age of the insured is admitt- 
ed to be 37 years. f 

On August 8, 1934, the respondent 
Haridasi Debi informed the appellants of 
the death of the insured and subsequently 
she completed and forwarded the usual 
claim papers. The cause of the insured’s 
death is stated in these papers to have been 
“perityphlitis and influenza with a slight 
touch of malaria.” 

Un September 14, 1934, the appellants 
received an anonymous letter stating that 
the beneficiary’s claim was fraudulent, that 
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the insured had taken out policies when 
suffering from an incurable disease, and 
that there had been false personation at 
the time of the medical examination. En- 
quiries were instituted and on October 9, 
1934, the appellants informed the claimant 
that they found that the deceased had made 
serious misstatements of fact in his applica- 
tion, and that they must therefore repudiate 
her claim. There was further correspon- 
dence and the suit was filed on December 7, 
1934. The written statement was filed on 
February 17,1935, and was subsequently 
amended under an order ganting leave to 
amend made on April 28, 1936. As amend- 
ed, the written statement alleges that the 
insured made certain untruthful statements 
to the appellants’ medical examiner, and 
made such statements fraudulently, know- 
ing them to be untrue, and with a view to 
mislead the appellants and to induce them 
to enter into the contract of insurance. The 
questions and answers, which, read to- 
gether, constitute these untruthful and 
fraudulent statements, are as follows: 

“3. (a) Has any member of your family ever 
suffered from consumption or insanity ?—No. - 

(b) Have you lived in the same house or been 
associated in any way with a case of tuberculosis 
within two years ?—~No. 

Have you ever had or consulted a medical 
practitioner for—(a) fits, convulsions, or disease of 
brain or nervous system ?—No. 

7. (b) What physician or physicians, if any, not 
named above, have you consulted or been treatéd 
by within the last five years, and for what illness 
or ailment ? (Give full details; if none, so statey— 
None." 

At a later stage the appellants at the 
direction of the learned Judge gave further 
particulars in a letter dated January 28, 
1937, in which they stated ; 

` “With regard to cls. 3 (a) and 3 (b) that Soudamini 

Devi, paternal aunt of the deceased, suffered from 
tuberculosis or consumption and haemoptysis from 
at least April 1930, and was caused to be treated 
by the assured by amongst others, Dr, Sidheswar 
Mitra in the years 1930, 1931, 1932 and 1933 and 
by Kaviraja Satyanaran Dutt and Dhananjoy 
Bhattacharjee.” 

With regard to cl. 6 (c) the letter stated 
that 

“the assured Kali Prosad Ohakravarty suffered 
from fainting fits and high blood pressure and was 
treated by the above Dr. Sidheswar Mitra in 1932 
and 1933. The assured also consulted Dr. Amulya 

. Dhan Ghose for euch fits and blood pressure from 
time to time.” 

Witu regard to cl.7 (a) and cl. 7 (b), it 
is stated 

“the assured suffered and was treated for malaria, 
influenza, palpitation and fainting fits by amongst 
other doctors Dr. Sidheswar Mitra and Dr. Amulya 
Dhan Ghose within five years before his death.” 

It will be convenient here to deal witha 

point of a technical nature upon which the 
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decree of Lort Williams, J. is attacked. In 
June 1936 the suit was called on for hear- 
ing, when the appellants raised tke objec- 
lion that it was not maintainable, as no 
trusiee had been appointed under s. 6, 
Married Women’s Property Act, 1074 An . 
adjournment was granted, and on asum- 
mons taken out by the respondent Haridasi: 
Debi, the respondent Batukeshwar Bhatta- 
char) se was appointed special trustee under 
8. 6. Thereafter the, appellanta filed an 
additional written statement submitting 
that the appointment of the respondent 
Batukeswar ‘hattacharjee was “bad, and 
suggesting that the Official Trustee of 
Bengal would have been made a party. On 
December 18,1936, the Official Trustee 
applied for directions under s. 25, Official 
Trustees Act, stating that he was willing to 
accept the trust on condition that the res- 
poindent Haridasi Debi secured him against 
any liability for costs and damages to the 
extent of Rs. 10,000. Lort-Williams, J. held 
that the suit could proceed without implead- 
ing the Official Trustee and gave no direc- 
tion to the appellants. The learned Judge's 
judgment is not included in the paper-book, 
but there is a report of it in Haridasi Debi 
v. Manufacturers Life Assurance Co., Ltd. 


Je 

Although the various orders made are 
not appealable, Mr. 8. N. Banerjea for the 
appellants submits that under s. 105, Civil 
Procedtire Code, heis entitled todo what 
he in fact has done, set forth the alleged . 
errors, defects, and irregularities in them 
as grounds of objection in his memorandum 
of appeal. Apparently the oniy objection 
to the order appointing the respondent 
Batukeshwar, a special trustee is that the 
Act contemplates more trustees than one; 
we suggested that this defect, if it is a 
defect, might even now be cured by the 
appointment and addition as plaintiff of 
another special trustee. Mr, Banerjee then 
referred to s. 22, Limitation Act, and argued 
that the suit, if re constituted in this way, 
would be barred. Tnis argument is really 
a confession of the total lack of merits in 
the appellants’ contention, since if claims 
on the policy are to-day barred, the appel- 
lants cannot say that there is any risk of 
their being made to pay twice over. 

Althouga the order appointing Batu- 
keshwar a special trustee was made ex parte, 
it was made upon notice, and it would be‘a 
monstrous injustice were the respondents’ 
claim now to be defeated by a technical 


(1) 41:0 W N 517; 170 Ind. Oas. 912; AIR 1937 
Oal. 379; ILR (1957) 2 Oal. 67; 10 R 0208, 
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defect init. Having regard to the opinion 
we have formed of the merits on the appeal, 
we are relieved of the necessity of consider- 
ing the first seven grounds in the memo- 
Tandum, but we feel constrained to state 
“that we consider that in the circumstances 
the appellants would have been well advised 
not to press them. At the hearing the only 
issue framed was: 

“Were the representations specified in para. 3 of 
the written statement or any of them fraudulently 
made, knowing the same tg be untrue ?” 

-The task of construing provision 4 of the 
policy, if we had to undertake it, would in 
our opinion be one of considerable difficulty. 
The material part is ‘as follows : 

“Incontestability. This policy is issued in consi- 
deration of the application therefor, a copy of which 
is hereto attached, and of the statements and 
agreements therein contained, and together with the 
application constitutes the entire contract and is 
based on statements made by the insured, which 
shall, in the absence of fraud, be deemed repre- 
sentations and not warranties." 

Then foilows a provision that after the 
policy has been in force for two years, it 
shall be incontestable except for fraud or 
non-payment of premium. The stipulation 
that the policy is based on statement made 
by the assured is difficult to reconcile with 
the qualification that the statements shall, 
in the absence of fraud, be deemed represen- 
tations and not warranties. However this 
may be, it is clear that in this particular 
case the appellants have undertaken the 
burden of showing that the relevant state- 
ments were fraudulent and that they can 
resist the respondents’ claim on that and on 
no other basis. The burden of proof being 
upon the appellants, their witnesses were 
called first to prove the falsity of the state- 
ments made at the medical examination, 
and “then rebutting evidence was tendered 
on ‘behalf of the respondents. On the evi- 
dence adduced the learned Judge came to 
the following findings of fact: 

“There is evidence to show that a maternal annt 
of the assured, who lived with him in the same 
house, was under occasional or periodical but not 
regular medical treatment by doctors and Kavirajas 
for haemoptysis or spitting of blood which was 
‘diagnosed as indicative of pulmonary tuberculosis, 
from the end of April 1930 to the end of November 
1933, For part of the time the evidence is both 
oral and documentary. This aunt died in April 
1934, at a very advanced age, she was probably 
about 60-84 years old. There is no evidence to 
show what she died of except a statement made at 
the burning ghat that she had died of malaria, For 
several years prior to her death she had been in 
failing health, and bus suffered a good deal from 
malaria, cholera, dyspepsia and stomach troubles, 
and other minor uilments to which old people are 
susceptible, That the medical men suspected and 
diagnused tuberculosis, and were treating the patient 
bocordingly was known to the assured.” 
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There is evidence to show that the assured occasion- 
ally had fainting fits, which were probably caused 
by blood pressure, and this according to the evi- 
dence of the witness Dr. Amulya Dhone Ghose, was 
probably due to over indulgence in food and drink. 
The assured was a tall stout man of a type 
susceptible to blood pressure; and there is no suffi- 
cient evidence to establish that his blood pressure 
was due to any specific disease. 

There is evidence that the assured had consulted 
or had been attended by ono or more medical 
practitioners occasionally during the five years 
immediately prior to the date of his application, 
for such ailments as influenza, malaria, asthma, 
palpitgtion and blood pressure, and on one occa- 
sion in November 1933, for a fainting fit due to blood 
pressure. There is no evidence to show that the 
assured died of any of such ailments, and certainly 
not of tuberculosis. Several medical men attended 
to him either at the time of or during the period 
of 3 weeks immediately prior to his death. No 
definite disgnosis could be arrived at, but the prob- 
able cause of death was stated to be suspected 
peritonitis or perityphlitis due to the bursting of 
an abdominal abscess. 

After very careful consideration I have come to 
the conclusion that I must accept this positive 
evidence, rather than the negative evidence on behalf 
of the plaintiffs, and I am satisfied that these facts - 
were known to the assured and that his relative 
statements therefore were not strictly speaking and 
literally true.” 


The learned Judge then deals with the 
question of fraud. After referring to the 
definition of fraud ins. 17, Contract Act, 
he considers the evidence of Dr. Banerjee, 
the appellants’ Ohief Medical Officer, and 


observes : 

“He said that if he had known the facts about 
the aunt of the assured, he would hardly have 
passed the application on his own responsibility 
and would have made a further investigation, and 
he thought that he would have referred the matter 
to headquarters before issuing a policy. He said 
also that if he had known about the fainting fits, 
and upon further investigation had found that 
these came on suddently and that the assured at 
such times did not take care of himself, he would 
have rejected his application without hesitation. 
The solicitors, however, who acted on behalf of the 
defendant company, in a letter of November 5, 1934, 
repudiating liability, stated that had the questions 
been truly answered, the Company would have either 
rejected the proposal or accepted it at higher rates. 


Dr. Banerjee also said that it was the duty of 
the medical examiner to explain definitely to the 
applicant the exact meaning of the questions in the 
application form, and he admitted that the cor- 
rectness of the answers depended upon how the 


-examiner explained those questions. For example, 


he said that he would not expect fainting fits to be 
mentioned by an applicant unless they were a 
common occurrence and the applicant had them 
habitually or quite often, and they were serious, 
and a medical practitiorer had had to be consulted 
very often about them and they were due to 
disease. He admitted that to enable the applicant 
to answer such a question properly, some such 
explanation must be given to him by the medical 
examiner, and that it was necessary that similar 
explanation should be given of all the other 
questions, 7 


ABA 
Neither the agent nor the medical examiner has 
been called, and there is no evidence that any such 
necessary explanations were given to the assured. 
The application form is in the handwriting of the 
medical examiner.” ; 
With regard to the absence of the medi- 
cal examiner from the box, the position is 
as follows: The examiner Dr. S. K. Das 
Gupta was not available at the time of the 
trial, and when the appellants sought to 
procure his attendance, it was found that 
he was in England where he had proceeded 
for the purpose of obtaining a London 
medical degree. It isnot suggested that he 
was in any way unfitted for his duties. The 
learned Judge next refers to Joel v. Law 
Union & Crown Insurance Co. (2) and pro» 
É a wellbe that the medical examiner held 
the same opinion asthe Chief Medical Officer about 
fainting fits, and explained tothe assured that it 
was not necessary to mention those occasional fits 
which have been described in the evidence. Simi- 
. larly, he may have informed the assured that it was 
otmecessary to mention his aunt's illness, having 
regard to the fact that there was nothing to show 
that she died of tuberculosis and thatshe was not 
treated regularly for this disease. It may well be 
that having regard to the natural reluctance to 
admit that a relative has suffered from tuberculosis, 
the assured had reasonably persuaded himself or 
been persuaded that the existence of this disease, in 
view of the medical evidence, has not been establish- 
ed beyond reasonable doubt.” É 
He then states that the evidence seems 
to show thatif the assured had disclosed 
“then the facts about his aunt, his applica- 
tion would not have been refused though it 
- might have been the subject-matter of fur- 
ther investigation and delay.. Relying on 
Mutual Life Insurance Co. of New York v. 
Ontario Metal Product Co., Lid, (8), the 
léarned Judge holds that in such circum- 
stances non-disclosure did not vitiate the con- 
tract, He finally holds that fraud has not 
been proved and gives judgment for the res- 
| pondents with costs. Mr. Banerjee contends 
that, on the learned Judge’s findings as to the 
falsity of the assured’s answers and his 
knowledge of their falsity, his clients were 
entitled to judgment. ‘he learned Advo- 
“Galo General contends that the findings are 
- not conclusive as to the falsity of the ans- 
wers. First with regard to the assured 
` paternal aunt Soudamini, the Advocate- 
General points out that the learned Judge's 
finding is thatthe medical men diagnosed 
‘and suspected tuberoulusis and were treat- 
ing the patient accordingly and that this 
was known ‘to the assured. The respond- 
ents submit this does not amount to a 
(2) (1908) 2 K B 863; 77 L JK B1103, 99L T 


719; 24 T L. R 898;.52 S J 740. 
(3) 1925) A O 341; 94 LJP O60; (1925) W O 
& I Rep. 73; 132 L T 652,41 T LR its. h 
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finding that Soudamini actually suffered 
from tuberculosis and thattunless this fact 
is established, it cannot bê said that the 
intention of the assured on this point has 
been proved. They further say that the 
evidenceshows that tuberculosis cannot be 
conclusively established without a sputum 
analysis or an X-ray examination. 

Tne appellants’ principal witness on this 
point of the caseis Dr, Sidheshwar Mitra, 
whois an M. B, of Calcutta practising at 
Rajpur, the place where the insured and 
his family lived. He has been contemptu- 
ously referred to in argument as “a village 
doctor” but the description is hardly a fair 
one, for Rajpur isa suburb of Oalcutta, 
and many of the residents are railway 
season ticket-holders travelling daily to 
Oalcutta where they are either in employ: 
ment, or, like the insured, have businesses 
of their own. We have read his evidence 
and have also examined his diaries and 
prescriptions. He appears to usto be abové 
the average of his class, and we think that- 
the learned Judge rightly relied upon his 
testimony as that ofa careful and oompe 
tent doctor. He proves beyond question 
that he began treating Soudamini for hæ- 
moptysis, which he diagnosed as a symptom 
of pulmonary tuberculosis in April 1930. 
In March 1/33, he was called in because 
Soudamini was suffering from a fractured 
humerus and again found ha .noptysis. He 
says that.on that occasion the’ insured put 
before him the report of an analysis show- 
ing as a result that Soudamini’s sputum con- 
tained tubercular bacilli. Hesays he” Can? 
not remember the name of the pathologist 
who wasresponsible for the analysis, bat 
that he made a note of the result on oné 
of his prescriptiong. ; : 

[f the doctor's evidence is believed, it 
carries the matter no further from the point 
of view of Soudamini’s condition, because 
in the absence of the pathologist, we cannot 
say what weight can be given tohis ana- 
lysis, but it is of considerable importance, 
by reason of the light it throws on the state 


ot mind of the insured, when he answered 


the questions, ` Thə Advocate General 
argued that because the learaed Judge did 
not refer to this incident, he must have 
disbelieved Dr. Mitra on the point. In our 
opinion, if Ur. Mitra had seemed to him to 
be telling false story, the learned Judge 
would have said so. In the absence of a 
finding adverse to Dr. Mitra, we are willing 
to accept his evidence, and we think there 
is no ground for supposing that the endorse: 
ment on the prescription- mentioning the 


w 
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sputum report is not bona fide and genuine. 
Dr, Mitra’s evidence is corroborated by 
that of Dhananjoy Bhattacharji, a Kabiraj 
who was consulted by tne insured as.to 
-Soudamini’s condition, walen be diagnosed 
¿as pothisis. Dhananjoy also mentions the 
sputum repvrt and says tnat the insured 
requested himto get Soudamiai admitted 
into aspecial tuberculosis ward in the 
Astanga Ayurvedic Hospital. This, how- 
ever, was not possible, as at the date the 
hospital was in the course of construction. 
Dr. Amulya Chandra®*Ukil, senior visiting 
Pphysician-in-charge of the Onest Depart- 
ment in the Medical College Hospital and 
a specialist-.n-tuberculosis, gave as his 
|. Opinion that Soudamini's case was correctly 
diagnosed asa case of tuberculosis and 
Properly treated as such. He said, how- 
ever; that for “unimpeachable proof” a 
sputum examination was necessary. We 
Consider that the witnesses to whom we 
have referred proved in the sense in 
whic: that term 18 used in the Hividence 
Act, that Soudamini suffered from tuber- 
culosis and that the insured believed that 
-she so suffered. 

Evea if the nature of the disease 
is capable of more ‘cogeat proof scienti- 
fically, wethink that having regard to the 
extent of his knowledge and having regard 
to bis belief, the insured's answers on 
the point are prima facie fraudulent. A 
man who knew that medical practitioners 
had diagnosed the disease from which his 
aunt was suffering as tuberculosis, and 
who had arranged for her treatment on the 
basis of that diagnosis, coald not possibly, 
aS an honest man, give anegtive answer 
to questions Nos. 3 (a) and (3) b) when we 
remember thatthe old lady died oaly a 
month or so prior to the date when the 
answers were given. Even if the diag- 
- nosis were mistaken, the answers would 
stil be fraudulent, since they would 
amouat. to active concealment oft a fact 
by one having kuowledge or belief of 
the fact within the meaning of s. 17, 
Oontract Act, Mucn has been said as to the 
necessity for an explanaiion of the ques- 

_ tions; tne learned Judge refers to Dr. 
Banerjee’s evidence on tne point but it 16 
Clear that what Dr. isanerjes had 12 mind 
are cages where the proposers are unace 
quaiated wita the Hnglisa language, and 
that he was thinking of translation rather 
than of explanation: see bis answers Lo 
Q. No. 37 and Q. No. 33. 

it is not suggested in this case that the 
jasured was not perfectly well-acquainted 
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with English, and itis manifest that the 
necessity for explanation mus‘ depend on 
the nature of the particular question. A 
question containing terms of art, of whose 
meaning a proposar may be igaorant, 
ought obviously to be explained. We 
should have thought thatit would not be 
necessary to explain to a proposer that 
“family” included a paternal aunt living 
in the same house. However, even if 
honest misunderstanding is possible as 
to that, how could the question “have you 
lived jn the same house or been associated 
with a case of tuberculosis within two 
years’ have been made clearer than it 


‘already was in the particular circums’ ances 


by an explanation ? 

The learned Judge relied on Joel v. 
Law Union & Crown Insurance Co. .(2). 
I'nere a proposer was asked “what 
medical men have you consulted? when ? 
and for what?” The proposer gawe the 
names of two doctors, whom she had 
consulted for colds and measles, respectively. 
She did not state that eight years before 
tue proposal she had consulted a third 
doctor for severe influenza followed by 
nervous depression. The jury found that 
she foolishly but not fraudulently concealed 
this, and that the fact was one which it 
was material for the company to know. 
Tne Court gave judgment forthe company 
but on appeal a new trial was ordered, 
because the jury had not been properly 
directed as to the possibility of her having 
orally disclosed thisfactto tne medical 
examiner, and so supplemented-her written 
answers. In bhis case we think it is incon- 
ceivable that the insured informed the 
medieal examiner about his aunt and was 
nevertheless told by tne examiner that in 
the circumstances he could give a negative 
auswer to the question. 

As to the practical effect of the failure 
to disclose tae facts concerning Soudamini, 
the learned Judge has referred to Mutual 
Life Insurance Uo. of New York v. Ontario 
Metal Product Co., Lid. (3). Neither in that 
case nor in the case just referred to were 
the answers made tne basis of the policy, 
and itis conceded thatin the case before 
us tne appellants must show that the 
answers are botn untrue and fraudulent. 
‘Toere the insured had answered “none” 
to a yuesiion a3 to the physicians or 
practitioners wro had prescribed for, or 
treated him, or had been consalted by him 
during the preceding fiveyears. In facta 
doctor, who had been attending his wife, 
had at bis request given him some tonic 
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injections. The medical examiner stated 
thateven if this fact had been disclosed, 
he would still have sent up the case with 
a recommendation for its acceptance. The 
Judicial Committee held upon the 
evidence that the facts,had been disclosed, 
would not have infiuenced a reasonable 
insurer to refuse the risk or alter the 
premium. 

We do not think there are materials upon 
which 8 similar finding can be come to in 
this case. Dr. Banerjee, who passed the 
proposal as a first class life, says he would 
have required a further examination to be 
made if he had known about Soudamini, 
and even had that examination been favour- 
able, he would not have taken the respon- 
sibility of passing the insured without 
reference to the Head Office in Canada. 
The learned Judge has referred to a letter 
written on the appellants’ behalt on Novem- 
ber 5, 1934, in which it is stated that had 
the questions been truly answered, the 
company would either have rejected the 
proposal or accepted the same at higher 
Tates. Acceptance at higher rates is of 
course tantamount to refusal of the pro- 
posal actually made; for we are concerned 
‘with the appellants’ liability on the policy 
-which the insured obtained, not with their 
‘liability on some hypothetical policy which 
he might have obtained had his answers 
been accurate. 


_. The remining questions, which the appel- 
lants say were answered untruthfully and 
fraudulently, can be more briefly dealt 
with. ‘The appellants no longer rely on the 
fact that the insured answered “no” to the 
question : 

“Have you ever had or consulted a medical practi- 


tioner for fits, convulsions or diseases of the nervous 
system?” : 


It is conceded that unless it can be shown 
thatit was explained to the insured that 
“fits” included fainting tits, he might 
reasonably have considered that only 
‘epileptic fits were intended, fhe contest 
befure us has been concerned with 
his © answer “none” to the ques» 
tion as to the physician or physicians 
he had consulted or been treated by in-the 
‘last five years. Dr. Mitra proves frum his 
-diary and prescriptions that he treated 
the insuredon two occasions in 1930, once 
-for malaria and once for influenza, He 
-treated him-again for malaria in 1931 and 
-again for influenza in 1932.. This witness 
-aiso proves that he was called in to see 
the insured in June 1932, and found him 
‘guffering from throbbing in the chest due 


MANU. LIFE INSURANGa 00., LÊB. v. HABIBASI DEBI (GAL.) 


‘Ks. 40,000. 


18110 


to high blood pressure. The dtctor did 
not prescribe on that occasion, and only 
advised his patient to take regular doses 
of a certain proprietary medicine, More 
important is a visit of November 2, 1933. 
On that occasion the doctor was sent for, 
and hesays he found the insured in a dead 
faint and frothing «st the mouth. He 
examined his blood pressure and the result 
appears from the following entry in his 
diary “fit, high blood pressure, systolic 
175, diestolic 120.” Dr, Banerjee says 
that had he knoww that the insured was 
subject to fits of this nature, he would have 
rejected his application “withoudé any hesita- 
tion." oar . 
One of the respondents’ witnesses, Dr. 
Das, also states that he attended the insured 
during the period in question for influenza, 
dyspepsia and diarrhcea, all of which he 
describes as “minor maladies’. The 
evidence of Dr. Amulya Dhone Ghose, who 


. like Dr. Mitra practises at Kajpore, is that 


during the last three or four years before 
his death, the insured complained to him 
of asthma and difficulty in breathing, and 
also stated to the witness that he was suffer- 
ing from palpitation of the heart and some- 
times became- unconscious. Dr. Ghose. 
advised total abstinence from alcohol and a 
vegetable diet. P : 

it is clear that the learned Judge saw uo 
reason to disbelieve these wiinesses. We 
think having regard to the stateof things 
that their evidence. discloses that it is 
inconceivable that the answer “acne” . can 
have been honestly given, and we also» 
think it is inconceivabie that the true facts 
were described to the medical examiner, 
and that the latter thereupon told the 
insured that in spite of them a negative 
answer was permissible. We consider 
that the evidence directly concerned with 
Soudamini’s health and the insured's conde 
tion of itself entitles the appellants to judg- 
ment, but at the same time tuere aie 
circumstances connected with the pioposal 
that turow considerabie light on the insured’s 
state of mind. 

The application for tLe policy in suit was 
made on May 12, 1934. On May 3l, 1934, 
the insured applied for a whole life policy 
in the Cruwao Insurance Company for 
To the question “witun the 
last year have you ever occupied the same 
house, room or office, as tnat occupied by a 
person affected with tuberculosis?” ‘Lhe 
insured answered “no”. To ihe question, 
“what physician or physicians, if any, 
not named before, have you consulted 


1939 


or been? examined by, within fbe last 
five years and for what reason (give 
full details, if none, so state), the insured 
answered, “Had no necessity of consulting 
auy doctor.” : 

Subsequently the insured requested that 
the value of the policy should be increased 
to Rs. 50,000 and accordingly a policy for 
this amount was issued. The premiums 
payable in respect of the policy in suit and 
the Crown policy amount to Rs. 68t per 
quarter. There is no definite evidence'as 
to the financial position of the insured 
except that he had some landed property 
‘and a busigess in Bow Bazar Street, known 
as the Oriental Scjentific Apparatus Co. 
The respondents, however, have not sought 
to argue that the amount of the policies is 
not out of all reasonable proportion to the 
insured’s means. At the time of his death 
he had a wife and eight minor children. 
While these circumstances would make it 
proper and reasonable for him to provide 
against the risk ofdeath, they would, at the 
same time, make it all the more difficult 
for him to find annual premiums of between 
Rs. 2,500 and Rs, 3,000. We have no doubt 
that the answers given to the appellants 
were untrue and fraudulent, in ‘tbe sense 
that they were made with knowledge of their 
falsity, ‘and were designed to induce the 
appellants to accept the life of the insured on 
terms which they would have declined, had 
they Known the truth. In these circum- 
stances, the appeal must be allowed and the 
decree set aside with costs here and in the 
trial Court. 

Costello, J.—J agree. 

D. i Appeal allowed. 
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BOMBAY HIGH COURT 
Criminal Appeal No. 395 of 1938 
December 8, 1938 
BEAUMONT, O. J. AND Loxup, J. 
MAGAN BHIKHA AND OTRBR8— 
ACOUSED—-APPELLANTS 
versus 
EMPEROR— Opposits Party 
_ Oriminal Tribes Act (IlI of 1911), 3. 23 (L) (a) 
— Special reason to the contrary “—Circumastances 

constituting special reasons, stated. 

The Court must, in every case, consider all the 
circumstances in determining whether there are 
special reasons for not inflicting the minimum 
sentence. One circumstance is that the previous 
conviction took place along time ago, other circum- 


Btances are the nature of the offence of which the- 


accused is convicted, and the seriousness of the 
previous offence, to be judged generally from the 
Sentence imposed, The circumstances that the pre- 
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vious offence was not of a serious nature, and that 
the present offence is not of a very grave character 
are special reasons within s. 23 (1) (a), Oriminal 
ae Act. Mayandi Thevan, In re (1), dissented 
rom, 

Mr. M. R Vidyarthi, for the Appellant. 

Mr. P. B. Shingne, Government Pleader, 
for the Orown. 

Beaumont, C. J.—This is an appeal by 
the four accused against their conviction 
by the Sessions Judge of Nadiad under 
s. 392, Penal Code. Accused No.3 was also 
convicted under s. 392, Penal Code, read 
with as. 23 (1) (a), Criminal Tribes Act. 
Tne assessors disagreed with the learned 
Sessions Judge and were in favour of ac- 
quittal. It is no doubt true that conviction 
must depend entirely or almost entirely on 
the evidence of the complainant. We have 
been carefully through the record and we 
think the learned Sessions Judge was right 
in accepting the evidence of the complain- 
ant at to the fact of robbery and the 
circumstances in which he was robbed, 
that is to say, that he was robbed in a 
tobaceo field to whicb he. was taken, and 
that it was the appellants who robbed him. 
We are not disposed to believe his story as 
to why he went to thé tobacco field, namely 
that he was negoliating for the purchase of 
tobacco for his employer. Itis obvious that” 
if he had wanted to consider the purchase 
of tobacco for his employer, he would not 
have gone to the cultivators field where 
the tobacco leaf was growing: he would 
have gone to some tobacco factory or to 
agents dealing in tobacco. I think that he 
had some reason for going with the accused 
to their field which he is ucwilling to dis- 
closa, but which is not dificult to guess. 
But the fact that he has given a wrong 
reason for going to the field is no ground 
for holding that his evidence as to robbery 
is untrue. His property was found on ac» 
cused No. 1, and the explanation of accused 
No. 1 for this is one which itis quite impos- 
sible, I think, for any Court to accept. All 
the accused were described with consider- 
able accuracy in the original complaint as 
the learned Sessions Judge points out. We 
think therefore that the convictions must 
be upheld. The sentences passed or accuse 
ed Nos. 1, 2 and 4 were rigorous imprison- 
ment for 18 months each, and we see no 
reason to interfere with their sentences. 
Accused No. 3 was sentenced to seven years’ 
rigorous imprisonment on the ground that 
that was the miuimum sentence which 
could be inflicted under 8. 23 (1) (a), 
Oriminal Tribes Act. The section provides: 

“Whoever, being a member of sny criminal trike, 
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and, having been convicted of any of the offences 
under the Penal Code... is hereafter convicted of 
the same or any other such offence ... shall, in 
the absence of special reasons to the contrary... 
be punished with imprisonment on a second con- 
viction for a tezm of not less than seven years.” 


Our attention has been drawn to a deci- 
sion of the Madras High Court in Mayandi 
Thevan, In re (l)in which the Gourt held 
that the mere fact that the offence is not of 
a Very serious nature cannot form a “special 
reason to the contrary” for reducing the 
sentence, and that such a special season 
must be something apart from the nature 
of the offence, such as, youth, age, illness or 
sex. We fail to see why the discretion of 
the Court should be fettered in the way 
suggested by the Madras High Court, and 
we think the Oourt must in every case 
consider all the circumstances in determin- 
ing whether there are special reasons for 
not inflicting the minimum sentence. One 
circumstance is that the previous conviction 
teok place a long time ago, as has already 
been decided by this Ccurt, as well as by 
the Madras High Court. But we think that 
other circumstances ‘are the nature of the 
offence of which the accused is convicted, 
and the seriousness of the previous offence, 
to be judged generally from the sentence 
imposed. Sometimes an offence may be 
technical robbery or dacoity which is in 
substance little more than a scuffle. In the 
present case the offence ia not a very serious 
one of. robbery, although it is not by any 
means an offence which is merely technical. 
The former conviction was in 1935 for an 
offence unders. 457, Penal Code, and the 
accused was bound over under 6, 562, 
Criminal Procedure Oode, so that the 
offence cannot, we think, have been ofa 
very serious character. We think the trial 
Court ought to have taken into consi- 
deration the circumstance that the pre- 
vious offence was not of a serious 
nature, and that the present offence is not 
of a very grave character. We consider 
that those are special reasons within s. 23 
(1) (2), Criminal Tribes Act, and we think 
that the proper sentence for accused No. 3 
is three years’ rigorous imprisonment, We 
therefore confirm the convictions but 
reduce the sentence passed cn accused 
No. 3 from seven years’ rigorous imprison- 
ment to three years’ rigorous imprisoument. 


8. Order accordingly. 
Q) 50 M 474; 98 Ind. Cas. 477; ALR 1926 Mad, 


105; 27 Cr. L J 1357; 51 M13 495; 24L W543; 
(1926) M W N 823. i 
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CALCUTTA HIGH COURT 
Appeal No. 599 of 1936 

June 28, 1937 

HENDERSON, J. 
SATYENDKA CHANDRA 

BHATTACHARJ EE—PLaIntTire— 
APPELLANT 
versus 
ABDUL MAMIN KHAN— DEFENDANT 


— RESPONDENT 

‘Malicious prosecution—Malice ~ Proof of—Prose- 
cution started though kr®wn to be false—Whether 
shows malice, 

In order to succeed, plaintiff must prove that the 
defendants acted maliciously, that “is from some 
indirect motive. a 

Where the intention of the prosecutor was to 


have the accused punished in a case which he 


knew to be false, it could be held that there 
was obviously an intention ‘to cause injury to 
the accused and hence the prosecution would be 
deemed to be malicious. 

It is impossible to say that a Brahmin gentle- 
man can be charged with being a goonda without 
suffering something in his 1eputation, and in such 
a case, he is entitled to damages on this count. 

A. against a decree of the Additional 
District Judge, Sylhet, dated November 30, 
1935. . 

Mr. Hemendra Kumar Das, forthe Ap- 
pellant. 

Mr. Rashidul Hasan, for tha Respondent. 

Judgment.—This appeal is by the 
Plaintin. He instituted the suit tu recover 
damages for malicious prosecution in the 
following circumstances: .There’ were 
strained feelings between the two families 
over a bamboo clump and the plaintiff's 
tamily had to go to Court about that. They 
were successiul and obtained delivery of 
possession through the Civil Oourt. On 
October 20, 1932, the plaintiff and some 
of his men went to cut bamboos in the 
clump. While they were actually doing so, 
they were set upon by the defendant and 
his lathials who gave him a beating. The 
defendant's version of the admitted occur- 
rénce isnot the same. According to him, 
the plaintifi and some lathials were lying 
in wait for him and when he was return- 
ing home, they fell upon him and gave him 
a beating for no reason whatever, He 
lodged an information to this effect with 
the Police and it is that case which is the 
basis of the present claim. Both tue crimi- 
nal cases were tried. ln the case brought 
by the plaintiff the defendant and nis 
men were convicted and in the case 
brought by the defendant, the plaintiff and 
his men were acquitted. ‘Lhe plaintiff then 
instituted the present suit. Now the learn- 
ed Munsif, who went into the evidence, was 
not satisiied that the case brought by the 
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defendants was a false case. He, very 
properly, on his finding dismissed the suit. 
The plaintiffs appealed to the District 
Court. The learned Additional District 
Judge disagreed with the Munsif and held 
that the case brought by the defendant 
was an absolutely falsa case. He, however, 
upheld the-decree of the learned Munsif, 
because he was not satisfied that malice 
had been proved. He dealt with this point 
in the following way: 

“Although I hold that the case instituted by 
the defendant was false@ I cannot say that it 
was really brought out of malice to injure the 
plaintiff. A false counter case is frequently brought 
by the culfits in order to savethemselves from 
the consequences of thair wrong doing.” 

The plaintiff has, therefore, appealed to 
this Court on the ground that the findings 
of fact arrived at by the learned Judge do 
establish malice within the meaning of tke 
law. On behalf of the respondent, it was 
contended that the questions whether there 
was reasonable and probable cause and 
malice are questions of fact, and in support 
of his proposition, he referred to the deci- 
sion cf their Lordships of the Judicial 
Committee in Pestonji Muncherji Mody v. 
Queen Insurance Co. (1). This of course 
implies that the jury on their findings of 
fact, are properly directed with regard to 
the meaning of malice. Similarly, in a 
case such as tke present, the learned 
Judge must also properly direct himself on 
this point. But this decision so far from 
helping the respondent is absolutely fatal 
to him. The learned Judge has clearly 
made a confusion between motive and 
intention. The intention of the defendant 
was to have the plaintiff punished in a casa 
which he knew was absolutely false. This 
is obviously an intention to cause injury to 
him.* The matter was very carefully con- 
sidered by Niamatullah, J., of the Allah- 
ahad High Ocurt in Bansi v. Hukam Singh 
(2). T respectfully agree with what was 
said by him. Similar conclusions were 
reached by two learned Judges of 
Madras High Court in Karuppanna Pillai 
v. F. W. Haughton (3). They, there point 
out the. difference between intention 
and motive which thelearned Judge in the 
Court below overlooked. The present case 
is a much stronger case than that because 
in that case the defendant had no personal 

(1) 25B 332; 2 Bom. L R 938; 10M LJ 300;10 
W N 781 (PO. 

(2) AI R 1930 All. 216; 127 Ind. Cas. 521; Ind. 
Rul. (1930) All, 921, 

(3) 59 M 887; 162 Ind. Oas. 794; AIR 1986 Mad. 
547; 70M LJ 695; (1938) M WN 392; 43 L W 
127; 8 R M 1019, i 
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interest atall. He was merely trying to 
benefit the Mnnicipality of which he was the 
Ohairman. Finally, Lord Macnaghten who 
gave the judgment of their Lordships of 
the Judicial Committee in the case upon 
which the respondent relies said this: 

“In order to succeed he must prove that the 
respondents acted maliciously, that is from some 
indirect motive." 

That is exactly what has béen found 
by the learned Judge below. I was asked 
not to send the case back for the assess- 
ment of damagesand must deal with it 
myseff. Although he dismissed the claim, 
the learned Munsif did consider the ques- 
tion. He allowed nothing for the injuries 
caused tothe plaintiff or for the expenses 
of conducting the defence in the false case. 
The former claim has obviously nothing 
whatever to do with the false case and 
ought never to have been made. The 
plaintiff's own evidence is that he did not 
pay anything forhis defence as the ex- 
penses were borne by somebody else. The 
learned Munsif was, therefore, right in 
allowing nothing on either of these heads. 
He also refused to allow anything for 
damages to the plaintiff's reputation. He 
bases this upon a statement made by 
P. W.No. 7 alone to the effect that the 
plaintiff is more respectable now than 
before. I do not know what the witness 
meantexactly by this; but he isa doctor 
and he appeared to betrying to do what 
he could to avoid offending either party. 
What one cannot close one’s eyes to, is that 
fact that, if the falsecase is a true one, the 
plaintif is a goonda. It seems to me 
imp-ssible to say: that a Brahmin gentle- 
man can be charged with being a goonda 
without suffering something in his reputa- 
tion. Having allowed nothing on this head, 
the learned Mnnsif assessed damages at 
Rs. 50. But I do not consider this to be 
sufficient. On the whole I assess the 
damages at Rs. 250. This appeal is, theré- 
fore, allowed, the decrees of both the lower 
Courts are set aside and the plaintiff will 
get a decree for damages to the extent of 
Rs. 250. He will also get his costs here 
and in the lower Appellate Court. He will 
get only half costs in the trial Court. 


D. Appeal allowed. 


Pp 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 29 of 1937 
December 21, 1938 
BENNET AND VERMA, JJ. 
, MOHAMMAD QUDRAT ULLAH KHAN— 
: DEFENDANT— APPELLANT 
versus 


MOHAMMAD SAMIULLAH KHAN— 


PLAINKTIFE— RESPONDENT 

Contract—Breach of—Damages—Plaintiff mort- 
gaging property to two persons at different times 
—Property sold to defendant and some ampunt out 
“of consideration left with defendant jor payment in 
full to subsequent morigagee-On defendant's 
_ failure, mortgagee obtaining mortgage deeree and 
property sold in eaxecution—Sale proclamation 
mentioning existence of prior incumbrance—Sale 
“price not sufficient tp satisfy decree—Mortgagee 
‘obtaining personal decree against plaintiff—Suit 
“by plaintiff against defendant for damages for 
breach of contract—Court finding that prior mort- 
gage was paid off before sale to defendant— 
Defendant held liable for damages—Question 
of estoppel held did not arise. 

Plaintiff executed two mortgages of the same 
‘property in favour of different persons at different 
times. He subsequently sold the property to the 
defendant and certain amount out of the sale con- 
“sideration was left in the hands of the defendant 
‘for being paid to subsequent mortgagee in full con- 
- sideration of the mortgage debt Defendant failed 
„to pay this amount and the mortgages brought 
“a suit on Lis mortgage against the plaintiff and the 
‘defendant, and obtained a final decree and the 
‘property was brought to sale in execution thereof. 
- The sale proclamation mentioned that the prior 
mortgage was still existing. The property was sold 
but did not fetch amount sufficient to satisfy the 
: decretal amount and a balance was still left out- 
standing, for which the decree-holder applied fora 
, personal decree against the plaintif and obtained 
such a decree. Plaintiff then instituted a suit 
against the defendant for recovering the amount of 
the personal decree for damages for breach ofcon- 
tract. The defendant pleaded that the plaintiff had 
- failed at the time of the sale to disclose the in- 
cumbrance under the prior mortgage and that it 
was in consequence of the existence of this incum- 
brance that the property fetched a low price at the 
: auction-sale held in execution and but for this in- 
cumbrance the sale in execution would have fetch- 
ed more than the amount which was due under the 
_ decree and that there would have been no occasion 
for the passing of a personal decree, The plaintiff 


contended that at the time of the sale or the prop-' 


erty to the defendant, the prior incumbrance had 
_ been paid off and didnot exist and the Courts also 
found that the incumbrance did not exist then. The 
defendant contended that the plaintiff was estopped 
from asserting that the first mortgage was paid off 
before the auction-sale : 

Held, that the suit was maintainable and the 
defendant was guilty of breach of contract and was 
therefore liable. 

Held, also that no question of estoppel arose in 
the case as the plaintiff had no interest in the 
property at the time of the auction-sale and it was 
the defendant’s duty to see whether the incumbrance 
was still existing or was paid off, 


F. O. A. from an order of the Civil Jud 
‘Moradabad, dated November 5, 1936. ee 
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Mr. Mushtag Ahmad, for the Appellant. 

Mr. K. Masud Hasen, for the Respond: 
ent, 

Verma, J—This is an appeal by the 
defendant against an order of remand. The 
suit was for the recovery of Rs. 650 as 
damages. The trial Court dismissed the suit 
on the ground thatthe defendant was not 
legally liable and did not try the remain- 
ing issues. Tne lower Appellate Court has 
reversed the findingof the trial Court on 
the preliminary point of the liability of the 
defendant and has remanded the case for 

On September 13," 1920, the plaintiff 
executed a simple mortgage in favour of 
three brothers, Gulzari Lal, Het Ram and 
Khan Chand hypothecating certain pro- 
perty. On July 27, 1923, the plaintiff exe- 
cuted another simple mortgage in favour 
of one Jugul Kishore, mortgaging those. 
very properties. On March 26, 1928, the 
plaintiff along with two other persons, soid 
the property belonging tohim, which was 
covered by the earlier mortgage deeds to 
the defendant. The entire sale considera- 
tion was asum of Rs. 6,500. Out of this 
amount a sum of Rs, 200 was paid in cash 
to one of. the executants other than the 
plaintiff and the rest of the sale considera- 
tion was left in the hands of the defendante 
purchaser to be piid to prior creditors and 
mortgagees of the vendors. These prior 


. debts which had to be paid by the defend- 


ant-purchaser were all specified. Among 
them was'a sum of Rs. 604 which the 
plaintiff had left in the hands of the de- 
fendant for payment to his mortgagee Jugul 
Kishore, in full satisfaction of the mortgage 
deed of July 27, 1923. It is admitted that 
the defendant-appellant never madè this 
payment. The result was that Jugul 
Kishore brought a suit on his mortgage and 
obtained a decree for sale for the recovery 
of Ra. 1,138. In due course, a final decree 
was passed and execution proceedings were 
taken. In the proclamation of sale it was 
stated that there was an encumbrance on 
the preperty under a simple mortgage 
dated September 13, 1920, in favour of 
Gulzari Lal, Het Ram and Khan Chand. 
Ultimately the mortgaged property was 
sold and was purchased by Jugul Kishore 
himself for Rs 600. Thus a balance of 
Rs. 038 odd was still left outstanding under 


‘the decree. Jugul Kishore’s suit having 


been brought within six years from the 
time when the mortgage money under. his 
deed cf 1923 had become due, he applied for 
the passing of a personal decree against 
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the present plaintiff-respondent, Moham- 
mad Samiullah Khan, iv accordance with 
the provisions of O. XXXIV, r. 6, Civil 
Procedure Code and such a decree was 
passed on December 10, 1939, for Rs. 550-15-0. 
The eam of money claimed in the present 
suit represents tbat amount ofthe decree 
under O XXXIV, r. 6 and some interest. 
The plaintiff's case was that the defendant- 
appellant had been guilty of a breach of 
contract in not paying the sum of Rs 604 
to Jugul Kishore whiclfhe had undertaken 
todo and it was in consequence of that 
breach of contract on the part of the defend- 
ant-appellant that Jugul Kishore filed his 
suit and ultimately obtained a personal 
decree against the plaintiff. One of the 
pleas raised by the defendant: appellant 
was that the plaintiff had failed at the time 
of the sale of March 26, 1928, to disclose 
the incumbrance under the mortgage deed 
of September 13, 1920, in favour of Gulzari 
Lal and his brothers and that it was in 
consequence of the existence of this incum- 
brance that the property fetched a low 
price at the auction-sale held in execution 
of Jugul Kishore’s decree. The defendant- 
appellant arserted that, but for this incum- 
‘brance in favour of Gulzari Lal and his 
brothers, the sale in execution of Jugul 
‘Kishore’a decree would bave fetched more 
than the amount which was due to Jugul 
Kishore and that there would have been 
‘no occasion for the passing of a personal 
decree. The plaintiff's reply to this con- 
tention was that at the time of the sale of 
March 26 1928, the incumbrance under the 
deed of September 13, 1920, had been paid 
off and did not exist. Ithas been found 
by the lower Appellate Court as a fact that 
‘this allegation of the plaintiff is correct and 
that the mortgage money due to Gulzari Lal 
and his brothers under the deed dated 
Septembef 13, 1920, had been paid off by 
the plaintiff on November 18, 1921. . 
In view of the finding, which is binding 
on us, the emtention raised by the defend- 
ant-appellant mentioned above falls to the 
ground. “The other facts as narrated above 
were not denied, but various questions of 
law were raised by the defendant and it 
was urged that he was not liable in law 
for the plaintiff's claim. The only conten- 
tion that has been raised before us is one 
of estoppel. Itis argued that the present 
plaintiff-respondent, Mobammad Samiullah 
Khan, was a defendant along with the 
present defendant-appellant, Mohammad 
- Qudrat Ullah Khan in the suit brought by 
Jugul Kishore and that it was Samiullah 
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Khan's duty in law to see toit that the 
particulars entered in the sale proclama- 
tion issued on Jugil Kishore’s application 
for execution were correct. It is urged that 
as Samiullah Khin had failed to ‘do so, he 
is now estopped from asserting that the 
mortgage deed of September 13, 1920, had 
been paid off and that the incumbrance 
created under it was not in existence on 
March 26, 1928, when the sale deed in 
question was executed. We findit dificult 
to appreciate the exact line of reasoning by 
which Samiullab Khan is said to be estop- 
ped from showing in the present suit that 
the allegation of the defendant-appellant 
to the effect that an incumbrance existed 
which Samiullah Khan had failed to dis- 
close is untrue. It may also be pointed out 
that when Jugul Kishore brought his suit 
for sale on foot of the mortgage of July 
27, 1923, the defendant-appellant was the 
owner of the property by virtue of the sale 
deed of March 26, 1928, and as such, was 
the person who was really interested in that 
snit and in all the subsequent proceedings. 
Samiullah Khan after having sold the 
property had no further interest left. Ifthe 
defendant appellant had not been negligent, 
he could easily have discovered by an 
inspection of the registration records that 
the mortgage of September 13, 1920, no 
longer existed because the mortgagees 
Gulzari Lal, Het Ram and Khan Chand 
had, on receiving the amount due to them, 
executed a receipt in favour of Samiullah 
Khan and had registered it on November 
18, 1921. In our opinion, no question of 
estoppel arises in this case. The defendant- 
appellant has admittedly been guilty of a 
breach of contract, having failed to pay to 
Jugul Kishore the sum of Rs. 60t which 
had been left inhis hands for the purpose 
and the plaintiff-respondent has clearly 
been damnified thereby. 

We have come to the conclusion that the 
decision of the lower Appellate Court that 
the suit is maintainable and that the defend- 
ant is liable is perfectly correct. The 
order of the Court below remanding the 
case to the trial Court for the decision of 
issues Nos. 2 and 3 is also correct and is 
maintained. We direct, however, that if and 
when a decree is passed in favour of the 
plaintiff, the defendant should be ordered 
to deposit the amount decreed in Court for 
the satisfaction of the decree obtained by 
Jugul Kishore under O. XXXIV, r. 6, Civil 
Procedure Code against Samiullah Khan, 
if that decree is found to be still outstand- 


“ing. Tf, on the other hand, it is found that 
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the decree hes been satisfied in the mean- 
time by tho plaintiff, Mohammad Samiullah 
Khan, then the defendant should be ordered 
to pay to the plaintif the sum of money 
which the latter had to pay toJugul Kishore. 

For the reasors given abeve, we dismiss 
this appeal with coste. 

8. Appeal dismissed. 
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RANGOON HIGH COURT 
First Civil Appeal No, 75 of 1937 
March 30, 1938 
BaouLeY AND Mosrty, JJ. 
B. M. KHARWAR— APPELLANT 
versus . 

A. A. M. MOTIWALA, LTD —REESPONDENT 

Trade-mark—Infringement of—Plaintif{, if should 
affirmatively establish that he kas not copied his 
trade-mark—Acquieacence, when amounts to—Delay 
in filing suit, when tar to suit—Abandonment—Any 
particular length of time, if necessary—Held on facts 
that defendants’ design was colourable imitation of 
plaintiffs’ mark — Civil Procedure Code (Act V of 
1908), O. XIII, r. 2— Trial Court cannot base iis 
decision on fraud not set up by defendant nor in 
issue and based on document put up for first time in 
cross-examination. 

In all cases of infringement of trade-mark the 
plaintiff need not affirmatively establish that he has 
notfcopied his trade-mark, all that he ordinarily does 
or is required to do is to say that he has adopted 
a certain trade-mark and has acquired the sole right 
to use it. It is only when challenged that he has to 
prove that he has not copied it. It may also be, 
that if such a plea has been raised, the defendants 
would have had to show that the plaintiff's user was 
deceiving the public. M'’Andrewv. Bassett (1), ex- 
plained. [p. 799, col. 2.) 

No particular length of time is necessary for aban- 
donment ofa trade-mark. Ifa trade drops out of the 
use ofa party and while that state of thing prevails 
another gains the reputation in the trade for goods 
made underthe particular name, and his name is 
associated with the mark, and the mark associated 
with hie name, so that all who dealin the goods con- 
sider that when they see the mark, they see the goods 
made by the plaintiff, then the original position of 
the competitor using the same mark has practically 
disappeared. Jegarnath & Co v. Cresswell (12) and 
Daniel v, Whitehouse (13), relied on. Rodgers v, 
Rodgers (15), distinguished. |p. 800, col. 1,1 

Acquiescence is one aspect of delay. Delay will, in 
itself, quite apart frem acquiescence, be a bar to a 
suit, but only ifsuch delay has caused a change in 
the subject-matter of the action, or brought about a 
state of things where justice cannot be done. Erlanger 
v. New Sombrere Ehosphate Co. (17), followed. 

Held, on facts of the case that it was perfectly 
clear, that the highly artificial “mongoose” design was 
acolourable imitation of the “snake” design. Beyond 
this, it was abundantly apparent that the defen. 
dants’ motive in taking the design of a mongoose was 
to confuseits Burmese equivalent “Mweba" with the 
plaintiff's snake, or “Mwe”, Slazenger v, Feltham & 

_ Co. (9), relied on. 
Case-law referred to.) 
he trial Court cannot base ita decision on an 
allegation of fraud never eet up by the defendants in 
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their written statement, not in issue, and based on 
documents put for the first time in cross-examination 
to the plaintiffs’ witnesses and if so admitted, can be 
disregarded by the Appellate Oourt. Hari Ramvy. 
Fort Ram({7), Sheik Imdad Ali v. Kootby Begum (8), 
Satish Chandra v. Satish Kantha Roy (9), Mohamed 
Mira Ravuthar v. Savvasi Vijaya Raghunadhka (10) 
and Claudius Ash Sons and Co., Ltd. v., Invicta 
nas iad Co., Ltd. (11), relied on. [p. 799, col. 


F.C. A. against the decree of the High 
Ocurt in Civil Regular Suit No. 241 of 1936. 

Messrs. B. Clark and J. K. Munshi, for 
the Appellant. 

Messrs. F. Doctor ànd E. C. V. Foucar, 
for the Respondent. 

Mosely, J—The plaint" appellant, 
B. M. Kharwar, a Hindu firm of importers of 
grey sheetings, sued the defendant-respon- 
dent firm, A. A. M. Motiwala, Ltd, a 
Maimon Muhammadan firm also importing 
grey sheetings, for infringement of the 
plaintiff's trade-mark, which consists of 
nine serpentis or snakes arrangned in a cir- 
cular desiga. This mark is known jin Bur- 
mese as“ Mwe Ko Gaung.” The defendants’ 
mark complained of is one of nine animals 
said to be mongooses, arranged in a similar 
circular decign. The Burmese for mongoose 
is “Mweba”; and the mark has the words 
“Mweba Ko Tazeik” in Burmese in the 
centre, The plaintifs averred in their 
plaint that they first discovered that the 
defendant company was importing and 
selling grey sheetings with the nine mon- 
gcose mark in June 1936. It appears from 
the evidence that the plaintiffs had, for 
some years, been endeavouring to stop the 
defendants and ctiers from importing grey 
sheetings with the mark of nine alligators, 
and that they hit upon the nine mongooses 
by accident (when the goods were opened 
at the Customs). It ie claimed in the plaint 
that the defendants’ mark was not merely 
calculated to deceive, but was deliberately 
adopted with the fraudulent intent of pass- 
ing cff the defendants’ goods as the plain- 
tifs. T.e plaintiffs valued their loss at 
Rs. 2,000, but alternatively claimed an 
account. They also prayed for the usual 
injuuction, and an order for delivery up to 
them of the goods with this mark in the 
defendants’ possession. 

The written statement of the defendants 
was of the most evasive character. In para. 1 
of the plaint, it is stated that the plain- 
tiffs had been importing their mark since 
December 1923. In para. 1 of the written 
statement the defendants replied merely 
that they do not admit this. In para. 2 
of the written statement the defendants 
stated that grey sheetings bearing a cir- 
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cular_tradcemark consisting of nine ani- 
mals or reptiles in a circle, had been im- 
ported into the Burma market for a 
number of years to the knowledge of the 
plaintiffs, and that that form of mark was 
common to thé trade. In para. 4 the defen- 
dant admitted tbat the grey sheetings 
sold by the plaintiffs were known in the 
Rangoon market as serpent brand or Nine 
Serpent brand, and in Burmese as “Mwe 
Ko Gaung” sheetings. The purchasers of 
grey sheetings are, mostly Burmese and 
very little’ of this commodity is sold to 
Indians. In para. 5, the defendants stated 
that they’ had been importing and selling 
grey sheetings with the nine mongoose 
mark and the words “Mweba Ko Goung 
Tazeik.” The defendants claimed that they 
had imported it since 1931, when they 
made a declaration of this mark which was 
registered in the registration office, and 
that their goods had acquired a reputation 
under the mark of nine mongooses or 
weasels cr, in Burmese, “M weba.” 

The defendants denied that their mark 
was a fraudulent imitation of the plain- 
‘tiffs’ or even that it resembled it or was 
likely to be passed off as the plaintiffs’ 
mark. In para. 11, the defendants denied 
that the plaintiffs were entitled to the 
exclusive use of the nine animals in a circle, 
and claimed again that such a mark was 
common to the trade and had been used by 
others before the plaintiffs. It is to be 
noted that the defendants nowhere denied 
the plaintiffs’ exclusive right of use of the 
mark of Nine Snakes or ‘Mwe Ko Gaung’. 
They merely claimed that the use of a mark 
consisting of nine animals or nine reptiles 
in acircle was common to the trade, and 
that has all along been admitted by the 
plaintiffs. One of the other trade-marks 
admittedly used in the market is that of 
Nine Tortoises, and there are several marks 
of animals. What the plaintiffs claimed, of 
course, was the exclusive use of the mark 
of Nine Serpents and of the designation 
‘Mwe Ko Gaung’. On these pleadings, issues 
were framed, amongst others as follows : 

“4, Has the plaintiff firm a right of exclusive 
user of the trade mark of Nine Serpents, which ig 
marked as Ex. A? 

2. Is the trade-mark of the defendant company, 
which is marked Ex, B, a colourable imitation of 
the trade-mark A ? 


3. Has the plaintiff firm lost its right of action 
by reason of delay and-or acquiescence ?” 


In the course of the case when witness 
No. 4 for the plaintiff, appraised Mr. Stuart, 
was being examined, the defendants pro- 
duced Ex. 6 on April 27, 1927. This was 
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not produced at the first hearing of the case, 
but only in cross-examination of this wite 
ness. Fxhibit 6is grey sheeting made by 
the Kanega Fuchi Spinning and Weaving 
Co, of Japan, and bears the firm's name, and 
the words, ‘Made in Japan’. It-consists of 
a circular representation of nine dragons 
coiled, mouths open, no tongues showing, 
long tails, and two hind legs and one fore 
leg This, of course, is a manufacturer's 
mark. The plaintiffs’ Nine Snake mark and 
the defendant's Nine Mongoose mark are 
imperted from Bombay, and bear the 
importer’s mark on them. The plaintiffs’ 
mark, Ex. A, consists of Nine Snakes, with 
forked tongues, coiled in a manner very 
similar to the nine dragons, with markings 
resembling those on the dragons. It bears 
the words “B, M. Kharwar, Sole Importer 
for Burma—Made in Indie”. 

The defendants’ mark, Ex. B, consists of 
nine hybrid animals described by Professor 
Meggitt, Professor of Biology. (P. W. No. 2), 
as having a weasel body and a mongoose 
tail. (The weasel belongs to the bear tribe, 
the mongoose to the cat tribe.) In the 
centre of the design are the words ‘Mweba 
Ko Goung Tazeik,’ the ‘Ko’ not being writ- 
ten in words, but having the Burmese 
figure nine written in an extremely snake- 
like fashion. Below are the words : ‘Abdulla 
Ally Mohamed Motiwala, Ltd., Rangoon,” 
and ‘Made in India’. Both sides adduced a 
considerable amount of evidence. The plain- 
tiff cited himself and one of his assistants 
and a considerable number of dealers from 
up-country, who gave evidence not merely 
that the defendants’ mark was calculated 
to deceive, but that they themselves had 
actually succeeded in passing off the defen- 
dants’ mark as the plaintiffs. The defen- 
dants’ cloth is lighter in weight, 12lb. to 
the piece, as against 134, costing something 
over Rs. 6 per piece as against the plain- 
tiffs’ Rs. 7-8-0 or Rs. 7-12-0, and these 
dealers said that they are able to pass off 
the defendants’ commcdity, or brand, as the 
plaintiffs’ and sell it for the same price, 
(Re. 1-1-0 for five yards), thereby making 
No question was put 
on Ex. 6, the Dragon Brand, to these Bur- 
mese witnesses, but the only Indian dealer 
called by the plaintiff, Pillai (P. W. No. 6), 
was asked whether he would call the 
Dragon Brand by the name of Serpent 
Brand. His answer, I may say, was unin« 
telligible, but he would seem to have meant 
to say that the dragons could not be called 
serpents because they had legs. i 

When it was seen that tho defendants 
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were endeavouring to make capital ont of 
Ex. 6, the plaintiff Dulab Ram (P. W. 
No, 12), took it upon himself to give evi- 
dence about Ex 6 in examination-in-chief. 
It appears that this Japanese mill had been 
exporting the Six Dragon brand grev sheet- 
ing and another Japanese firm had been 
exporting sheeting with a mark of two 
donkeys for a good many years into Burma, 
and that these were originally the sole export- 
ers of grey sheeting to Burma from Japan. 
The Kanegs Fuchi firm started expofting 
its manufacture to Burma about 1918. The 
plaintiff firm started business in grey 
sheeting in 1926, and then imported the 
Nine Dragon mark, Fx. 6. Dulab Ram savs 
that at that time this trade-mark. Ex. 6, 
belonged to the Japanese manufacturer. 
Other firms in Rangoon imported the same 
mark. It is admitted by both sides that 
about 1928 the Japanese firm ceased export- 
ing grey sheetings to Burma, or 6lse that 
Rangoon firms ceased importing it. Then 
the plaintiff firm in November 1928, got 
another Japanese mill to make for it grey 
sheetings with, not the Nine Dragons, but 
the Nine Serpents mark. That mark, 
Ex. 2-W, is identical with the plaintiff’s 
present markings. The sheeting bears the 
same words as Ex. A—‘B, M. Kharwar. Sole 
Importer for Burma,” but it bears the words 
‘Made in Japan’"—not ‘India’. 

_ The plaintiff admitted that he used the 
Nine Serpents mark because the Nine 
Dragons mark was popular, and because 
the Nine Serpents mark looked ‘more like’ 
the Nine Dragons mark. He said that he 
would not have used the Nine Serpents 
mark if the Nine Dragons mark goods had 
still been coming from Japan. In April 
1930, India puton a prohibitive tariff on 
Japanese grey sheetings amounting to about 
38 per cent. ad valorem, which stopped the 
importation of such commodities for good. 
This duty was actually raised again later. 
The plaintiff is admittedly by far the 
biggest imperter of grey sheeting, and his 
sales of this brand are said to amount to 
over 40 per cent. of the sales of grey sheet- 
ing in Burma. Exhibit O shows that he 
imported nearly a lakh and a balf’s worth 
of Ex. 2-W, from Japan in 1929 and 1930. 
When the duty was imposed, the plaintiff 
got his brand in its present. form, Ex. A, 
manufactured in Bombay. From March 
1930, up to June 1936, the plaintiffs sold 
over seven lakhs of rupees worth of Ex. 2 
W and Ex, A. Against this, it appears from 
“Ex. 25, that the defendant has imported 
about Rs, $0,000 worth of his Nine 
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Mongooses Brand from 1932 to 1936, his 
sales being nearly uniform from the first 
year to the last. 

The plaintiff had, it would appear from 
the correspondence filed, always been on 
the qui vive to prevent infringements of 
his mark. He says, and I think there is no 
possible reason to doubt him, that the only 
infringemet of which he knew was the 
defendants’ Nine Alligators brand. There is 
evidence that he stopped Karim ‘Bros., from 
importing the Nine Alfigators. brand from 
Bombay when thev gave a written under- 
taking, Ex. X,in May 1933, not*to do so 
in future. The plaintifffiled a suit in 1933, 
O. R. 61, against another firm in Rangoon, 
M. A. M. Motiwala. who were importing 
the Nine Alligators brand, and obtained an 
injunction by consent against them. The 
plaintiff also says that he got a verbal 
undertaking from the defendant firm after 
issuing the notice (filed) to them not to 
import the Nine Aligators brand. Although 
the defendants make out that they took no 
heed of the plaintiffs’ notice, it is obvious 
from their stoppiag the importation “of the 
Nine Alligators brand in the years 1933 
and 1934 (Ex. 26), that the plaintiffs did 
successfully take action against them. 

In the notices which the plaintiff issued, 
and in that suit, C. R. 61, the plaintiff 
claimed to have been importing the Nine 
Snakes brand from 1926. Really he was 
importing the Nine Dragons brand until 
1928, and the Nine Snakes brand there- 
after. It would seem that the plaintiff was 
trying to tack on, as it were, his importa- 
tion of the Nine Dragons brand on. to his 
importation of the Nine Snakes brand and 
the defendants have now endeavolired to 
make capital of this, and to attempt to 
show that the plaintiff identified the two 
brands. The defendants’ evidence consisted 
of that of Essa Haji Karim, their manager, 
(D. W. No 1), and of seven Maiman whole- 
sale or retail traders in sheeting. The case in 
the written statement disclosed obviously 
was that the defendants admitted that the 
plaintiffs’ grey sheetings had, acquired a 
reputation asthe Nine Serpents brand, but 
they denied, in the most evasive manner 
possible, that he had a right of exclusive 
user of such a mark, and they made out 
that their. mark was not an imitation of 
his, that they had a right to use it. and 
that it had also acquired a reputation of 
its own. The defence disclosed in evidence, 
however, was on a different line altogether. 
It was directed to show that the plaintiff 
imported the Nine Snakes brand in 1929 
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while the Nine Dragons was stil] being 
imporied from Japan or, at all events, was 
‘still in the Rangoon market for sale, and 
that therefore the plaintiff could never 
-have acquired an independent reputation 
for kis Nine Serpents mark. They tried 
also to show, I think, that the Nine Ser- 
pents mark was a fraudulent imitation of 
the Nine Dragons mark, and that therefore 
‘the plaintiff could not be entitled to relief. 
The law governing the issue of injunctions 
‘in cases ofthis nature is contained in es. 54 
and 56, Specie Relief Act. Illustration W 
to s. 54 is 4s follows: 

“A improperly uses she trade mark of B. B may 
obtain an injunction to restrain the user, provided 
that B's use of the trade-mark is honest.” 
` The words “honest use” would appear to 
_relate to what is called in English Law “‘false 
representation’. Section 56 (7) lays down 
-that an injunction cannot be granted when 
the conduct of the applicant has been such 
„as to disentitle him to the assistance of the 
Court. The Ilus. (b) and (e) refer to this. 
Both are on false representation of the 
‘character or contents of the goods sold. 
_The defendants, I may remark, did not 
succeed in skowing that any of the goods 
of the Dragon mark were impoited after 
the end of 1928 or were in the market 
‘much longer. The learned Judge of the 
trial Court dismissed the plaintiffs’ suit. 
He said that the plaintifs had openly 
copied the Nine Dragons design while grey 
‘sheetings were still coming from Japan, 
and that the Kanega Fuchi Co. had been 
deliberately defrauded. He believed the 
evidence that the original mark of the 

‘Kanega Fuchi Co. was known in the 
Rangoon market as the Nine Snakes mark. 
He suid that the plaintiffs had even claimed 
the Dragons mark as their own. The casein 
M' Andrew v, Bassett (1) at p. 967* was re- 
lied on to show that in a passing off 
action, the plaintiffs must establish affirma- 
tively that the mark in question has been 
applied by them properly, that is to say, 
that they have not copied any other perscn's 
mark, and that the mark does not involve 
any false representation. 

' In reply to the argument cn behalf of 
the plaintifis that all evidence as regurds 
the plaintiffs’ acquisition of their Nine 
Snakes mark was inadmissible as the ques- 
tion had not been raised in the written 
Statement, and because tbe written state- 
ment admitted the user and reputation 

(1)(1864) 4 De. G J & 8380; 331.J Oh. 561; 10 


Jur, (N s) 500; 10 L T 442;12 W R777;4 N R 123; 146 
R R 356346 ER 965. 
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acquired by the Nine Snakes mark prior to 
the introduction by the defendants of their 
Nine Mongooses mark, the Judge said that 
the plaintiffs’ right of exclusive user of 
this trade-mark was specifically denied in 
paras. 2 and 11 of the written statement, 
and that the question of plaintifis’ mode of 
acquisition of the mark went to the very 
root of their right of action, and therefore 
would have to be considered even if it were 
not raised by the defendants. As regards 
the question of imitation, the learned Judge 
said that he would have no difficulty what- 
ever in laying down that the defendants’ 
design was a colourable imitation of the 
plaintifs., It was pointed out that the 
defence that the general design of nine 
animals or reptiles, etc., arranged in a cir» 
cular form had become common to the 
trade was irrelevant, as the distinctive part 
of each design was the particular animal, 
leptile, etc., used. Plaintiffs’ mark, Ex. A, 
it was said, had been on the market several 
years before the defendants’ mark, Ex. B. 
(The plaintiffs’ mark was on the market 
in 1929, the defendants’ in 1932.) “In the 
plaintiffs’ mark Ex. A” it was said : 

“the snekes are shown in an unnatural, but never- 
theless conventional, posture. In the defendants’ 
design, Ex, B, the mongooses are drawn in an 
attitude which is neither natural nor conven- 
tional, but altogether extraordinary, and it is clear 
that they have been made to look as much like 
snakes or dragons as possible. Moreover, the print- 
ing of the word ‘Mweba Ko Gaung’ in the centre of 
the design shows an intention to imitate the name 
by which the plaintiffs’ mark is known. The 
mongoose is an uncommon animal in Burma, and 
its Burmese name ‘Mweba' is not generally known 
among the lower fclasses;f the liability to confu- 
sion with the very common word ‘Mwe', which 
means snake, is obvious. As regards the quality of 
the cloth, it is sufficient to remark that the matter 
does not have to be judged from the stand-point of 
a purchaser who is able to examine both classes of 
goods side by side. I have no doubt that the defen- 
dants did introduce this mark with the deliberate 
intention of getting a footing in this lucrative 
trade at the expense of the plaintiffs, and that 
their mark is a colourable imitation of the plain- 
tiffs’ nine snake mark.” 


But the learned Judge went on to say 
that several other of the circular nine 
animal designs produced by the defendants 
resembled one another and Exs, A and B 
in thesame way, and some of them were 
on the market even before Ex. A. He said 
that they were all,in fact, colourable imi- 
tations cf the Japanese Company's design, 
Ex. 6. The plaintiffs, it was said, based 
their claim on the abandonment of the 
mark by the Japanese Company and on 
their being the first firm to reintroduce 
the mark—(it should have heen said a 
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somewhat similar mark of their own),— 


after such abandonment. It was held that 
the plaintiffs had deliberately infringed the 
Japanese mark while it was still being used 
‘by the Japinese Company, and that there 
was no evidence whatever of an intentional 
abandonment of the mark of the latter 
‘company. In tbis connection the Judge 
relied on the circular, Ex. 19, which pure 
ports to have been issued by the Japanese 
Company on June 7, 1933. The learned 
Judge went on to hold that even if the 
Japanese Company had abandoned the 
mark, that had become publici juris, and 
that the plaintiffs could not acquire a right 
to the exclusive use of it, quoting. In re 
Hyde & Co.'s Trade Mark (2) and National 
Starch Manufacturing Co. v. Munn's Patent 
Maizena and Starch Co, (3) at p. 292*. The 
design, he said, “has ceased to be dis- 
tinctive of the goods of any particular 
person, and has become a design common 
to the trade in grey sheeting”; Ford v. 
Foster (4) at p. 628f. 

As regards the further evidence cf delay 
andjor acquiescence, the Judge held that 
this defence was not open to the defen- 
dants. He said that proof of constructive 
knowledge would be sufficient to discharge 
the burden which lay cn the defendants, 
and that there was good reason to believe 
that the plaintiffs must have known of the 
sale by the defendants of grey sheeting 
bearing the Nine Mongooses mark several 
years before. It had been openly sold in 
Burma since 1932 as was shown by the 
evidence of the dealers called by the plain- 
‘tiff himself, and with the exercise of the 
‘most ordinary diligence the plaintiff could 
have obtained knowledge of the import 
-and sale of these goods as long ago as 1932, 
It was held that this defence was not open 
to the defendants because their use of the 
“Nine Mongooses mark began in fraud. The 
learned Judge remarked that the defen- 
dants admitted that the plaintifs were 
‘doing an extensive business in the Nine 
Snakes mark before they adopted their 
mark, which was a colourable imitation of 
the plaintiffs’ mark, with the deliberate 
intention of attracting to themselves part 
of the plaintiffs’ trade. Mohideen Bawa v. 


(2) (1878) 7 Ch. D 721; 54 L J Ch, 395n; 38 L T 
(3) (1894) A 0275; 63 LJ PO112; 6 R 462; 11 RP 
È 
(4) (1872) 7 Oh. A 611;41L J Ch, 682; 27 L T 219; 
20 W R 818. 
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Rigaud Perfume Manufacturers (5) was 
cited to show that only a defendant who 
haa acted in ignorance of the rights or sup- 
posed rights of the plaintiff can set up the 
defence of acquiescence. 

The main grounds of appeal are: (1) That 
the plaintiffs had succeeded in establishing 
a right of exclusive user of the design 
Ex. A (2). That inspite of the plaintiffs’ 
objections the Judge failed to disallow 
evidence relating to the rights of the 
Japanese manufacturer who was not a party 
to the suitand about whom no reference 
was made in the written statement; (3) 
That the circular, Ex. 19, hade not been 
proved; (4) That the finding that the 
plaintiffs had been guilty of fraud was 
wholly unjustified as no plea of fraud was 
raised in the written statement and that 
the plaintiffs were taken by surprise 
by the defendant’s line of attack; (5) 
That the Judge confused the right of 
user of the Nine Serpents mark with the 
question ofthe user of the design of nine 
animals arranged in a circle, and (6) 
that in the written statement the defend- 
ants admitted the user and reputation 
of the plaintiffs’ Nine Serpents trade- 
mark; that their defence was really that 
the design of nine animals was common to 
the trade, that their own design was 
dissimilar to the plaintiffs’ and that the 
plaintiffs had been guilty of delay and 
acquiescence. 

In my opinion, all these grounds of appeal 
are fully justified. It is not necessary to 
refer in much detail to the evidence’; I 
would entirely adopt the learned Judge's 
remarks as to the features of the two 
trade-marks Exs. A and B. Itis porfectly 
clear, in my opinion, that the highly 
artificial mongoose design was a cdlour- 
able imitation of the snake design. 
Beyond this, it is abundantly apparent 
that the defendants’ motivein taking the 
design of a mongoose was to confuse its 
Burmese equivalent “Mweba” with the 
plaintiffs’ snake, or ‘‘Mwe”. The mongoose 
is an uncommon animal in Burma, and 
hardly known, if at all, in Lower Burma, 
though the name occurs in Burmese zats 
and fairy tales, There is evidence of the 
plaintiffs’ Burmese dealers that some of 
them do not even know what a mongoose 
is like. On this question of imitation of 
names, see Slazenger v. Feltham &Co. (6). 
It was held there that the word “demotic” 


(5) 10 R 133: 137 Ind, Gas, 391; A I R 1932 Rang. 114: 
Ind. Rul. (1932). Rang. 103. mee ars 


(6) (1889) 5 T L R 365; 6 R PO 534. 
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was an imitaticn of the word “demon”. The 
Maiman witnesses called for the defence 
tried to make out thal the Japanese dragon 
could have been called snake *Mwe” in 
Burmese. That of course was to support 
their case and show that the serpent design 
Was an imitation of the dragon but it 1s 
inconceivable that a Burman, whois used 
‘to the Burmese word for dragon nga 
and who sees dragons in every village 
monastery, could make such a mistake, 
nor was any questio put on this by the 
defendants to the plaintiffs’ Burmese wit. 
messes. ° 

Itis said that the plaintiffs’ dealers are 
not to be believed when they say that the 
use of the design of the Nine Mongooses 
and the use of the word ‘Mweba” or 
mongoose facilitated their passing off of the 
Mongoose mark as the Snake mark because 
they themselves are confessediy guilty of 
fraud, But, they merely say what is 
obvious on the face of it. These witnesses 
admitted that the defendants’ mark had 
been on the market since 1934. The evi- 
deuce of witnesses Nos. 3, 4, &, 9, 11, 13 and 
14 is mostly to the same eftect as to 
this and as to their passing off of the 
defendant’s goods as the plaintitis’. Ido 
not see how the plaintiff must necessarily 
have known cf tuese sales of the defend- 
ants’ goods in the jungle. Not a single 
question was put him on the point. He 
does not maintain any supervisory or 
collecting staff- there nor would it appear 
that he does so in Rangoon. Nor would he 
ordinarily have known of the defendants’ 
declaration of their. mark in the Kegistra- 
tion Office in 1931. There are abundaat 
indications in the evidence that the defend- 
ants ‘were umporting the Nine Alligators 
mark surreptitiously. This mark in its 
original form, 2, V, bore the ndme of the 
manufacturer, Adamjee Haji Oomar Moti- 
wala Bombay, and so could be traced, As 
I bave saia, the defendants ceased to 
import this brand for two years, in 1933 
and 1934. The alligators in the design Lad 
no jimbs or, at most, one very rudimentary 
one, and resembled snakes. It appears 
that aiter 1935 the defendants changed tue 
design of alligator, perhaps wLeu they 
thought it wouid Le sate to do so, and 
imporied a slightly diferent design, iix. 2 
B, this ume with iheir own name, Abduila 
Ally Muhanmad Motiwala, and not with 
that of the manufacturer's. ‘Ihese 
alugatuis have one fore and one mud 
leg but still the design is snake-like. It 
is quite clear irom the admissions of 
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defendants’ agent, D. W. No. 1, that he 
locks on these alligators, Ex B, as 
dangerous, and has imported them sur- 
reptitiously. 

Since the piaintifis’ action in June 1936, 
one consignment has been retained in 
Bombay. In the consignments that 
managed to get through, in spite of the 
plaintiffs putting the customs to watch, 
many of the bales were imported on 
sepalate invoices. This was obviously 
dcnesothatif one bale was opened and 
found to contain the Nine Alligator brand 
and all the bales cn that invoice were 
seized, then the bales on the other invoices 
would escape. Ii tLe defendants managed, 
as they must have done, io get their Alhgator 
brand surreptitiously through the Customs, 
there is no reason why the Nine Mongooses 
brand should not have similarly been 
surreptitiously imported. It must be re- 
membered that the manufacturer of the 
Mcngcose brand was not named on the 
sheeting, and that it would be difficult to 
trace him in Bombay unless a consignment 
was caught. As io the evidence for tLe 
defence, the defendants’ agent, Essa Haji 
Karim, D. W. No.1, admitted the plaintiffs’ 
user of (Ex. A) Nine Serpents maik ın the 
following terms: 

“In 1929 1 knew that the plaintifis were using 
Ex. A mark (nine serpents) on grey sheetings. | 
knew it also in 1930, 1931, 1932 and all succeeding 
years. In 1929, 1 knew that this mark Ex, A was 
known as ‘Mwe-ko-Gaung’ and 1 have known this 
throughout from 1960 up to date. In 1981, 1 only 
knew this much, that their maik was known as the 
‘Nine Serpents mark, and that it had acquired reputa- 
tion.” . 

This appears to me to be an unequivocal 
admission that ihe plaintifis had acquired 
the right to use Ex. A mark, though in 
crosseexamination, after the luncheon 
interval, the witness aid say that he cone 
tended that they had not acquired that 
right. As regards the trade-mark Ex. 6, 
this witness said that he stopped import- 
ing it after ihe end of January 1928. He 
made out vaguely, like other witnesses, 
that cther impoiters imported it in the next 
year, 1929, but no witness could prove that 
Le himself had done so, and the latest date 
of import proved was December 14, 1928; 
vide the invoice bcok and the evidence of 
the seccnd defence witness, Abdul Gany 
Almed, director of Karim Bris. According 
to the plaintiff, the Japanese manu- 
facwreis reiused to supply the Dragen 
brand in 19:9. ‘The first defence witness 
admitted that supplies ceased in 1928. 
‘Lhe reason he gave was tLatthe Japanese 
put up the price to an impossible Leight as 
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there was a great demand from Manchuria 
for the article. It matters little what the 
reason was. It isreally admitted that the 
Rangoon market was lost to the Japanese 
manufacturers from 1929 by their own 
action, and irretrievably lost when pro- 
hibitive duties were put on in March 1930 
and later. 

According to the second defence witness, 
the Dragon mark was called in Gujarati 
“Marking Nau Sap”—Nine Snake mark. 
It is possible that it was scecalled in 
Gujarati or Hindustani in default. of a 


‘proper word for dragonin these languages 


but the Burmese market is the great bulk 
of the trade and tkere is not the slightest 


.doubt that the Japanese mark was Called 


dragon (naga) in Burmese and not snake 


.(mwe). The third defence witness bought 


some of Ex. 6 on November 20, 1923, from 
the second defence witness. He sold his 
last piece on July 14, 1929. This witness 


admitted that sixty per cent. of his sales of 


grey sheetings were of the Snake brand. 
The fourth defence witness last imported 
Ex.6 in March 1928 (Ex. 31). The fifth 
defence witness was the secretary of the 
Maiman Association in 1936. This witness 
made out that Ex. 6 was imported until 
1929 or 1930 which is obviously untrue. It 
would seem from his evidence that the 


- plaintiff, a Hindu, and the defendant and 
‘ his Maiman witnesses are probably not on 


good terms as the plaintiff had sued five 
firms and given notice to twenty-five 


.Maiman firms abcutanother mark for which 


the plaintiff is the agent, the Three China- 
man mark. 

The sixth defence witness tried to make 
out that he was selling Ex. 6, the Dragon 


_ mark, on November 2, 1929, but it is clear 


from what is said by the other witness for 
the defendant (about a dispute over these 
goods between the plaintiffs and Shakcor 
Moosa), that what he was selling was not 
the Dragon mark at all but was the plaint- 
ifis' Snake mark and imported from Japan, 
Ex, 2-W. This witness ended by saying 
that he bad no personal knowledge of that 
quarrel about which he had spoken in 
examination: in- chief. 
witness also made out that Ex. 6 came in 
late. He said that it probably ceased 
coming in 1930, and that he had bought 
Ex. 6 from the plaintiff irom April 17, 1929, 
but he did not produce his books and the 


xeason he gave for saying that these gocds , 


were of Ex, 6 mark and not Ex. 2-W is no 
reason at all. This witness admitted that 
the plaintiffs’ nine serpent mark was known 
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as the standard mark. The eighth defence 
witness admitted that most customers 
bought by the mark. | f 

It is an amusing commentary on the 
proposition that the plaintif must have 
known of the importation of the nine mon- 
gooses mark (and every other mark), that 
most of these witnesses for the defence 
were cross-examined about the 30 odd nine 
animal or nine letter marks in the market, 
and confessed their own ignorance of a 
large number of these marks, nor is it 
correct tosay, as the learned, Judge did, 
that the mongoose mark was the most im- 
portant rival of the plaintiffs’ serpent mark. 
The nine alligators mark was coming in 
equal quantities with the mongoose mark. 
Wedonot know about the numbers im- 
ported of the other marks, but the impor- 
tations of the mongoose mark were only 
about one-eighth of the defendants’ serpent 


mark. The judgment of the trial Court is 


not consistent on this point. I agree with 
remark at p.4 that Ex. 6 brand was being 
imported in 1928, and some of it, perhaps 
a small quantity, must still have been on 
sale in the early part of 1929; but itis not 
correct to say as was said at p. 5, that it was 
imported i in 1929 or 1930. It is very doubt- 
ful, in my opinion, whether this Hx. 6 
mark was imported in any quantity after 
the middleof 1928, and I do not think it 
has been proved that the plaintiff copied 
the nine dragonsdesign by their Ex.2-W, 
Nine snakes design, while the nine dragons 
design was still being imported into Ran- 
goon. This would have been dangerous, 
and the Kanega Fuchi' firm would presum- 


. ably have been informed about it by a 


Japanese firm at Rangoon, which imported 
the nine dragon mark, the Japan Uotton 
and Trading Oo., and have taken action, 
had not the Japanese Company abandoned 
the mark. As regards Ex. 19, the contents 
and origin ofthis exhibit were admittedly 
mot proved, and I fail to see, therefore, how 
it could be used in evidence at all. What 
the defence say about it that one witness 
received it from his Kobe office and issued 
it to another witness must be disregarded. 
This brings me to one of the most im- 
portant features of this case. In my 
opinion Ex, 6, on which the defence was 
mainly found, and Ex. 13 were inadmissis 
ble in evidence They are notin the de- 
fendants’ affidavit of documents. The only 
thing remotely resembling Ex. 6 ‘is Item 
No. 11 in the defendant's affidavit of do- 
cumeats which is; “Sale notes for goods of 
nine dragons purchased by the defendants’ 


1939 


firm from Japan,” and that could have 
given no judication to the plaintifs of 
the line of defence set out. It might 
have referred, and shoald have referred 
to the defence raised in the writien 
. Statement that the mark of nine animal 
was publici juris. The same remark applies 
to Ex. 19. Not only were these two docu- 
ments Ex. 6 and Ex. 19, notin the affidavit 
nor disclosed in the written statement but 
‘they were not even produced at the first 
hearing. Exhibit lo was only produced on 
‘April 30,. 1937, $n cross-examination. 
Oider XL, r. 1, Civil Procedure Code says 
that parties snall produce at the first 
hearing of the suai, all the documentary 
evidence in their possession or power, on 
which they intend to rely, and r. 2 says 
that no documentary evidence which has 
ot been so produced shali be received at 
any subsequent stage of tne proceedings 
unless good cause is shown to the satisfac- 
tion of the Court ior the non-production 
‘thereof ; and tne Court receiving any suco 
eVidence shall record the reasons for Bo 
doing. No such reasons were recorded. 
‘The evidence was admitted in spite of the 
plaintifis’ objection. in my opinion this 
evidence should be in this case disregarded 
as inadmissible. The Appellate Court is 
. entitled to inierfere ın such acase where 
the trial Uourt has acted without discretion: 
Hart Kam v. Fort Kam (7). 
. Bucha rule is even more incumbent on 
‘the trial Courk where the documents pro~ 
duced are sought to be used to establish a 
charge of iraua against the plaintiff, and a 
, fraud not even agumbrated in the written 
statement. In this connection Mr, Olark 
‘for the appellants’ cites the following cases 
Sheikh Imaad Ali v., Kootby Begum (Bj, at 
_pugés lo*: "Fraud 18 noto be assumed 
upon conjecture, however probable.” 
‘Saush Chanura v, Satish Kantha hoy 19), 
“at p. 569] : “Hraud must be proved by es- 
tablished tacts or inierence legitimately 
drawn: Mohammad Mira Kavuthar ~V. 
` Savvasi Vijaya Raghunadha (1U), where it 
was held by their Lordsuips OI the Privy 
Uouncil tha: Lhe ground on which the High 


a? 7 Pat. 589; 110 Ind. Cas, 536; A 1 K 1928 Pat, 
ts) 


G3MIALG6 W R 24; 1 Buth. 124; 1 Sar. 227; 18 
E R 390 (P U). 
-. (9) 45 m L J 363; 73 Ind. Cas. 391; A I R 1923 
ee 73,23 UW N 324; 39 O Ld led; 33M L T zo 
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Court had proceeded had not been estab- 
lished by evidence on an issue between the 
parties, and that, therefore, the High 
Uourt's order could not be sustained. It is 
undeniable of course, that the trial Court 
could not base its decision on an allegaticn 
of fraud never set up by the defendants 
in their written statement, not in issue, 
and based on documents put for the first 
time in cross-examination to the plaintifis’ 
witnesses Claudius Ash Sons and Co, Lid, 
v. Invicta Manufacturing Co., Lid. (11). But 


‘the dearned Judge relied on M'Andrew v. 


Bassett (1), for the proposition ` that the 
plaintiff nad, in a passing off case, to 
establish aflirmatively that nis work was 
not copy of any other person's mark. ‘I'he 
passage cited (page 967 ibid) is this : 

“The essential ingredients for vonstituting an 
infringement of that right (the right to a trade 
mark) probably would beno other than these : (1) 
that the mark has been applied by the plaintifis 
properly, (i, e., to say), that they have not copied 
any other person's mark, and that the marks does 
not involve any false representation ; (2) that the 
article so marked is actually a vendible article in 
the market, and(3) that the defendants, knowing 
that tobe so, haveimitated the mark for the pur- 
pose ot passing inthe market other articles of a 
similar description. Al these ingredients, all these 
requisites, are tobe found in the case before me.” 

Lam unable to find any later case, and 
no case has been cited, where the first of 
these requisites has been quoted with 
approval. in what follows of the judgment 
there was no further reference at all to the 
first ingredient said to be essential to con: 
stitute an infringement nor in that case was 
there any question whatever of the coyping 
ofa mark. Tne learned Lord Chancellor 
appears to have been merely animadverting 
in general on what were the relevant mat- 
ters to decide in a trade-mark case.. What 
Was meant was clearly, that the plaintiff 
must prove, if challenged, and if proof is 
tendered tothe contrary that he has not 
copied his trade-mark, and by copying is 
meant, not merely copying a design, but 
copying a mark which isthe property of 
somebody else in the same trade; for a 
mark may be exclusive property in one 
trade and yet common or the exclusive 
property of another in other trades. Olearly 
ihis judgment does not vouch for the pro- 
position that in all cases the plaintiff must 
affirmatively establish that he has not 
copied his trade-mark, all that he ordinarily 
does or is required to dois tosay that he 
has adopted acertain trade-mark and has 
acquired ibe sole right to use it. It is only 
when challenged that he has to prove that 
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he has not copied it. It may also be, as is 
argued for the appellant, that if such a 
‘plea has been raised, the defendants would 
nave had to show ihat the plaintiffs’ user 
was deceiving the public. At all events, if 
the plaintiff nas shown that the Japanese 
.Company abandoned the trade-mark, then 
it does not appearto me that the plaintiff, 
-by appropriating it to himself successfully 
for some years and obtaining a reputation 
quite independent’ of the Japanese Come 
pany for his own goods with this mark, not 
as a manufacturer's mark, but ay an 
importers mark, is disentitled by his 
conduct from obtaining the assistance of 
the Oourt. It is clear to me that the 
Japanese Company did abandon their use 
of this mark as a manufacturer's mark in 
the, burma market. 

The cases cited by the trial Gourt for 
holding that the result of this abandonment 
is-that the mark has become publici juris, 
cleaily do not support any such proposition. 
These ate three cases where it was held 
that -three designations of “Eurek” 
“Maizema” and “Bank of England” had 
ceased tnrough disuse or by length and 
multiplicity of infringements to become the 
exclusive design of anyone and had become 
common to that trade. But there was no 
question in the present case of the distinc- 
tive feature of tne plaintifi's design having 
become commun to the trade, What rs 
common..to tue trade is the general design 
of nine animals, letters, etc., as the plaiauif 
has admitted throughout. 1 may add that 
no particular length of time is necessary 
for abandonment: vide Jagarnath & Co. 
v. Cresswell (12). 

In Daniel v, Whitehouse (13), at p. 140* 


it was said: i 

“It seems to me that ifa trade drops out of the 
UBG Of & PALLY seve ~and while that state of thing 
prevails another gains the reputation in the trade 
for goods made under the particular name, and 
his pame is associated with the mark and the mark 
associated with his name, so that all who deal in 
the” goods consider that when they see the mark 
they seethe goods made by the plaintiff, then the 
original position ofthe competitor using the same 
mark has practically disappeared.” 

Tnat wasa case.of concurrent user, but 

- the same remarks would apply in toe pre- 
sent case. 

It is said by the defendant-respundent 
here that proof of actual deception of tLe 
customer (not merely of the dealer) was 
necessary for two reasons, firstly, that there 


(12) 40 C 814; 22 Ind. Oas 372, 
F st” (1898) 1 Oh. 685; 15 R PO 134;67 L J Oh, 
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was no intent to deceive proved, quoting 
Lever Bros. v. Beddingfielu- (14), and, 
secondly, because the defendant's mark had 
been in the market for a long time, quoting 
Rodgers v. Roagers (15). I have held that 
the intent to deceive was obvious, Rodgers 
v. Hodgers (15) was a case where the de- 
fendanis had been manufacturing cutlery 
with the well-known Rodgers’ name on it 
for a great many years, some i0 or 50 years, 
and had described their place of business 
Norfolk Works, the plaintiffs’ place of 
business being in Noffolk Street. No doubt 
in that case- proof of actual deception was 
necessary. Tne present case depends on 
entirely different facts.e Where it is obvious 
that there was an intent to deceive. and 
the goods were, on the face of it, caleulated 
to deceive, no proof of actual deception is 
necessary. 

As regards acquiescence, | would agree 
with the trial Oourt that vhe defendants 
are not entitled to set upsuco a defence. 
No doubt had they been so entitled, and 
had tney proved that the plaintitis stood 
by knowingly and let them build up an 
important trade until it had become neces- 
sary to crush it, tnen the piaintilis would 
have been stopped by their acquiescence. 
But in the present cage there is no reason 
whalever, in my opinion, to believe that 
the plaintiffs knew of the defendants’ trade 
in the nine Mongoose -mark at ail. There 
cuuld therefore be no acquiescence: Weldon 
v. Dicks (16). Acquiescence is one aspect 
of delay. Delay will in itself, quite apart 
from acquiescence, be a bar toa suit, but 
only if such delay has caused a change in 
the subject-matter of the action, or brougat 
about a state of things where justice cannot 


be done; Erlanger v. New -Sombrere 
oe Co. (17). Such is not the case 
ere. * 


To sum up: ‘it appears to me that the 
ptaiotiiis have established ‘thei exclusive 
Tight to tne use of the nine Serpent mark. 
l am of opinion that tne defendants were 
not entitled in the pleading and on tte 
issues of tuis case to raise tue-plea that the 
niné Snake mark was an imitation of tHe 
nine Dragon mark, and that toe. plaintitis 
therefore could acquire no exclusive user of 
it. Had such a defence been aliowed, I am 
of opinion that, though the plaintiffs orr 

(11) (1899) 16 R P C 3; 80 LT 100. | 

(45) (1870) 31 L T 280; 22 W R 837. 

(16) (878) LU Ch. D 247; 48 L J Ob. 201; 39 L T 467; 
27 W R 639 
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ginally imitated the Dragon mark by their 
Snake mark, yet this was done when the 
Japanese Company abandoned the Rangoon 
market, and did not disentitle the plaintiffs 
to the right which they claimed. I would 
find that the defendants are barred from 
raising the plea of acquiescence, and that if 
they were not so barred, the plaintiffs had 
no notice of the defendants’ user and were 
not guilty of any delay in bringing their 
suit. The judgment and decree of the trial 
Court will have to beset aside with costs 
and there will bea decree that the plain- 
tiffe-appellants are entitled to the injunction 
-prayed for, to delivery up for the purpose 
of erasure, to an account of damages sut- 
fered for three years, starting from three 
years before the institution of the suit and 
for costs. The scale and amount of costs 
decreed in the trial Court will stand. As 
for costs in the Appellate Court, I assess 
these at 15 gold mohurs the first two days 
of hearing, and ten gold mohurs each suc- 
ceeding day in this Court. I see no reason 
_to certify for two Counsel. 

Baguley, J.—I agree with my learned 
brother and have little that I can usefully 
add. It seems to me that the respondent is 
bound to lose cn account of the fact that 
he was obviously imitating the appellant's 
mark, while the appellant had the right to 
use it as an importer’s mark. I have little 
-doubt that he started by getting the name 
“‘Mwebe” (mongoose)-as being the nearest 
he could get to “Mwe” (enake). He decided 
on a mongoose- because the names sounded 
Similar in Burmese. He did not, however, 
draw a mongoose; he drew a hybrid, which 
according to Professor Meggitt, is more of a 


weasel than a mongoose, the only feature of. 


a morgoose being that it has a mongoose’s 


tail attached. Having secured this hybrid. 


he. then put it into such a position that the 
animal could not have possibly attaiued 
without the aid of a dose of strychnine. 
Quite clearly, he was getting the name as 
near. as the name of the plaintifi's mark 
as he could, and the figure as near as the 
figure in the plaintiff's mark as he could. I 
also emphaize the point that when fraud has 
not been- pleaded and no issue has been 
framed upon it, it is impossible if fraud is 
raised for the first time after some of the 
plaintiff's witnesses have been examined, to 
compel the plaintiff to lose his case on the 
ground that his action has been fraudulent. 


D. Decree set aside. 
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MADRAS HIGH COURT 
Appeals Nos. 49 aad 239 of 1932 
December 13, 1937 
VENKATASUBBA Rao AND Aupur RAHMAN, JJ. 
N. N., R. M. LAKSHMAN OCHETTIAR 
AND OTHEES—A PPELLANTS 


versus 
N. N. L. RAMASAMY OCHETTIAR AND 
OPHERS— RESPONDENTS 

Trust—Creation of—Funds held in trust for 
particular purpose—Purpose failing or coming to 
end—Resulting trust of remaining funds, if created 
in faveur of contributors or their personal repre- 
sentatives—Suit by subscribers for recovery of their 
share—Limitation Act (IK of 1908), Art 120, applies 
—Time, when begins to run. 

Where funds are held in trust for a particular 
purpose, which fails or comes to an end, there 
arises a resulting trust of such funds ag remain, in 
favcur of the contributors or, if they are dead, 
their personal representatives. The unexpended 
balance belongs to the subscribers rateably, in 
proportion to their subscriptions. The liability to 
pay interest on the part of the subscriber with 
whom the funds are deposited, on the amount re- 
mainiog with him is not inconsistent with the 
transaction being in the nature of a trust. A suit 
by the subseribers of the fund brought to recover 
their shares in thefund is governed by Art. 120, 


Limitation Act, and time runs from the date when. 


there was a failure of the purposs and the resulte 
ing trust thereupon arose. 
(English case-law referred to.) 


As. against the decree of the Sub-Judge, 
Tuticorin, dated December 1, 1931.. 

Mr. D. Ramaswamy Iyer, for the Appel- 
lants. : : 

Messrs, M. Krishna Bharathi and S. 
Murugesa Mudaliar, for the Respondents, 

Venkatasubba Rao, J.—This isa some- 
what unusual kind of case and arises. out of 
a combination of səme thirty persons, 
owners of salt pans, whoassociated for the 
purpose of devising means of easy trans- 
port facilities, in respect of thair salt from. 
Arasedy Salt Factory to Taticorin. In 1909. 
they convened a meeting and passed a 
resolution that they were to subscribe Rs. 6 
per salt-pan ‘(there were about 3,000 salt- 
pans) and with the sum of about Ks. 18,000 
raised to construct a metalled road from 
Tuticorin to the salt factory. It was fur- 
ther resolved that in the first instance 
Re. 1 per salt-pan was to be subscribed, 
that the defendant's father Raman Oaeuty, 
one of the licensees, was to act as the 
treasurer and that the plaintiff and anotner 
were to look after and conduct the opara- 
tions. [t was further resolved that Raman 
Ohetty was to be liable for interest, on the 
sums with him, at nine annas per cent. 
per mensem. It is unnecessary to follow 
the history of this venture, for itis suffi- 
cient to say that after ‘prolonged negotia- 
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tions with various public or semi-official 
bodies, it was found that nothing could be 
achieved and the money raised remained 
more or less unspent. It may be maintained 
that the plaintiff and Kaman Chetty hada 
predcminant interest, the former owning 
1,400 and the latter 1,100 out of the total 
of 3,000 cdd salt-pans. There was a third 

“person, one B. Venkataramanajulu Naidu, 
who also had some substantial interest, 
owning as he did 700 pans, the interest of 
the remaining tweniy-seven persons being 
thus small. The plaintiff has filed this 
suit in a representative character, having 
obtained the Court’s leave under O. I, r. 4, 
Oivil Prccedure Code. The defendants are 
the sons of Raman Chetty, who died in 1929, 
The lower Court has curiously (it is un- 
necessary to discuss the grounds of its 
judgment) passed a decree in favour of the 
plaintiff for the entire amount held by 
Ramen Chetty, including his own share 
therein with interest at the stipulated rate. 

The principle applicable to actions of 
this sort may be shortly stated: where 
funds are held in trust for a paiticular 
purpose, which fails or comes to an end, 
there arises a resulting trust cf such funds 
as remain, in favour of the contributors or, 
if they are dead, their personal 1eplesenta- 
tives; 28 Hals. s. 1Uk; Godefrci-on Trusts, 
Edn. 5, p. 49; In re Abbott Funa; Smith v. 
Abbot (i) ard In re: British Rea Cross Balkan 
Fund; British Red Cross Society-v. Johnson 
(2). The unexpended balance belongs 
to the subscribers rateably, in proportion 
to their subscriptions: see the last men- 
tioned case. The defendants are the appel 
lants. That the plaintiff can recover his 

.own sbare on the principle mentioned 
above, is not now disputed. Nor does Mr. 
Sitarama Rao for the respondents contend 
thut there should be a decree for the entire 
amount, including even Raman Cheity’s. 
share, as tLe lower Court has decided. ‘Lhe 
only question that remains then is one of 
limitation. The first ccntenticn of Mr. 
Ramaswami Ajyar tor tLe appelianis does 
net require sericus notice. He ccniends 
that the case is not one of trust but must 
be viewed in the light of a deposit. For 
this, he relies upon tle fact that under 
the resolutions of 1909, the amcunts with 
Raman Chetty were to carry interest— 
which circumstance, it is suggested, shous 
that it was ccntemplated thar his position 
was io Le that cf a banker withuhuma 

u) (1910) 2 Ch. 326; 69L J Ch. 539; 48 W R 541.- 


(2) (914) 2 Ob, 419; 84 LJ Ch 29; 111 LT 1668; 
58.8 2755; 30 T L R 662, i 
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deposit is made. It is difficult to follow 
how the liability to pay interest on the 
part of Raman Chetty is inconsistent with 
the transaction being in the nature of a 
trust. Instead of the moneys being invesied 
with a third party, it was understood that 
Raman Chetty, being a member of the 
Nattukottai Chetty banking community, 
should retain them will himself and be 
liable for interest. 

The transaction then amounting as it does 
to a trust, it is arguedsby Mr. Sjtarama Rao 
that granting that s. 10, Limitation Act, 
which refers to express trustee; does not 
apply, time runs under Art. 122 from the 
date wken there wasa failure of the pur- 
pose and the resulting trust thereupon 
arose. This, in our opinion, is a sound 
contention and it has therefore to be ascer- 
tained when the venture was abandoned 
or the object became incapable of fulfil- 
ment. In 19.0 the plaintiff no doubt 
demanded from Raman Chetty the return 
of the amount due to him, on the footing 
that the venture come to an end, by reason 
of its having become impossible to prcceed 
with it. But this represents not the wish 
of the body of persons who associated, but 
of one single individual. Nor was it sup: 
posed “to be the final and irrevocable act 
of the plaintiff himself. For, we find that 
on December 29, 1924, a meeting was 
convened of the licensees (the members of. 
this bcdy) and one of the resolutions passed 
was to the “effect, that the construction of. 
a metalled road having become impractica:, 
ble, steps should be taken to have a trolly: 
line or to obtain a motor lorry. Among 
those that attended the meeting were the 
plaintiff and Raman Chetty and in token 
of their approval, they signed the proceed- 
ings. Here is a definite admission on 
Raman Chetty'’s part that the original 
purpcse had not come to an end or failed 
even should it be held that the abandoning 
of the metalled road constituted a devia- 
tion, it is difficult to escape the conclusion 
that Raman Chetty by reason of this 
resolution, held the moneys in trust. There 
is correspondence to show that till Jan- 
uary 18, 1929 (the date of Ex. F), active 
measures were being adopted for giving. 
effect 10 that resclution. That would quite 
suffice for our purpose, for the suit was 
filed within six years from then, 1. e. on 
January 17, 193i—the period prescribed . 
by Art. 120, Limitation Act. Tse contention 
therefore that the suit is barred fails, 

Then the form of the decree that has to 
be passed remains to be considered. It is 
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unnecessary to inquire whether in the 
evenis that have happened, the resort at 
the time of the filing of the suit, to O. |, 
r. 8, Civil Precedure Code, can be justified. 
For duridg the pendency of the appeal, the 
plaintiff died and in his place were brought 
on the record his personal legal represen- 
tative (respondent No. 2) and such of the 
original licensees as could be traced (res- 
pondenis Nos. 3 to 9), respondent No. 3, 
being B. Venkataramanjulu Naidu to whom 
reference has been mafie. There can be no 
difficulty in passing decrees in their favour 
severally fèr the propertionate amounts 
payable to them. Interest will be allowed 
at the stipulated rate, namely nine annas 
per cent. per mensem, till this date and 
thereafter at six per cent. on the aggregate 
amounts Decrees to that effect are ` accord- 
ingly passed. The defendants will file a 
statement in Court showing the amount 
payable to each of the respondent in pursu- 
ance of this judgment. The appellants will 
pay respondent No. 2 (the plaintiff's personal 


legal representative) his costs both here and 


in the lower Court on the- amount for 
which we have passed a decree in his 
favour. 

Nes, Order accordingly. 
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‘BOMBAY HIGH: COURT 
“Full Bench > -` 
>. First Civil Appeal No. 12 of 1937 
a November 16, 1938 © 
<7 BEAUMONT, C. J., KANGNEKAR AND 
E N. J. WADIA, Jd. 
- SAHEBGOUDA NINGAPPA PATIL 
if —DEFRNDANT—APPBLLANT 


` versus 
SHIDDANGOUDA NINGAPPA PATIL 
AND ANOTHER—P LAINTIRES— RESPONDENTS 
Hindu Law—Impartible estate — Succession — 
Natural son born to holder of watan property after 
adoption of son by him—Natural born son, whether 
entitled to succeed to Watan property to exclusion 
«of adopted son—Aaoption—-Bombay School—Legiti- 
mate son born after adoption—Share of adopted son 
ain father’s property. 
An adopted son gannot succeed to an impartible 
estate when there isa natural born son. 
Where a natural son is born to a person holding 
&-patikt wairan which is impartible estate, after 
«such person has adopted a gon, . the natural born 
«eon would be entitled to the honour ot primogeni- 
ture and precedence, the adopted son being counsi- 
«dered as a younger brother. The natural atter-born 
son is therelore entitled to succeed to the watan 
mproperiy to the exclusion of the adopted son, 
Pratapsing Shivsing v. Agarsungj: Haising): 2) and 
Gungadkar Bogla v. Hira Lal Hogla (3), referred 
to, Kamasamt Kamaya Naik v, Sundaralingasami 
Kamaya Naik (4), relied on. . 
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In Western India both in the Districts governed 
by the Mitakshara and those specially under the 
authority of the Vyavahara Mayukha, the right of 
the adopted son, where there is one legitimate son 
born after the adoption, extends only to a fifth share 
of the father’s estate on the principle that thé 
adopted son takes a fourth of the legitimate son's 
share. Giriapa v. Ningapa (1), followed. 

F.C. A. from a decision of the Sab- 
Judge, First Class, Bijapur, in O. 8. No. 
424 of 1935, 


Messrs. K. G. Datar and N. S, Anikhindi, 
for the Appellant. 

Messrs. G. R. Madthavi and K. R. 
Bengeri, for the Respondents. 


N. J. Wadia, J.—This appeal raises a 
very interesting question of Hindu Law 
as regards the rights of an adopted son 
and after-born natural sons with regard 
to impartible property. One Ningappa 
Bandeppa Patil adopted tke defendant 
Sahebgouda as his son in 1920. A 
registered adoption deed was passed, and 
as Ningappa was a watandar patil, the 
‘adoption was duly reported to the revenue 
authorities as required by s. 34, Bombay 
Hereditary Offices Act. Afterthe defend- 
ant’s adoption, two sons, Shiddangauda 
and Basappa, were born to Ningappa. 
They are the plaintifis in the suit, 
Ningappa died in April 1931. The pro. 
perty which he left behind him consisted 
of some lands, houses and movable pro- 
perty at Algurand an eight-anna share, 
in the palilki watan. On his death the 
name of the adopted son was entered in 
the watan register in spite of the protests 
of Girjabai, the mother of the minor 
plaintiffs. Then the plaintiffs through their 
guardian brought a suit for a declaration 
that they were the sole heirs to the property 
of their deceased father or, im the 
alternative, if the defendant was held to 
be an adopted son, that they were entitled 
to eight-ninths and the defendant to one- 
ninth of the movable and immovable pro- 
perty, and that plaintiff No. 1 was exclu- 
sively entitled tothe eight anna share in 
the patilki watan. At the trial the plaintiffs 
admitted the defendant's adoption and the. 
defendant admitted that the plaintiffs were 
the legitimate sons of Ningappa. The 
learned Judge decreed the suitin favour of 
the plaintifs holding that they were, 
entitled to eight-ninths of the property, 
and thatthe natural sons being a superior 
class of heirs, plaintiff No. J was exclusively 
entitled tothe. pattlki watan according to the 
rule of lineal primogeniture prescribed by 
s. 36, Bombay Hereditary Offices Act, 
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Against that decree the defendant has 
apposed 
he finding of the learned Judge that 


the defendant is entitled to only one-ninth 
share in the partible property, both movable 
and immovable, is not cballenged before 
us. That finding is bared on the text of 
Vasishtha that ‘when a son has been 
adopted, if a legitimate son is afterwards 
born, the son given shares a fourth part.” 
The text is capable of different interpreta- 
tions, but in Giriapa v. Ningapa ftl) it 
was held by Sargent, C. J.,and Telang, J., 
upon a review of all the authorities, that 
in Western India both in the Districts 
governed by the Mitakshara and those 
specially under the authority of the 
Vyavahara Mayukha, the right of the adopt- 
ed son, where there is one legitimate son 
born after the adoption, extends only toa 
fifth share of the father’s estate on the 
principle that the adopted son takes a fourth 
of the legitimate son’s share. 

The point which has been argued before 
us, and which is the only point in the 
appeal, is about the right to succeed to the. 
impartible property, the eight-anna share 
in the patilki watan. Section 36, Bombay 
Hereditary Offices Act, provides that when 
any representative watandar dies, it shall 
be the duty of the Ooilecior to register the 
name of the person appearing to be the 
nearest heir of such watanaar as repre- 

- sentative watandar in place of the deceas- 
ed watandar, and that in determining who 
is the nearest heir for the purpose of the 
section, the rule of lineal primogeniture 
sball--be presumed to prevail in the watan 
family. The question is whether the dee 
fendant or plaintiff No. 1 is the nearest 
heir according to the rule of lineal primc- 
geniture. Our attention has net been 
drawn to any decided case in which the 
question has been considered. On behalf 
of the appellant stress is laid on the well- 
established principle that the rights of 
‘an adopted son, unlesg curtailed by express 
texts, are in every respect the same as 
those of.anatural born son; Pratapsing 
Shivsing v. Agarsingji Raisingji (2). The 
text of Vasishtha to which reference has 
been made contains, however, an express 
curtailment of the rights of an adopted 
son where there is an after-born natural 
son. In Gungadhar Bogla v. Hira Lal 


(1) 17 B 100. 

(2) 46 I A 97; 50 Ind. Cas. 457; AIR1918 P O 
192; 43 B 778; 36 ML J 511; 17 A L J 522; 21 Bom. 
LR 498; 1 U PL RP O) 39; (1919) M WN 313; 
WLW 330; 24 OW N47; 27 M LT47(P O). 
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Bogla (3) where the contest was between an 
adopted son and an after-born natural son 
as regards the stridhan of their step- 
mother, Mookerjee, J., in discussing this 
text of Vasishtha observed that it referred 
only to the estate of the adoptive fathér and 
that it should be strictly construed and should 
not be extended to cases not comprised 
within its letter and beyond its trae spirit. 
In the case before us the dispute, however, 
does relate to the gstate of the adoptive 
father. If the share in the påtilki watan 
had been partible, defendant would have 
got a one-ninth share. The question is whe- 
ther by reason of its “being impartible the 
defendant is entitled to take the whole of 
it to the exclusion of plaintiff No. 1. Oan it 
be said that the adopted son and an after- 
born natural son rank as equal heirs to the 
estate of the adoptive father ? Taere is no 
text directly dealing with the rights of an 
adopted son and an after-born natural son 
to impartible property. Our attention has 
been drawn to a decision of the Madras 
High Court in Ramasami Kamaya Naik v. 
Sundaralingasami Kamaya Naik (4), in 
which the question has been discussed. The 
case related to succession to impartib’e pro- 
perty and was between sons born of mothers 
of the same caste but of different classes 
therein, and it was he'd that the right of a 
junior son by a tirst married wife, if she be 
of higher class, is superior to that of an 
elder son of a wifé of a lower class. After 
observing that the view taken was in ac- 
cordance with the analogies of General. 
Hindu Law as applied to partible property,: 
the learned Judges proceeded to consider 
what rale was suggested by analogy first to 
the existing Hindu Law of inheritance and 
next to the Hindu Law as it existed in 
early times when primogeniture conferred by 
the General Law certain special rights and 
privileges. Tney considered the cases in 
which the rival claimants are a legitimate 
junior son and an illegitimate senior son or 
an -after-born son and an adopted son. 
Dealing with the latter case they said 
p. 434*): ; 
“Turning to the case of a disputed succession to 
an impartible estate in which the rival claimants 
are an adopted son and the after-born legitimate 
son, it is stated in Dattaka Ohandrika, 8, V. 32, 
that among Sudras, they take equal shares in 
partible property. But the succession to impartible 
property, nevertheless, devolves on the after-born 


son in preference to the adopted son, the reason 
being that the adopted son is a substitute for the 


(3) 43 O 941; 34 Ind. Oas. 10; AI R 1917 Cal 
575; 23 O L J 372; 200 WN 489, 
` (4) 17 M 422, 
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aurasa gon, and that, when the latter comes into 
existence, he excludes the substitute. i 

This is the second exception to the general rule 
under which of two sons who may be entitled to 
share alike in partible property, one is the princi- 
pal or primary and the other asa mere gubstitute 
is a secondary son, and as such, excluded by the 
other, though his junior in years, from succession 
to impartible property. The succession of a legiti- 
mate son to an impartible estate in preference to 
an illegitimate son, and an after-born son in pre- 
ference to an adopted son does not rest on mere 
inference. In Dattaka Chandrika, 9, V. 26, a vedic 
text is referred to as ordaining that Kings shall 
not appoint to the empire any of the twelve des- 
criptions of sons which ¢ncluded also the adopted 
son and the son of a female slave, when a legiti- 
mate son existed.” 

This case went up in appeal to the Privy 
Council, but the detision of their Lordships 
affirming that of the High Court wan based 
upon the concurrent findings of the High 
Oourt and the trial Court that there was a 
valid custom prevailing among the Kum- 
bla zamindars whereby the son of a senior 
wife has a prior right of succession to a son 
by a junior wife although the latter may 
be the elder son. The view of the Madras 
High Court in Ramasami's case (4) has been 
referred to by Mayne, Hindu Law, Edn. 10, 
p. 262. Gourin his Hindu Code, Edn. 4, 
8. 63, p. 269, sars with regard to the 
limitation of the rights of an adopted son in 
favour of an after-born natural son : 

“Except in the case of a Sudra, the rights of an 
adopted son are, on the birth of an aurasa son, 
limited as follows :—He loses all rights to the 
performance of religious ceremonies; he is not 
entitled to succeed to an impartible estate in pre- 
ference to the aurasa son; his right of inheritance, 
in other cases, is reduced to a fourth share of the 
natural son.” ` 

The same view has been expressed in 
West and Bubler’s Digest of Hindu Law, 
Edn. 4, p. 1015. Ghose in his “Law of 
Impartible Property” (Tagore Law Lec- 
tures» 1904). p. 188, says : 

“Tt is also a rule of Hindu Law and the rule has 
been affirmed by a decision in Madras that the 
adopted son (though he can succeed like an aurasa 
son) cannot succeed to an impartible estate when 
there is an-(after-bern) awrasa son (or any diréct 
male descendant)." 


The Madras decision referred to is that 
in Ramasami Kamaya Naik v. Sundara- 
lingasami Kamaya Naik (4). Steela in 
his “Law and Oustoms of Hindu Castes 
within the Dekhan Provinces, subject to the 
Presidency of Bombay” says (p. 186) that 
in the case of son being born after one 
has been adopted, tke natural born son 
would be entitled to the honour of prim- 
ogenituie (Burepuna) and precedence 
(Man. Pan), the adopted son being con- 
sidered as a younger brother. The principle 
underlying the text of Vasishtha which 
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gives the adopted son only one-foùrth share 
of the aurasa son, implies that the adopte 
ed son, who is treated only as a substitute 
for an aurasa son, becomes on the birth 
of an aurasa son an inferior class of 
heir and must, as such, give place tn the 
natural son where succession to impartible 
property is involved. The view taken by 
us is supported by the Madras decision to 
which reference has been made, by the 
opinions of several authorities on Hindu 
Law, and by the custon prevailing in this 
Presidency. Ths learned Subordinate 
Judge has, in our opinion, rightly held that 
plaintiff No. 1 is exclusively entitled to the 
eight anna share in the patilki watan. The 
appeal is dismissed with costs. 


8. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1082 of 1935 
November 29, 1938 
FIQBAL AHMAD AND Baspat, Jd. 

RAM GHULAM AND OTHERS—PLAINTIpES-—- 
APPELLANTS 
versus 
RAM BHAJAN AND ANOTHER-— DREFBNDANTS 
—RESPONDENTS 

Agra Pre-emption Act (XI of 1922), a, 11—Person 
declared proprietor under s. 188, Agra Tenancy Act 
(III of 1926), when becomes proprietor—V endor 
only rent-free grantee on date of sale and his 
status not converted by suit under Agra Tenancy 
Act, whether petty proprietor within meaning of 
s. 1l—Pre-emption—Partial—Vendor selling three 
plots lying in three pattis to vendee who was only 
co-sharer in mahal—Suite for pre-emption by co 
sharers in respective pattis—Suits held did not offend 
against rule of partial pre-emption, 

A person declared to be proprietor under the 
provisions of s. 186, Agra Tenancy Act, becomes a 
proprietor only from the date of the declaration 
and not from any earlier period when be might 
have fulfilled the conditions laid down in s. 186. 

Hence, where on the date of the execution of a 
sale-deed the vendor is merely a rent-free grantee 
and his status has not been converted into that of 
a petty proprietor by reason of an appropriate 
suit brought under the Agra Tenancy Act, sucha 
vendor cannot be considered to be a petty pro- 
prietor within the meaning of s, 11, Agra Pro- 
emption Act Nannhu v. Thakurjt Maharaj (i), 
Gobind Rai v. Banwari Lal (2) and Sham Daa vY. 
Bahadur Singh (3), distinguished, Partab Bahadur 
Singh v. Bajrang Bali Stngh (4), referred to. 

A vendor sold three plots of land to the vendeo. 
These three plots lay in different pattis and each 
of the three plaintiffs who brought suits alleged that 
he was a co-sharer in one or other of these thres 
pattie and sought to pre-empt that portion of the 
property which lay inhis patti. The vendee was 
not a co-sharer in the pattis, but was a co-sharer 
in the makal alone, and on this ground the plaint- 
iis in the three suits alleged that they were entitl- 
ed to preference as against the vendeo ; 
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Held, that the suits could not be dismissed on 
the ground of partial pre-emption. The plaintiffs 
had no right of pre-emption against the vendee in 
respect of the shares in pattis other than their own 
and they could not sue for that portion of the 
property which did not lie in their own patti be- 
cause in respect of that they were in the same 
position as the vendee. | f 
- S. O. A. from a decision of the Additional 
Sub-Judge, Farrukhabad, dated March 12, 
1935. 

Mr. M. L. Chaturvedi, for the Appellants. 

Mr. Babu Ram Awasthi, for the Respon- 
dents. 
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Bajpal, J —Three suits for pre emption 
were filed in the trial Court by three 
different sets of plaintiffs, but they all 
related to a sale dated June 4, 1932, by 
Babu Ram in favour of Ram Bhajan. The 
property sold was three plots of land 
Nos. 959, 369 end 792. These tbree plots 
lay in different patiis and each of the three 
plaintifis alleged that he was a co-sharer in 
ore or other of these three paitis ard 
sought to pre-empt that portion of the pro- 
perty which lay in his patti. The vendee 
was not a co-sharer in the paitis, but wesa 
costarer in the mahal alone, and on this 
ground the plaintifis in the three suits 
alleged that they were entitled to prefer- 
ence as against the vendee. The trial Court 
did not consolidate the suits but passed 
separate decrees in each suit, although the 
-principal judgment was delivered in only 
one suit. By the judgment of the trial 
Court the suits were decreed and proper 
orders passed for the payment of pro- 
porticnate amounts of consideration. On 
‘appeal the lower Appellate Court was cf the 
opinion that the trial Couri should have 
consolidated the suits under s. 18, Agra 
Preemption Act, and disposed of them by 
a single decree. In this view, it heard a 
single appeal against the decrees in all the 
three suits and came to the conclusion 
that the plaintiffs were not entitled to pre- 
empt. 

A single appeal by the three plaintiffs 
has been filed in this Court and no objection 
has been taken by Counsel for the respon- 
dents to this procedure. The first point 
that was taken by the defendants - was that 
the suits by the plaintiffs offended the rule of 
partial pre-emption and the second point 
taken was that the sale was not a sale of 
any proprietary interest in land by a co- 
sharer ora petty proprietor and therefore 
no suit for pre-emption lay. As is clear, 
from what we have said above, the trial 
Court overruled both of these objections, 
but the lower Appellate Court upheld the 
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pleas taken in defence and dismissed the 
plaintiffs’ suit. In second appeal before us 
it is contended that the claims were not 
bad on account of the defect of partial pre- 
emption and that the sale was asale of a 
proprietary interest by a petty proprietor 
and as such the view taken by thelower 
Appellate Court was wrong. Tke appeal 
in the first instance came before the learned 
Chief Justice (Sir S. M. Sulaiman) and 
he directed that the case be laid before a 
Bench of two Judges and that ‘is how the 
case is before us, ° The learned Ohief 
Justice was of the view that the judgment 
of the Court below could not bes supported 
on the question of partial pre-emption, and 
we are also of the same opinion. | The 
plaintiffs and the vendee and the vendor 
ate all co-sharersin the same mahal, but 
the three sets of plaintifis are co-sharers 
in the same pattis in which part of the 
property sold is situate and each set -of 
plaintiffs claims preference as regards the 
share in his own patti over the defendant- 
vendee who is a co-sharer only in the mahal. 
The suits therefore cannot be dismissed on 
the ground of partial pre-emption. ~ The 
plaintifs had no right of pre-emption 
against the vendte in respect of the shares 
in pattis other than their own and they 
zould not possibly sue for that portion of 
the property which did not lie in their 
own patti because in respect of that they 
were in the same position as the defendant- 
vendee. 
On the next contention taken by the 
defendants, the learned Chief Justice did 
not express any definite opinion. It is 
submitted on behalf of the plaintiffs-appel- 
lants that the vendor was a petty proprietor 
and the property which he sold was a pro- 
prietary interest in land. It is conceded 
that the vendor is recorded only as a rent- 
free grantee, but it is said that as he fulfils 
the requirements of s. 186, Agra Tenancy 
Act, (Local Act ILI of 1925), as found by 
the trial Court, he is a proprietor and the 
property sold by him is proprietary interest 
in land. It is true that the trial Court went 
into this question and came to the conclusion 
that the land had been held rent-free for 
50 years immediately preceding the ¢om- 
mencement of the Act by two successors- 
in-interest to the original grantee, but the 
trial Court did not consider whether the 
provisions of s. 185 were applicable or not. 
This, however, is aminor point. The ques- 
tion that we have got to decide is whether, 
even when the conditions laid down in 
8. 186 are fulfilled by a rent-free grantee, the 
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Position of the rent-free grantee becomes 
that of a proprietor from the time that he 
fulfils the conditions or from the time when 
his suit in respect thereof has been brought 
under the provisions of s. 192, Tenancy 
Act, and a declaration made. Oertain cases 
were ‘cited before us, namely Nannhu v. 
Thakurji Maharaj (1), Gobind Rat v. 
Banwari Lal (2) and Sham Das v, Bahadur 
Singh (3) but the consideration of these 
cases makes it clear that they have little 
bearing on the point ip issue. 

We have come to the conclusion that a 
pérson declared to be proprietor under the 
provisions of s. 186, Agra Tenancy Act, 
becomes a proprietor “only from the date of 
the declaration and not from any earlier 
period when he might have fulfilled the 
conditions laid down in s. 186 of the Act. 
The words used in the section are: “Land 
held rent free.........shall be deemed to be 
held in proprietary right” and these words 
must be considered to have a different con- 
notation from words which may say that 
land is held in proprietary right. This is 
made further clear by the fact that sub-cl. 2 
says that the Court snall determine the 
revenue payable in respect of such land 
after the necessary declaration has been 
made. Section 192 provides for suits under 
ss. 1¢6, 187 and 183 and that also makes it 
clear that a declaration has got to be made 
by a Revenue Court and rent or revenue 
has to be assessed or the holder of the rent- 
free grant merits the penalty of ejectment. 
The case in Partab Bahadur Singh v. Baj- 
rang Bali Singh (4), was a case under the 
Oudh Rent Act, and the learned Judicial 
Commissioner (Mr. Ohamier as he then 
was) construed s.107-H. The phraseology 
of that section is very similar to the phra- 
Seology of ss. 185 and 186, Agra Tenancy 
Act, and it was held that the words ‘shall 
be deemed” and “declared” together with 
the provisions of s. 107-A (which correspond 
to. a certain extent with the provisions of 
6. 192, Agra Tenancy Act) make it clear 
that the holder of the land becomes the 
under-proprietor of it when a declaration is 
made in his favour and not before Ona 
considération of the provisions of ss, 186 
and J92, we have come to an independent: 
conclusion of our own that the defendant- 
vendor.cannot be considered in this case 

(1) 16 A L J 881; 46 Ind. Oas, 764; A IR 1918 
All, 23; 41 A 37, 

2) 18A L J 388; 58 Ind. Oas, 594; A IR 1920 
All. 163; 42 A 412, 

3) 19 A L J 89; 60 Ind. Cas, 831; A I R192] Al. 
195; 43 A 325. : 

(4) 110 O 187, 
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to be a petty proprietor within the meaning 
of s. 11, Agra Preemption Act, Local Act 
XI of 1922, nor can it be said that the sale 
deed of the plots in question conveyed a 
proprietary interest in land. A petty pro- 
prietor has been defined in s 4, cl. 7, Agra 
Pre-emption Act, as the proprietor of a 
specific plot of the land in a mahal, etc., 
and, as has been observed before, the 
defendant-vendor was only a rent-free 
grantee on the date when he executed the 
sale deed and his status had not been 
convetted into that of a petty proprietor 
by reason of an appropriate suit- brought 
under the Tenancy Act. In this view of 
the matter the judgment of the lower Appel- 
late Court is correct, and we dismiss this 
appeal with costs. : 
8. Appeal dismissed. 


ed 


MADRAS HIGH COURT 
Second Civil Appeal No. 261 of 1933 
August 16, 1938 
Wapsworta, J. 

PERIMI OHAKRAPANI NAIDU— 
APPELLANT 


versus 
MATTAPALLI VENKATARAJU AND 
ANOTHUBR—RESPONDENTS 

Tort—Damages, suit for~Suit, if lies against a 
person for damages resulting from erroneous deci- 
sion of Court unlesa malice ig proved—Suit for 
damages held did not lie. 

No action will lie against any one for damages 
resulting from an erroneous decision of the Oourt, 
merely because that person has set the Oourt in 
motion, provided that malice is not established. The 
defendant in such a case is only liable for the 
direct consequences of hia wrongful acts and the 
intervening act of an independent third person 
bound by law to make a judicial decision breaks 
the chain of causation. 

Plaintiff was obstructed by defendant from con- 
structing a temporary dam across an irrigation 
channel. After interfering with the making of thia 
dam, the defendant moved the Magistrate and pro- 
cured an-order under s. 147, Oriminal Procedure 
Code, restraining the plaintif from damming the 
channel and taking water to his land, The plaint- 
iff consequently had to file a civil suit to establish 
his right. Eventually, the plaintiff got a decree 
recognizing his right to the water and he then 
sued the defendant for damages for the loss of the 
crops which would have been harvested. The basis 
of his claim was the defendants’ action in procur- 
ing from the Court the order restraining the plaint- 
iff from taking water: 

Held, that the suit did not lie. Mina Kumari 
Bebi v. Surendra Narain (1), relied on, 


S. C. A. against the decree of the Sub- 
Judge, Cocanada, iu A. S. No.1170f 1930. 

Messrs. P, V. Rajamanar and K. Subba 
Rao, for the Appellant. i 
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Mr. Ch. Raghava Rao, for the Res- 


pondents. 
Judgment.—The defendant in this 
case appeals against the decree for 


damages caused to the plaintiff's land by 
the loss of irrigation facilities resulting 
from the action of the defendant in 
obstructing the legitimate construction of 
a temporary dam across an irrigation 
channel and in obtaining orders from the 
Courts which prevented the plaintiff from 
having the use of water to which he was 
entitled, pending Magisterial and Civil 
Court’s proceedings. There is no doubt 
about the facts. The obstruction was on 
August 31, 1934. “After interfering with 
the making of this dam, the defendant 
moved the Magistrate and procured an 
order under s. 147, Criminal Precedure 
Code; on November 21, 1924, restraining 
the plaintiff from damming the channel 
and taking water to his land, The 
plaintiff consequently had to file a civil 
suit to establish his right and he also 
applied for a tempcrary injunction against 
the defendant to restrain bim from interfer- 
ing with exercise of this right. The defend- 
ant opposed the grant of any such injune- 
tion and it was consequently refused. Even- 
tually, the plaintiff got a decree recogniz- 
ing his right to the water and he now 
claims damages forthe loss of the crops 
which would have been harvested in 
January 1926, January 1927 and January 
1928. 

This appeal has once been heard by 
Cornish, J., but the judgment, unfortunate- 
ly, was of no effect because one of the par- 
ties was dead at the time when the appeal 
was heard, Now, quite clearly the plain- 
tiffs claim for damages is based not on 
the original obstruction of the defendant 
in August 1924 which could not have 
affected the- crops grown at the end of 
1925, 1926 or 1927. The basis of the 
plaintiffs claim is the action of tha defens 
dant in procuring from the Uourt's orders 
which Had the effect of preventing the 
plaintiff from taking the water to which 
he was entitled. Ifso much be conceded, 
it is difficult to see how the damages 
accruing to the plaintiff can have been 
caused at all by the extra-judicial act of 
the defendant Assuming, however, that the 
defendant's act in obstructing the construc- 
tion of the dam was the first of a series 
of acts which together caused the damage, 
it is,I think, well established that no 
action will lie against any one for 
damages resulting from an erroneous deci- 
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sion of the Court merely because that per- 
son has set the Court in motion, provided 
that malice is not established: Mina 
Kumari Bebi v Surendra Narain (1). It is 
well-established that tha defendant is only 
liable for the direct consequences of his 
wrongful acts and that the intervening act 
of an independent third person bound by 
law to make a judicial decision breaks the 
chain of causation. When once it is 
established that the party moving the 
Court is not, in the absence of malice, 
responsible fcr the Odurt’s erroheous orders, 
it will be clear that.the order of the Court, 
even though erroneous and efen though 
passed at the instanee of the defendant 
is an act of a third party independent 
of the control of the defendant and bound 
to decide judicially. It is, therefore, a new 
act intervening and there is no chain of 
causation from the original actof the de- 
fendant which started the interference with 
plaintiff's rights. Itseems to me unneces. 
sary to say anything mcre. The case-law on 
the subject bas been fully discussed in the 
judgment of Cornish, J. which unfortunately 
became inoperative. I agree entirely wilh 
the reasoning in that judgment and allow 
the appeal and dismiss the plaictiff’s 
suit with costs throughout. Leave to appeal 
refused. 
N. 8. Appeal allowed. 


(1) 140 WN 96; 3 Ind. Cas. 12;10 O L J 226. 





BOMBAY HIGH COURT 
Second Civil Appeal No. 97 of 1937 
September 28, 1938 
Divatia, J. 

MADUBAI FRANOIS DAMEL—Daranpayt 
No. l AND OTUERS—APPRLLANTS 
versus 
VADILAL KASHIDAS AND oTARRS— 

e. PLAINTIFES— RESPONDENTS 

Negotiable Instruments Act (XXVI of 1881), as. 8, 9 
—Execution of pro-note in favour of joint family 
firm-—Members comprising firm at time of execution of 
pra note, whether holders of note—Suit on note by such 
members—Maintainabtility of. . 

Wherea promissory note is executed in favour of 
joint Hindu family firm, a suit on such pro-note can 
be brought by all the individual members who com- 
prisedthe firm at the time of the execution of the 
pro-note, Such members can be said tobe the holders 
of the note or holders in due course under ss, § and 9, 
Negotiable Instruments Act. Pease v. Hirst (4), 
referred to. Harkishore Barna v. Gura Mia (1), 
Kamalakant.v. - Madhavji (2) and Shanteram v. 
Shanteram (3), distinguished. 


Messrs. Purshottam Tricumdas and N. M. 
Hungund, for the Appellants, ` 
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Messré G. N. Thakor, V. K. Partap and 
5. A. Merchant, for Respondents Nos. 1 to 4. 

Judgment.—This is an appeal by some 
of the defendants against a decree in an 
administration suit in favour of the plain- 
tiffs. The suit was for the administration 
of the estate of one deceased Francis 
Pascol Damel. The principal property 
which the plaintifs asked the Oourt to 
administer was a debt owed by the deceased 
to the shop of Kashidas Ambaidas under a 
promissery note of Rs. 2,401 passed by the 
deceased Francis on e September 18, 1931. 
This shop of Kashidas Ambaidas was a 
joint famy business and after the pro. 
missory note was .passed there was a 
partition among the members constituting 
that joint family firm and the suit note 
fell to the share of plaintiffs Nos, 1 and 
2. Originally, the suit was brought by 
these two plaintiffs and the other members 
of the firm were made defendants along 
with the heirs of the deceased Francis. 
Subsequently, however, an application was 
given (and it was granted) to transpose 
the remaining members of the family, 
‘who had heen impleaded as defendants, 
as plaintiffs, with the result that all 
persons constituting the joint family firm 
of Kashidas Ambaidas were shown 
as plaintiffs. The principal ‘contention of 
the defendants was that the plaintiffs had 
no right to sue’on the promissory note. 
That contention has been negatived by 
both the lower Courts and an adminis- 
fration decree has been passed in favour 
of all the plaintiffs in which the whole 
account between the parties including 
the promissory note is ordered to be 
taken under the Dekkhan Agriculturists’ 
Relief Act. 

In" this appeal, it is contended. on behalf 
of the appellants that the plaintiffs as in- 
dividual members of the joint family firm 
had no right to bring this administration 
suit and therein ask for the recovery of 
the amountofthe promissory note. Their 
case is that although the suit is in form 
an administration suit, in substance, it is 
a suif on the promissory note and that 
such a suit could be brought only by the 
person to whom the promissory note was 
passed; that the note was passed to the 
firm of Sha Kashidas Ambaidas and not to 
the plaintiffs individually, and that the 
shop being the holder of the promissory note 
and there being no endorsement on the 


note in favour of the plaintiffs, the suit as- 
brought by the plaintiffs and not by the. 


firm was not maintainable, A number of 
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authorities have been cited on both sides, 
but none of them touches the exact point 
to be decided inthis appeal. It has been 
held, for instance, in Harkishore Barna v. 
Gura Mia (1), and other cases, that it is 
the holder of a promissory note who alone 
is entitled to maintain a sniton the note 
and that a true owner, who is not a holder, 
cannot maintain a suit on the note, even 
though the holder is admittedly his 
benamidar and is made, a party to the 
suit. It has also been held by our Court 
in Kamalakant v. Madhavji (2), that where 
a promissory note was passed in favour 
of a deceased Hindu, his son could not 
sueto recover its amount in a dual capa- 
city, namely as the sole surviving co- . 
parcener of a joint and undivided Hindu | 
family of which he and his father were 
members, or, in the alternative, as the 
sole heir and legal representative of his 
father. That proposition has been approved 
ina later case, viz., Shantaram v. Shantaram 
(3), where it is further held that although 
co-parceners as such could not sue on 
the note, they could recover on it as 
legal, representative of the deceased 
manager on production of a succession 
certificate, and that on the strength of 
the . certificate they could file a suit to 
enforce the note. 

All these decisions, however, are not of 
direct assistance in the disposal of this 
appeal. In the present case, we have not 
the ċass of a co-parcener filing a suit on a 
note passed to another co-parcener, but 
the note is passed to the joint family 
firm, and the suit is brought by all the 
members constituting that firm at the time 
when it was passed. If, therefore, the 
plaintifis can be said to be the holders 
of the note or holders in due course 
under s3. 8 and 9, Negotiable Instruments 
Act, they would certainly be entitled to 
bring this suit, and the principal question 
therefore is whether the plaintiffs fall 
within these two definitions. Now, s. 8 of 
the Act, whichde‘ines the term “holder of 
a promissory note”, applies to any person 
entitled in his own name to the possession 
thereof and to receive or recover the 
amount due thereon from the parties 
thereto. Section 9 says that the term 
“bolder in due course” means any person, 

(1) 58 0 752; 131 Ind. Oas. 570: AI R 1931 Cal 387; 
5301; J 37; 35 OW N 53; Ind. Rul, (1931) Oal 


458. 

(2) 37 Bom. L R 405; 158 Ind. Oas. 145; A IR 1935 
Bom. 343; 59 B 573;8 R B 109. 

(3) 40 Bom. L R 964; 178 Ind. (as. 423; A I R 1938 
Bom. 451; 11 R B 163. . 5 st : 
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who for consideration becomes the possessor 
of a promissory note, or the payee, or 
indorsee thereof. Now, the joint Hindu 
family firm to which the promissory note 
is passed is not an ordinary partnership 


arising out of a contract and is not governed 
by O. XXX, Civil Procedure Code. It has, 


no doubt, certain incidents of an ordinary ` 


partnership, but in certain material respects 
it differs from such partnership. A joint 
family firm goes generally by a family. 
name and that is a compendious name 
which includes all members of the femily 
firm. Such a firm therefore means the 
individuals who constitute the firm, and 
in my opinion, apart from the individuals 
Gomposing that firm it has no separate 
legal entity. Even if the firm were an 
ordinary frm and not a joint Hindu 
family firm, it would be open to all the 
partners constituting that firm to bringa 
suit ona premissory note passed to that 
firm. In an-old case, Pease v. Hirst (4), there 
are certain observations which skow that 
where a promissory note is passed to a firm 
or company, a suit could be brought by 
the individual partners composing that 
firm at the time when the note was passed. 
[t was contended in that case that the 
action which was bronght by the four sur- 
viving individuals who constituted that 
company to which the note was given, had 
no right to bringa suitonit butit was 
held that the action was rightly bronght 
in the names of the members composing 
the firm to which the note was given. It 
is conceded—and rightly conceded on 
behalf of the appellants—that if the note 
had been endorsed in the name of the 
plaintiffs, they could have brought the 
present suit, but then the question is, 
who would have endorsed the note? The 
note being passedto the joint family firm, 
eithér the manager or all the members 
could have ‘endorsed it in favour of the 
members constituting the firm, and there- 
fore the endorsers and the endorsees would 
be the same. It may be that the 
endorsement could be made by the firm, 
but that doés not necessarily mean that 
the persons who ccmposed the firm had 
no right tothe promissory note. They and 
they alone were interested in the pro- 
missory note and they were the holders 
thereof. I da not see any difficulty there- 
fore in coming to the conclusion that the 
plaintiffs, who constitute the firm, were 
holders thereof, and that the lower Court 
4) (1829) 10 B & O 122; 5 M & Ry. 88: 
x? 4; RRR 343; ERS OS ETOS 
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was right in holding that they had the 
right to bring this administration suit ask- 
ing for the relief of accounts including the 
promissory note. The decree of the lower 
Appellate Court is, therefore, confirmed and 
the appeal is dismissed with costs. f 


8 Appeal dismissed. 


LAHORE HIGH COURT 
First Civil Appeel No. 453 pf 1936 
January 5, 1938 
Jat LAL AND DALIP SINGH, JJ. 
SHAM SINGH—Ptalntivr—APPELLANT 


versus 
JAGAT SINGH AND ANOTHER —DERBNDANTS 
— RESPONDENTS 

Appeal — Jurisdiction — Suit for declaration by 
collateral that alienation, the consideration for 
which waa Rs. 13,000 was without consideration and 
legal necessity and not bindiug on him — Trial Court 
dismissing suit — District Judge holding that con- 
sideration to extent of Rs. 6,608 was for legal neces- 
sity—District Judge, if can pass decree. $ 

The plaintiff collateral brought a declaratory suit 
alleging that a certain alienation, total consideration 
of which was Rs. 13,000 made was without considera- 
tion and legal necessity and therefore should not 
affect hisreversionary rights. The trial Court held 
that the plaintiff was a collateral of the vendor, that 
the property was ancestral but that the alienation 
was made for .consideration and valid necessity 
except fora sum ofks. 1,500 or thereabouts, and as 
the total consideration was Rs. 13,000, he refused to 
set aside the sale and dismissed the plaintiff's suit 
with costs, On appeal the District Judge held 
that consideration to the extent of Rs. 6,608 was 
alone proved to befor necessity. But the District 
Judge was of opinion that asthe sum of Rs. 6,608 
was outside his appellate jurisdiction, he was 
not entitled to pass such a decree and therefore 
he returned the appeal to the plaintiff for presenta- 
tion tothe High Court: 

Held, that the District Judge had jurisdiction to pass 
a decree setting aside the sale and fixing the charge - 
on the property at the sum of Rs. 6,608, Jagdish°Ram 
v. Chinto (2), relied on. Ganga Ram v. Hakim Rat 
(1), distinguished. 


F. ©. A. from the decree of the Senior 
Bao mage; Jullundur, dated March 6, 
1935. a 


Bawa Sant Singh, for the Appellant. 

Mr, Fi, C. Mital, for the Respondents, 

Dalip Singh, J.—In this case the plaintiff: 
brought the usual declaratory suit alleging. 
that’a certain alienation made was with- 
out consideration and legal necessity and 
therefore should not affect his reversicnary 
rights. Tne trial Court held on the plead- 
ings of the parties that the plaintiff was a: 
collateral of the vendor, that the property 
was ancestral but that the alienation was 
made for consideration and valid necessity 
except for a sum of Rs. 1,500 or. there: 
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abovts, ‘and as the total consideration was 
Rs. 13,000 he refused to set aside the sale 
and dismissed the plaintiff's suit with costs. 
On appeal to the learned District Judge, he 
held that consideration to the extent of 
Rs. 6,608 was alone proved to be for neces- 
sity and that if he had jurisdiction to 
pass a decree, he would have decreed the 
plaintifi’s suit and held that the land was 
subject only to a charge of Rs. 6,608 qua 
the plaintiff's reversionary rights. But the 
learned District Judge was of opinion that 
as the sum. of Rs 69608 was outside his 
appellate jurisdiction therefore he was not 
entitled toe pass such a decree on the autho- 
rity of Ganga Ram, v. Hakim Rai (1) 
and therefore, he returned the appeal to 
the plaintiff for presentation to the High 
Court. 


The plaintiff has row presented this 
appeal in the High Court asa first appeal 
but he challenges the order of the learned 
District Judge and contends that the juris- 
dictional value being fixed under the Suits 
Valuation Act at thirty times the jama of 
the land, Ganga Ram v. Hakim Rai (1) 
has no application and the learned District 
Judge had jurisdiction to pass a decree 
setting aside the sale and fixing the charge 
on the property at the sum of Rs. 6,608. It is 
conceded by the learned Counsel for the 
respondents that Ganga Ram v. Hakim Rat 
(1) does not apply to the case, that being 
a case of a suit for accounts in which a 
tentative value is first fixed by the plaintiff 
and the decretal amount may vary con: 
siderably from the tentative value fixed by 
the plaintiff. The learned Counsel for the 
appellant has cited Jagdish Ram v. Chinto 
(2) as an authority for the proposition that 
the Idarned District Judge had jurisdiction. 
In the circumstances I am of opinion that 
the contention of the learned Counsel for 
the appellant is correct and the learned 
District Judge had jurisdiction to pass the 
decree which he would have passed but 
for his finding that Ganga Ram v. Hakim 
Rai (1) barred the passing of such a decree. 
I would therefore accept the appeal and 
remand the case to the learned District 
Judge to pass such decree as he considers 
fit in the case. Parties have been directed 
to appear before the learned District 
Judge on February 1, 1938, and obtain 
a date. Stamp on the appeal will be 
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1; TR.L 192 (FB). 
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refunded and other cosis will abide the 
event. 

Jal Lal, J.—I agree. 

D. Appeal allowed. 


— 


PATNA HIGH COURT 
Oriminal Appeal No. 124 of 1938 
August 22, 1938 

Monamap Nook AND 
ROWLAND, JJ. 
AJAB NARAIN SINGH~—Acousgp— 
APPELLANT 
versus 
EMPEROR—Opposire Party 

Penal Code (Act XLV of 1869), ss. 96, 100, 108— 
Right of private defence of property and person— 
Persons stealing grass from land of accused's brother 
— Party of accused pursuing them and trying to seige 
grass—Free fight ensuing—Two persons of accused's 
party receiving grievous hurts—Accused's party re- 
turning—Other party following them and continuing 
assault—Accused frin with shot gun and one person 
dead—Accused held had right of private defence of 
property and person—His act came within exception 
to 3, 96. 

The brother of the accused was a lessee of a 
certain island which produced a sort of thatching 
grass. A number of Ahirs of a neighbouring village 
had gone with boats to this island, had cut a 
quantity of the grass and were taking it back to 
their village. The accused partycame in their own 
boat in pursuit and tried to seize the bundles of 
grass. The Ahire resisted and there was a free 
fight between the parties. The party of the accus- 
ed failed to recover the bundles. They were driven 
off and six of their number received injuries, those 
on two persons amounting to grievous hurt. The 
accused party took to their boat. The Ahirs, how- 
ever, advanced through water towards the boat armed 
with lathis and the assault on the party of the 
accused had not ceased but continued in form of 
pelting with brickbats and was likely to assume 
the form of physical seizure of the boat and fur- 
ther attack with Jathis. The Ahirs were about 
25 feet from the accused's boat. The accused fired 
three shots with a shot gun as a result of which 
one person received a simple hurt, other a grievous 
hurt and the third one died of injuries : 

Held, that in view of the fact that injuries on 
two of the accused party were grievous, there wag 
a right of private defence of property which under 
s. 103 of the Penal Code, extended to the causing 
of death to the wrong doers, the offence being not 
merely theft but robbery within the definition in 
s. 390 because the offenders in éarrying away 
property obtained by theft for that end had volun- 
tarily caused hurt. There was, likewise, a right of 
private defence of the person which under s, 100 
extended to the voluntary causing of death, the 
assault being such as caused the grievous hurt, 
The accused did not exceed the right of private 
defence and the act was done by the accused in 
exercise of the right of private defence and was 
within the general exception in 8. 96 of the Oode, 
[p. r12, col 2.) 


Or. A. from a decision of the Sessions 
Taes of Saran, Ohapra, dated June 1, 
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Messrs. Nageshwar Prasad and R. J. 
Bahadur, for the Appellant 

The Assistant Government Advocate, for 
the Orown. 

Rowland, J. — In this case fourteen 
persons were put on their trial on charges 
of murder, riot and other offences before 
the Sessions Judge of Saran with four 
assessors. All the assessors were of opinion 
that all the accused were not guilty and 
should be‘acquitted. Thirteen of the aceus- 
ed were acquitted but one only Ajab 
Narain Singh has been convicted under 
ss. 304 and 326 of the Indian Penai Code 
and is the appellant before us. 

It has been found by the Sessions Judge 
that the appellant's brother Shivanandan 
Singh is lessee of an island called Jazira 
No. 36 which is a Government estate in 
Ballia district within the river Sarju, 
otherwise known as Gogra. The island, 
produces asort of thatching grass called 
kusaila. A number of Ahtrs of Semaria 
had gone with a boat or boats to this island 
had cut a quantity of the kusaila and 
were taking it back to their village which 
is on the north bank of the river Sarju 
and is in Saran district. The accused 
party came in their own boat in pursuit 
and tried to seize the bundles of grass. The 
Ahir» resisted and were reinforced by others 
from Semaria village which is inhabited 
by about two thousand houses of that 
caste. The party of the accused failed tc 
recover the bundles. They were driven off 
aod six of their number received injuries, 
those on two persons amounting to grievous 
hurt. The accused party tiok to their 
boat from which shots were fired with a 
shot gun taking effect on three persons 
Dipa, Bilas and Ratan of the party of the 
Ahirs. The injuries on Dipa, though 116 
pellets are said to have hit him, amounted 
only to simple hurt; Bilas was struck by 
14 pellets but among the injuries was one 
amounting to grievous hurt. Ratan re- 
ceived injuries to which he succumbed. 

The trial as usual io such cases was 
embarrassed by neither side making an 
altogether candid disclosure of the facts, 
Tbe prosecution witnesses manifestly were 
out to exaggerate and make the most of 
the case sgainst the accused and in parti- 
cular were interested to maintain that they 
had rights in the kusaila grass, They 
were interested to conceal or minimise acts 
of violence done by their own party such 
as might afford justification or extenuation 
for the fring by the accused’s side. On the 
accused's side it must have been well 
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enough’ known to the whole of the. accused 
party who fired the shots from the gun; 
but this has not been disclosed. Ajab 
Narain, who, according to all the direct 
evidence, himself fired the gun, has stated 
that after firing one blank shot in the air, 
he dropped the gun and some other person 
may have taken it up and fired it. He 
had, however, on the same day sent a 
telegram to the District Magistrate at 
Ohapra in which he said: “I had to open 
firing in self-defence”. The Sessions Judge 
has found on the evidence that the gun was 
fired by the appellant Ajab Narain, and 
there is no doubt that the evidence fully 
supports this finding. 

In appeal Mr. Nageshwar Prasad could 
not seriously press his objections against it 
and was more concerned to maintain that 
on the facts found the Sessions Judge 
should have acquitted this appellant on the 
ground that whatever he did was within 
the right of private defence both of person 
and of property. The learned Judge in 
somewhat lengthy and undoubtedly careful 
judgment has disclosed the difficulty that 
he felt in coming to a conclusion on this 
point. Examining the matter with refer- 
ence to the several stages of the occurrence, 
he has held that the diara men (i. e accused's 
party) would have been too late to save 
their property had they waited to have 


.récourse to the protection of the public 


authorities. It seems to be, therefore, his 
view that the diara men had a right of 
private defence of property which entitled 
them to use all necessary force for the 
purpose of recovering the grass bundles 
from the Ahirs in the small boat. As to 
the lathi tight that then followed, he has 
pointed out that six persons of the accused 
party received injuries and three on the 
Semaria side received very trivial injuries. 
On that finding and in view of the fact 
that injuries on two of the accused party 
were grievous, there was aright of private 
defence of property which under s. 103 of 
the Indian Penal Code might extend to the 
causing of death to the wrong-doers, the 
offence being not merely theft but robbery 
within the definition in s. 390 because the 
offenders in carrying away proparty obtain- 
ed by theft for that end had voluntarily 
caused hurt. There was likewise a right 
of trivate defence of the person which 
under s. 100 of the Indian Penal Code 
might extend to the voluntary causing of 
death, the assult being such as might reason- 
ably cause the apprehension that death or 
grievous hurt would otherwise be the 
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consequence of such assault. When grievous 
hurt to two persons was actually caused, 
it cannct be disputed that grievous hurt 
was to be apprehended. But the pro» 
secution witnesses in their evidence have 
set up allegations tending to show 
that the fring by Ajab Narain was not 
done in the course of free fight which 
was continuing right up tothe time of the 
firing but that the rioting on the part of 
the Ahirs had ceased and the accused 
party had ‘retired to the safety of their 
boat and were not being further molested 
or in danger of molestation when Ajab 
Narain, perhaps for*revenge, fired on the 
Ahirs. The majority of the witnesses 
examined for the prosecution are of the 
Ahir caste, and this itself raises some 
presumption of their being not impartial 
Witnesses, .a presumption which is by no 
means dispelled by a perusal of the tenor 
of their depositions. There is no defence 
evidence and the argument forthe appel- 
lant rests in the main on admissions 
made by one or other of the prosecution 
witnesses at earlier stages of the investi- 
gation and commitment inquiry. The 
Sessions Judge applied himself to the 
question whether the boat of the accused 
was still in danger, but he seems to have 
found a difficulty in making up his mind. 
At one place he says: “It is clear that 
the boat had not gone into deep water 
and was not beyond the reach of the Ahirs 


who were standing in the water;” and he- 


refers to the evidence of Deyali Ahir 
(P.. W. No. 9) as showing thatthe distance 
from which firing was opened could not have 
been more than twenty-five feet. Elsewhere, 
howeyer, he expressed himself as not con- 
vinced that the Ahirs were within striking 
distance of the boat, He also expressed 
a doubt whether there had been tnrowing 
of brickbats, That the Ahirs were ,s0 
near the boat as to be able to strike 
with lathis, is not, I think, the case even 
of the accused whose argument here has 
been that the Ahiis were advancing towards 
the boat and that if Ajab Narain waited 
till they were so near as that, it would 
have been too late. If the accused can 
establish that much, tLe right of private 
defence must be conceded. Now, it 
appears in the evidence before the Con- 
Mitting Magistrate of Sheopujan Pathak 
(IP. W. No. 45) that about ten of the Ahirs 
had gone knee deep in. the water, seven 
or eigni of them being armed with lathis and 
thdt those Ahirs might have gone into 
the water to caich the men in the boat with 
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whom they had a qtiarrel. Sheopujan resiles 


from this in Court, but what he has said 
in the commitment proceedings is evidence. 


As regards statements by other witnesses 
in the main, the defence has to 
rely on admissions to the Sub-Inspector, 
Mahesh Singh (P. W. No. 44) told the 
Sub-Inspector that the fat man (Ratan) 
was advancing towards the boat with a 
lathi. This witness has also admitted 
that he saw brickbats being thrown at 
the boat by persons on the bank. If 
that is so, assault on the accused party 
was in fact continuing right up to the 
moment of the firingoftheguao. Similarly 
Abdul Aziz (P. W. No. 18) “when asked 
by the volice what the injured men 
were doing, has said that they were 
running towards the boat of those men 
in water. Bilas, son of Khobari, who is 
one of the injured men, said that the 
Semaria men had rushed into the water to 
assault the diara people; and Sundar Ahir 
had toid the Sub-laspector that Ratan and 
other injured persons had gone into knee- 
deep water to assault the accused persons. 
Dipa, another injured person, had said 
that Ratan, Bilas and himself had gone 
ahead in the water to assault the accused. 
Dipa had also said that brickbats were 
thrown. ‘There are other similar admissions 
by other witnesses to the Sub-Inspector, 
is not necessary, I think, to 
make an exhaustive list of them. I think 
these admissions taken with the circum- 
stances are sufficient to establish that in 
fact the assault by the Ahirs on the party 
of the accused had not ceased.. It was. 
apparently continuing in form of pelting 
with brickbats and was likely to assume the 
form of pysical seizure of the boat and 
further attack with.lathis. That being so, 
I think thatthe right of private defence 
did not cease to be available to Ajab 
Narain up to and including the time when 
he fired the three shots. 


It is suggested for the prosecution that 
assuming the right of private defence 
might have extended to firing one shot; 
the accused should not bave continued 
firing when perhaps one shot might have - 
been sufficient. It is impossible to say that 
one shot or two shots would have been 
sufficient to drive off the mob. The injuries 
on Dipa and Bilas are all in the region 
between the right hand and the right 
ehoulder and the neck, and tke doctor has 
said that such injuries might have been 
received from a gunshot if the person 
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injured had been holding up his arm to 
throw a brickbat. 

As regards Ratan, the pointis not quite 
so simple, for his injuries appear to have 
come not from front but from behind, the 
left buttock being apparently the central 
point. Had Ratan been the only assailant 
or possible assailant, one might infer from 
this that he had turned back on seeing 
the injury on Bilas or Dipa and that there 
was no further excusefor firing on him. 
But he wasa member and a leading mem ber 
of the mob which might still have been ade 
vancing, and I am not, in the circumstances, 
Prepared to hold that the right of private 
defence was exceeded in firing on Ratan. 

In my opinion, the appellant ought to 
be acquitted on the ground that his action 
was done in exercise of the right of private 
defence and is within the general exception 
in s. 96 of the Indian Penal Oode. 

I would allow the appeal and acquit the 
appellant. 

Mohamad Noor, J.—I agree. 


8. Appeal allowed. 


LAHORE HIGH COURT 
Second Uivil Appeal No. 334 of 1938 
July 5, 1938 
Skemp, J. 

HAYAT MUHAM MA D— DEFENDANT 
—APPELLANT 
versus 
BAR GAUSHALA, Lro., LYALLPUR— 


PLAINTIFF— RESPONDENT 

Civil Procedure Code (Act V of 1908), 3. 1l—Res 
judicata, principles of—Applicabiltty— kent suit in 
Smali Cause Court— Decision on titie~Whether res 
judicata in subsequent regular suit, 

The generalrule isthat where s. 11, Civil Procedure 
Code can be applied, it must be "applied and that 
general principles of res judicata can only be 
invoked where s. 11 is silent. |p. 815,col. 1.] 

(Gase-law referred to.) 

-There is one apparent exception to the rule that 
the first Court must be a Court competent to try 
the subsequent suit, and that is, where the first 
Court isa Uourt of exclusive jurisdiction, its deci- 
sion on any matter on which it bas exclusive juris- 
diction is binding on the other Courts. An instance 
of this isa decision by a Revenue Ccurt on a 
matter on which it has exclusive jurisdiction. 
Mauj v. Sardara (12) and Daulat Kam v. Munshi 
Ram (13), relied on. [p. 815, col. 2] 

Similarly, if a Small Cause Court decides & 
matter on which it has exclusive jurisdiction, then 
that decision is binding on subsequent vurte. 
Ishwar Duit Uhuramani v. General Assurance 
Sociery, Ltd. (1), Velji Dayalzt v. Kirmof Nandiat 
(la). and Hem diaz Harnam Das v. Hargolal (16), 
relied on, [ibid.] 

In rent suit the Small Oause Court has no ex- 
glusive Jurisdiction to-decide the question of title, 
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If it does, its decision cannot be res judicata in 
subsequent suit for rent and for ejectment because. 
the prayer for ejectment takes the suit away from" 
the jurisdiction of the Court of Small Causes. . 
Ishwar Dutt Uhuramant v. General Assurance. 
Society, Ltd. (L, distinguished, Rukmani Vithu ve 
Rayaji Dattatraya (2) and Champat v. Joti Ram 
(3), relied on, 

5.0. A. from the decree of the Senior- 
HA Judge, Lyallpur, dated December 23; 
1937. 

Mr. Abdul Karim, for the Appellant. 

Mr. J. L. Kapur, for the Respondent. 

Judgment.—-The * plaintiff,» the Bar 
Gaushala, Ltd., Lyailpur, sued Hayat 
Muhammad, defendant, for Rs, 72-140, 
house rent, and also sought his ejectment 
from the house. The trial Judge found 
that the plaintiff had not established its 
title to the house in suit, that this was 
not immediately relevant and all that 
was necessary to find was that the defend- 
ant was not a tenant of the plaintiff.’ 
Accordingly the trial Judge dismissed the 
suit. On appeal the learned Senior Sub- 
ordinate Judge said: “I am in general 
agreement with the view taken by the lower 
Court so far as the merits of the case are 
concerned.” He gave some reasons for this, 
but held relying on Ishwar Dutt Churamant 
v. General Assurance Society, Lid. (1) that 
the suit was res judicaia, because in a 
previous suit for rent Lala Chhakan Lal, 
Judge of the Small Cause Oourt, had 
found that the defendant was a tenant of 
the Gaushala and had ordered him to pay, 


‘Ra. 79 as rent. The second appeal of Hayat, 


Muhammad has been ably argued by Mr. 
Abdul Karim. I will say at once that the 
view of the learned Senior Subordinateé. 
Judge as to the application of res judicata 
is wrong. The tacts of Ishwar Dutt. 
Churamani v. General Adsurance Society, 
Ltd., ıl) are different froni the facts of the. 
present case. On the other hand, it has. 
been twice specitically laid down in 
Rukmini Vithu v. Rayaji Dattatraya (2) 
and in Champat V. Joti Ram (3) that the 
decision of a Small Cause Court on a ques- 
tion cf title is not res judicata or binding 
in a regular suit, ‘he point at issue in the 
present appeal is the application of s. 11,. 
Civil Procedure Oode in particular the 
words “in a Uourt competent to try such 
subsequent suit or the suit in which such 
issue has been subsequently raised.” The. 


rA A I R 1937 Lah, 316; 174 Ind. Oas. 761; 10 R 


= 48 B 541; 83 Ind. Cas, 46; AI R 1924 Bom. 
494; 26 Bom. LR 672. 

(3) Aik 1931 Lah, 324; 150 Ind, Oas. 17; 36 PL 
R 64; 6RL ASL. 


. 
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learned lower Appellate Judge said in his 
judgment: 

`~ “Under s. 11 the finding in the previous euit 
would have operated as res judicata, if the first 
Court had jurisdiction to try the subsequent suit. 
That Court had obviously not jurisdiction to try a 
suit for ejectment of a tenant, Section 11, therefore 
was not applicable, but since the provisions of the 
-Oivil Procedure Oode are not exhaustive, the matter 
must be held to be res judicata on general principles 
independently of s. 11.” 

Now, the general rule is that wheres. 11 
can be applied, it must be applied, and that 
general principles of ms judicata can only 
_be invoked where s. 11 is silent. In Gokul 
Mandar v. Pudmanund Singh (4) at p. 715*, 
their Lordships of the, Privy Council said : 

“The essence ofa Code is to be exhaustive on the 
matters in respect of which it declares the law, and 
itis not the province of a Judge to disregard or go 
outside the letter of the enactment according to its 
true construction.” 

InG. H. Hook v. Adminisirator-General 
of Bengal (5) their Lordships following a 
previous judgment of their own Ram Kirpal 
v. Rup Kuari (6) applied res judicata in 
an administration suit to which the terms 
of s. 11 did not apply. Similarly in 
Ramchandra Rao v. Ramchandra Rao (7) 
they applied it toa dispute as to the title 
to receive compensation which had been 
referred to the Court, to which s, 11 also did 
not apply. A Division Bench of this Court 
took the matter further in Sahibzadi Begam 
Va akak Umar \8) where Fforde, J. 
Baid : . 

“The plea of res judicata is not confined to the provi- 
sions ofs 11, Oivil Procedure Code but may be invoked 
under general principles of law.” 

This was dissented from by two other 
Division Benches of this Oourtin Fazul 


Hussain v. Jiwan Shah (9) and Kapuria. 


v. Gangadeyi \10). In Fazul Hussam v. 
Jiwan Shah (9) Tek Chand, J. after quoting 
Gokul Mandar v. Pudmanund Singh (4) 
criticized Sahibzadi Begum v. Muhammad 


(4) 29 O 707; 29 I A 198;6 O W N 825; 4 Bom. L 
R 793; 8 Sar. 323 (P 0). ` . 

(5) 48 O 499; 60 Ind, Oas. 631; A I R 1921 P O 
11; 48 I A 187; 19 A L J 366; 40 M L J 423; 29 
ML T 336; (1921) M W N 313; 33 O L J 405; 3 
U P L R(PO) 17; 23 Bom. L R648; 280 W N 
915; 14L W 221 (PO. 

(6) 11 I A 37; 6 A 269, A W N 1886, 286; 4 Sar. 
89; 8 Ind. Jur, 214 (P 0). 

(7) 45 M 32u; 67 Ind. Cas. 408; A I R 1922 PO 
80; 49 I A 129; 30 M L T 154; 26 O WN 713; 35 
OL J 545; 16 LW 1; (1922) M W N 359; 0AL 
J 684; 43 M L J 78; 24 Bom. L R 963 (P 0). 

(8 8 L 15; 96 Ind. Cas, 1002; AI R 1926 Lah, 
603; 27 PLR 504. 

(9) 14 L 369; 141 Ind. Cas. 454; A 1R 1933 Lah. 
551; 34 P LR 196; Ind. Rul (1933) Leh. 86. 

(10) 14 L 437; 146 Ind. Uas, 880, A LR 1933 Lab. 
646; 34 P L R817; 6 R L 38; 
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Umar (8) and said: 


“As regards matters which are specifically provided 
for in the Code, the Courts are bound to limit the 
operation of the rule in accordance with the 
phraseology used by the Legislature, and have no 
power to ignore the express provisions of the Statute 
2 order to give effect to the general principles of 
aw." a 

This judgment was approved by another 
Bench in Kapuria v. Gangadevi (10) which 
said : 

“The general rule of res judicata which exists apart 
from the provisions of s. 11 ....canbe resorted to 
only in those cases which do not strictly fall within 
the fout corners of s. 11,” tens 
and held that for the decision in a former 
case to be res judicata in a subsequent 
suit, the Oourt which tried the former suit 
must be competent to try the subsequent 
suit. Nathu Mal Manohar Lal v. Lachhmi 
Narain Gauri Shankar (11) is also to the 
effect that general principles of res judicata 
cannct be extended to cases which are 
within the terms ofs. 11. I am in respectful 
agreement with the three rulings last men- 
tioned, but would cbserve in pass'ng that 
although Sahibzadi Begum v. Muhammad 
Umar (8) does not lay down the law correctly, 
1 think the decision was correct on its parti- 
cular facts. Fforde, J. said; 

“Had the question of the superior claim of 
Musammat Nasir Begum and Musammat Wazir 
Begum been raised inthe previous suit, Muhammad 
Umar could not have succeeded in establishing hia 
claim toa portion of Musammat Abadi Begum‘s 
property. Having acquired an interest in some 
of the property upon a suppression of the fact 
that there were other persons with a superior 


` right to it, he cannot now use that fact to defeat 


a claim for partition of another portion of the same 
estate.” 

Apparently then the case could have been 
decided on broader principles of estoppel 
without invoking estoppel by res judicata. 
There is one apparent exception to the 
rule that the first Court must be a Court: 
competent to try the subsequent suit, and 
that is where the first Oourt is a Oourt of 
exclusive jurisdiction, its decision on any- 
matter on which it has exclusive jurisdic- 
tion is binding on the other Courts. An 
instance of thisis a decision by a Revenue 
Court on a matter on whichit has exclusive 
jurisdiction: see Mauj v. Sardara (12) a 
Letters Patent Appeal, and Daulat Ram v. 
Munshi Ram (13). Similarly if a Small 
Cause Court decides a matter on which it 
has exclusive jurisdiction, then that decie 
sion is binding on subsequent Courts: 

(11) A IR 1926 Lah. 670; 96 Ind. Oas. 910. - 

(12) AI R 1929 Lah. 586; 121 Ind. Uas. 507; 30. 
p LR a27; 1L LL J 248; Ind. Rul. (1930) ‘Lah, 

(13) A I R 1932 Lah. 623; 143 Ind, Cas. 5h 34 
P L R462; Ind. Rul. (1933) Lah, 307, 


Bié 
see Veliji Dayalj v. Firm of Nandlal (14), 
Hem Raj Harnam Das v. Hargolal (15) 
and Ishwar Dut Churamani v. General 
Assurance Society, Ltd. (1) I think thie 
excepticn is only apparent because s. ll, 
Civil Prccedure Code, does not consider or 
refer to matters tried by a Court of exclusive 
jurisdiction. In Velji Dayalji v. Firm of 
Nandial (14) one party suedin the Small 
Cause Court at Amritsar and obtained an 
ex parte decree, Subsequently the other 
party sued on the'same agreement before 
the Small Cause Oourt, Karachi, and 
although the Small Cause Court at Amritsar 
had jurisdiction only up to Rs. 500 whereas 
the second suit was for Rs. 900, the matter 
was held res judicata with the remark that 
if the plea were uot to prevail in suits of 
this natare, the very object of the Legis- 
lature in providing for a speedy and sum- 
mary remedy by conferring exclusive 
jurisdiction on the Court of Small Oauses 
would be frustrated. Similarly in Hem 
Raj Harnam Das vy. Hargolal (15) a deci- 
sion of the Small Cause Court at Amritsar 
was held res’ gudicata in another suit 
brought by the opposite party on the same 
agreement in the Small Cause Court at 
Karachi. Ishwar Dutt Churamani v. General 
Assurance Society, Ltd. (1) is also very 
similar. The plaintiff, the agent of an 
Insurance Company, brought a suit for 
Rs. 108-15-0 in the Small Cause Gourt, claim- 
ing commission from January 1, 1932, to 
March 31, 1932. His suit was based upon 


an agréement with the defendant insurance: 
company but was dismissed on the finding 


that he had violated the terms of the agree- 
ment, by joining a rival concern. After 
this he sued in a regular Court claimimg 
commission for similar transactions from 
January 1, 1932, to August 3, 1932. The 
suit was based on the same agreement and 
actually included the period previously in 
suit. Ihave no doubt that it was rightly 
held to be res judicata; but with deference 
the statement of the law leaves something 
to, be desired : , f | 

“The principle of res judicata is of wider applica- 
tion, as pointed out by their Lordships of the Privy- 
Qouncjlin G. H. Hook v. Administrator-General of 
Bengal (5)and Ramchandra Rao v, Ramchandra Rao 
(7). -It has been held to govern cases wheie the 
matter in issue is the same and has been previously 
decided by a competent Court. For instance, when 
a Court has exclusive jurisdiction to try any 
matter, itsdecision on that point will operate as rea 
judicata.” 


' d4) A 1K 1996 Sind 236; 94 Ind. Cas, 423; 219 L 
(15) A I R 1934 Sind 112; 152 Ind. gas. 894; 7 R 
00), i 
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Thisis correct but not complete; ‘it is 
liable to be misunderstood, and in the 
Present case it has been’ misunderstodd. 
Rightly looked at, Ishwar Dutt Churamani 
Vv. General Assurance Society, Ltd. (1) does 
not govern the case before me. In the 
case before me thé Small Cause Court had 
decided a question of title. It had to do 
sofar the purposesof the rent suit it was 
trying, but far from having exclusive 
jurisdiction, it had no jurisdiction to try the: 
question of title asesuch. Hilton, J. in 
Champat v. Joti Ram (3) put the matter 
with his customary clarity : 1. 

“The judgment of a Court of exclusive jurisdiction 
can operate res judicata onfy ona matter which that 
Court could exclusively decide, In the present case 
the Small Oause Court had no exclusive jurisdiction to 
decide the question of title, nor to decide the fact or 
character of the plaintiff's or the defendant's posses- 
sion. At most, there wag an exclusive jurisdiction to 
gente the liability to pay rent, which is not the same 

ing. ` 


This is the true way of putting the 
matter. Similarly in Rukmini Vithu v. 
Rayaji Dattatraya (2) a Division Bench of 
the Bombay High Court said: 

“No doubt the Small Oause Court had found that 
the defendant was a’tenant of the plaintiff and 
passed a deciee for the plaintiff- against the defend- 
unt for rent. But that finding of the Small Cause 
Court could not be res jadicata under s, 11, Civil Proce- 
dure Code unless the Small Cause Court had jurisdic- 
tion to decide thie suit. This suit is for possession 
and, therefore, the finding of the Small Cause Oourt is 
not res judicata.” 


- This is conciusiva and the finding of the 
Small Cause Court in this case thatthe’ 
defendant is the tenant of the ‘plaintiff.ie 
not res judicata. For the benefit’ of the 
lower Courts in this Province, I would’ 
repeat that the law is ‘that s. 11 must be 
applied where it can be applied and that 
the general doctrine of res judicaia can 
only be invoked in cases where s. llis 
silent. A decision by a Oourt of exclusive’ 
jurisdiction is final. and ‘opérates as res 
judicata where it has exclusive jurisdic¢ 
tion’ but not ‘unless it has exclusive jurisdic- 
tion. This is only an apparent exception, 
to the rule that s. 11 must be applied where 
it can be. In the present: case if instead 
of suing for ejectment the Gaushala had 
sued in the Small Cause Court for rent, the 
previous judgment would have operated as 
res judicata. It-cannot be res judicata in 
the present case because the’ prayer for 
ejeciment takes the suit away from the 
jurisdiction of. tke Court of Small Causes. 
‘The respondents Counsel in arguments 
before me said he was willing to give up 
the prayer for ejectment; but it was the 
prayer for ejectniont which Jed to the 
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present suit being lodged in a rêgular 
Court. But for that prayer the suit 
would have been institu'ed in the Court of 
Small Oauses. I, therefore, accept this 
appeal, but as the lower Appellate Court, 
‘although agreeing with the lower Court, 
did not give a definite finding on the other 
matters, saying for instance, he “would have 
found it difficult to hold that the relationship 
of: landlord and tenant is established bet- 
ween the parties”, I remand the case to the 
lower Appellate Court,for re-decision on the 
merits. Thé respondent is to pay the appel- 
lant’s costg in this Court. The parties are 
to appear before the Senior Subordinate 
Judge on August 531933, and ask for a 
ate. 


D: Case remanded. 
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. whether barred by 8.47, ` 
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been ordered to be attached in execution and the 
judgment-debtor executes a sale-deed of his property 
‘subsequent to-the order of attachment but before its 
actual attachment and a third party purchaser 
files an objection under, O. XX1, r. 08, Civil 
Procedure Code, objecting to attachment on the 
ground that he had bona fide purchased the property 
before attachment and it therefore belonged to him 
at the time of the attachment and the Court releases 
the property from attachment holding that the objec- 
tor was a bona fide purchaser for consideration betore 
attachment, a suit by the decree-holder for declara- 
tion that the property is liable to attachment and sale 
in execution of decree, the purchase not being bona 
fide is not barred by s. 47. In such a case the order 
raising attachment on an objection under O. XXI, 
r. 58 being non-appealable it would amount to a 
denial of justice to refuse to entertain the decree- 
- holder's suit on the ground that he ought to have 
appealed against the order of the execution Court 
releasing tue property. Matnura Das v. Ramraj 
Singh (1) and Madho Das v. Ramji Patak (4), Eol- 
lowed. Lachhoov. Firm Munm Lai Babu Lat il); 
distinguished. [p. 819, col. 2.] 
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Mr. Shambhu Prasad for Mr, Shiva Prasad 
Sinha, for the Appellant. 

Mr. N. Upadhiya, for the Resp ndents. 

Verma, J.—The suit out of which this 
appeal arises was brought by the appellant 
for a declaration that the property 
specified at the foot of the plaint was liable 
to attachment and sale in execution of 
decree No. 1385 of 1929 passed in his. 


favour against defendant No. 2, Balraj 
Pande, on July 30, 1929. The Oourt of 
first inetance decreed the suit. The lower 


Appəħate Court agreed with the findings 
of factofthe Oourt of first instance, but 
holding in favour of defendant-respondent 
No.1, Ram Lal Pande, on a question of 
law, reversed the decree and dismissed the 
suit, 

The material facts as found by the Courts 
below are these: The plaintiff-appellant, 
obtained a decree No. 1385 of 1923, from 
a Court of Honorary Munsifs against defen- 
dant No. 2, Balraj Pande, on July 30, 1929, 
He applied for its execution on June 19,- 
1931, and prayed forthe attachment and, 
sale of the property specified at the foot of 
the plaint as belonging to his judgment: 
debtor. Ono June 20, 1931, the execution 
Court passed an order for the attachment 
of the property. Oo June 22, 1931, the 
judgmentedebtor, Balraj Pande, executed a 
deed of sale in respect of that property in 
favour of defendant No. 1, Ram Lal Pande, 
at 12 o'clock. ‘he attachment of the pro- 
perty was made by the Amin on the 
same day, i. e. June 22, 1931, ab 5p. m. 
Thus the sale-deed in favour of respond- 
ent No, 1, Ram Lal Pande, was executed 
prior to the actual attachment of the 
property, but subsequent to the order for, 
attachment passed by the execution Court. 
Ram Lal Pande filed a petition of objec- 
tions under O. XXI, r. 58, Oivil Procedure 
Code, objecting to the attachment of the 
property on the ground that he had bona, 
fide purchased it for consideration before 
the attachment had taken place and that 
atthe time of the attacıment the pruperty 
belonged to him and notto the judgment- 
debtor. Tne decree-holder, Bansraj Pande, 
contested that application, but the execution 
Court held that Kam Lal Pande had 
bona fide purchased the property for 
consideration at atime when the property 
had notbeen attached and allowing tne 
petition of objections ordered that the 
property be released from attachment. 
This order was passed on August 8, 1931. 
Thereupon the decree-holder, Bansraj 
Pande, filed tne suitout of which this 
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‘appeal has -arisen on’ August 8, 1932, 
seeking the declaration mentioned above. 
The suit purported to-be one under O. XXI, 
T. 63 ofthe Code. The defence of defen- 
dant No. 1, Ram Lal Pande, as put forward 
in bis written statement, was that the 
Property purchased by him had not been 
attached atthe time when the sale deed 
was executed 
knowledge that the plaintiff had executed 
his decree, that he had taken the sale in 
gocd faith in order to have his own debts 
discharged- by. the vendor, defendant 
No. 2, and that he had paid full ccm 
sideration forthe same before the Sub- 
Registrar. . 

‘The trial Ocurt, besides finding the facts 
as stated above, also beld that the sale-deed 
in favour of Ram Lal Pande was for con- 
sideration, but that the consideration was 
inadequate in view of the market value of 
the property. It further held that Ram Lal 
Pande~had not made the purchase in good 
faith but had-colluded with the judgment- 
debtor in order to assist him to -convert 
his property into-cash so that the decree- 
_ holder may not be- able to realize the 

amount ‘due to him. No question as to the 
suit- being barred by the provisions of 
s. 47, Civil Procedure Code, was raised or 
decided.- Ram Lal-Pande appealéd to the 
lower Appellate Oourt against the decree 
of the trial Court.: In the’ memorandum of 
` appeal he repeated the pleas taken by him 
` in the written statement and attacked the 
‘finding of the triat Court that his purchase 
-had not been made in good faith, but did 
not take any ground to the effect that the 
suit was barred by s. 47, Civil Procedure 
. Ocde. Thelower Appellate Ocurt framed 
. two questicns for determination : 

(1) Was the appellant a purchaser in good faith ? 
and (2) didhe purchase the property during the 
Continuance ofan attachment made onthe appli- 


~ gation of respondent No. 1? If so, hcw does this affect 
the suit?” . 


On the first question, it agreed with tLe 
trial Court and held that, although Ram 
. Lal Pande had paid Rs. 400 as considera- 

.tion for the sale, the consideration was 
inadequate, that Le had colluded with the 
judgmeniedebtor with the object of defraud- 
ing the decree-holder and that his purchase 
was consequently not in good faith. When 
it came toccnsider the second question 
framed by it, it held that in view of sub- 
r. (3) added to O. XXI, r, 54 of the Ocde 
by this Court, and in view of the fact that 
Ram Lal Pande was not a purchaser - in 
good faith, tke order of attaclment must 
take effect as against Ram Lal Pande from 
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in his favour, that he had no’ 


isi 1d 
tte date on which the order was made,’ 
namely June 20, 1931, and that therefore’ 
Ram Lal Pande must be held to have 
purchased the property after attachment 
had been effected. Having arrived at that 
conclusion, the lower Appellate Court went. 
on to hold that Ram Lal by hie pufchase 
had become a representative of the judg- 
ment-debtor and that the question that had 
arisen between him and the decree-holder 
was therefore a question which could be 
decided by the exegqution Court alone in 
accordance with the provisions’ of s. 47 of 
the Code and that. a separate _ suit was 
barred. It accordingly allowed the appeal 
of Ram Lal Pande and dismissed the suit 
of the decree-holder. ‘ 
The position-thus is this. Ram Lal Pande 
contested the case on the allegation that 
he was a purchaser for value in good 
faith and that the order prohibiting the 
judgmentedebtor’ ‘from ‘transferring the.. 
property in any way and other persons 
from taking any benefit from such trans- 
fer having been proclaimed and affixed op 
the property five hours subsequent to the 
execution of the salé deed in his favour, 
the sale could not be void against the claim 
of the ‘decree-holder’ ‘under the attachment. 
The finding of fact of the trial Oourt was 
that he was, iota. purchaser in good faith 
and for adeguate: consideration. In. his 
appeal to the-lower: Appellate ` Court he 
attacked that finding“ of fact- and insisted 
thathe was-abona jide...purcbaser for 
full value and thatthe finding of the trial ` 
Oourt that his purchase. was -tainted ‘by 
fraud “ahd ` collusion“ wss ‘incorrect, and 
that. therefore the order, “passed by the’ 
execution Court for. attachment of the 
property in accordance with the provisions 
of O. XXI, r. 54 (1) did not’ take effect as 
against him from the ‘date on which” it 
was passed... The contention which is. now 
pressed -upon “us on his behalf seems to. 
have been raised before the lower “Appel+ 
late Court.at the time. of argument” and it 
was evidently urged thatif bis purchase 
was held to bein: good faith,: then: the 
attachment having “become effective from 
the date on which the order underO. XXI, 
r. 54 (1) was passed,i,e.June..20,. 1931, 
his purchase had been made-during the 
continuance of a valid - attachment : and 
that therefore he had become by such pur- 
chase a representative of the judgments 
debtor within the meaning ofs. 47; Civil 
Precedure Code. His ccntention was, and 
is, thats. 47 having thus become appli- 
cable, the party against whcm the execys 


1989 a 


tion Court passed an order had a remedy 


byway ofappealand not by a separate: 


suit. Itis this contention 


that has been 
accepted by 


the lower Appellate Oourt. 


Suber. (3) which has been added to O. XXI,- 


r. 54, Lung as follows : 

“The order shall take effect as against purchasers 
for value in good faith from the 
copy of the order is affixed on the property, and 
azainst all other transferees from the judgment- 
debtor from the date on which such order is made.” *’ 

The order is one “prohibiting the judg- 


ment-debtor from transferring or charging- 


the property.” What 
sub-rule I 
under O. XXI, r.. 54 (1) shall take effect: 
as against all transferees other than those 
for value in good faith from the date when 
such order is made, and not that the pur- 
chase, though actually made before the 
attachment, shall become subsequent to the 
actual attachment. The distinction is 
somewhat fine, but is permissible. Apart 
from that, however, the basis of the con- 
tention and of the decision of the lower 


this newly added. 


Appellate Court is that when the order of- 


August 8, 1931, was made by the execution 
Court, the proper remedy of -the decree- 
holder against whom the order was. 
made was to appeal, treating the order 
as;one under s. 47 of the Code and 
therefore having the status of a decree 
under s.. 2(2), and not to bring a 
suit. The question that arises for our cone. 
sideration is whether, on the facts found in. 
this casé, this contention is well-founded and 
the decision accepting it is correct. The 
case is almost on all fours with the case in 
Mathura Das v. Ramraj Singh (1) decided. 
by a Bench of this Oourt, Ram Lal. 
Pande's objection to the attachment of the. 
property in the execution Court was under 
O. XXI, r. 58, Civil Procedure Code. The 
allegation on which it was founded ‘was that 
he had made his purchase in good faith and 
prior to the attachment made on the decree 
holder’s application for execution, and was 
holding under an independent titlé. This 
contention was upheld by the execution 
‘Court. The objection purported to be 
under O. XXI, r. 58 and was throughout 
treated as such, and the order passed by 
the execution Court was, in so many words, 
on such an objection; in other words, it was 
an order passed under O. XXI, r. 60 of the 
Code. If the decree-holder had attempted: 
to appeal against that order, his appeal 
would indubitably have been rejected on 
the ground that no appeal lay - because the 
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s down -is that the order made’ 
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order was one passed on an objection under : 
O. XXI, r. 58 and also that the execution : 
Court had held that the purchaser was a 
third party and was not a person wao had . 
purchased during the continuance of the 
attachment. We entirely agree with the 
learned Judges who decided Mathura Das 
v. Ramraj Singh (1) in holding that in these. 
circumstances it would amount to a denial. 
of justice to refuce to entertain the decree- 
holder's suit on the ground that he ought 
to have appealed against the order of the- 
execution Court releasing the property. 4 
A number of cases have been cited by the 
learned Counsel appearing for the defen-. 
dant-respondent. Butin the circumstances’ 
of this case, as stated above, and in the 
view that we have taken, none of those cases! 
is really applicable. We .do not propose 
therefore to deal with them at any length, 
but shall refer to them only briefly. The 
earliest case cited is that in Basti Ram v. 
Fattu (2). The objection to the attachment’ 
in that case had been preferred by the 
judgment-debtor himself. The objection: 
having been dismissed by the execution 
Court, the property was put up to sale and: 
was purchased by the decree-holder himself.. 
The judgment-debtor thereupon brought a 
suit in accordance with the section of the: 
Oode which ccrresponded to O. XXI, r. 63, 
of the present Code against the decree», 
holder who had also become the auction- 
purchaser. | The question, which was; 
referred to the Full Bench is thus stated : 
“Tg a suit brought by a quondam judgment-debtor 
against the pureheser of his occupancy tenure, who 


was also his dec-ee-holder, barred by the rule in 
s. 244 (0), Civil Prccedure Code ?” P 
(Section 47 of the present Code cor- 
responds to s. 244 of the old Oode). That: 
was a very different question from the one: 
which arises before us. The basis of the 
decision is thus expressed at p. 148* of the 
report ; , : 4 

“The question is one which arose between the 
plaintiff-judgment-debtor and the decree-holder, who 
is also the purchaser, and was determined against the 
former by the Court which executed the ceoree prior 
to the sale: -and it isa question which must be consi- 
dered to relate tothe execution, discharge, or satisfac- 
tion of the decree. It is, in effect, whether certain pro- 
perty was liable to attachment and sale to satisfy the: 
decree.” f : 

In the case before us the question has 
arisen not between the decree-holder and 
the judgment-debtor but between the 
decree-holder and a purchaser by .private 
treaty from the jugment-debtor whose 
purchase had been effected before the 


(2) 8 A 146; A W N 1886, 37 ŒF B), x 
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attachment Had dctually been made. That 
case therefore is not applicable to the facts 
of the present case. Tne next case cited is 
that in Lalji Mal v. Nand Kishore (3) and 
the learned Counse] for the defendant- 
sepbondent has laid considerable stress on 
it? The case is undoubtedly almost parallel 
to the one before us. There is this 
distinguishing feature, however, that the 
attachment in that case had, in fact, taken 
place before the purchase by Lalji Mal, 
whereas in the case before us the attachment 
was made after the purchase and it is only 
by the application of the newly added sub- 
T. (3) of O. XXI, r. 54, Oivil Procedure 
Gode, that it is sought to make it relate 
back to the date on which the order under 
O. XXI, r. 54 (1), Civil Procedure Vode, was 
passed by the execution Court. At p. 333* 
of the report the learned Judges observe :~ 
“In our opinion, asthe property in question was 
under attachment at the time the sale took place, the 
yurchager must be treated as a representative of the 
judgment-debtor, on the same principle as he wouid 
have been a representative of the judgment-debtor 
by reason of his purchase, ifthe decree had been one 
for sale of particular property. The position of a 
purchaser ofa property affected by a decree for sale 


was discussed by this Uourt in Madho Das v. Ramji 
Patak (4).” j 


The decision thus purports to be based 
on the case in Maaho Das v. Ramji Patak 
(4). In our judgment, the position of a 
purchaser by private sale oi immovable 
property from -a person against whom a 
simple money decree, and not a decree for 
sale of hypothecated property, has been 
passed, is not the same as that of 4 person 
who has purchased bypothecated property 
either before or after the decree for sale 
on the mortgage nas been passed. ‘I'he 
distinction has been very cviearly explained 
in Madho Das v. kamji Paiak (4) itself, but 
that portion of the judgment does not seem 
to nave been brought tothe notice of the 
learned Judges who decided the case in 
Latji Mal v. Nand Kishore (3). Atpp. 291- 
29247 of the reportin Mudho Das v. Ramji 
Patak (4) the following passage occurs : 

“In this case, however, the decree against Mahabir 
Prasad was not a decree based upon any document 
bypothecating any property; it was.nou a decree for 
Bule: it was a simple money decree, and the ouly con- 
nection between that decree and the defendant here 
is that the plaintif sought in execution of thut money 
decree to bring to sule property purchased by the 
defendant here from the legal representative of the 
judgment-debtor. In our opinion ıb would be 
stretching s. 244 too far to hold that that section 
included 1m an spplication for execution of asimpie 
. (3) 19 A 332; A W N 1897, 73, 

(4) 16 A 286; A W N 1594, &4, 
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money decree a person who had purchased from the. 
judgment-debtor property against which the decree 
was cought to be executed, but which was not affected 
by the decree itself and would not be affected until 
an order for attachment or an order for sale in execu- 
tion of the decree was made,” . 

the view 


We repectiully agree with 
expressea in this pagsage. The next case 
cited by the learned Counsel for the defen» 
dant-respondent is that in Gur Prasad vV. 
Ram Lat(5). In this case it was recognized 
that the cases in Lalji Mal v. Nand 
Kishore (3) and Madhp Vas v. kamji Patak 
(4) mentioned above were not reconcilable 
and that there was a conflict omeo the 
two. That conflics was ignored with the 
observation that in ths casein Madho Das 
v. kamji Patak (4) one of the facts found 
was that there was a subsisting attachment 
at the time of purchase but that no mention 
of such attacument was made in the rest of 
the judgment, and the casein Lalji Mal v. 
Nand Kishore (3) was followed. We nnd, 
however, that the judgmentin Madho Das v. 
Ramji Patak (4) snows that the fact of 
there being a subsisting attachment at the 
time of the purchase was clearly present to 
the mind of the learned Judges, as the 
Paragraph dealing with tus question, 
beginning at the bottum of p. 29u* and 
ending at the top of p. 29z* of the report, 
Clearly shows. lt seems to us that the 
coriect: law on this -puint is laid dow in 
Madho Das v.. kamz} Patak (4). Tue 
learned Counsel for ibe defendantirespone 
dent has also referred to tne Full Benco 
case in Gulzari Lal v, Madho Kam (6): 
But the question inat arose for decision in 
that case was a very dierent ones lb18 
thus stated by the learned Chief Justice at 
p. 4vlf of the report: 

eo whether or nub an auction-purchase at a 
sale held in execution of a simple money deécree 
against a judgment-debtor whose property has beeh 
Ordered to be sold at the suit of mortyagees in a 
mortgage suit, is & representative of the judgment- 


dgbtor withim the meaning of s. 244, sub-s. (e), Civil 
Proceduie Code,” 


Tne decision in that case therefore is no 
autuorily for the proposition contended ior 
by tue learued COvunsel ior the respondent. 
In Unis connection reference may also be 
made toihe judgments of the majority of 
tue Judges, parucularly those ct Bautrji 
and Alkman, JJ. in the Juli Benen case In 
Bhaguaty v. Bunuan Lal (7; Aikman, d. 
POS vub that 1b was not Coirect Lo give 
the wide meaning to the observations’ of 

(5) 21 A 20; A W N 1898, 160. 

(6) 26 A 447; l A Ld 63; A W N 1904, 61 (Œ B). 

(7) 31 A 82; 1 Ind. Cas. 416,6A LJUB. 
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their Lordships of the Privy Oouncil in 
Prosunno Kumar Sanyal v. Kali Das 
Sanyal (8) that was sought to be given to 
those observations in Gulzari Lal v. Madho 
Ram (6). It would also appear that the 
majority of the learned Judges did not 
acceptthe view expressed in Gulzari Lal 
v. Madho Ram (6) that the earlier Full 
Bench case in Sabhajit v. Sri Gopal (9) must 
be taken to have been erroneously decided 
in view of any observations of their Lord- 
ships of the Privy Gouncil-in Prosunno 
Kumar Sanyal v. Kali Das Sanyal (8). 

-It woulde thus appear that of the cases 
cited, those that deal with the question 
which arises before us are those in Madho 
Das v. Ramji Patak (4) and Mathura Das v. 
Ramraj Singh (1) on the one hand, and 
those in Lalji Mal v. Nand Kishore (3) 
and Gur Prasad v. Ram Lal (5) on the 
other. For tke reasons that we have given 
above, we prefer to follow the cases in 
Madho Das v. Ramji Patak (4) and Mathura 
Das v. Ramraj Singh (1). The learned 
Counsel for the respondent has also cited 
the case in Ishar Das v. Parmanand (10). 
The basis of the decisicn as expressed in 
the judgment at p. 135 of the report is that 

“an assignee from a judgment-debtor of property 
belonging to him and affected by the decrees is a 


representative of the judgment-debtor within the 
mesning of the section.” 


Lower down in the judgment the learned 
Judges observe: 

_ “There can be no doubt that a purchaser from the 
judgment-debtor of hie property which is neither 
under attachment nor otherwise affected by the terms 


of the decree cannot be held to be a representative 
of the jugdgment-debtor. .,..." $ 


In the case before us, as-we have shown 
above, the purchase was before the attach- 
ment in point of fact took place. Reference 
has also been made by learned Counsel for 
the respondent to the case in Lachhoo v. 
Firm Munni Lal Babu Lal (11). In that 
case, however, the original judgment-debtor 
had died and the appellant Lacbhoo hid 
been brought on the record as his legal 
representative, and had thus become the 
judgment-debtor, The case is, therefore, 
distinguishable. For the reasons given 
-above we allow this second appeal, and 
setting aside the decree of the lower Ap- 
pellate Oourt, restore that of the Court of 


(8) 19 O 683; 19 I A 166; 6 Sar. 209 (P C). 
(9) 17 A 222; A W N 1°95, 64 (F B). 

009) AIR 1926 Lah. 134; 93 Ind. Cas 30; 6 L 

(1t) (1935) A L J 74:153 Ind. Oas. 577: 

iy ba cee ee a as. 577; A I R 1935 
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first instance. The appellant shall have his 
costs throughout. . 

5. Appeal allowed. 
we 


MADRAS HIGH COURT 
Appeal No. 179 of 1937 
February 2, 1938 
VARADAOBARTAR AND PANDRANG Row, JJ. 
MASK & Co AND ANOTHER— 

° APPELLANTS 
versus 


SECRETARY or STATE— 


RESPONDENT 

Jurisdiction—Sea Customs Act (VIII of 1878), 
s. 188—Civil Court—Suit by plaintiff on ground 
that goods imported ought not to have been taxed by 
Customs authorities on particular basis and that 
they have acted on wrong interpretation of Act— 
Suit held triable by. Civil Court—Finality enacted 
by last clause of s. 188—Scope of —Scope of s. 188, 

When executive authorities in the exeroise or 
under colour of statutory powers interfere with the 
person or property of the subject, improperly or in 
excess of the limits authorized by lew, the subject 
has the right to resort to the Oivil Court, unless 
its jurisdiction has been taken away by express 
words or by clear implication. [p 824, col. 2.) 

The opening words of s. 188, Sea Oustoms Act, 
refer to any decision or order passed by an officer 
of Customs under this Act and should not be 
limited to cases falling under s. 182 and the succeed- 
ing sections. It is only in cages of offencés refer- 
red to in the Act, the Ouetoms Officers are given, 
a kind of Magisterial jurisdiction that their orders 
can be spoken of as “ decisions ” in the true sense, 
so as to preclude the Oivil Court from questioning 
them. In cases of orders passed by Customs Officers 
in the ordinary discharge of their duties as execu- 
tive officers performing their duty of assessing and 
collecting duty leviable on goods under the Act, 
the jurisdicton of the Oivil Court is not barred; 
the finality enacted by the last clause of s. 188, 
Sea Customs Act, must be limited to redress 
available before the executive authorities themselves 
and must not be understood as precluding the 
jurisdiction of the Oivil Oourt |p. 823, col. t] 

Consequently a suit by the plaintiff on the ground 
that goods imported by him ought not to have been 
taxed by the Customs authorities on a particular 
basis and that the authorities acted on wrong in- 
terpretation of the Act is triable by a Oivil Court. 

TOase-law referred to.] 

Every order of a Customs Officer under the Sea 
Oustoms Act, in whatever connection passed, cannot 
be regarded as in the nature of an adjudication 
by a tribunal. 


A. against the 
Judge, Cuddalore, 
1937. 

Messrs. K. Bhashyam Ayyangar and 
T. R. Srinivasan, for the Appellants. 

i The Government Pleader, for the Respon- 
ent. 


Varadacharlar, J.—This appeal arises 
out of a suit for recovery of excess Customs 


decree of the Sub- 
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duty paid by the plaintiffs under protest 
and raises a question as to the jurisdiction 
of the Civil Oourt to deal with a matter 
of this kind. This point as to jurisdiction 
was raised by Issue No 3 and was tried as a 
preliminary issue in the Court below. As 
fhe learned Subordinate Judge held against 
the plaintiffs on this question, he dismissed 
the suit. Hence this appeal by the plain- 
tiffs. The following are the relevant facts: 
The plaintiffs are merchants carrying on 
business in the South Arcot District under 
the name of “Mask & Oo.” and fowards 
the end of 1932 and in the couree of 1933, 
they imported several consignments of 
betelnuts from ‘Java. The erxnsignments 
: were landed in Pondicherry and had to be 
` brought to British India across the land 
‘frontier there. To avoid delay in doing 
“60, they put themselves in communication 
“with the Customs authorities but as there 
"was a dispute between them as to the 
“correct duty leviable, the plaintiffs paid 
: under protest the higher duty demanded by 
‘the authorities and cleared the goods. The 
“Assistant Collector of Customs passed his 
‘order on February 28, 1933; and an 
. appeal against it was dismissed by the Ool- 
‘lector of Customs on June 20,1933. The 
‘matter was taken to the Government of 
- India in revision but by their order, dated 
. August 13, 1933, the Government of India 
‘confirmed the Collector's order. 
The point in dispute between the parties 
: was whether the betelnuts imported by the 
- plaintiff should be treated as falling under 
the category of “boiled” betelnuts. If they 
“are not, the goods will be liable to duty 
on an ad volorem basis which works out 
greatly in the plaintiffs’ favour as each ewt. 
“was valued by them only at about Rs. 10. 
The Customs authorities were of opinion 
that the betelunts should be treated as 
“boiled, split or sliced’ which under the 
` notification issued under the Tariff Act 
- were liable to duty on a tariff valuation of 
“Rs. 23 per cwt. during the year 1932: and 
. Rs. 16 per cwt. during the year 1933. The 
plaintiffs produced a certificate from Java 
- that: the betelnuts did not undergo any 
procese of boiling; it would also appear that 
.- even in India the result of the chemical 
| examination was that they had not been 
boiled but subjected to seme lime prccess. 
The Ass‘stant Collector of Customs never- 
theless took the view that they were liable 
. to be taxed as “boiled”. When the matter 
“went before the Collector, he stated that 
though the betelnuts had not undergone 
“the process of boiling they were known in 
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the trade as ‘boiled’; and as the note in the 
notification under the Tariff Act prescribed 
that the various heads in the Tariff should 
be applied in the light of the ordinary trade 
description cf each article, he held that the 
order of the Assistant Collector of Qustoms 
was right. The plaintiffs challenge the cor- 
rectness of this view of the Collector. The 
order of the Government of India in reyi- 
sion was to the effect thatthe order of the 


_ Collector of Customs was correct in law. 


The plaintiffs inatituted the suit on the 
ground that the gcods imported by them 
ought not to have been taxed as Doiled betel- 
nuts and that the Oustoms authorities had 
acted on.® wrong interpretation of the Sea 
Customs Act and the Tariff Act. The objec- 
tion to the jurisdiction of the Civil Court 
was stated in paras. 8, 9 and 10 of the writ- 
ten statemert to the following effect: that 
the Collector of Customs came to 4 judicial 
decision in the matter, that this decision 
had been confirmed on revision, that these 
orders are final asa legal adjudiction and 
that their correctness or legality cannot be 
questioned in a Civil Court. In dealing with 
the question thus raised it will be con- 
venient-to refer at the outset to the cases 
that have been decided under the Sea Ous- 
toms Act itself. In the present case, the 
Act directly applicable is the Lind Ous- 
toms Act of 1924, but s. 9 of that enact- 
ment makes various provisions of the Sea 
Onstom Act applicable. As early as in 
Hari Bhanji v. Secretary of State (1), :it 
was observed by Sir Oharles Inns that 
the corresponding provisons of the Sea 
Customs Act, VI of 1863, did not by impli- 
exclude the jurisdiction of the 
Civil Courts in cases like the present. Re- 
ferring to ss. 218 to 220 of the former Act, 
the learned Judge held that they- only 
applied to awards of confiscation and for- 
feitures and duties increased by way of 
penalty; and as regerds s. 188 of the Act 
now in force (namely Act VIII of 1878) the 
learned Judge said : 


“I do not understand the words ‘decision or 


order’ passed by a Oustom House Officer in s. 188 
of Act VII of 1878 to refer to executive orders levy- 
ing duty. In ‘his capacity of levying duty he is 
simply the executive officer to carry out the Act. 
The words refer, I think, to judicial order and 
adjudications, under ss. 182 and 183. But whe- 
ther they be so restricted or not, I do not think 
ss. 188 to 142 even by implication, exclude the 
jurisdiction of the Courts for wrongs done by Gus- 
tom House Officers, and s. 198 recognizes that 
there may be suits against them.” 

We may, in this connection, refer also to 
the observation of Morgan, ©. J. in Collec» 


A) 4 M 344, 
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‘tor, Sea Customs v. Chitambaram (2), at 
.p- 104* to the following effect : 

“It is clearthat when a law gives to certain per- 
„sons or officials the power of adjudicating upon a 
| particular matter, their decision concludes the 
inquiry. 
< ‘These passages suggest a distinction bet- 
“ ween one class of cases contémplated by the 
‘Sea Customs Act and another class of cases, 
namely instances in which in respect of 
‘offences referred to in the Act, the Customs 
‘Officers are given a kind of magisterial 
jurisdiction,and instances in which in the 
-ordinary discharge of their duty as execu» 
‘tive’ officess, they assess and collect duty 
Jeviable on goods under the Act, The opi» 
nion of the learned Judges indicated in the 
| passages above referred to, clearly was that 
‘it is,only in the former class of cases that 
their orders can be spoken of as “decisions” 
in the true sense, so as to preclude the 
Civil Court from questioning them. In two 
recent cases, however, there were observa- 
tions by learned Judges of this Court sitting 
‘on thé Original Side which are relied on as 
supporting a different view. In ©. S. No. 
747 of 1920, Coutts-Trotter, J. (as he then 
was) had to deal with a suit for recovery 
“of a sum of Rs. 20,000 which had been 
‘deducted from the value of certain gold 
` coins seized by the Customs authorities the 
Rs. 20,000 representing the fine which the 
‘authorities adjudged as payable by the 
importer in view of his attempt to bring 
these coins clandestinely into British India. 
Objection was taken by the Government 
that the trial of the suit was barred by 
5 188, Sea Custom Act; and the learned 
Judge upheld the objection. We think that 
‘the decision in that case is, if we may say 
so, not open to exception and it does not 
shelp-the Government in this case; because 
‘the act of the Customs authorities in that 
“cage was an “adjudication” of a fine in 
respect of an offence committed by the 


importer and within the meaning of the - 


passage that we have cited above from 
Hari Bhanji v. Secretary of State (1), that 
-adjudication was a decision of a tribunal 
which has been given jurisdiction to deal 
with such offences by ‘the statute. In 
Bhiwandiwalla & Co, v. Secretary of State 
(3), Gentle, J. had to deal with a claim for 
recovery of duty alleged to have been 
levied in excess. As the suit was institut- 
-ed on the Original Side in respect of what 
happened in the city of Madras, the learned 
(2) 1 M 89 (F B). 


_ (3) 45 L.W 394; 172 Ind. Oas. 70; AI R 1937 
Mad. 536: 10 R M 429. F k 
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Judge held that the jurisdiction of the 


High Court was excluded by s. 106, Govern- 
‘ment of India Act. He, however, added that - 


the suit was also barred under s. 18, Sea 
Oustoms Act. The observations on the 
latter point were only obiter. ; h 
As against this recent judgment in thig 
Court, we may refer to the fact that in two 
recent cases which came before the Judicial 
Committee, Vacuum Oil Co. v. Secretary of 
State .4) and Ford Motor Co, Ltd, v, S:cre- 
tary of State (5), the Courts in India as well 
as their Lordships of the Judicial Committee 
adjudicated upon a question relating to the 
correct basis of assessment in respect of 
certain imported goods. It is true that in 
those two cases the objection to jurisdic- 
tion does not appear to have been raised 


‘and discussed. But we are unable ito - 


assume that if the objection to, jurisdiction 
was 80 obvious as has been suggested before 
us, the learned Counsel who appeared for 
the Government or their Lordships who 
dealt with the case on the merits would 
have overlooked such an objection. The 
decisions in Ganesh Mahaden v, Secretary 
of State (6), and Maha ev Ganesh v. Secre- 
tary of State, (7), to which the learned 
Subordinate Judge has referred are clearly 
distinguishable. They fall within the 
principle already indicated, that ad- 
judications by Oustoms Officers dealing 
with an offence committed under 
s. 182 have prima facie to be regarded as 
adjudications bya special tribunal, and as 
such, are not examinable by a Civil Oourt 
except where they have acted without 
jurisdiction or in contravention of funda- 
mental principles of judicial procedure. The 
learned Subordinate Judge has referred to 
the judgment of the Judicial Oommittee ‘in 
Vacuum Oil Co. v. Secretary of State (4) 
but has tried to distinguish it on a ground 
which we find difficult to follow. : 
Such being the state of the authorities, 


we may now deal with the arguments ' 


advanced before us with reference to the 


4) 56 B 313; 137 Ind. Oas. 535; AI R1932 P O 
16s. S91 A 258; 360 WN 854; 36 L W 156; 63 M 


‘L J 437; Ind. Rul. (1932) P O 203; 34 Hom, L R 


1057; 55 O L J 520 (P.O). 

(3; AI RB 1938 PO i, 172 Ind. Cas, 771; 65 I 
A 32; 40 Bom. L R 269; 32 S L R 264; 19380 LR 
76; (1938) A L J 87; 42 O WN 257; 4 BR 287, 
10R P O 175; 19380 W N 188; 47 LW 205; 
(1938) M W N14; 1938 A L R 110; (1938) L M L 
J 161; I L R 1938) Bom. 214; 66 O L J 466 


PO. - | 
: E 43 B 221; 49 Ind. Cas ` 427; A IR 1919 Bom, 
30; 21 Bom. I.R 27. wW ; 

im) 46 B13% 66 Ind, Cas, 872; A IR 1922 Bom, 
30; 24 Bom. L R 245, : ay 
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languagé of the relevant provisions of the 
Act. The learned Counsel for the appel- 
lant contended that the finality enacted 
by the lest clause of s. 1¢8, Sea Customs 
Act, mnst be limited to redress available 
before the executive authorities themselves 

“Gnd must not be understood as precluding 
the jurisdiction of the Civil Court. He also 
contended that that finality can attach 
only to decisions or orders passed by Ous- 
toms authorities when acting under s. 152 
_ of the Act and the succeeding sections. We 
are not prepared to accede to the latter 
contention. The opening words of s. 188, 
¿refer to any decision ororder passed by an 
officer of Custems under this Act and it has 
not been shown why those words should be 
limited to cases falling under s. 182 and the 
succeeding sections. For one thing, such a 
construction may unduly curtail the right 
of appeal given to a party bys. 188 and 
unless such a construction is obvious. we 
. are not disposed so to interpret the section. 
The first contention, namely, that the finali- 
ty enacted by the laet clause of that section 

_ Should not be.interpreted to take away the 
jurisdiction of the Civil Ocurt, seems to 
us well-founded. Cases have come before 
this Court whereupon similar provisions 

jin other enactments the same argument 
against the jurisdiction ofthe Civil Court 
has been advanced but bas been repelled. 
Many of these cases have been referred to 
in Kamaraja Pandiya Naicker v. Secretary 
of State (8) and it is unnecessary to deal 
with them again here. 

_. The learned Government Pleader con- 
tended, in the alternative, that even if the 
exclusion of the Civil Court's jurisdiction is 
not to be inferred from s. 188, the same 
result must be reached on general princi- 
ples, on the grcund that where the Legisla- 
ture has created a special tribunal to give 
redress to 8 party in respect of particular 
wrongs, it must be presumed that it was in- 
tended tobe an exclusive remedy. Adopting 
the language used by the learned Judges 
in Ramchandra v. Secretary of State (9), at 
p. 108*, he contended that 

“when by an Act of the Legislature powers are 
given to any person for a public purpose from which 

“an individual may receive injury, if the mode of re- 
“dressing the injury is pointed out by the statute, the 
jurisdiction-of the ordinary Courts is ousted, sad in 
case of injury, the party cannot proceed by action.” | 

The scope and limits of this principle 
have been discussed at some length in 
- (8) 69 M L J 695; 162 Ind. Oas. 419; AI R 1936 
Mad. 269; 42 L W 931; 8 R M 991. 

(By 12 M 205... 
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Kamaraja Pundia Naicker v. Secretary of 
State (8), already referred to and Ram- 
chandrav. Secretary of State (9, has also 
been explained there. The question for 
consideration in such. cases is whether the 
order complained of can be regarded as 
anything in the nature of an adjudication 
by a tribunal. It seemstoustco much to 
contend that every order of a Customs Offi- 
cer under the Customs Act in whatever con- 
nection passed must be regarded asin the 
nature of an adjudigation by, a tribunal. 
The learned Government Pleader also re- 
lied on the observations of the Master of 
the Rolls in Wake v. Sheffield Corporation 
(10), at p. 145%. No question arose in that 
case as tothe limitsof the jurisdiction of 
the Civil Court. A stipendiary Magistrate 
was empowered to pass orders on the appli- 
cation ofthe urban authority on a default 
made by a private owner in carrving out 
certain works. There was an application 
for certiorari to move unto the High Court 
an order made by the stipendiary Magis- 
trate in connection with such an applisation. 
The Master of the Rolls observed that that 
was a case where: 

“the statute has imposed on certain persons a liabi- 
lity not known to the Common Law, and haa given 
to other persons powers and duties also not known 
to Common Law, and it seems to me to follow that 
where that is the case, and where there isan 4c 
of Parliament which has imposed a new liability, 
and given particular means of enforcing such new 
liability, such mode of procedure isthe only one to 
be followed and used for that purpose,” 

We find it difficult to say thai the present 
case is one of that kind. Barraclough v. 
Brown (11), which was also relied on by 
the learned Government Pleader, is likewise 
distinguishable. The proposition there 
laid down was that: 

“Where a statute gives a right to recover expenses 
in a Court of summary jurisdiction from a person 
who is nototherwise liable, there is no right to 
come to the High Oourt for a declaration that the 
applicant has a right to recover the expenses in a 
Court of summary jurisdiction.” 

It wason those facts that Lord Watson 
said that “the right and the remedy are 
given uno flatu. and the one cannot be dis- 
sociated from the other.” It has also been 
held that when executive authorities in the 
exercise or under colour of statutory powers 
interfere with the person or property of the 
subject, improperly or in excess of the limits 
authorized by law, the subject has the right 
to rescrt to the Civil Court, unless its juris- 


(10) (1884) 12Q B D 142; 53 LJ M O1; 50LT 76; 


"32 WR 82; 483 P197 


(11) (897) A -O 615; 66 LJQ B 672; 76 L T797; 
82 J P 275; 8 Asp. M O 290. 
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-diction bas been taken away by express 
-words or by clear implication. Judged by 
this test, we do not think it can be said 
in this case that the jurisdicticn of the Civil 
-Court bas been excluded. The appeal is 
‘acecrdingly allowed and the case remanded 
to the. lower Court for disposal on the 
' merits.: The court-fee paid on the memo- 
randum of appeal will be refunded. The 
appellant will be entitled to the costs of this 
‘appeal. 

oD. Appeal allowed. 
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. versus 
~NARAYANSINGH AND ANOTHER —PLAINTIFFS 
at — RESPONDENTS 

Registration Act (XVI of 1908), s. 17 (a\—Deed 

of agreement relating to theka for cutting timber 
~-Held on considering terms that deed created 
rights or interests in immovable property and 
required registration—License, if creates interest in 
immovable property—Easements Act (V of 1882), 
38.4—Absence of servient and dominant tenements — 
Profite a prendre in gross cannot be regarded as 
easements, 
: In determining whether a document has to be 
registered, one is concerned not with the object 
which the transaction relates to, but with the rights 
which the instrument creates or declares. If the 
right in question amounts to a right, title or inter- 
est in immovable property, then the instrument 
(being non-testamentary) must be registered. |p. 
826, col 1. 

The defendant executed an ikrarnama or a deed 
of agreement infavour of plaintiff to the effect 
that he had taken the plaintifs jungle on theka 
for cutting teak wood for two years. The instru- 
ment dealt with a good deal more than the sale of 
trees coupled with the right to enter upon the 
land. in order to cut and remove them. The exact 
trees sold were not specified nor were they capable 
of determination. They were to be cut over a 
period of two years. Only those over 11 inches in 
girth were to be cut. At least 25 to 30 trees per 
acre were to be left. These provisions made 
‘it impossible to fix the exact subject-matter of the 
sale beforehand. A time limit was fixed with a 
provision for a six months’ extension. The conside- 
ration was Rs. 7,000 and this had tobe paid what- 
ever the amount of timber cut, and even if no 
timber was cut at all. There was a provision for 
the payment of this sum in instalments and . also 
for the payment of interest. In addition, there was 
a forfeiture clause in case of default of two instal- 
ments with rights of re-entry : 

Held, that the document created rights or interests 
in immovable property itself and required registra- 
tion under s. 17 (a), Registration Act. The terms 
of the document were foreign to the sale of timber 
(a movable) coupled with a license to enter and 

_Temove, There was something’ more than. a mere 
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license to enter in order to cut and remove ascer- 
tained timber sold and that something more created 
rights and interests in immovable property. 
Mathuradas v, Jadubir Thapa (2) and In re Mahant 
Raj Balamgir (3), distinguished. ; 

Obiter.—Although profits a prendre are regarded 
as easements in India because of s. 4 of the 
Easements Act, and s. 3 of the Limitation Agt, 
this does not apply to profite a prendre in gross 
where there is an absence of servient and domi- 
nant tenements, 

Obiter.—A license whether revocable or not does 
not in itself create an interest to or in immovabl 
property. 4 

S. Q. A. from the Appellate decree of the 
Court of the District Judge, Jubbulpore, 
dated December 22, 1934, in Civil Appeal 
No. 4-B of 1934, modifying the decree of the 
Court of the First Subordinate Judge, 
Second Olass, Jubbulpore, dated April 6, 
1924, in Civil Suit No. 425 of 1931, $ 

Rai Bahadur D. N. Chaudhuri for the 
Appellant. 

Mr. J. Sen, for the Respondents. ; 

Judgment.—The question at issue ig 
whether the document on which the suit 
is based requires registration. The facts 
are these: On May 27, 1929, the defend- 
ant executed a document which calls itself 
an ikrarnama or deed of agreement in 
favour of the plaintiff. Itstermsinso far 
as they are relevant tothe appeal before 
us are as follows :— 

I have taken your jungle of Mouza Kutrigaon 
Settlement No. 279, Tahsil Patan, District Jubbul. 
pore, between the way of Rajolabhat leading to 
Dane Baba and the river Hiran up to the back 
side of your * * * (illegible) Mouza Kutri- 
gaon, towards the East, for cutting sagon (teak) 
wood, for two years, i. e, from June 1, 1929, to 
May 31, 1931, for Rs. 7,900,in wordsseven thousand 
rupees, on the- conditions laid down below, So 
1 will abide by these conditions and cut all the 


wood. If I fail to cut the wood I will get the 

period extended by you by six . months, 4, e. 

up to November 30, 1931. , 
* * s + 


(2) The period of the theka is from June 1 
1929, to May 31, 1931, that is fortwo years, But 
I will be entitled to cut the wood from the date 
of execution of the agreement. If within the 
period of the theka I cut the wood of the jungle 
of the theka and wantto take away the same 
soon (before the expiry of the period of the 
theka), I will pay the entire amount of the re. 
maining instalments ina lump. 

* 


4 

(4) That I will cut all the wood of the 
aforesaid theka leaving the stumps according to 
the Government Forest Rules. I will be entitled 
to cut all the wood thicker than eleven inches, 
The wood ofless than the above thickness shall 
remain in your possession. 

(3) That I will cut the wood of the jungle i 
two parts. After I havecut all the wood. of pie 
part, you hall enter into the possession of that 
part, and then I willnot be entitled tocut the 
wood of that part for the second time. | 

(6) That I will leave 25 to 30, twenty-five to 
thirty, tree per acreforsegd, The same shalt be 
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watched by your servants. If there be any mistake, 
they may point ont the same andthe same shall 


‘be corrected,” 

: The consideration was Rs. 7,000 out of 
which Rs. 1,000 was according to the docu- 
‘ment paid in advance and the remaining 
‘Rs. 6,000 was payable in four instalments 
Mith an enabling clause under which the 


defendant was entitled to pay in instalments 


| before due date if he sc desired. A penalty 


“of this kind amounts to «4 


“instrument 


‘was provided for default, namely, payment 
‘of interest at 8 annas per cent. per month 
‘on ‘the defaulted instalments and, there 
was also an exigibility clause under which 
the whole became payable at once on 
‘default of two instalments. This also 


involved forfeiture with a right of re-entry.- 


‘The counterpart to this document is 
Ex. P-6.. It sets forth the same terms. 

4 This question has been considered at 
Jength in First Appeal No. 10 of 1935, Mulji 
Sickka & Co. v. Nur Mohammad "Abdul 
‘Ghani, 181 Ind. Cas. 126 (1) to which one 
:of us (Stone, O. J.) was a party. According to 
:that view the document in question creates 
a license coupled with a grant which 
‘amounts to a profit a prendre in gross, and 
:as such, requires registration. 

The only distinguishing feature between 
that case and this is that tendu leaves which 
were in question there, have not been 
excluded from the definition of immovable 
‘property in the Transfer of Property and 

‘Registration Acts, . nor have they been 
-included in the definition of movable pro- 
perty in the Registration Act, whereas 
standing timber has. But the decision 
does not turn upon the question whether 
„tendu leaves movable or immovable pro" 
‘perty. In determining whether a document 


«has to be registered, one is concerned not 


with the object which the transaction 
relates to but with the rights which the 
creates or declares. If tke 
‘right in question amounts to a Tight, title 
‘or interest in immovable property, then 
‘the instrument (being non- testamentary) 
‘must be registered. The question here is: 
does this dapuri create “a right, title or 
interest . . to or in immovable 
< property?” Te it does, then it requires 
‘Tegistration onder 8.17 (a) of the Indian 
-Registration Act. 

The Allahabad view is that a transaction 
sale of the 


_ timber coupled witha license to enter upon 


: the land in order to cut and remove the 
‘goods sold and tbat, therefore, it does not 
* require regiatraticn. Mathuradas v. Jadubir 


‘ (1) 181 Ind. Oas, 126; A I R 1938 Nag. 377;11 R 
NAH, a l i 


wie 
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Thapa (2) and In re Mahant Ray Balam- 
gir (3). It does not require registration 
because the rights created on a sale of 
movables are not to orin immovable pro- 
perty and a license to enter does not re- 
quire registration. Here, however, the 
instrument deals with a good deal more 
than the sale of trees coupled with the 
right to enter upon the land in order to cut 
and remove them. It is to be observed 
that the exact trees sold are not specified 
nor are they capable of determination. 
They are to be cut over a period of two 
years. Only those. over ll inches in 
girth were to be cut. During the two 
years trees will grow into that class. At 
least 25 to 30 trees per acre were to be left. 
These provisions make it impossible to fix 
the exact subject-matter of the sale 
beforehand. The land will produce the 
growth. See Duppa v. Mayo (4) (infra). A 
time-limit is fixed with a provision for 
a six months’ extension. The considera- 
tion is Rs. 7,000 snd this has to be paid 
whatever the amount of timber cut and 
even if no timber is cut at all.” There 
is a provision forthe payment of this 
sum in instalments and also for the pay- 
ment of interest. In addition, there is a 
forfeiture clause if two instalments are not 
paid with rightsof re-entry. All this is 
foreign to a sale of timber (a.movable) 
coupled with a license to enter and remove. 
Tt creates rights and interestsin the im- 
movable property itself and consequently 
the document requires registration. 

It may perhaps be remarked in passing 
that though profits a prendre are regarded 
as easements in India because of s. 4of 
the Indian Easements Act and s. 3 of 
the Limitation Act, this does not apply to 
profits a prendre in gross where there is 
an absence of servient and dominant 
tenements. But it is not necessary to 
decide in this case whether a sale of 
standing timber amounts to a -profit or 
whether it confers an interest in-the pro- 
perty sold under the Sale of Goods Act, for 
whichever way the matter is viewed,. the 
result is the same in this particular case 
because of the terms of the document under 
consideration. There is something more 
than a mere license to enter in-order to 
cut and remove ascertained timber sold 
and that ‘something more creates rights 
and: interests in immovable property. Had 


(2) 28 A 277; AWN 1906, 4; 3 A L J 138, 
(3) ATR 1931 All 302; 133 Ind. Ong, 151; 1 (1931) 
A LJ 608; Ind. Rul. (1931) All. 605 (F 
| 4) (1668) 1 ‘Baynd 275; 85.RR 3438. 
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there ‘been a simple sale of ascertained 
trees with a license to enterin order to 
cut and remove, the position might have 
been different, for a contract which traus- 
fers the legal interest to a purchaser of 
a purely chattel interest might be regarded 
as a salecoupled with a license which 
license would not be revocable until the 
purpose of the transaction was effected. See 
Jones.v. Tankerville (5), Marshall v. Green 
(6) and Duppa v. Mayo (4), See also 
Hurst v. Picture Theatres, Lid. @. A 
license whether revocable or not does not 
in itself greate an interest to or in im- 
movable property and so it is possible 
‘that in those ciréumsiances registration 
would not be required, Butthat is not 
the -position here because of the terms of 
this particular. document and we make it 
clear that we are not here expressing an 
‘opinion onthe other question one way or 
, the other. . 

The ‘appeal succeeds ‘and the trial 
,Oourt’s decision will be restored. In view 
-of the fact that the plea of registration 
was not taken inthe lower Oourt each 
¿side will bear its own costs in this and 
‘the lower Appellate Oourt. 


8. . . Appeal allowed. 
| (5) <1909) 2 Ch. 440; 78 L J Ob. 674;101 L T 202; 
25 TLR714. ` 
: (6) (1875) 1 O P D 35; 45 LJOP 153; 33L T 
» 404; 24 W- R 175. 

(7) (1915) 1K B 1; 8 LJK B 1837; 111 L T 
' 972; 58 8 J739; 30 T L R 642, 





MADRAS HIGH COURT 
Appeal No. 104 of 1932 
ee February 1, 1938 
MADHAVAN Narre AND Stopart, JJ. 
S. Ru. M. Ru. RAMANATHAN 
OHETTIAR AND ANOTHER-—APPE LLANTS 
gE -VETSUS 
E. H. Maharana Shri DOWLAT 
‘SINGJEE THAKORE SAHIB, 
LIMBDI AND OTHERS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. II, r. 2, 
0. XXIII, r. 1— Suit on equitable mortgage in 
Bombay High Court—Mortgagor seeking to enforce 
claim against property in Madras Presidency as well 
< as other land included in mortgage — Bombay High 
Court granting permission to institute fresh suit in 
respect of Madras properties in Madras Presidency— 
i Direction includedin final decree—No specific order 
allowing withdrawing of elaim— Fresh suit in Madras 
Presidency held not barred ~ Transfer of Property 
Act (LV of 1882), s. 58 (Original mortgage by 
deposit of title-deeds — Sub-mortgage by deposit of 
~ title-deeds is valid—Deposit of only one of title-deeds, 
whether enough to create valid equitable mortgage 
„ever entire property— Oral agreement — Monies 
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advanced in pursuance thereof — Subsequent deposit 
of title-deeds creating equitable mortgage —Later on, 
formal document purporting to be memorandum of 
completed transaction — Such document, if requires 
registration—Oral evidence, to prove deposit of title- 
deeds — Admissibility — Registration Act (XVI of 
19094, s. 49 — Compulsory registrable document | not 
registered is admissible for collateral purposeg— 
Prattice—Relief—Court, when can grant relief not 
prayed for. 

The plaintiff filed a suit on an equitable mortgage 
in Bombay High Court. In that suit he wanted to 
enforce his claim against certain property situate in 
the Madras Presidency as well as other lands in- 
cluded in the equitable mortgage. The Bombay 
High Court gave permission, presumably under 
O. XXIII, Civil Procedure Code, to institute a fresh 
suit in respect of the property situate in the Madras 
Presidency in the Court of the local jurisdiction. 
These directions were included in the final decree. 
Neither any application wes made to withdraw the 
claim in respect of Madras property nor any specific 
order was passed allowing withdrawal and granting 
permission to institute fresh suit : : 

Held, that a fresh suit on the mortgagein respect 
of Madras lands was not, barred under 0O. II, r.2, 
Plaintiff's suit in Madras Presidency although 
originally one for possession of the euit property 
(the plaintiff having purchased it with the permission 
of the Insolvency Oourt from the Official Assignee 
appointed during insolvency of the mortgagor) in- 
cluded an alternative claim based onthe mortgage 
and was maintainable as framed. < 


Where the original mortgage has been by deposit 
of title-deeds a sub-mortgage by deposit of tltle- 
deeds is valid. There is nothing in s. 58, cl. (7), 
Transfer of Property Act, against the validity of an 
equitable sub-mortgage cf a mortgage created by 
deposit of title-deeds, Gurnum Kaur v, R. K. 
Banerjee (19), relied on. |p. 836, col. 1,] 

A deposit of some of the title-deeds relating to a 
property is enough to create a valid equitable mort- 
gage over the entire property, if it was the intention 
of the parties that the mortgage should be in respect 
of the entire property to which the documents of 
title relate. [p. 837, col. 1.] 

{English and Indian case-law referred to ] 

Moneys were advanced by one of the parties from 
time to time, in pursuance of an oral agreement 
between them and subsequently certain title-deeds 
were deposited creating an equitable mortgage on 
certain property in consideration of the money 
advanced. Later on, a formal document which merely 
purported to bea memorandum of completed trans- 
action of the mortgage and which did not constitute 
the agreement between the parties in respect to the 
deposit of the title-deeds and was thus simply 
evidence of a fact from which mortgage could be in- 
ferred, was executed : 

Held, that such document did not require registra- 
tion and oral evidence was admissible to prove the 
deposit of title-deeds. 

[Oase-law discussed]. 


A compulsorily registrable document, though un- 
registered and inadmissible as evidence of a transac- 
tion affecting immovable property, may be admitted 
asevidence of a collateral fact or for any collateral 
purpose. [p. 838, col. 1.) 

The defendant in mortgage suit while executing 
another mortgage in respect of the suit properties 
addressed a letter to the proposed mortgagee 
containing a statement that the suit properties were 
subject-matter of a mortgage executed in favour of the 
plaintiff in the suit. 
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Held, that the letter although unregistered was 
admissible as evidence ofe collateral fact, viz., the 
acknowledgment by the defendant ofthe mortgage 
in favonr ofthe plaintiff and could be admitted under 
s. 49, Registration Act. Vurada Pillai v. Jeeva- 
rathnammal (26), Muqniram v. Gurmukh Roy (27), 
Venkataratnam v. Subha Rao (28) and Davinder Singh 

ov, Lachmi Devi (29), relied on. : 

~ Even if it is not prayed for in the plaint, the Court 
can grant a relief which is not inconsistent with the 
facts of the case, provided the defendant is not placed 
atany disadvantage in the course of the trial by 
reason of the defect in the pleadings. [p. 840, col. 1.) 


against the decree of the Court ot 
Gob dudes, Trichinopoly, in O- 8. Noel of 
The Advocate-General, Mesars. M. 
Umamaheswaran, M. Subbaraya Ayyar 
and T. S. Krishnamurthy Ayyar, for the 
Appellants. 
Messrs. V. V. Srinivasa Iyengar, V. C. 
Gopalarathnam and ©. V. Aimanathan, 
for the Respondents. 


Madhavan Nalr, J—This isan appeal 
hy defendants Nos. 1 and 5 against the 
decree of the Subordinate Judge of 
Trichinopoly in O. S. No. 1 of 1929. The 
plaintiff in the suit is H. H. The Maharana 
Thakur Sahib of Limbdi. In the appeal, 
the question is raised as to whether the 
“plaintiff is entitled to a sale of the suit 
properties in enforcement of an alleged 
Fub-mortgage of an equitable mortgage 
hy deposit of title deeds, granted to him 
by defendant Nn. 3 ofthe suit properties. 
These, called the Vadavoor lands. are 
situate in the Trichinopoly District. These 
and various other properties situate in 
‘Madras and Bangalore belonged to Messrs. 
Tawker & Sons, a well-known firm of 
jewellers in Madras. They mortgaged the 
title deeds of all these properties to Messrs. 
Nagarseth & Sons, defendant No. 3 in the 
present suit, in 1916 for a sum of over 
18 lakhs of rupees borrowed from time to 
time for carrying on their family business. 
Exhibits M. M-1 and M-2 are the docu 
ments which were deposited as the title 
deeds of the properties. Of these, Ex. M 
is only a judgment and strictly speaking 
is not a title deed. In August 1922 
Nagarseth instituted O. 8. No. 3772 of 1922 in 
the Bombay High Court (Ex. D-4 ‘being the 
plaint) against Messrs. Tawker & Sons (who 
-were defendants Nos.1, 2 and 3) for the 
enforcement of the equitable mortgage. 
This svit was not finally decreed till 1928. 
Meanwhile,.on January 17, 1925, Messrs. 
Tawker & Sons were adjudicated insolvents 
and the Official Assignee of Madras was 
made. a party in that suit as defendant 
No. 4. In the course of .the.suit the. pre» 
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sent plaintiff was also made a party as 
defendant No. 5 at the instance of the 
plaintiffs in that suit (the present defen- 
dant No. 3)—see Ex. J, dated April 17, 
1925—on the ground that they had made 
an ‘equitable sub-mor! gage’ in his favqur of 
the title of the immovable properties situate 
at Madras, Trichinopoly and Bangalore 
mortgaged tothem. He then ‘lodged what 
is called a counter-claim against Nagarseth 
& Sons for Rs 18,23,517-6-3, which he averred 
was secured by depesit with him of the 
title deeds mentioned in the plaint and 
he prayed that the properties govered by 
the title deeds be sold and the proceeds 
applied in satisfaction of his debt; see 
Ex. N. 

Tt may be mentioned here that defendant 
No. 3 used to obtain moneys from the present 
plaintiff for lending them to the Tawkers. 
The present defendants Nos. Land 2, the 
later representing the P. M. A. Estate as 
Recéivers, claiming right to the Vadavoor 
properties involved in the present suit as 
purchasers of the same in the course of execu- 
tion proceedings in C S. No. 196 of 1921 on 
the file of the High Court of Judicature at 


_ Madras, applied on April 12, 1928, to be 


made parties in O. S, No. 3772 of 1922. 
Thereupon the present plaintiff and defen- 
dant No. 3 (defendant No. 5 and the 
plaintiffs in the Bombay suit): agreed to 
omit from that suit their claim to the 
Vadavoor lands, the present suit properties, - 
and to bring a suit for the same within 
three months in Madras. In the circum- 
stances, the learned Judge declared that 
he made no order on the application (see 
Ex. O, dated June 18, 1928): and defendants 
Nos.1 and 2 were not made parties to 
the suit. The learned Judge stated in 
Ex. O that the plaintiff and defendant 
No. 5 (that is the Nagarseths and the 
present plaintiff) agreed toomit from their 
suit their claim as regards the Vadavoor 


village and to file a suit within three 


months ‘inter alia against the applicants 
(that is, defendants Nos. 1 and 2) to enforce 
their claim against the said Vadavoor village 
in the Court of local jurisdiction’. eee 
In July 1926, shortly after his appearance 
in the suit, an interim decree was passed by 
consent as between the Nagarseths and 
the present plaintiff. That decree (see 


- Ex..L) directed the Nagarseths to pay him 


the sum of. Rs. 19,26,232. No relief was 
granted with respect to the sub-mortgage, 
but it was declared that this decree is with- 
ont prejudice to the rights of defendant 
No. 5 (the present plaintiff) to take proceed- 
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ings on the equitable mortgage of the 
properties in the Madras Presidency and to 
prove his claim in the insolvency against 
the estate of defendants Nos. 1, 2 and 3 (the 
Tawkers). Exhibit L-1 is the copy of 
the amended decree passed in the Bombay 
Suit on November 5, 1923, and in it the 
direction contained in Ex. O was repeated. 
It declared that for the amount due by 
Tawker & Sons tothe Nagarseths, namely, 
Rs. 15,37,243, the Nagarseths were entitled 
to an equitable mertgage and a first 
charge on the lands compriged in the 
title deedg with the exception of the lands 
in the Vadavoor village (tbe present suit 
properties) and -it Was declared that by 
virtue of the deposit of the title deeds by 
the Nagarseths with defendant No. b, 
the Rajah of Limbdi, the properties were 
validly mortgaged to the latter for the 
Nagarseths’ debt to him which had been 
already fixed at Rs. 19,26,232 by the pre- 
Vious consent decree; and lastly it was 
declared that in default of payment by 
the Nagarseths to the Rajah, he would be 
entitled to a decree absolute for sale but 
without prejudice to his own and Nagar- 
seths’ rights 

“to institute a suit (that is, the right of the plain- 
tifs and defendant No. 5) against 8. Rm. M., Rm. 
Ramanathan Obettiar and Messrs, Fraser & Ross, 
Receivers of the P. M. A. Estate of Madras (the 
present defendants Nos, 1 and 2) to enforce their 
respective rights under the said mortgage as pro- 
vided by the previous order of June 1s (Ex, Q).” 

- Ten days after the decree in the 
Bombay High Court, the present plaintiff 
Made an application in this Court sitting 
in insolvency for permission to buy all 
. the mortgaged properties at a valuativn 
of ten lakhs of rupees, agreeing to give 
credit for this sum in the mortgage decree 
and declaring. bis willingness to rank as 
an unsecured creditor for the balance of 
the amount: see Ex. 6. The Court there- 
upon authorized the Officiai Assignee who 
was: seized of the estate of Messrs. Tawker, 
to execute a sale deed in favour of the 
plaintif conveyimg all the properties: see 
Ex. P, dated November 19, .1923. Tne 
conveyance by the Official Assignee to the 
plaintif of the entire mortgage properties 
including ihe present suit properties was 
made on April 17, 1929, under Kx. Q. In 
pursuance of his undertaking (see kus. O) 
-the suit oat of which this appeal arises 
was instituted by the plaintiff on Decem- 
ber 8, 1928, for a declaration that he is 
the absolute owner of the plaint mention- 
ed properties and that he ‘is entitled to 
‘pe in possession thereol; see paras. 15 
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and 18 (a) of the plaint. In cl. (d) of 


_ para. 18 he prayed that if the Oourt should 


decide that defendants Nos. l'and 2 had 


‘any right to redeem or otherwise the suit 


properties in respect of the mortgage in 
favour of defendant No. 3 and the plaintiff, 
it may determine and give proper directions 
“in respect of the working out of the 
relative rights of the respective parties.” Ag 
will be presently mentioned, the plaint was 
allowed to be amended by order of the Court 
dated November 12, 1930 (1. A. No. 1215 
of 1980). 

We will now briefly refer to the rights 
alleged by the defendants Nos. 1 and 5 
to the suit properties and their conten- 
tions with regard to the rights claimed 
by the plaintiff. Records show that defend- 
ant No. 1 and P. M. A. (now represented 
by defendant No. 2) had obtained a decree 
‘preliminary decree dated April 26, 1922, 
decree absolute for sale dated July is, 
1922} in O. B. No, 196 of 1921 against 
Messrs. Tawker & Sons for moneys advanced 
to them on a mortgage of certain pro- 
perties not involved in the present suit 
and an order for sale had been made by 
the Court, During the course of execution 
proceedings, the Official Assignee of Madras 
was made a party on February 16,1925. As 
Tawker & Sons were not able to pay the 
amount intime, they applied for postpone» 
ment of sale and obtained an extension 
of time for payment by giving by way of 
additional security the present suit properties 
and charging the same withthe payment 
of the amount due under.the decree. The 
Court extended the time making the present 
suit pr -perties also liable for the decree 
amount if it was not paid in time: see 
Ex. 19 dated July 23, 1923. As the 
amount was not paid, the suit properties 
were auctioned and purchased by defena- 
ant No. l and P. M. A. in 1923. The 
sale was confirmed (see Ex. 20 dated 
March 31, 1926) and asale certificate was 
issued in their favour on May 12, 1926 
(Ex 20-A). On April 12, 1926, as already 
stated, they applied to be brought on record 
in the Bombay suit. It may be mentioned 
here that in O. S. No. 762 of 1926, the 
partition suit in the P. M. A. family, Messrs, 
Fraser & Ross, the present defendant No. 2, 
were appointed Receivers and hence they 
have been made a party to the present 
suit. Defendant No. 5 having become 
entitled by. purchase to the interest of the 
P., M. A. estate in the suit properties on 
January 23, 1930, was almost made a party 
fo the suit on September 25,1930. Defend: 
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ant No. 4 tò the suit is the Ofcial 
Assignee of Madras. 

In their written statements defendants 
Nos. 1 and 5 claiming right to the prce 
perties in the manner indicated above 
denied the equitable mortgage and the 
gub-mortgage alleged by the plaintiff and 
their validity, and contended that these 
were not binding on them. They also 
contended that the alleged mort gages, even 
if true and valid, were not binding on 
the entire extent of the suit properties. 
It was also contended by them that the 
suit was not maintainable and was barred 
by limitation and under O. Il, r. 2, Civil 
Procedure Oode, The other contentions 
raised by them are not material for 
this appeal. As many as 19 issues were 
raised in the case, but in the appeal the 
appellants question the findings of the lower 
Court only with respect to six issues, these 
being Issues Nos. 1,2, 8, 9, 10 and Il. 
Generally stated, Issues No. 6,7 and 17 
raised the question whether the sale to the 
plaintiff of the suit properties by the Official 
Assignee of Madras, defendant No. 4, on 
which a decree for possession is asked for 
by-the plaintiff (see para. 15 of the plaint) 
is valid and binding and to what extent it 
“will prevail against the sale in favour of 
defendants Nos. 1 and 2. On this point the 
lower Court recorded a finding against the 
plaintiff holding that the Official Assignee 
had no.right to any of the plaint properties 
“on thé date of the sale ‘by him and though 
he sold .all of them to the plaintiff, the 
_ plaintiff -ean have no title to them. This 
finding has not been appealed against by 
‘the respondent and his learned Counsel has 
not pressed that claim in this appeal; and 
so, the only claim of the plaintiff to the suit 
“properties that we are called upon to con- 
sider is that which is based -on the alleged 
sub-mortgage of the equitable mortgage in 
his favour. This forms the subject-matter 
of Issue No. 8. Issues Nos. 1, 2, 8, 9,10 
and 11 referred to above are as follows: 
` #Jasue No. 1.— Whether the plaint-mentioned equit- 
able mortgage in favour of defendant No. 3 is true 
and valid in respect of the plaint-mentioned pro- 
perties and is binding on defendants Nos. 1, 2 and 
5 to any and to what extent. 

Issue No. 2.—Whether the plaint-mentioned sub- 
mortgage in favour of plaintiff is true and valid. 

Issue No. 8.—f£ not (if the plaintiff's sale referred 
to in issue No. 7 is not valid), is the plaintiff entitled 
to enforce his claim, if any, under the plaint- 
mentioned equitable mortgage to any and what 
extent against the plaint-mentioned properties in 


the hands of defendants Nos. 1 and 2? 
Issue No, 9.—Is the claim set up in Issue No. 8 in 


time? : : P 
_ Jesue No, 10.—-Is the claim set up in suit barred 
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by O. II, r. 2, Civil Procedure Oode, by reason of 
the filing of O. S. No, 3772 of 1922, of the Bombay 
High Court? 

Issue No. 11.—Is the suit as framed not maintain- . 
able?” 


On the above issues, the learned Sub- 
ordinate Judge, recorded findings in favour 
of the plaintiff and passed in his favour 
the decree now appealed against by defen- 
dents Nos. l and 5. Under this decree, the 
plaintiff was held entitled to get a sum of 
Rs. 1,25,062-4-6 for principal and interest; 
up to April 30, 1932 and costs and it was 
declared that if the‘’amount was not paid 
in the time fixed by Court, the suit proper- 
ties should be sold. The issues were framed 
on November 8, 1929, ‘but before the case 
was actually taken up for trial the plaintiff 
filed in August 1930, I. A. No. 1215 .of 1930 
for amending his plaint. In para. 15 of the 
plaint the plaintiff stated that 

“he is entitled to a declaration that he is the abso- 
lute owner of the plaint schedule properties and is 
also entitled to be put in possession thereof," - : 
the right being based on the purchase of © 
the property. from defendant No. 4, the 
Official Assignee. Accordingly the first 
relief claimed in his plaint [see para. 18 (a)} 
is for a declaration that he is the full owner 
of the plaint schedule lands. The equitable 
mortgage in favour of defendant No; 3 by 
Tawker & Sons and of the sub-mnortgage by 
the latter in his favour were mentioned py 
the plaintiff in. para. 3 of the plaint. .In 
para. 13 he asserted‘his own rights as well 
as the rights of defendant No. ‘3 to the suit - 
properties based on their respective mort- 
gages as against ‘the claim’ of defendants, 
Nos.: l and 2, and in cl. (d):of para. 18 he | 
prayed the Ocurt to giye. directions in res- 
pect of the working out of the relative rights 
of the respective parties in case the Court 
should decide that defendants Nos. 1 aad 2 
had as -charge holders ‘‘any right to redeem 
or otherwise in respectof the mortgage in 
favour of defendant No. 3 and the plaintiff.” 
In-the amendment application the plaintiff 
stated that he should be given relief with 
respect to the suit properties as the holder 
of the sub-mortgage which he had alleged 
defendant No. 3 had given him of the suit 
properties. He prayed for permission to add 
a new paragraph to the plaint as para. 15 
(a) and to amend cl. (d) of para. 18 by in- 
serting in it suitable words to describe 
clearly the nature of the relief claimed by 
him. The new paragraph and the words 
sought to be introduced in the relief portion 
are as follows: ey 

“Paragraph 15, (a) ‘In case it be held that the 
sale by defendant No. 4 to the plaintiff does not pasg 
any title, the plaintif is entitled to the mortgage 


. 
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decree for sale of the under-mentioned properties 
for realization of a sum of one lakh of rupees, 
being a proportionate part of the mortgage amount 
due on the undermentioned properties.’ 

In cl. (d) of para. 18 he sought to add 
after the words ‘in’ favour of defendant 
No. 3 and the plaintiff’ and the words 
“guch rights, etc.” the following : 

“The under-mentioned properties may be ordered 
to be sold for realization of a lakh of rupees out of 
the mortgage money (due on the under-mentioned 
properties together with subsequent interest and 
costs and such right.” 

The amendment was opposed but it was 
allowed by the learned Judge. A petition to 
revise thiseorder of amendment filed by 
the present appellants (O. R. P. No. 163 of 
1931) was dismissed hy the High Court on 
February 9, 1931, with the remark “I see 
no reason to interfere.” The question whe- 
ther this amendment was proper will be 
considered by us in dealing with the ques- 
tion whethér the suit is maintainable. We 
will now proceed to consider the various 
questions in order. The first question is 
whether the plaint-mentioned equitable 
mortgage in favour of defendants No. 3 
is true and valid; or in other words whether 
there is any equitable mortgage capable of 
legal proof having regard to the fact that 
there was a written memorandum (to which 
reference will be made presently) relating 
to: the matter which was not registered 
under the Registration Act. 

: Evidence shows that Tawker & Sons had 
pledged their jéwels with various firms and 
Persons. In order to redeem them, they 
6ntered into an agreement with Nagarseth 
& Sons, defendant No. 3, and obtained 
advances of moneys from time to time. As 
Security for the advances, it was agreed 
that Nagarseth & Sons were to have pledge 
of thé jewels to be redeemed and that 
immovable properties should also be given 
as-collateral security by way of deposit of 
titleedeeds. On this understanding which 
Was ‘oral, various sums of money wefe 
advanced frum the middle of June 1916 to 
the Tawkers by the Nagarseths. Exhibit 18 
is’ a letter written by the Tawker to 
Nagarseth & Sons on June 17, 1916, in 
which after acknowledging that they have 
received Rs. 75,000 they agreed to depcsit 
title-deeds relating to immovable property. 
Exhibit 18-a shows that on June 19, a sum 
01 Rs. 80,000. was advanced and the Tawkers 
agreed to give collaieral securily by deposit 
of, title-edeeds. Exhibit 17, a letter dated 
July 1, 1916, refers to these and other pay- 
meats of ss. 80,000 (June 29, 1916) and 
Rs. 5400 (July 1, 1916), all of which were 
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made between June 17, and -July 1, 1916 
On or after September 9, 1916, a written 
agreement was executed by Nagarseth & 
Sons and Tawker & Sons embodying the 
terms of the oral agreement of June 1916. 
(The document bears no date but the stamp 
on which it is engrossed .bears the date 
September 9, 1916). It makes reference td’ 
the previous loans and to the deposit of 
titlc-deeds as security and states that these 
loans must be considered to have been 
made under the terms of this agreement and 
fixes 11 lakhs of rupees as the limit of the 
advance. ee eee ' 

The plaintiff's case is that in pursuance 
of the oral agreement between the parties 
in June, these moneys were advanced from 
time to time and the title-deeds: were de- 
posited subsequently and that Ex. Hisa 
suhsequent formal document evidencing the 
original understanding.. The first deposit of 
title-deeds was made in June 1916 and the 
deposit was completed by the end of June— 
prior to July 1, 1916. ..The agreement and 
the deposit of litle-deeds before July 1, 
1916 are proved by the evidence of P. Wa, 
Nos. 3, 4 and 5, particularly the evidence 
of P. Ws. Nos. 4 and 5,. whose testimony on 
these points has been accepted by the lower 
Court for cogent.reasons. We have :been 
taken througa their evidence and we see no 
reason to reject the same. Plaintiff Witness 
No. 3 is the broker who. negotiated the 
loan. Plaintiff Witness No. 4 was thé 
manager of defendant No. 3’s firm. , He is 
an Advocate of the. Bombay High Court, a 
member of the Bombay Municipal .Oorpora- 
tion and a member ofits Standing Com» 
mittee and also of the Oity and Bombay 
Improvement Trust. Plaintiff Witness No. 5 
is Kasthuribbai Nagarseth,a partner. He 
states that the agreement of advance was 
originally oral, that it was subsequently 
reduced to writing, that the titlesedeeds were 
given to him in the last week of June 1916 
and that he handed them to his manager 
P. W. No. 4 to-put them into the safe. The 
argument of the appellant on the point is 
not so much that the evidence of these 
witnesses should not be believed as that 
that evidence being oral is inadmissible, 
having regard to the unregistered written 
memcrandum executed by the parties which 
for want of .registration cannot be accepted 
in evidence under the Registration Act, 
The decree iu 0.8. No, 3772 of 1922 on the 
file of the Bombay High Court was obtained. 
by defendant No. 3 against Tawker & 
Sons on the basis of the equitable 
mortgage: see Ex. L-l. This no doubs. 
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‘ig not evidence against defendants 
Nos. 1), 2 and 5 who were not parties to that 
suit, but-it is an instance in which the 
Tight now claimed and set up was recognize 
ed: by the Court. Apart from the oral evi- 
dence, the most direct evidence to prove 
the equitable mortgage is Ex. Deli. Ex- 
“hibit D-14 is a memorandum dated July 1, 
1916 given by the Tawkers to Nagarseth & 
Sons, It runs as follows: - 
“We have pledged with you as equitable mort- 
gage as agreed in our writing with you 
“4. Vadavoor village properties, papers worth 


Rs. 3,00,000. 

2 Pallikarney property, papers worth 
Rs. 1,00,000. 

3. Bangalore bungalow worth Rs. 45,000, 


(Sd). T. R. Tawker & Sons. 
: July 1, 1916, 
To Messrs. i ebeg & Sons, 
s . Bombay. 

It is signed ‘I. R. Tawker & Sons. Item 
No.1 cf property referred to in it is the 
present suit property. Exhibits M, Mel and 
M-2 are the three title-deeds alleged to have 
been deposited with Nagarseth & Sons in 
respect of these properties. Under s, 58 (f), 
Transfer of Property Act, a transaction 
called a mortgage by deposit of title-deeds 
can be created by ,a person delivering to 
a. creditor or his agent documents of title 
to immovable property, with intent to 
create a security .thereon. Secticn 59 
À i t 
pene rnei money secured isone hundred 
rupees or upwards, 8 mortgage other than a mort- 
gage. by deposit of title-deeds can be effected only 


by ‘a registered instrument signed by the mnortgagor 
-and attested by at least two witnesses. Roe 
- The equitable mortgage. in the present 
case took place in Bombay and doces not 
require registration under the provisions of 
the Transfer of Property Act, Under s. 17, 
Registration Act, registration is required of 
(a) instruments of gilt of immovable pro- 
perty, (b) other non testamentary instru- 
menis which purport or operate to create, 
declare, assign, limit or extinguish, whe- 
tber in present or in future, any right, 
title or interest, whether vested or Con- 
tingent, of the value of one hundred rupees 
and upwards, to or in immovable property. 
By s, 49 of the Act, it is provided that | 
“no document required by £. 17 or by any provi- 
sion of the Transfer of Property Act, 182, to be 
registered shall (a) affect any immovable property 
comprised therein, or te) be received as evidence of 
any transaction affecting such property, or conferring 
such power, unless it has been registered. 
: .The learned Qounsel for the appellant 
argues that in the present case the memc- 
yandum Ex. D 14 is in itself the equitable 
mortgage, that, having regard to ss. 17 
and 49, Registration Act, it, is void, inas- 
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much as it was effected by an instfument 
which was admittedly not registered, aid 
that oral evidence is not admissible as 
the memorandum constituted the contract 
between tle parties (s. 91, Evidence Act). 
On the other hand the respondent's learned 
Counsel argues that the act of deposit 
which constitutes the equitable mortgage 
was not effected by. Ex. D-14, that it is 
merely a memorandum of the completed 
transaction of mortgage, that it does not 
therefore require registration and that in 
the circumstances dral evidedce is admis- 
sible to prove the deposit. : 
The question we have to ‘consider’ is 
whether Ex. D-14, kaving regard to its 
construction and the circumstances in which 
it came into existence, is an instrument 
within the meaning of s. 17, Registration 
Act, which purports or operates to create 
or declare whether in present or in future 
any right, title or interest, whether vested 
or contingent, in the suit properties which 
are admittedly over the value of Rs.’ 100. 
Various cases were brought to our notice 
to explain the principles that should be 
applied in deciding this question. We will 
refer only to a few of the more important 
of these decisions. In the leading case in 
Shaw v. Foster (1) at p. 340*, Lord Oairns 
observed: f 
“Although it is a well-establisbed rule of equity 
that a deposit of document of title without moze, 
without writing or without word of mouth, will 
create in equity a charge upon the property. refer- 
red to, I-apprehend that that-genéral rule will sot 
apply when you have a deposit accompanied. by, 
an actual written charge. In that case you, must 
refer to the terms of the written document, and 
any implication that might be raised, supposing 
there was no document, -is put out of the case ‘and 
reduced to silence by the documents by which 
alone you must be governed.” | h ES 
. In Kedarnath v. Shamlall Khettry (2) 
Couch, O. J. said: ste 
“The rule with regard to writings is that oral 
proof cannot be substituted for the written evis 
dence of any contract which the parties have put 
into writing. And the reason is that the writing 
is tacitly considered. by the parties themselves as 


the only repository and the appropriate evidence 
of their agreement.” 


lf this memorandum was of such & 
nature that it could be treated asthe con- 
tract for the mortgage and what the parties 
considered to be the only repository. and 
appropriate evidence of their agreement, it 
would be the instrument by which the 
equitable mortgage’ was created and would 


(1) (1872) 5 H L 321; 42 L J Oh. 49; 27 L T 28); 20 
WR 907. 3 
(2) 11B L R 405; 20 W R150. 
- “Page of (1873) 5 H, L.—,Ed.] 





` come within s. 17,. Registration Act. 


` nothing 


1839" 
i In 
Pranjivandoss Jagjiiandas Mehta v.. Chan 


. Ma Phee (8) at p. 900*, the Privy Council 


laid down the law as follows: . 

._ “The law upon this subject is beyond any doubt: 
(1) Where titles of property aré handed over with 
said except that they are to be security, 
the law supposes that the scope of the security is 


. the scope of the title; (2) Where, however, titles 


are handed over accompanied by a bargain, that 


' bargain must rule. (3) Lastly, when the bargain 


is a written bargain, it, and it alone, must determine 


- what is the scope and extent of the security.” 


Applyinge the printiples laid down in 
these cases, Lord Carson. said, in Su- 
bramanian*v. Lutchman (4) the test is : 

“Did the document cogstitute the bargain between 
the parties, or was it merely the record of an 


` already completed transaction?" 


As observed by Sir Walter Schwabe, C. J. 
(with whom Ramesam, J. concurred) in 


‘Krishnayya v. Porinusami Ayyar (5): 


“ “If it constitutes the bargain, then on the well- 
known rule that where contracts are reduced to 
writing you cannot give parol evidence of their 
contents, in order to prove the mortgage, the 
Plaintiff would have to attempt to put in as evi- 
dence the document and, if it is a mortgage docu- 
ment, he would be precluded from so doing by the 
Transfer of Property Act and under the Kegistra- 
tion Act. The question in each cage, which it is 
difficuls to decide, is whether or not the document 
does constitute the bargain, or is merely’ a record 
of a completed transaction.” - 2 - 
In allirming a judgment of this Court, 
the- Privy Ovouncil.in Sundarachariar v. 
Narayana Ayyar (6) referred to Su- 
bramanian v.. Lutchman (4) and observed 
as follows: < 
,“Whil6- their Lordships do not think that the 
language of Lord Uarsun cunveys or was mtended 
to “convey the meaning that no memorandum 
relating to a depusit of title deeds can be within 
§. 17, Negistration Act, unless it embodies all the 
particulars of the transaction of which the deposit 
forms part, their Lordships are of opinion that no 
such memorandum can be within the section 
unless on its face it embodies such terms” and is 
signed and delivered at such time and place and 
in such circumstances as to lead legitimately to 
the conclugion that so lur as the deposit is con- 
cerned, it-constitutes the ayieement between’ tue 
parties. (The statics are ours.)" : $ 


(3) 430 895; 35 Ind. Cas. 190; A IR 1916PO 115;. 


431A 122; (AYAH) L M W N 448; 32M dd l9a;4 LW 
69, 14 A Lid 638; 2V U W,N 920; 18 Bom, LR 664; 20M L 
oot 9 Bur. uT 120; 24 O L J 314; 5L B R458 
(4) 50 O 338; 71 Ind. Cas. 650, A I R1923PO 50; 1 
R 60; 50L A 17; 44 M L J Guz; 32 M L T 183; 25 
Bom. LK 582; 2 Bur. L J 25,30 U id 41; 18 L W 246; 
(1923) M W N 762, z830 WN 1 4P O). i 
(9) 40 M LJ 290; 53 Ind, Uas, 623; A 1R 1924 Mad, 
547; 47 M 398, i 
(6) 54M 257; 131 Ind. Oas. 328; A I R1931 P O 36; 
55 1 A68; UYLA LJ z45, 33 Bom. L R578; (1931) 
MW N319;5 O WN voo; Ind, Rul. (931i) F O 103; 
ARTI a06; 33 L W aul; do OWN 493,03 0Ld 
È 0). ` 
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Shortly stated the question we have to 
consider is, does- Ex. D-14 constitute the 
agreement wiba respect to the deposit 
between the parties, or is it simply evidence 
of a fact from which the mortgage could 
be inferred ? The document states that the, 
executants pledged as agreed upon in their 
writings, papers relating to the properties 
mentioned in it, The question arises, when 
was the pledge made, was it contemporane- 
ous with the execution of the document or 
was ib before or after? It appears to us 
having regard to the language used, that 
the pledge must have been made at a date 
anterior to the execution of the documant; 
in other words, the deposit as agreed to 
must have been made before the document 
Ex. D-14 was executed; otherwise the 
expression used would not have been “We 
have pledged.” The agreement of deposit 
must have been made therefore a prior one. 
In Krishnayya v. Ponnusami Ayyar (5) 
the learned Judges poiuted out that when 
one looks at the cases the easiest guide 
in determining the question whether the 
dccument constitutes the bargain or not, 
is the question whether or not money was 
paid before the making of the document, 
because if the money is handed over con- 
temporaneously with or in exchange for 
the document or after the document, it will 
be very difficult.to establish that the 
document did not contain the terms of the 
bargain between the parties. If we apply 
this test to.the present case, we find 
that the understanding was tbat ad- 
vances were to be made from time to 
time and the moneys were, as & matter 
of fact, advanced before Ex. Dl: was 
executed. The contract therefore must 
have been before Ex. D-14 and the docu- 
ment can only be the record ofa transac- 
tion that wis completed some time before 
in the past. Except the fact that a pledge 


. has. been made, it is clear that the docu- 


ment does. not on its face embody, to use 
the language of their Lordships of the 
Privy Ovuncil, “the particulars of the trans- 
action of which the deposit forms a part” 
or in other words, the contract. with respect 
to the deposit. > 3 < 
It is argued that the statement contained 
in the document ‘a3 agreed upon in the 
writings with you’ amplities its scope and 
thereby introduces into the document the 
terms of the bargain between the. parties. 
We cannot accept this argument. Ths write 
ings -referred to are Exs. 18 and 18-a, 
Suortly stated, in these documents, already 
referred to, the executante. merely. etato 
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that with respect to the moneys borrowed 
Rs. 19,060 under Ex. 18 on the strength 
of certain hundis and Rs. 80,000 under 
Ex. 1&a on a promissory note, they agree 
to deposit title deeds with the lenders 
creating equitable mortgages and Ex. D-14 
says that in pursuance of this agreement 
to deposit the title-deeds (4. e. as agreed to 
in the writings), the deposit has already 
been made o! the title-deeds of properties 
mentioned in it. ‘The reference to these 
documents does not thereby intrcduce into 
Ex. D-14 the terms of the bargain between 
the parties. - These words “as agreed upon 


-in the writings’ can only mean this and 


- and is a past transaction. 


nothing more, viz, “We have agreed to 
deposit the title-deeds and we have deposit 
ed the following title-deeds as agreed to 
in the writings referred to.” In our opinion 
the words are not adequate enough to incor- 
porate the whole of those documents in 
this onedocument. Even assuming that 
everything stated in those documents is 
incorporated in Ex. D-14, still the docu- 
ment says that the deposit has already 
been made; about that there can be no 
doubt. Ifso, the. equitable morigage was 
completed- before Ex. D-14 was written 
Exhibit D-14 
is, therefore, only a memorandum of a com- 
Pleted transaction. In whichever manner 


wé examine the dccument,it seems to us 


- that it refers to-a pastact of deposit and 


the: equitable “mortgage. thereby ‘created 
was complete without this memorandum. 
:For helping : us in construing the .exprese 
sion “we have pledged” appearing in 
Ex. D-14, our attention was invited to 
numerous cases of equitable mortgages 


“ wherein Courts were called upon to construe 


- we are considering. 


expressicns of similar import like the one 
These are Keaarnath 
v. Shamlall Kheitry (2), Oo Noung V. Maung 
Htoon Oo (7), Muthiah Chetti v. Kothane 
aaramaswami Naidu (b), Vaaamalar Pillai 
v. Subramania Chetuar (9), Subramanian 
v. Luitchman (4), Krishnayya Y. Ponnusamt 


ayyar id), Bhuban Mohan v. Co-cperanre - 


‘Hindusthan Bank (10), Ranakri:hna Doss 
v. Kesavclu Chetn (ll), Kehetrvanath v. 
Harasukdas (12), Kalia Brothers v. Punjab 
(D13C 322, . 


wb) 34 M Ld 347; 35 Ind, Cus. 664;.4 ] K 1617 Mad. 


ib9,4 LOW 4::;u9J0)2M WN 22l, 

(9) 16 L W 840; 42 Ina, Cus. lit; A 1k 19:3 Mad. 
262; b23) M W N a7. 
pE” A ìh 1925 Cal. $33; 8t Ind, Cas. &16;59 CW N 


W 
T 6s; 53M L J 18. : 
1447 Cal. obt; 10x lid. Ces. 71; 45 CL J 


RAMANATHAN OunTTiab v. DOWLAT sřNasee (MADR: 


26,302 Ind. Cas. 34; Al] 1627 Mad. 


181164 
National Bank (13), Jagannatham Pillo 
v. Official Assignee of Madras (14), Sun 
darachariar v. Narayana Ayyar (6 
Surenura Mohan Ray Chowdhry v. Mahen 
dranath Banerji (15), Kalidas Chandra, s 
Jugalkishore Dutta (16}, Krishnaswam 
Ayyangar v. Gouriamma (17) and Mon 
Ram Mohan Lal v. Bharath National Banh 
Ltd., Dehli (13). A few of these containin, 
general principles have already been notic 
ed: Kedarnath v. Shamlall Khettry (2), Sub 
ramanian v. Lutchntan (4), Krishnuyya y 
Ponnusami Ayyar (5) and Sundarachariar 3 
Narayana Ayyar (6), the rest we hay 
read; but we do pot think any usefu 
purpose will be served by discussing ther 
as the decision in each case must ‘neces 
sarily depend upon the construction of th 
terms contained in the, memorandum deah 
with in that case in the light of its speci 
circumstances, oi 
‘The circumstances already: adverted t 
show thatthe moneys were advanced ox 
various dates in June, the deposit of title 
deeds was completed towards the end.c 
that month and it was after these wer 
done, that Ex. D-14 was executed as mem 
randum. As already stated, in our opinid» 
it is only a record of a completed transac 
tion ana there is nothing in the circum 
stances connected with its coming into exist 


-euce, Which requires us to givea difieren 


meaning. “We hold that Hx. D.i4 dce 
not require registration and affords alon, 
with other evidence complete proof: of.th 
equitabie mortgage in question. lis. DA 
does not’ reque regisiration, it’ has .nc 
been shown how the equitable mortgag 
is invalid. In our opinion,- the oral evi 
dence of the witnesses already referre: 
to Ex. D-14 and the decree in the Bemba. 
sut prove to cur complete satisfactic 
ihat the alleged equitable mortgage `) 
tue. Before we leave tnis question, wr 


“may oient.on that it was argued in th 


lewer Court that Ex. b14 was got w 
subsequent- tio lz. Hand: was ante-date 
and shouid, on that account, alone | 
thiown oub ot consideration, but the lear» 
ed Judge held that this suggestion wé 


(13) A 1 R1930 Lah, 920; 129 Ind, Cas. 21; 11 L 56- 
31 r L k 934; ind. kul. 1931) Lah. 101. ’ 2 
dd) A 1k 4951 Mad. 124; 149 Ind. Cas. 814; 60° 
LJ ot 9; desu M WN 869; 32 L W 666; Ind. Ku 
uyal) Mad. 354, z 
(1d) 09 C Fel; 140 Ind. Cas. 662; A 1 BR 1932 Cal. 5€ 
36 U w Na; Ind, hul. (1933) Cal 14. ” 
(dtp 0% U bbe; ata iud, Cas isi, 9k U 161. < 
(17) A Lk 1b36 Maa. 256; 163 Ind. Cas, 145; (1936) 
W N 507; 5 k M 1206. l 
p> Alk 1b21Lah. 2£3; 67 Ind. Cas. 421; 3 L I 
t || 
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not proved : see paras, 11 and 12 of the 
judgment. No epecial ground has been 
taken against that finding in the memoran- 
dum of appeal and the learned Advocate- 
General after alluding to the point in the 
earlier-partof his argument abandoned it 
altogether andso we do not consider it in 
this judgment. 

The next question is whether the plaint- 
mentioned sub mortgage in favour of the 
Plaintiff is true and valid (Issue No. 2). 
The answerdo this quéstion would depend 
mainly upon a consideration cf the oral 
evidence ofsP. Ws. Nos. 3 and 5 who speak 
to the handing over of the documents, 
Exs. M, M-1 and M-2, by the Nagarseths 
to the plaintiff. There are other witnesses 
also whose evidence is relevant in this con- 
nection: see P. Ws, Ncs. 1, 2, 4 and 6. It is 
argued that apart irom what were referred 


to as intrinsic defects in thejr evidence, the. 


Probabilities of the case show that their 
evidence cannot be true. The learned 
Judge after considering carefvlly and in 
great detail this question came to the 
definite conclusion that the sub-mortgage 
has been proved. A 
The casé of the plaintiff relating to the 
sub-morigage is as follows: The plaintiff 
came to Bombay at the end of March 
1922 and asthe Tawkers were not paying 
the amount, P. W. No. 3, interested as he 
was as the brcker of the loan, asked P. W. 
No. 5 to ‘hand over all the title-deeds to 
him as. security for the money and P. W. 
No. 5 handed over. all the documents to 
him. at the Colaba Station when he left 
Bombay from that station. It would seem 
that the plaintiff had ceme to Bembay in 
Connection with the marriage of a son of 
Narottam Morarji, a great friend of his, 
and also to receive the Maharana of 
Porbunder when he returued from England, 
On that occasion he met P. W. No. 5 
Kasthuribhai Nagarseth, and as the loah 
was unsecured, it was arranged that he shall 
hand over the titledeeds to him. ‘The 
house of P. W. No. 5 was near the Colaba 
—Btation. | He went with the documents to 
the station and handed them over to 
the plaintiff. This handing over was seen 
by P. W. No, 2, P. W. No. 6, the present 
Private Secretary of tŁe plaintiff, also caw 
the handing over as he was present at tne 
métation. He did not see the papers then 
but he saw them later in 1925, when, as 
© says, the  NagarsetlLs wrote to the 
Plaintiff to produce them in connection with 
a Tecelver petition which they had filed in 
the Bombay suit. He says that he went 
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with the papers to the Nagarseths and told. 
them that the papers could not be handed 
over unless the plaintif was also made a 
party and then he saw the documente; 
and he identified Exs. M, M-1 and M-2.. 
The learned Judge says that this, 
witness, the only one examined in Court, 
the others having been examined on com- 
mission, is a graduate in law and impressed 
him as avery straightforward witness. 

To exhauat the direct oral evidence relat- 
ing tothe existence of the sub-morigage, 
we may also refer tothe evidence of P.W, 
No. 1, the Sheristadar to the Finance 
Secretary of Limbdi State. He says that the 
Secretary gave him some deeds in the year 
1922 and he learnt that they had to do with 
the moneys advanced to the Tawkers and 
tLat he kept them for safe custody. It 
was a sealed packet that was given to him. 
Except that Brijlal told him that the 
packet contained valuable documents in 
respect of the moneys advanced by the 
plaintiff to Messrs, Tawker & Sons, he does 
not know much about them. He himself 
did not ses the document. He kept them 
for two or three years in the safe and when 
the plaintiff sent for them, he handed the 
packet tothe Secretary and did not get it 
back again. If the above evidence is 
believed, there is no question that a sub- 
mortgage of the equitable mortgage had 
been proved. No doubt the evidence is 
oral, but no intrinsic defects such as would 
necessitate its rejection have been pointed 
out to us. (His Lordship then discussed 
the circumstantial evidence with respect to 
the sub-mortgage and concluded the sab- 
mortgage was true and then proceeded). 
The next question is whether the equitable 
sub-mortgage, which we have found to be 
true, is valid in law. It will be observed 
that the suit sub-mortgage was created by 
a re-deposit by the Nagarseths with the 
plaintiff of the very title-deeds, Exs. M, 
M-l and M-2 deposited with them origin- 
ally by Tawker & Sons. It is argued that 


since it is the mortgagee's interest 
that is being sub-mortgaged, a sub; 
mortgage of such interest by deposite 


ing the titleedeed can be created, only by 
depositing the title-deed evidencing the 
title of the mortgagee, and since admittedly 
no such document has been deposited as 
none such is in existence, the mere re- 
depositing of the title deeds of the original 
mortgagor cannot, in law, create a valid 
equitabie- sub-morigage. Shortly stated, 
what is urgedis that while a sub-mort- 
gage by deposit of title deeds of a mort 
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gage effected by aregistered deed is valid, 
such a sub-mortgage of a mortgage ilself 
created. by deposit of title deed is invalid 
because there is no document evidencing 
his‘ own title for the mortgagee to make 
dhe deposit. .1t is contended that this 
must follow from the definition of “mort- 
gage by depcsit of title deeds" in s. 58, 
Transfer of Property ‘Act. No authority in 
` support of this contention has been brought 
to our notice. On the other hand, there 
is an authority in the Indian Reports directly 
against. it, wherein the relevant English 
authorities have been referred to: see 
Gurnam Kaur v. R. K. Banerjee (19). In 
that case Mosely, J. with whom Ba U, J. 
concurred, dealt with the contention as 
follows : 

“A mortgage of immovable property is itself an 
interest in immovable property and can be itself 
mortgaged. The transaction is called a sub-mort- 
gage. lt would appear prima facie that such a 
siub-mortgage can be made by deposit of title- 
deeds in exactly the same way as an original 
mortgage can, Admittedly in England (where the 
corresponding terms are ‘equitable morigage’ and 
‘sub-mortgage') equitable sub-mortgages or equit- 
able mortgages can be made, vide Ha parte Smith; 
dn re Hillyard (20) See also Fisher's Law of Mort- 
‘gage, Edn. 6. p. 18, para. 30; Halsbury’s Law of 
England, Vol. 21, p. 82; and Hower, Vol. 2, p. 924, 
para. 1485,” 
>. Then, after referring to some judgments 
‘of the Indian: Courts to-show that they do 
not affect the above position, the learned 
Judge stated: : 
‘ “I can gee no reason why a sub-moitgage by 
deposit of title deeds in the case where the original 
mortgage has been by deposit of title deeds should 
not be valid. This appears to be clearly in accord- 


ance with law, nor has any reason of practice or 
convenience been argued against it.” 


_We entirely agree with the above Opi- 
‘nion of the learned Judge. If in law a mort- 
gagee’s interest in property can be created 
by the mere deposit to him of title deeds 
of the mortgagor, we see no reason why the 
morigagee’s interest thus created cannot 
‘be sub-morigaged by de, ositing the very 
title deeds, the deposit of which with him 
ereated his interest in the property. We can- 
not find anything in s. £8 ch- (f), Transfer 
of Prcpeity Act, against thé validity of an 
equitable sub-morigage of a mortgage 
created by deposit oi utle deeds, In England 
‘there never was a doubt about the vahdity 
of such a sub-mcrtgage. In our ¿pinion the 
“suit sub mcrigage is tue aud valid in law. 
- The equitable ncrigage and the sub- 
moilgege having Leen icund to be true 
197 ds R 542; 166 Ind..Cas, 680; A 1R 1937 Rang. 
69; 8 R Rang, 366. 7 > 
T Ubs) 1i LJ Ek. 16; Munt D €D ber; 6 Jur. 
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and valid, the question arises, to what extent 
these are capable of enfcreement against 
defendants Nos. 1 and 2: see Issues Nos. 1 
ands. The melwaram right in all the 58 
acres of Vadavoor village excepting the 
right in a small portion was acquired by 
the Tawkers under Ex. M-1. The learned 
Judge is not. strictly right when he says 
that under the documemt the Tawkers ob- 
tained the melwaram right of all the lands. 
Under the same document they also obtain- 
ed the kudivaram right over gome of the 
lands. The kudivaram right in respect.of 
the. other lands were obtained by them 
under Exs. M-2 and 7 to 16. In the 
view that we take of.the argumenis ad- 
vanced before us, it is not necessary to 
discuss the exact extent of the melwaram 
and the kudivaram interest obtained by 
the Tawkers under the above-mentioned 
documents. Suffice it to say that. ib is 
freely conceded by the respondents that 
there are certain lands in which the 
Vawkers own melwaram and certain lands 
in which they owa kudivaram which are 
not included in Exs. M-l and M-2. In other 
words, all the titlesdeeda respecting the 
entire interest which the Tawkers have in 
the suit properties have not been deposited 
by them with the Nagarseths, As the learned 
Judge points out, the fact that Exs. 7 to 16 
were produced by the defendants indicates 
that all the documents under which. they ob- 
tained all the rights which they owned in the 
Properties, were not deposited , with: the 
Nagarseths. In'thesuit, the claim is madé 
against the entire interest of the. Tawkera 
in the suit properties. As all the documents. 
relating to their-entire right over the suit 
properties were not deposited by them 
with the Nagarseths, it is argued that:no 
equitable mortgage was obtained of the 
entire interest of the .Taxkersin the prc- 
perties and the equitable mortgage and the 
sub-mort gage are effective only toa limited 
extent. We cannot accept this argument. 
Evidence makes it clear that the intention 
of the parties was that the-entire right 
which the Tawkers. had over the suit proi 
perties should be mortgaged to secure the 
loans advanced tothem by the Nagarseths. 
In Ex. 8 the Tawkers state that ‘ands ai 
Vadavoor (the italics are ours) ‘are .ncw 
with the Nagarseths as 3ecurjty’. In-Ex. T 
the morigage executed to Chaturbhujadess 
Khusaldoss by the ‘Tawkers, it is stated tha 
the morigage cover the Sch. B propertiex 
which include the lands in tke Vadavec 
village is a second moitgage. The 
evidence pearing on the question which 
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Properti¢s the Tawkers intended to mort- 
Sage is considered by the learned Subordi- 
nate Judge in para. 18 of the judgment. 

- It was not seriously contended, nor 
do we think it can be contended in the 
circumstances of the case, that it was not 
the intention of the parties to mortgage 
the entire Vadavonr properties belonging 
to the Tawkers. We accept the finding of 
the learned Judge on this point and we 
know that all the documents mortgaged 
with the Nagarseths were sub-mortgaged 
by them tofhe plainfiff. There is ample 
authority both in England and in India to 
show that®a deposit of some of the title 
deeds relating to ‘property is enough to 
Create a valid equitable mortgage over the 
entire property, if it was the intention of 
the parties that the mortgage should be in 
respect of the entire property to which the 
documents of title relate: Ex parte 
Wetherall /21), is authority for the position 
that equitable. mortgage withrespect to the 
entire security could be created from a 
deprsit of part of the title-deeds, if from 
the evidence it can be gathered that the 
object of the parties was to create a secu- 
rity upon the whole property. In Lacon v. 
Allen (22), it was held that : 

“It is not necessary, to create an equitable mort- 
gage, that all the title-deeds or even all the mate- 
Tial title-deeds should be deposited ; it is sufficient 
if the deeds deposited. are material evidence of title 
and are proved to have been deposited with the 
intention of creating a mortgage,” 

See also Roberts v. Croft (23), where it 
was held that to constitute a good equite 
able mortgage it is not necessary that the 
deeds deposited should show a good title in 
the depositor. In that case a solicitor made 
an equitable deposit of the title-deeds of 
his estate to his client, omitting the con- 
veyance to himself. He afterwards deposit- 
ed the latter, as a security, with his hank- 
ers, It was held that the client bad pri- 
ority over the bankers: see the head-note. 

e Indian authorities are also to the 
same effect. In Bhupendranath Basu v. 
Wajibunnissa Begam (24), it was pointed 
out that “there is no technical rule that 
in an equitable mortgage all the title-deeds 
should be deposited. Tt is merely a ques- 
tion of intention”, whether the mortgage 
was of the entire property : see also N. Æ. 
A. R.M. Chettiar Firm v. A.K. R. M. K. 


(21) 71805) 11 Ves. Jun. 398; 32 ER 1141. 
5 a Drew 579; 26 L J Oh. 18; 4 W R 693; 61 


(23) (1857) 24 Beav 293: 53 E R343;119 RR 1. 
a hai Pat. I, J 293; 39 Ind. Cag. 584: A I R 1917 
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Chettiar Firm (25), Ramakrishna Doss v. 
Kesavalu Chetti (11) and Ralli Brothers v. 
Punjab National Bank, Ltd. (13\% For the 
above reasons, we hold that though the title- 
deeds deposited were only Exs. M-1 and. 
M-2 the equitable mortgage took effect 
over the entire suit properties asthe par-, 
ties intended thatthe entire interest of 
the Tawkers in the properties should be 
mortgaged. Thesameisthe case with the 
sub- mortgage also. 

The next question is, is the plaintiff's 
claim*to enforce the equitable mortgage 
barred by time? This is raised in both 
Issues Nos. 9and 18. The equitable mort- 
gage to defendant No. 3 was in June, 1916. 
The plaint in the present suit was filed on 
December R, 1928. Under Art. 132, Limi- 
tation Act, the Article applicable to the 
cise, the suit should be filed within 12 
years from June 1916. Admittedly it has 
been filed more than 12 years subsequent 
to the date of the mortgage and is there- 
fore barred by time. But the plaintiff in 
order to save limitation, relies on an ack- 
nowledgment of the mortgage debt con- 
tained in Ex. S, under s. 19, Limitation Act. 
In 1924 Tawker & Sons executed a morte 
gage, Ex. T in respect of Vadavoor, the 
present suit properties, and other proper- 
ties to Chaturbhuiadoss Khusaldoss & Sons, 
Madras. Beforethe execution of the deed, 
they gave tc Chaturbhujadoss Khusaldoss 
& Sons a letter, Ex. 8. In it the Tawkerg 
state : 

“In consideration of withdrawing the suit pending 
now and also to coverup any deficiency in all the 
claims and accounts we hereby give youa lien on 
the following undermentioned properties now with 
Messrs. Nagarseth & Sons of Bombay as collateral 
security (The italics are ours,)” 

The list of the properties mentioned in it 
contains ‘lands at Vadavoor in Trichino- 
polv’ as Item No. 5. The date of this letter 
is February 12,1922. The plaintiff relies 
on thisto show that the Tawkers admit- 
ted the mortgage right in favour of the 
Nagareeths in respect of the suit lands. If 
this document is admissible in evidence, it 
clearly amounts to an acknowledgment of 
the existence of the mortgage. We may also 
mention that in Ex. T the Vadavoor lands 
are described as having been given as 
second mortgage to Ohaturbhujadoss 
Khusaldoss & Sons. The Tawkers herein 
admit the subsisting liability of the mort- 
gage in favour of the Nagarseths. Exhibit S 
is an unregistered document andon that 
ground objection is taken that it is not 


(25) AIR 1929 Rang. 65; 116 Ind, Oas. 475;7 R 
38; Ind. Ral, (1929) Rang. 155. K : 
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admissible in evidence. In our opinion, even 
if registrable, as the document is relied on 
only as evidence of a collateral fact, name- 
ly, an acknowledgment by the Tawkers, it 
can bé admitted in evidence under s. 49, 
Registration Act. There is abundance of 
authority in support of the position that a 
compulsorily registrable document, though 
unregistered and inadmissible as evidence 
of a transaction affecting immovable prc- 
perty, may be admitted as evidence of a 
collateral fact or for any collateral purpose. 
In Varada Pillai v. Jeevarathnammat (26), 
the Privy Council pointed cut with 
reference to certain petitions filed in tke 
‘Ccurt of the Collector reciting the fact of a 
gift in that case that: 

“Although the petitione.. .. are not admissible to 
prove the gift, they may nevertheless be referred 


to as explaining the nature and character of the 
possession...... a 


See ‘also Mugniram v. Gurmukh Roy (27), 
‘Venkatarainam v. Subba Rao (28) and 
Darinder Singh v, Lachmi Devi (29), The 
admission cf the equitable mortgage con- 
tained in Ex. 8 is ofthe year 1922, before 
defendants Nos. 1, 2 and 5 acquired any 
right in the properties. It is within 12 
years after the dste of the mortgage and 
within 12 years before the suit. We hold 
therefore that the suit is not barred by time. 
(Apart from these documents the debt and 
the mortgage were clearly set out in the 
schedules to their insolvency petition which 
Tawkers filed in 1925) 

The next question for decision is, is tke 
Claim set up in suit barred by O. II, r. 2, 
Civil Procedure Code, by reason of the 
filing of OC. 3. No. 3772 or 1922 in the 
Bombay High Court? The claim is the 
right to enforce the sale of the Vadavoor 
lands. According ic O., II, r. 2, Civil Pro- 
éedure Code, when 2, person is entitled to 
mcre than one relief in respect of the same 
cause of action, he can, if he takes the per- 
mmission of the Court omit one of the reliefs 
claimed by him, and if he takes such per- 
mission a subsequent suit with respect to 
that relief will not be barred. Order XXIII, 


Civil Prccedure Code, gives liberty to a. 


party to withdraw or abandon part of a 
claim with liberty to institute a fresh suit 


- (26) 43 M 244; 53 Ind. Cas. 901; A 1R1919 P O 44; 
461A 285; (1919) M WN 724; 10 L W679; 240 W 
N 346; 38 ML J 313; 18 A L J274;2 UP L’R (P O 
61: 22 Bom. L R 444 (P 0). 
(27) 26 O 334. 

(28) 49 M 738; 96 Ind. Cas. 881; A I R1926 Mad. 
1040; 51 M L T 410; (1926) M W N 732; 24 LW 
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in reapect of the subject-matter of the said 
suit or stich part of the claim after getting 
Permission of the Court to withdraw from 
such suit or abandon such part of the 
claim. Issue No. 3 refers specifically. to 
O. II, r: 2, Civil Procedure Code, and makes 
no reference to O. XXIII, Civil Procedure 
Code. The arguments of the learned Advo- 
ca'e-General on this issue were directed to 
show that the present suit was barred under’ 
O. XXIII, Civil Procedure Code. The 
learned Judge in holding that the suit is 
not barred refers to* both O. WXIII, and 
O. tl, r: 2. : Whether we examine the ques- 
tion raised in the issue from “he stand- 
point of O. XXIII or Oy Il, r. 2, Civil Pro- 
cedure Code, the main point for decision’ is 
the same,’ viz, whether permissién was 
granted by the Bombay High Court in 
C:8 No. 3772 of 1922 toinstitute a fresh suit 
for the ‘sale of the Vadavoor lands, which 
wes one of the claims included in that suit, 
as the plaintiff therein wanted to enforce his 
claim against ihe ‘awkers with respect to 
these lands as well as the other lands 
included in the equitable mcrigage. Ex- 
hibit O dated June 18, 1928, recorded that 
the plaintif and defendant No. 5 (that is, 
the Nagarseths and tbe Rajah of Limbdi) 
agreed to omit fromthe Bombay suit the 
claim as regards the Vadavoor lands and to 
file a fresh suit “within three months in 
the Court of the local jurisdiction”. The 
period was extended to September 24, 
1928, and again extended peremptorily for 
a fresh period of 15 days from November 
26, 1928, that is, up to December 11, 1928, 
(see Ex. 0-1, dated November 26, 1928), 
and the present suit was filed on December 
8, 1928, within the time allowed. The 
direction in Ex. O is included also. in 
the final decree, Ex. Ial passed in the 
suit. 

_ 1t was strenuously argued by the learned 
Advocate-General that no applicaticn was 
made by the present plaintiff or the 
Nagarseths to withdraw the claim in 
respect of the Vadavocr lands from the 
Bombay suit, that no order was passed by 
the Court’ allowing the withdrawal óf 
the claim and granting permission to 
institute a fresh suit, and that therefore 
the present suit is not maintainable. We 
may say at once that we cannot. accept 
these contentions. The High Court of 
Bombay has, in our opinion, given the 
plaintiff and the Nagarseths permission 
to file a fresh suit in the Court of local- 
jurisdiction in respect of the mortgage 
over the Vadavoor lands. No doubt the 
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“plaintife or the Nagarseths did not make 
any specific application for withdrawing 
the claim and for filing a fresh suit, nor 
was any specific order granting permission 
passed by the Bombay High Ort; but 
Exs. O and L1 make it clear that the 
claim. with respect to the Vadavoor 
lands was withdrawn by the Nagarseths 
and the present plaintiff, and permission 
to file a fresh suit within three months 
was accorded by the Bombay High Court; 
otherwise one cannot understand the direc- 
tion contained in Exes. O and L-1, and 
the subsequent orders passed by the Bombay 
High Courtextending the time. Exhibit O 
directed that the costg of defendant No.1 and 
2 with respect to the Ohamber Summons 
should be paid in case the suit was not 
filed within three months, thereby implying 
that the Court contemplated the filing of 
a suit within three months from that date. 
Though the plaintiff in the Bombay suit 
asked for the sale of the Vadavoor pro- 
perties aleo, no decree was given in respect 
of them in the Bombay High Oourt, nor was 
the suit in respect of those properties 
dismissed. On the other hand we find 
from Ex. L-1, the decree, that it was passed 
without prejudice to the Nagarseths and 
the present plaintiff to institute a fresh suit 
against defendants Nos. 1 and 2 to enforce 
their rights under their respective morte 
gages. This order should be construed to 
mean that permission was granted by the 
Bombay High Court to the plaintiff and 
defendant No. 5 therein, (that is the Nagar- 
Seths and the present plaintiff) to file a 
fresh suit in respect of the Vadavoor lands. 
This is clearly borne out also by. the last 
order extending time, Ex. O.-1, which was 
passed after notice to present defendants 
Nos. 1 and 2 and the Tawkers and the 
Official Assignee. We have already re- 
‘ferred to this order. After extending the 
time it says: 

, “I do further order that if no suit is filed within 
the ssid period of 15 days, the plaintiff and defendant 

o. §.be and they are hereby debarred from filing 
suoh a suit.” - 

“This clearly means that with respect to 
the Vadavoor lands the claim of the piaintiff 
and defendant No. 5 was allowed to. be 
withdrawn from the Bombay High Oourt 
and that it gave permission to them to 
institute a further suit and that if no such 
suit was filed with the time allowed, their 
right of instituting a fresh suit would be 
barred. The proceedings we have referred 
to show that the Bombay High Oourt acted 
under O. XXIII, Civil Procedure Code, and 
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gave permission to the plaiatif and th 
Nagarseths to institute a fresh suit, and 
that order was complied with by the plain- 
tiff by instituting the present suit. It was 
also argued that if an implied permission 
to institute a fresh suit can he gathered 
from the proceedings referred to, then . the 
permission is bad because no reason has 
been given for such permission. This 
argument is without substance, for, it is 
clear that on account of the withdrawal of 
the claim with respect to the Vadavoor lands 
from the scope of the Bombay suit, defen- 
dants Nos. 1 and 2 who wanted to agitate 
their claims with respect to those lands 
were not made parties to the Bombay suit 
and the order Ex. O. was passed on the 
application of defendants Nos.1 and 2 to 
be made parties to the suit. In the light 
of the circumstances adverted to above, we 
have no doubt that the suit of the present 
plaintiff is not barred by reason of the suit 
C S. No. 3772 of 1922 filed in the Bombay 
High Court. 

The last question for consideration is, is 
the suit as framed not maintainable? It 
will be observed that by the time the plain- 
tiff filed the suit he had, with the previous 
permission of this Oourt sitting in insol- 
veney, obtained the sale of the suit pro- 
perties from the Official Assignee. Having 
thus become the owner of the equity of 
redemption, he could no longer sue to 
enforce his mortgage by the sale of the 
properties. The suit was originally filed 
therefore for possession of the lands. On 
November 15, as already stated, the plaint 
was amended by the addition of an alter- 
native prayer for a mortgage decree for 
sale in case it should be held that the 
conveyance of the land by the Official 
Assignee to the plaintiff did not pass any 
title. ° We have already referred to the 
amendment application and the order 
passed therecn. The objection urged by 
the appellants to the frame of the suit is 
that the suit which the High Oourt of 
Bombay permitted the plaintiff to file was 
a suit on the mortgage. that under the 
terms of that Oourt’s order he was bound 
to file a suit within December 10, 1928, but 
that he did notin effect file it till Novem- 
ber 15, 1930, when the amendment just men- 
tioned was allowed to be made tothe plaint. 
We do not think that this objection should 
be allowed to prevail. We think that the 
suitas originally filed includes an alter- 
native claim based on the plaintiff's mort- 
gage right: see paras. 12 and 13 of the 
plaint, the relevant portions of which are 
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as follows: . 

“Paragraph 12... .. He (plaintiff) is informed that 
the claim of defendant No. | is based upon a charge 
over the pla@int schedule properties alleged to have 
been created in his favour by Messrs Tawker & 
Sons in the month of July 1923 in the course of the 
execution proceedings in O. 8. No, 196 of 1921 on the 
file of the High Court of Judicature at Madras to 

‘which the plaintiff was nota party. 

Paragraph 13.—The plaintiff states that any claim 
-of defendant No | whether based upon the said charge 
created in the year 1923 or otherwise cannot prevail 
against the rights of the plaintiff and can only be 
subject thereto. Roth the mortgages in favour of the 
-plaintiff as well as in favour of defendant No. 3 
(Nagarseths) having been earlier in date to the date 
of the alleged charge are entitled to priority and 
any claim of defendants Nos 1 and 2 cannot prevail 
against the claims of the plaintiff or defendant No. 3 
“The plaintiff is not bound by either the alleged 
charge in favour of defendant No. 1 or the proceed- 
ings pursuant tothe said charge culminating in the 
purchase of the plaint schedule lands by defendant 
No. 1, ete,” 

Then in tbe prayer portion, para. 18 (d) 
we have a definite indication of the plain- 
tiff’s alternative claim as follows : 

“The plaintiff therefore praysjudgment that if this 
Honourable Court should decide that on the charge 
claimed by defendants Nos. 1 and 2 they had as re- 
presenting the Tawkers..... any right to redeem or 
otherwise in respect of the mortgage in favour of 
defendant No. 3 andthe plaintiff :” such rights, ‘if 
any,may also be determined by this Honourable 
Court and appropriate directions given by the Court 
in respect of the working out of the relative rights 
of the respective parties.’ i i 

On this pleading we are of opinion that 
even witout the amendment it was open 
to the Court to treat this suit in the alter- 
native as a suit for sale by a prior mort- 
gagee against a person claiming undera 
title derived from a subsequent mortgage. 
Apart from this, it is clear that even if it 
is not prayed for in the plaint, the Court 
can grant a relief which is not inconsistent 
with the facis of the case, provided the 
defendant is not placed at any disadvantage 
in the course of the trial by reason of the 
defect in the pleadings. The plaintiff's 
suit for a relief on his sub-mortgage being 
thus maintainable even according to the 
original plaint, there was no need for 
amending the plaint by the addition of an 
alternative prayer. for a mortgage decree 
for sale. That the plaint was understood 
in the way -in which we have interpreted 
it becomes clear when we examine the 
issues. Issue No. & states-: 

“Is the plaintiff entitled to enforce his claim, if 
any; ander the plaint-mentioned equitable mortgage, 
etc 

This issue shows clearly that even before 
the amendment it was clearly undetstood 
by the Ocurt that the plaintiff did claim 
relief on the basis of his equitable mort- 
gage. And in para. 18(d) he asks that the 
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relative rights of the parties, that is the 
right of defendants Nos. 1 and 2 to redeem 
and of the plaintif to bring the properties 
to sale, may be worked out. By amending 
the plaint the plaintif wanted to bring 
out in full relief his right to sell the suit 
properties based cn the grant of the sub- 
mortgage. In the circumstances we do not 
think that by the amendment the plaintiff 
was setting up a new case or asking for 
a relief not originally asked for in the 
plaint. In this connection reference may 
also be made to the order of amendment 
passed by the learned Judge. For the 
above reasons we overrule the objection that 
the suit as framed is not maintainable. 
No otber points were argued before us. 
For the reasons given above, on the points 
argued we accept the opinion of the learned 
Subordinate Judge who has dealt with all 
the poinis in the case very ably and clearly 
in his judgment. Before ‘we conclude, we 
may say that no personal decree against 
defendants Ncs. 1 and 5 is contemplated 
under the decree except for cosis. In the 
result the appeal is dismissed with costs. 
We certify costs for two Oounsel for the 
respondents. 

ND. Appeal dismissed. 


PATNA HIGH COURT 
Appeal No. 61 of 1935 
January 5, 1938 
Oovurtyey-Tesreui, O. J. AND Jamas, J. 
SARAT CHANDRA PATNAIK — DEFENDANT 
—APPRLLANT 
versus 
BAIDYANATH PATNAIK—PLAINTIER— 
RESPONDENT 

Appeal—Amendment of memorandum—Appeal by 
one of defendants—Memorandum not showing that. 
appeal is against part of decree, except tts valua- 
tion and court-fee paid—Amendment of valuation 
sought—Amendment ehould be allowed whether other 
defendante are made aes See te or not. 

here only one of the defendants appeals from 
the decree and there is nothing in the memorandum 
of appeal itself which indicates that the appellant 
is objecting only to part of the decree except the 
figure given for valuation and the amount of court- 
fee paid, then, if the appellant offers to amend the 
valuation and pay the increased court-fee, the offer 
should be accepted, whether other defendants are 
made respondents or not. 

A. from the appellate decree of the 
Additional Sub-Judge, Outtack, dated May 
31, 1935. : 

Messrs. M. S. Rao and H. Mahapatra, for 
the Appellant. ; 

Mcsers. S. N. Sen Gupta and R. N. Sinha, 
for the Respondent, 
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‘James, J.—This appeal arises out of a 
suit for confirmation of possession of certain 
land which the plaintiff claimed as 
reversionary heir of one Batakrishna Pat- 
naik. Defecdant No. 1 had set up a claim 
to have been adopted by Batakrishna 
Patnaik and in his capacity of adcepted son 
he had executed a deed conveying a small 
‘piece cf property to defendant No.2. The 
trial Court found that defendant No. 1 had 
not been adopted by Batakrishna Patnaik 
and that he had no title to make ths con: 
veyance to defendante No. 2. The plain- 
tiff’s suit was decreed. ` 

-Defendagt No. 1 appealed from the 
decree but defendant No. 2 did not. The 
property conveyed to defendant No. 2 was 
valued at Rs. 124-4-0 while the rest of the 
property forming the estate of Batakrishna 
Patnaik was valued at Rs. 1,216. Defendant 
No. 1 in his memorandum of appeal prayed 
that the plaintiff's suit might be dismissed 
in toto but he valued his appeal at Rs. 1,216 
and he did not join defendant No. 2 as a 
respondent. When the appeal came on for 
hearing, an objection was tuken before the 
Subordinate Judge that as defendant No. 2 
had not appealed from the Munsit’s decree 
that decree had become final as between 
the plaintiff and the defendants in the 
suit and therefore the finding of the Munsif 
that defendant No.1 was notthe adopted 
son was res judicata determining the 
question of fact in the appeal before the 
Subordinate Judge. The appellant offered 
to.amend his memorandum of appeal by 
increasing the valuation and paying the 
difference of the court-fee' and also by 
adding defendant No. 2 as a respondent 
but the Subordinate Judge did not permit 
this and the appeal was dismissed. 

:On- behalf of the defendant-appellant it 
is argued thatthe question between defen- 
dant No. 2 and the plaintiff could not be 
regarded as finally settled so long as the 
decree was under appeal because under 
O. XLI, r. 33, Oivil Procedure Oode, the 
Subordinate Judge could deal with the 
decree as a whole,even though the appel- 
lant purported to appeal only from a part 
of the decree, but there is nothing in the 
memorandum of appeal itself which indicates 
that the appellant is objecting to only part 
of the decree except the figure given for 
valuation and the amount of court-fee paid. 
Objection might have been taken that the 
valuation should the increased, and that 
court-fee should be paid: on the sum of 
Rs. 124, but the presence of defendant No. 2 
as appellant or respondent was not neces- 
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sary. The omission of defendant No: 2 to 
appeal from the decree might lave had 
the effect of rendering the depree final 
between himself and the plaintiff, if the. 
Appellate Court did not apply the provi-. 
sions of O. XLI, r. 33, but this cannot affect 
the right of defendant No. |, Defendant 
No. 1 did appeal in form against the whole. 
decree, and when he offered to anend the 
valuation and pay the increased court-fee, 
the offer should have been accepted, whe- 
ther defendant No 2 was made a respondent. 
or not. It is within the power of the Appel- 
late Court to deal with so much of ‘the 
decree as affecis defendant No. 2 by appli- 
cation of the provisions of O. XLI,r. 33, 
Civil Procedure Code, but that is a matter. 
for the Appellate Oode to decide. Defen- 
dant No. 1, as I have said, has actually 
appealed from the whole decree; and at 
the present moment none of the questions 
of fact can be treated as res judicata 
between the appellant and the plaintiff. 
I would set aside the order of the lower 
Appellate Court and remand Sarat Chandra 
Patnaik’s appeal to the District’ Judge for 
disposal according to law. Costs in this 
Court and in the lower Appellate Oourt 
will abide the final result of the suit. 
Courtney-Terrell, C J.— agree. 
B. Appeal remanded, 


RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 64 
of 1937 
March 1, 1938 
BAGULEY AND MOSELY, JJ. 

U PO MYA—APPELLANT 

: versus 
Fatune RIOUFREYT—Respeonpent 

Civil Procedure Code (Act V of 1998), 0. IX, 
r. 13—Applicability to execution proceedings— 
Execution sale—Application for postponement of, 
refused for default—Sale conjfirmed—Applicant 
appearing subsequently and applying for re-opening 
— Duty of Court—Order refusing to re-open is not 
appealable—Administration—Preliminary decree— 
Relief under —Proper court-fee should be paid— 
Jurisdiction—Executing Court—Criterion is value of 
suit as instituted and not amount of decree, 

Order IX, r. 138, Civil Procedure Code, has no 
application to the execution proceedings, but only 
in adminie- 
tration or guardianship akin to suits, Thakur 
Pershad v. Fakir Ullah (1), relied on. [p. £42, col. 2.) 

An application for postponement of confirmation ' 
of the execution sale was dismissed for default and 
the sale was confirmed. The applicant subsequent- 
ly re-applied for re-opening of his application, 
which the Court refused : 

Held, that the Judge would have been actin 
more considerately if when the Advocate "appeared 
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later he had heard him; or had cancelled his pre- 
vious order and given a subsequent opportunity 
of hearing; 

- Held, also that no appeal was maintainable against 
the order refusing to re-open, and that no case was 
made out for interference in revision. 

It is the practice in the moffusil to demand 
payment of Court-fees from defendants, who come in 
under a preliminary decree in administration suits, 
and they cannot obtain relief under the decree 
without payment of the proper court-fee, Sashi 
Bhushan Bose v. Manindra Chandra (2), relied 


on. 
“Tt is the plaintiff's valuation in his plaint which 
fixes the jurisdiction of the Oourt, and not the 
smount which may be found and decreed by the 


Qourt. f te. 
. Tberefore in a suit for accounts if the plaintiff 


values his relief at Rs. 5,100 and brings asuit in 
the Court competent under s. 7, Burma Courts Act 
XI of 1922, to try a suit of that value, the Court 
can grant a decree for Rs. 21,000 and the same 
Court can entertain application for execution of the 
decree. [p. 843, col. 1.) 

[Oase-law discussed. ] 

-C. Mise. A. against an order of the Assis- 
tant District Court, Pegu, dated September 
6, 1937. 

“Mr. Kyaw Din for Mr. Shu Maung, for the 
Appellant. 

“Mr. Clark, for the Resp ndent. 

‘Mosely, J.—This purports to be an 
appeal under O. XLIII, r.1, cl. (j) but is 
really under cl. (d) of O. XL, r. 1, Civil 
Procedure Code. The circumstances are 
a3 follows; The plaintiff Khin Ma Gyi filed 
a suit for accounts or an administration 
suit against the defendant judgment-debtor 
and the present appellant U Po Mya, in 
which she valued her share of the inherit- 
ance of U Po Set deceased at Rs. 5,100. 
Three other defendants, Khin Maung Lat, 
Khin Maung Pyon and Ma Khin Nwe 
made common cause with her, and a decree 
was passed to the effect that the defend- 
ant, U Po Mya, should deliver to these 
four persons 125 acres of unspecified 
paddy land, or its value, Rs. 7,500, plus 
Rs. 13,500 in cash, the total amount dec- 
reed being Rs. 21,000, and costs. The dec- 
ree was passed in the District Court of 
Insein, where execution was opened. The 
decree was also transferred unders. 39 of 
the Oode, read with O. XXI,r. 5, to the 
District Court of Pegu, which transferred 
it under r.8 to the Assistant District 
Court, Pegu, for disposal. - 

` Certain property of the judgment-debtor, 
Po Mya, .was_ sold in execution for 
Rs..3,500 on June 9, and July 21 was 
fixed for confirmation of the sale. On 
July -13, the judgment-debtor filed an 
application to stay confirmation of the sale 
pending orders of the Assistant District 
Gourt -of- Insein.- The grounds of the 
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application appear to have been that certain 
payments had been made at Insein, and an 


‘application had been made there for the 


payment of the balance by instalments 
and, therefore, the order of confirmation 
of the saleshould be postponed. Notice 
was duly issued to the other side for July 
21, but the Advocate for the judgment- 
debtor failed to appear, and it was ordered 
that the sale be confirmed and the certi- 
ficate of execution sent to the issuing Court. 
Later that day the judgment-debtor'’s 
Advocate and the judgment-deptor appear- 
ed. The diary merely records their 
appearance on August 7. The .judgment- 
debtor's Advocate applied for re-opening 
of his application which was refused as 
the certificate had been sent on July 21, 
(after the Advocate had appeared). It 
is clear, as is contended by the respond- 
ent in this appeal, that no appeal lies. 
Order IX, r. 13, has no application to the 
execution proceedings, but only to decrees 
in suits or in proceedings in administra- 
tion or guardianship akin to suits: vide 
Thakur Pershad v. Fakir Ullah (1). 

It may be thatthe Judge would have 
been acting more considerately if when 
the Advocate appeared later he had heard 
him, or had cancelled his previous order 
and given a subsequent opportunity of 
hearing, but as I have said no appeal 
lies, and I do not consider that any case 
has been made out for interference in re- 
vision. There are two other matters, how- 
ever, in the case which call for notice. The 
plaintiff alone has stamped her plaint, and 
the defendants who claim to come in 
under the provisions of O. XX, r. 13, 
sub-s, 2, have not paid any court-fees. 
Under s. 11, Court Fees Act, in a suit 
for accountsif the amount decreed is in 
excess of the amount at which the plaintiff 
valued the relief sought, the decree is not 
to be executed until the difference between 
the fee actually paid and the fee. which 
would have been paid had the suit com- 
ptised the whole amount decreed shall 
have been paid. Under s. 149 of the Code, 
no doubt,the Court may allow further 
time for payment of the deficit court-fees. 
So far as I know, it is the practice in the 


‘mojfusil to demand payment of court-fees 


from defendants, who come in under a 
preliminary decree in administration suits, 
and I seeno reason why they should 
obtain relief under the decree without pay- 
ment of the proper court-fee. There is, 
curiously enough, no authority for the 
“(L) 17 A 108; 22 I A 44; 6 Sar, 536 (P O). 
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practice’ in this Province. The only 
authority which I could find on the subject 
is Sashi Bhusan Bose v. Manindra Chandra 
(2). In my opinion that authority is 
correct. 

“The other matter for consideration and 
the ore which has cccupied most of tke 
time ofthe Courtis tke question whether 
. the ‘Assistant District Court of Peau can 
execute a decree, the amount of which is 
beyond the limits of its ordinary civil 
jurisdiction. That is the form in which the 
question hað been rafsed, but I consider it 
a wrong.. form. The proper form in my 
opinion wduld be whether the Court has 
jurisdiction to entertain an application in 
execution ofa decree in a suit whichis 
beyond its ordinary pecuniary jurisdiction, 
and whether the suit in question was 
actually beyond the ordinary pecuniary 
jurisdiction of the Court: It was held by 
a Full Bench of this Court in Chidamba- 
ram Chettyar v. Muthia Chettiar (3) that it 
is the ‘plaintiff's valuation in his plaint 
which fixes the jurisdiction of the Court, 
and not the amount which may be found 
and decreed by the Court so, therefore, in 
a suit for accouutsif the plaintiff values 
his relief at Rs. 5,100 and bringsa suit 
in the Court competent under s. 7, Burma 
Courts Act XI of 1922, to try a suit of that 
‘value, the Court may grant a decree for 
Rs. 21,000 as was done here. The argu- 
‘ment. is tbat the original jurisdiction can- 
‘not be ousted by a subsequent finding as 
to the amount of the relief claimed or 
mesne profits, a finding which the Court is 
authorized by the Code to make. - 

Mr. Clark, for the respondent, contends 
rightly in my opinion, that if the Court 
‘of the Assistant District Judge had juris- 
‘diction to pass the decreefor Rs. 21,000 
“(the limit of its ordinary jurisdiction is 
‘Rs. 15,000), then it must have jurisdiction 
to execute its own decree, for execution 
‘proceedings are merely further proceedings 
in the suit in which the decree was obtain- 
‘ed: vide Mungul Pershad Dichit v, Grija 
‘Kant (4) at p. 183%. The same conclusion 
‘was arrived at in Shamrav Pandoji v. 
‘Niloji Ramaji (5). From this Mr. Clark 
‘argues that ifthe Assistant District Court, 
‘Insein, was competent to execute its own 
‘decree, then the Assistant District Court, 


(2) 44 O 890; 38 Ind. Cas. 835; A I R1918 Cal. 
‘883; 24 O L J 448: 210 WN 310. 

(3) 1937 Rang. 214; 170 Ind Cas. 39; AIR 1937 
Rang..320; 10 R Lang 64 (Œ B). 
` (4) 8 O 51;8 I A123; 4 Bar. 249 (PO, 

(5) 10 B 200. : 
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Pegu, was equally competent to execute it 
The Burma Courts Act (following s 26,0f the 
Code) contains provisions as to jurisdiction 
in suitsonly, and has no special provi- 
sion for jurisdiction in execution proceed- 
ings. Jurisdiction in suits is governed, 
of course, by the value placed on the, 
subjectematter of the suit in the plaint at 
institution. There was under the old Code, 
which corresponds in this respect with the 
new one save in one particular, a conflict of 
opinion as to whether s. 223 (corresponding 
to 8.039, sub's, 1 of the present Oode) 
which allows the Oourt which passed a 
decree to sendit for execation to another 
Court where the judgment-debtor resides 
or works: or has property, ete., does 
(though not in terms) require that the 
executing Court shall be a competent 
Oourt. 

There are two decisions of the Madras 
High Court, Narasayya v. Venkatakrish- 
nayya (6)and Shanmuga Pillai v. Rama- 
nathan Chetty (T) where it was held, 
under the corresponding section of the old 
Code, [at that time the word ‘competent’ 
had not been inserted in the portion of 
s. 223 of the old Code which corresponds 
to 8. 39 (2) ofthe present Oode, or in 
s. 226 which corresponds to O. XXI, r. 8] 
that where proceedings in execution were 
transferred under what corresponded to 
s. 39 (1),it was not necessary that the 
executing Oourt to which they were trans- 
ferred should be a Court of competent 
jurisdiction. These rulings, which have 
been dissented from by the High Courts of 
Calcutta, Bombay and Patna, are obsolete 
since the enactment of O. XXI, r.8 In 
the decisions by these latter High Courts, 
Sidheshwar v. Harihar (8), Gokul Kristo v, 
Aukhil Chunder (9), Durga Charan Mojum- 
dar v. Umatara Gupta (10) and Shamsunder 
v. Anath Bandhu (11) it was held that 
the Court to which a decree was transferred 
for execution unders. 39 (1), must be a 
Court of competent jurisdiction. In 
Sidheshwar v. Harihar (8) it was said that 
it was the value of the subject-matter of 
the suit and the amount of the decree which 
determined the jurisdiction of the executing 
Court, butin all these other cases it was 
implied that if was only the value of the 
subject-matter of the suit as fixed in the 
plaint by the plaintif that determined the 

(8) 7 M 397, : 

(17 M ed 4MLJ 91, 


465, 
(11) 37 O 574; 6 Ind. Cas. 97; 14 O:W N -663; ` 
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pecuniary jurisdiction of the executing 
Court. The angle from which the question 
was approached was whether the executing 
Court was competent, regard being had to 
the valuation of the suit as fixed by- the 
plaint 

It is true that in none of these cases was 
‘a suit-in question where the decree granted 
was’in excess of the jurisdiction of the 
Court where the plaint ‘had originally 
been” within that jurisdiction, but there 
are other reasons for holding this line of 
approach to be correct. Section 6af the 
Qcde which regulates pecuniary jurisdic- 
tion, and says that nothing shall operate to 
give any Court jurisdiction over suits, the 
amount or value of the subjectenatter of 
which exceeds the pecuniary limits of its 
ordinary jurisdiction applies to suits only, 
and makes the criterion the subject-matter 
of the suit, that is the amount claimed 
and not the amount decreed. There is an 
analogous provision in O. XXI, r. 4, which 
says! i 
: There a decree has been passed in a suit of 
which the value as set forth in the plaint did 
not exceed Rs. 2,000and which, as regards its 
subject-matter. is not excepted... ..... from the cogni- 
gance of......the Oourt of Small Causes, it may 
be sent to the Court of Small Causes in Rangoon 
tevenere FOF execution”. 
` It istrue that the Small Cause Court 
cannot take cognizance of suits for an 
account, and these are the suits in which 
aga rule the amount ofthe decree passed 
may exceed the amount claimed in the 
plaint, but here again the Legislature 
has been careful to fix the criterion as 
the amount claimed in the plaint. It is 
interesting to note a secticn which it was 
proposed to put into the Oode of 1908, 
but which (except a small portion not 
here relevant) was not so inserted. This 
ia quoted in Woodroffe and Amir Ali's Civil 
Procedure Code (Edition 2, p. 224). The 
explanation to this section says that a 
Court which would have been compstent 
to pass a decree shall not be dəeməsd in- 
competent to execute it merely by reason 
of mesne profits ascertained for periods 
of subsequent to the institution of the suit. 
The, pecuniary limits of the jurisdiction 
of the Court are extended. This explana- 
fion ison the lines of Shamrav Pandoji v. 
Niloji Ramaji (5) cited above. Sub-s. 1 
of this proposed section however reads as 


follows: 

“Save for the purpose of rateable distribution 
.....- 00 Gourt shall execute a decree which by 
reason of the value or the nature of the suit at 
the time of its institution, it would have been 
incompetent; to- pang,” >? Tan 
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I only allude to this proposed’ legisla- 
tion as showing that the authors of it. 
agreed with the Calcutta and Bombay. 
decisions which I have quoted, which made 
the criterion of the pecuniary: jurisdiction 
of the executing Court not the amount of 
the decree but the value of the suit «at the 
time of its institution. In my opinion the 
Assistant District Court of Pegu was com- 
petent to entertain this application in exe.. 
cution. This appeal will be dismissed with 
costs, Advocate’s fee five gold mohurs. ' 


Baguley, J.—I agree: ` 
D. Appeal dismissed. 


ge 


PATNA HIGH COURT 
Appeals Nos. 1065 and 1066 of 1936 
November 1], 1938 
Mosamap Nook, J. 
DEONANDAN PANDEY—AppeaLiant 


versus 
RAMPIRITA RAI~Responpent 

Bengal Irrigation Act (III of 1876), sa. 47, 59,63 
—Registered owners only, can sue for rent—Suit for 
rent by such owner—Defendants, if can plead that 
rent was due to some one else also, 

The scheme of the Bengal Irrigation Act, is that 
the Canal Department will deal with those ownars 
only whose names are registered in- their books, 
and they will issue authority for the realisation of 
the rent in their favour only. Reading ss. 47, 59 
and 63, together, it is clear that uo one else 
except a registered owner who has been awarded 
right to realize rent can sue for rent and when such 
a person has brought a suit, the defendants cannot 
plead that the rent was due to some one else also. 

A. from the appellate decrees of the Sub- 
Judge, Arrah, dated September 4, 1936. ` 


Mr. Harians Kumar, for the Appellant. 
Mr. B. P. Mahaseth, for the Respondent. - 


Judgment.—These two second appeals 
arise out of two suits instituted by the 
same plaintiff against two different defen- 
dants for realization of what is called 
channel rent. Under the Beagal Irrigation 
Act, the canal water is brought in Govern- 
ment chanoels up to a certain point and 
then it is distribted among the cultivators 
through private channels owned by private 
individuals who are described in the Act as 
the owners of the channels. Unders. 59 
of the Act, the owner of a village channel is 
bound to construct and maintain the village 
channels for irrigation and drainage and to 
keep them and other necessary construc- 
tions in that connection in an efficient con- 
dition’ and ‘to allow their use on such terms 
as may be declared equitable by the Canal 
Officer. He is entitled to get supply of 
water at the rate fixed-and is also entitled 
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toreceive rent for the use of the village 
channel by other persons .as the Oanal 
Officer may award. Section 47 of the Act 
enjoins upon the Oanal Officer to keep a 
register of all viilage channels whether 
existing or constructed under the Act and to 
register the names of the owners of every 
private channel. 

. The plaintiffs case is that he is the 
registered owner of channels Nos. 189 and 
550 of village Raimalpur alias Sikrahata, 
and that as such, he sued the defendants of 
the two suits who ueed them for the re- 
covery of the channel rent according to the 
rate fixed by the Canel Officer, The defence 
material for the purposes of these appeals 
was that the plaintiff was not the only 
owner of the channels in question and that 
some other person, namely Ramdip Pandey 
and others, were also co-owners of the two 
channels and that the plaintiff's share of 
rent was only one third and the remaining 
two thirds was payable to the aforesaid 
persons. There was a plea of payment 
also which was disallowed by the trial 
Court and, we are not concerned with it in 
these appeals. 

In order to meet the main defence of the 
defendants, the plaintiff urged that as he 
alone was registered as the owner of the 
channels in question in the Canal Office, he 
alone was entitled to realize the rent and 
that the defendanis were precluded from 
asserting that a part of the channel reat 


was due to some one else and that if others- 


hdd any interest in the channels, they could 
realize their dues from the plaintiff. The 
plaintiff also denied that Ramdip Pandey 
and. others had any interest-in his channels. 
The learned Munsif decreed the suit. He 
examined the scheme of the Bengal Irriga- 
tion Act and came to the conclusion that 
-the plaintiff alone was entitled to realize 
the channel rent. He also found that the 
defendants failed to prove that any other 
person was ‘the co sharer of the plaintiff in 
these channels. On appeal by the defen- 
dants, the learned Subordinate Judge has 
modified’ thé decree of the trial Court. He 
has held that Ramdip Pandey and others 
were owners of the channels to the extent of 
two-third and that the plaintiff was not 
entitled to realise the entire rent. He there- 
fore decreed the plaintiff's suit to the extent 
of one-third’ cf the claim only. The plaintiff 
has preferred these two second appeals. 

In my opinion the view taken by the 
learned Muusif was correct. Tue right to 
realise rent for the use of the channels by 
the villagers for irrigaticn purposes ia pro- 
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vided forin the Act and the rate at which 
the rent is to be realized is to bg fixed and 
awarded by the Canal Department. Sece 
tion 59 of the Act says that ‘ every owner ofa 
village channel shall be bound”, etc., ete., and: 
shall be entitled ‘{e) to receive such rent 
for the use of the village channel by other 
persons us the Canal Officer may award 
him.” It is therefore clear that the right to 
realise the rent is dependent upon the 
award of the Canal Officer and in this case 
the khatiwanis, Exs. 1 to 1l-B, are in 
favour of the plaintiff only and they autho- 
rise only the plaintiff to realise the rent at 
the rate of Re. 0-2-9 per bigha from 1929-30 
to 1938-39. 

Section 63 of the Act authorizes the 
representative of a deceased owner of a 
channel to apply for registration of his 
name. Tren it provides that if such an 
application for registry be not made with- 
in six weeks from the death of the owner 
the remaining registered owners of the vil- 
lage channel, if any, shall be deemed to be 
the owners of the entire interest in the 
village channel until] some other person 
shall have established his claim to be 
registered as owner in place of the deceased. 
This clearly shows that in case no repre» 
sentative of a deceased owner is registered 
as owner of the channel in the Canal 
Department, the remaining owners aloné 
shall be deemed to be the owners of the 
channel and the representative of a deceased 
owner will not be entitled to realise the rent 
though there is no question that ké is alsé 
a co-owner of the channel. The section 
further provides that if a sole registered 
owner dies and the name of his representa- 
tive has not been registered, the Canal 
Officer shall be deemed to be his represen- 
tative for the purposes of this part of the 
Act and shall exercise all rights and be 
bound by ali liabilities which attached to 
the deceased in respect of his ownersbip of 
the village channel until some person shall 
have established his right to be registered 
as owner thereof in place of the deceased, 
and then it provides what the Canal Oticer 
will do with regard to the money which he 
Teceives and spends in exercise of the right 
which -devolves upon him on the death of 
the sole registered owner of the channel, 
The scheme of the Act therefore seems to 
be that the Oanal Department will deal 
with those owners only whose names are 
registered in their books, and they-- will 
issue authority fcr the realisation of the 
rent in their favour only, the obvious reason 
being that those who use.the village thane 
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nels may definitely know to whom the rent 
is payable and how much is payable. The 
Canal Department will also be in a position 
to enforce the liability of the owner of the 
channel as provided in s. 59 of the Act. 
against those owners only who are regis- 
tered. Reading ss. 47, 59 and 63, taken 
together, I am clearly of opinion ‘that no 
one else except a registered owner who has 
been. awarded right to realize rent can sue 
for rent, and when such a person has 
brought a suit, the defendants cannot plead 
that the rent was due to some onè else 
also. This plea, if allowed, will lead to 
serious anomalies and complications which 
will make the working of the Act impossible 
and the realization of rent will be difficult. 
Issues of title wil] have to be decided in a 
simple suit and the cairying out of the 
liability of maintenance of the channel will 
become difficult to enforce. 

Mr. P. P. Varma, appearing on behalf of 
the respondents, relied upon the definition of 
‘owner’ in the Irrigation Act. According to it 

“owner includes every person having a joint interest 
in the ownership of the thing specified and all 
rights and obligations which attach to an owner 
under the provisions of the Act shall attach jointly 


and severally to every person having such joint 
interest in the ownership.” 


The learned Advoéate contended that all 
those who have a juint interest in the 
channel come within the term’ ‘owner’ as 
mentioned in s. 59 of the Act. But we are 
not concerned with the question whether 
anyone else other than the plaintiff is also 
a joint owner of the channel with him. ‘The 
question- is whether anyone else, even if an 
owner. but not regisiered can realize rent 
direct)y . irom the cultivators. Tne, very 
definition of owner shows that the right of 


joint owners can be exercised by, hem 


jointly or severally. So any one of them can 
exercise the right, and as [ have shown only 
those can sue who have been registered. 
This will not be adverse to the interest of 
those who have not been registered. The 
registered owner will be acting on behali of 
them all: 

Then the learned Munsif has, as | have 
said, held that there was no evidence to 
prove that any one else other than the 
plaintiff had ashare in the channels. The 
defendants had filed a copy of a compro- 


mise petition to prove that tue channels in . 


question are owned to the extent of two- 
thirds by Ramdıp Pandey and others. ‘Lhe 
learned Munsif refused, to act upon it on 
the: ground that there was no decree to 
show that the ccmpromise petition was 
accepted.and a decree was paseed according 
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to it. The learned Subordinate Judge has; 
in my opinion, wrongly acted upon it. He 
has wrongly treated it to be a decree which’ 
itis not. It is merely a copy of the petition: 
and the learned Munsif was perfectly right 
in not acting upon it. In this respect also 
the judgment of the learned Subordinate 
Judge is erroneous. But in my opinion the 
question need not be gone into in tnis case, 
as for the purposes of the present suit it is 
enough to hold that the plaintiff is admit- 
tedly the only registered owner of the 
channels: and as the Canal Department has 
authorized him to realize the rent, he alone 
can do gso. The result is that I set side the 
decree of the lower Appellate Oourt and 
restore that of the learned Munsif. The 
appellant will be entitled to his costs in this 
Court as well as in the Oourt of Appeal 
below. 

8. Decree set aside. > 


RANGOON HIGH COURT : 
Special Second Appeal No. 142 of 1938 ' 
January t, 1939 

Baeuey, J. 4 
E. HOE CHAN Uo.—APPELLANT i 
versus ' 
Baboo OHOTALAL UJAMSI— i 


KeseONDENT 

Evidence Act: (I of 1872), a. 92—Applicability—A: 
contracting with B . alleged agentof -G—Suit on com: 
tract against O-Oral evidence to ~ show „that B was : 
acting as O's agent—Admissibstity —Contract—Breach- ` 
—Damages—Measure of — Buyer refusing’ to'take - 
delivery—Proper measure of damages—- Burma Courts ` 
Act XL of 1922), s. 11—Second appeal — Finding of 
fact — Concurrent findings, when can be eee 
with, 

Section 92, Evidence Act, contemplates a case only 
ag between the parties to the suit, 

Where in a suit filed by A against C, on a contract 
entered into by A with B, A allegea B to be acting 
as agent of C, and adduces ‘oral evidence in support of 
his allegation, the evidence is admissible and s, Y2 
does not apply. Venkatasubbiah v. Govindarajuld 
U), Wilson v. Hurt (2), kbrahimbaoy Pabaney Mills 
Co., Ltd. v. Hasan Mamooji (3) and Higgins v, Senior 
(4), "relied on. 

Where the buyer fails to take delivery of gooda 
contracted to be purchased, the proper measure of 
damages is the difference between the market-rate 
and the contract-raté on the date of the final refusal 
to take delivery and the date of the notice of the 
seller's intention to re-sell is really of no value at 
all. |p. 848, col, 2.] 

The High VUourt in second appeal is entitled to 
interfere on a onding of fact, concurre:f or otherwise. | 
A concurrent finding of fact, however, should not be 
upset unless it is very clearly wrong. |p. $47, col. 2.) ` 


“Bp. 8. A. against the decree of the Dis- 
trict Oourt,. Meiktila, in C.A. No., 3 of 


te 
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Messrs. Canipdagnac and. Anklesaria, for 
the Appellant. 
. Mr. Mootham, for the Respondent. 
-- Judgment.—This appeal arises out of 
a suit ona contract. ‘The plaintiff, Baboo 
. Chotalal Ojamsi, claimed that he had 
entered intoa contract of sale of certain 
white beans to the defendant firm, E. Hoe 
Ohan Oompany, and that the defendant 
firm, after taking delivery of some of the 
beans, refused to take delivery of any more, 
he said because the price had fallen. He 
therefore sued for damages. The defen- 
dant firm’s first line of defence was that 
they -hadentered into no contract with 
the plaintiff at all. The plaintiff says that 
he entered into this contract by means of 
bought and sold notes with one Maung 
Pyan who acted as broker on behalf of the 
company. The bought and sold notes are 
signed by Maung tyan only, and he does 
not profess to have signed them as agent 
for the defendant firm, although there is 
oral evidence produced by the plaintiff that 
at the time the contract was made, the 
Plaintiff was asked what name he wished 
to be putin the bought and sold notes and 
he told Maung’ Pyan and the defendant 
firm's clerk who accompanied him that he 


did not mind what name was put down 


on the bovght- and sold notes, On behalf 
ofthe defendant firm, it is urged that as 
the name ofthe defendant firm does not 
appear on thenotes, and as Maung Pyan 
was not, on the face of them, purporting 
to actas the broker of anybody, they are 
free from liability, and reference is made 
to s. 230, Contract Act. ‘his contention, 
in my opinicn, is untenable. In Venkata- 
eek v. Govindarajulu (1) it was held 
ab: 
_ “In an action on a written contract, oral evidence 
is admissible to show that the party liable on the 
contract contracted for himself and as the agent 
of his partners. Such partners are liable to be 


sued on the contract, though no allusion ;s made to 
them in it.” 


There is nothing ins. 91, Evidence Act, 
toshow that the Legislature intended to 
depart from this settled rule of Itnglish 
Law. Inthe report there is a quotation 
from an English text-book, which is accept- 
ed; it runs as follows: 

"in an actionon a wiitten 
plaintiff and B, oral evidence is admissible, on 
behalf of the plaintiff, 10 show that the contract 
was in fact, though not inform, made by B, as 
-agent of the defendant; for theevidence tends not 


to discharge B, but to charge the dormant 
principal;” 


(1) 33 M45; 18ML J1;3MLT 259, 
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and reference is made to Wilson v. Hart 
(2;. With regard to the operation of s. 91 
or s, 92, Evidence Act, it is Stated that 
these sectiuns are not inconsistent since 
the question as to who the contracting 
parties are is not to be regarded as one of 
the “terms of contract” within the meane 
ing of these sections, With respect, [ would 
prefer to hold that s. 92has no application 
on rather different grounds, because s. 92 
says that no evidence of any oral agree- 
ment or statement shall be admitted as 
betwéen the parties to any such instrument. 
Now, onthe face of it, the parties to 
the instrument are Maung Pyan and the 
plaintiff, andthe parties to this. suit are 
the plaintiff and the defendant firm. 
Again in Ebrahimbhoy Pabaney Milis Co., 
Lid. v. Hassan Mamooji (3) reference was 
made to Venkatasubbiah v. Govindarajulu 
(1) and also to Higgins v. Senior (4), and 
there isan excerpt from the judgment of 
Baron Parke in that case, viz. : 

“There is nodoubt that where such an agreement 
is made, it is competent to show that one or both 
of the contracting parties were agénts for other 
persons, and acted assuch agents in making the 
contract, so as to give the benefit of the contract 
on the one hand tv, acd charge with liability on 
the other, the unnamed principals.....and this 
evidence inno way contradicts the written agree~ 
ment. It does not deny that itis binding on those 
whom, on the face of it, it purports to bind; but 
shows that it also binds another, by reason that 
the act of the agent, in signing the agreement, in 
pursuance of his authority, isin law thé act of 
the principal.” 3 

A reference to Higgins v. Senior (4) shows 
that this also refers 10 the case in Wilson 
v. Hart (2) which was relhed upon in the 
Madras case, Venkatasu bbiah v. Govindara- 
julu (1). I would hold that it is open to the 
plaintiffs to show that Maung Pyan, in 
entering into this contract was acting as 
agent of the defendant firm. . 

The next point for consideration is whe- 
ther Maung Pyan asa matter of fact did 
enter into the contract as agent of the 
defendant firm. Boththe lower Courts have 
found as a fact that he did. ‘his being an 
appeal under s. 11, Burma Courts Act, the 
appellant is entitled to attack this tinding 
of fact; and [ have always heid that 
despite the ‘rule of practice which their 
Lordships of the Privy Council laid down 
themselves, namely that they. will not 
interfere witha concurrent finding of fact 
by two lower Courts, tnis Court in secund 
appeal is entitled to interfere on a finding 

(2) 3817) 7 Taunt 295; 1 Moore 45; 129 E R 118. . 

(3) 45 B 1243, €3 Ind. Uas 482; AIR 1921 Bom. 81; 
23 bom. L R 767. 
ma, M & W 834; 11 L J Ezx.199; 58 R R 
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‘of fact, concurrent or otherwise, because 
B. 11 definitely states that when an appeal 
is filed under the provisions of that section, 
any ground which would be a ground of 
appeal in the first appeal is open to the 
appellant in second appeal. A concurrent 
‘finding of fact, however, should not be 
upset unless it was very cleary wrong, 
and in the present case I have no hesitation 
in saying that the finding of the lower 
Court is correct. Tomy mind, apart from 
the oral evidence, the correspondence is 
‘conclusive. Maung Pyan was by profession 
a broker or go-between. He performod 
the part -of a perfect broker by getting 
into communication with a buyer on the 
-onehand ‘and aseller on the other hand, 
then putting them in touch. with one 
another and disappearing from the scene. 
No. doubt, in order to preserve. his good 
-name, he used.to interpose at times, and 
-when there was friction between the 
buyer andthe seller, he would try to 
‘facilitate: an agreement in order not 
“only to improve his own position but also 
‘to make sure of getting his ccmmission. 
. The defendant firm say that they bought 
-5,000 baskets - from Maung Pyan as. an 
“independent seller.. They say that be was 
-not a broker and that he merely bought 
these beans from the ` plaintiff in order to 
- ye sell them to. them. ‘Throughout, — their 
-evidence -runs like a-refrain, speaking of 
“Maung Pyar that he was to make a profit 
-orthat he, was to bear a loss, and yet, 
according to their own showing, when they 
had bought from Maung Pyan, as a seller, 
beans at-a certain price and he pointed 
„out to them that hé has had to buy old 
"beans ata higher rate than they had 
. agreed to pay him, they promptly agreed 
to make up the diference, and all the 
-time they talked about paying hima com- 
. mission. ' 
| Referring tothe correspondence also, we 
have certain letters which bear the defen- 
dant firm's seal or chop mark. Exhibit 
.H is.a_ letter written to Baboo Chotalal 
by E. Hoe Chan Company. It bears a sig- 
‘nature | which I think is Maung Pyan's 
‘hough itis quite indecipherabie. But it 
“also bears the chop mark of ik. Hoe Chan 
“Company, and this letter relates to the 
_ delivery of beans under this contract. 
_ Exbibit Mis another letier referring to 
“these, beans, passing from the defendant 
“firm tothe plaintif, and also bearing the 
: chop matk of the defendant firm. Exhibit 
Yis a letterfrom the defendant firm 
“to Maung Pyan, addressing him as the 


“head broker, Ko Pyan” and instructing 
him to buy white beans for them, and 
naming aprice. I have not referred to 
letters merely s'gned by Maung Pyan on 
behalf of the defendant firm, as, if he 
was passing off as the defendant firm's 
broker without their authority, reference 
to them would be unnecessary, but the letters 
I have referred to actually bear the chop 
mark of the defendant tirm. I notice that 
the appellants did not rely very much ‘upon 
the oral evidence of Maung Ba Ssin as to 
the bought and sold notes. If that evidence 
is accepted it is quite clear that the buyer 
was really the defendant firm. The witness 
says later on that whén difficulties arose 


he was asked to go to the plaintiff and 


persuade the defendant firm's local Chinese 
agent totake delivery,and that although 
the local Chinese agent at first disclaimed 
all liability, in the end he appears to have 
weakened on that point’ and agreed to 
write to the Rangoon office about the 
matter. Isee no reason whatsoever for 
differing from the conclusion of the two 
lower Courts to the effect that as a matter 
of fact this contract was entered into bete 
ween the plaintiff and the defendant firm, 
and in consequence the plaintiff is entitled 
to sue thedetendant firm for damages 
for breach of contract if he can make 
out that thé defendant firm had committed 
a breach of the contract. i 

With regard to the quantum of damages, 
it hasbeen urged on behalf of the appel- 


“Jants that the plaintiff had done something 


very wrong ‘indeed, because, although 
he gavenotice on January 14, that as the 


‘defendant firm had failed to take delivery, 


he was going to sell the beans without 
further reference ‘and hold the defendant 
firm responsible for any loss, nevertheless he 
had in his plaiat sought to recover as 
damages the difference between the con- 
tract rate andthe market rate as on 
November 11, 1935, when the defendant 
firm finally refused to take further deli- 
very. in my opinion the proper measure 
of damages was the difference between- the 
market rate and the contract rate on the 
date of the final refusal to take delivery 
and the nctice of the intention to sell on 
January 14, is really of no value: at 
all. The damages claimed in the plaint 
have been: assessed in the proper way. `: 
There’ remains, however, one difficulty. 
Wnen reading the various letters that have 
passed between the parties, it is quite clear 
that the defendant firm had been raising 
difficulties with regard to the quality of 
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the beansthat were being tendered for 
delivery under the contract. The objection 
may, of course, have been well founded 
ormay have been merely a pretext 
because the market price of beans had 
.been going down the whole time. When 
the plaintiff was being cross-examined 
a note was made in the middle of his 
deposition “U Ba Shin for defendant wants 
40 put questions as to quality of beans and 
the question not allowed as not relevant.” 
It seems to me that {hose questions were 
most relevant. The plaintiff was suing 
for damages on the ground that he had at 
all material times been ready and willing 
to. perform his part of the contract. Unless 
be showed that he was in such a condition 
he was not entitled to any damages at all, 
and there are signson the record that 
before the date of the final breach, the 
defendant firm had been raising the ques- 
tion ofthe quility of the beans tendered 
under the contract. If the defendant firm 
had been able to show that the stock of 
beans from which deliveries were said to 
be given was lower in quality than the 
quality demanded by the contract, then the 
Plaintiff is entitled to no damages at 
all, but very possibly, in view of the fact 
that in the course of the crogs-examination 
of witness No. 1 he had intimated ‘to him 
that the Court was not. .interested with 
regard to the quality ‘of the beans, it 
may well be that the evidence on this 
point was not put in afterwards, and the 
defendant firm might be ina position to 
show that the beans tendered to him 
were not of contract quality. As I have 
said, the plaintiff has got to show that he 
was ready and willing at all material 
timen, to perform his part of the contract 
and there is no evidence on the record 
from which this point can be determined. 
It. is urged that this point cannot be raised 
in second appeal. I think it can bė raised, 
because it was put before the trial Court 
and the evidence necessary for the deter- 
mination ofthis point of law was shut 
out. It was not raised in the. grounds 
af appeal in the lower Appellate Court for. 
the simple reason that the defendant 
firm.had won inthe trial Court and the 
plaintiff was the appellant in the District. 
Court. Whether the point was urged. on 
behalf of. the defendant in the lower 
Appellate Court, it is impossible to say.. 
There is.no definite reference to the point 
in the judgment, but it was a. point which 
might have been raised in the argument, 
andthe judgment might have failed. to 
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deal with it: I think, therefore, that in the 
interests of justice the case will have to 
be sent back tothe trial Court’ for deter- 
mination of the issue: y 

“At the time that the defendant firm 
finally refused to take any further deli- 
veries under this contract was the plaintif® 
in a position to deliver to them the quan- 
tity of beans still due and of the quality 
required by the contract ?' 

It is possible that some evidence of cus 
tom of the trade will be necessary, because 
the bOught and sold notes simply refer to 
the purchase of “old and new white beans” 
and the weight is also referred to. There 
is no reference to quality. I gatherfrom 
the correspondence that an admixture of 
‘red beans wascomplained of andI take 
it there must be some standard whereby 
the quality of beans which would have been 
geod tender under the contract could be 
fixed. The trial Court will hear such evi- 
dence asthe parties may wish to adduce 
and come toa finding on this issue, and 
will then return it through the District 
Court, which will also come to a finding on 
this issue. : 


D. Case sent back. 


MADRAS HIGH COURT 
Referred Trial No. 125 


an 
Oriminal Appeal No. 499 of 1937 
November 16, 1937 
BURN AND Mooxart, JJ. 

In re RAMAS WAMI—PBRISONER 
~—ACOUSED ` 
Criminal trial—Evidence—Murder—Post mortem 
certificate by itself ie no substantive evidence— 
Isolated statement in it cannot without guidance of 
doctor, be used for drawing inferences—Accused 
charged with murder of child—Sole fact proved 
against him that he was seen in company of child 
not far from where corpse was found, sometime before, 
murder must have taken place—Child’s being ‘with 
accused common occurrence—It was held ‘unsafe - to 

infer that accused wasconcerned with murder. 

‘A post mortem certificate is not evidence, It can 
be used by the doctor who gave it when giving 
evidence, to refresh his memory and it can algo ba 
used as a record of what he observed at the time 
to corroborate, or perhaps to contradict, whatever 
he might say in the witness-box; but it cannot by. 
itself bə substantive evidence. |p. 851, col, L.] 

Where a post mortem certificate contains a state- 
ment that some quantity of undigested kora food: 
was found in the stomach of the deceased, it is. 
unsafe for the Court to act upon such an isolated, 
statement without the guidance of the opinion of 
the doctor and to draw an inference that death’ 
must have taken place within a very short time of 
the taking of the last meal by the deceased. ' 
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`: Where an accused is charged with murder of a 
child for the sake of its ornaments and the sole 


. fact proved, against him is that he was seen in the 
. ‘company. of the child not far away from where the 


Corpse was found, sometime before the murder must 
have taken place and there was nothing unusual 
in the fact that the little boy was with the accused 


‘as that was a common occurrence and where it is 


*not possible to say that the accused and the child 


- were seen together within a very short time of the 


t 
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murder, it is unsafe to infer that the accused must have 
been concerned in the murder. [p. 453, col. 2.] 


Reid. T. and Cr. A. referred by the ese 
“sions Court, Anantapur, dated September 9, 


Mr. C. R. Pattabhiraman, for the 


_ Accused. 


<” The Public Prosecutor, for the Crown, 


“> Burn, J.—TLe appellant has been con- 
‘'victed by the learned Sessions Judge of 


“Anantapur for murdering a little boy on 


February 18, 1537, and has been sentenced 


‘to death. This is one of those eadiy too 
frequent cases in which 


children are 
murdered for the sake of jewellery on them. 
There is no reason to distrust the evidence 
of the mother of the little boy (P, W. No. 1) 
who says that cn the night ot february ld, 
her little boy ran out to play aiter taking 
his evening meal, wearmg a pair of gold 
bangles and a pair of gold earrings. When 
the little boy's corpse was found by the 
side of the donka leading irom the village 
towards Dhaimapuram, tue.jewels had been 
removed. The boy had been murdered 
apparently by dropping a large stone upon 
his head. ‘lwo bioca-siained stones were 
icund close by, one weighing about cne and 
halit maunds-and the oiher quite a small 
one. There can be no doubt but that the 
child was murdered in this brutal tasbion 
for the sake of the jewels which ne was 
wearing. 

` ‘Lhe evidence against the appellant which 
the Judge has accepted is wholly oi a 
ciicurslaniial nature. ‘lhe appellant 18 
gaid to be a eunuch, who1s‘a native appar- 
ently ct Malabar; but the mother of the 
boy (r. W. No.1), says that he haa been in 
the village of Vengannapalli im Gooty 
‘Valuq for the pastizz months, Acccrdiug 
to the evidence of P. Ws. Nes. 1,2 aua ä 
the appellant was popular with the chilaren 
ot ike Village and inat it was quite usual 
for them to play wuh him and lu go hither 
and thither with him. Prosecution Witness 
No. 2 who lives about a iurlong irom ihe 
place wheie iLe body was found, said that 
ehe haa teu the a} pellant ana the Jitile buy 
tuatb night going 10 iLe ullecticu oi the place 
whele ibe ccrpee was icund. frosecuuon 
Witnesses Nes. 3.and 4 said ihat someume 
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later they saw the appellant alone returii- 
ing in the opposite direction. To all 
intents and purposes this is the whole of 
the evidence against the appellant. It 
was alleged by the Village Munsif, 
(P. W. No. 10) and another witness, 
(P. W. No. 11) that the appellant whom the 
Village Munsif found tied up near the 
temple, admitted that he had committed 
the offence and promised to show where he 
had put the jewels. The Viliage Munsif 
says that after the appellant made this 
statement, he got tie appellant released. 
He says, the appellant and the other 
witnesses laid him to a place nefr the house 
of Vadde Nagdabusi. Where the appellant 
played a trick upon the Village Munsif. He 
requested the Village Munsif to keep the 
other people at a distance, while he and 
the Villiage Munsif alone went further. 
The Village Munsif fell into the trap, went 
slong with the appellant but the appellant 
after pretending to look here and there 
ran away and the Village Munsif was unable 
to catch him. The Village Munsif is 
corrobcrated, 48 we have mentioned by 
P. W. No. 11, ‘But it is to be noticed that 
F. W.No. ilis not a resident of Vengana- 
palli but of the village of Nemathabad, a 
hamlet of Gooty. No resident of the village 
speaks to this confession by the appellant 
and we think thatthe learned Sessions Judge 
was right. im refusing to act upon this evie 
dence of confession. It is curious that 
altnough the Village Munsif found the appel- 
lant tied up when he got to the temple which 
was aiter midnight, there is no evidencesto 
inform us when the appellant was caught or 
where. f 
The learned Sessions Judge had relied 
to agreat extent upona sentence in the 
post mortem certificate (Ex. B) to the eflect 
bat the Sub-Assistant Surgeon found ten 
ounces ot undigested kura food in the 
stomach of the little boy. The evidence of 
the mother (P. W. No.1) is that she gave 
the little boy his evening meal and that 
be ran out ab once to play. The evidence 
of rP. W. No. 2 would show that the appel- 
lant and the deceased were seen together 
vely scon after that and tne fact thut the 
food was still uudigested—the learned 
Sessions J udge thinks—is an indicaticn that 
the murder must have taken place within a 
very short time alterwards:s For” this ` 
reason, he thinks, that it is incumbent upon 
the appellant to pioduce a satisfactory 
explanation vr to submit to tLe drawing of ’ 
the inevitable intezence that he was con- 
celned ip the murder. We cannot think 


1938, i 
bat this reasoning of the learned Sessions 
fudge is sound. The Sub-Assistant 
Surgeon, when he gave evidence, was not 
asked anything about the state of the food 
in the stomach of the little boy. The 
learned» Sessions Judge was not justified 
in treating the post mortem - certificate 
‘Ex. B) as evidence and in extracting the 
sentence about the undigested food and 
celying upon that as if it were positive 
svidence in the case. The post mortem 
certificate is, not evidence. it could be 
properly used by the Sub-Assistant Surgeon, 
when he. was giving evidence, to refresh 
his memory and it could also be used as a 
record of what he observed at thetime to 
zorroborate, or perhaps to contradict, what- 
wer he might say in the witness-box; but 
it cannot by itself be substantive evidence. 
(tis clear thatit would be unsafe to act 
1pon an isolated statement of this kind in 
s post mortem certilicate. Ifthe Sub-Assis- 
ant Surgeon, had brought out this fact in 
iis deposition, the appellant's Advocate in 
he lower Court might have been able to 
oss-examine the Sub-Assistant Surgeon 
and to find out precisely what he meant 
#y “undigested” food and also to find out 
ais opinion as to the time that had elapsed 
retween the taking of the last meal and 
he death of the little boy. It is common 
»sxperience that the expression ‘undigested 
ood’ may mean food which has been 
wartially digested in the stomach but has 
aot passed out of the stomach. We have 
„ad many cases in which doctors have given 
«pinions that death must have taken place 
within a certain time after the taking of 
he last meal. But we do not think 10 is 
ale for a Sessions Judge without the 
wuidante of the opinion of the doctor to take 
D decidedly a view that death must have 
«aken place within a very short time of the 
ating of the last meal. 

There was one other circumstance, whieh 
«ppeared in Ex. A, a statement made by 
“he mother of the boy to the Viilage Mungit. 
“hat was that when she got to the temple 
a her search for the child, she saw the 
ppellantand questioned him. She says he 
-plied “Your son Narayanan is not here.” 
‘he learned Public Prosecutor bas pointed 
ut that if it were true that the appellant 
ad been seen in the company of the little 
«0y. Very shortly before, this conduct on his 
wart shortly after the murder would be 
ery suspicious. For some reason which 
«edo not know, this part of P. W., No. l's 
tatement to the Village Munsif was not 
“sought out in the Sessions Court. Ia the 


inresamaswamt (MADR.) : 851 


Sessions Oourt she said that she saw the 
appellant at the temple but nof that she 
spoke to him or that he spspe to her. The 
appellant has offered an .explanation of the 
evidence of the Village Munsif in so far as 
it relates to his escape from the Village 
Munsif. He says that itis quite true that 
he promised to show the place where the 
jewels were buried but that he only did that 
because he was tied to a post and was being 
beaten and he wanted to get an opportunity 
of escaping. There can be nodoubt that 
this is a possible and in fact a plausible 
explanation, 

There was another person accused along 
with the appellant, one Vankataramudu, son 
of Vadde Nagabusi already mentioned. It 
is in the evidence of the Police that 
accused No. 2 was arrested on information 
given by the appellant and that accused 
No. 2 when arrested had some blo»d spots 
on his clothes. But nothing more was 
discovered against him andthe Police did 
not think it worthwhile to include him in 
the charge sheet. He was committed for 
trial at the instance of the Sub-Magistrate, 
who thought it proper that he should be 
tried along with the appellant. The appel- 
lant ia his petition of appeal from jail 
alleges that it was really accused No. 2 who 
committed the crime and that accused No. 2 
has been protected by the Village Munsif 
and other people of the village, while he 
(the appellant) has been sacrificed as he is a 
poor, helpless stranger. It is not necessary 
to express any opinion with regard to the 
guilt of accused No. 2, but itis quite clear 
tnat be could not have been convicted 
upon the evidence, that was adduced in the 
case. 

With regard to the appellant, we think 
that the evidence does not lead to the neces: 
sary inference that he must have been con- 
cerned in the murder of the little boy 
Narayanan. As we have already said, the 
sole fact proved against him is that he was 
seen in the company of the cnild not far away 
from where the corpse was found, gome» 
time before the murder must have taken 
place. But there was nothing unusual in 
the fact that the litile boy was with the 
appellant; that was a common occurrence. 
And as itis not possible to say that the 
appellant and the cuild were seen together 
Wituin a very short time of the murder, 
we do not think it safe in this case to 
infer that the appellant must have been 
concerned in the maider. There is. un: 
doubtedly cause for grave suspicion, but 
we think the evidence falls short of pro.£ 
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We, therefore, allow-this appeal and set aside 
the conviĉtion for murder and the sentence 
of death and direct that the appellant be set 
at liberty forthwith. 

NS. Appeal allowed. 


ALLAHABAD HIGH COURT 
Second Oivil Appeal No. 870 of 1935 
November 23, 1938 

BENNET AND VERMA, JJ. ° 
Sri MAHARAJA SAHEB BAHADUR 
AND OTHERS—PLAINTIFFS—APPBLLANTS 
versus . 
BAULESHWAR SINGH AND cTuzrs— 
DEFENDANTS— RESPONDENTS 

Agra Tenancy Act (III of 1926), sa. 32 (2), 242 
(3) (b)— Occupancy tenant executing wusufructuary 
mortgage of holding and then surrendering holding 
to landlord—Landlord leasing it to another tenant 
—Mortgagee still in possession and mortgage not 
redeemed—Suit by new tenant and landlord for 
ejectment of mortgagee—First tenant alive—Mort- 
gagee, whether entitled to rely upon 3, 32 (2)—If can 
be ejected—Suit for ejectment before Assistant Col- 
lector—Defendant pleading that Revenue Court has 
no jurisdiction—Issue about jurisdiction framed— 
Defendant's Counsel conceding in argument that 
Revenue Court has jurisdiction and Court deciding 
issue in plaintiff's favour—Assistant Collector, if 
can be deemed to have decided question of juris- 
diction within meaning of s. 242 (3) (b). 

A tenant to whom an occupancy holding was leas- 
ed out, executed a usufructuary mortgage of the 
holding. No term of the redemption was, however, 
fixed, The tenant surrendered the holding in favour 
of the landlord in 1933 and _ thelandlord leased 
out the holding to another tenant. The mortgagee 
was still in possession and in 1934 or thereabout 
the new tenant and the landlord brought a suit 
against mortgagee for ejectment. The mortgage had 
not been redeemed. At the date of the suit the 
first tenant was also alive; 

Held, that the mortgagee was entitled to rely 
upon s. 32 (2) and could not be ejected. 

Where the defendant, ina suit for ejectment and 
damages filed in the Uourt of au Assistant Uollec- 
tor, takes up a plea in his written statement that 
the Revenue Court has no jurisdiction to decide 
the suit and an issue has been framed regarding 
the jurisdiction of the Gourt to try the suit, but 
the defendant's Oounsel concedes while arguing the 
case that the Kevenue Court had jurisdiction to try 
the suit and the Court thereupon while delivering 
judgment unswers the issue in favour of the 
plaintiff, the Assistant Collector must be deemed 
to have decided the question of jurisdiction within 
meaning of 8.242 (3) b), Agra ‘Tenancy Act, and 
appeal lies to the District Judge. 

SB. CO. A. from the decision of the 
ae Judge, Benares, datea march 30, 

De 


Mr. K. L, Misra, for the Appellants. ` 

Messrs. Gopalji Mehrotra, D. P. Malaviya 
and Lalta Prasad, for the Respondents, 

Verma, J.—This is an appeal by the 
plaintifs in a suit brought by the zamin- 


dar in the Revenue Court under s. 41, Agra 
Tenancy Act, for the ejectment of the 
defendants on the allegation that they were 
trespassers and for the recovery of Rs. 302 
as damages. The Assistant Collector decreed 
the suit for ejectment and for the recovery 
of Rs, 253-10-0 as damages. Some of the 
defendants appealed to the Gourt of the 
District Judge and the learned District 
Judge has allowed the appeal and has 
dismissed the suit. The land in question is 
an occupancy holdifg of which one Sheo- 
nandan Lal was the tenant in the year 
1263. On June lin that year,Sheonandan 
Lal had executed a usufructuary mortgage 
in favour of Bhawani Dayal Singh, a pre- 
decessor-in-title of the principal contesting 
defendants-respondents. In the year 1892" 
proceedings for ejectment wera taken by 
the zamindar against the mortgagor. and 
the mortgagee. “In those proceedings there: 
was a compromise on May 16, 1892, by 
which the defendants inthose proceedings 
agreed to pay enhanced rent and the zamin 
dar agreed to allow the mortgagee to remaim 
in possessiun. On June 14, 1893, Maha. 
nand Lal, who was Sheonandan Lal’: 
successor-in-interest, executed a fres} 
usufructuary mortgage in favour of the 
predecessor-in-tifle of the contesting de 
fendants andthe mortgagee has continter 
in possession of the occupancy holding 
On October 4, 1933, the persons who hac 
succeeded to the occupancy. holding .am 
tenants executed a deed of relinquishmen 
and surrendered the holding to the zamindar 
The zamindar in his turn executed, om 
October 5, 1933, a lease in favour of tw 
persons, Hira Lal and Indu Bhushan Law 
purporting to confer on them occupancy 
rights. The suit out of which this’appea. 
arises was then filed by these three -per 
sons, namely the zamindar, His Highnes 
the Maharaja of Benares, Hira Lal an 
Indu Bhushan Lal. The first three defen. 
dants were the representatives of the 
mortgagee and the remaining defendant 
were their sub-tenants. The allegation o 
the plaintiffs was that the defendants wer 
trespassers and were iu occupation of th 
land withont the plaintiffs’ consent. Th 
representatives of the mortgagee Contestesu 
the suit and, besides taking other pleas 
they pleaded that the Revenue Oourt ha» 
no jurisdiction to hear the suit and that i» 
view of the provisions of s. 32 (2), Agr 
Tenancy Act, the plaintifis were not entitle 
to eject them. The Court cf first instanc 
remarked on the first point that it has 
been - conceded . in arguments before it th» 


1939 


. 9 
he. suit was cognizable by the Revenue 
Jourt and therefore decided that it had 
(urisdiction, On the second point it-held 
that the contesting defendants were not 
sntitled to claim the benefit of the pro 
Visions: of s. 32, Tenancy Act. In appeal 
before the lower Appellate Oourt, the point 
of jurisdiction was again raised by the 
defendants appellants. The lower Appellate 
Court entertained the appeal and held that 
the defendants were entitled to the benefit 
of the provisions contained in s. 32 (2), 
Tenancy Act, and dismissed the suit. 


It has teen contended by the learned 
Counsel for the plaintiffs-appellants before 
us that no appeal lay to the District Judge 
and that therefore the decree passed by 
him is without jurisdiction. It is argued 
that a suit under s. 44, Tenancy Act, is 
included in Group B of Sch. IV, Tenancy 
Act, and that appeals from decrees in such 
suits lie tothe Commissioner. Section 242 
<3), Tenancy Act, provides that an appeal 
shall lie to the District Judge from the decree 
of the Assistant Collector of the First Class 
in all suits in which “a question of juris- 
diction bas been decided and is in issue in 
tthe appeal." The argument of the learned 
Mounsel is that as the Counsel for the defen- 
«dants conceded in arguments before the 
Revenue Oourt that it had jurisdiction, the 
Revenue Court cannot be said to have 
‘decided any question of jurisdiction and 
Khai the defendants had no right to raise 
Khat point again in appeal and that the 
Point could not therefore bein issue in the 
«appeal. We are unable to accept this con- 
Kention. The pleathat the Revenue Ooart 
had no jurisdiction to entertain the suit 
had been clearly taken in para. 15 of the 
written statement of defendaxt No. 1 and it 
had been alleged in that paragraph that the 
plaintifs had taken collusive proceedings 
in order to oust the jurisdiction of the Civil 
Mourt. The Assistant Collector had framed 
an issue on the point, being Issue No. 3, in 
these words: ‘Is the suit cognizable by the 
Révenue Court?” In his judgment the 
Assistant Oollector has dealt with Issue 
No. 3 in these words: 

- “Tt bas been frankly conceded in arguments that 
the suit is cognizable by the Revenue Oourt. I, 
therefore, answer this issue in the affirmative.” 

. It seems to us that there can be no doubt 
that the ain of jurisdiction was deci- 
ded by the Assistant Collector. Itis true 
that it was decided in favour of the plain- 
tiffs and it was held that the Revenue 
Court had jurisdiction because the Counsel 
for the defendants conceded that he wag 
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unable to press the point. Whatever may 
be the ground on which the Court decided 
the issue, there can he no doubt, that the 
Court did decide it. In their memorandum 
of appeal to the lower Appellate Court, the 
defendants raised the question again in 
their first two grounds of appeal. In ground 
No. 2 it was alleged that any admission ° 
made by Counsel on a point of law was not 
binding on the appellants. There can, there- 
fore, be no doubt that the point was put in 
issue in the appeal. Thus all the require- 
ments gf s. 242 (3) (b), Tenancy Act, were 
satisfied. We are therefore of opinion that 
the appeal lay to the District Judge. The 
next argument advanced by the learned 
Counsel for the appellants is that the defen- 
dants are not entitled to the benefit of the 
provisions of subes. (2) of s. 32, Tenancy 
Act. That sub-section is as follows: 

“Where at the time of the extinction by surrender 
or abandonment of the interest in a holding of a 
tenant whose interest is not transferable, there is 
in existence a valid sub-lease or mortgage of the 
whole or of a portion of the holding executed 
before first day of January 1902 all covenants bind- 
ing and enforceable as between the tenant and the 
sub-tenant or mortgages, as the case may be, shall, 
subject to sub-s. (4), be binding and enforceable as 
between the tenant's landholder and the sub-ten- 
ant or mortgagee for the remainder of the term of 
the sub-lease or mortgage, or for the lifetime of the 
tenant, or for 10 years, whichever period may he 


- the shortest.” 


The contention of the learned Counsel is 
that as the mortgage in favour of the con- 
testing defendants provides that redemp- 
tion was to take place in the month of 
Chait in any year, it must be taken that 
no term is fixed in the mortgage and that 
therefore it is a mortgage “from year to 
year.” We cannot accept this contention. 
The mortgage deed fixes no terms. It is 
dated June 14, 1893, and has not yet been 
redeemed. The mortgage, therefore, is sub- 
sisting and is in force andno question 
of the term or “the remainder of the term of 
the mortgage” having expired arises. The 
tenants who have executed the deed of sur- 
render in favour of the landlord are 
admittedly alive, and the deed of surrender 
having been executed on October 4, 1933, 
it is cbvious that 10 years have not yet 
expired. The mortgagees-defendants are 
therefore clearly entitled torely on subss. (2) 
of s. 32, Tenancy Act. The plaintiffs are 
therefore not entitled to eject them, and 
their suit has been rightly dismissed by 
the lower Appellate Court. For the reasons 
given above, we dismiss this appeal with 
costs. 

8, Appeal dismissed, 


‘Appellant, < 
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CALCUTTA HIGH COURT 
Appeal No. 165 of 1936 
« - July 14, 1988 
: NAEIM ALI AND HENDERSON. JJ. 
BIMANSU KUMAR ROY CHOWDHURY 
| —Derrenpant No. 2—APPELLANT 
versus 


` Mouwi HASEM ALI KHAN—Praintire 


AND ( TAERS— RESPONDENTS. 
` Civil Procedure Code (Act V of 1908), s. 47— 
Question wheiher person is representative of party in 
suit -falls under s. 47—Question not arising in eze- 
cuiion proceeding and neither raised nor determined 
—Suit by such person as representative, if Barred— 
Trusts Act (II of 1862), 8. 6— "Transfer" has wider 
‘meaning than in Transfer of Property Act and in- 
cludes vesting declarations -- Trust — Fraud — Trust 
for benefit of creditors, if fraudulent—Creditor not 
party to deed—Deed not communicated to him—Pre- 
perty transferred to third person for benefit of credi- 
tors generally — Creditor held can get his debt out of 

trust property through trustee whois owner. 

Where a question arises as- to whether apy person 
is or is not the representative of a party, such ques- 
tion i8 to'be determined by the executing Court for 
purposes of s, 47, Civil Procedure-Oode. But where 
ithe, question of the plaintiff being the representative 


_of the judgment-debtor does ‘not arise in the execu- 


tion’ proceedings and it is neither raised nor 


- determined, a suit by him as representative is not 


barred under s. 47. |p. 855, col. 2 
_ Section €, Trasts Act, contemplates that the author 
.of the trust should transfer the trust property. The. 
word “transfer” hag been used in a wider sense than 
inthe Transfer of Property Act, which was also 
passed in the same year. It includes not only 
sales, mortgages, leases, gifts, but also vesting 
declarations. In the case of movable property, the 
ownership of the property isto be transferred, In the 
cage of immovable property only a declaration is 
necessary. |p. 856, col. L 

A trust deed for the benefit of the creditors is 
prima facie not fraudulent within the meaning of 
s. 53, Transfer of Property Act. But if it is a cloak 


“for retaining a benefit for the debtor at the expense 


of the creditcr, it isliableto beset aside at the 
instance of creditors who are not parties to it. In 
determining the validity of such trust, the deed must 


- be considered asa whole. If it is substantially for 
“the benefit of the creditors, a proviso beneficial to the 


debtor, if consistent with the tenor and object of the 
ys Will not eee the deed void. Godfrey v. Poole 
,Spencerv. Slater (2) and Alton v. Harri 
relied on. [p. 856, col. 2.] re Ne 
A creditor who is not a party to the trust deed and to 
whom the truet has not yet been communicated, can 
avail himself of an act of ing: lvency on the part of the 
debtor, when he makes transfer of all or substantially 
of his property to a third person for the benefit of his 


“creditors generally. His rights, therefore, will be 


against the trustee as, owner of the trust 
Rani Chhatra Kumari Devi v, Mohan Bik 
(4), relied on. [p. 857, col. 2] 


. A. from the original decree of the Sab- 

Judge, First Court, Bakergunj 

June 29, 1936. ere? ates 
Messrs. Atul Chandra Gupta, Jitendra 

Nath Guha and Satya Priya Ghose for 

Mr. Satindra Nath Roy Choudhury, fcr the 


property. 
ram Shah 


Mesérs. Asita Ranjan Ghose and’ Satyen- 
dra Chandra Sen, for the Respondents. 

Nasim Ali, J—This appeal arises out’ 
of a suit for possession. The Barisal Loan 
Oompany obtained a decree for Rs. 4,653. 
odd against the father of defendant, No, 5. 
on June 9, 1929. They put this decrée into 
execution on December 28, 1929. Defen- 
dants Nos. lto 4 purchased this decree 
during the pendency of this execution case 
and were substituted in place of the Com- 
pany on February 20, 1930. Thereafter the 
execution case was ‘struck off on July 9, 
1930, On Ncvember 28, 1930, the decree 
was put into execution agafn by the 
assignees. On December 10, 1930, the 
judgment-debtor executed a trust. deed 
(Ex. 12) by which he appointed the plain-: 
tiff a trustee for the payment of his debts.- 
The material portion of this document is as 
follows: 

“T execute this trust deed to the following effect :, 
for want of good management my estate is not 
being properly managed and protected ; therefore 
being involved in debt and being unable to satisfy 
the same, on Sarhan 17, 1322, last, I . appointed 
Babu Ganesh Chandra Das Gupta, Babu Jadab 
Chandra Roy and Babu Indu Bhusan Sen Gupta, 
Pleaders, as trustees of my estate and gave them 
entire charge. But owing to want of time they 
being unable to do anything, resigned the office of 
trustees by giving a notice to me on Chaitra 30, 
133: B. S. So I took charge of my estate again and 
commencing to carry on the work I have not been 
able to pay any part of my previous debts; on the 
other hand I had to increase the amount of the. 
debt by incurring new loans. Under these circum- 
stances, I having requested you with the view that 
I might make over to you the charge of my estate, 
appointing you trustee of my entire estate for pay- 
ing of my said debts and you having: acceded to 
my request have agreed to become the trustee; 
therefore by this trust deed I make over my entire 
estate to your hands; you being my representative 
as trustee on the strength of this trust deed,’ will 
manage the.16 annas estate and pay off the, debts. 
A description of the list of the properties of my 
estate is given below. If through mistake any pro~ 
porty has been left out or if any property : be 
acquired with the income of the same or of the 
estate in future, all of them shall vestin you and 
from this day you will manage all the said pro- 
perties exercising all my power of ownership. As 
trustee, on the strength of this trust deed, you will 
realize rent, etc., from all tenants amicably or by 
suit, realize current arrear and future rent, cess, 
interest and damages due amicably or by suit, In 
the suits peħding in Courts, you will get youréelf 
substituted in my place as trustee and continue 
the suits and execution cases; you.will, at your will, 
appoint and dismiss the officers, servants and 
Pleaders who are serving under the estate now or 
appoint new officers according to negd; and you will, 


as trustee, manage and possess the said properties, 
ete, .... 


You will try to release the estate from debt:due 
to the creditors or superior landlords or other cre- 
ditors of the estate in any way you think proper, 
whenever it will be necessary to save limitation 


ka aaa a 


After the creation of 
gan not be competent 
> rom any tenant or 
officer, You will be competent to retire from the 
office of the trustee at any time on giving me one 
‘month's previous notice,” 


Oertain properties belonging to the judg- 
ment-debtor were aHlashed on Bapeaniber a 
1931, in the execution case mentioned 
-above, and the case was dismissed on that 
date. On December 7, 1932, the decree was 
again executed. In the petition for execu- 

-tion (Ex. 2) the plaintiff was added as a 
. judgment-debtor. 

The properties which are the subject- 
‘matter of the present litigation and which 
were declared by Ex.12to be trust pro- 

v porties, were thereafter attached in execu- 
tion of this decree and were purchased>by 
‘defendants Nos. 1 to 4 on May 1, 1934. They 
obtained delivery of possession through 
Court on August 22, 1934. On September 25, 
1935, the plaintiff instituted the present 
suit fora declaration that his title was not 
in any way affected by the sale at which 
defendants Nos. 1 to 4 purchased. ` He also 
pie ies Sprains The Subordinate 
e decree e suit. nee thi 
by defendafit No, 2. neba nean 

Mr. Gupta appearing on behalfof the 
appellant urged the following points in 
support of the appeal: (1) that s. 47, Civil 
Procedure Code, is a bar to the present 
suit ; (2) that by Ex. 12, no trust ‘was 
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created, it was illusory ; (4) that even if the 
trust was not illusory, it is void as it-is hit 
bys. 53, Transfer of Property Act. and (5) 
that even if the trust was a valid trust, de- 
fendants Nos. l to 4 were entitled to seize 
the trust properties in execution. ° 
By s. 47, Civil Procedure Code, all ques- 
tions arising between the parties to the suit 
in which a decres was passed or their re- 
presentatives and relating to the exe:u- 
tion, discharge or satisfaction of thé decree 
are to be determined by the executing 
Court and not by a separate suit. Plaintiff 
in the present suit is not a representative of 
the judgment-debtor (father of defendant’ 
No. 5) as the suit in which the decree was 
obtained did not relate to any property and 
the trust was created before attachment. So 
far as the interest created by Hx. 12in 
favour of the plaintiff is concerned, he. 
cannot be said to be bound by the decree, 
It is true that in Ex. 12 he was added asa 
judgment-debtor along with the author of 
tre trust. The finding of the trial Judge 
is that the plaintiff was not aware of the 
execution case started by Ex, 2. I find no 
reason for holding that his finding is wrong. 
Much reliance was placed upon Ex. D, the 
order sheet of the second execution case. 
In this order sheet itis recorded that the 
plaintiff filed some application in that case 
‘and that he was substituted in place of the 
judgment-debtor. The contention of the 
appellant is that he was substituted on his 
own application. Theapplication alleged to 
have been filed by the plaintiff was not 
been exhibited on the:-ground that it has 
been destroyed. The plaintiff in his evi- 
dence says that he was not aware of this 
execution case at all. No attempt was made 
by the defendants to prove that the plain- 
tiff filed any application in the second exe- 
cution case ot that he was aware of it. 
The addition of plaintiff in the petition for 
the last execution is inconsistent with the 
order for substitution of the plaintiff in 
place of the judgment-debtor in the second 
execution case. I cannot, therefore, accept 
the appellant's case that the plaintiff was 
substituted on his owa application in the 
second execution case, It is true that where 
a question arises as to whether any person 
is or is not the representative of a party 
such question is to be determined by the 
executing Court for purposesofs. 47. In 
this case the question of the plaintiff being 
the representative of the judgment-debtor 
did not arise in the execution proceedings. 
Jt was neither raised nor determined. Iam 
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therefore of - opinion that the present suit is 
not barred under s. 47 of the Ocde. 
: I do not find any substance in the 
second point also. The terms of the trust 
deed which had been quoted above clearly 
indicate that a trust was created. Under 
“5. 5, Trusts Act, no trust in relation to 
immovable property is valid unless declar- 
‘ed by a non-tesilamentary instrument in 
writing signed by the author of the trust 
or the trustee and registered and no trust 
in relation to movable property is valid 
unless declared as aforesaid or unléss the 
‘ownership of the property if transferred to 
the trustee. Under s. 6 of the Act subject to 
the provisions of s. 5, a trustis created 
‘when the author of the trust indicates with 
reasonable certainty by any words or acts: 
(a) an intention on his part to create there- 
‘by a trnst, (b) the purpose of the trust, (e) 
the beneficiary, and (d) the trust property, 
and (unless ihe trust is declared by will or 
the author of the trust is himself to be the 
trustee) transfers the trust property to the 
trustee. Section 6, therefore, contemplates 
that the author. of the trust should trans- 
fer the trust property. Tbe word ‘transfer’ 
is to be found also in the Transfer of Pro- 
-perty Act which was passed in the same 
year. The word “transfer” has been used 
‘in.a wider sense. It includes not only sales, 
mortgages, leases, gifts, but it also includes 
vesting declarations. In the case of mov- 
‘able property, the ownership of the pro- 
:perty isto be transferred. In the case of 
iimimovable property only a declaration is 
necessary. The declarations of the judg- 
.ment-debtor in Ex. 12 do not make the 
-plaintiff a mere manager. They vest the 
‘properties in the plaintiff as a trustee for 
the payment of his debts, There is, there- 
-fore, no.substance in the second point also. 
As regards the third point, the contention 
of Mr. Gupta was that the trust is illusory 
-asit was not acted upon. It was argued 
-that.the trastee did not take possession of 
‘the Kbanabari and the bazar appertaining 
:thereto on the basis of the trust deed and 
that the author ofthe trust was in possession 
+of these properties when they were attached 
: and sold. It appears from the evidence of the 
. trustee that after the trust was created, the 
, author of the trust requested the trustee to 
-allow him to reside in the homestead within 
‘the Kbanabari. The trustee also says that 
-he gave him permission to reside in the 
homestead and to use the tanks, garden, 
-bazar- and the paths and ghats relating 
thereto. It appears from the evidence of 
the trustee that he is realizing rent from the 


tenants on the homestead. The counterfdil 
[Exs. 13 to 13 (d) ] support the evidence of 
the plaintiff. It further appears that the 
auction-purchasers (defendants Nos. 1 to:4 
in thé present suit) sued the trustee for 
rent of some tenure held by the author of 
the trust under them. It also appears from 
the evidence in this case that the trustee 
has paid certain debts after he ‘was 
appointed trustee. There cannot be any 
doubt therefore that the trust is not an. 
illusory trust. Therg is, therefore, no sub- 
stance in this point also. ° , 
As regards the fourth point, the conten« 
tion of Mr. Gupta is that the trust is. a 
fraudulent transfer within the meaning of 
s. 53, Transfer of Property Act, asthe effect 
of the document isto delay the payment of 
the debts to the creditors. A trust deed 
for the benefit of tha creditors is prima facie 
not fraudulent within the meaning of the 
statute: 13 Bliz., Chap. V; Godfrey v. 
Poole (1). Butif it isa cloak for retaining 
a benefit for the debtor atthe expense of 
the creditor, it is liable to be set aside under 
that statute at the instance of creditors 


‘who are not parties to it: Spencer v. Slater 


(2). In determining the validity of such 
trust, the deed must be considered as ‘a 
whole. If it is substantially for thei benefit 
of the creditors, a proviso beneficial.to.the 
debtor, if consistent with the tenor and 
object of the trust, will not render the deed 
void: Alton v. Harrison (3). Subes. (1) of 
s. 58, Transfer of Property Act, reproduces 
in substance the provisions contained in’ 
13 Eliz, Ohap. V, with some modifica: 
tions- which are not material for the purpose 
of the ‘present case. Tae point for 
determination therefore is whether this trust 
is simply a device for retaining “a benefit 
for the author of the trust atthe expense 
of his creditors. eo 

It may -be stated hére that this question 
was not raised in the written statement of 
the purchasers. It was not raised before the 
trial Judge. It has not alsa been raised in 
the grounds of appeal to this Ovurt.: It 
appears from the terms of the trust deed 
which have been quoted that the main 
object of the trust was the payment of the 
debts cf the author of the trust. There is, 
no doubt, some provision for the mainten- 
ance and other expenses of the family of 
the author of the trust but the amount to 

(1) (1888) 13 A © 497; 51 L J PO 78; 58 L T 685; 37 
W R 357, 


(2) (1878)4Q BD13;48 L J Ch. 480; 39 LT 424; 
27 W R134. a 
~~ (3) (1869) 40h. A 622; 38 LJ Qh. 669; 911, T283; 
17 WR 1034, p4 
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be paid for such purposes was left entirety 
in the discretion of the trustee. Thereisa 
definite provision in the trust deed that 
after the trust, the author or his hairs 
would not be competent to take any money 
from any tenant or any officer of the trust 
estate. The trustee is directed to pay off 
the debts out of the income of the trust 
estate and if that is not possible, by mort- 
gage or sale of the trust properties, There 
cannot be any doubt, therefore, that the 
trust is substantially for the benefit of the 
creditors. A provision about the mainten- 
ance of the family is not inconsistent with 
‘the tenor and object of the trust. The trust 
in question is not, therefore, hit by s. 53, 
Transfer of Property Act. This contention 
therefore also fails, As regards the last 
contention, the argument of Mr. Gupta is 
that the beneficiary under the present trust 
is in fact the author of the trust himself as 
the fact of the execution of the execution 
of the trust was never communicated to the 
creditors. In support of this contention 
reliance was placed upon the following 
passage in Halsbury’s Laws of England, 
Vol. 22, p. 38, Art. 71: 

. “Ifa debtor conveys property in trust for the 
- benefit cf his creditors who are not parties to the 
conveyance, and to whom the fact of ite execution is 
not communicated, the conveyance merely operates 
as a power to the trustee to apply the property in 
satisfying their claims; and inasmuch as the debtor 
„himself is in fact the only cestui que trust, 
it is revocable by him before the property is so 
applied, and cannot be enforced by the creditors.” 

Our attention was also imvited to the 
following note at the bottom of the said 
“page ; | 

“The debtor in executing such a conveyance is 
merely directing the mode in which his own property 
shall be applied for his own benefit, and the 
conveyance has the same effect as if the debtor had 
‘.délivéred money to an agent to pay his creditors, in 
which case he might recall the money before the 
agent had made any payment or communication to 
them " 

The contention on the basis of the pass- 
ages cited above is that although the trust 
was created, the beneficial interest of the 
author of the trust was still there and- was 
liable to be sold in execution of the decree 
agvinst him and consequently the purchas: 
ers are entitled to the beneficial interest 
which the author of the trust had in the 
_trust properties. In England 

“the trusts arising under general assignments for 
the benefit of creditors were in a peculiar sense, the 
- objects of equity jurisdiction. But the Bankruptcy 
Court is now charged with the judicial adminis- 
tration of the property comprised in these assign- 
ments by the Deeds of Arrangement Act, 1914 (4 and 
5, George V, O. 47), 5. 23. And this subject generally 
-has since the Bankruptcy: Act, 1914 (4 and 5 George V, 
Q. 59), lost much of its importance considered as a 
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point of equity jurisdiction, for, by s. 1 (d) of 
that Act, it is provided that the following (inter 
alia) should be deemed an act of, bankruptcy, 
namely that tho debtor has in Hoagland or 
elsewhere made a conveyance or assignment of 
his property t a trustee or trustees for the benefit 
of his creditora generally: Story on Equity, 3rd 
Edition (English), Art, 1037 at p. 431.” 
Under the Trasts Act, s.738(c), a trust 
created otherwise than by a will can be 
revoked at the pleasure of the author of 
the trust where the trust is for the payment 
of the debts of the author of the trust and 
has not been communicated to the creditors. 
Bys. 6 (a), Provincial Insolvency Act, a 
debtor commits an act of insolveacy if he 
makes a transfer of all or substantially of 
his properly to a third person for the 
benefit of his creditors generally. A creditor 
who is not a party to the trust deed and 
“to whom the trust has not yet been ccm- 
municated can therefore avail himself of 
this act of insolvency and get the payment 
of his debts out of the trust property. But, 
under the law in India, there can be only 
one owner of the property when the pro- 
perty is vested in a trustee and trustee is 
the owner: Rani Chhatra Kumari Devi v. 
Mohan Bikram Shah (4), at p. 297*. The 
interest of a benedciary of a trust as defined 
in s. 3, Trusts Act, is his right against the 
trustee as owner of trust property. Whe- 
ther such beneficial interest can be sold 
by the creditor is a matter with which I 
am not concerned in the present case, as 
in the present case | am concerned only 
with the question of the title to the trust 
property and its pessession. The ownership 
of the property having been vested in the 
plaintiff by the declaration contained in 
Ex. 12, the sale at which defendants Nos. | 
to 4 purchased this property cannot in any 
way affect his title or possession. The 
learned Subordinate. Judge was therefore 
right in decreeing the suit. The appeal 
accordingly fails, and is dismissed with 
costs. 

_ Henderson, J.—I agree that this appeal 
must be dismissed, I must, however, confess 
that I do not appreciate Mr. Gupta’s argu- 
menton the first point in the same sense 
«äs it was appreciated’ by my learned 
brotber. As I understocd it, that argument, 
putas briefly as possible, was to the fol- 
lowing effect. The question whether the 
plaintiff was a representative of the father 
of defendant No. 5 in the suit instituted 


(4) 581 A 279; 133 Ind Cas. 705; A I R1I93L PO 
196; 10 Pat. 851; 61M L J 78; 35 O WN953:830 WN 
905; (1931) A L J 783; Ind, Rul. (1931)P O 241; 341, 
W 411; 33 Bom. L R1390;13P LT 1(P 0). 


* Page of 581. A [Ed] 
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against him ‘by the Barisal Loan Office is 
a question which has to be determined by 
the executing Court under the very terms 
ofs.47 (3) It is, therefore, not a question 
which could be agitated in this suit at all. 
Tt was actually raised’in the course of 
certain execution proceedings, and it wis 
decided against the plaintiff. The result of 
this is that the present suit must fail on the 
merits. Now, that argument is based 
upon extremely flimsy material. In fact, 
there is nothingto support it but the terms 
of Order No. 5 made in money exeeution 
case No. 161 of 1930. The terms of that 
Order are quite inconsistent with what 
happened later on. When the documentary 
evidence with regard to this matter was 
placed before us, 1 reached the conclusion 
that the plaintiff was never substituted for 


that judgment-debtor but was merely added - 


as a party. I notice that this was the 
conclusion which was reached by the learned 
Subordinate Judge. This is perhaps not 
surprising because it is in accordance with 
the actual evidence given by the appel- 
Jant’s own witnéss, Basanta Kumar Das 
Gupta... : 

Laccordingly agree with the conclusion 
reached by the learned Subordinate Judge. 
Tae plaintiff appears to be a transparently 
honest man. He has no personal interest 
whatever in this matter except his trivial 


salary of:Rs. 75, I accept his evidence that ` 


he knew nothing about these execution 
proceedings and that he did not appear in 
them. No question of substitution at his 
request therefore arises. It is not even pre- 
tended that the decree holder made any 
application for substitution. All that hap- 
pened was that the plaintiff's name was 
fraudulently smuggled into the record in 
order that he might be showa as an added 
judgment-debtor. No notice was served 
upon him. He did not appear and nothing 
was eitherraised or decided between him 
and the decree-holders. The result is that 
there was no decision made by the executing 
Court to the effect that the plaintiff was a 
representative of the father of defendant 
No. 5. 
out he could not possibly be such a repre- 
sentative, and the question could never be 
seriously raised. Mr. Gupta’s argument on 
this point is therefore based upon nothing 
and his contention must be overruled. It 
ig, therefore, not necessary to consider whe- 
ther such a decision, if made, would bar 
the present suit. 

“In my opinion Mr. Gupta’s second point 
is prima facie the strongest. It was, how- 
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ever, never taken at the trial and the 
defendants themselves actually sued the 
Plaintiff as a trustee, It is therefore clear 
that they, in practice, did not interpret the 
deed in the sense which it is now sought 
to place upon it. The deed is certainly not 
happily worded, and in its being hastily 
read through, there might be an impression 
that the intention was to appoint the 
plaintiff as a manager. The impression 
would arise from the fact that there are 
certain provisions which are quite unsuit- 
able to atrust deed. “Redundancies of this 
kind are, however, a feature of almost every 
conveyance and, if the document is care- 
fully read, I have no doubt, for the reasons 
given by my learned brother, that it 
should be interpreted in the way in which 
it has been interpreted by everybody con- 
cerned until the present appeal, I 
expressly refrain from discussing the 
merits of the argument made with regard 
tos. 53, Transfer of Property Act. That 
defence was made neither in the written 
statement nor at the trial. In fact, the 
defence made was qui'e inconsistent with 
this position and was to the effect that the 
trust deed was a mere paper transaction 
which was never acted upon. It is true 
that the learned Subordinate Judge has 
referred to the fact that some debis have 
been paid off by the trustee. But this is 
not sufficient to dispose of this question, 
The plaintiff himself was questioned with 
regard to this matter and he stated that 
without looking into his papers he could’ 
not possibly say how much debt he had 
actually paid off. Itis obvious that, if this 
defence had been specifically raised, the 
plaintiff would have produced evidence to 
show the complete transactions with regard 
to this matier. A defence of this kind, 
involving, as it must, questions of fact, 
cannot be raised for the first time in an 
Appellate Oourt. On the other points, I have 
nothing to add to waat has fallen from my 
learned brother. 
D. Appeal dismissed. 
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MADRAS HIGH COURT 
Letters Patent Appeal No. 26 of 1936 
December 10, 1937 
PANDRANG Row AND ABDUR RauMan, JJ. ' 
SIVANAGALINGAM PILLAI—Apesiuanr 


versus 
K. V. AMBALAVANA PILLAI anp ANOTHER 
— RESPONDENTS 
Hindu Law—Marriage—Forms. of—-Brabma— 
Essentials—Asura form—Marriages in Madras Pre- 
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-aidency— Presumption as to their form—Customary 
presents, uhether bride price—Such custom, if has 
force of law—Court Fees Act (VII of 1870), a. 13— 
Suit remanded in Letters Patent Appeal—Certificate 
for refund of court-fees paid on memorandum of 
Letters Patent Appeal and in first and second 
appeals, if can be issued. 

The essence of the brahma form of marriage is 
the gift of the bride without receiving any consi- 
deration therefor to the bridegroom in marriage ; 
and when along with the bride jewels are also 
given, itis obvious that the marriage must be 
regarded as one in the brahma form. Itis a well- 
known fact that, whatever the customis the bride- 
groom and his people also spend a considerable 
sum of money in respect*of the marriage whenever 
they can afford it. Such expenditure obviously 
does not cogvert the marriage which is otherwise 
in the brahma form into one which is in the asura 
form Where the bride*is given in exchange for 
wealth, the marriage is considered to be in the 
asura form. [p. 861, col. 1.) 

So far as fhe Madras Presidency is concern- 
ed, all marriages among Hindus are presumed to be 
in the brahma form unless it is proved that they 
were in the asura form; in other words, it is in- 
cumbent on the party who alleges that a particular 
marriage was in the asura form to prove that bride 
price was paid in respect of the marriage by the 
bridegroom or his people to the bride's father. The 
customary presents would not necessarily amount 
to a payment of bride price. So also the fact that 
the marriage expenses were entirely met by the 
bridegroom or the fact that the marriage takes place 
at the bridegroom's house according to usage pre- 
vailing in the caste, will not convert marriage 
which is otherwise in brahma form into one in 
asura form. A custom of this kind cannot be re- 
garded as having any effect on the nature of any 
particular marriage. It has really no bearing on 
the question of law as to whether a particular 
marriage is in the brahma or inthe asura form. A 
custom regarding the expenses of marriages is not 
necessarily a custom which has the force of law. 

~ Rathnathanni v. Somasundara Mudaliar (1) and 
Samu Asari v. Anechi Ammal (2), distinguished. 
[p. 860, cols, 1 & 2.) 

Where a suit is remanded in Letters Patent 
Appeal, refund can be claimed as of right under 
8. 13, Court Fees Act of the court-fee paid on the 
Memorandum of Appeal in the Letters Patent Appeal. 
As régards: the claim for a certificate in respect 
of the court-fee paid on the Memorandum of Appeal 
in the second appeal as well as in the first appeal 
the words of s. 13, Court Fees Act, do not appear 
to contemplate the grant of a certificate in respect 
of such court-fee, It does not contemplate the grant 
of certificates in respect of court-fee paid in the 
lower Appellate Courts. {p, 861, col. 2.] 

L. P. A. against the judgment of Mr. 
Justice Cornish, J. dated February 11, 1936. 

Messrs. T. R. Venkatarama Sastri and 
K. R. Rangaswamy Iyengar, for the Appel- 
lant. 

Mr. S. Narasimha Iyengar, for the Res- 
pondents. 


Pandrang Row, J.—This appeal arises 
out of a suit brought by one Sivanaga- 
lingam Pillai against his father-in-law and 
mother-in Jaw for recovery of certain jewels 
and cloth belonging to his deceased wife, 
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who died on January 10, 1931; at Cuddalore 

Naturally one of the allegations in the 
plaint was that the plaintiff's marriage with 
the daughter of the defandants was in the 
brahma form and this allegation was denied 
by the defendants, according to whom, the 
marriage was in the asura form in spite 
of the fact thatit was admitted by tae de- 
fendants thata dowry of Rs. 3,0:0 was 
agreed to be paid in respect of the mar- 
riage and was actually paid, Rs 1,600 in 
the shape of jewels and the balance in 
cash eat the time of the marriage. The 
contention of the deféndants that the mar- 
riage was nevertheless in the asura form 
was based mainly on the ground that a 
parisam or present of Rs. 101 had been paid 
at the time of the marriage according to 
the custom of the caste by the plaintiff’s 
brother-in-law on behalf of the plaintiff to 
the hands of the bride’s father. This it was 
contended by the defendants in the written 
statement was payment of consideration for 
the bride. It was also alleged that a cloth 
worth about Rs. 65 was also given at the 
same time. It was further alleged that it 
had been agreed also before the marriage 
that all the expenses of the marriage should 
be borne by the plaintiff, and that accord- 
ingly the marriage was celebrated in the 
house of the plaintiff at his own cost. These 
are the facts which were relied upon in 
support of the contenticn of the defendants 
that the marriage wasin the asura form, 
namely, the presents of Rs. 101 in cash and 
a cloth, and the agreement that the expen- 
ses of the marriage should be borne by the 
plaintiff. 

Unfortunately instead of the contentions 
in the suit being fully tried after taking all 
the evidence the parties had to adduce, the 
learned Subordinate Judge appears to have 
thought that it was possible to determine 
the suit entirely on the, bare statement made 
by the plaintiff himself, on March 23, 1933, 
which, according to him, was sufficient to 
show that the marriage was in the asura 
form. He found accordingly against the 
plaintiff and dismissed tne suit. On the 
same material the District Judge on appeal 
was of !he same opiaion and dismissed the 
plaintiff's appeal. A second appeal by the 
plaintiff had the same result. And in the 
present Letters Patent Appeal, the only 
point for us to determine is whether in the 
light of the statement of the plaintiff refer- 
red to above, the finding that the marriage 
was in the asura form is according to law. 
It must be made perfectly clear at the same 
time that any decision that may be pros 
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nounced in this appeal will not finally de- 
cide any issue that arises in the suit because 
the present decision can only proceed on 
the statement made by the plaintiff and 
on no other material. That statement has 
been extracted in the judgments, the mate- 
rial portions of which are as follows : 

“Tam a Vellala by caste, In my caste the usage 
is that the marriage takes place in the bridegroom's 
house unless he is too poor to bear the expenses. 
My expenses connected withthe marriage amounted 
to about Rs. 2,400. The expenses included music, 
dancing, feeding of guests, presents to the purohits, 
and all other items. The whole expenditure was 
borne by me and no contribution was taken” from 
the bride's party. The marriage wholly took place 
at my house and at my expense.” 


Along with this statement it must be 
borne in mind that the payment of a dowry, 
Rs, 3,000, is admitted by both parties. Now 
the question is whether in view of these 
facts itis possible to say that the marriage 
was in the asura form. As stated by 
Cornish, J. in the judgment under appeal, 
the distinctive mark of the asura form of 
marriage is the receipt of pecuniary con- 
sideration or bride price by the father of 
the bride for giving his daughter in mar- 
riage. This definition, so to speak, of the 
asura form of marriage has not been taken 
objection to by either side and in fact this 
point is settled beyond all doubt. Where 
the bride is given in exchange for wealth, 
the marriage is considered to be in the 
asura form. On the other hand, so far-as 
bur Presidency is concerned, all marriages 
among Hindus are presumed to be in the 
brahma form unless it is proved that they 
were in the asura form; in other words, it 
is incumbent on the party who alleges that 
a particular marriage was in the asura 
form to prove that bride price was paid in 
respect of the marriage by the bridegroom 
or his people to the bride's father. 


In the present case, apart from the pay- 
ment of the customary presents of Rs. 101 
in cash anda cloth, it is not alleged that 
anything was paid by the bridegroom or 
his people to the bride’s father. These 

. customary presents would not necessarily 
amount to a payment of bride price. In 
apy case, it was not on this ground that it 
has been decided by the Courts below that 
the marriage was in this case in the asura 
form. That decision was based entirely on 
the fact that the marriage expenses were 
entirely met by the bridegroom in this case 


and on the custom referred to inthe plainte > 


iff's statement. Reliance was placed in 
this connection on the observations of 
“Kamesam, J. in the case reported in Rath- 
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nathanni v. Somasundara Mudaliar t1) and . 
Samu Asari v. Anechi Ammal (2). It was 
these observations that appear to have 
governed the decision of the Courts below 
as well as that of Cornish, J. In Rathna- 
thanni v. Somasundava Mudaliar (1), there 
was an actual payment of Rs. 200 tọ the 
bride’s father and it is stated by Ramesam, 
J. that it was clear from the evidence and 
the pleadings that this payment of Rs. 200 
fer the expenses of the marriage was a term 
of the contract of marriage. In Samu Asari 
v. Anechi Ammal (2), aso it was found that 
a certain sum of money was paid by the 
bridegroom to the bride’s father specifi- 
cally as a contribution towards the expen- 
ses of the marriage. It would be enough 
for our present purpose to say that the facts 
of the present case as contained in the 
plaintiff's statement are quité different. 
In the first place there was no payment of 
any money towards the expenses of the 
marriage by the bridegroom to the bride’s 
father ; nor is there any evidence at present 
to show that the bridegroom's meeting the 
expenses of the marriage in this case was. 
the result of any contract between him and 
the bride's father and was not at his own 
will and pleasure. 

It is, however, argued that the existence 
of the custom referred to by the plaintiff 
has the effect of converting the marriage 
which is otherwise clearly in the brahma 
form into one of the asura form. I am 
unable to follow this reasoning.’ The custom 
in the first place is most vague and un- 
certain, and as is well-known, the expenses 
of a marriage are a very uncertain factor 
which may range from a few rupees to 
many thousands of rupees, and éven accord- 
ing to the plaintiff, the custom is for the 
bridegroom to meet the expenses of*the 
marriage unless he is too poor. A custom 
of this kind cannot be regarded as having 
any effect~on the nature of any particular 
marriage. It has really no bearing on the 
question of law as to whether a particular 
marriage is in the brahma orin the asura 
form. A custom regarding the expenses of 
marriage is not necessarily a custom which 
bas the force of law. Ramesam,J. appears 
to have relied to some extent ona state- 
ment made in Steele's Law and Custom of 
Hindu Castes to the effect that in brahma 
marriages the charges are incurred solely 
by the girl's father. I do nof think the 


(1) 41 M L J (76; 62 Ind, Cas. 931; A IR 1921 
Mad. 608; 13 L W 582; (1921) M W N 635, ; 

(2) 49 M L 4 554; 91 Ind, Oas. 561, A IR 1926 
Mad. 37; 22 LW 462, 
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learned author intended in that passage to 
give an accurate definition of what a 
brahma marriags was, orto lay down that 
ifany portion of the expensesof the mar- 
riage was met by the bridegroom, the mar- 
riage. would cease to be in the brahma 
form. The essence of the brahma form 
of marriage is the gift of the bride without 
receiving any consideration therefor to the 
bridegroom in marriage ; and when along 
with the bride jewels are also given, it is 
obvious that the mariage must be regarded 
asone in the brahma form. It is a well- 
known faet that, whatever the custom is, 
the bridegroom and his people also spend a 
considerable sum of money in respect of the 
marriage whenever they can afford it. Such 
expenditure obviously does not convert the 
marriage which is otherwise in the brahma 
form into one which is in the asura form. 
I have no doubt that in this particular case 
the reference to the custom in the plaintiff's 
statement cannot be relied upon in the least 
to show that the marriage in question was 
. in the asura form. It follows therefore that 
the finding to the effect that the marriage 
was in the asura form, based asit is en- 
tirely on the plaintiff's statement of March 
1933, cannot be supported in law; itis, in 
short, contrary.to law. The finding must 
therefore be set aside and the suit re- 
manded to the first Court for fresh dise 
posal according to law after taking all the 
evidence adduced by the parties. The 
Plaintiff-appellant will be entitled to have 
his costs in all the Courts up-to-date from 
the respondents except the costs in the first 
Court which will be within the discretion 
of that Court. 
: Abdur Rahman, J.—I concur. There 
appears to be no basis for the assumption 
that the bride's father is not only liable to 
bear the expenses incurred or to be incar- 
red by him on the marriage of his daughter, 
but is also required to pay any sum, accord- 
ing to what has been termed by the 
O»unsel for respondent as a social custom 
towards the expenses which the bridegroom 
or the other members of his family may take 
it into their heads to spend. The custom 
pleaded in this case would be so unreason- 
able, variable and uncertain that it could 
not be enforceable in a Court of Law. In 
any case it is well established in this 
Presidency that, unless it is proved to the 
contrary, every marriage has to be presumed 
to bein brahma form. One must, there- 
-fore, try to ascertain if the ingredients of 
an asura form of marriage have been 
established . jn this case. Ifa. party wishes 
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to assert that the marriage was asuric in 
form, he must establish that some price 
was paid for the bride in pursuance of 
either of an express or implied contract 
tothe bride’s father or on his account. 
There is nothing on the record to establish 
this and the appeal must, therefore, be 
accepted. 

Pandrang Row, J.—This appeal has 
been taken up once more for the purpose 
of deciding the question of refund of court- 
fee paid on the memoranda of appeal in 
this "tigation. So far as the court fee paid’ 
on the memorandum of appeal in the Letters, 
Patent Appeal is concerned, there can be no 
doubt that refund can be claimed as of 
right under s. 13, Court Fees Acb.. 4 certi- 
ficate regarding this court-fee will therefore 
issue. Asregards the claim for a certificate 
in respect of the court-fee paid on the 
Memoranda of appeal in the second appeal 
as was well as in the first appeal, the words 
of s. 13, Court Fees Act, do not appear;to con- 
template the grant ofa certificate in res- 
pect of such courtefee. It is clear from that 
section that the certificate is to be given 
only by the Appellate Court when it re- 
mands the suit under appeal for a second 
decision by the lower Gourt and that, too, 
for the amount of fee paid on the memo- 
randum of appeal. It does not contemplate 
the grant of certificates in respect of court- 
fee paid in the lower Appellate Courts, 
The question has been so decided in Ka- 
nhaiya Lal v. Mahadei (3), by a Bench whose 
decision was affirmed by a Full Bench of: 
the same High Oourt reported in Kaul 
Pati Kuerv. Kashi Prasad Singh (4). We 
see no sufficient reason to take a different: 
view. We are therefore unable to accede 
to the request that a certificate should be’ 
given in respect of the couri-fee paid in’ 
second appeal and in first appeal in this 
case, 

N.-D. Order accordingly. ‘ 

(3) 54 A 523; 140 Ind. Oas. 466; AI R1932 All; 
550; (1932) A L J 320; Ind Rul. (1932) Al. 667, 

(4) 56 A 5:0; 147 Ind. Cas. 686;A IR 1934 All 
106; 1934 ALJ41;6R A 553. . 
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inely obtaining warrant against certain person 
on certain address but such person found to be 
wrong — Unsuccessful use of that warrant to 
influence that person—Complainant again obtaining 
another warrant on right person—Held no con- 
tempt of Court. s 

A person genuinely on the information given 
by another obtained a warrant against a person 
who lived at address given by the informant but 
had subsequently found out that that was a 
wrong person. Then an idea occurred to him to 
attempt to use this warrant asa lever for influenc- 
ing - that person. Having failed to do so, he then 
went to the Oourt and applied for a warrant 
against the right person, without stating that the 
previous warrant had been obtained agaihst a 
wrong person: 

Held that this was not a case of contempt of 
Court though it was possible that there might 
be some other offence committed suchas criminal 
intimidation. 

Mr. M. M. Aslam Khan, for the Petitioner. 

Mr, J. G. Sethi, for the Respondent. 

Blacker, J.—The facts which have led 
up to the present petition are as follows: 
The respondent Iqbal Hussain on August 
li, 1937, filed a complaint against five 
perscns for abduction. In this complaint 
four of the persons were named, but the 
fifth person was described as unknown, 
The complaint was sent for disposal tothe 
Tehsildar,a Second Olass Magistrate, and 
at some time subsequently the name Abdul 
Hamid was written against the name of 
the fifth unknown person. On August 17, 
the respondent put in a fard talbana asking 
for process against the tive accused persons 
and.described the fifth person as Abdul 
Hamid, son of Abdul Karim, residing 
near Shahi Mosque in Qilla Gujar Singh. 
It appears that there is actually no such 
person. There is, however, a Abdul Hamid, 
son of Ghulam Nabi, who lives at this 
address and he has appeared as a witness 
before us and deposed inter alia that there 
is no other Abdul Hamid residing at that 
place. Itis then in evidence that on 
September 28, 1937, the respondent went to 
the Islamia Oollege where this Abdul 
Hamid, son cf Ghulam Nabi, was a student 
and informed him that he had a warrant out 
for his arrest, but that as he (Abdul Hamid) 
was a friend of the main accused in the 
case, if he could induce them to come to an 
amicable settlement out of Court, he would 
not get the warrant served, Abdul Hamid, 
son of Ghulam Nabi, did not accept this 
Suggestion and instead informedthe rela- 
tions of the other accused what had hap- 
pened. On September 23, the same day 
there wasa hearing in the Court of the 
Tebsildar and the record shows that there 
is a note that the “summons” (sic) to Abdul 
Hamid had not been returned. On Ooctoe 
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ber 5,-the respondent put in another fard 
talbana asking for a fresh warrant. He 
Putin no application in the Court stating 
that the previous warrant had been ob-- 
tained against a wrong person and praying 
that the record be corrected, but merely in 
his fresh talbana asked for a warrant 
against another person, Abdul Hamid, 
son of Mohammad Din, the present peti- 
tioner. 

The case for the petitioner is that the 
whole proceeding was deliberate and inten- 
tional, that the respondent in thé very first, 
instance obtained a warrant egainst -a 
person whom he knew, was not the right.. 
person in order to blackmail that person 
in the way ithas been stated that he did 
blackmail Abdu] Hamid, son of Ghulam 
Nabi, and that having failed in this plan 
he then deliberately put inthe frash tal- 
bana without warning the Court that he 
had previously been proceeding against a 
wrong person. 

It is contended on behalf of the petitioner 
that this amounts to a contempt of Court. 
I think there can be very little doubt 
that if the petitioner’s case as stated were 
made out by the evidence on the record it 
would amount to contempt of Oourt by 
misusing the process of the Oourt for 
Obtaining a warrant against a person 
against whom the resp.adent had no inten- 
tion of proceeding, merely to. use it asa 
lever for blackmailing him. But the evi- 
dence does not appear to me to point .suffi- 
ciently clearly to the fact that the whole 
plan was deliberate and intentional, In 
fact there are only two circumstances which 
can be urged as support for this view. The 
first is that with the solitary exception.of 
the wrong parentage the warrant obtained 
in the first place was against a person . 
whose description accurately fits that of 
the Islamia Oollege student, who was ap- 
proached bythe respondent. The other 
circumstance is the evidence as tothe 
transaction that took place at the Islamia 
O llege on September 28. The evidence 
about this latter incident. is admittedly 
clear and unshaken, and it is dificult on 
the record tocome to a finding that the 
incident did not occur, although it must 
be conceded that it does seem to have 
happened a little too pat. Sut, on the.. 
other hand, it does not necessarily follow 
from thisincident that the respondent had. 
this planina mind from the very starb., 
He himself has stated, and although -he 
did not impress us as a very reliable. 
witness, there seems to be no reason to 
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doubt tħis statement on this point, as ‘it is 
consistent with the facts, that he had at 
first no idea who the tifth culprit was 
and that one Ustad Gam on hearing his 
descripticn of the fifth person told him 
that it was the Abdul Hamid who lived in 
Qilla Gujar Singh. Ib was acting upon this 
information thathe appliedfor a warrant 
against this person. Subsequently he 
‘learnt from another person that this in- 
formation was wrong and on October 5, 
the date when he applied for the second 
warrant—having seefi Abdul Hamid, son 
of Mohammad Din, he himself recognized 
_him as the efifth culprit. This is, as above 
stated, the case whieh the respondent has 
tried to make out, There is, however, 
‘another hy pothesis which fits the established 
facts. It istrue thatthe respondent has 
not pleaded it, but to do so, he would have 
.had to admit the somewhat discreditable 
Islamia College incident. This hypothesis 
is that after he genuinely on the infor- 
mation given by Ustad Gam obtained a 
warrant against the Abdul Hamid who 
lived at Qilla Gujar Singh and had 
subsequently found out that that was a 


wrong person, the idea occurred to him to. 


attempt to use this warrant as a lever 
for influencing that person. Having 
failed todo so, he then went to the Court 
and did what he had intended to do, in any 
case, and:applied for a warrant against 
the right “person. If this hypothesis is the 


correc; ore, then this does not appear to. 


me to be a case cf contempt of Court 
though it is possible that there might 
be some other offence committed such as 
criminal intimidation. This hypothesis 
appears io me to fit the established facts. 
In the first place, ifthe respondent had 
intended all along to blackmail the Abdul 
Hamid of Qilla Gujar Singh with this 
walrant, surely he would not have left 
it. till the very morning of the day on which 
the case wa6 tixed for hearing before the 
Tehsildar. His doing it at that time is more 
Consistent with his having only just 
thought of it. Moreover, it is not in keeping 
with the character of the respcndent as 
I have judged it frcm seeing him in 
Court and hearing his evidence. I do 
not think that he c.uld work out any very 
elaborate scheme. He does, however, appear 
to ‘be foolish enuugh to have formed 
the plan onthe spurci the moment at 
the eleventh bour. Taking the caseas a 
whole, therefore it will be seen that there 
are two L)pcthesis which fit the proved 
Jacis, that of the petitioner and that .des- 


. 
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cribed above. I do nét think that the 
latter hypothesis is any less probable than 
the former and infact for the“ reasons 
have just given it seems to me to be the 
more likely. In my opinion, therefore, the 
Petitioner has fafled to make out that the 
respondent deliberately obtained a warrant 
which he knewto be false, against the 
Abdul Hamid of Qudla Gujar Singh in order 
to use it improperly and that therefore the 
contempt of Court has not been proved. 
I accordingly dismiss this application. I 
leave each party to bear its own costs. 


Monroe, J.—I agree. f 
D. Application dismissed. 





ALLAHABAD HIGH COURT 
Second Appeal No. 1434 of 1935 
November 30, 1938 
IQBAL AHMAD AND Bagpat, JJ. 
LAOHMI RAI AND anoTuer—Dgrgnpants— 
APPELLANTS 
versus 
SRIDEO RAI AND aNoTHaR—PLAINTIFFS— 
RESPONDENTS 

Negotiable Instruments Act (XXVI of 1881), 9. 87 
—Agreement between parties to pay interest—-Sarkhat 
as originally drawn up not containing reference to 
payment of interest through accidental omission— 
Creditor altering sarkhat by incorporating rate of 
interest, without reference to debtor—Alteration, if 
renders sarkhat void—Oral evidence to prove agree- 
ment to pay interest, admissibility of, under s. 92, 
Proviso 2, Evidence Act I of 1872), 

Where there is agreement between the parties for 
the payment of interest but a sarkhat, as originally 
drawn up, does not contain any reference as to the 
payment of interest through an accidental omission 
and the creditor subsequently makes an alteration 
in the sarkhat by incorporating in it the rate of 
interest agreed upon, the alteration though made 
without reference to other party does not make the 
sarkhat void against the debtors as the alteration 
was made to carry out the common intention of the 
parties. Oral evidence as to the agreement to pay 
interest is admissible in evidence under Proviso (2) to 
s. 92, Evidence Act. Moreover s. 87, Negotiable 
Instruments Act, itself postulates the possibility of 
such an agreement being proved by oral evidence, 

S. A. fromthe decision of the Sub- 


Judge, Ghazipur, dated July 27, 1933, 


Mr. Janaki Prasad, for the Appellants.. 

Mr. K.N. Gupta, for the Respondents. 

Bajpai, J.—The defendants are the ap- 
pellants before us. The plaintiffs brought 
a suit for the recovery ofa sum of money 
on the basis of a bond and of another sum’ 
of money on the basis of a sarkhat. The 
trial Oourt decreed the suit so far as the 
bond money was concerned, but dismissed 
the suitso far as the sarkhat money was 
concerned, On appeal by the plaintiffs, the 


86d: 


lower Appellate Court decreed the suit for 
the recovery of the money due on the sar: 
khat as weil. 

The contention before us is thatthe suit 
for the recovery of the money on the basis 
of the sarkhat has been* wrongly decreed 
by the lower Appellate Court. Theres is no 
controversy before usso far asthe money 
due on the bond is concerned. It appears 
that the sarkhat, as originally drawn up, 
did not contain any reference as to the 
payment ofinterest. An alteration—and we 
may take it a material alteration—was 
made some time afterwards by the plaintiffs 
without reference to the defendants. It 
was contended in the Courts below that the 
material alteration. made the negotiable 
instrument void against the defendants. 
Reliance was placed on several authorities 
and on the rule of English Law that mate- 
rial alteration in a document after its exe- 
cution without the consent of the: other 
party renders a document void. This rule 
has ‘been, with certain safeguards, enunciate 
ed ins. 87, Negotiable Instruments Act, 
where the document in question isa 
negotiable instrument, and according to 
the provisions of that section, if the altera- 
tion is made in order of carry out the 
¢ommon intention of original parties, the 
negotiable instrument does not become 
void. 
have ‘found that there was an agreement 
between ‘the parties for payment. of interest 


“at the rate of Re. 1-8-0 per cent. per mensem. 


and the alteration was made presumably 
on behalf ofthe creditors in order to carry 
out the common intention of the parties. 
The omission regarding the payment of 
interest was’ accidental as found by the 
Courts below. f | 

` It was also contended by the appellants 
that oral evidence as to the agreement to 
pay interest was inadmissible in evidence. 
We may point out that Proviso (2) to s. 92, 
Evidence Act, makes any separate oral 
agreement. asto any matter on which the 
document is silent, capable of proof and 
there is no prohibition in that respect. 
Moreover, s. 87, Negotiable Instruments 
Act, itself postulates the possibility of such 
an agreement being proved by oral evi- 
dence. In this view of the case there is no 
force in this appeal and we dismiss it with 
costs. | 

B. f Appeal dismissed. 


- GyaGak STNGH 4. PMPRËOR (LAH) ; . 


In the present case the Courts below: 


181106 
LAHORE HIGH. COURT ° 
Criminal Appeal No. 567.of 1938 
November 8, 1938 

Young, C. J. AND BLAOKER, J. . 

UJAGAR SINGH AND oTsgR8—OonvioTs 

— APPELLANTS 
J VETSUS . Se gt 
EMPEROR— Opposite Parry 

Criminal trial—Evidence—Murder—Hvidence of 
blood-stained nails—Medico-legal value—Oriminal 
Procedure Code (Act V of 1698), s. 510—Report of 
Chemical Examiner—Accepting of, without cross- 
examination, 

The evidence of blood-stained nali 
of no value but may be extremely dangerous to‘ 
innocent persons. Giving such evidence as. corro- 
borating an approver or as circumstantial evidence 
connecting an accused person with homicide may 
lead to the miscarriage of justice. ` 3 

The acceptance of the mere written report of the 
Chemical Examiner as evidence in criminal cases 
without subjecting him to cross-examination “is 
dangerous. Happuv. Emperor (1), relied on. Se 

Cr. A. from an order of the Sessions 
Judge, Gurdaspur, dated May 27, 1938. 3 
- Mr J, G. Sethi, for the Appellants: 

Mr. D.C, Ralli, for the Advocate-General,; 
for the Crown. f f 5 

Young, C, J.—Ujagar Singh Tara Singh, 
Tehl Singh and Bur Singh were charged 
under s. 302 read with s. 149, Indian Penal 
Code, with the murder of Risaldar Major 
Ranjodh Singh. The learned Sessions 
Judge of Gurdaspur found. Ujagar Singh, 
Tebl Singh and Bur Singh guilty under 
s. 302 read with s. 34, Indian Penal Code, 
and sentenced them to transportation for 
life. He acquitted Tara Singh. The three 
convicts appeal and the Advocate-General 
on behalf of the Punjab Government has 
filed a petition for revisioa praying that the 
sentences of transpcrtation for life should be 
enhanced to those of death. Risaldar-Major 
Ranjodh Singh was an influential pergon in 
the Village of Rangar Nangal. Asa retired 
Indian Army Officer and as a friend of the 
local authorities, he wielded great. influence: 
According to the evidence of Karam Singh, 
who has been made an.approver in this case, 
the deceased used his position in a high- 
handed manner. He annoyed Karam Singh 
by building windows in his house so that 
they looked on to Karam Singh's courtyard, 
thus interfering with the privacy of Karam 
Singh’s women. | The Risaldar-Major also 
had assisted the Police as an informer in 
excise affairs. This, according to Karam 
Singh, irritated the other accused.. A raid 
had taken place on the houses of the four 
accused at the instance of the Risaldar 
Major. An attack had then been made upon 
the Risaldar-Major by the four accused, but 


is not only 


the. protection of the Police saved him at 


4 
|| 


i 1959. 2. 
‘that time from injury. The result of all this 
was, according to the approver, that he and 
the fcur other accused conspired together 
to murder the RisaldarsMajor. Oa Janu- 
ary 17, 1938, tae conspirators had in- 
- formation from Bur Singh that their chance 

had come. They found Ranjodh Singh alone 
. hear the Peerewala Well and attacked him. 

It is important to note that Ujagar Singh, 

Tara Singh and the approver were’alleged 

to be armed with takwas, Bur Singh with 

‘a spear aad Tehl Singh with a kirpan. 
-According to the approver’s evidence in the 
„Sessions Court, the Risaldar Major was hit 
“with the takwas on the head and, on being 
„felled to the ground, the five conspirators 
, continued to strike him with their various 
- weapons, that when a “gurgling sound” 

came from the Risaldar Major, Ujagar Singh 

-caught hold of his hair, the approver and 
_ Bur Singh seized his arms and legs, and 
Tehl Singh with the assistance of [ara 
Singh cut his throat with the kirpan. After 
the murder the approver says he visited 
two relatives Lachhman Singh and Dalip 
Singh to get rid of his’ clothes which he 
thought might be blood-stained, and he 
tried to burn his khes (or wrap) for the 
same reason. Lachhman Singh and Dalip 
Singh gave evidence for the Urown to the 
same effect. 

‘For some time the Police failed to dis- 
cover a ciueto the murder. On January 27, 
the approver's house was searched and two 
articles of clothing and a takwa, which 
have been proved to be stained with human 
blood, were ‘found in hig house. On 


February 4,the approver made a statement - 


to the Police ; oa February 9, he made-a 
confession before a Magistrate; another 
statement was made by him in connection 
with his pardon on February 19, and, 
ultimately he gave his evidence in the 
Sessions Oourt. After the statement to the 


Police by the approver on February 4, his. 


nails and those of the four accused were 
pared. The nail parings were sant to the 
Ohemical Examiner oa February 14, and 
eventually the Imperial Serologist returned 
the nails with a report that all of them with- 


the exception of those of Tara Singh were’ 


stained with human blood. In addition on 


February 13, it was alleged, bur Singh. 


and possibly Tehl Singh—the evidence 
on this is not clear—took the Police with-a 
search party to a tield near the Village and 
pointed out a spot from which a spear-head 
and a kirpan with its scabbard were dug 
out ‘of the ground. Tbe spear-head and 
the scabbard were subsequently found to 
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be stained with human blood. The learned 
Judge on consideration of the evidence 
acquitted Tara Singh on the ground that 
no Luman blod, was -found on his nail 
parings. The blood-stained nail parings 
was the evidence on which the learned 
Judge mainly relied to justify the convic- 
tion of the appellants for murder. The 
evidence therefore relied upon by the Oourt 


‘below against the accused consists of the 


evidence of tbe approver, corroborated in 
the case of Ujagar Singh by his blood- 
stained nail parings, and in the cases of 
Tehl Singh and Bur Singh by their blood- 
Stained nail parings and the recovery of the 
spear-head and the kirpan. 

As regards the approver, there are four 
points which make us suspect his evidence, 
Firstly, it was obvious after he made his 
statement to the Police on February 4, that 
according to law, corroboration of his evi- 
dence would be required. It occurred to 
someone that such curroboration might be 
found on or under the nails of the accused 
and therefore the nail paringa were taken. 
It will be remambered that the attack upon 
the Risaldar-Major, according to the 
approver, was made with long handled 
weap ns, i. e. three takwas and one spear, 
only Tebl Singh being armed with a kirpan. 
How under these circumstances the blood 
of Ranjodh Singh could get under the nails 
of the approver and two at least of the 
accused is difficult to imagine. This point 
also appears to have been appreciated by 
the investigating officer, for on February 19; - 
for the first time, although the approver 
had made no less than two statements 
before this date in which he states that 
Ujagar Singh and Tehl Singh alone had 
toucned the body, the approver, in his state- 
ment of that date, mentions that Tara 
Singh assisted Tehl Singh and Ujagar Singh 
in cutting the throat of the deceased. Tanis; 
however, was not enough. This did not 
involve Bur Singh or the approver as 
regards the nail parings and so when the 
approver gives evidence in the Sessions 
Court he says that on the “gurgling sound” 
which appears to have been’ tne death 
rattle proceeding from Ranjoda Singa, 
“Ujagar Singh caught hold of his hair and we seized 
his legs and arms as he was struggling, Then Tehi 


Singh drew his kirpan across his neck... .and 
Tara Singh helped Leni Singh 19 using she kirpan.” | 


This of course would account for blood- 
stained nails on all the accused. As the: 
approver in his statements to the Police on 
February 4 and February 9, had only’, 
mentioned Ujagar Singh and Teh] Singh agi 
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having touched the dying man, we are 
satisfied that the addition of Tara Singh in 
the statement of the approver on February 
19, andthe further addition of Bur Singh 
‘and himself in his evidenée in the Sessions 
Court as having touched the dying Risaldar- 
Major are improvements which were includ- 
ed in the approver's evidence in order to 
“account for the blood-stained nails, and so 
„to provide the missing corroboration con- 
necting all the accused with the murder. 
Secondly, according to the medical evidence 
no less than 13 terrible incised tawka 
wounds were inflicted cn the head of the 
Murdered man. These were inflicted before 
the “gurgling sound” was heard. The head 
was cut to pieces. It would clearly not 
be necessary for any one to hold the deceased 
down for the coup de grace to be adminis- 
tered after he had received these ghastly 
injuries. ‘This provides further evidence of 
the manufacture of this important part of 
the approver’s evidence, Thirdly, another 
Point damaging to the investigation and 
to the approver’s evidence is his statement 
that Bur Singh carried and used a spear, 
and the evidence of the recovery of a spear- 
head at the instance of Bur Singh on 
February 13. An examination of the medical 
évidence and the injuries caused to Ranjodh 
Singh makes it appear beyond.any doubt 
that a. spear was. never used in this 
thurder. All the 28 injuries are incised. 
There is not one punctured wound. An 
attempt was made by the Assistant Surgeon 
in- hig evidence to account for a spear 
being used by saying that some of these 
incised wounds might be caused by a spear 
if ‘it’ was “used. as a stick,” that is, as a 
striking instead of a thrusting weapon. 
Colonel D'Arcy, I. M. 8., the Oivil Lurgeon of 
Gurdaspur, who was called for the defence, 
Was of the opinion thatthe spear was not 
used and indeed -examinaticn of the des- 
Cripfion of the injuries would make it 
Glear even toalayman that the spear was 
in fact not used, As thé undoubted inten- 
tion of. the persons who committed this 
murder was to kil] Ranjodh Singh, if a spear 
had been employed, it would have been 
uséd inthe ordinary way and punctured 
wounds would haye been found on the body. 
The alleged recoyery therefore of a spear- 
head stained with human blood raises 
suspicion and makes the recovery of no 
value asevidence, And fourthly it is at 
least curious that although the approver 
knéw the danger of blccd stains and 
endeavoured to get rid of his clothes, yet 
he Jeft them and a blood-stained takwa 
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in his house to be recovered by. the Police. 
In this case, therefore, we cannot rely: 
upon the evidence of the approver and in 
addition all the marks of a thoroughly 
unreliable investigation are present, 

We must, however, deal with the evidence 
of the blood-stdined nails. From what we 
have said above, this is suspect. And in 
additicn we are of opinion that if the blcod 
of the murdered’ man had got under the 
nailsof the accused and the approver, it 
would be unlikely that it wonld remain 
under the circumstances for 27 days with- 
out disintegration until examisation by 
the Chemical Examiner and the Imperial 
Serolegist. One of us also had read an 
article on the subject of nail paring which 
threw grave doubt upon the value of 
blood-stained nail parings as evidence. 
We therefore thcught it necessary to call 
the Chemical Examiner, Colonel D. R. 
Thomas, I. M. S., to give evidence in the. 
High Court. Colonel ‘Thomas's evidence is 
so important that we give it in full : | 

“Q.—(By Oourt).—In this case a question arises as 
regards the value of nail parings, and we would like 
your opinion on the facts. Eighteen days after the mur- 
der the nails of five persons were pared. They were 
examined by your office nine days after they were 
pared, that is 27 days in all after the murder. The 
five men concerned were Sikhs who might normally be 
expected to wash their hands at least three times 4 
day, and the approver, whose nails were also pared 
and examined by your office, hada bath in the sacred 
tank at Amritsar the day after the murder, We would 
like to know, first of all, whether in your opinion, 
under these circumstances, if these nails had been 
stained by the blood of the murdered man, would: your 
office and that of Imperial Serolegist be able after 27 
days to detect human blood on them ?” aie 


‘ A.—Most unlikely. - ; . 
Q.—(By Court).—Generally what is your opinion 
on the value‘of nail parings and blood-stains found 
on the nails from the medico-legal stand-point.?. 
A.—Absolutely no medico-legal value whatsoever. . 
Q.— By Oourt).—-Willyou explain that?” | - 
` A—In cutting nail paringe, there isa great pos- 
sibility of drawing blood whether the paring is 
performed by & sharp instrument or a blunt in- 
strument, Secondly, if you. draw blood that blood 
will contaminate the instrument which is used 
and therefore you will convey the blood from one 
finger nail to another. Thirdly, it is very impor- 
tant that the knife or razor or scissors which are used 
should be absolutely clean and free from blood. 
Fourthly, human nails are used forecratching pur- 
poses, and therefore if you scratch a pimple you 
will naturally draw blood and this will :emain on 
the nail l am absolutely certain that there is no 
medico-legal value attached to blood found under 
or onthe nail parings, es f 
Q.—By Court).— The nail itself is living tissue 
and has therefore blood in it? : 
-A.—Yes, at the point or end of the nail it’ is 
dead tissue but the border line between the living 
tissue and the dead tissue is veiy indefinite and 
therefore in cutting the dead tissue it is possible 
to cut the living tissue. There is also living skin. 


4 
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under the nail which may, especially in the case of 
a villager who does not tend his nails, extend to 
‘the end or point of the nail and therefore in cut- 


ting anail you may cut the skin as well and it 
will bleed. 

Q.—(By Oourt).—Therefore it apperrs to “follow 
that if any of us here had our nails pared to-day, 
there is a grave possibility that they would be 
stained with human blood ? 

; A—That is quite correct, and that of course 
‘applies to any human being. It will apply more 
strongly to persons who do not look after their 
nails. - : 

se Q.—(By Court).—Therefore if a person innocent of 
murder had his nails pared, the nail parings might 
show human Blood normally ? $ 


í A.—Quite so, there is absolutely no medico-legal 
value whatsfever. - 

1: Q.—;By Court) —Thenethe evidence which is fre- 
quently produced in the Courts of this Province of 
blood-staing on nail parings is of no value? 
`” A.—That is true.” 


“ From Oolonel Thomas's evidence- it is 
‘clear beyond any possibility of doubt that 
the evidence of blood stained nails is not 
‘only of no value but may be extremely 
‘dangerous to innocent persons. It has fre- 
‘quently been given in the past as evidence 
‘corroborating an approver or as circum- 
‘stantial evidence connecting an accused 
“person with honicide. It may have led to 
tthe miszarriage of justice. In Happw v. 
‘Emperor (1) one of us pointed out the danger 
‘of the provisions of s. 510, Oriminal Pro- 
cedure Code, which allows the mere writ- 
‘ten report of the Chemical Examiner to be 
‘accepted ‘as evidence in criminal cases 
“without subjecting him to cross-examins- 
‘tion. This case affords other instance of 
‘that danger. If the Chemical Examiner had 
“to ‘give evidence in Oourt and had been 
‘subjected to cross-examination on the sub- 
~jéct of nail parings, it is certain that an 
‘exposure of this dangerous practice would 
have, occurred much earlier and persons 
accused of murder—and perhaps innocent— 
‘might not have been convicted on this 
-useless and deceptive evidence. It is only 
“due to the accident that one of us came 
‘across an article on this subject that an end 
"will now be pat to nail paring evidence in 
‘this Province. The prosecution in this 
“case has wholly failed to bring home to any 
“of these accused the crime of murder, We 
‘set aside the convictions and sentences 
passed upon all of them. The question of 
enhancement of sentence therefore does not 
‘arise. 

D. . Convictions set aside. 

(1) 1934 A L J 173; 146 Ind. Oas. 1089, AIR 1933 


All. 837; (1933) Or. Oas. 1463; 350r. LJ 260; 56 A 
:228; 6 R'A 397, 
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CALCUTTA HIGH COURT 
Civil Appeals Nos. 395, 396, 563 and 
564 of 1936 . 
March 22, 1938 
M, O. Guosa ano Baetuey, JJ. 
SAILA BALA DEVI AND orazas— 
APPELLANTS 
versus 
SWORNA MOYEE DEVI ano OTHERS 
. RESPONDENTS 

Transfer of Property Act (IV of 1882), 8. 70—New 
land added to mortgage security by alluvion and taken 
possession of by mortgagor — Held accession to mort- 
gage security and mortgagee entitled to same. 

Taking advantage of frequent alluvion and diluvion 
of land, a co-sharer of a tougi dispossessed all his co- 
sharers and possessed allthe reformed land adversely 
to them. Though his title did not extendto the 
whole, he mortgaged the entire mouza but subsequent- 
ly after another diluvion the mouza was again formed 
into thrice as big asthe old one actually mortgaged 
and was taken possession of by the mortgagor and 
recorded as such in the settlement record : 

Held, thatby his possession the mortgagor added 
the reformed land to the mortgage security, and as 
such, the whole of theenlarged area must goto the 
mortgagee as security. i 


O. As. from the appallate decrees of the 
District Judge, Pabna and Bogra, dated 
November 29, 1935. S: 

Messrs. Jogesh Chandra Roy and Mohendra 
Kumar Ghose (in Nos, 395 and 396), Messrs. 
Jiten Ira Kumar Sen Gupta and Jatindra 
M. Sanyal, (in Nos. 563 and 564), for the 
Appellants. a. : 

Messrs. Jitendra Kumar Sen Gupta and 
Jatindra M. Sanyal (in Nos. 395 and 396}, 
Messrs, Jogesh Chandra Roy and Mohindra 
Kumar Ghose (in Nos. 563 and 564), for the 
Respondents. : 


Judgment.—These four appeals arise 
out of two suits. One was a suit instituted 
by Sailabala Debi and others after a 
proceeding under `s, 145, Oriminal Pro- 
cedure Oode, in respect of the lands, 
The Magistrate found that the possession 
of the char lands was with the first party, 
namely Swarnamoyee Debya and others. 
Thereafter in April 1932 the suit was 
instituted in the Oourt of the Munaif of 
Pabna. The Munsif by his judgment decreed 
the suit partly in favour of the plaintiffs and 
Against that 
decree both parties appealed to the District 
Judge and the learned District Judge has 
affirmed the decree of the trial Court. The 
second case arose out of a reference by 
the Collector under s. 5, Alluvion Lands 
Act of Bengal. The opposing parties to 
this Court were the opposing parties in 
that proceeding also. Besides, there were 
a large number of cultivating tenants who. 
were made parties, It may be stated at 
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once that the Courts below have found 
that the tenants are occupancy raiyats and 
they are not to be disturbed whichever of the 
present parties succeed as to the superior 
rights. The learned Stbordinate Judge 
who tried the suit decided partly in favour 
of both the parties. Against that decree 
both parties appealed to the District Judge 
and he by his judgment affirmed the decree 
of the trial Court. Against the two decrees 
of the learned District Judge each party 
has made two appeals to this Court. As the 
issues agitated by the parties in both suits 
are practically the same, we shall deal with 
the matters in one judgment. — 

“As stated above, the tenants have been 
found to be occupancy raiyats and neither 
party in this Court questions that finding. 


The controversy in this Court is between the. 


two sets of landlords and the main question 
for decision is whether the Oourts below 
rightly. decided the respective rights of the 
parties now in this Court. The lands in suit 
were originally called .Mouza Goalanda, 
but afterwards during the Cadastral Survey 
and Settlement called Char Bara Goalanda. 
In understanding the ,controversy between 
the parties it is necessary to state certain 
facts on. which there is no dispute, In 
1:85 Bisweswar Basu Majumdar acquired 
three annas of Touzi No. 
the portion of Mouza Goalanda appertained. 
‘Between 1590—92 the said Mouza Goalanda 
was -diluviated by the river. It is well- 
known that Goalanda is situated at a 
place where the mighty rivers Ganges and 
Brahmaputra form a junction. In 1892 the 
mouza was reformed. In 1895 Touzi No. 
287 wes partitioned between 5 sets of 
ec-sharers landlords. Five separate ‘touzis 
wére made thereof, and the touzi which 
Bisweswar Basu Majumdar got was number- 
ed 11329. On February 23, 1897, Biswes- 
war executed two mortgages each for 
8 annas share of Mouza Goalanda as well 
as other mouzas. In 1598 Mouza Qoalanda 
was again diluviated by the river. In 1901 
thé mouza reformed and Bisweswar took 
possession of the whole of the reformed 
mouza holding adversely to bis four co- 
sharers. One set of mortgagees instituted 
their suit in 1903 and obtained a decree 
and in 1912 they purchased 8 annas share 
of the mortgage property in execution of 
the decree and took formal possession in 
March 1913. The other set of morigagees 
also duly obtained a decree and in 1917 
purchased 8 annas share of the mortgaged 
“property in execution of the décree and in 

anuary- 1919, obtained delivery of possession. 
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In 1920 the mouza was again diluviated. 
It was reformed in 1922. The dispute as 
to possession began in May 1929 after 
which in due course the present proceedings 
were instituted, 

The first question between the parties is 
how much of Mouza Goalanda the mort- 
gagées obtained by their mortgages and 
subsequent decrees and sale. On the side 
of the mortgagors and their successors, it 
was urged that on a perusal of the 
mortgage-deeds it will appear that it was 
only the share of Bisweswar Basu Majum- 
dar in Touzi No. 11329 which” was mort- 
gaged and not the whole of the Mouza 
Goalands. As to this both the Courts 
below have found that while the right 
of Bisweswar was restricted to only a 
portion of Mouza Goalanda, namely to the 
3 annas'portion as comprised by Touzi 
No, 11329, he, Bisweswar, took advantage 
of the frequent diluvion and alluvion of 
the lands to dispossess all his co-sharers 
and adversely possessed the whole of the 
lands. The learned District Judge has 
found. that prior to the execution of the 
mortgages Bisweswar was in adverse 
possession of the entire Mouza Goslanda. 
Although his title was not perfected by 
12 years’ adverse possession at the date 
of the mortgage, it became so perfected 
before the ‘date of the possession obtained 
through Court by the mortgagees.. As such 
the Oourt below found that the mortgagees 
obtained the entire Mouza Goalanda by 
their mortgage sale. In appeal by Swarna- 
moyee Debya and others, it is urged, that 
this decision is, wrong, that the mortgages 
deed stated that it was Estate No. 11329 
bearing revenue Rs. 1:3 odd and consist. 
ing of 3`annas share of cerlain mouzas. 
On the other hand the Courts have found 
that in the mortgage-deed it was stated 
that the 8 annas share of Mouza Goalanda 
wis mortgaged to each of the mortgagees. 
So that by the mortgage deeds Bisweswar 
alleged that the whole of the Mouza 
Goalanda was in his possession under his 
title to Touzi No. 11329. Both the Courts 
found and we agree with the view that 
although the two descriptions are inconsis- 
tent, the clear description that he mortgaged 
the whole of Mouza Goalanda should stand 
and though his title did not exjend to the 
whole, he was actually adversely possessing} 
the whole and his adverse possession per- 
fected his title before the sale in execution 
of the decrees. The result is that thougk 

ortion of the reformed Mouza Goalande 

elonged tothe 4 ccesharers of Biswesway 
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the whole of it passed to the mortgagees 
inasmuch as Bisweswar had dispossessed 
them and was himself in adverse - possession 
of their shares. 

The next question urged on behalf of 
Swarnamoyee Debva and others is that the 
Courts below should have held that by 
the auction purchase the- mortgagees 
obtained nothing inasmuch as in their 
execution petitions they did not make 
parties certain ladies who in 180! and 
1902 had purchased this touzi for arrears 
of cess. Qn this the Oonrts found that 
the said ladies were made parties in the 
mortgage*suits. They did not appear to 
defend the suits. The suits were decreed 
and in the execution proceedings thereafter 
they were not made parties. In our opinion 
the decisions ofthe Courts below on this 
point were correct. The two appeals of 
Swarnamoyee Debya and others are, there- 
fore, dismissed but without costs. . 

Now comes the question of the appeals of 
Sailabala Debi and others. Their main point 
is that the Courts below committed an error 
in giving them only the land according to 
the area of old Mouza Goalanda as stated 
in the revenue survey maps and not the 
area ag stated in the recent Cadastral Survey 
map which was finally published in 1913. 
This mouza as stated above diluviated three 
times and reformed again three times within 
Tecent years. The Settlement Operations 
were held from 1903 onwards and the record 
was finally published in 1913. They found 
that the reformed char was much larger 
than the ancient Mouza Goalanda. They 
therefore called it Bara-Ohar Goalanda. The 
Courts below have come to the conclusion 
that Bara Char Goslanda and Mouza 
Goalanda are not identical inasmuch as 
the “areas are not identical. The learned 
District Judge stated: . 

“The real test is the area. It is patent on the 
face of it that Bara Char Goalanda is much vaster 
area than Mouga Goalanda and the nomenclature Bara 
Goalanda was introduced for the first time by the 
settlement authorities,” 

This was also the view taken by the 
trial Oourt. Further tke trial Court 
noted that the area of Mouza Goalanda 
was so much as stated in the revenue 
survey maps whereas the area of 
Bara Ohar Goalanda as stated by the 
Cadastral Survey maps of 1913 was nearly 
three times as much and therefcre the 
two .could not be identical. We are of 
opinion that the Courts misunderstood the 
position. The’ real test is not the area. 
When A mortgages to B a certain field 
-bordering on the river and the field is 
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increased by alluvion, B is entitled to the 
increase for the purposes of the security: 
8. 70, Illus. (a), Transfer of Property Act. 
The area, therefore, is not a proper test. 
The question is whether this Bara Ohar 
Goalanda was ea reformation of Mouza 
Goalanda with additions. It is not disputed 
that Mouza Goalanda is a portion of the 
Bara Char Goalanda, because it was a 
very much larger area, the Settlement 
Authorities called it Bara Char Goalanda. 
It included whole Mouza Goalanda plus a 
good.dea! of new lands. 

It has been urged by Mr. Sen Gupta 
that these additional lands cannot be 
considered accretions of Mouza Goalanda 
inasmuch as the area of Mouza Goalanda 
is known from the revenue survey map. 
The addition must be reformations of 
other mouzas. As to this the settlement map 
does not show that Bara Char Ooalanda 
comprised any other mouza 6xcept old 
Mouza Gealanda. The new lands are 
apparently accretions. If these happened 
to be reformations of other old mcuzaa, 
it ie for the persons who have title to those 
mouzas to come and make their case. Until 
they do so, the Couris should treat Mouza 
Goalanda as an enlarged addition of old 
Mouza Goalanda and inasmuch as the morte 
gagor Bisweswar Basu Mazumdar obtain- 
ed possession by means of his tenants of 
the whole of the Bara Char Goalanda and 
was recorded as such in the settlement 
record, this enlarged area must all go 
ag security to his mortgagees. The opposite 
party Swarnamoyee and others derived 
their title in part from the heirs of the 
deceased Bisweswar Basu Mazumdar. By 
their title as successors of Bisweswar Basu 
Mazumdar they cannot resist the morte 
gagees’ claim to the whole of Bar Char 
Goalanda. They also purchased the titles 
of two of the co-sharers of Bisweswar Basu 
Mazumdar. The Courts below have found 
those co-sharers lost their rights by the ade 
verse possession of Bisweswar'Basu Mazume 
dar, and there was thus no title which they 
could convey to the respondents. The Courts 


below thought ; 

“it would be a dangerous proposition to hold merely 
because the holder of a mouza took into his head 
to take adverse possession of an adjoining mouza, 
the latter would be considered to be an accessivn to 
the former within the meaning of s. 70, Transfer of 
Property Act.” 

In our opinion this does not represent 
the facts of the present case. If a mortgagor 
mortgages a house and thereafter makes an 
addition to the house, say, by putting up 
new rooms on the roof or by enlarging 
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the bath-rcoms‘ and putting 
appliances at great cost, all these additions 
would go as“ security to the mortgagee. If 
he, however, acquires by purchase or by 
adverse possession the adjacent house, that 
Would not add totke secutity. But in the 
Present case what happened was the whole 
of’ old Mouza Goalanda was washed away 
by tke river and after some years a new 
ear was {crmed, 'the area of which was 
much larger than the old Mouza Goalanda. 
This large char was immediately taken 
Poseessicn of by Bisweswar Basu Mazumdar 
and his sturdy tenants and as such by his 
Possession ke added it to the security of 
the mortgagees. There was here no clear 
demarcation between Mouza Goalarda and 
any other specified mouza, In the result in 
our opinion ihe appeals cf Sailabala and 
óthers should succeed and they will get a 
decree to the jands cf Bara Char Goalanda 
as fcund in the finally publiehed settlement 
Yecord of 1913. With this modification, the 
decree of the Court cf Appeal below vill 
stand. The appellants will get one set of 
Costs from the respondents in tke two 
appeals. Costs of the Courts below will 
follow the event. 


iD Decree modified. 


‘ 
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» RAMCHANDRA RANGO SAWKAR anp 
; CTHERS— ACCUSED—A PPRLLANTS 
i : “VETSUS 
_. , EMPEROR—Oprcsitg Party 
ı Criminal Procedure Code (Act V of 1898), s83. 196-4 
.(2), 235, 222 (2), 233, 234, 195 (1) (b —Object of con- 
“Spiracy to commit non-cognizable offence — Sanction 
‘under 8. 196-A (2), whether essential to give jurisdic- 
' tion to Court—Object'‘of conspiracy when and how to 
be determined — “Same transaction” in s. 235, mean- 
ing of — Essentials to ascertain whether series of acts 
are paris of same transaction—Idea of completion 
“ cannot be divorced ih interpretation of expression— 
Mere common cr general purpose or design, whether 
« “constitutes same transaction—Observations of Judicial 
: Committee in 174 Ind. Cas. 1, that if several persons 
< conspire to commit offences and commit avert acts in 
. pursuance of conspiracy, those acts are committed in 
- course of game transaction, explained — Several 
defalcations lumped together to obviate difficulty, 
arising under Criminal Procedure Code in respect of 
trial— Whether necessarily constitutes one transaction 
— Necessity of following procedure relating to joinder 
: of charges—Accused tried for offences under ss, 409 
193, 477-A read with s. 109, Penal Code (Act XLV of 
1810)—Ccmplaint by Civil Court held necessary to 
give jurisdiction to Magistrate toinguire into charge, 
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having regard to charge under s, 193, Penal Code’ 
—Fabrication of false evidence relating to items ` 
unconnected with charge of criminal breach of trust 
held, distinct offence and joinder of two charges 
offended against s, 233—8S. 234 held, had no applica- 
tion —Different advances of money made by accused 
from time totime held, did not constitute > “same ` 
transaction” within meaning of s, 235—Chargé joining 
together offences. under 3. 193 and. s. 477-A, Pénal 
Cade held contrary to provisions of s. 2935, (1) 
and seriously defective — Penal Code (Act XLV of 
1860), ss. 408, 409, 477-A —Public exposure of mal- 
practices in connection with banking concerns and . 
punishment of delinquents should be first concern of. 
State — Jurisdiction — ‘Cripinal and Civil Courts— ` 
Harmony between decisions of Civil and Criminal 
Courts must be secured on grounds of public policy—~ 
Matters decided by Civil Court of competent jurisdic- 
tion—Criminal Courts cannot be allowed to try over 
same matters, again—Decree of Civil Court constitut- 
ing composition of non-compoundable offence does not ` 
bar criminal prosecution—There can be no estoppel of ` 
criminal prosecution and no ratification of criminal 
offence — Non-compoundable offence should: not be 
left unpunished if it can be proved — Decision in 
Civil Court does not bar criminal trial~Partnership 
—Liability of partners — Partners, when liable for 
criminal acts of managing partner. . 

The juriediction of the Court to take cognizance of, 
an offence of conspiracy under s. 120.B, Penal Code,. 
depends according to the terms of s. 196-A (2), 
Oriminal Procedure Code, upon the object of the con~ 
spiracy. Ifthe object is to commit non-cognizable- 
offence, undoubtedly sanction under that section is 
eesential to give jurisdiction to the Oovrt. The 
object of the conspiracy hasto be determined at the 
initial stage not only by reference to the sections of: 
the penal enactment referred to in the complaint but: 
also upon the facts narrated therein and. the evi-, 
dence tendered before the Magistrate. There is a 
recognizable difference between the object of a con- 
spiracy and the means adopted to realize that object. 
If they are separable, then, even if the object is sought. 
to be attained by resort to non cognizable offences, . 
no satction is necessary.. It does not matter 
if the object is erroneously mixed up with ‘the’ 
statement of method of attaining it in the body of” 
the complaint. Itis perfectly open to the Magistrate 
upon the evidence to dissect the facts in order to 
decide the question of sanction. Biroo Sardar v, 
Ariff (3), relied on. [p. 877, col. 1.) Š 


The word “transaction” is usually used to includs 
the steps leading to a conclusion or resulting. in 
action, though often transaction emphasizes the fact 
of something done or brought to a conclusion. In 
thatesense every embezzlement constituted by the ün 
authorized advance would be a transaction in itself, 
To ascertain whether assries of acts are parts of the 
same transaction, it would be essential to see whether 
they are linked together to present a continuous 
whole. The expression “same transaction” as judicially 
interpreted signifies “related to one another in point 
of purpose, or as cause and effect, or as principal ind 
subsidiary acts as to denote ons. continuous and com- 
pleted action.” The idea of completion cannot be 
divoiced from the interpretation of the expression, 
The question is at what stage the act alleged hag 
been done .or completed. The mere community of 
purpose coupled with concert and design implied’ in 
ahetment by conspiracy do not make the different 
acts alleged parts of the same transaction, A mere 
common purpose does not constitute a transaction. 


. 4s also the mere existence of some general purpose or 


desigusuch as making money atthe expense of the 
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public is not sufficient to make all acts done with 
that object in view part of the same transaction, 
Onəof the tests to ascertain whether the acts are 
part of the same transaction is to see whether there 
was continuity of action The continuity of action 
means the following up of some initial act through 
all its consequences and incidents until the series of 
acts or groups of connected acts come to an end, 
either by attainment of the object or by being put 
anend to or abandoned. If any of those things 
happens and the whole process is begun over again, 
itisnot thesame transaction but a new one, in spite 
of the fact that the same general purpose may con- 
tinue. Emperor v, Krishnaji Anant (19), Choragudi 
Venkatadri v. Emperor (20) and Empérer v. Shapurji 
Sorabji (21), relied on fp 882, col. 2.] 

The observation of the Judicial Committee in 
Babulal v. Emperor (174 Ind.Cas, 1) to the effect that 
if several Persons conspire to commit offences, and 
commit overt acta in pursuance of the conspiracy, 
these acts are committed in the course of the same 
transaction, which embraces the conspiracy and the 
acts done under it and that the common concert and 
agreement which constitute the conspiracy serve to 
unify the acts done in pursuance of it, apply only to 
cases where a charge of conspiracy has been formulat- 
“ed, go that the alleged cbmmon concert serves to unify 
the acts done in pursuance of the conspiracy. It is 
entirely different where the charge is restricted in its 
scope to abetment by conspiracy to do aspecified act. 
The scope of the enquiry is thereby restricted and not 
enlarged, so asto embrace all acts and sundry done 
in pursuance of a general conspiracy to do similar 
acts extending over not only the period involved in 
thecharge of abetment, but over a much larger 
period, anterior and subsequent. Having regard to 
‘the language of s. 109, Penal Code, it cannot be said 
that abetment by conspiracy involves a general agree- 
ment to doa series of acts of which the act abetted is 
one. Even assuming that it could be so, if at the end 
ofa long spell new circumstances arose and the 
parties agein agreed to make a fraudulent adjust- 
ment of their account with-a view to prolong 
the refund of the money misappropriated, that 
would strictly be a second conspiracy independ- 
ènt of the first, Consequently, the resült of the 
acts committed under the latter conspiracy could 
not be tacked on to acharge on the former. Babulal 
v. Emperor (22), explained. Kashiram Jhunjhunwalla 
v. Firm Hardut Rai-Gopal Rai (24), dissented from. 
Emperor v. Datio Hanmant (23), distinguish- 
ed.» tp. 883, col. 2.] 

The assumption in casa of an offence of criminal 
breach of trust, that, because under the provisions of 
B. 222 (2), Criminal Procedure Code, the specification 
ofa grosssum in respect of which an offence is alleged 
to have been committedand the dates between which 
it is committed is permissible, it mustfollow that 
only one offence has arisen out ofthe different mis- 
appropriations, and that it must be regarded as one 
transaction, is not warranted by the provisions of the 
section, That section provides that the charge so 
framed “shall be deemed'to be a charge of one 
offence within the meaning of s. 234” and not that it is 
one offence. Although several items of defalcations 
may be lumped together so as to obviate the difficulty 
arising under the provisions of the Code, they woald 
not necessarily constitute one transaction for obvious 
reasons, Bagh act may retain its homogeneity and may 
be completely separated from the rest, unless under 
special circumstances they could be entwined in one 
transaction. Kashiram Jhunjhunwalla v. Firm Hardat 
Rai-Gopal Rai (24), dissented from. [p. 884, col. 1.) 

__ The necessity of following the procedure regarding 
_ joinder of charges laid down by the-law is obviously 
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dictated by reasons of practical] expediency and 
justice, namely to simplify the enquiry from thé point 
of view ofthe accused | 2bid. : 

Accused Nos 2 and 3 were directoras of a certain 
bank and accused No. 8 was its manager ard ac- 
cused No. 1 its legal adviser. Accused Nos. lto 7 
were partners in a certain firm. The Articles of 
Association of the bånk required that all the advances’ 
to customers beyond Rs. 100 were to have the 
sanction of the director. Accused No. 8 advancéd 
large amounts during the period 1928 to 1931 to the 
firm of which accused Nos. 1 to 7 were partners, with- 
out the sanction of the directorand without taking 
any security from them. Thus on November 13, 1931, 
the firm was indebted to the bank to the extent of 
Rs, 32,008-7-0- and on that date accused Nos. 1 to ? 
execifted an instalment bond for Rs. 30,900 in favour 
ofthe bankand the balance was carried over to the 
new account.. The bond was placed on the record 
of the bank and the corresponing entries were made 
in the books of thebank, The bank instituted a suit 
against the firm to recover the amount due and 
obtained a decree. While this suit and an applica- 
tion for winding-upthe bank were pending, criminal 
proceedings were started against the accused in 
respect of the different transactions and they were 
charged with offences under ss. "408, 409, 193 and 
47]-A read with s. 109, Penal Oode. The charge of 
criminal breach of trust was in respect of (six 
items between November 23, 1930, and April 2l; 
1931 = i 4 ` 

Held, (i that having regard to the charge under 
s. 193, Penal Uode, a complaint bythe Civil Court 
was necessary to give jurisdiction to the Magistrate 
to inquire into that charge and the defect affected 
the entire proceedings before the Oommitting Magis- 
trate and the trial Oourt and the whole proceedings 
were vitiated by the illegality committed. In re 
Indrachand Bachraj (6), Emperor v, Rudragouda. 
Rachangouda (7) and Queen-Empress v. Morton (8), 
relied on. Govind Pandurang, In re (4) and In re 
Mohaniraj (9); not followed. | | 3 

(Gi that the offence of farbrication of false evidence 
relating to items partly or wholly unconnected with. 
the charge of criminal breach of trust was a distinct 
offence and the joinder of the two charges offended 
against the prohibition contained in s. 233, Criminal. 
Procudure Code unless the case was brought within 
the .6xceptions to that section, Emperor v, Jethalal, 
(9) and Radha Nath Karmakar v. Emperor (10), 
relied on. A nani 

(iii) thats. 234, Criminal Procedure Code, did not 
apply, for, the offences were not of theaame kind, i. e., 
punishable with the same amount of punishment 
under the same section of the Penal Oode. The 
different advances between 1928 and 1931, made from 
time to time upon different applications, though a. 
series of similar acts did not Constitute one transac- 
tion within the meaning of the expression “the same 
transaction” in s. 235, Criminal Procedure Code. 

[Case-law referred to | / 

(iv) that the charge framed was seriously defec- 
tive in that it had joined together the offences 
under s. 193 and s. 477-A of the Penal Uode, con- 
trary tothe provisions of s. 235(1), Criminal Pro- 
cedure Code. i A 

The publio exposure of malpractices ia connec- 
tion with banking concerns wherever they are 
brought to'light and the punishment of the delin- 
quents should ordinarily be the first concern of the 
State. The investing public are entitled to protec- 
tion against the consequences of organized crime 
anvisaged in the charge; otherwise tne condonation 
of the acts of all those concernedin speculation and: 
malversation of money invested and deposited in 
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- banks must have ‚a very disastrous effect on the 
community in general, [p, 884, col. 2.] ` 

The higher grounds of public policy, undoubted- 
ly: necessitate the avoidance of conflict of decisions 
between ‘Criminal and Civil Courts established for 
beneficent and good Government. In order to avoid 
the conflict, the Criminal Courts cannot be allowed 
to try over again, matters ‘which have been 
thoroughly dealt with and finally decided by a 
Civil Court of competent jurisdiction. The civil 
and criminal law being products of the same Legis- 
lature, it would be attributing an inconsistency to 
the Legislature to permit the Criminal Courts in 
the exercise of their limited jurisdiction to over- 
ride or nullify the proceedings of Oivil Courts. 
On grounds of public policy, harmony between the 
decicions of the two Courts must besecared, For? that 
purpose it is of great importance to scan the 
grounds- of the decision of the Civil Court and con- 
sequently, the judgment of that Court becomes re- 
levant and admissible. Ft is also important to 
bear in mind the general principle of public 
policy usually invoked in reference to ratification 
of illegal and criminal acts resulting in the stifling 
of criminal prcsecutions. Consistently with that 
principle, if the Civil, Court's decree constitutes 
the ecmposition cf non-ccmpoundable and felonious 
acts; the objections cannot be permitted to prevail 
against the Crown progeeution. The decree of the 
Civil Court in such è ease does not serve as an 
effective bar to the criminal prosecution. Markur, 
In. re (1) and Agni Kumar Das v. Mantazaddin <2), 
relied on. [p 876, col 2.] 

Per Sen, J.—There can beno estoppel of a criminal 
prosecution and no ratification of a criminal offence. 
However nécessary and desirable it may be, as a 
matter of public policy, to prevent conflicts between 
decisions of Civil and Oriminal Courts, it is of 
far greater moment to the State that no non-com- 
poundable offence should be left unpunished if itis 
possible to secure evidence to prove such offence, 
There can be, besides, no “relating back” in the case 
of an offence as a result of a civil proceeding which 
treats the act as the foundation of thé civil claim, 
although the Criminal Court ought, as a rule, to take 
into consideration the Civil Court's judgment relating 
to such claim. fp. &87, col. 1.) 

Merely because a person isa partner ina firm, he 
is not liable for all the criminal acts of the managing 
po unless he was aware of them or in some way 

as connived at them. [p. 885, col. 2,1 


Cr. As. against the convictions and sen- 
tences passed by the Additional Sessions 
Judge, Dharwar. 
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- Wassoodew, J'—The seven accused- 
appellants have been convicted by tke 
Additional Sessions Judge of Dharwar upon 
various- charges relating to the embezzle- 
ment of funds of the Dharwar Bank, Ltd., 
and fabrication of accounts and evidence. 
Accused Nos. 2 and 3 who were the directors 
of the bank, were convicted of the offences 
punishable under ss. 408, 409 and 193 and 
also 457-A read with e. 109, Indian Penal 
Code; accused Nos. 1, 4,5 and 7 whc along 
with accused Ncs. 2 and 3 as partners in 
Jcshi&.Co., were conducting Shri Ram 
Cinema Company, were convicted of the 
offences punishable under ss. 402,409 and 
193 and also 477-A read with e. 109, Indian 
Penal Code; and eccthsed No. 8, the 
manager of the bank, of the offences punish- 
able under gs. 408, 409 read with s. 193 and 
also 477-A of the Code. Upon a ccmplaint 
by the present general manager cf the 
Dharwar Bank, Ltd., tris prosecution was 
ecmmenced with the sanction of the Board 
of directors of that bank. Accused No. 8 
who was the manager of the bank from 
1918 to 1932 and also the two directors, 
accused Nos. 2 and 3, the former of whom 
was also a treasurer of the bank at the 
material time, were charged with the sub- 
stantive cffence of criminal breach of trust 
committed in respectof six sums of money 
belonging tothe bank st different times : 
Rs 3650n or about November z3, 1930; 
Rs 494-&-0 on January 12, 1931; Rs. 1,000 on 
January 20, 1931; Rs. 142 on February 2, 
1931; Rs. 154-11-0 on March 31,.1931 and 
Rs. 303-12-0 on April 21, 1931—the mise 
apprcpriation covering a period of nearly 
five months. The remaining accused were 
charged with having abetted the other 
accused in the commission of the said 
offences of criminal breach of trust. 
Accused Nos. 1 to 7 were further charged 
with having prepareda false document on 
or about November 13, 1931, with the 
object of escaping immediate liability to 
the ‘bank in respect of Re. 30,000 which 
was part of the loans debited in the 
current acecunt of their frm known as 
Jcshi & Co., in the bank and made without 
security and proper ‘authority. Accused 
No. 8, the bank manager, who, it was said, 
had abetted the fabrication of the said 
document, was a'so charged with the sub- 
stantive offence of falsification of accounts 
to ever the amount of the bend in 
question. The remaming accused were 
also charged with having abetted the bank 
manager in tte commission of the offence 
of fabricating false accounts. The com- 
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Maint wags made on Octobér 22,193f The 
rial in the Sessions Court commenced on 
fune 22, 1936, and ended in the conviction 
af the accused on December 10, 1936. The 
sppeals were filed in the High Oourt 
omewhere in February 1937, and the 
accused who were subsequently released 
m bail had by then undergone part of 
heir sentence by nearly seven months. 
Che delay in the hearing of these appeals 
uas been principally due to the printing 
af the voluminous record of evidence and 
kocuments-relied upon at the trial. 

The matertl facts giving rise to this 
»yrosecution, so far asa statement thereof is. 
elevant for the present purpose, are 
hese: The Dharwar Bank, Ltd., at whose 
ustance, as I have said, the complaint 
was originally lodged was established 
m May +, 1896, and registered under 
act VI of 1882. According to its cons- 
itution its business was originally entrust- 
ad to eleven directors elected by its 
thare-holders. One of these directors was 
lected as managing director, and another 
reasurer who at the initial stage were the 
mly persons conducting the daily business 
wf the bank, In 180la manager was 
«ppointed for the first time to conduct its 
wdinary business. It appears that in 190% 

branch of the bank was cpened at 
Iubli where accused No. 8 was first appoint- 
id asa clerk in 1910. In course of time he 
ucceeded to the position of manager there. 
lis services were transferred to Dharwar 
m 1918 as manager. It may be noted that 
«pon the opening of the branch at Hubli 
kte Dharwar Bank was under the direct 
upervision of seven out of the eleven 
tirectors, four of whem being deputed to 
supervise the business of the Hubli Branch. 
t isin evidence that in June 1919, one 
tuo Saheb A K. Katti and S. R. Malapur 
were appinted directors of the Dharwar 
3ank, of whom the former was elected as 
managing director, and he continued as 
such till March 1932, when owing to pro- 
seedings in liquidation and the resolution 
af the share-holders signifying want of 
sonfidence in the management, the old direc- 
orate resigned. From a perusal of the 
Articles of Association it seems to have been 
ntended that the bank's business should 
ve managed by the directors who were 
slothed with full powers of management, 
he bank’s business consisting principally 
ef receiving fixed and current deposite and 
ending money to share-holders and others 
m pr.missory notes and bonds on personal 
and other security. In the exercise of their 
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powers, resolutions were passed by the 
directors from time to time for the regula- 
tion of business, particularly in relation to 
loans and overdrafts to the bank’ consti- 
tuents. It is important to note that the 
managing director had limited powers to 
grant loans on his personal responsibility 
to share-holders and that, too, upon approved 
security, the power to sanction loans in 
excess of Rs. 100 resting with the board of 
directors. The bank manager himself had 
no authority to grant loans, except small 
hand loans known as “ehokun loans” with- 
out the previous sanction of either the 
managing director or the board as the case 
m-y be. As regards loans, overdrafts and 
renewals, the practice was to apply to the 
bank in a fcrm prescribed for the purpose 
stating what security, if any, was procur- 
able and offered. Thereupon the bank 
manager reported in the column’ printed at 
the foot of the application form whether 
in his opinion the application should be 
sanctioned, and it was thereafter circulated 
among the directors for their sanction, 
Upon such sanction the applicant was 
Permitted to operate on his current account 
within the amount sanctioned. In that way 
the bank’s affairs were conducted til] 
1923, and there is no suggestion that till 
then there was any breach of the rules, 
In 1923 there was a general election of 
directors, ani among those elected were 
accused No. 2.K. S. Joshi, and accused 
Ne 3, V. N. Phatak. Both of them conti- 
nued as directors till the date of this 
prosecution. It may be noted here that 
accused No, 2 was then appointed treasure 
in addition. j 
In 1925 another branch of the Dharwar 
Bank was opened at Gadag, and one direc- 
tor from Dharwar out of seven was deputed 
to supervise the working of that branch. 
Since then, only six directors were respon- 
sible for the working of the bank at thè 
headquarters. During the officiating period 
of these directors from 1925 till 1932, it 
has been conceded in argument, the only 
manager in charge of the bank’s affairs at 
Dharwar was sccused No. 8. ‘I'he subject of 
this enquiry relates precisely to that period, 
‘particularly the transactions relating to 
loans granted to Joshi & Co. It is pertinent 
to observe that under the terms of the 
service agreement entered intoin 1913 at 
the time of his entry (vide Ex. 156), ac- 
cused No. 8 had undertaken to observe faith- 
fully the rules of the bank for the conduct 
of business. Therules,as have been inter- 
preted, required the manager to deposit in 
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e lock all cash in excess of Rs. 500, 
cane and bonds and other securities 
including. pledged articles, one of the keys 
of the double lock being in the custody of 
the treasurer. The manager among other 
‘things was required to. snpervise the estab- 
lishment, and was generally responsible. for 
the bank's transactions. All applications 
for loans were to be circulated by him 
among the directors, and upon their sanc* 
tion he was to make disbursemenis and 
‘payments. It may be noted that the 
manager had no authority to sanction overe 
drafts to the constituents either with or 


without security. The rules imply, if they ° 


do not in terms express, that limitation of 


his powers. | 

Except during his temporary absence 
between October 1925 and June 1926, on 
deputation for organizing the Gadag Branch, 
aceused No. 8 continued as manager of 
the; Dharwar Bank since the date of his 
appointment from 1918 till 1932, It is 
axpresgly admitted that during his mangge- 
ment a current account was first opened in 
the name of Shree Ram Cinema Company 
with acash credit of Rs. 74-4-0 on June 
25, 1928. It appears from the extract of the 
‘current account that on the same day that 
‘company overdrew Rs. 2,925-12 0 in that 
‘account. According to the statements of 
accounts submitted, that account continued 
üll March 28, 1929, when the balance due 
to the bank was Rs. 2,725-3-6. It seems 
that the amount of that debit was transfer- 
red on April 6, 1929, to a new account of 
Joshi & Co.. who were the agents of Shree 
Ram Cinema Company and who practically 
represented that company. It is clear upon 


yecord that Joshi & Oo, operated 
ka that current account till November 
13, 1931, through its manager, accused 


‘No. 1, when the total outstandings due to 
ah pine were Rs. 32,003-7-0. On that 
date the debtors represented by ‘accused 
‘Nos. 1 to 7 executed an instalment bond 
(Bx. 161) for Rs. 30,000, the balance of 
Rs. 2,008 7-0 being carried over to the debit 
account of the company in the bank. The 
‘charges inthis case relate only to the six 
loans advanced to Jcshi & Co., referred to 
above, out of the large number of advances 
‘made or obtained between the above period. 
‘Notwithstanding the fact that the allega- 
tions were crystallized in the charge which 
“related to the said six items, a large body of 
“evidence was tendered at the trial to show 
“not only the connection of the accused inter 
“se, but. also their connection with other 
‘Dusiness firms-and ‘banks, their personal 
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transactions and their financial commi 
menis, the object being to demonstrate tha 
the manager, accused No. 8, in disregard ¢ 
the rules had dishonestly allowed them # 
operate on their several accounts withov 
any balance to their credit, without prope 
and adequate security,:and without th 
necessary sanction of either the managin. 
director or the board of diréctors. It wa 
suggested that all these transactions wei 
referable to a general] conspiracy to defram 
the bank. I might say without hesitatio- 
that much of the evidence is strictly irrele 
‘vant to the charges as framed: 


e < 

It may be mentioned that for the amoun 
alleged to have been embezzled a decre: 
was obtained by the bank on Augut 
9, 1935, against Joshi& Co., through it 
partners, in a suit instituted on Augus 
20, 1934, on the fooling of a subsistin, 
promise to pay implied in the borrowing: 
upon overdrafts in their current accoun' 
It is the case of the prosecution as outline 
in the complaint (Ex. 11) that accuser 
Nos. 1 to 7, the partners of Joshi & Co., hac 
conspired with accused No. 8, the manage 
of the Dharwar Bank, in the year 1922 2 
“to help themselves, their friends an 
relatives freely with the bank’s money an: 
to utilize the resources of the bank for th 
promoting and financing their privat 
enterprises to the advantage of themselve- 
and to the detriment of the vital interest 
of the bank,” that till 1932 they took loam 


for themselves and their friends to tl» 


extent of Rs. 3,00,000, and that larg. 
amounts were advanced without prope 
security and withcut proper sanction of th 
manager, or the directors, or the board o 
directors to Joshi & Oo. The aggregat 
amount of Rs. 2,459-15-0, the subject of th 
specific charge of criminal breach of true 
was made up of the items aforesaid. J 
must be noted that the charge in respect c 
the allegation of conspiracy was restricte 
to a case of mutual abetment and instigatio. 
under s. 109, Indian Penal Code. Th 
other part of the accusation was that i 
November 1931, accused Nos. 1 to 7, seein 
that the bank was in embarrassed circun 
stances, that there was the possibility of 
financial crisis, that the share holders wer 
insistent on the removal of the manage 
ment of the directorate, and that a notic 
was received from one of the depositox 
with a view to bring the bank into liquids 
tion, prepared an instalment bond f 
Rs. 30,000 with the help of accused No: 


‘containing terms for payment in 29 yea 
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E that part of the debt due in the current 
écount of Joshi & Co. 

‘Itmay be pointed out that the offences 
@ecified by refrence to the sections of the 
enal enactment were those. punishable 
nder ss. 193, 422, 477 and 477 A read with 
3, 37 and 1:0 B, Indian Penal Code. ` That 
pecificaltion is in the second part of the 
omplaint. The District Magistrate before 
whom the complaint was filed took cogniz-. 
Mice: thereof, issued process under the 
é¢lions mentioned in the ‘complaint, and 
Fansferred is. for enquiry to the Sub- 
ivisional Magistrate of Dharwar town who. 
altimately c&8mmitted the accused for trial 
6 the Court of Sessien. It is noticeable 
hat the Sub-Divisional Magistrate omitted’ 
o frame a charge under s. 120-B, because 
a his opinion it was redundant, The 
ibjection taken by the accused in the 
Jessions Court to the jurisdiction of the 
alagistrate to inquire and commit the 
xccused in view of the specifications of the 
fences under the penal enactment in the 
som plaint was rejected as illegitimate, the 
argument underlying the objection being 
that the offence under s. 120-B relating to 
jonspiracy to commit unon cognizable 
fences could not be taken cognizance of 
by the Magistrate without proper sanction 
as indicated in the provisions of s. 198-A, 
sub-s. 2), Criminal Procedure Ccde. ‘The 
ccused upon their failure in the Sessions 
Jourt applied unsuccessfully in revision to 
the High Oourt at the early stage of the 
krial. Thereafter the trial proceeded, and 
the accused have been convicted of the 
above cffences, the Sessions Judge agreeing 
‘with tLe assessors in the case of accused 
Nos. 1, 2, 3 and 8, and disagreeing with the 
majority for convicting the remsining 
accused. The accused have been sentenced 
upon. their convicticn to various terms of 
imprisonment. 

. The case for the accused generally could 
not have been more lucidly placed befofe 
us and with greater modeiation than was 
done by Mr. Gajendragadkar in examining 
the récord for accused No.1, and we are 
indebted not only to him for taking us 
Tapidly through the mass of evidence but 
also to the other learned Advocates appear- 
ing for the rest of the accused for naving 
ably collaborated with him. As is natural 
in such cases, we have had to allow con- 
siderable latitude in argument, and we 
are now in possession of the facts neces- 
sary to express our considered cpinion on 
‘the material placed on the record. i 

For the accused a number of preliminary 
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objections have been raised nut only with 
regard to the legality of the trial and, 
charges, but also with regard to the main- 
tainability of the prosecution by reason of 
the judgment of the Civil Court decreeing 
the claim of the bank to recover on the 
basis of a valid contract the sum alleged to 
have been embezzled. The plea of bar to 
this trial is based upon grounds of public 
policy and not on any doctrine of estoppel. 
The argument is that an accusation ‘of 
fraud is inconsistent with the claim founded 
upon a walid contract in the civil suit, and 
that therefore the judgment of the Civil 
Court must necessarily conflict with the 
possible conviction resulting from this’ 
prosecution. The higher grounds of public 
policy, in my opinion, undoubtedly neces- 
sitate the avoidance of conflict of decisions 
between Oriminal and Civil Courts estab- 
lished for beneficent and good government. 
If I may be permitted to say so, with res- 
pect, I agree with the remarks of Heaton, J. 
in Inre Markur (1), on the subject to the 
following effect (p. 4*): 

“Tf we sre to administer justice as a civilized 
country, if we are to avoid those conflicts between 
Civil and Criminal Oourts which ordinarily must-be 
fraught with evil and can produce no good, it, in 
short, we are to make the actual administration of 
justice in this country bear a proper relation to that 
which we profess it to be, then we cannot have 
Criminal Courts trying over. again matters which 
have been thoroughly dealt with and finally decided 
by a Oivil Court of competent jurisdiction. lt may 
be that to this principle there would be rare 
exceptions founded on possibly, the discovery of new, 
cogent and important evidence. But ordinarily that 
principle must prevail, and if that principle must 
prevail, then it isa matter of the first importance, 
of the very highest relevancy to show to a ‘Oriminal 
Court that the matter which the Oriminal Oourt 
is asked to adjudicate on has already been fully dealt 
with by a Civil Oourt.” 


For that purpose it isof great importance 
toscan the grounds cf the decision of the 
Civil Oourt and consequently, the judg- 
ment of that Court becomes relevant an 
admissible. [t was observed in Agni 
Kumar Das v. Mantazaddin (2), that the 
civil and criminal law being products of 
the same Legislature it would be attri- 
buting an inconsistency to the Legis- 
lature to permit the Criminal Courts in 
the exercise of their limited jurisdiction 
to override or nullify the proceedings 
of Civil Courts. On grounds of public 
policy, harmony between the decisions of 


(1) 41 B 1; 33 Ind Cas 633; A I R 1916 Bom. 163; 18 
Bom. L R 185; 17 Or. L Jd 153 i 

(2) 56 O 290. 113 Ind. Cas. 181; A I R 1928-Cak 
610, 90 Or- J 69; 48 O L J 193; 32 O W N1173 
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the two Courts must be secured. The ques- 
tion, therefore, is whether any conflict is 
likely to arise in this case by reason of a 
possible conviction, in view of the decree 
passed on August 9, 1935, in the suit filed 
on August 20, 1934, which was instituted 
prior to this prosecution. After giving care» 
` ful consideration to the argument, I am not 
satisfied that there is real possibility of 
conflict between the prosecution and the 
Civil Court’s decree. Rightly or wrongly, 
the bank treated as ratified the acts of 
their agent. the manager, supposed to have 
heen committed in excess of authority and 
therefore presumably initially dishonest. 
Apparently, two courses were open to the 
bank, either to ratify the illegal acts, if that 
was permissible in law, and to proceed 
to recover the amount due on the current 
account upon the footing of a subsisting 
ratified contract; or to claim damages 
against the parties concerned. Having 
regard to the allegations of the bank, it is 
permissible to argue that the claim was 
based upon such ratification. There were 
various acts of ratification referred to in 
the mass of evidence, such as the demand 
for security, re-payment and amendment of 
the contract, and it is therefore possible to 
assume that the decree passed upon that 
froting would not create an inconsistency. 
Tt is also important to bear in mind the 
general principle of public policy usually 
jnvoked in reference to ratification of ille- 
gal and criminal acts resulting in the 
stifling of criminal prosecutions. Consis- 
tently with that principle, if the Civil 
Court’s decree constitutes the composition 
of nen-compoundable and felonious acts, 
the objections cannot be permitted to pre- 
vail against the Crown prosecution. We are 
therefore of the opinion that in the circum- 
stances the decree of the Civil Court does 
not serve as an effective bar to this prose- 
cution. 

` Turning then to the first objection as to 
the legality ofthe trial, it may be noted 
that it is based principally upon the juris- 
diction of the Committing Magistrate to 
inquire into and the Additional Sessions 
Judge totry thecase. That objection is of 
a two-fold character. It is first based upon 
the provisions of s. 196-A (2), Criminal Pro- 
cedure Code; the underlying argument being 
that the accusation in the complaint, irrespec- 
tive of the ultimate charge framed, upon 
which the trial proceeded, of a conspiracy 
to commit non-cognizable offences, such as 
the offences of cheating and criminal mis- 
appropriation under the Penal Code, necese 
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sitated the previous sanction of ‘the Local 
Government or the District Magistrate 
specially empowered, and that the assump- 
tion of jurisdiction by the District Magis- 
trate without such sanction was ultra vires. 
That objection, in our opinion, is not 
wellefounded. Section 196-A (2) says as 
follows: 

“No Court shall take cognizance of the offence of 
criminal conspiracy punishable under s. 120-B, 
Indian Penal Code..in a case where the object of 
the conspiracy is to commit any non-cognizable 
offence, or a cognizable offence not punishable with 
death, transportation orerigorous imprisonment for 
a term of two years or upwards, unless the Local 
Government, or a Chief Presidency Magistrate or 
District Magistrate empowered in fhis behalf by 
the Local Government, has, by order in writing, 
consented to the initiation of the proceedings.” 


The jurisdiction of the Oourt to take 
cognizance of an offence of conspiracy under 
8. 120°B depends according to the terms 
of the section upon the object of the 
conspiracy.. If the object is to commit 
non-cognizable offence, undoubtedly sanc- 
tion under that section is essential to give 
jurisdiction to the Court. Now, the object of 
the conspiracy has to be determined at the 
initial stage not only by reference to the 
sections of the penal enactment referred to 
in the complaint but also upon the facts 
narrated therein and the evidence tendered 
before the Magistrate: see Biroo Sardar 
v. Ariff (3). Upon reading the complaint 
we felt satisfied that the principal and the 
only object of the conspiracy was to commit 
fraud on the bank through its manager; in 
other words, to induce the latter to commit 
criminal breach of trust in respect of the 
bank’s money in his charge by granting 
cheap credit on a precarious. chance of” 
realization. There is no other object 
suggested in the whole complaint as the basis 
of the agreement underlying the supposed 
conspiracy. It is true that the complaint 
alludes to certain incidental acts of the 
bank manager to conceal the fraud, the 
various circumstances concurring in bring- 
ing the bank into financial crisis in 1931, 
and also the plan conceived then to stave off 
immediate demand or liability by resorting 
to the device of adjustment. But reading 
the complaint as a whole, it is equally 
apparent that that was not the object of 
the conspiracy. The whole trend of the 
complaint is suggestive of tke inference 
that it did not originally enter the minde 
of the so-called ccnspirators* to meet the 
critical situation referred to if and when ite 
arose. There is, in my opinion, recogniz- 


2 a) 26 Or, L J 302; 84 Ind. Cas, 446; A IR 1925 Cala 
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able difference between the object of a 
conspiracy and the means adopted to 
realize that object. If they are separable, 
then, even if the object is sought to be 
attained by resort to non-cognizable offences, 
Ido Hob think sanction is necessary. It 
does not matter if the object is erroneously 
mixed up with the statement of method of 
attaining it in the body of the complaint. 
It is perfectly open to the Magistrate upon 
the evidence to dissect the.facts in order to 
dezide the question df sanction. It is rele- 
vant to state forthe present purpose that 
neither thé Magistrate nor the Additional 
Sessions Judge thought that the evidence 
was sufficient to frame a charge of con- 
spiracy, and in our opinion, in view of the 
attitude adopted by the learned Public 
Prosecutor at the trial, that view cannot be 
said to be unwarranted. The fret part of 
the objection on the ground of illegality of 
the trial for want of jurisdiction, therefore, 
fails, 


The second part of the objection is 
directed against the trial of the offence 
under s. 193, Indian Penal Code, without the 
sanction, under s. 195 (1) (b), Criminal 
- Procedure Code of the Court in which it is 
-gaid civil proceedings were pending in 
relation to which the offenceis said to have 
been committed. That objection we think 
is indeed formidable and perfectly justified 
by the record. Section 195 (1) (b) provides 


as follows : 

“No Court shall take cognizance of any offence 
punishable under any ofthe following sections of 
the same Vode, namelys. 193 when such offence 
is ‘alleged tohave been committed in or inrelation 
to any proceeding in any Court, except on the com- 
plaint in writing of such Court or of some other 
Court. to which such Court is subordinate,” 


Under sub-s. (4) of that section it is clear 
that the provisions cf sub-s, (1) apply also 
to.criminal conspiracies to commit such 
offences and to the abetment of such 
offences. In order to see whether the appli- 

_Cability of the prchibiticn in that section 
is attracted to this case, it is necessary to 
note certain contemporary events with their 
dates. There wasa great break-down in 
. the credit of the bank in 1931 or there- 
abouts owing to the depreciation of the 
securities upon which the bank had taken 
loans frcm the Central Bank of India, Ltd, 
The bank was then negotiating for addi- 
tional loats in Bombay. There was a 
contemporaneous demand for additidnal 
security and threatof recovery by civil 
process by the Central Bark. One dee 
positor, Gokhale, had given notice on 
October 2/, 1931, for return of his deposit 
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with a view to support a winding-up peti- 
tion upon an act of bankruptcye In fact 
the said Gokhale made a petition to the 
Bombay Higb Oourt in December, 1931. 
That petition is ndt on the record, and we 
are left to guess its nature from the sub- 
sequent events that followed. There was 
a scheme framed later on upon that peti- 
tion and it was followed by an amended 
scheme. Inferentially that suggests that 
the original petition under the Companies 
Act wes noother than to wind up the 
bank. That position is accepted in the 
absence of the original record by both the 
parties. The bond in question (Ex. 161) 
was executed on Novembsr 13, 1931, on 
the eve of that petition. On August 20, 1934, 
the bank filed Civil Suit No. 70 of 1934 in 
the Subordinate Judge’s Court at Dharwar 
to recover Rs. 6,421, the balance of the 
loan taken by Joshi & Oo., in their current 
account after deduction of the amount in 
the bond. That bond, according to the 
ccmplainant Kadkol, who is the principal 
witness for the prosecution in this case, 
included the amount now alleged to have 
been misappropriated. Apart from the 
fact that that statement is perhaps not 
reconcilable with the accounts of the bank, 
that was the case made out at the trial cn 
behalf ofthe prosecution. Thereafter on 
October 22, 1934, this complaint was lodged 
containing an accusation inter alia that thé 


` bond was procured to postpone the recovery 


of the debt to Joshi & Co, Now, if the 
complaint was that tLe evidence was fab- 
ricated to prejudice the bank’s claim in 
a pending or future judicial proceeding, 
which infact it did as I shall presently 
show, the sancticn of tke Court before 
wLich such preceeding was pending at the 
date of the complaint was necessary in 
order to enable the Magistrate to take 
cognizance of the «ffence alleged, provided 
it could be said that in fact the fabrication 
was ccmmitted in relation to such proceed: 
ing. The allegaticns in the complaint in 


-connection with the preparation of the bond 


are as icllows: 

“Fearing that they would no longer be able to 
retain office andthe persons that may succeed to 
office may discover all these transactions and then 
may insist onthe immediate payment of all dues 
found atthe foot of the account of Joshi & Co, 
with the bank, thé accused have created a dis- 
honest document with fraudulent intentions’ hur- 
riedly on November 15, 1931, with a view to avoid 
immediate demand and to get ample time to safle- 
guard their interest and to avoid any re-paymént 
if they could.” i 


Referring tothe chaige fiamed, if ‘exe 
presely states that the bcnd was fabricated 
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in order that the same may be used in the 
interests of the accused and to the detri- 
ment of the bank. The question is whether 
upon the facts the fabrication implied in 
the preparation of the hond was committed 
‘in relation to the proceedings ina Court. 
“16 cannot be denied that the suggestion 
underlying the prosecution, if analyzed, 
might well imply the possibility of the 
bond being tendered to evade the claim of 
the bank being enforced directly by a Civil 
Oourt’s process or through the liquidator 
in insolvency if the winding-up procéedings 
‘succeeded. It was once the view prevalent 
in this Court that -proceedings in Court 
should’ be pending at the date of the 
offence, and that otherwise sub-s. (3) (b) of 
p. 195, Criminal Procedure Code, did not 
apply : see Govind Pandurang, In re (4) 
and In re Mohaniraj (5). But that view 
was not approved of in In re Indrachand 
Bachraj (6). There it was held that if the 
charge was that the evidence had been 
fabricated in connection with proceedings 
which were cnly contemplated by the 
‘accused, then of course the burden would 
be upon the Crown to prove the fact that 
the proceedings were in fact contemplated, 
because the mere fabrication of evidence 
was not in itself a criminal offence. 
- The learned Chief Justice after referring 
to the cases decided in this Court tested his 
argument by referring to four instances 
which may possibly arise under s. 195, 
Orimina) Procedure Code. After setting out 
three in which the section would clearly 
‘apply, he considered the fourth case in which 
an offence under s. 193, Indian Penal Code, 
was in respect of prcceedings in a Court of 
law which were contemplated but which in 
fact were never started, and it was held 
that that, was the only case to which s. 195, 
Oriminal Procedure Code, did not apply. In 
my view this case does not- fall under the 
fourth class of cases that is within the excep- 
tion, for when the Court took cognizance 
of tke offence under s. 193, Indian Penal 
Code, there were two proceedings pending 
ina Civil Court: (1) the winding-up pro- 
ceedings in the High Court, and (2) the Civil 
Suit No. 70 of 1934. It has been argued by 
the learned Goverment Pleader that the 
‘use of the bond against the possible demand 
` (4) 45 B 668; 59 Ind. Oas. 193; A I R 1921 Bom. 366; 
"92 Ur. L J 49; 22 Bom, L R 1239. 
|. (5) 32 Bom, L R 589; 129 Ind. Cas. 581; A IR 1930 
“Bom. 337; (1930) Cr. Cas. 769; 32 Cr. LJ 393; Ind. 
Rul, (1931) Bom. 181. 
© (6)34Bom:; L R 294; 137 Ind. Cas, 134; AIR 1932 
Bom. 185; (1932) Or. Cae. 244 33 Or, L J 386; 56 B 213; 
Jad. Rul. (1932) Bom, 219, , 
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by the liquidator either through or outside 
any Civil Court would not be in relation to 
a judicial proceeding. The possibility of the 
use of the bond in the proceedings before 
the liquidator was in the contemplation of 
the accused according to the prosecuticn 
and that is the finding of the trial” Court. 
The liquidator’s proceedings could certainly 
be regarded as a continuance of the prée 
ceedings in the winding-up before the Court, 
he being its officer, and the argument is 
clearly not well-founded. 

But there is a more firm ground in sup- 
port of the objection. Now, apart from the 
admissions of Kadkol with reference to the 
identity of the clainf in the civil suit, it 
could not be controverted that but for the 
bond nothing prevented the bank from 
recovering the full amount due in the 
current account and that the restriction of 
that claim was the direct result of the in- 
troduction of the adjustment evidenced by 
the bond into the bank’s accounts. Oon- 
sequently, it could be said that the -bond 
intimately related to the claim in that. suit, 
and was° therefore iu relation to that suit 
within the meaning of s. 195 (1) b). .On 
the face of the bond, it adjusts the amount 
of Rs. 30,000 due at the foot of the account. 
A larger amount was admittedly then due. 
If what Kadkol has stated were true, the 
claim in the suit was directly affected by 
the bond. Even then the fabrication would 
be in relation to the claim made in that suit 
before the First Class Subordinate Judge. 
It seems to us, upon a careful consideration 
of the facts and circumstances, that, having 
regard to the charge under s. 193, Indian 
Penal Code, a complaint by that Court’ .wds 
necessary to give jurisdiction to the Magis- 
trate to enquire into that charge.. That 
defect affects the entire proceedings both 
before the Committing Magistrate and-the 
The result following from the 
absence of jurisdiction to take cognizance 
of. such an offence has been considered in 
Emperor v. Rudragouda Rachagouda 
(7) to which my learned brother was a party. 
There, following the principle in Queen- 
Empress v. Morion (8), it was held that 
where the Court has acted without jurisdic- 
tion with. regard toa part cf the trial, the 
whole proceedings are Vitiated by th 


‘illegality committed. ‘ 


I shall now turn to the other important 
objection to the legality of the charge. 


(7) 39 Bom. L R 70; 168 Ind. Oas. 956; AI R 1937 
Bar. 109, 38 Or. L J 654; IL R (1987) Bom. 256;9.R 
4 ar 


(8) 9B 288 (F B), 
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That objection is based upon joinder of 
‘Charges in respéct of offences of criminal 
breach of truét and falsification of accounts 
and fabrication of false evidence by means 
of the aforesaid bond for Rs. 20,60v, tke 
amount, whereof relates as expressly stated 
in the evidence of the complainant to items 
not involved in the charge of criminal 
breach of trast. As I have already stated, 
the charge of criminal breach of trust 
involves the appropriation of Rs. 2,459 be- 
tween November 23, 4930, and April 21, 
1931. That &mount was appropriated on six 


different ocgasions by six different trang” 


actions. That does not, however, affect the 
legality of the charge of criminal breach of 
trust having regard to the provisions of 
8. 222, sub-s. (2), Criminal Procedure Code. 
There is no necessity in law for specifying 
particular items or exact dates. The diffi- 
cult question is whether the other charges 
under ss.477-A and 193 read with s. 109, 
Indian Penal Oode, could be properly joined. 
Section 233,.Criminal Procedure Code, pro» 
vides for charging an accused person in 
respect of different offences, and it requires 
a separate charge for every distinct offence 
and a separate trial for every such charge. 
‘The exceptions to that section are mentioned 
in the sections that follow. It has not been 
contended that the offences are not distinct. 
Indeed, it may be said that even the six 
items involved in the charge of criminal 
breach of truatZdre distinct offences, or un- 
connected offences according to the ordinary 
meaning of the term, even though they may 
fall under the same section ; see Emperor 
v. Jethalal (9). But assuming that a wider 
meaning can be attributed to the word 
“distinct,” the offence of falsification of 
accounts is certainly a distinct offence 
falling’as it does under a different section 
ofthe penal enactment: see Radha Nath 
Karmakar v. Emperor (10). The offence of 
fabrication of false evidenve relating to 
items partly or whelly unconnected with the 
charge of criminal breach of trust is undoubt- 
edly a distinct offence. Unless therefore 
the case can be brought within the excep- 
tions to s. 233, Criminal Procedure Code, the 
joinder of the two charges cffends against 
the prohibitions. Section 234, Oriminal Pro- 
cedure Code, does not obviously apply for 
the offences are not of the samé kind, that 
is, punishable with the same amount cf 
punishment under the same section of the 
Penal Code. The only section relied upon 
(9) 29 B 449; 2 Cr. LJ 480, 7 Bom. L R Y 


(10) 50 094; 71 Ind. Gas. 120; A IR 1902 Oal. 573; 
24 Or, L J-72; 36 OL J 149, 
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by the prosecution in support of the joinder 
of charges is 8. 235, Criminal Procedure 
Code, and the suggestion is that the offences 
were committed in pursuance of a con- 
spiracy to defraud the bank and therefore 
they form one series of acts so connected to- 
gether as to form the same transaction. That 
section provides as follows : 

“(1) If, in one series of acts so connected together 
as to form the same transaction, more offences than 
one arecommitted by the same person, he may be 
charged with, and tried at one triel for every such 
offence,” l 

The *expression “ihe same transaction” 
has been judicially interpreted in a series 
of decisions which also establish that a 
misjoinder of charges fọr distinct offences 
cannot be cured under s. 537, Criminal 
Procedure Oode. The leading case on the 
effect of misjoinder of charges is that in 
Subramanya v. Emperor (11). There, the 
accused was charged with no less than forty- 
one acts, extending over a period of two 
years, for extorting money in pursuance of 
a conspiracy. Referring to thé provisions 
of s. 234, Criminal Procedure Ocde, their 
Lordships of the Judicial Committee observ- 
ed as follows (p. 540*): 

“The reason of such a provision which is ana- 
logous to our own provisions in respect of embez- 
zlement is obviously in order that the jury may 
not be prejudiced by the multitude of charges and 
the inconvenience of hearing together of such a 
number of instances of culpability and the conse- 
quent embarrassment both to Judges-and accused, 
It is likely to cause confusion and to interfere with 
the definite proof of a distinct offence which it is 
the object of all criminal procedure to obtain, The 
policy of such a provision is manifest and the 
necessity of a system of written accusation specify< 
ing a definite criminal offence is of the essence of 
criminal procedure." | ; 

Those remarks ‘are apposite in the’ pre- 
sent case. There the Board was not pre 
pared to dissect the verdict and the who'e. 
trial was set aside. Of course, cases of this 
kind must be distinguished from cases of 
mere irregularity, such as Abdul Rahman 
v. Emperor (12). In the latter case, the des 
positions, in some instances, were read over 
and interpreted by the interpreter to the 
witnesses in a criminal trial, and during that. 
process the Magistrate continued to record 
further evidence, and the depositions, in: 
other instances, recorded in English, were 
handed to the English-speaking witnesses to 
be read over by themselves; and it was held 

(11) 25 M 61;28 I A 257; 8 Sar. 160;2 Weir 271;3 
Bom L R540(P 0). 

(12) 29 Bom L R 813; 100 Ind. Oas. 227; A I R 1927, 
P O 44; 28 Or. L J 259; 541 A96;5 R 53; 31 OWN 
271;25 A L J 117; (1927) M WN 103; 388 M LT 64; 
8PL T155; 4 O WN 288; Bur. LJ 65;52 M LJ 
585; 45 O L J 441 {P O). 
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that the procedure was irregular but, 
inasmuck as no prejudice had been caused 
to. the accused, it did not affect the validity 
of the trial. The distinguishing feature of 
the two cases as pointed out in the later 
decisicn of their Lordships of the Privy 
Council was that in the former the pro- 
cedure adopted was one which the Oode 
positively prohibited, and it was possible to 
suppose that it might have worked actual 
injustice to the accused. 

The circumstances under which a° charge 
of criminal breach of trust can be legally 
joined to a charge of falsification of acconts 
is illustrated by the decision of this Oourt 
in Emperor v. Lalji Bhanji (13). There the 
accused was tried at one trial on two 
charges, oneunder s. 403 and the other 
under 8. 477-A, Penal Code, that is, crimi- 
nal breach of trust as a servant, and 
preparation of false accounts; and it was 
held that the case fell within cl, (1) of 
s. 235, Oriminal Procedure Code, 1898, 
inasmuch as there was only one act of 
criminal breach of trust charged against 
the accused and falsification of accounts 
formed part of the transaction relating to 
the criminal breach of trust, and, therefore, 
they .were offences connected with onè 
another and arising out of the same trans- 
action. It is obvious that if the falsifica- 
tion of accounts charged had not formed 
part of the transaction as to the criminal 
breach of trust, and if it related to an 
act different from the one charged under 
s. 408, the result might have been 
diferent. Imay here refer to the charge 
under s, 477-A, which is thus formulat- 
ed: < 

“You accused Nos. Lto 7 get the bond placed 
among the bank records through the aid of 
accused No. 8 and, on your part, instigated and 
intentionally aided accused No. 8 to make 
certain false entries in the account books of 
the said bank and thereby caused serious 
mischief to the accounts of the said bank which 
had evidenced the rights of the bank and the 
liabilities of you accused Nos. 1 to 7 and also there- 
by.in extinguishing the rights of the bank......... 
Thuas, you accused Nos, 1 to 7 committed offences 
punishable under es. 193, 467, 477, 477-A read with 
Bs, 109 and 34 and 37, Penal Code.” 

It: is not the suggestion of the Crown 
that the falsification related to the items 
involved in the charge of criminal breach 
of trust. [he suggestion is that the falsi- 
fication was intended to cover the amount 
involved in the bond which related, as I 


have explained, to entirely different items. ` 


The amount in the bond certainly includes 


“13) 14 Bom. L R 308; 15 Ind. Cas, 645; 13 Or, L J 
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a much larger number of advances than 
those affected by the charge as to crimina 
breach of trust. In that connection I woulu 
refer to the case ia Emperorv. Nathala 
(14). There several Acts of crimina 
breach of trust and falsification of decounta 
some of them unconnected with the rest 
were charged against the accused, and ‘i 
was held that the trial was illegal. Her 
is a compendious charge of falsification 
of accounts not only in relation to tha 
several acts of crifhinal breach of trus: 
„alleged in the charge, but other similay 
acts committed between 1923 and 192% 
since the alleged fermation of the con: 
spiracy. The decision in Emperor v 
Manant K. Mehta (15) is to the same effect. 
There the accused was convicted at one 
trial on three charges of criminal breach os 
trust committed in respect of three amounts 
of money on different dates, and also om 
three more charges of falsitication Oh 
accounts wilh reference to the same thre¢ 
items; and it was held that the joinder of 
charges was illegal and vitiated the trial. 
In that case the possibility of legalizing: 
the charge inthat state of the accusatiom 
was considered, and there is an obiter 
dictum by Fawcett, J., that if the charge 
comprised only one offence of criminal 
breach of trust for the aggregate amount 
alleged to have been embezzled and one 
other offence for the entire falsification om 
the accounts in regard to that embezzle- 
ment, perhaps no objection could be urgedl 
against the charge. It is difficult to Bay 
with approval that that manner of drafting; 
the charge could cure the defect. 

I need only refer to two other cases cited! 
at the bar, one in Emperor v. Jiban 
Krishna (16) and the other Queen Empresa 
v. Fakirappa (17) as supporting the 
objection urged. There it was held that 
a charge of criminal breach of trust could 
not be legally tried together with one of 
falsification relating to a distinct act of 
misappropriation committed in a separate 
transaction. In the latter case Jardine, J. 
referred with approval to the observations 
of the House of Lords in Casirov. Queen 
(18). In considering the rule as to the trial 
togethor of any number of felonies and any 
number of misdemeanours, Lord Blackburn 

(14) 4 Bom. L R433. i 

(15) 27 Bom. L R 1343; 92 Ind. Oas. 689; A I R 1926 
Bom, 110; 27 Or. L J 305; 49 B 892, ` 

(16) 40 O 318; 20 Ind. Oas. 412; 14 Or, L J 428. 

Sis) (691) GA O 229 50 LJ Q B 497. i L T 350; 29 
WR 669; 45 J P 452; 14 Oox. Sa 546, a; 
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here observed as follows (p. 244*): 

“There was no legal objection to doing this; it 
vas frequently not fair to do it, because it might 
xnbarfass aman in the trialif he was accused of 
eyeral things at once, and frequently the mere 
act of accusing him of several things was sup- 
dsed to tend to increase the probability of his 
sing found guilty, as it amounted to giving 
‘vidence of bad character against him. 


Those remarks bear out the just com- 
wlaint of the defence in regard to the 
dinder of charges. The main ground of 
ttack. in this case is directed to emphasise 
«ow the roving enquiry has drifted from 
Ihe main objeetive resulting in prejudice to 
ke accused.. The recourse to the joinder 
f unconnecfed accusations was perhaps 
aspired by the resolution of the bank “to 
tangle as many directors and bank sub- 
«dinates and all others concerned, however 
veak the charges may be.” The enquiry 
was allowed to extend over a period of 
early ten years, and it is surprising how 
ne voluminous record, which, as I have 
Mready said, has little or no bearing upon 
‘Qe principal accusation, was allowed to be 
Shered in, in the process of the trial on a 
elinite charge. 
‘aink with reasoa—that perhaps the object 
aÊ the prosecution in joining these charges 


was to seek an opportunity of. leading. 


vidence of other transactions of the accused 
with other firms in which some or other of 
Khem had a connection, and thus to inten- 
wfy ths suspicion and cause embarrassment 
3 the accused in their defence, : 

But, apart from the irrelevancies in 
gestion, the point is whether the acts 
Bro ved in the charges could, as the learned 

overnment Pleader has argued, ba regarded 
pon .the tenor of the complaint as part 
-Æ thé same transaction. The accused, 
“roceeds the argument, abetted and instigat- 
«d each other by conspiring to commit 
pe acts of criminal breach of trust and 

at inismuch as such acts haye been 
‘ommitted in pursuance of a conspiracy, 
‘hich in some measure is the subject. of 
ke indictment, those acts must be pre- 
sumed to have been committed in pursuance 
f the conspiracy, and therefore can be the 
masis of a joint trial. The first part of the 

arge against the accused was in these 
mers: . 

“That you accused Nos, 1 to 8 with others, with 


me common object of dishonestly misappropriatin 
Khe Dharwar Bank's resources and moner: brok 
ae help of its*officers who had been entrusted 
‘ith and had dominion over the same, conspired 
dgether ....... „and committed criminal breach of 
must by allowing | and facilitating by Joshi & Oo. 
f Dharwar .....misappropriation between November 
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16, 1930, and Novembar 15, 1931; of the bank's 


money.” ; ` 

-Then follow specific sections of tHe Code, 
namely s. 409, read with s.. 109, Indian 
Penal Code. Now, if that charge implied 
a general conspiracy to defraud the bank. 
and stave off its full demand, it is easily 
inte‘ligible that the series of acts committed 
to attain the object of the conspiracy, which 
under the Penal Oode is one offence, would 
form a transaction in itself, and it would be 
proper tosay thatthe offences constituted 
by all the acts would be part ofthe same 
transaction. But the allegation of a general 
conspiracy was not accepted, and a restricted. 
charge of mutual abetment by conspiracy 
was franed. That necessarily restricted the 
scopa of the enquiry to the conspiracy. 
Telating to the specific act abetted. It would 
therefore prima facie ba difficult to defend . 
the charge on tha principle applicable toa. 
trial upon a charge of general conspiracy. - 
It is true that there might have baan a. 
substantive charge of conspiracy. for the. 
purpose of defrauding the bank, for the. 
complaint did indicate an offenc: panisi.. 
able under s. 120-B, Indian Pen:l Oode.. 
Bat the learned Magistrate had dropped. 
that charge becauss it was redundant.: 
And the learned Additional Sessions Judge. 
agreed with the Magistrate upona statement: 
of the Public Prosecutor. Is might there-. 
fore be fair to infer that the Crown did. 
not intend to proceed with the charge of 
general: conspiracy. Oonsequently, upon' 
the restricted scops of the charge the’ 
evidence ‘of the inquiry had to be narrowed. 
down and limited. to the number of acts. 
of -mutual abetment resulting from that 
conspiracy. The learned Government’ 
Pleader’s argument, as I understand it, ‘is 
that even if a charge under s. 120-B of 
a general conspiracy to embrace all the 
alleged acts were not framed, the allegations 
in the complaint containing an accusation 
of that description were sufficient to 
validate the charge consolidating not only 
the acts referable to the ` abetment for 
the purpose of committing criminal breach 
of trust, bat acts committed subsequently, 
namely the fabrication of the boad, as if 
they were part of the acts constituting 
abetment by conspiracy. _That seems to 
me to be entirely igaoting the scope of 
the coarge under ss. 403 and 439 reid 
with .s. 109, Indian Penal Oode.. Tne 
word “transaction” is usually used to 
include the steps leading to a coaclusion or 
Yesulling in action, though often transace 
tion emphasizes the fact of something dons 
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or brought tò a conclusion. In that sense 
every embezzlement constituted by the 
unauthorized advance would be a transac- 
tion in itself, To ascertain whether a 
series of acts are parts of the same transac- 
tion, it would be essential to see whether 
they are linked together to present a 
continuous whole. The expression “same 
transaction” as judicially interpreted 
Signifies “related to one another in point 
of purpose, or as cause and effect, or as 
principal and subsidiary acts as to denote 
one continuous and completed actions’ The 
idea of completion cannot be divorced frcm 
the interpretation of the expressicn. The 
question is at what stage the act alleged 
has been done or completed. Applying 
that test the joinder of charges is manifestly 
improper. But the main point in the 
argument of the learned Government 
Pleader is that community of purpose 
coupled with concert and design implied 
in abetment by conspiracy make the 
different acts alleged, parts of the same 
transaction. In that connection I might 
tefer to the observations in Emperor v. 
Krishnaji Anant (19) where the learned 
Ohief Justice said that “amere common 
purpose does not constitute a transaction,” 
and also the following cbservations in 
Choragudt Venkatadri v. Emperor (20) 
to indicate what common purpose really 
implies (p. 507*): 

“As regards community of purpose I think it would 
be going toofar tolay down thatthe mere existence 


of some general purpose or design such as making | 


money at the expense of the public is sufficient to 
make all acts done with that object in view, part of 
the same transaction. Jf that were so, the results 
would be-startling; for instance, supposing it is 
alleged that A for the sake of gain has for the last 
ten years been committing a particular.form of 
depredation on the public, viz. house-breaking and 
theft,in accordance with one consistent systematic 
plan, itis hardly conceivable that he could be tried 
atone trial forall the burglaries which he committed 
within the ten years.” 


That was acase in which it was alleged 
that a company was formed with the object 
of defrauding the public in a particular 
manner and the promoters of the company 
were charged with several distinct acts of 
embezzlement committed in the course of 
géveral years. The ratio of the decision was 
approved of in Emperor v. Shapurjt Sorabji 


(19; 34 Bom, LR 550; 138 Ind. Cas. 520; A I R 1932 
Bom. 277; (1v3z, Cr. Cas. 369; 33 Cr, L J 619; Ind. Rul. 
(1932) Bom, 383. 

(20) 33 M 502; 5 Ind. Cas, 847; 20 ML J 220; 0910) 
MW N65. 
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(21). There the accused were convicted of 
criminal breach of trust and cheating, and 
also forgery and creating false evidence. 
The accused were employees of the Aden 
Setilement Executive Committee which was 
constituted to supply water to the public 
on payment, Water tickets were “printed 
and sold to consumers in booklets which» 
were entrusted tothe accused for sale, andi 
they were required to pay the money 
received into the bank. ‘The particulare 
of the book issued were entered in æ 
register. lt was found upon einvestigatiom 
ethat several unauthorized books had been 
printed in a private press adhd sold tc 
several individuais.e And it was found 
upon the charges framed that they were 
incompetent. In dealing with ihe tests tc 
ascertain whether the acts were part om 
the same transaction Broomfield, J. made 
the following observations (p. 113*): 
“Continuity of action in the context must, in m 
opinion, mean this: the following up of some initia. 
act through all its consequences and incidents unti 
the series of acts or groups of connected acts come 
to an end, either by attainment of the object o: 
by being put an end to or abandoned. If any œ 
those things happens and the whole process i 
begua over again, it is not the same transaction bo. 


a new one, in spite of the fa:t that the same genera» 
purpose may continue.” 


With respect I agree with that: inter 
pretation. If from time of time Joshi & Co. 
had resorted to the device of securing 
advances without security with the help o 
the manager and directors of the bank, twr 
of whom were their own partners the test o» 
completion could be satisfactorily applie» 
to every advance when made. lt wol 
therefore he difficult to say that the differen 
advances between 1928 and 1931,. mad 
from time to time upon different applicationt 
though a series of similar acts, congtltute» 
one transaction. ‘he only connection bela 
ween them wouid be the community Or 
object or purpose and the identity of th 
wae and the party benefiting thereby 

ut inthe view I take, that woua nit b 
enough to constitute those advances “tke 
same transaction” within the meaning o» 
that sxprssion in s. 235, Criminal Procedur 
Code. 

‘he learned Government Pleader ha» 
urged that in Emperor v. dhapuran 
Sorabji |21) the result might have bee: 
different if the prosecution had allege 
that the acts had been done in pum 
suance of a conspiracy. ‘That perhar 

(21) 38 Bom. L R 1v6; 162 Ind. Cas, 399; AIR 18. 
Bom. 154; (1936) Or, Cas. 338, 37 Cr. L9 688; 60 B i 
& KB 415, 3 
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might "have solved the difficulty as 
Ihave already indicated. But the learned 
Government Pleader goes further and sug- 
gests that even if conspiracy is not made 
the basis of the charge in express terms, 4 
general expression of that character in the 
complaint would serve the purpose equally 
well. We were referred to the following 
remarks in Emperor v. Shapurji Sorabj (21), 
at page 113* of the report : 

“It might well be different if the prosecution had 
alleged a conspiracy between the accused to print 
4,100 books from the beginning. But there is no 


such charge and as far as I can see, that is not 
really the prosecution case.” i 

Those observations are clearly obiter and 
do not support the argument. We were 
also referred to the observations of the 
Judicial Oommittee in Babulal v. Emperor 
(22). That was not acase of misjoinder 
of charges. But the point urged before the 
Board was with regard to misjoinder of 
parties., The Board was dealing with the 
accused who wero tried together for offences 
committed between January 1984, and 
January 1935, as parties to a criminal 
conspiracy to commit theft of electrical 
energy belonging to the Oalcutta Hlectric 
Supply Corporation, Ltd, by tampering 
with meters at the premises of consumers, 
and that in pursuance of the said con- 
spiracy both the tamperers as well as the 
consumers were tried together for having 
committed theft of the electrical energy at 
different premises belonging to the res- 
Pective consumers under s. 120-B, Indian 
Penal Oode read with s. 39, Hlectricity Act, 
and also s. 379, Indian Penal Code. Ai- 
though upon the evidence it was held that 
the charge of conspiracy was not proved, 
the plea of misjoinder of persons and 
charges was rejected on the following, 
among other grounds ip. 7951) : 
. “Nor is there ony limit of number of offences spe- 
cified in s. 289(d). Theone and only limitation 
there is that the accusation should be of offences 
‘committed in the course of the same transaction.” 
Whatever scope of connotation may be included in 
the words ‘the same transaction,’ it is enough for 
the present case to say that, if several persons 
conspire to commit offences and commit overt acts in 
purauance of the conspiracy (a circtlmstance which 
makes the actofone theact of each and all the 
conspirators), these acts are committed in the course 
of the sametransaction, which embraces the con- 
Spiracy and the acts done under it. The common 


(22) 40 Bom. L R 787; 174 Ind. Cas.1; A I R 1933 
PO 130; 65 1 Also; 328 L R470; 1 LR (193) 2 Ual, 
295; (1933) M W N 905; 1938 A L R 3u9; (1936) AL d 
382; 10 RP O 250; 19 P L T 343; (1938) 1 M L J 647; 
42 O WN 621; 19330 W N 416; 14958 UL K 189; 4 B 
R 490; 67 O Lid 161 {P O) 
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concert and agreement which constittite the con- 
spiracy serve to unify the acts done „iQ pursuance 
of it.” ' 


ìf my interpretation of those observations 
is correct, they apply to cases where a 
charge of conspiracy has been formulated, 
so that the alleged common concert serves 
tounify the acts donein pursuance of the 
conspiracy. It is entirely different where’ 
the charge is restricted in its scope to 
abetment by conspiracy todo a specified 
act. The scope of the enquiry is thereby. 
restrieted and not enlarged, so as to em- 
brace all acts and sundry done in pursu- 
ance of a general conspiracy to do similar 
acts extending over not only the period 
involved inthe charge of abetment, but 
over a much larger period, anterior and 
subsequent. Having regard to the language 
of s. 109, Indian Penal Ovde, it cannot be 
said that abetment by conspiracy involves 
a general agreement to do a series of 
acts of which the act abetted is one. Even 
assuming that it could beso, ifat the end 
of a long spell newcircumstances arose and 
the parties again agreed to make a frau- 
dulent adjustment of their account witha 
view to prolong the refund ofthe money 
misappropriated, that; in my opinion. would 
strictly be a second conspiracy indepen- 
dent of the first. Consequently, the result 
of the acts committed under the latter 
conepiracy could not be tacked on to a 
charge onthe former. 

The cases, to which we are referred in 
support of the joinder of the different 
charges, particularly Babulal v. Emperor 
(22), were cases where an express charge 
under s. 120-B had bəen framed. The 
ob:ervations in Emperor v. Datto Hanmant 
(23), have no direct bearing, for there the 
Court was concerned with misjoinder of 
parties and the Court dealt with the ‘com- 
munity of purpose as a circumstance unify- 
ing and connecting the acts of differeat 
persons. Certain observations in Kashiram 
Jhunjhunwallav. Firm Hardut Rai Gopal 
Rai (24), do, in a sense, strike a discordant 
note. There the accused was charged with 
having committed misappropriation of 
several sums of money and the various 
sums of money were lumped together under 
s. 222 (2), Criminal Procedure Oode. The 
accused was also charged with falsi- 
fication of accounts affecting two of these 
items, and it was held that the joinder was 
legal, The decisions of this Court have 
consistently maintained to the contrary 


(23) 30 B 49; 2 Cr. L J 578;7 Bom, L R 633, 
(24) 62 O 808; 156 Ind, Oas. 192; AI R 1935 Oal. 312; 
(1935) Or, Cas, 463; 39 O W N 703 7 R O 687, 
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The consideration which weigted against 
that view may be fairly summarized in 
the followiñg words of Costello, J. in his 
judgment (p. RIAH) : 

“The real question which we have to decide is 
whether, contrary to the view*taken in the Madras 
case, Choragudi Venkatadri v. Emperor (20), it ought 
not to be held that if a person is charged with one 
offence, namely that of misappropriation of a gross 
eum as provided in s, 222(2), then that one offence 
aught to be deemed to have arisen out of one trans- 
action so as to enable the prosecution to join with 
it in the same charge. a charge of some other offence 
constituted by the series of acts or some of the series 


of acts which connected together form that®trans- 
action.” 


With extreme respect I find it difficult 
to agree with that reasoning. The assump- 
tion that because under the prcvisions of 
g. 222 (2, Criminal Procedure Code, the 
specification of a gross sum in respect of 
which an offence is alleged to have been 
committed and the dates between which 
it. is committed is permissible, it must 
foil w that only one offerce has arisen out 
of the different misappropriaticns, and that 
‘it must be regarded ss one transacticn, is 
not warranted by the provisions of the 
section. That scetion provides that the 
ebarge so framed ‘ehall be deemed to be 
a charge of one cflence within tho meaning 
of s. 231" and not that it is-one offence. 
Alticugh several items of defalcations may 
be lumped ti: gether eq as to obviate the 
difficulty arising under tke provisions of 
the Ccde, they would not necesearily con- 
stitute one transaction for obvious reasons, 
Each act may retain its homcgeneily and 
may. be completely separated from the rest, 
unless under special circumstances they 
could be entwined in one transaction, 
Upcn the authorities I am clearly of the 
opinicn that the charge is seriously de- 
fective in that it has joined together the 
Offences under ss. 193 and 4:7-A, Indian 
Penal Code, contrary to the provisions of 
5.235 (1), Criminal Procedure Code. 

It is extremely regrettable and it is very. 
annoying to us thatthe effort of so many 
months’ judicial enquiry should have been 
utterly wasted for non-observance of the 
forms of procedure. For that result those 
entrusted with the prosecution and trial 
are obviously not free from blame. lt is 
surprising that they should have deliber- 
ately deviated from the normal and simple 
eouree of procedure which has been laid 
down by the law as interpreted in the 
various rulings of cur Courts. As has been 
pointed out, the necessity of following that 
precedure is obviously dictated by. reasons 
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of practical expediency and justice, namely 
tosimplify the enquiry from the point of 
view of the accused. The mischievous 
results from an altogether complicated trial 
Have been impressed on Courts by the. | 
numerous judgments of the High Court and. - 
Privy Council. .This case illustrates ina 
very sorrowful manner the evil of digres- 
sion by introducing. complications into a © 
charge and embarrassing the accused as 
well as the Court. The voluminous record 
before us contains comparatively very few 
salient and relevant facts upon” which the 
Court's attention need be djrected. to 
apportion responsibility, for the evidence 
was directed to facts °connected remotely 
with the misappropriation of the funds 
involved in the main and the subsidiary 
charges, In view cf the f ct that the mis- 
joinder has vitiated the entire trial, 
we kave considered the expediercy of 
directing are-trial in this case. We have 
weighed the considerations placed before 
us by Mr. Gajendragadkar on - behalf of the 
accused, namely the sufferings through 
which the accused have gone io the course 
of the enquiry, the time spent in prison 
upon conviction pending ther release in 
appeal which covered a period of nearly 
seven months and the possibility of reccver- 
ing the misappropriated amount through 
decrees of ths Civil Court. But along with 
those considerations the enormity of sucha 
crime cannot be overlooked, 

The Crown has undertaken this trial to 
bring to book. offenders charged with-mal- 
versation of funds of the investing. public, 
the depositors and share-holders. One of 
the accused is a bank manager, and two 
others are directors, It is suggested that 
the directors are at the worst guilty. of 
inaction and .that they are amenable to the 
order of a- Civil Court to pay up the 
amount lost by the bank in this trans«ction, 
The grave and mischievous consequences 
of that suggestion are not fully appreciated. 
The directors are chosen by the share- 
holders not to act as mere dummies, They 
are chosen to-watch over their interests and 
these of the depositors. The public ex- 
posure of malpractices in connection with 
banking ccncerns wherever they are 
brougat to light and the punishment of 
the delinquents should ordinarily be the 
first concern of the State. The investing 
public are entitled to protection against 
the consequences of organized crime envis- 
aged in the charge; otherwise the -cone 
donation of the acts of all those concerned 
in speculation and, malversation of money 
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‘invested and deposited in banks must have 
avery disastrous effect on the community 
in general. We therefore think that the 
interests of public justice could only be 
served by a thorough inquiry and trial of 
the offenders against whom there is suffis 
cient prima facie evidence. After due cun- 
sideration of the arguments we think it 
necessary to direct a re-trial only on one 
Compendious accusation of criminal breach 
‘of trust and its abetment punishable either 
under s. 408 or undeg s. 409, Indian Penal 
Code, read with s. 109 of the Code as already 
stated in, the charge. The remaining 
offences included in the charge under ss. 193 
and 477-A and abetment muet be dropped 
altogether at the restrial. 

“On the question as to which of the 
accused should undergo re-trial, it seems 
clear, without expressing our views upon 
the credibility of the evidence led, that the 
principal persons involved by the evidence 
are the bank manager and the directors. If 
loans were granted beyond authority, of 
which there is prima facie proof, the person 
directly responsible for offending against 
the rules would be the manager wh? was 
obliged to obey and carry out the rules. 
The crucial question in the case is whether 
the manager has acted witLout authority 
and granted loans t) his friends without 
the sanction of his superiors, namely the 
managing director or the board. There is 
considerahle body of evidence on the point 
indicating that no sanction was obtained 
and that the transactions were imprudens 
and unbusinesslike savouring of obvious 
dishonesty. ‘There are, it must be admitted, 
countervailing circumstances of greater or 
‘less cogency indicating that the managing 
director hai abdicated his responsibility in 
favour of the manager by signing blank 
cheques and handing them over to the 
latter for utilizing them as occasion arose. 
That piece of conduct, which deserves 
severe reprehension, might indicate that 
the director concerned left the sanctioning 
of the loans to the discretion of the mana- 
ger, and, thus if he did nat suggest, facili- 
tated the commission of this crime. The 
other accused charged along with him, if 
they have dishonestly abetted the bank 
manager's offence, would be equally res- 
ponsible with him for the result. The fact 
that all theSe advances have bean properly 
accounted for in the ordinary books of the 
bank would by itself make no difference in 
the situation, ifthe basic sanction to vali- 
date them at the inception is lacking. We 
have. read the evidence, -and have- been 
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taken through all tke relevant facts. With- 
out pronouncing our opinion thereon which 
might prejudice the accused at the re-trial, 
it is sufficieut to say upon the facts that 
the case of accused Nos. 4,5 and 7 is dis- 
tinguishable from that of the remaining, 
accused Nos. 1, 2,3 and 8. Accused No. 1 
was the managing partner of Joshi & Co., 
and was directly dealing with the bank 
manager in obtaining advances without 
security. Accused Nos. 2 and 3 who were 
directors at the material time and who 
should have known these transactions and 
who bave profited their firm are trans- 
parently connected with the dealings of 
accused No. 8, the manager. We therefore 
set aside their convictions, and order that 
these accused should undergo re-tri upon 
the charge as indicated above. 

With regard to accused Nos 4, 5 and 7, 
the only circumstance against them is that 
they are partners in the firm of Joshi & Co., 
for whose benefit these loans were taken. 
But merely because a person is a partner 
ina firm, hs is not liable for all the erimi- 
nal acts of the managing partner unless he 
was aware of them or in some way has con- 
nived at them. Ia the view we take of 
their position in this firm upon the evidence, 
we do not think it is sufficiently established 
that they are responsible for this crime. 
The evidence suggests that they had not 
actively participated in the affairs of the 
firm and did not concern themselves with 
the methods adopted by the managing. 
partners in financing it. Itis also pointed 
out to us that some of them are man of reg- 
pectubility and means, and that they would 
not naturally lend themselves to a cone 
spirucy of this description. We think the 
prcesecuticn evidence falls short of that 
degree of proof which we would require to 
connect them with the doings of the part- 
ners. At least two of them were not living 
in Dharwar when the alleged malversation 
took place. There are certain statements 
made by accused Nos. 4, 5 and / which 
might imply that they had given the manag- 
ing partner authority to borrow from. the 
bank, and which are susceptible of the view 
that they connived at the fraud zommitted 
by him to further the interests of the firm. 
But beyond those statements and their 
possible adverse in‘erpretation, there is 
nothing in the evidence to connect them 
directly with tha suggested abetment of 
criminal breach of trust. As fairly observed 
by tbe learned Governnent Pleader, be: 
yond those stateren‘s, tne evidence direct- 
ed against them is that of participation 
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in a: general conspiracy, not directly rele- 
‘yant to the charge of embezzlement of the 
specific items making up the gross sum in 
the charge under ss. 408 and 409 of the 
Oode. There are other, details in their 
conduct to which our attention has been 
‘drawp, which might fairly involve a contrary 
suppcsition. We, therefore, think that it 
would nct be fairio subject accused Nos. 4, 
5 and 7 to a second crdeal of re-trial. 
Inasmuch as their conviction is not 
based upon a proper trial, accused Nos. 4, 
5 and 7 must be acquitted and dis- 
charged. The fines, if paid, by them should 
be refunded. 

We direct accused Nos. 1, 2, 3and 8 will 
continue cn bail during re-trial on furnish- 
ing fresh bai), upon the same terms, in the 
trial Court. 

Sen, J.—I agree. I think that the objec- 
tion as to jurisdiction based ons. 195 (1) 
(b), Criminal Preece dure 
prevail. The relevant part of the said sec- 
tion reads thus: 

“No Court shall take cognizance of any offence 
punishable under s. 193, when such offence is alleged 
to have been committed in, or in relation to, any 
proceeding in any Court, except on the complaint in 


writing of such Court or of some other Court to which 
such Court is subordinate " ; 


At the date when the Court took cogni- 
zance of the offence, that is, on October 22, 
1934, there had been (1) a petition for the 
winding up of the bank resulting in a 
scheme which on a subsequent petition of 
the bank was replaced by another scheme; 
and (2) the filing of Suit No, 70 of 1934 by 
the bank against Joshi & Co. and accused 
Ncs. 1 to 7 for Rs, 6,421 on accounts. The 
winding-up proceedings commenced in 
December, 1931, and terminated in 
December, 1933, and Suit No. 70 of 1934 
was pending at tho date of the complaint. 


The winding-up petition was filed within ` 


a few weeksofthe date of the execution 
of the bond (Ex. 161), that is November 13, 
1931. The law applicable in such cases 
hag been clarified and stated in the judg- 
ment of the learned Chief Justice in In re 
Indrachand Bachraj (6). According to that 
decision. if any of these proceedings 
were proceedings in or in rela- 
tion to which the’ offence under s. 193 had 
been committed, a complaint of the Court 
in which those proceedings took place was 
necessary before cognizance of that offeuce 
could be taken. The charge and the 
ccmplaint make it clear that the prosecution 
case was that the accused got the bond 
(Ex. 161) executed being apprehensive that 
they would be driven out.of the bank and 
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succeeded by a new board which might 
insist on the immediate payment of.all dues 
found at the foot of the account of Joshi & 
Ov. with the bank. The charge also states,. 
with reference to the offe.ce under s. 193, 
that the instalment bond dated November 
13, 1931, was created inter alia for the . 
purpose of its being used in a possible 
judicial proceeding relating to the affairs of - 
the bank. The learned Additional Sessions. . 
Judge was rightly of opinion that c,d 

“there had been every prospect and apprehension ` 
than an Official Liquidator or Receiversof the bank's - 
assets would be appointed ora temporary attach- 
ment granted against the bank, in censequence of 
which immediate payment of the entire amount due 
to the bank might be demanded by the Official 
Liquidator, the Receiver or the Attaching Oreditor. 
(para. 127 of the judgment).” . 

These facts, in my opinion, make it 
amply clear that the execution of the bond - 
can be said to have been in relation to the. 
winding-up proceedings. . 

As regards Suit-No.70 of 1934, it, was 
based on the khata of Joshi & O». after. 
taking into account the amount of the bond 
(Ex. 161). Butforthe bond and the conse- 
quent entries in'the khata it is clear that 
the bank would have sued Joshi & Oo. for 
the whole amount due. Defendants Nos. 4 
and 6 in the suit make express refer: 
ence to this bond in their written state- 
ments, 

Thus the alleged offences must be held to 
have been committed in reference to the 
winding up proceedings as well as to the 
suit. Therefore, there being no complaint 
in writing of eithér of the Courts in which 
the said proceedings were held, the Commit: 
ting Magistrate clearly had no right to 
assume jurisdiction, and consequently all the 
subsequent proceedings must be held to be 
invalid and Vitiated. Lo 

In view of this finding, I do not think it 
necessary to arrive at a conclusion regard- 
ing the contention of the appellants, which 
hag been argued at great length, as to 
whether the proceedings are further 
vitiated by misjoinder. On the authorities, 
which have been cited and considered by. 
my learned brother, the position seems to 
be this, that if there be a charge under 
s. 120-B regarding a well defined conspiracy 
in pursuance of which the acts with which 
the accused are charged are committed, 
then there would be no misjoinder. Here 
the complainant alleged conspiracy this. 
way. He has stated at the beginning of his 
complaint: Ss 

“It appears from the records of the Dharwar Bank 


hereinafter called the Bank, and other information , 
available, that in or about the year 1922-29 the- 
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aconsed above-named with certain other friends 
and relatives of theirs formed themselves into a 
group to help themselves, their friends and 
relatives freely with the Bank's money and to utilize 
the resources of the Bank for the promoting and 
financing their private enterprises to the advantage 
of themselves and tothe detriment of the vital interests 
of the Bank." 

The charge also begins in this way: 
` “That you accused Nos.1to 8 with others, with the 
‘common object of dishonestly misappropriating 
the Dharwar Bank's resources and money, through 
the help of its officers who had been entrusted 
with and had dominion over the same, conspired 
together.” è © 

This part of the charge appears to me te 
correspond to the part in the complaint 
which mentions the ‘conspiracy, this con- 
spiracy thus being a wider affair than the 
conspiracy implied in the expression 
‘abetment by conspiracy” under s. 109, 
Penal Code. The prcs:cution in this case 
dropped the charge under s. 120-B, being 
apparently apprehensive that the con- 
spiracy alleged was a conspiracy to commit 
at least some non-cognizable offences. 
The question that arises, therefore, is on 
the charge under s. 120-B being dropped, 
though no essential part of the prosecution 
case appears to have been given up, was 
it still open to the prosecusion to rely on a 
general conspiracy for connecting the 
offences charged in such a way as to show 
that they formed part of or constituted one 
transaction? This, I must confess, I do not 
find an easy question to decide. But as we 
have decided to quash the proceedings in 
this case on another ground, I do not 
Personally find it necessary to express any 
opinion on this question. In view of the 
desirability of avoiding complications in 
the fresh trial, I agree that the new charge 
should not include the offences punishable 
under ss. 193 and 477-A, Penal Code, and 
abetment thereof. 

As to the argument based on Markur, 
In re (1) and Agni Kumar Das v. Muntazug- 
din (2) with reference to Suit No. 70of 
1934, namely whether the conduct of the 
accused was ratified by the subsequent civil 
proceedings, I think it is essential to 
remember that there can be no estoppel of 
a criminal prosecution and no ratification 
ofa criminal offence. [t also seems to me 
that however necessary and desirable it 
may be, as a matter of public policy, to 
prevent conficta between decisions of Civil 
and Criminal Oourts, it is of far greater 
moment to the State that no non-compounde 
able offence should be left unpunished 
if it is possible to secure eviderce to 
prove such offence, There can be, besides, 
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no “relating back" in the case of an offence 
as a result of a civil proceeding which 
treats the act as the foundation of the 
civil claim, although the Oriminal Court 
ought, asa rale, to take into consideration 
the Civil Oourt’s judgmeat relating to such 
claim. J agree that the amount of evidence 
against accused Nos. 4, 5 and7 is so little 
and its quality so inconclusive, that it would 
be best not to order a re-triat of these 
accused, especially in view of the length of 
the present criminal proceedings and the 
fact that they have already undergone a 
substantial part of their santences. 

Finally, I agree with my learned brother 
that we are considerably indebted to 
Mr. Gajandragadkar, Advocate for accused 
No.1, for the ability and the lucidity of 
presentation which have been the outstand- 
ing features of the arguments he has 
addressed to us on the general case of all 
the accused and on the particular case of his 
own client. 

8. Order accordingly. 
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Leaca, O. J. AND Laxsamana Rao, J. 
M. NARAYANA SINGH—AppELLANT 
versus 
K. BATCHA SAHEB AND ANOTHER— 
RESPONDENTS 

Specific Relief Act (1 of 1877), 8. 42—In execution, 
of decree mortgage attached—Assignee of mortgage 
applying for removal of attachment—Application 
dismissed—Suit under O XXI, r. 63, Civil Proce- 
dure Code (Act V of 1908), for declaration that 
assignment is valid—No consequential relief—Suit 
held not barred under 3. 42. 

The Proviso tos 42, Specific Relief Act, does not 
operate to take away from a party against whom 
an order has been made under O. XXI, rr. 60, 61 
and 62 of the Oode of 1908 the special right con- 
ferred by O. XXI, r. 63, to sue for a declaration of 
his title in so far as it is affected by the order 
which he seeks to impeach, 

Where in execution of a decree a mortgage is 
attached and the assignee of the mortgage makes an 
application for removal of the attachment, and 
when the application is dismissed, institues a suit 
under O. XXI, r. 63 for a declaration that the 
assignment is valid and for vacating the dismissal 
order, the suit is not barred under e. 42, Specific 
Relief Act, even if no consequential relief is prayed | 
for. The mere fact that the assignor of the mortgage 
was joined as a party cannot alter the character 
of the suit. Puthiyapurayil Pokker v. Chandrakandé 
Kunhamad (i) and Krishnan Seorayya v, Pathma 
Bee (2), relied on, Mohammad Hussain Ambalam vy. 
Ramanatha Iyer (3), distinguished. 


C. A. against the decree of the District ’ 
Court, Ohingleput, in O. 8. No. 9 of 1931. 
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Mr. P, K. Gopalakrishnan for Mr. P. G. 
‘Krishna Iyer, for the Appellant. 
_ Messrs. K. Rajah Iyer and T. E. Rama- 
bhadrachazi, for the Respondents, 
Leach, C. J.— The „appellant attached 
mortgages of certain immovable properties 
“in execution of a decree passed by the Sub- 
ordinate Judge of Chingleput in O. S. No. 6 
of 1919. Respodnent No. 1 claimed to be 
the assignee of the mortgages and applied 
for removal of the attachment. His appli- 
caticn was dismissed and he then filed this 
suit in accordance with the provisions of 
O. XXI, r. 63, Civil Procedure Code. He 
asked for a déclaration that the assignment 
of the mortgage in his favour by respondent 
No. 2 was valid and for the vacati-n of the 
order dismissing the application for removal 
ofthe attachment. His suit was successful 


and the declarations asked for were granted.: 


The dppellant desires this Court to set aside 
the decree on two grounds. 
place he says the suit as framed does not 
lie inasmuch as consequential relief was 
not claimed. | 
that the trial Ccurt erred in holding that 
the assignment of the mor'gages was valid. 

The appellant has not printed the plead- 
ings nor bas he printéd the evidence. With 
regard to the first point. he argues that 
inasmuch as the assignor of the mortgage 
was ‘Made a party to the suit, ke shou'd 
have added a prayer for possession and 
therefore a suit for a mere declaration is not 
maintainable. -This suit, as I have already 
mentioned, was, filed under the provisions 
of O. XXI, r. 63, Oivil Procedure Code and 
8 plaintiff suing under that Rule is only 
réquired to obtain a declaration of his 
tights, In Puthiyapurayil Pokker v. 
Candrakandi Kunhamad (1), at p. 1555, 
Krishnan, J. pointed out that under that 
Rule the plaintiff can ste to establish the 
right which he claims to the property in 
dispute. The question was also dealt with 
by a Full Bench of this Court ‘consisting 
of White, Œ. J. and Subramania Ayyar and 
Davies, JJ. in Krishnan Sooraya v. Pathma 
Bee, (2). There it was held that the Proviso 
to s. 42, Specific Relief Act does not operate 
totake away from a party against whom 
ari crder has been made under ss. 280, 
281° or 282, Civil Procedure Code, 1882 
(which correspond to O. XXI, rr. 60, 61 and 
62, respectively, of the Code of 1908) the 
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special right conferred by s. 283 (now 
O. XXI, r. 63) to sue for a declartaion of 
his titlein eo far as it is affected by the 
order which he seeks to impeach. In that 
case the plaintiff brought the suit under 
s. 283, Civil Procedure Code. 1882, fora 
declaration of his right as mortgagee of the 
attached properties and for cancellation 
of tte order of rejection. That suit was 
therefore on ail fours with ‘the present suit. 
The mere fact that the assignor of the 
mortgage was joing] as a party cannot 
alter the character of the suit. “The learned 
Advocate for the appellant hag drawn our 
attention to the decision of Pandrang 
Row, J. in Mohammad Hussain Ambalam 
v. Ramanatha Iyer (3). The qnestion fcr 
decision there was whether the valuation 
of the suit for the purpose of jurisdiction 
was correct, and we do not regard that 


case as having a bearing on the question 


Even if the decisions were 


before us. 
to have the effect which the 


intended 


learned Advocate says it has, we should be 
¿bound to follow the judgment of the Full 


Bench in Krishnan Sourayya v. Pathma 
Bee (2). Moreover, it follows from what I have 
said that we accept it as correct'y stating 
the law. The present suit was one clearly 
under O. XXI, r. 63, and was properly 
framed. 

Inasmuch as the appellant has not print- 
ed the evidence, he is not in a positicn to 
challenge the findings of the learned trial 
Judge on the facts. The learned trial Judge 
has considered the evidence and there is 
nothing in his judgment which shows that 
he tcok an incorrect view cof the evidence. 
In these circumstances, his decision must 
stand. The appeal fails and will be dis- 
missed with costs in favour of respondent 
No. 1. 

N.-D. Appeal dismissed. ' 

(3) 42 L W 649; 158 Ind Oas. 1015; A IR 1935 
Mad. 1002; (1935) M W N 912; 8 RM 399. 
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Second Appeal No.3 cf 1935 
May 25, 1938 
Davis/J.C. AND MEHTA, J. 
NARAINDAS PIRUMAL —APPA2LLANT 
versus 
BHOJRAJ PREMCHAND AND sNOTHER— 
RESPONDENTS 
Transfer of Property Act (IV of 1882), a. 53—Ap- 
‘plicability—Defrauding one creditor — Applicability 
of section—Tests of applicability — Suit by trusttee 
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for declaration that property is not liable to be sold 
tn execution having beentransferred in trust by judg- 
ment-debtor—Altaching creditor, if can contend that 
transfer was fraudulent —Second appeal — Question 
of law— Whether conclusions of law arising from facts 
are correct or not is question of law. 

"Though the purpose of s, 53, Transfer of Property 

Act, i8 to protect all creditors, the fact that there 
is only one creditor and not more, is no reason to 
excludethe application of the section, if itis clear 
that the transfer is fraudulent and made for the pur- 
pose of defeating or delaying him. Mohammad Ishaq 
v. Mohammad Yusaf (6) and Bibo v. Sampuran Singh 
(7), relied on [p. 890, col. 2.) 
- But the test to be applied to cases under this 
section je whéther the purpose of the transfer is to 
prefer one creditor tothe other, or whether the ptr- 
possis to pfefer the transferor himself. Musahar 
Sahu v. Hakim Lal (8)and Ma Pwa May v. S.A. 
R.M. A. Chattyar Firm (9), relied on, 

Section 53 is not intended to apply to a transfer by 

which one creditor is preferred to another. It is 
intended toapply to transfera where the transferor 
prefers himself to his creditors, where the transac- 
tion is a sham and bogus transaction. [ibid] 
- Where the judgment-debtor transfers his property 
in trust to the trustee who brings a suit for a 
declaration that property which is the subject of a 
charge by a consent decree cannot be sold in exe- 
cution of that decree because it is trust property 
and not the property of the judgment-debtor; it is 
open tothe attaching creditor to plead in defence 
that the transfer is in fraud of creditor. Ramaswami 
Chettiar v. Mallappa Raddiar (5), applied. 

Whether legal inferences arise from certain facts, 
whether conclusions in law arising from certain facts 
are or are not correct, are questions of law which can 
be considered in second appeal Ram Gopal v. 
Shamskhaton (1), Luchmeswar Singh v. Manowar 
Hoosein (2), Walt Mohammad v. Mohammad Baksh 
(3) and Gulabrai v. India Equitable Insurance Co. 
Ltd. (4), relied on. [p. 889, col, 2.) 


S. A. against the decree of the District 
Judge, Sukkur, dated October 15, 1934. 

Mr. Kundanmal Dayaram, for the Appel- 
lant. 
“Mr. Dipchand Chandumal, for the Res- 
pondents., 


Davis, J. C.—This is an appeal against 
the judgment of the District Judge of 
Sukkur who confirmed a judgment of the 
Suboridinate Judge of Shikarpur who 
decreed the plaintiff's suit which was for 
a declaration that defendant No. 1 was not 
entitled to sell the interest of defendant 
No. 2 in a house upon which defendant 
No. 1 had got a charge by a consent decree 
on the ground that when that consent decree 
was passed, defendant No. 1 had ceased to 
have any interest in the house, all his 
movable and immovable property being 
transferred “to the plaintiff, his bother, as a 
trustee on July 25, 1927. The date of the 
decree of which defendant No, 2 had 
sought execution was dated November 15, 
1927. Both the lower Courts considered 
but briefly the question as to whether this 


NARAINDAS PIRUMAL v. BHOJEAJ PREMOHAND (SIND) 


889 

transfer of property by defendant No. 2 to 
the plaintiff in this trust-deed ef July 25, 
1927, was voidable as being fraudulent 
and with intent to defeat or delay credi- 
tors and both the lower Courts came 10 


‘the conclusion that the transfer wae not 


such a transfer. But the real significance 
of s. 53, Transfer of Property Act, does nct 
appear to have been sufficiently appreciat- 
ed by the lower Courts which gave more 
time tothe question whether there was a 
trust or not. 

But after having heard the arguments in 
appeal, and after having carefully consi- 
dered all the circumstances of the case, we 
have no doubt that this tranefer was made, 
by way of trust, by one brother, the judg- 
ment debtor, to his brother, the plaintiff, 
for the express purpose, among others, of 
evading a debt, existing at the time of the 
transfer, in settlement of which defendant 


“No, 2 subseqvently obtained his consent 


decree. We have carefully consid red the 
terms of this trust from the point cf view 
as to whether in its elaborate provisions 
there was any honest arrangement made 
for the payment of this debt, the existence 
of which has been admitted, and which 
amc unted to some Rs. 3,000, and we have 
come to the conclusion in view of the 
second and third and thirtieth clauses-.of 
this trust deed that ib is so worded, and 
purposely so worded, as to evade the pay- 
ment of the debtors’ personal debts among 
which we have no doubt the trustee classes 
this disputed debt. We have not to consider 
in this appeal the question which was 
‘raised, among others, as to whether the 
property of the one brother could be trans+ 
ferred tothe other brother as a trustee, it 
being argued by the appellant that property 
was joint undivided property of the joint 
Hindu family, and therefore one co-parcener 
could not transfer tothe other as a trustee 
his joint and undivided share, for if we 
come to the conclusion as we do that this 
transfer was voidable under s. 53, Transfer 
of Property Act, this other questicn does 
not fall to be decided. 

Now, the first point taken in argument 
by the learned Advocate for the respond- 
ents was the usual argument that this is 
not a question to be considered in second 
appeal, that we are concerned here with a 
mere question of fact, as to whether the 
transfer was or was not made with a parti- 
cular intent. But there are cases which 
this Court has consistently followed as 
authority that whether legal inferences arise 
from certain facts, whether conclusions in 
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law arising from certain facts are or are 
not correct are questions of law which can 
be considered in second appeal. Reference 
may be made to the Privy Council cases in 
Ram Gopal v. Shamskhatgn (1), Luchmeswar 
Singh v. Manowar Hoosetn (2) and Wali 
"Mohammad v. Mohammad Bakhsh (3) while 
one aspect of this matter has been con- 
sidered and disscused at some length in 
a case cf this Court in Gulabrai v. India 
Equitable Insurance Co. Ltd. (4) and it 
appears clear that we can consider in 
second appeal the question whether the 
transfer evidenced by this trust-deed of 
July 25, 1927, was a transfer within the 
provisions of 8. 53, Transfer of Property Act, 
and thus voidable by the creditor. Now, if 
was argued by the learned Advocate for 
the respondents that the plea raised by 
the judgrent-creditor could not be raised 
by him as defendant at all. If he wished 
it to be held that the transfer was voidable 
under s. 53, Transfer of Property Act, he 
must bring’a suit specifically for that pur- 
pose; such a plea was not open to him in 
defence. But there is a judgment of the 
Full Bench of the Madras High Court in 
Ramaswami Chettiar v. Mallappa Reddiar 
(5) whereby it is clearly laid down that 

“in asuit by an alienee, whose claim to property 
attached under a decree has been rejected, to set 
aside the order and establish his title, it is open to 
the attaching creditor to plead in defence that the 
transfer wag in fraud of creditors.” 

A trustee is an alienee within the mean- 
ing of that ruling, and, we think, it makes 
no difference if the suit is brought asa 
resuit of a claim rejected in execution pro- 
ceedings or whether the suit is brought 
without- the preliminary of a rejected claim 
in execution prcceedings and takes the 
form of a declaration that property which 
is the subject of a charge by a consent 
decree cannot be sold in execution of that 
decree because it is trust property and not 
the property of the judgment-debtor, free 
to be sold in execution of the decree. Now, 
it is not disputed in this case that at the 
time this trust deed was executed a debt 
was due by defendant No. 2 to defendant 
No. 1. It was so admitted in the trial 
Court. The fact that the consent decree 

(1) 20 O 93; 19 I A 228 (P O). 

(2) 19 O 253; 19 I A 48; 6Sar. 133 PO), 

3) 32 Bom, L R 380; 122 Ind. Oas. 316; A I R 1930 
Pool; 11 L199; 57 1 A 86; (1930) A LJ 292, Ind. 
Rui, (1930) P © 124; 31P L R 145; 31 L W321; 510 L 


8:59 ML J 54 (P O.) 
Jt 309 L 2037); 167 Ind, Oas, 929; A IR 1937 Sind 


; 9 R B 207. ; 
Sh 43 M 760; 59 Ind. Oas. 947; A IR 1920 Mad. 748; 


39 M L J 350; (1920) M W N 572; 28 M LT 170;12 L 
W. 475 F B) ; 
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was made after the trust-deed, on Noveme- 
ber 15, 1927, does not appear to-us to be 
decisive in the case, because though in 
certain circumstances a transfer may be 
voidable within the provisions of s. 53, 
Transfer of Property Act for subsequent - 
debts, it is admitted that in this cas& this 
substantial debt was in existence at the 
time of the execution of the trust-deed. 
Now, s. 53, Transfer of Property Act, reads 
as follows: : 
“53. (1) Every transfer of immovable property 
made with intent to defe&t or delay the creditors 
of the transfer or shall be voidable at the option of 


, 


any creditor so defeated or delayed... .” 

And though it is clear that the purpose 
of the section is to protect all creditors, the 
fact that there is only one creditor and not 
more, is no reason to exclude the applica« 
tion of the section, if it is clear that the 
transfer is fraudulent and made for the pur- 
pose of defeating or delaying him. If authoe 
rity is necessary for the proposition that 
the defrauding of one creditor is, the other 
circumstances being present, sufficient to 
attract the application of s. 53, reference 
may be made to the cases in Muhammad 
Ishaq v. Muhammad Yusaf (6) and Bibo 
v. Sampuran Singh (7). But the test to 
be applied to cases under this section has 
been laid down, by the Privy Council in 
certain cases Musahar Sahu v. Hakim Lal (8) 
and Ma Pwa May S. A. R. M. A, 
Chettyar Firm (9), and this test is whether 
the purpose of the transfer is to prefer one 
creditor to the other, or whether the pur- 
pose is to prefer the transferor himself. 
Apart from any special question that arises’ 
in the case of bankruptcy, s. 53 of 
the Act is not intended to apply to a 
transfer by which one creditor is preferred 
to another. It is intended to apply to 
transfera where the transferor prefers him- 
self to his creditors, where the transaction 
isasham and bogus transaction; and this 
appears to us precisely to be the case 
here. The provisions of this trust-deed 
are not executed carelessly; it is a long. 
and elaborate deed. There are provi». 
sions relating to payments of debts,: 


(6) 8 L 544; 101 Ind. Oas. 172; AI R 1927 Lah. 420; 
29P LR 114. 
(7) A IR 1936 Lah. 222; 162 Ind. Oas. 922; 8R L 


70, 

(8) 43 0 621; 32Ind Oas. 343; ATR1915 P O 115; 
431 A 101; 30 MLJ 116; 3 L W 207; 20 O W N 393; 
14 A L J 198; (1916)1 M WN 198; 19 M L T 203; 23 
O L J 406; 18 Bom. L R 378 (P 0). | 

(9) 7 R 694; 120 Ind. Cas, 645: 
561 A 379; 30 L W 481; 34 O WN 6; 
(1929) M W N 911; Ind, Rul. (1930) P O 5; 51 
6; 32 Bom. L R 117; 58 M L J 59(P O), 
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nd although ithe learned Advocate for 
Khe respondent was prepared to say 
Khat in his opinion the present debt of 
kbe judgment-creditor would fall under 
para, 2 of the trust-deed, he could not 
«commit his client to any such opinion, and 
we do not think that the conduct of the 
plaintiff in this case has shown it to be his 
opinion, His action in bringing this suit 


was clearly to evade the payment ofthis e 


debt. He did not bring the mcney for the 
payment of this debt into Court; in fact 
he alleged that the conSent decree had been 
obtained fraudulently. lf that was so, it 
was open fcr the judgment-debtor to bring 
a suit to set aside the feciee on the ground 
of fraud. 

In fact the form in which this suit is 
brought, the conduct of the plaintiff, the 
elaborate care with which this trust deed 
has been drawn up, the fact that apparent- 
ly there escapes through its provisicns 
just this debt which is to be paid, leaves 
no doubt in our mind, under all the 
circumstances, that this was a sham and 
bogus transfer, there was no question of 
consideration, because there was no con- 
sideration passing from the one brother to 
the otLer; there was not here a genuine 
«consideration for the payment of the debt; 
«or a genuiue transfer of property; in conse- 
quence there was no genuine and real 
consideration which would prevent the 
application of 8. 53, Transfer of Property 
Act, which would enable us to hold that 
his transfer was in any way an honest 
«transfer by this judgment-debtor, so far 
as this judgment-creditcr was concerned. 
It may be that the plaintiff, the brother, 
the trustee in this deed, did not know of 
this particular debt, but in view of the 
manner in which this deed was drafted, 
we should say it was extremely probable 
that he did know. But this is not a case 
in which we are called upon .to consider 
whether there was a transfer in good faith 
for consideration because there was no 
consideration, This is a case where it 
appears to us it is clear para. 1 of sub s. (1) 
fs 53, Transfer of Property Act applies 
and para. 2 is of no avail. 


We therefore think, with all respect, that - 


the lower Oourts were wirong in their appre- 
ciation of the nature of this case, and that 
this is a suitewhich should have been dis- 
missed. The decrees therefore of the lower 
Courts must be set aside, the suit dis- 
missed, and the appeal allowed accordingly, 
with costs throughout. 
>. . Decrees get aside, 
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_ PATNA HIGH GOURT 
Criminal Revisions Nos. 79 and 80 
- of 1939 : 
March 17, 1939 
MANOHAR LALL, J. 
BABURAM SINGH AND 0THERS—- 
PETITIONERS 
versus 
EMPEROR—Oppositsg Party 

Penal Code(Act XLV of 1880),s. 147— Possession 
ordered and delivered to accused by Oivil Court— 
Accused must be assumed to be in possession—Duty of 
prosecution to prove subsequent actual dispossession 
of accused to secure conviction under s, 147. 

Where the accused had actually obtained posses- 
sion which was ordered to be and was duly delivered 
to him by the Civil Oourt, it must be assumed that 
he wasin actual possession and in order to secure 
conviction of the accused under s. 147, Penal Code, it 
is subsequently the duty of the prosecution to allege 
and prove that subsequent to the delivery of posses- 
sion complainants sgain dispussessed the accused and 
began to exercise acts of possession of their own, and 
it is not open to complainants to allege that they 
remained in possession notwithstanding the delivery of 
possession which was effected in their presence with- 
out putting forward a caseof actual dispossession 
thereafter. Juggobundhu Mukerji v. Ram Chander 
Bysack (1) and Thakur Sri Sri Radha Krishna v. 
Ram Bahadur (2), followed. [p. 893, cols, 1 & 2.] 

Or. Rs. from an order of the Sessions 
Judge, Shahabad, dated January 12, 1939, 
atirming the order of the First Class Magis. 
trate, Arrab, dated November 16, 1938. 

Messrs. P. C. Manuk and K. P. Varma 
(in Or. Rev. No. 79 of 1939), and Messrs. 
S. N. Sahay and K. P. Sukul (in Or. Rev. 
No. &0 of 1939), for the Petitioners, 

Mr. G. P. Shahi, for the Assistant Govern- 
ment Advocate, for the Crown. : 

Order—These are two applications on 
behalf of 16 persons who were convict- 
ed by the First Class, Magistrate of 
Arrah by his order dated November 16, 
1938, and sentenced under the provisions of 
8. 147 of the Indian Penal Code, to pay fines 
of varying amounts. Some of the peti- 
tioners were also convicted under ss, 393 
and 324 of the Indian Penal Code, but no 
separate sentences were passed under these 
substantive sections. Two appeals were 
preferred before the learned Sessions 
Judge of Arrah who disposed them of bya 
single judgment dated January 12, 1939. 
Tne learned Judge affirmed the convictions 
and sentences. 

A perusal of the judgment shows that the 
judgment deals entirely with the appeal of 
the 14 petitioners who are petitioners in 
Criminal Revision No. 79 of 1939 before this 
Court. While dealing with the appeals of 
the other two petitioners, namely Rekha 
Bania and Punit Abir, the learned Sessions 


Judge simply records in the order-sheo, ` 
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“Judgment delivered in Oriminal Appeal The accused based their claim on the 
No. 296 of 1938, this appeal, too, dismissed”. following transactions. They alleged that 
On reading the judgment, however, in the on December 5, 1917, the ancestors of 
concluding portion thereof I find tbe follow- Jainarain and others executed a simple 
ing statement : mortgage bond to secure a sum of Rs. 4 000: 
“On the igh paper Lam sak aha with ihe in favour of Kamta Prasad for 5 annas and 
«prosecution evidence an n a 8 ispu Li ii e : . FPA 
land kage cultivating possession of Prahlad Sao 5 pies interest in this Village, the security, 
and Mathura Sao, and the charges of rioting under included some other properties also This 
s 147, Indian Penal Code, has been proved against all Kamta Parsad is the master of the peti» 
the 16 appellants”. *tiorers. On June 13, 1931, the mortgagee 
Tt will be noticed, therefore, that the cases ` instituted a suit to enforce their security 
of all the accnsed have been considered and in that as they were bound to do, they 
as if they had asingle and same dtfence jmpleaded as defendants the tehandars of 
although it has been pointed out to me that fhe June 2, 193], that is’ tg say, the 
the defence of the two accused who have ¢omplainant’s party in the present case. 
preferred a separate application to this The suit was decreed “in due course and in 
Court numbered 80 of 1939 (whohad also 1933 the decree-hclder himself became the 
preferred a separate appeal before the auction-purchaser. Thereafter there were 
learned Sessions Judge) was entirely yaricus applications for obtaining delivery: 
different. , of possession and possession was duly 
The charge under s. 147 for which the delivered on December 25, 1933. The: 
petitioners have been convicted runs as learned Counsel for the petiti ners has 
follows : drawn my a'tention to Ex 9 and in partie. 
-“That you on or about August 15, 1938, at Mathura- ajar to the orders dated September 21; 
pur were members of an unlawful assembly and 1935 as b 25, 1935 hi h 
your common object was to prevent Mathura Sao to 33. an eptember . 29, 92 wale. 
plough his rekan land situated at village Mahura- unsistakably show tbat the decree h Ider 
pur". auction-purchaser prayed tothe Coart to: 
It is impossible to find out the detaila grant him delivery of prrsession cf the 
of the rehan land from the charge itself bakast lands including the crops thereon. 
and as I shall show in a moment it is But the Court was reluctant to order 
admitted that the rehan land is only apor- delivery of possession of the crops because 
tion of plot No. 655. Ordinarily such a tha details of the lands upon which thé 
charge would be m‘s'eading and prejndicixl crops stood were not supplied to the Court 
to the accused but on that ground alone . notwithstanding the order dated September 
as no ccmplaint on this score has been 9], 1935. On September 25, 1935, the 
mude whatsoever either in the trial Gourt Court passed an order that as the decree: 
or in the Appellate Court or bef re me, holder stated in his petition that he cannot: 
I am unable to quash the proceeding for give details of the crops or of the lands on 
that ground alone, But this has a relevant which the crops are standing and prays 
bearing on the matter which has resultedin that dakhaldehani may be ordered to be 
the conviction of the petitioners. issued for the lands but not for crops, the 
The case of the prosecution is that on prayer was allowed. The result of this 
their behalf on June 2, 1931, a usufractuary. order and the subsequent delivery of 
mortgage was taken from Jainarain Rai possessicn in pursuance of this order is that 
and others, the admitted proprietors of the decree-holder must be deemed to have 
5.annas and 5 pies in village Mathurapur. obtained actual possession cf the properly 
In this rehan anumber of properties were (but not of the crops) of which he had 
given in security including 45 acres ofa become the auction purchaser in 1933, in 
bakast plot belonging to the proprietors the presence of the rehandars. It was 
which bears No. 655 in the survey Record decided bya Full Bench of the Calcutta 
of Rights. The total area of this plot, as High Oourt as far back as 1880 in 
stated before me,is 75 acres which roughly Juggobundhu Makherjee v. Ram Chander 
equals 24 kathas. The case of the prosecu- Bysack (1) that delivery of possession by 
tion is that from that date the rehandars’ going through the process prescribed : by 
had continued in possession right up to the Civil Procedure Code is the*only way in: 
the date of occurrence, and that on that date, which the decree of the Court- awarding 
namely August 15, 1938, the accused came possession to the plaintiff can be enforced, 
in a body and forcibly interfered with the and asin contemplation of law, both parties 
ploughing which was teing peacefully must be considered as being Present at the 
carried on by the party of the complainant, (1) 5 O 584 (F B), - 
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time when the delivery is made, such a 
delivery must, as against the defendant, ba 
deemed ¢ quivalent to actual possession, as 
against third parties such symbolical posses- 
sion is of no avail, because they are not 
parties to the proceedings, but as against 
the defendants it is complete and can only 
be challenged if they can show that they 
subsequently dispossessed the plaintiff by 
receiving rents and profits or by exercising 
independent acts of possession on their own 
behalf. This decision of the Calcutta High 
Court was approved by their Lordships of 
the Judicial Committee in Thakur Sri Sri 
Radha Krishna v. Ram Bahadur (2) where 
their Lordships obserted as follows: 

“The High Oourt, following a decision of the Full 
Bench Juggobundhu Mukherji v. Ram Chandra 
Bysack (1) held that symbolical possession availed 
to dispossesa the defendants sufficiently, because 
they were parties to the proceedings in which it 
was ordered and given. This decision is one of 
long-standing, and has been followed for many years. 
Their Lordships see no reason to question it orto 


hold that this rule of procedure should now be 
altered”, 


I, therefore, have no hesitation whatsoever 
in holding tha! it must be assumed for the 
purpose of this case that the accused who 
are represented in Criminal Revision No, 79 
of 1939 had actually obtained possession 
which was ordered to be and was duly 
delivered to Kamta Prasad on December 25, 
1935. It was then the duty of the prosecu- 
tion to allege and prove that subsequent to 
the delivery of possession they again dis- 
possessed Kamta Prasad and began to 
exercise acts of possession of their own. 
The important evidence which could decide 
this matter would have been to show that 
the crops of 1937 were actually grown and 
removed by the accused; but on this there 
is no. trace of evidence-on the record. On 
the other hand the prosecution was alive 
tothis defence cf the accused when the 
Sub-Inspeclor was cross-examined in the 
course of this evidence as to whether he 
made any enquiry as to who grew the crops 
and removed them in 1937. The answer 
given bythe Sub-Inspector is inadmissible 
being hearsay. Iconclude that there is no 
evidence whatsoever that possession changed 
hands from December 26, 1935, the day after 
the delivery of possession, to August 14, 
1938, ths day previous to the cecurrence. 
The presumption must always be in favour 
of the rightful owner and it must be 
assumed in the absence of reliable evidence 


(2) 22 O W N 330; 43 Ind. Cas. 268; 16 ALL J 33; 23 
MLT26,4P LW 934M LJ 97;7 LW 149; 270° 
LJ 191; (1918) M W'N 163; 20 Bom. L R 592; A I 
B1917 P O 197 (PO. 
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to the contrary that Kamta Prasad who is 
the master of the accused in Criminal 
Revision No. 79 continued in pos8ession as 
the rightful owner of the property of which 
he had taken delivery of possession actually 
on December 25, 1935, in presence of the 
complainant till some time before the date 
of occurrence. 

I now come to the occurrence itself. The 
case of the prosecution as stated above was 
that tLe rehandar was entitled to remain in 
possession of 45 acres of plot No. 655 not- 
withstAnding the delivery of possession and 
that he cmtinced to be in possession 
thereof. I have already showa that it is 
not open tothe complainant to allege that 
they remained in pcssession notwithstand- 
ing tte delivery of possession which was 
effected in their presence without putting 
forward a case of actual dispossession there- 
after. The oral evidence, therefore, on this 
point shonid be looked into with great care 
and caution. In the oral evidence, as 
pointed out by the learned Sessions Judge, 
the complainant wanted to assert that they 
were in pcssession of the entire plot No. 055. 
This is clear from the quotations made by 
the trial Court in various p'aces in its judg- 
ment which is amply supported by the 
evidence upon the record; for instance at 
p.18 I find that the Sub-Inspector, who 
went to tke spot immediately while the 
occurrence was going on, saw ploughing 
going on in that field, which was clearly 
the plot No. 655. Another witness Batuk 
Pathak, who is the daffadar, also saw a 
crowd of 70 to 75 men’ collected in the field 
of Mathura and he found the petitioners 
trying to remove the ploughs. ‘There are 
other witnesses of the prosecution who 
speak to the same effect. It is clear from 
this, therefore, that the case which the 
prosecution wanted to establish was that 
they were in possession of the entire plot 
No, 655 and that they were engagedin the 
ploughing of that plot when the accused 
party came up armed in a body of 70 to 75 
and interfered with the ploughing. When 
the matter went up in appeal the learned 
Sessions Judge noticed this aspect of the 
case. Says the learned Judge: 

“It is next urged for the appellants that the survey 
plot No. 655 was 75 decimals in area, and out of this 
a portion measuring 45 decimale only was included 
in the rehan deed of Prahlad Sao and yet the ovi- 


dence of Mathura Bao is that the entire plot was 
cultivated by him”, 


The learned Judge deals with this argu- 
ment by stating 
“But the evidence of Mathura Sao shows that a 


portion measuring 15 kathas only (e045 decimals): 
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was in his podsession and was cultivated by him. 
He speaks of the entire plot but evidéntly he means 
the smaller, plot of 15 kathas.” 


In my opinion, this is not a correct way 
of dealing with the evidence on a vital 
point. The prosecution definitely embark- 
ed upon establishing that no delivery of 
possession was made of plot No. 655 and 
that they were in possession of the entire 
plot No. 655. Inthe sketch map prepared 
by the Sub-Inspector plot No. 655 is shown 
demarcated in 4 sub-plots. The southern 
sub-plot is marked A and the next is B. 
Then there is a small plot which is centered 
by a cross and tothe north of that there is 
another sub-plot marked O. In she margin 
the note states that “A, B, O found plough- 
ed" and against thecross “paddy seedlings 
in plot No. 655". It will be noticed that here 
also it is not stated which of these sub» 
plots was claimed bythe prosecution as 
being in their possession throughout or on 
that date. In the whole of the evidence 
there is no trace of any such specification, 
nor, a8] have already pointed out, there is 
any specification given in the charge. The 
result is that the prosecution is free to 
move about from any portion of plot No. 655 
in order to fasten the guilt upon the accused. 
In this state of record it was open to the 
learned Counsel for the appellants to 
argue, as he has done, that even if the pro- 
secution evidence is accepted in full it 
amounts only tothisthat ploughs were ob- 
structed on some portions of plot No. 655 ; 
but in the absence of any demarcation 
either on tke spot or-in the map or in the 
evidence it is impossible to show with cer- 
tainty that the accused were trespassing 
upon that portion of the plot which was 
wrongly or erroneously being claimed by 
the complainant's party. I agree with this 
contention and I hold that the prosecution 
has failed to show that the accused were 
animated by a common object of dispos- 
sessing the complainant's party from the 
rehan portion of plot No. 655. It may be 
that the complainants themselves were 
trespassing on other portions of plot 
No. 655 to which they had no claim what- 
soever either under the rehan deed or by 
virtue of their possession which was termi- 
nated by the order of a competent Oivil 
Court on December 25, 1935. 

The learned Advocate appearing for thé 
Crown argued strenuously that even if this 
Court comes to the conclusion that the 
accused party had some justification for 
going upon the land in the belief that the 
land was their own, it must be held tha} 
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they had no right to take the ‘law into 
their own hands by going in such large 
numbers armed with lathis and other 
weapons, because the thana was only at 
a short distance and the dajffadar 
and the Sub-Inspector could easily have 
been approached to interfere in the attempt 
of the complainant to trespass upcn the 
land of the accused. In other words the 
argument was that there is no question of 
right of private defence where time to have 
recourse to the public authorities is avail- 
able and where the Sanger to be averted is 
almcst trivial. The circumstances, however, 
in the present case disclose th&t the accus- 
ed party did not resert to any degree of 
violence. The injuries inflicted upon the 
complainant's party are stated by the learn- 
ed trial Court to be only a few scratches 
and ecchymoses on four persons chiefly be- 
cause there was not much resistance on the 
part of Mathura Sao who had readily yield- 
ed to the threats and aggressions of the 
accused party. But waatever the reason 
for the absence of any resistance on the 
part of the complainant may be, the fact 
remains that on the evidence, it cannot ba 
stated that the accused exceeded ihe 
right of resistance which was available 
to them when they found the actual tres- 
passers on their land. The Sub Inspector and 
the dajfadar fortunately arrived in time 
and nothing further could happea and 
did happen. In these circumstances I am 
of opinion, that the offence under s. 147 
has not been established either in view -of 
the fact that the possession was with the 
accused, and, therefore, the common object 
charged which was to plough the lands of 
the complainant has not been established 
and also because the accused could not 
be found guilty in these circumstances of 
taking the law into their own hands to 
such an extent asis prevented by the pro- 
visions of the Indian Penal Code. 

There remains the question of the indi- 
vidual charges; but in view of the trivial 
nature of ecchymoses aud scratches on four 
Persons on the side of the prosecution and 
keeping in view that the complainant's 
party had no right whatsoever to.be on the 
land which belonged to Kamta Prasad, the 
convictions under s. 323 and 324, must- 
also be set aside. : 

The result is that the application is 
allowed, the Rule is made absolute, the con- 
victions of the petitioners are set aside and 
the fines, if paid, will be refunded. 


' - Criminal Revision No, 80 of 1939. 


In Criminal Revision No, 80-of: 1939, the 
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case can be disposed of on a much shorter 
ground. I find no discussion in the judg- 
ment of the learned Sessions Judge of 
the case of these two petitioners. The 
defence of these two petitioners was that 
they had nothing to dowith. the land and 
that they had been impleaded on account 
-ofenmity. The trial Court in dealing with 
the case of these two petitioners at p. 24 
merely stated as follows : 

“Accused Rekha Bania and Punit Ahir have no 
case of their own. Rekha blows hot and cold in the 
same breath. He says that he was in his brother's 
field on the ay of occurrence and at the same time, 
he says he was not at the place of occurrenge. 
There was food reason for him to join in the com- 
mon object of the unlawful assembly. He hade mak- 
gui interest in some property of Mathurapur and 

e had actually made Pahlad (father of Mathura) as 
a party in amortgage suit. The Sub-Inspector says 
he was seen by him running from the place of occur- 
rence,” 

In my opinion, the evidence which I 
have just quoted and the other evidence 
in the caseis not sufficient to convict these 
two petitioners fcr the offence of rioting with 
which they have been charged. They may 
not have been in the neighbouring fields 
but they are not shown to have taken any 
prominent part whatsoever in the occur- 
rence. The judgment of the learned Ses- 
sions Judge with regard to these two peti- 
tionera is not in accordance with law, and 
having seen the evidence myself, 1 am 
not disposéd:to remand their case for re- 
hearing. 

In the result, therefore, the application of 
these two petitioners also is allowed, the 
Rule is made absolute, they are acquitted, 
of the offences with which they are charged, 
and the fines, if paid, will be refunded. 

8. Convictions set aside. 


$ NAGPUR HIGH COURT 
Second Oivil Appeal No. 507 of 1936 
November 29, 1938 
PoLLOOK, J. 
SARJABAI—ApreLuant . 


versus 
BHAGWANJI NAGOJI DHANGAR 
AND ANOTHER— RESPONDENTS 

Pre-emption-—Suit for—Decree in favour of 
plaintiff in terms of O. XX, r. 14, Civil Pro- 
cedure Code (ActV of 1908)—Right of plaintiff 
to appeal whether or not he has made payment 
of pre-emptive price within period fixed by Court 
Appellate Court, if can vary both price and 
pertod, 

Where ine pre-emption suit, the plaintiff has 
obtained a decree under O.XX, r. 14, Oivil Pro- 
cedure Code, he can appeal within limitation 
prescribed by the Limitation Act, whether or not 
he has paid the pre-emptive price within the 
period fixed by the Court. He can challenge by 
‘way of an-appeal both the price of pre-emption 
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fixed andthe time allowed for payment and the 
Appellate Court has power to vary both the price 
and the period. The Appellate Court in suits for 
pre-emption has power to extend tħe time fixed 
for payment and unless there is some valid reason 
for adhering to the time fixed in the first Court, 
the Appellate Court, should itself fixa fresh date 
for payment. It isnot, however, bound to do so, 
but it may do so. Kodat Singh v. Jatari Singh 
(1) and Jaggar Nath Pande y. Jokhu Tewari (2), 
relied on, Jowad Hussain v. Gendan Singh (3) 
and Parashram v. Pandit Umrao Prashad (4), 
referred to. 

S. O. A. from the appellate decree of the 
Court of the Additional District Judge, 
Yeotwhal, dated July 31, 1936, in Oivil 
Appeal No. 15 A of 1935, modifying the 
decree of the Court of the Subordinate 
Judge, 2nd Class, Darwha, dated March 29, 
1935, in Civil Suit No. 16-A of 1934. 

Mr. V.V. Kelkar, fcr the Appellant. 

Mr. D.Y. K. V. Brahma, for Respondent 
No. 2 and Ex parte against Respondent 
No. 1. 

dJudgment.—The plaintiff sued to pre- 
empt a field that had been sold for an 
ostensible consideration of Rs. 3,000. The 
lower Courts have held that that was not 
a fair consideration and thatthe plaintiff 
is entitled to pre-empt it at the market 
value, which has been found to be Ra. 2,000. 
The plaintiff, who pleaded that the market 
value was Rs. 1,500, has appealed against 
that decision but the finding is purely one 
of fact and that must be accepted in second 
appeal. The decree of the first Oourt, 
which wag in the form prescribed in O. XX, 
7.14 0f the Oivil Procedure Code, directed 
that the plaintiff should deposit Rs. 2,000 
in Court on or before April 29, 1935, and 
that in default of making such deposit his 
suit should stand dismissed. No deposit 
was made. The lower Appellate Court 
dismissed the plaintiff's appeal on July 31, 
1936. Tt did not consider, and the question 
was apparently not raised, whether the 
plaintiff should be granted further time in 
which to make the required deposit. 

It has been argued that when the lower 
Appellate Court decided the appeal, there 
was no subsisting decree from which an 
appeal could be preferred because in the 
absence of any deposit the plaintifi's suit 
then stocd dismissed. That argument has 
been dealt with in Kodai Singh v. Juisri 
Singh (1), where Straight, J. said: 

“Strictly speaking. the exact decree which stood 
at the date of the plaintifi’s fling his appeal was 
that of dismissal of his suit by reason of his having 
failed. to deposit the Rs.799 within 15 days, and 
had he appealed against it on that footing, he might- 
have raised questions as to the propriety of the 
first Court's finding on the matter of price and the 
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ime allowed him within which to pay the 
amount into Court. I think, therefore, in this case 
it must be'taken that there was a decree from 
which an appeal could be entertained, and that the 
plaintiff wes entitled to get a determination of the 
question of price, which, when decided, might pro- 
perly guide the Judge's conclusions upon the further 
point as to whether the time allowed by the first 
Oourt was reasonable.” h : f 
. The point was further considered in 
Jaggar Nath Pande v. Jokhu Tewari (2), 
where it was remarked: - 

“There is no doubt that a plaintiff who has ob- 
tained a decree under s. 214, (now O. XX, r. 14), 
can -appeal within the period prescribed by the 
Indian Limitation Act, 1877, for his appeal, wRether 
or nothe has made the payment on or before the 
day fixed, and on his appeal, the Appellate Court 
if it sees fit so todo, may extend the time within 
- which the pre-emptive price is to be paid and fix a 
day itself.” , 

Where a decree has been passed against 
the plaintiff, I can see no reason on prin- 
. ciple why the plaintiff should not challenge 
both the price of pre-emption fixed and 
the time allowed for payment and why an 
Appellate Court should not have power to 
vary both the price and the period. : 

In Jaygar Nath Pande v. Jokhu Tewari 
(2), it was, however, remarked that a 
plaintiff ina pre-emption suit could not 
have the power of hisown accord to effect 
the stay of the execution of a decree which, 
by reseon of the pre-emptive price not 
having been paid on or before the day 
fixed, had become a decree in favour of 
the defendant, and that an appeal by iteelf 
would not extend the time fixed for pay- 
. ment, Their Lordships of the Privy Coun- 
cil pointed out in Jowad Hussain v. Gendan 
Singh. (3), that when an appeal is preferred, 
ithe final decree is a decree of the Appellate 
Court, and in accordance with that deci- 
sion, Macnair, J. O., held in Parashram v. 
Pandit Umrao Prashad (4), that when an 
appeal from a preliminary mortgage decree 
is preferred and dismissed, the Appellate 
Court must pass a fresh decree fixing a 
fresh date for payment. There is perhaps 
no very close analogy between suits for 
preemption and suits on mortgages, but 
it seems to methat the Appellate Court in 
suits for pre-emption has power to extend 
the time fixed for payment and that unless 
- there is some valid reason for adhering to 
the time fixed in the first Court, the Appel- 
late Court should itself fix a fresh date for 

(2) 18 A:223; A W N 1896, 43. . 

(3) 6 Pat. 24; 98 Ind, Cas. 499; AIR 1926 P C 93; 
§81A-197;24 AL J 765; (1926) M WN 591; 440 L 
.J 63) 3 OW N690;24 LW 394;7P LT- 575; 31 
.OW N 58; 51 ML J 781; 28 Bom. L R 1395; 53 IA 
-197 (P O). 

. (4) .29 N.L R 190;.147 Ind, Cas, 699; A IR 1933 
Nag. 236; 6 R N 138. a, 
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payment. Ido nct say that itis beund to 
do so, but I think that it may doso, Here 
the point was never considered at all, and 
Ido not think that the lower Appellate 
Court intended to pass a decree that was in 
effect a decree dismissing the plaintiff's suit. 

The ‘appeal, therefore, succeeds ta this 
extent, that the plaintiff is allowed until. 
December 23, 1938, in which to make the 
required deposit of Rs. 2,000 ; otherwise the 
appeal will stand dismissed. (osis of both’ 
parties in this appeal will be paid by the, 
appellant, Counsel's feg Rs. 15. 

D. Appeal partly allowed. 





e 
- PATNA HIGH COURT. 
Civil Revision No. 621 of 1938 
March 30, 1939 f 
NEA f Wert, J. a NGGAE 
MIR SYED HUSAIN—Dsroese-HoLpER _, 
— PETITIONER i 
versus 
RASOO SINGE AND GTHERS— 
JUDGMENT-DERTORS— OPPOBITE Party. 
Civil Procedure Code (Act V of 1909), s. 115—- 
Court imposing on decree-holder an order which it 
had no jurisdiction to make at time of order— 


Relief should be granted in revision. 

When Oourt has imposed on a decree-holder añ 
order tothe effect that a portion only of the 
holding should be sold, at a time when the pro- 
visions relating to that matter of the amended 
Bihar Tenancy’ Act were not enforced, and thus 
the Court had no jurisdiction’ to ‘make such an 
order, the decree-holder should be given relief in 


revision by setting aside the order. 

O.R. from an order ofthe Munsif of 
Jamui, dated July 26, 1938," ` 

Mr. Syed Ali Khan, for the Petitioner. 

Messrs. Ramnandan Prasad and Girija- 
nandan Prasad, for the Opposite’ Party. | 

Order.—This Rule is directed ‘against 
the order of the Judge dismissing an 
execution case for want of prosecufion. 
My mindhas changed “very considerably 
with regard to the matter’ during 
the argument, but I have come to the 
conclusion that having regard to the fact 
that the Court imposed on` the decree- 
holder an order, which it had no jurisdic- 
tion make on July 9, that is to say,a 


‘portion only of the holding should be sold 


at atime when the provisions ‘relating to 
that matter of the amended Bihar Tenancy 
Act were not enforced, the decree-holder 
should have some relief in this case.’ : 

1 would, therefore, set aside the order of 
the Judge of July: 26, 1933, bus the ` peti- 


tioner- must pay-the costs of the respondents 


to this application, hearing fee two gold 
Mohursy. f i ; 


OBI) Sous `- _ Order accordingly, : 


1939 


| ALLAHABAD HIGH COURT 
tivil Revision Application” No 58 of 1937 
January 4, 1939 
: BeNnNET AND Ganga Natu, JJ. 
JANG BAHADUR SINGH—PLAINTIFE — 
, APPLICANT 
i i versus 
JHANDER BALI SINGH AND ANOTHRR— 

Dzrgxpants—Opposite Party 

Negotiable Instruments Act (XXVI of 1881), ss. 8, 
43—'Holder’ in 8.8, whe is—Pro-note payable to 
arder, transferred by sale without endorsement— 
Pransferee, whether holdergunder s 43—Whether 
an claim right? of holder for consideration. 

The holder in s. 8, Negotiable Instruments Act, 
4 a person to*whom there has been negotiation by 
endorsement and delivery in a case where note is 
wayable to order and not a person who has merely 
acquired rights under a sale-deed, In the case 
herefore of 8 promissory . note payable to order, 
here must be an endorsement and in the case ofa 
“romissory note payable to bearer, there need not 
„o an endorsement, 

Where a pro-note payable to order is transferred 
ay sale-deed without any endorsement in favour of 
he transferee, the transferee is not a holder within 
he meaning of s. 43, Negutiable Instruments Act, 
and he cannot claim the right of a holder for 
sonsideration under that section. Parsotam Saran 
r. Bankey Lal (4), relied on, Hazari Lal v. Tulshi 
Mam (2), distinguished. 

i CO. R. App. against an order of the Small 
Jause Oourt Judge, Azamgarh, dated 
Jetober 30, 1936, : 


‘Mr. Shambhu Prasad. for. Mr. 
Mr. K. L. Misra, for the Opposite Party. 
Bennet, J.—This is a civil revision by 

a plaintiff against a decree of the Smail ` 


‘Oause Court dismissing his suit. On July 1, . 


1933, a promissory note was executed by ` 
defendant No, 1, 
Kavour of defendant No. 2, Ranbaj Singh, : 
„purporting to be for Rs. 2U0in cash. On 
February 14, 1936, defendant No. 2 executed 
«a Sale deed of this promissory note in favour 
of the plaintiff but no endorsement was. 
made by defendant No. 2in favour of plaintiff 
on the back of the note and no endorsement 
of any kind. The defence was as “follows: : 
Ranoaj Singh has a daughter, Musammat 
Phulbasi Kunwar, who was married to 
the brother of defendant No, 1 and the 
brother is apparently dead. Thera are two 
daughters, issues of this marriage. A suit. 
was brought by Musammat Poulbasi Kunwar. 
for maintenance against defendant No. 1. 
and a compromise was executed in that. 
suit by. whioh defendant No. 1 agreed to 
maintain Musammat Poulbasi Kunwar.. It. 
is found, and is common ground that7 or 
8 days before this compromise the pros. 
missory note in suit was executed by ‘defend- 
ant No. 1 in favour of defendant No, 2, The 
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Sh Siva . 
Prasad Sinha, for the Applicant. : 


Ohander Bali Singh, in ` 
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case for defendant No. 1 was that he execut- 
ed this promissory note not for any cash 
consideration but as security that He would 
carry out the compromise of maintenance 
of Musammat Phulbasi Kunwar and the . 
compromise agreeing to meet the expenses 
of the marriages of her two daughters. 
The Court below has found that this defence | 
is correct and that the promissory note in 
suit was not executed for any cash con- 
sideration but was merely executed as 
security. The Court therefore dismissed . 
the suk of the plaintiff. In revision the. 
ground is taken that plaintiff was a holder 
in due course and was entitled to a decree 
even if the promissory note was without 
consideration. “This argument is based on . 
the provisions of s. 43, Negotiable Instru- 
ments Act, XXVI of 18x1. That section: 
provides as follows: 

“A negotiable instrument made, drawn, accepted, 
indorsed or transferred without consideration, or 
for a consideration which fails, creates no obliga- 
tion of payment between the parties to the transac- 
tion. But if any such party has transferred the 
instrument with or without indorsement to a 
holder for consideration, such holder, and every . 
subsequent holder deriving title from him, may, 
recover the amount due on such instrument from 
the transferor for consideration or any prior party’ 
thereto, ” ~ 

“The question arises whether it can be' 
said that the plsintif is a holder for con- ` 
sideration. Learned Counsel relies on™ 
s.8. Ins. 8 it is laid down at follows; ne 

“The ‘holder’ of a promissory note, bill of ex-* 
charge or cheque means any person entitled in his- 
own name to the possession thereof and to receive ; 
or recover the amount due thereon from the parties , 
thereto. ` ; 

“Where the note, bill or cheque is lost or des-’ 
troyed its holder is the person so entitled at the: 
time of such loss or destruction. z 

but this section merely states what are. 
the rights of a, holder and does not tell us ` 
how a nolder comes into existence.. For the, 
creation of a holder, we must refer to ss. 14. 
and 15 which provide as follows :— 

Section 14—-When a promissory note, bill of 
exuhange, or cheque is transferred to any, person, 
so as to constitute that person, the holder thereof, 
the instrument is said to be negotiated, ke hi 

Section l9.—When the maker or holder of a- 
negotiable instrument sigus the eame otherwise. 
than as such maker for the purpose of negotiation, 
on the back or face therevf, or on a slip of paper 
annexéd there.o, or Bo signs for the sume purpose 
a stamped paper intended to be completed as a 
negotiable instrument, he is said to indorse the’ 


my 


game, and is called the ‘indorser, y 


These. sections show that a holder is. 
created by endorsement and negotiation. 
if tne promissory note, bill of exchange ur 
a cheque is payable, as in thé present case, 
to order, 8. 46 applies which provides as 
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follows : 

“Subject to the provisions of s. 58, a promissory 
note, bill of exchange, or cheque payable to order, 
is negotiable by the holder by endorsement and 
delivery thereof, 


This shows that for a promissory note 
payable to order, there must be negotiation 
by endorsement and delivery. If on the 
* other hand the promissory note was payable 
to bearer, the delivery would be sufficient 
as is provided by s. 47. It is for this 
reason that the words occur in 8. 43 

“But if any such party has transferred the 


instrument with or without indorsement to a 
holder for consideration ....... i . 


Sections 47 and 48 occur in Ohap, IV “Of 
Negotiation” and s. 46 states 
“A promissory note, bill of exchange or cheque 


payable to bearer, is negotiable by the delivery 
thereof. 


A gromissory note, bill of exchange or cheque 
payable to order, is negotiable by the holder by 
indorsement and delivery thereof.” 


It follows therefore from these definie 
tions that the holder in s. 3 is a person to 
whom there has been negotiation by endore 
sement and delivery in a case like the 
present, and not a person whohas merely 
acquired rights under a sale-deed. In the 
case therefore of a promissory note payable 
to order, there must be an endorsement and 
in the case of a promissory note payable to 
bearer, there need not be an endorsement. 
A cheque is also governed by the same rule. 
The point has been before the Courtin a 
previous ruling, Parsotam Saran v. Bankey 
Lal (1). It was held there that a transferee 
under asale-deed of a promissory note is 
not a holder therevf within the meaning of 
s. 8 Negotiable Instruments Act, and 
cannot enforce the rights conferred on the 
holder by s. 43 of that Act. In that case 
it was held that the instrument was not 
negotiated and that the mere note on the 
back of 
amount due under it had been transferred 
to the plaintiff by means of a sale-deed 
Was not suflicient to constitute negotiation. 
in the present case there is not even a note 
on the back of the instrument that there 
has been any transfer by the sale-deed. 
Learned Oounsel for the applicant refer- 
red. to an earlier ruling, Hazari Lal v. 
Fulshi Ram (2). In that ruling there had 

"been a transier of a promissory note to 
the plaintiif by a registered sule-deed. It 
was not stated whether or not the note had 
been endorsed in favour of the plaintifi and 
thie question was not raised in argument. 
The ruling, therefore, is no authority on the 

Q) A 11985 All. 1041; 159 Ind. Cas. 788; 1936 
A L J 454; 1985 A LR 1192;8 R A £09, 

(2) 12 AL J 481; 19 Ind. Cas. 687, 
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point now before us. Following tke ruling 
first mentioned, we hold that there has been 
no negotiation in favour of the plaintiff of 
this promissory note, and therefore the 
plaintiff is not a holder within the meaning 
of s. 43, Negotiable Instruments Act, and 
he cannot claim the right of a holder for 
consideration under that section. Learned 
Counsel suggested that the plaintiff might 
get a decree against his vendor, defend- 
ant No. 2.. No doubt the plaintiff did ask 
for an alternative relief against defend- 
ant No. 2 in the plaing, butin the grounds of 
revision no such ground has been advanced. 
We therefore consider that the point cannot 
now be raised. For these reasons we dis- 
miss this application in revision with costs. 


B. Application dismissed. 





CALCUTTA HIGH COURT 
Criminal Revision No. 1293 of 1934 
December 22, 1938 

.. Enatray, J. 
Srimatt INDU BALA DEVI—PETITIONER 
versus 
SATOHID PROSAD—Opposits Party 

Criminal Procedure Code (Act V of 1898), s. 488 
(8)—Maintenance application in Court of Presidency 
Magistrate—Opposite party working for gain within 
his jurisdiction but not having permanent residence 
there—Jurisdiction of Presidency Mugistrate to deal 
with application. 

In s. 488.(8), Criminal Procedure Oode, the ex- 
pression “ where he resides or is or where he last 
resided with his wife” is sufficiently wide to confer 
jurisdiction upon the Chief Presidency Mogistkate 
in a case in which the opposite party-<works for 
gain within the jurisdiction of his Court, even 
though he may not have a permanent residence 
within such jurisdiction, .. +. 
Mr. Asoke Nath Mukherji, for the Peti» 
tioner. : 

Messrs, Satindra Nath Mukherji and 
Samarendra Nath Mukherji, for the Oppo- 
site Party. 

Order,—In this case the petitioner filed 
an application for maintenance under 
s. 488, Oriminal Procedure Oode, in the 
Court of the Ohief Presidency Magistrate, 
Calcutta. Her case was that her husband 
was employed under the Bengal Home Indus- 
trial Association at No. 42, Chowringhee 
Road, Calcutta, on asalary of Rs. 100 per 
mensem, and that he had neglected to 
maintain her. She maintained that his 
present total income amounted to about 
Ks. 3L0 per mensem. 

The learned Chief Presidency Magistrate 
rejected the petitioner's application on the 
ground that he had no jurisdiction to enter- 
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ain-it. ‘In his order he stated with refers 
meca to the construction of s. 488 (8), 
Jriminal Procedure Code : 

“In my opinion, ‘is' refers only to cases where the 
‘pposite party may have no permanent residence, 
sub only .2 temporary residence If he has a per- 
manent residence, the Gourt within which’ that is 
situated is the proper foram,” 

Admittedly, in this case, the opposite 
atty has a permanent residence within 
he jurisdiction of the Police Magistrate of 
Alipore. The only point for ccnsideration, 
herefore, is whether or not the language 
which has been used iñ sub-s. 8 of s. 488, 


Yriminal Procedure Ccde, is sufficiently e 


‘vidé to confér upon the Chief Presidency 
Magistrate jurisdiction to deal with an 
application of this sort,in view of the fact 
hat the opposite party is employed under 
he ‘Bengal Home Industrial Associa- 
ion -within the jurisdiction of the 
Yhief Presidency Magistrate. In my 
‘lew, the intention of the Legislature 
m using the words, “where he resides or is, 
wr where he last resided with his wife, in 
ub-s. 8 of s. 488 of the Code was to make 
% as easy as possible for an aggrieved 
„erson to obtain a maintenance under the 
wrovisions of thissection. Obviously, it was 
atended in the first place to confer juris- 
Xiction upon the proper authorities within the 
Wistrict in which the permanent residence 
« home of the opposite party happened to 
«e situated. But, in my view, by using the 
“erds .“or is” the further intention. appears 
yhave-been that proceedings might also 
46 takeri‘against opposite parties, who had 
© permanent residence within the juris- 
iction of the Magistrate concerned, but who 
night be easily found there.. This expres- 
ion is certainly, in my opinion, sufficient- 
“ ‘wide to` confer jurisdiction upon the 
hief Presidency Magistrate in a case in 
hich the opposite party works for gain 
“ithin the jurisdiction of his Court, even 

sugh he may not have a permanent, 
asidence within such jurisdiction. 

In this view of the case the order of the 
sarned Chief Presidency Magistrate, dated 
*ctober 21, 1938, is set aside, and he is 
lirected to deal with the petitioner's appli- 
ation according to law. The Rule is made 
solute in these terms. 


D. Rule made absolute. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1530 of 1935 
December 7, 1938 ii 
BENNET AND VERMA, JJ. 
Musammat SHAYAM PEARE — 
DEFENDANT— APPELLANT 


VETSUS 
RAM AUTAR SINGH—PrarntTirr— 
RESPONDENT 
Limitation Act (IX of 1908), as. 4, 20 —S. 4, if can 
be snvlored to eatend period prescribed under 
8 


Section. 4 cannot be employed to extend the pre- 
scribed period under s 20, Limitation Act. 

The plaintiff sued on October 4, 1933, on the basis 
of a promissory note dated September 13, 1927. 
He relied on a payment made on October 4, 1930, 
as saving limitation. The date on which the pay- 
ment was made was more than three years from the 
date of the promissory note, but the plaintiff relied 
on the provisions of s. 4, Limitation Act, for the 
purpose of extending the pariod of limitation : 

Held, that the plaintiff could not employ s. 4 to 
extend the period of limitation prescribed bys. 20 
and hence the suit was time-barred. Maqbul Ahmad 
v. Onkar Pratap Narain Singh (1), Puran Chand v. ' 
Abdullah (2) and Shankar Lal v. Rana Lal Singh 
(4), relied on, Abdul Ghani v. Chiranji Lal (3), . 
not followed. 


S. CO. A. from a decision of the Sub Judge, 
Barelly, dated August 30, 1935. 


Mr. B. Malik, for the Appellant. 
Mr. G. S. Pathak, for the Respondent. 


Bennet, J.—In. this case the plaintiff 
sued to recover Ra. 1,275 on the basis ofa 
promissory note. dated. Ssptember 13, 1927, 


-executed by Ram Sarup deceased, who was - 


the husband of the defendant, Musammat - 
Shyam Peari. The trial Court dismissed ` 
the suit on the ground that no suit lay on 
the promissory note. An appeal was taken `` 
and the plaintiff's case was decreed on 
August 30, 1935. The defendant has 
brought an appeal on several grounds but 
the only ground which has been argued 
is the ground of limitation. The facts are © 
that the plaintiff relied on a payment of 
Rs. 20 made on October 4, 1930, as saving 
limitation and he brought the suit on 
October 4, 1933. The date on which the 
payment was made was miore than three 
years from the date of the promissory note, 
that ie September 13, 1927, but the plaintiff 
felied on the provisions of 8.4, Limitation 
Act. Nows. 4 states : 

“Where the period of limitation prescribed for any 
suit, appeal or application expires on a day when 
the Court is closed, the suit, appeal or application 
may beinstituted, preferred or made on the day that 
the Court re-opens.”’ 

There has been a ruling of their Lord- 
ships of the Privy Council subsequent to 
the filing of the present suit, Maqbul 
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Ahmad v. Onkar Pratap Narain Singh (1). 
In that . case the plaintiff had obtained a 
preliminary decree and he bad to make an 
application for a final decree within a cere 
tain period. The Civil Courts were closed 
for vacation on the date on which this 
. period expired and if he had applied to 
the correct Court, he would have been within 
limitation under the provisions of s. 4, 
Limitation Act. Unfortunately for him he 
applied to the wrong Oourt and he was 
then referred to the correct Court and later 
filed his application there. The plaintiff 
therefore desired to combine the benefits 
of ss, 14 and 4. Their Lordships held that 
this could not be done and they observed 
on p. 24b*: “Thelanguage employed in 
s. 4 indicates that it has nothing to do with 
computing the prescribed period.” On that 
dictum, s. 4, cannot be employed in the 
peresent case to extend the prescribed 
period under s. 20, Limitation Act. This 
view of the law has also been taken ina 
tuling of this Bench, Puran Chand v. 
Abdullah (2), where there was a similar 
question ef a payment on a promissory note 
made during vacation after the period of 
limitation has expired and the period 
expired during that vacation. No ruling 
has been shown to the contrary except the 
ruling of a learned single Judge of this 
Oourt in Abdul Ghani v. Chiranji Lal (3). 
That ruling was disapproved of ina Fall 
Bench ruling of this: Court, Shanker Lal v. 
Rana Lal Singh (4). -For these reasons we 
held that this suit has been brought after 
the period of limitation had expired and 
must fail, But the suit was brought in 
1933 when the only ruling available was 
that in Abdul Ghani v. Chiranji Lal (3), 
which was in favour of the plaintif. 
Another point is that by the payment in 
question the plaintiff was induced not to 
bring his suit, whereas if he had known 
that ihe view of the law was going to be 
altered, he would doubtless have tied his 
suit.on October 4, 1930, when he could have 
had the benefit of filing the suit under 


(1) 57 A 242; 155 Ind. Cas, £03; AI R 1935 P O 
85; 62 IA 80; 1935 O W N 527; (1935) M W N 438; 
7 R P O Wl; 41 L W 629; (1935) A L J 578; 33 
O W N 640; 68 ML J 665; 6L OLJ 267; 31 P L 
R 395; 37 Bom. L R 533 (P O). 

(2) A I k 1938 All. 606; 178 Ind. Cas. 668; I LR 
(1938) All, 861; 1935 AL J 1183; 1938 A LR 870; 
11R A 310, 

(3) 49 A 726; 102 Ind, Oas, 111; A I R1927 All. 
597; 25 AL J 589. 

(4) 1938 A L J 252; 175 Ind. Cas, 556; AI R 
1938 All, 217; I L i (2938) all, 363; 10 R A 692; 
1938 A L R 445 (F B). 
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s: 4, Limitation Act. Under these cireume 
stances we allow the appeal, but direct that 
the parties should pay their costs through- 
out. The suit of the plaintiff is dismissed, 


8, Appeal allowed. 


wis 


LAHORE HiGH COURT 
Letters Patent Appeal No. 141 of 193/ 
March 10, 1938 
ADDISON AND DIN MOHAMMAD, JJ. 
PEOPLES BANK or NORTHERN INDIA 
(in LIQUIDATION), LAHORE—DEGBEE-HOLDER 
— APPALLANT 
versus 

Messrs. DURGA DASS-BHAGWAN DAS, 

:KASUR, Jup@MENT-DEBTORS AND ANOTHER 
— RESPON DENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 57—Decree-holder obtaining warrant of attach- 
ment of movables of judgment-debtor—Bailiff on 
being informed on spot that property was already 
sold, submitting report to that effect—Case directed 
to be consigned to record-room—fresh application 
for execution, held not barred, : 

On an application made by the decree-holder, ® 
warrant of attachment of certain movable property 
belonging to the judgment-debtor was issued an 
when the bailiff went to the spot accompanied by 
the decree-holder's representative, he was informed 
that the property had already been sold. On a 
report being submitted by him to that effect, the 
execution Court made an order that the case be 
consigned to the record-room as the decree-holder's 
representative had not gotthe property attached: 

Held, that the ‘inability on the part of the 
decree-holder to get the property attached did not 
amount to a default contemplated by O.. KAI, r. 51, 
Uivil Procedure Uode, The consignment of the 
execution case to the record-room, therefore, did. 
not amount to a dismissal of the application. 80 
as to attract the penal provisions of 7. 97 of 
O. XXI, Civil Procedure Code, and this being £0, 
the fresh application for execution presented by 
the decree-holder could no be barred. Messrs. Durga 
Das-Bhagwan Das v. Peoples Bank of Northern India, 
175 Ind, Vas, 801, Reversed, Ayyappa Naicker 
v. Thayammal (4), distinguished, Venkateswarayan 
v. Aswatha Narayan (l), Venkatasuobiah v. Subbiah 
(2) „and Bijat Saran Sahi v. Deo Kishen Prasad (3), 
relied on, $ i 

L. P. A. against the judgment of Mr. 
Justice Bhide, reported in 175 Ind. Uas. 601. 

Mr. Bhagwat Dayal, for the Appellant. | 

Din Monammag, J.—The facts of this 
case have been fully set out in the judg- 
ment under appeal and need not be recapi- 
tulated. The sole question now before us 18 
whether tue application for execution 
presented by the decree-holderon August 
19, 1936, can proceed. ‘l'ne judgment-debtor 
contends tuat it cannot, imasmuch as no 
application fur attacument nas been made 
along with it, while the _decree-holder 
maintains that it can, inasmuch as the 
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Property sought to be sold was once before 
attached in 1933 and that that attachment 
subsists. Bhide, J., from whose decision the 
present appeal has been preferred, has held 
that although the application for execution 
submitted by the decree-holder in 1933 
ended in a compromise and the attachment 
consequently did nct cease, the default of 
the decree-holder in connection with the 
subsequent application submitted by him 
on November 20, 1935, and decided by 
the ezecution Court on January 31, 1936, 
put an end to the Attachment and that 
therefore no fresh application could be 
made without first applying for the attach- 
ment of the property in question. It is 
necessary to determine therefore whether 
any such default was committed by the 
decree-holder in relation to the application 
dated November 20, 1935, as is contem- 
plated in O. XXI, r. 57, Oivil Procedure 
Code. This Rule reads as follows: 

,,\Where any property has been attached in execu- 
tion of a decree but by reason of the decree-holder's 
default the Oourt is unable to proceed further with 
the application for execution, it shall either dis- 
miss the application or for any sufficient reason 
adjourn the proceedings to a future date. Upon the 


kina, ae of such application, the attachment shall 
ease, i 


This Rule obviously contemplates the 
-happening of two events before the 
application can be dismissed: (i) the 
aftachment of the property and (it) the 
decres-holder's default which disables the 
Oourt from proceeding further with the 
application. What happened in this case 
was thatonan application made by the 
decree-holder a warrant of attachment of 
certain movable property belonging to the 
judgment-debtor was issued and when the 
bailiff went to thespot accompanied by 
the decree-holder's representative, he was 
informed that the property had already 
been sold. On a report being submitted by 
him to that effect, the executioa Court 
made an order that the case be consigned 
to the record-room as the decree-holder’s 
representative had not got the property 
attached. This obviously was the only 
défault attributed to the decree-holder. 
Considering, however, that the property was 
already under attachment and that that 
attachment was perfectly legal and valid 
and was subsisting on the date when the 
bailiff went there with the decree-holder, 
it cannot be reasonably said that in not 
getting the property attached the decree- 
holder made any default. He was not 
expected to.do what already had been done 
and in failing todo an unnecessary thing, 
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he could not be accused of any laches:or 
negligence within the meaning of r. 57. 
The consignment of the execution case to 
the record-room therefore did not amount 
to a dismissal of the application so as to 
attract the penal ‘provisions of s. 57 and 
this being sn, the fresh application pre-° 
sented by the decree-holder could not be 
barred. Covnsel for the appellant has 
referred to Venkateswarayuan v. Aswatha 
Narayanan (1), Venkatasubbiah v. Subbiah, 
28 Ind. Oas. 62 (2) and Bijai Saran Sahi 
v. Dec Kishen Prasad (3) and, in our view, 
these judgments lend a good deal of support 
to his contention. In Venkateswarayyan v. 
Aswatha Narayanan (1) the following 
remarks are pertinent: i 

“No doubt the first six words of the section 
“where any property has been attached” are 
literally satisfied in the present case. But, we are 
not prepared to hold that such literal satisfaction 
is sufficient. It seems to us that the sectionas a 
whole is applicable only to cases, in which the 
stage of attachment has been passed and in which 
the Court is conscious that the next stage is 
intended and is not applicable to an abnormal 
case, such ag that before us, where no one con- 
cerned, neither the party nor the Court, was con- 
scious of the true facts and where, if there was in 
fact an attachment, the party and the Court were 
not aware of it and were proceeding as though 
there were none.......he order in respect of which 
default is contemplated, must clearly be one, 
which could be made after attachment, not one, as 
here appropriate only before it. Taking this view, 
we hold that O. XXI, r 57, was not applicable to 
the present case or to the order of dismissal now 
under consideration at all.” 

In the present case, too, as stated above, 
both the Court and the decr e-holder were 
under a misapprehension that the previous 
attachment did not exist aid that afresh 
att chmeot was necessary and learning 
that the property had been already sold by 
the judgment-debtor, the only order that 
was made by the Court was that inasmuch 
ag the decree-holder had failed to get the 
property attached, the case should be cone 
signed to the record-room. This inability 
on the part of the decree-holder to got the 
property attached does not, in our view, 
amount to a default contemplated inr. 57, 
In Venkatasubbiah v. Subbiah, 28 Ind. Oas. 
62 (2) which again is a case from the 
Madras High Court, the head-note reads as 
follows: 

“Under O. XXI, r. 57, a previously existing attach- 
ment ceases to exist on the dismissal of an appli- 
cation for execution only when the circumstances 
required by the rule are established. 


(1) A I R 1923 Mad. 703; 75 Ind. Oas. 491; 45 M L 
J 315; (1923) MW N 529. 

(2),28 Ind. Gas. 62; AIR 1915 Mad. 885, 

(3) 48 A 698; 97 Ind, Oas. 102; AIR 1926 All, 
734; 24 A LJ 901. 
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The object of the Rule is to prevent the continu- 
ance of an attachment for an indefinite period on 
the practice of ‘striking off an application for 
execution previously in vogue for statistical purposes 
and the operation of the Rule must, therefore, be 
corfined within the smallest possible limits.” 

In Bijai Saran Sahi v. Deo Kishen 
Prasad 3) it was oLserved: 

“The Rule incorporated in the Code (r. 57 of 
O. XXI) embodied the results of the decisions which 
had „been arrived at by different Courte as regards 
the effect of an order striking off an execution 
proceeding on an attachment made in that pro- 
ceeding, and in substance what it lays down isthat 
if the decree-holder has been in default in not 
taking the necessary steps to proceed further with 
the application for execution, and the Court has to 
dismiss the proceeding, the legal result of such 
dismissal shall be that the attachment shall cease The 
< rule does not, however, apply to a case where a Court 
strikes of an execution proceeding or consigns 
the record to the record-room to suit its own con- 
venience, or to reduce its pending file, without any 
default having been committed by the decree- 
holder, or without his having been asked to take 
any further steps necessary for proceeding with it. 
so gh As there was no default, it cannot be said that 
the order aforesaid was an order dismissing the 
application under O. XXI, r. 57, Civil Procedure 

ode, 
_ No one has appevred for the respondents 
.in this case and ccnsequently the opposite 
view has not been satisfactorily discussed 
before us. Counsel for the appellant has, on 
` our enquiry, referred us to Ayyappa Naicker 
v. Thayammal (4) as an authority against 
his contention, but we consider tbat that 
judgment is distinguishable on facts. As 
_at present advised, therefore, we consider 
‘that the view taken by the learned Judge 

of this Court is wrong, We accordingly 


allow the appeal, set aside the order of - 


the single Judge ard restcre that of the 
. executicn Court. We, Lowever, make no 
. order as to costs. 

D. Order set aside. 


‘(4)A IR 1935 Mad. 17; 154 Ind, Cas. 736: 
ML J £0}; 40 L W883; IRM Ae 





ALLAHABAD HIGH COURT 
Seccnd Oivil’ Appeal No. 1222 of 1936 
December 8, 1938 
CoLLIETER AND Baspat, JJ. 

BISPAN DAIT SINGH AND ANOTHER— 

DgrENDANTS—APIELLANTS 
| VETSUs 
“MATHURA PRASAD—PLAINTIFF AND 
ANCTUBR—D ERENDANT— RESPONDENTS 

Mortgage—Suit on— Personal decree—Mortgage eze- 
cuted by senior members of joint Hindu family— 
Corenant to re-pay principal and interest within three 
years—Morigagee entitled to sue for foreclosure, in 
deJault—Bond to be regarded as sale-deed, considera- 
tion being unpaid mortgage money—Mortgage found 
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to be not for legal necessity or family benefit—Suit on 
mortgage—Claim for foreclosure and personal decree 
against mortgagors and their hetrs—There was held, 
no personal covenant to pay and personal decree 
on not be given—Hquity—Applicability of principles: 
of. 
A mortgage was executed by the senior members: 
of a joint Hindu family. The mortgagors covenantem 
in the mortgage bond to re-pay the prinċipal aud* 
interest within three years from the date of ite 
execution, and it was stipulated that in default of 
such payment within the time specified, the mort- 
gagee would be entitled to sue for for eclosure and the 
mortgage bond would be regarded as a deed of sale 
the consideration whereof would be the unpaidl 
portion of the money aglivanced under the mortgage. 
The mortgage was found to be executed without legan 
enecessity and was not for the benefit of the joint 
Hindu family. The mortgagee brovhta suit for 
foreclosure and claimed a personal decree against the 
mortgagors and their heirs : | 

Held, that there was no personal covenant onthe 
part of the mortgagor to pay the mortgage debt andl 
the mortgagee could not therefore get a persona™ 
decrea. Kuraishi Begam v. Mumtaz Mirza (1) 
Nazim Husainv. Mahabir Prasad (2) and Ram 
Narain Singh v. Adhindra Nath Mukerji (5), relieda 
on °C: 


[Case-law- discussed. ] Ki 
No principles of equity can prevail where the law 
is clear. tas NS 
S.O. A. from the decision of the Seconc 
Sub-Judge, Cawnpore, dated April 24, 1935 


Messrs. P. L. Banerji and Hazari Lai. 
Kapoor, for the Appellants. : 
My. S. N. Verma, for the Respondents. . 


Collister, J—This is a defendant’ 
second appeal arising out of a suit for en: 
forcement by foreclosure of a mortgage bs 
conditional sale. ‘Che mortgage in question 
was executed on October 19, 1929, fo» 
Rs. 2,400 by Randhir Singh, defendant No. 1 
and his son Bishanpal Singh, defendan! 
No. 2. The plaintiff impleaded both, thc 
mortgagors and also the two minor sons ob 
defendant No. 2; and the latter alone con- 
tested the suit. They are the appellante 
before us. Defendant No. 1 died during the 
pendency of the appeal in the lower Appel: 
late Court. The suit was mainly contested! 
on the ground that ths mortgage was 
executed without legal necessity and wat 
not for the benefit of this joint Hindu: 
family. Both Courts have found that there 
was no legal necessity and that the transac 


` tion was‘not for the benefit of the family. 


The trial Court found further that | the 
plaintiff was not entitled to a personal 
decree, but the learned Judge of the lowe» 
Appellate Court has reversed the decree of 
the trial Court and has passed a persona. 
decree against defendant No. 2 as heir œ 
defendant No. 1 and also against defendant» 
Nos. 3 and4 “if they are also heirs o: 
Randhir Singh.” The learned Judge o: 
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the lowar Appellate Court observes : 

“The learned Subordinate Judge was of opinion 
that a personal decree cannot be given, because 
there was no express personal covenant in the 
mortgage aud the conditions in the mortgage were 
inconsistent with an implied personal covenant, 
But it appears to me that where a person obtains 
money for purposes of speculative investment by 
offering security, which is in fact illusory, he 
makes it impossible for himself to contest a suit for 
return of the money on the ground that the lender's 
only remedy under the terms of the illusory security 
bond was to proceed on the bond and it appears 
to, me that it is particularly impossible where the 
speculation has actually fyrned out successful, or 
successful to A certain extent, and the borrower or 
taker of the money is actually in possession of pra 
perty bought vith that very money itself.” 

It is on these grounds that the learned 
J udge has passed a personal decree in this 
suit. The only question before- us in this 
second appeal is whether the Court was or 
was not competent to decree the suit per- 
sonally against the defendants-appellants. 
We have read the mortgage bond in suit 
and ascertained its terms and conditions. 
“We find that the mortgagors covenanted to 
_Tepay the principal and interest within 
-three years from the date of execution, and 
it: was stipulated that in default of such 
Payment within the time specified, the 
mortgagee would be entitled to sue for fore- 
closure; the mortgage bond would be 
regarded as a deed of sale, the considera- 
tion whereof would be the unpaid portion of 
the money advanced under the mortgage. 
Learned Oounsel for the defendants-appel- 
lants relies upon the first condition pres- 
cribed under s. 58 (e), Transfer of Property 
Act. He pleads that, apart from any objece 
tion as regards the validity of the transac- 
tion, sale became absolute on the expiry 
of three years subject to a suit for fore- 
closure by the mortgagee in which the 
mortgagor would have one last opportunity 
of redeemidg the mortgage and there was 
no personal liability. Various authorities 
have been cited before us and we will 
Proceed to discuss them. In Kuraishi 
Begam v. Mumtaz Mirza (1), a suit was 
brought upon a mortgage bond, the terms 
of which were as follows: 

“I hereby write and agree to pay within one year 
the said money with interest to the said Mumtaz 
Mirza Saheb. If perchance I fail to pay the said 

“money with interest within the year, the said 
Mirza Saheb shall be competent to realize the 
entire amount with interest from the said house. 
Neither I nor my heirs shall have any objection. 


The deed of mortgage shall be deemed to be a deed 
of sale.” 


It was held by the learned Judicial 
` Commissioner of the Ondh Chief Court that 
upon a true construction of these terms 

(1) 12.0 O 275; 3 Ind. Oaa. 871, 
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the mortgage created by the instrument was 
a mortgage by way of conditional sale and 
that it contained no personal centract to 
pay the mortgage money. The learned 
Judge at p. 277* observed : 

eel erate the real question on which the decision 
of the case turns is whether there is any personal | 
covenant to pay money on this mortgage. As a 
general rule, if may, be said that a mortgage ordi- 
narily also implies a personal covenant to pay the 
money on part of the mortgagor. This is, howevor, 
not so in the case of a mortgage by way of condi- 
tional sale. In that case the only mode provided 
for the repayment of the money is by the transfer 
of the*mortgaged property to the mortgagee, who 
has to take the property (whatever may be its 
value) in full discharge of the amount due on the 
mortgage.” 

Further on he says : 

“A mere promise to pay the money within a car- 
tain fixed period does not import a personn} liabi- 
lity, for such a covenant is entered into in every 
form of mortgage. The test is what is the remedy 
provided for the satisfaction of the mortgage debt 
in each case?" 

This decision was approved and followed 
by the same Court in Nazim Husain v. 
Mahabir Prasad, 30 Ind. Oas. 224 (2). Then 
we have some cases from Nagpur. In 
Harlasa v. Shaikh Rahim (3) there was a 
mortgage deed which provided as follows: 

“I have duly received in all Rs, 2,000. On this 
amount I shall pay interest at 2 per cent. per 
mensem at compound rate and agree to re-pay the 
whole amount with principal and interest within 
two yeara. If I fail to re-pay the amount at the 
stipulated time, the aforesaid immovable property 
shall be foreclosed in your favour, that is the right 
of redeeming the mortgage shall cease.” 

It was held by a Bench of the Nagpur 
J. O's Court trat these words did not 
amount to a stipulation binding the execu- 
tant to re pay the money within cl. (1) (a) 
s. 63, Transfer of Property Act, but merely 
fixed a date by which the mortgagor under- 
took to pay the mortgage money; the only 
Temedy mentioned in the deed as avail- 
able tothe mortgagee was foreclosure, and 
the claim for a personal decree therefore 
failed. 

A different view was taken by a learned 
Single Judge of the same Oourt in 
Gopikishan v. Mankuar (4) where it was 
held that every mortgage includes a per- 
sonal covenant to re-pay the money lent, 
unless it is negatived expressly or by neces- 
sary implication by the terms of the bond 
or the circumstances of the Case; express 
agreement to re-pay the debt is not neces- 
sary. Reliauce was placed on observations 

(2) 30 Ind. Oas. 224; A IR 1915 Oudh 147. 


3) ATR 1924 Nag. 53; 70 Ind. Ons, 224. 
an IR 1924 Nag. 97; 78 Ind. Cas. 239; 20N L 


R 46. 
Pago of 12 0..0.—(Hd] 
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of their Lordships of the Privy Council in 
Ram. Narain Singh v. Adhindra Nath 
‘Mukerji (5). The view expressed, however, 
by this learned Judge was overruled by a 
Full Bench of the same Court in Mohomed 
Haji Wali Mahomedev. Ramappa 16). 
. Jackeon, Ag. J. Ce who delivered the main 
_judgment, observed at p. 256*, column 2: 

: “In Gopikishan v. Mankuar (4), “he (4. e, the 
learned Judge who decided that care) seems to have 
misapplied his own judgment and to have omitted 
‘to consider that the provision of foreclosure and no 
-other. remedy in a deed might imply the absence 
.of a personal covenant. I am of opinjon that 


Gopikishan v. Mankuar (4) has been inaccurately 
decided... .” 


We will now refer to the decision of 
their Lordships cf tbe Privy Council in 
Ram Narain Singh v. Adhindra Nath 
Mukerji (5), of which mention has already 
been made. The question for determina- 
tion before the Board was whether the 
mortgagees were entitled to recover from 
the mortgagor the balance due ona usu- 
.fructuary mortgage, dated April 14, 1596, 
where it was alleged that they had been 
deprived of part of their security by the 
wrongful acts of the mortgagor. It had 
been calculated tbat the amcunt borrowed 
with interest would be paid off by tke 
rents of the properties mortgaged on 
January 14, 1803, when the preperties were 
to be returned to the mortgagor. Both 
parties acted on the deed, but on the date 
` mentioned, it was found that the mortgagee 
in possessicn had not by the collection of 
the rents received sufficient to discharge the 
principal of the loan with interest, as men- 
tioned in the deed. In a suit brought by 
the mortgagee on January 13, 1909, the 
deficiency was attributed in paras. 6 and 7 
of the plaint to the facts that the defendant 
_(mortgagor) had taken rents which should 
have gone to the mortgagees, but which 
had not been paid over to him by the 
mortgagor, and that the rents in some 
cases were less than those mentioned in 
the deed, and it was alleged that they were 
wrongful acts. The claim was for a mort- 
gage decree under O. XXXIV, r. 4, Civil 
Procedure Code, or in the alternative fora 
decree for the amount due on the footing 
of the personal liability of the mortgagor. 
The mortgage deed had not been attested, 
and so it could not be enforced as a morte 


(5) 44 O 388; 38 Ind. Cas. 932; A IR 1916 P O 119; 
441A 87; 21 ML T 12,15 A LJ 107; 919M WN 
94; 32 ML 1 39; 25 O LJ121; 21 OW N 383; 19 
Bom. L R 1194 (P O). 

(6) A I R 1929 Nag, 254; 119 Ind. Cas. 684; 25 NLR 
187; Ind. Rul. (1929) Nag. 316 (F B). 

*Page of A, I, R, 1929 Nag. —[Ed.] 
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gage, and the sole question femained 
whether the mortgagor was personally 
liable. Their Lordships held that the 
nature and terms of the deed were such 
as to show that it was not originally intend- 
ed that the mortgagor shou'd be personally 
liable; but they sent the case back for 
further trial in order that the mortgagor 
might have an opportunity of proving the 
allegations in pares. 6 and7 of his plaint 
and of establishing that those facis were 
sufficient to bring s. 68, Transfer of Pro- 
perty Act, into operation. This decision of 
jhe Privy Council is clear authority for the 
proposition that a usufructuary mortgagee 
is not entitled to a personal decree against 
his mortgagor, unless the latter has 
covenanted tore pay the money or unless 
els. (b). (e) or (d) of s. fi8, Transfer of Pros 
perty Act, can be brought into operation. 

The same view hid already been exprese 
sed a good many years ago by the Oalcutta 
High Court in Bunseedhur v. Sujaat Ali (7). 
In that cage the mortgagor had stipulated 
that if tte money advanced should nol 'be 
re-paid at a fixed date, the mortgaged pro- 
perty might be sold; and that, if the 
property was sold for arrears of Government 
revenue orfor other causes, the mcirtgagee 
might, in such cases, recover the money 
advanced by execution against the person. 
or other property of the mortgagor. It was» 
Leld that since nn sale took place under the 
second stipulation, the mortgagee could™ 
only obtain a decree against the mortgage di 
property. 

Learned Counsel for. the plaintiff-respon- 


‘dent has drawn our attention to a Bench» 


decision of the Oudh Chief Court in Rudra 
Prasad v. Nasiruddin Khan, 102 Ind Oas. 630" 
(8). In that case it was held that, where æ 
mortgage deed provides that the principal 
amount will be re-paid with interest on a cer: 
tain date and that on default the mortgagee 
would be at liberty to obtain possession of 
the hypothecated property by foreclosure,- 
there is a personal covenant to pay on the 
part. of the mortgagor, and that in the 
event of the mortgage being unenforceable 
against the proparties, the mortgagee cap. 
sue upon the covenant for damages. for 
breach of a contractin writing registeredll 
within six years from the date’ of the 
default. That case undoubtedly supporte 
the plaintiff, but the judgment, is very brieMl 
and no authorities are cited; and with the 
utmest respect we think that it is not ir 
consonance with the observation of thei» 


(7) 16 O 540, : 
(8) 102 Ind. Oas. 630; A I R 1927 Oudh 315, | 


1939 


Lordshtps of the Privy Oouncil which we 
have aiready quoted, as well as being at 
variance with other decisions of the Oudh 
Chief Court itself and of other High Courts. 

Having considered the terms of the mort- 
gage bond in suit and the provisions of the 
. Transfer of Property Act and having paid 
due regard to the authorities which we have 
mentioned in the earlier part of this judg- 
‘ment, and particularly the authority of the 
Privy Council ia Ram Narain Singh v. 
Adhindra Nath Mukerji (5) we are clearly 
. of opinion that in *the present case there 
was no personal covenant on the part of the 
mortgagoms. Learned Counsel for the 
plaintiff-respondent, however, referred us to 
Ganesh Singh v. Sujhari Kuar (9) on the 
strength of which he pleads that he is entitl- 
ed to invoke cl. (c) of s. 68 of the Transfer of 
Property Act, which provides that “where 
the mortgagee is deprived of the whole or 
part of his security by or in ccnsequence 
of the wrongful act or défault of the 
-mortgagor,” the mortgagee has a right to 
sue for the mortgage money. In that case 


“acultivatory holding was mortgaged, but- 


soon afterwards the zamindar sued for 
cancellation of the mortgage deed on the 
ground that the mortgagor was his 
occupancy tenant of the mortgaged property 
and that the mortgage was contrary to the 
provisions of s. 9, N-W. P. Rent Act 
(Act XII of 1881), That suit was 
decreed, and thereafter the mortgagee, 
being unable to obtain possession under 
the mortgage bond, sued to recover the 
money frem his mortgagor. It was held by 
this Court that, since the mortgagor must 
have known that he was mortgaging an 
estate nct legally transferable while the 
mortgagee might have believed that the 
estate was transferable, the act of the 
former was a default depriving the latter 
of his security within the meaning of s. 68 
(b)—which is the same as (c) of the pre- 
sent Act—of the Transfer of Property*Act, 
and the mortgagee was therefore entitled to 
succeed. One obvious distinction between 
that case andthe case with which we are 
now concerned is that there the transaction 
was void, whereas here it was voidable and 
not void. Nor do we think it can be said 
that the mortgagee was deprived of his 
secutity by or in consequence of the 
wrongful act or default of the mortgagors. 
The mortgagee was presumably aware that 
the security which he was accepting for his 
loan was property belonging to a joint 
Hindu family, and he advanced the loan 
(9) 10 A 47, Z 
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knowing it was not for legal necessity 
and that if was not apparently even for 
purposes which were for the benefit of the 
family. He went into the transaction with 
his eyes open. He took a risk and 
lost. Even so, ths result may appear some- 
what inquitable, but no principles of equity 
can prevail where the law is clear as we 
here regard it. In the circumstances, we 
donot think that this plea can prevail. In 
the result we allow this appeal with costs, 
set aside the decree of the ivwer Appellate 
Cours and restore the decree of the Court 
of first instance. 
s. Appeal allowed. 


MADRAS HIGH COURT 
Oivil Revision Petition No. 1347 of 1936 
November 3, 1937 
VARADAOSARIAR, J. 

PUTHIA KOVILAGATH THEKKE 
KETTU THAVAZHIYIL MANAVEDAN— 
PETITIONER 
Versus 
PUTHIA KOVILAGATH THEKHE 
KETTU THAVAZHIYIL KARNAVAN 
MANAVEDAN— RESPONDENT 

Court Fees Act (VII of 1870), s. 7(v), Sch. IT, 
Art. 17-A (i), as amended by Madras Act (V of 1922)— 
Suit for partition of tavazhi properties with allega- 
tion that certain mortgages were not binding on 
tavazhi—One item in possession of defendant karnavan 
whick he had mortgaged aa his separate property— 
Court-fee under s. @ (v), held, should be paid-in 
respect of plaintiff's share in that item—Suit for 
partition with prayer that certain debts are not 
binding on joint family property—Such suit, if can 
be regarded as onein which no consequential relief is 


‘ayed. 

Plaintiff instituted a suit for partitionof certain 
tavazhi properties onthe footing that he was a 
junior member thereof and that the suit properties 
were tavazht properties, The plaint made reference 
to certain mortgages and debts and alleged that these 
mortgages and debts were not binding on the tevazhé, 
In respect of one of the items the plaintiff stated that 
the defendant, the karnavan, was still in possession 
of the item which he had mortgaged as his separate 
property and the plaintiff should not therefore 
be called upon to pay additional court-fee in respect 
of such item : 

Held, that as according to the allegations in plaint 
the possession of the defendant on the date of the 
suit was not on behalf of the tavazhi, court-fee under 
s. 7 (v), Court Fees Actought to be paid in respect of 
the plaintiff's share in that item. Kandunni Nair v. 
Raman Nair (1), followed. 

Obiter.— It cannot be said that a prayer in a 
partition suit relating to the binding character of 
particular debts can be regarded asa prayer ina 
suit where consequential relief is not prayed for 
because in a partition suit, it is proper to make pro= 
vision for the discharge of family debts before effect- 
ing partition. Once it is recognized that it is the 
duty of the Court to make provision for discharge ot 
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binding debts before partition is decreed, the suit 
should be dealt with as one in which consequential 
relief is prayed for. [p. 907, col. 2.) 

O. R. P. from an order of the Sub Judge, 
Bout Malabar at Calicut, dated October 9, 
1936. r i 
Mr. D. A. Krishna Wariar, for the Peti- 
‘tioner, | 

Mr. K. Kuttikrishna Menon, for the Res- 
pondent. 

Mr. K. S. Champakesa Iyengar, for the 
Government: 

Order.—This petition raises some ques- 
‘tions as to the court-fee payable on a plaint 

filed by the petitioner, in the Subordinate 
Judge's Court at Oalicut, for partition of 
certain tavazhi properties on the footing 
that the plaintiff is a junior member thereof 
and that, the suit properties are tavazhi 
properties. The plaint makes reference to 
certain mortgages and debts and alleges 
that these mortgages and debts are not 
binding on the tavazhi. The relief portion 
is very inartistically drawn and rightly or 
_wrongly, the lower Court has construed it as 
praying for certain declarations. On objec- 
tion taken to the sufficiency of the court fee 
paid, the lower Court has directed the plaine 
tiff to pay court-fee under s.7, cl. (v) Court 
Fees Act, in respect of the plaintiff's share 
in items Nos. 1570 to 1595 of the plaint 
schedule and to pay court-fee under 
‘Art. 17-A (4), Sch. II, in respect of the debts 
referred to in paras. 8 to 10 of the plaint. 
The petitioner has accepted the order of the 
lower Court in so far as the direction relat- 
ing to items Nos. 1570 to 1594 is concerned, 
As regards item No. 1595, he contends 
that as the karnavan is still in possession of 
that item, the plaintiff should not be called 
upon to pay court-fee so far as the plaint 
‘relates to that item. This contention is op- 
posed to the decision of a Division Bench in 
Kandunni Nair v. Ram Nair (1), Mr. 
_Wariar;’ the learned Counsel for the peti- 
tioner, seeks fo distinguish that case on the 
ground that there the tavazhi was never in 
possession of the disputed items of property 
-which all along remained in defendant 
No. 1's possession; whereas here, the plaint 
alleges that till 1933, the tavazht has been 
in possession of item No. 1595 through its 
karnavan and itis only after that date that 
defendant No. 1 began to mortgage that 
item stating that it is his separate property. 
I do not think that this distinction on the 
facts makes any difference in the principle 
‘applicable. For the purpose of determining 


(1) 53 M 540: 127 Ind. Cas. 128; A I R 1930 Mad. 
597; 58 M L d 497; (1930) M W N 291; 31 L W 826, Ind. 
“Rul, (1930) Mad, 544. 
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the eourt-fee payable, the point fot consi- 
deration is, whether on the date of suit itcan 
be said that defendant No. 1's possession 
was possession on behalf of the tavazhi. 
There can be no doubt that on the allega- 
tions in the plaint in this case, defendant 
No. 1 could not, after 1933, be held tc bein . 
possession of this item on behalf of the 
tavazhi. The lower Court's direction that 
eourt-fee under s. 7, cl. (v) should be paid in 
respect of the plaintiff's share of item 
No. 1595 will therefore stand. 

Objection is next *taken to. the lower 
Court's direction in respect of the debts. In 
pata. 8 of the plaint, reference*is made to 
five mortgages created by defendant No.1 
on item No. 1595, on the footing that that 
item was his separate property. The deci- 
sion of a Division Bench in Secretary of 
State v. Lakhanna {2, supports the view 
that if the plaintiff in a partition suit 
attacks a mortgage of joint family property 
made by the manager and asks for a 
declaration that the mortgage is not bind- 
ing on his share, he is bound to pay court- 


- fee in respect of such declaration under 


Art. 17-A (i). With respect I feel bound to 
state that I have some doubts as to the 
correctness of that judgment because it does 
not consider the question whether such a 
suit can be regarded as a suit for declara- 
tion where no consequential relief is prayed 
for. Article 17A (4) governs only cases 
where no consequential relief is prayed for. 
If as incidental to his remedy by way of 
partition, a plaintiff contends that a morte 
gage said to have been effected.on the joint 
family property is not for family purposes, 
I am not as at present advised prepared to 
say that the suit is one in which no conse- 
quential relief is prayed. Imay refer by 
way of analogy to another familiar class of 
cases, 4. e, where a reversioner sues for pos- 
session of property mortgaged or alienated 
by a widow. Such suits often times involve 
a declaration that a mortgage or sale made 
by the widow is not binding on the estate. 
‘Tne Court in such cases is bound to in- 
vestigate the binding character of the ali- 
enation before decreeing possession. If in 
this class of suits, the prayer for a declara- 
tion does not require separate court-fee, 
I do not see how partition suits stand on a 
different footing: : 

The decision in Secretary gf State v. 
Lakhanna (2), is, however, that of a Division 
Bench and it is not open to me to differ 

(2) 64 M LJ 24; 141 Ind. Oas. 80; A I R 1933 Mad. 
wa = Rul. (1933) Mad. 67; (1933) M W N 144; 37L 
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from it. . If necessary, I would have placed 
.the matter before the Chief Justice for fur- 
ther directions to post the matter before a 
Full Bench, but Mr. Wariar has relieved 
- me of this necessity by offering to make an 
amendment of the plaint in respect of this 
part <fthis case. Relying upon the deci- 
‘gion of the Privy Council in Balwant Singh 
v. Rev. Rockwell Clancy (3) he is prepared 
to limit the prayer in the plaint to a deci- 
sion of the question whether item No. 1595 
is tavazhi property or the personal property 
_ of defendant No, 1. eHe contends that if the 
Court finds it to be favazht property, the 
‘mortgages effected thereon by defendant 
No. 1 on the footing, that the property was 
his.separate property will not avail against 
the tavzahi and he therefore wants no de- 
claration as to the binding character of the 
deeds of mortgage. It is not for me at this 
stage to express any opinion as to whether 
this contention is supported by Balwant 
“Singh v. Rev. Rockwell Clancy (3), or 
not. That isa matter which the plaintiff 
must be left to decide for himself. But I 
accept Mr. Wariar’s application tbat the 
allegations in the plaint relating to this item 
may be allowed to be amended in the man- 
ner suggested by him in the draft which he 
.has placed before me, omitting the prayer 
for declaration as to the validity of the 
mortgages and limiting his contention to the 
tavzahi character of item No. 1595. In this 
view, the plaintiff need not pay any courte 
fee in respect of the mortgage amounts and 
_it will be sufficient if he pays the court-fee 
already referred to under s. 7, cl. (v). 
regards the debts referred to in 
` paras 9 and 10 of the plaint, the view of 
the lower Court is nò doubt supported by 
the decision of Venkatasubba Rao, J. in 
Perraju v. Subba Rao (4), which has been 
followed recently by Venkataramana Rao, J. 
-in Narayanaswami v, Swaminatha Iyer (5). 
Here again, with all respect, I must express 
my donbts as to the correctness of the view 
taken in Perraju v. Subba Rao (4). Bo far 
as I can gather from the judgment in 
Narayanaswami v. Swaminatha Iyer (5), the 
- learned Counsel for the petitioner in that 
case dres not seem to have questioned the 
_ decision in Perrajuv. Subba Rao (4). In 


(3, 34 A 296: 14 Ind. Cas 629; 39 [A 109,9A LI 
509; (1912) M W N 462; JIM LT 344;15 OL J 475; 
ae W N «577; 23 M L J 18; 14 Bom. L R 422 


(4) A I R 1935 Mad. 419; 156 Ind. Cas, 625; 58M 
821; 68 M LJ 376;41L W 405; (1935) M W N 346; 8 


. (8) AIR 1937 Mad. 876,175 Ind, Oas. 823; (1937) 2 
"ML J 616; (1937) M W N 1004; 311 R M 7. 


, MANAVEDAN v. MANAvEDAN (MADR.) 


907 


the earlier case Venkatasubba Rao, J. 
admits that in a partition suit, it is proper 
to make provision for the discharge of 
family debts before effecting partition. This 
was so laid down by this Court in Venku 
Reddi v. Venku Reddi (6), and the propriety 
of that view was recognized by the Privy 
Oouncil in Sat Narain v. Sri Kishen Das 
(7), at p. 6574. If that isthe correct pssi- 
tion, I find it difficult to say that a praver 
in a partition suit relating to the binding 
character of particular debts can be re- 
garded as a prayer in a suit where con- 
sequential relief is not prayed for. Suppose 
for instance, the plaintiff in a partition suit 
merely says that he understands that the 
managing member has borrowed a number 
of debts and leaves it to the Court to decide 
which of them are binding on the joint 
family and make provision before partition 
for the discharge of the debts that may be 
found to be binding. I presume that no 
question of separate court-fee will arise in 
that case, as regards those debts. 

I am reluctant to think that the liability 
of the plaintiff to pay court-fee in a matter 
of this kind should be made to depend 
upon the way in which the plaint is 
drafted. Once it is recognized that it is 
the duty of the Oourt to make provision 
for discharge of binding debts before parti- 
tion is decreed. I am inclined to think that 
the suit should be dealt with as one in 
which consequential relief is prayed for. 
Here again I should have hesitated to act 
on this opinion of mine, but for the fact 
that Mr. Wariar has offered to make certain 
amendments in the plaint which avoid the 
necessity of deciding this question finally. 
He states that his client is anxious to press 
on with a Receivership petition pending in 
the lower Court and he is prepared to adopt 
such a course as will avoid further delay in 
the decision of this court-fee question. He 
has accordingly agreed to omit in para. 9 of 
the plaint and to omit certain portions of 
para 12 and also amend the prayer portions 
as to limit his prayer to the avoidance of 
the award mentioned in para. 10 of the 
plaint. The lower Court will see that 
proper amendments are made in the plaint 


(6) 50 M £35: 100 Ind. Cas. 1018; A I R1927 Mad, 
471; 52 M L J 387; (1927) M W N 267; 25 L W 784; 38 
M L T 342 (F B). 

(1) 17 L 644; 164 Ind. Oas. 6; AIR 1936 P O 277; 
63 I A 384; 1936 O LR 174; 9R P O 62; (1936) O WN 
681; ? B R 757; 44L W 417; 400 W N 1382; 17 PL T 
717-640 L J 80; 38 Bom. L R 1129; 1936 A LR 
795; (1936) M W N 1204; 38 P LR 976;76MLJ 812 
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to carry out the above offer. I direct that 
_the draft amendment presented before me 
may be attached to the records for the in- 
formation of the lower Court. Oa these 
amendments being made, it will be suffi- 
‘cient if the plaintiff is chlled upon to pay 
‘court-fee under Art, 17-A (i) of Sch. IL in 
respect of the award amount. The order 
of the lower Court will be varied accord- 
ingly. : 

Before taking leave of this case, I must 
refer to a request made tə me by Mr. 
-Wariar on behalf of the plaintiff that I should 
direct’ the lower Court to deal with the 
receiver petition without further delay. 
I donot feel that I can straightway give 
any such direction but it seems to me right 
to ask the lower Court not to allow that 
petition indefinitely tolie over on account 
of any disputes relating to the payment of 
courtefee, Mr. Wariar apprehends that 
objection may be raised in the lower Court 
about the valuation of item No. 1595 and 
‘that may involve delay. I must leave it to 
the discretion of the lower.Court to see that 
the matter is not allowed to be dragged on 
on frivolous grounds. I have no doubt that 
if the plaintiff's Counsel before the lower 
Court will give an undertaking to pay such 
court fee as may be finally assessed, ail 
adjournments on the score of non-payment 
of court-fee can be overcome. 

The points raised before me are not by 
any means free from doubt and difficulty. 
In the circumstances, I therefore make no 
order as to the costs of this revision peti- 
tion. On the plaint being amended on the 
lines above indicated, the issues will be 
re-cast so as to bring them into conformity 
with the amended plaint. 


N.-5. Order varied. 


—— 


ALLAHABAD HIGH COURT 
‘Civil Revision No 244 of 1937 
December 22, 1938 
BENNET AND Verma, JJ. 
MAHBOOB KHAN—2J upement-pesTor 
—APPLIOANT 


3 _ versus 
"Sheikh MAJID HUSAIN, PUROHASER 
AND ANOTHER—DEoRER-HOLDER— 
l Opposite Party 

Givil Procedure Code (Act V of 1908), O. XXI, 
r. 89—Presentation of form of tender for deposit of 
sale price with 5 per cent. for signature of Court, 
whether can be deemed an application not only 
for depostt but also for setting aside sale—Oral 
ne for setting aside sale, whether essen- 
tial, 
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Presentation of a form of tender for ‘deposit of 
sale price and 5 per cent. asrequired by O. XXI, 
r. 89, Civil Procedure Code, toa Court for signature, 
must be deemed to be an application not only 
for the deposit of the purchase money but also 
to have the saleset aside, An oral application for 
setting aside the sale is not essential. Although 
the form of tender does not use the actugl words 
that the sale should be set aside, it is clearly the 
intention of a person presenting the formto the 
Court for signature, that the deposit is being 
made for that purpose. Ramraj Singh v. Rabi 
Prasad (1), followed, Sarvi Begam v. Haidar Shah 
(2), Murugappa Asari v. Shanmuga Mudaliar (3) and 
Pachiayal v. Vallimuthu Velan (4), not followed. 

O. R. against the brder of the Sessions 
and Civil Judge, Jaunpur, dated May 5, 
1937. 

Mr. A.M .Khwaja, for the Applicant. 

Messrs. Mukhtar Ahmad and Gopalji 
Mehrotra, for the Opposite Party. 

Bennet, J.—This is a civil revision by 
Mahboob Khan, a judgment-debtor, against 
an orderin appeal of the Uivil Judge of 
Jaunpur. The facts are that the Municipal 
Board of Jaunpur had a decree against 
Mahboob Khan and put up some property 
of his for sale on July 15,1936. Within a 
month of that sale on August 11, 1936, 
Mahbcob Khan came to the Oourt with a 
form of tender for deposit of the sale price 
and 5 per cent. as required by O. XXI, r. 89 
for the purpose of having the sale set aside, 
The Munsif signed the tender and Mahboob 
Khan took it to the Treasury and deposited 
the money. Some days later, on August 21, 
1936, after a period of thirty days had 
expired, he made an application in writing 
setting out these facts, The matter event- 
ually came before the Munsif before the 
sale was confirmed and the Munsif went 
into the question whether an oral applica- 
tion was made to him for setting aside the 
sale in addition to the tender and,held 
that it had been made. He, therefore, 
accepted the application of the judgment- 
ment-debtor and set asidethe sale. It will 
be noted that the sale had not been con- 
firmed. The auction-purchaser appealed to 
the Civil Judge and the Civil Judge held: 

“The oral evidence on the record does not fully 
convince methat an oral application such as that 
alleged by the judgmoent-debtor was ever made. The 
Court had, therefore, no right to set aside the 
sale under O. XXI, r. 89, Civil Procedure Oode.” 

A learned Judge of this Court has 
differed from this view and has referred 
this case toa Bench. Various rulings have 
been produced. One of these is Ramraj 
Singh v. Rabi Prasad, 63 Ind. Oas. 140 (1). 
In this ruling Sir P. C. Banerji held: 

“In the first place the application to deposit the 
money and the penalty of 5 per cent. on the purchase 
money must be deemed to be an application not only 

(1) 63 Ind, Oas, 140. 
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forthe deposit of the purchase money but also to have 
the sale set aside.” 

Under O, XXI, r. 89 two things are re- 
quired. Firstly that the judgment-debtor 
should apply to have the sale set aside, and 
secondly, that he should deposit in Court 
the sum of money required by that rule. 
According to learned Gounsel for the 
opposite party there should be three things, 
namely an application to have the sale set 
aside, also a tender and also a deposit. We 
donot think that the rule requires more 
than two things andhe interpretation by 
Sir P, O. Banerji is one with which we 
agree. Noe doubt a more strict view has 
been taken in certain rulings that there 
should be an oral application and this has 
been laid down by Chamier, J.in Sarvi 
Begam v. Haidar Shah (2) and in 
Murugapa Asari v. Shanmuga Mudaliar 
(3) and Pachiayal v. Vallimuthu Velan (4). 
We consider, however, that the view in 
Ramraj Singh v. Rabi Prasad, 63 Ind. Oas. 
140 (1) is one which we should follow and 
accordingly we follow it. The form of 
tender does not use the actual words that 
the sale should be set aside but it is clearly 
the intention of a person presenting this 
form to a Court for signature that the 
deposit is being made for that purpose. 
For these reasons we allow this civil 
revision and we set aside the order of the 
lower Appellate Court and we restore the 
order of the Court of first instance with costs 
throughout. 

8. Revision allowed. 

(2)9 A L J 12; 13 Ind. Oas, 404. 

(3) AI R 1925 Mad, 909; 86 Ind. Oas. 498. 

(4) AIR1925 Mad. 639; 87 Ind. Oas. 437; 48 M L 
J 405; (1925) M W N 175. . 


CALCUTTA HIGH COURT 
Buit No. 19803 of 1936 
June 20, 1938 A 
PANoKRIDGE, J. 
RADHA KISSEN—PLAINTIFF—ÅPPLIOANT 


versus A 
HIRA LAL BANJARA AND ANOTHEB— 
DEFENDANTS—RESPONDENTS 
Civil Proccdure Code (Act V of 1908), se. 60, 51, 
0. XXI, r, 46—Rights of patentee, if can be attached 
—Controller of Patents, whether person in possession 
of rights of patentee—Service of prohibitory order 
under a, 51 upon him, whether amounts to attach- 
ment, s 
The rights ofa grantee under a grant of Letters 
Patent are covered by s. 60, Oivil Procedure Code, 
and are “property liable to be attached and 
sold” within the meaning of the ‘section, Edwards & 
Oo. v. Picard (l), referred to. 
With regard to the rights of a patentee the 
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Controller of Patents ié not a persón in possession 
of the same" within the meaning of O. XXI, r. 46, 
Qivil Procedure Code. A 

Consequently the service of prohibitory order upon 
the Controller of Patents is not an attachment 
within the meaning of s, 51, Civil Procedure 
Code. . 

Order.—This application to the Court 
to exercise its revisional jurisdiction under 
s. 115, Civil Procedure Code, raises a novel 
question. The applicant is defendant in a 
suit in the Small Cause Court in which the 
plaintiff has obtained a decree for Rs. 90-14-3 
and epsts. The applicant is also the 
patentee entitled to the benefit of Patent 
No, 14245 granted under the Patents and 
Designs Act, 1911. On July 14, 1937, on 
the application of the plaintiff, the follow- - 
ing notice was served upon the Controller - 
of Patents : | 
nike plaintif having applied under O. XXI, r.52, 
Oivil Procedure Code, 1908, for an attachment of 
certain property now in your hands, viz , defendant's 
patent right under Patent No. 14245, | request that 
you Will hold the said property subject to the further 
order of this Court. and that, if you have no notice 
of any claim to, or interest in the said property 
other than that ofthe above-nsmed you, will bring , 
the same into this Court to the credit of the above 
suit ; or if you have any objection toso doing, that 
you will inform me of the grounds thereof,” 

On September 6, 1937, the plaintiff 
applied for the sale by auction of the appli- 
cant’s patent in execution of his decree. On 
September 21, 1937, the applicant’s patent 
was soid by public auction to Baburam 
Jaini, who is a party to the present. appli- 
cation for Rs.405. On December 18, 1937, 
the applicant applied to the Small Cause 
Court for an order setting aside the sale 
of September 21. This application was 
dismissed on May 6, 19386, by the Small 
Cause Court, the learned Judge holding 
that the sale was effected in conformity . 
with the provisions of the Ocde, and also 
that the application to set it aside was 
barred by limitation. I am now asked to 
set aside the sale and the order of the 
Small Cause Court dismissing the applica» 
tion made to it. It is not necessary to 
decide the broad questions that Counsel for 
the applicant has sought to raise. He 
has maintained that the rigtits of a patentee 
Cannot be sold in execution, and he has 
referred to Hdwads & Co. v, Picard (1), at 
p. 90%, where it was held by the Court - 
of Appeal (Fletcher Moulton, L. J., dissent- 
ing) that an order for the appointment of 
a Receiver by way of execution of the 
rents, profits and moneys receivable in 

U) (1909) 2 K B 903; 78 LJ KB 1103; WILT, 
416; 25 T L Rël5, 

*Page of Q909) 2 K. B.—|£d.] 
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fespect of'a judgment-debtor's interests in 
certain’ patents could not be made. On 
the other hand, Mr. Sen opposing the ap- 
plication on behalf of the auction-purchaser 
points out that the provisions of s. 60, Civil 
Procedure Code, which deals with property 
liable to attachment and sale in execution 
of a decree, are very wide, and he relies 
on the words “all other saleable property 
movable orimmovable.” “In this connec- 
tion it must be noticed thatss.12 and 63, 
Patents and Designs Act. specifically recog- 
nize the assignability of patents, and the 
language of the provisoto the latter sec- 
tion is in these terms : 

“Provided that any equities in respect of thé 
patent or designs may be enforced in like manner 
as in respect of any other movable property.” 


Mcreoyer, the late Sir Dinshaw Mulla 
commenting on 8. 130, Transfer of Property 
` Act, states that under English Law a patent, 
although an incorporeal right, is a chose-in- 
action: Mulla on the Transfer of Property 
Act, 2nd Edn., p. 688. It is not necessary 
fot me to decide the general question, but 
as a matter of construction, I should cer» 
tainly be inclined to hold thatthe rights 
of a grantee under a grant of Letters 
Patent were covered by s. 60, Civil Proce- 
dure Code. l am, however, forced reluc- 
tantly to the conclusion that the sale with 
which this application is concerned, is a 
nullity and must be set aside. Although 
under s. 51, Civil Procedure Code, the Court 
has powerto order execution of a decree 
by attachment and sale, or by sale without 


attachment, of any property subject to such | 


conditions and limitations as may be pres- 
cribed, the Oslcutta Small Cause Oourt 
has only power to order execution by sale 
preceded by attachment and not by sale 
without. attachment. Has there been 
attachment in this case? If there has not, 
the sale has been without jurisdiction. The 
auction-purchaser argues that the notice 
served on the Controller is attachment with» 
in the meaning ofthe Code. It is clear that 
what has been doneis to attempt to apply 
O. XXI, r. 46. The rule provides that in 
the case of movable property (other than a 
debt or a share in the capital of a Corpora- 
tion) not in the possession of the judgment- 
debtor, the attachment shall be made by 
a written order prohibiting the person in 
possession of the same from giving ib over 
to the judgment-debtor. 

It is difficult to see how in this case the 
patent rights, if such rights can properly 
be said to bein the possession of anyone, 
are not in the possession of the patentee 
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judgment debtor. - Be that as, it. may, it‘is’ 
impossible to hold that the Controller’ of 
Patents is a “person in possession of the 

same” within the meaning of the rule. The. 
Position of the patent office and of the ‘Cone ` 
troller forms the subject-matter of part 3° 
of the Act, and the powers and dufies of 
the Controller aré dealt within ss. 65 to 

70. Nowhere however, in these sections or 
elsewhere in the Act is there auything to. 
indicate that any of the rights of a patentee ` 
are regarded in law or in fact as in the: 
possession of the Controller. Indeed it may ` 
be noted that under s. 63 (3), the registered 

proprietor of a patent has power ‘absolutely 

to assign, grant, licensé as to, or otherwise 

deal with, the patent. The Controller has’ 
no power tointerfere with an assignment, ` 
although under s. 20, unless copies of docu- 

ments affecting the proprietorship of a patent 

have been supplied to the Ooatroller . 
in the prescribed manner for filing in the 

Patent office, such documents shall not be 
received as evidence of any transaction > 
affecting a patent. I am compelled tohold | 
therefore that service of the so-called pro- - 
hibitory order upon the Controller of Patents ` 
was not attachment within the meaning of 

8. 51, Civil Procedure Code, and that since 

the Small Cause Court has no power to sell | 
in execution without previously attaching 

the property, the sale of September 21, 

1937, was made in excess of jurisdiction 

and must be set aside. 
- With regard to the order of the Small 

Cause Court of May 6, 1938, dismissing. 

the judgment-debtor’s application to set 

aside the sale, Mr. Sen argues that even if 

the learned Judge of that Gourt has erred’ | 
in holding that the application was barred 
by limitation, he had jurisdiction 89 to 
hold and that accordingly s. 115, Oivil Pro» 
cedure Code, does- not entitle this Court to 
interfere with his order. The position with 
regard to limitation appears to be this: 
Article 166 prescribes a period of 30 days 
from the date of the sale for an application 
under the Civil Procedure Code to set aside 
asale in execution ot a decree. The learned 
Judge has held that the sale was one that 
the Court had jurisdiction to effect and 
that in consequence Art. 166, is applicable. 
If this view is right, the application was 
unquestionably made too late. It should be 
observed, however, that the application was 
not one under O. XXI,r. 90, which is limited 
to sales ofimmovable property. Rule 77 
of the same order deals with execution sales 
of movable property, and provides that in 
the case of sales by auction the sale shall 
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become absolute on payment of the pur- 
chase price. Rule 78, provides that no 
irregularity in publishing or conducting the 
sale shall vitiate the sale, but any person 
sustaining any injury by reason of such 
irregularity at the hands of any other 
person, may institute a suit against him. I 
understand Mr. Sen to suggest that by 
reason, of r) 78 the application to the Small 
Cause Oourt did not lie, andthat the judg- 
ment-debtor’s proper remedy was by way of 
suit. I do not see how this suggestion 
assits him, because ¢he dismissal of the 
application 4s misconceived could not affect 
the right of this Court under s. 115, to sef 
aside the sale. The „authorities show that 
in the case of an execution sale of immov- 
able property, where the sale is a nullity 
because held without jurisdiction, no appli- 
cation to havé it set aside is necessary, 
since the sale can be ignored. If, however, an 
application is made, the appropriate Article 
of the Limitation Act is not Art. 166, but 
Art. 181, the residuary Article which 
prescribes ‘three years for applications for 
for which no period of limitation is provided 
elsewhere in the schedule, or by s. 48, Civil 
Procedure’ Code: Raja Gopala Ayyar v, 
Ramanuja Chariar (2). However Ido not 
think that the unsuccessful attempt to set 


aside the sale.which the judgment creditor, 


made in the’Small Oause Court has any 
bearing ori 'the. powers of this Court to deal 
with the sale.under s. 115. 


The sale must, therefore, be set aside. I. 


ccnfess that I regret this result, because if, 
as seems to be the fact, the patent rights 
have a pecuniary value, there is every reason 
why they should be utilized to satisfy the 
decree. With regard to costs, the applicant 
is entitled to his costs against the decree- 
holder who has not appeared. Against 
these costs, the decree-holder may set-off 
what ie due under the decree. There will 
be noorder as to the costs of the auction- 
purchaser. ° 


D. Sale set aside, 


(2) 47 M 288; £0 Ind. Cas. 92; AI R 1924 Mad, 
431; 46M L J 104 (F B) 
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MADRAS HIGH COURT 
Second Civil Appeal No. 597 of 1934 
September 21,1938 . 
Wanpswortn, J. 
0. V. O. BABU NAIDU-—PLAINTIRE 
— APPELLANT í 


VETSUS 
MUNICIPAL COUNCIL, ADONI 
—DeranpANT—RESPONDENT 

Madras District Municipalities Act (V of 1920), 
s. 983—Transaction of business—Business is transact- 
ed where contracts are made and control is exer- 
cised and not where contracts are merely executed. 

The general rule is that the business is trans- 
acted at the place where the contracts are made and 
control is exercised and not at the place where 
the contracts are merely executed. | 

The plaintiff owned anarrack distillery at Bellary 
and kept a depot at Adoni for distribution of 
liquor. The depot at Adoni existed only to supply 
arrack for cash to licensed vendors and had no 
authority to supply on credit. Apart from the 
daily sales, the general control of the business was 
entirely exercised at Bellary. The sales at Adoni 
were not taken into account in assessing the pro- 
fession tax at Bellary: 

Held, that the plaintiff must be deemed to 
transact his business at Bellary and not at Adoni 
and that the depot at Adoni was not strictly 
speaking an office but a mere warehouse for dis- 
tributing goods and that therefore the plaintiff was 
not taxable to profession tax in respect. of the 
profits of his Adoni depot Grainger & Sons v. 
Gough (1), Municipal Council of Cocoanada v. 
Clam Line Steamers, Ltd, (2), Hajee Shaik Meerain 
Rowther v. President of the Corporation of 
Madras (3) and Eastern Distilleries and Sugar 
Factories, Ltd. yv. Municipal Council, Negapatam 
(4), relied on. | ce 

8. O. A. against the decree of’ the District 


Court, Bellary, in Appeal Suit No. 26 of 1933 


‘preferred against the decree of the Oourt of 


the District Munsif of Bellary in Original 
Suit No. 508 of 1932. 
Mr. P. Chandra Reddy, for the Appel- 
lant. 
Mr. M.S. Ramchandra Rao, for the Res- ' 
pondent. i 
Judgment.—The question in this case 
is whether the plaintif who owns an arrack 
distillery at Bellary can be said to have 
transacted business at Adoni, where he 
keeps a depot for distribution of his 
liquor and incurred liability to pay profes» 
sion tax to the Adoni Municipality. The 
facts are well-settled. The plaintiff is a 
licensed distiller. By the terms of his 
license, he manufactures liquor for distribu- 
tion at certain specified depots at a price 
fixed by the Excise Department on a calcula: 
tion of costs of production plus a reasonable 
profit. The depot at Adoni exists only to 


- supply arrack for cash to licensed vendors. 
- The depot-keeper has no authority to supply 


on credit. He issues liquor in tTetura for 
cash which he bas to deposit in the Treasury 
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subject to certain authorised deductions for 
standing expenses. He keeps no account 
except a stock book and the general 
control of the business apart from the daily 
sales is entirely exercisedin Bellary. It is 
also established that in fact the Adoni sales 
have not been taken into account in assess- 
ing profession tax at Bellary. Nowon these 
facis, can it besaid that the plaintiff trans- 
acts business through his agent at Adoni or 
should it be held that the transaction of the 
business is at Bellary and that the agent at 
Adoni is nothing more than a mere” dis- 
tributor and Store-keeper. 

Section 93 of the Madras District Munici- 
palities Act dces not itself define the term 
transact business. But s. 94-A says that : 

«if a company or person employs a servant or agent 
to represent it or him forthe purpose of transacting 
business in a Municipality, such company or person 
shall be deemed to transact business within the 
Municipality.” 
and r. 17 of Sch. IV to the Act says that 

“the company or person shall be deemed to have 
transacted business and the person shall be deemed 
to have exercised a profession, art or calling, or 
held an appointment in the Municipality if such 
company or person has an office or place of employ- 
ment witljn such Municipality.” 

Now the term ‘‘place of employment” in 
this rulé undoubtedly refers back to the 
person who exercised the profession, art or 
calling, etc, and with reference to the 
company the criterion is whether it has an 
office. This criterion is not very helpful, 
for the dictionary definition of an office is ‘a 
place where business is transacted’, So 
that we are referred back tothe question 
whether business in fact transacted in the 
place where the agent works. 

Now there is a long line cf cases cn the 
question whether a firm can be said to 
transact business in the place where it has 
a mere agent for canvassing business. The 
leading case of Grainger & Sons v. Gough 
(1) decided that a French firm, selling wine 
through commission agents in London, but 
keeping in tle hands of the head office in 
France the power to accept or decline 
orders, could not be held to be transacting 
business in London. This case and other 
similar cases have been followed by our 
High Oourt. In Municipal Council of 
Cocoanada v. Clam Line Steamers, Ltd. 12) 
it was held that the shipping company which 


had an agent in Madras and a sub-agent 


at Cocoanada, the latter being empowered 
merely to carry out ministerial duties in 
connection with the shipping of cargo and 
(1) (1896) A O 325; 65 LJ Q B 410; 74L T 435; 
44 Wr R 561; 60 J P 692 
(2) 42 M 455; 51 J 
209; 36 M L J 226; 10 L W 45; 25 M L T 193, 


$ 
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the ccntracts being made in Madras, was 
not liable to be taxed at Cocanada as a 
firm transacting business there. Similarly 
in Hajee Shaik Meeran Rowther v. 
President of the Corporation of Madras 
(3) where a firm ia Tinnevelly kept a 
buying agentia Madras who had no office | 
but on instructions from ‘Tinnevelly 
purchased piece-gocds in Madras for 
despatch to the shopin Tinnevelly where 
taey were sold. It was held that the 
Tinnevelly merchant did not exercise a ` 
trade in Madras. There is a decision of ` 
Pamdalai, J. in Hastern Distilleries and Sugar 
Factories, Ltd. v. Municipal Couftecil Naga» 
patam (4) which has actually considered the 
position of the distillery depot though not 
with reference to the liability to profession ` 
tax but with reference to a somewhat | 
analogous liability to company tax. Under 

the rule relating to company tus, the ques- ` 
tion was whether the company had a head | 
office or branch office in Negapatam where 
the depot was situated. Tne depot in ` 
question not only carried out arrack sales 
similar to those with which we have to deal 
here, but also sold sugar under orders from 
the head otfice. It was held that there | 
was no offices within the meaning of the ` 
rule, the basis of the decision being. that 
the control was exercised from head 
quarters and the local agent was a mere. 
distributing agency, I find it very difficult ` 
to differentiate that case fromthe present 
case. f 

The lower Courts have been influenced 
bythe fact that there has been a change in 
the rules under the new Act whereby ` 
instead of the criterion being the existence , 
of the principal office within tne .Munici- 
pality, there has been substituted . the 
criterion of the existence of an office there. ` 
But when once it is understood that an 
office is merely a place where business is 
transacted, we are thrown back on the 
decisions as to what is meant’ by the - 
transaction of the business and the general 
rule must be takén to be that the business 
is transacted at the place where the 
contracts are made and where control is 
exercised, not at the place where the-con- 
tracts are merely executed. [t is true that 
the depot-keeper at Adoni has authority to 
deliver goods in return for cash, and I 
suppose that on the narrowest view it 
might be said that every time he dezivers 
liquor in return for cash, there is an 
(3) 33 M 82; 5Ind, Oas, 744;7 ML T 80, 


(4) A IR 1933 Mad. 496; 141 Ind. Cas. 486; Ind 
Rul, (1933) Mad, 416; 38 L W 226, 


1939 


exacuted contract of sale. But this control. 
over the trade is in fact purely mechanical. 
The price is fixed elsewhere! the vendee 
must be one of certain licensed persons the 
money is paid straight into an account in 
the treasury and all these accounts from 
which profits can be ascertained and with 
the help of which, control can be exercised, 
are maintained in Bellary, 


It is pointed out for the appellant thit 
the assessment of the business on its 
separate ingoine at seach of its depots 
will entail the maintenance of separate 
accounts fer these depots showing the 
profit which each makes and will involve 
the owner of the business in the troubie of 
taking separate proceedings and making 
separate returns in each Municipality in 
which he distributes his wares. These are 
practical considerations which cannot, of 
course, avail to alter the law, but they may 
be looked into for the purpose of deciding 
where in fact this business is transacted 
and for the purpose of applying the law 
as laid down in the decided casas. I would 
observe that the appellant is not anxious 
to avoid his proper liability to pay profes- 
sion tax; but he is anxious to avoid the 
‘trouble incidental to the apportionment of 
his liability between a number of different 
a ng Jan in each of which he has 
sales. 


On a consideration of all the facts and of 
the authorities which have been placed 
before me, I am of opinion that the appel- 
lant must be deemed to transact his 
business ab Bellary and not at Adoni and 
that the depot at Adoni is not strictly 
speaking an office but a mere warehouse for 
distributing goods. In this view, I must 
hold that the appellant is not taxable to 
profession tax in respect of the profits of 
his Adoni depot and [ must allow the appeal 
and grant the plaintiff the declaration 
which he seeks Ido not think that any 
injunction ig necessary, since the Manici- 
pality will certainly honour this Court's 
declaration. The defendant will pay the 
plaintiff's costs throughout. 


Ne D. Leave granted. 
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MADRAS HIGH COURT 
Uivil Revision Petition No. 1433 of 1936 
December 9, 1937 œ 
f ABDUR RAHMAN, J. 
PUVVADA SATYANARAYANAMURTHY 
— PETITIONER 


versus 
GADEPALLI SUNDARA RAO~ 
RESPONDENT 

Practice — Order of Court setting aside ex parte 
decree and awarding costs to decree-holder—Counsel of 
decree-holder accepting costs without protest—Whe- 
ther can attack Court's order in revision subsequently 
—Civile Procedure Code (Act V of 1908), a. Lli—, 
Finding of fact essential for jurisdiction found to be- 
erroneous by High Court—Court, if acted without 
jurisdiction. 

Ifa party had adopted an order of the Court and 
acted under it, he cannot, after he had enjoyed a 
benefit under the order, contend that it was valid for 
one purpose and invalid for another. He must, 
in the circumstances, be considered to have 
acquiesced in the order, This principle is based 
not on equitable estoppel, but falls under the 
well-known rule that a party cannot be allowed both 
to approbate and reprobate. Banku Chandra v. 
Marium Begum (1), Ramaswamt Chettiar v. Chi lamba- 
ram Chettiar (2) and Venkatarayaduv. Rama- 
krishnayya (3), relied on. 

Where a Court passes an order setting aside an 

ex parte decree and awards costs to the decree- 
holderandthe costs are accepted by the @bunsel of 
the decree-holder without protest, the decree-holder 
cannot subsequently in revision attack the Court's 
order setting aside the ex parte decree, 
_ A Oourt cannot be held to have acted without 
jurisdiction if it is subsequently found by a higher 
Court that the findings of fact which were essential 
for the exercise of such jurisdiction were incorrect or 
erroneous, oem 

O. R. P. from the order of the District 
Court, Vizagapatam, dated September 24, 
1936. ; 

Mr. N. Vasudeva Rao, for the Petitioner. 

Mr. Y. Suryanarayana, for the Respon- 
dent. 

Order.—-This is a petition for revision 
from the order of the District Judge of- 
Vizagapatam reversing that of the District 
Munsif and setting aside an ex parte decree 
passed in favour of the petitioner. Ib was 
admitted that the defendanterespondent was 
not served'personally but it was contended 
that be had knowledge of the suit and there 
were no sufficient grounds for his absence, 
The District Judge did not agree with the 
contention, and holding that there were 
sufficient grounds for the defendant's none 
appearance, he set the decree aside but as he 
found the respondent to have been guilty of 
laches, be awarded Ra. 25ito the petitioner 
‘to compensate him for the waste of time, 
money and energy caused to him’. These 
costs were paid at once and received by the 
petitioner's Pleader apparenily before the 
District Judge as a reference to this payment 
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is made in his order, dated September 24,1936, 
The respondent has raised a Preliminary 
objection thit inasmuch as the costs awarded 
by the District Judge were accepted ty the 
petitioner's Pleader without any protest 
the petitioner is not entitled to attack the 
order on revision. The principle underlying 
this objection has been discussed in a 
number of cases, both English and Indian, 
and is based not as stated in some cf 
the cases on equitable estoppel, but falls 
under the well-known rule that a party 
cannot be allowed both to approbate and 
reprobate. The question having been fully 
examined in Banku Chandra v. Marium 
Begum, 37 Ind. Oas. €04 (1), Ramaswami 
Cheitiar v. Chidambaram Chettiar (2) and 
Venkatarayadu v. Ramakrishnayya (3), 
it is hardly necessary for me to discuss 
it again Suffice it to say that the 
conclusion arrived at by the learned J udges 
in theee cases was that if a party had 
adopted an order of the Court and acted 
under it, he could not, after he had enjoyed 
a benefit under the order, contend that it 
was valid for one purpose and invalid 
for another and that he must, in the cir- 
cuv stances, be considered to Lave acquiesc- 
ed in the order passed by the Ocurt, 

In order to apply the principle settled 
by these authorities, it hes to be ascei- 
tained whether as ccntended on bebalf 
of tLe respondent, the ccsts were received 
by tLe plaintifi’s Pleader under protest or 
wkether he should be deemed to have 
acquiesced in the order passed by the 
learred District Judge. It is true that in 
the counter-affidavit by the Pleader filed 
in this Court it is stated that when 
receiving payment he had made it clear 
that tke money was being received by him 
under protest but he has guarded himself 
by stating that he could not “recollect 
now and quote the exact language used" 
by him at the time. On the contrary, there 
is a clear statement in the affidavit filed 
on behalf of the respondent's Pleader 

“that the money was received in Oout "by Mr. 
Venkataratnam, Vakil for the iespondent (in the 
Court of the District Judge) in O. M. A. No. 10 of 
1936 and the money was received in Court without 


any representation to the Court that it was recei 
under protest.” eceived 


In view of the fact that the learned District 
Judge does not refer to the protest alleged 
(1) 37 Ind. Cas. 804; AIR : N 
a8 6B) ie 1917 Cal, 546;21 O WN 
( 1927 Mad. 1009: i 
sah io ML T 608. 09; 105 Ind. Cas, 620; 28 L W 
(3) A 1930 Mad. 268; 193 Ind Cas, 337; 58 M 
L J 137; 31 L W 30; Ind. "Mad. 481; 
Daid] nd. Ral. (1930) Mad. 481; (1930) 
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to have been made by Mr. Venkataratnam, 
Pleader, in bis crder under revision, which 
as stated above adverts tothe fact of pay- 
ment made by the appellantin his Court, 
and that there is no mention of any protest: 
made on behalf of the plaintiff's Pleader in © 
tke receipt granted by him tothe defen- 
dant, which bas been produced by the latter. 
in this Court and admitted by the plaintiff's ` 
Counsel appearing before me, I hold that 
the payment was received by the plaintiff's: 
Pleader without any protest. Had I not 
arrived at this conclfision, it might have: 
been necessary for me to consider the effect: 
of protest, even if made, particalarly when- 
it was open to the plaintiff or his Pleader 
to allow the defendant to deposit the 
money in Court and not receive it himeelf,: 
But in the circumstances of this case it 
appears to be unnecessary. It has been, 
however, contended on behalf of the plaintiff- 
Petitioner that he should not be Leld to 
be debarred from filing this revision: (a) 
as tLe District Judge acted without jurisdic- 
tion in setting aside the ex parte decree; 
and (b) as bis Pleader was not authorized 
to compromise or waive his right to have 
the order revised, | 

I sm not impressed by either cf these 
contentions. It has been already stated 
that the Listrict Judge had come to a finding 
that there were sufficient grounds for the 
defendant's non-appearancein Court, This 
was quite sufficient to give him jurisdiction 
to act under the provisicns of O. IX, r. 13, 
Civil Procedure Ocde, and set the ex parte 
decree aside. A Court cannot be held to 
have acted without jurisdiction if it is sube 
sequently found by a higher Court that the 
findings of fact which were essential for the 
exercise of-such jurisdiction were incorrect 
or erroneous. As for the next objection, it 
was edmitted by the Counsel for the petitioner 
that the Pleader wes entitled to receive the. 
ccsts awarded to the plaintiff. If he did 
Bd, it was not necessary for him to be 
ecncious of the legal consequences which 
would follow from such an act. There is: 
no question of any eccmpromise having 
been entered into by the Pleader or of 
apy legal right having been waived by 
him. Both theee objections, therefore fail, 
In view of the finding that the payment. 
in this case was received by the Pleader 
without any protest, I must, following the 
authorities cited by me, uphold the 
preliminary Objection and find that: the 
revision is incompetent. It is, therefore, 
dismissed with costs. 


N.B. Reviston dismissed, 


gio 
W NAGPUR HIGH COURT 
Second Civil Appeal No. 512 of 1936 
December 1, 1938 
POLLOCK, J. 
DHUNDIRAJ MADHAO DHARASKAR 
—APPELLANT 
versus 
GANPAT VITHAL VICHORE, 
BRAHMIN AND ANOTHER— RESPONDENTS 

C. P. Land Revenue Act (II of 1917), 3.192 ()— 
Lambardar's commission a collecting land revenue 
from malik makbuzas—Oo-sharers, if can share it 
~-Oo-sharers—Village projits—Lambardar sending 
profits to co-sharers by m@ney-order, when entitled 
to money ordet charges—Land acquisition—Acquisi- 
tion of malik makbuza~Landlord, if entitled to 
compensation? 

A lambardar receiveg one commission on the 
land revenue assessed on a mahal and another com- 
Mission on the land revenue assessed on the malik 
makbuzas, and this commission is given to him not 
&s proprietor of the village but to compensate him 
for the trouble he has in collecting the money. 
Neither forme part of the village assets and in 
neither have the co-sharers any right, 
< If the co-sharers live neither in the village itself 
nor in the same place as the lambardar, it is rea- 
sonable that the lambardar should send them their 
share of the profits by money-order and that the 
money-order charges should be paid by the co- 
sharers; but where there isno evidenceto show that 
it was necessary to send money by money-order, 
the lambardar is not entitled to money-order charges. 
- The landlord is entitled to no compensation on 
waecount of the acquisition of the malik makbuza 
land as he is not interested as landlord therein, his 
commission being merely payment for the trouble 
of collecting the land revenue. Sadashiv v. Col- 
lector, Nagpur (1), relied on. 

S. O. A. from the appellate decree of the 
Oourt of the Additional District Judge, 
.Wardha, dated August 14, 1936, in Civil 
Appeal No, 22-B of 1985 modifying the 
decree of the Subordinate Judge, Second 

-Olass, Hinganghat, dated October 19, 1934, 
in Civil Suit No. 226 of 1932. 
“Mr. S. R. Mangrulkar, for the Appellant. 

Judgment.—This appeal arises out of a 
suit for a share of village profits. The 
plaintifs own a four anna share in the 
village of Kandhli and Dalpatpur, of which 
the defendant is the lambardar. For the 
four years in suit, the defendant admitted 
the plaintiffs claim to the extent of 
Rs. 340-8-1 while the plaintiffs claimed 
Rs. 1,437-1-0. Their claim was decreed to 
the extent of Rs. 481-11-0 in the frst Court 
and to the extent of Re. 451-3-0 in the lower 
Appellate Court. Against that decision, the 
defendant has appealed. 

Tae frst item in dispute is the defendant's 
commissioa for collecting the land revenue 
from ma.ik makbuzas. The land revenue 
assessed on the malik makbuzas in these 
villages is Rs. 126-3-0 andthe land revenue 
payable on this account by the lambardar 
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is Rs. 111, The co-sharers contend that 
they are entitled to a share of this commis- 


sion of Rs. 15-8-0, amounting to Rs. 62 for 
the four yearsin suit. Under s. 123 of the 


©. P. Land Revenue Act all land revenue | 


payable under the Act, shall be paid through 
the sadar-lambarda¥, lambardar or patel, as 
the case may be, and in this ease itis thë 
lambardar. Section 84 (3) provides that the 
Settlement Officer shall declare the assess- 
ment of any separately assessed plots of 
land included in a mahal and allow the 
proprietor of the mahal to deduct from the 
land revenue payable through him a 
drawback not exceeding 20 per cent. 
therecn to compensate him for his respon- 
sibility in respect of such land revenue. As 
was pointed out in Sadashiv v. Collector, 
Nagpur (1) the landlord is entitled to no 
compensation on account of the acquisition 
of the malik makbuza land as he is not 
interested as landlord therein, his commis- 
sicn being merely payment for the trouble 
of collecting the land revenue. 
s.188 (1) it is the duty of every lambardar 
to collect and pay into the Government 
treasury so much of the land revenue as 
may be payable through him, and under 
8.192 (1) he receives remuneration fixed 
by tie Deputy Commissioner and recover- 
able from the proprietcrs, usually not 
exceeding 5 per cent, on the land revenue, 
Tue lambardar, therefore, receives one 
commission on the land revenue assessed 
on a mahal and another commission on the 
land revenue assessed on the malik 
makbuzas, and this commission is given to 
him not as proprietor of the village but to 
compensate him for the trouble he has in 
collecting the money. Neither forms part 
of the village assets and in neither have 
the co-sharers any right. The plaintiffs’ 
claim must, therefore, be reduced by 
Rs. 15-£-0. 4 

The second item in dispute arises out of 
a surrender of occupancy land from one 
Mahadeo to the defendant for Rs, 1,000, 


On the same day the defendant granted 
the occupancy rightsin this field to one 


Jago for Rs. 1,100, thereby making a profit 
of Rs. 100. Mahadeo’s sons, however, put 
in an application under s. 13 of the 
Tenancy Act, and in order to meet this 
application, the defendant induced Jago 
to surrender the holding for Rs. 1,100. 
Then after advertisement the defendant 
accepted Rs. 900 for the occupancy rights 
in this field which was the best offer he 

(lb 29 N L R 31; 145 Ind, Oas. 447; AIR 1038 
Nag. 114,16 N LJ 21; 6RN 49, 
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could get. There was thus ultimately a loss 
of Rs. 100. Throughout these proceedings 
he acted asthe agent of the co-sharers, and 
there is no reason to suppose that he acted 
in bad faith or improperly in any way. The 
co-sharers are, therefore,e bound by the act 
and a further sum of Rs. 50 must be 
deducted from the plaintiffs’ claim 

The next objection is to the writing fee of 
Rs. 5 included in the plaintiffs’ costsin the 
first Court. No objection was taken to this 
in the lower Appellate Court. The objec- 
tion must, therefore, be now overruled, 

The defendant has been disallowed 
certain money-order and registration 
charges. Ifthe co-sharers live neither in 
the village iteelf nor in the same place as 
the lambardar, it is reasonable tbat the 
lamburdar should send them their share of 
the prcfits by money-order and that the 
money order charges should be paid 
by the cosharers, but here there is 
no evidence to show that it was necessary 
toseud money by mcney-order, and that 
item must, therefore, be disallowed. 

The last item in dispute is the cosis 
incurred in litigation over the banjar 
land in tbe village. The learned Addi- 
tional District Judge stated that the 
proprietary body could not be held resp-n- 
sible for loss incurred by him in the litiga- 
tion without the consent of the proprietary 
body, kut the lambardar had given notice 
to the cosharers and they raised no 
objection. Owing, however, to the lambar- 
dar’s failure to file the decrees showing 
what the ccets were in the trial Court it 
was impossible to say what loss was 
actually incurred. The decrees have since 
been filed, but it wasfor the defendant to 
make out his case in the trial Court and 
not tosupplement itin this way in appeal. 
The defendant, therefore, cannot claim 
credit for this item. 

The appeal, therefore, partially succeeds, 
and there will be a decree for the plaintiffs 
for Rs. 385-11-0. The plaintiffs will get 
costs proportionate to that amount tbrough- 
out, and the defendant will get costs pro- 
portionate to his success throughout. 


D. Appeal partially succeeds. 
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CALCUTTA HIGH COURT: f 

Criminal Revision Petition No. 972 of 1938 

January 5, 1933 

BARTLEY AND HENDERSON, JJ. 

SEW RATAN LAL BINANI—Accusep— 

PETITIONER 
versus š 

EMPEROR—Oppositz PARTY À 

Penal Code (Act XLV of 1860), s. 211—Essentials 
of offence under—Child Marriage Restraint Act 
(XIX of 1929), ss. 5, 6—Complaint under—There 
must be finding that either or both of contracting 
parties were infants. 

The elements of an eoffence under s. 211, 
Penal Code, are firstly that a false charge should 
bes brought; secondly that the person bringing it 
should kuow that there was no just or lawful 
ground for such proceeding or charge, and thirdly | 
that it should be brought to cause injury to the 
persons against whom it was made. Where the 
only finding recorded is that a false com- 
plaint was brought, it is not sufficient to support 
a conviction under s. 211, 

In case of complaints under ss. 5 and 6 of the 
Child Marriage Restraint Act, it is essential that 
the trying Magistrate should find definitely that 
either or both of the contracting parties to the 
marriage, were infants within the meaning of the 
Act, that isto say, that the bridegroom was under 
the age of 18 or that the bridewas under the age 


of 14. A 

Mr. Lalit Mohan Sannyal, for the Peti- 
tioner. 

Mr. Anil Ch. Roy Choudhuary, for the 
Crown. 

Bartley, J—This Rule was issued upon 
the Chief Presidency Magistrate to show 
cause why the conviction of the petitioner 
under s. 211, Penal Code, and the sentence 
of imprisonment and the fine passed upon 
him should not be set aside. The petitioner 
filed a complaint before the Additional 
Ohief Presidency Magistrate under ss. 5 and 
6, Sarda Act, Act XI of 1929 against two 
persons who, as he alleged, were respon- 
sible for bringing about a child marriage 
within the meaning of that Act. This - 
complaint was enquired into in the manner 
directed by 8.10 of the Act, and was 
dismissed, the Magistrate declaring that 
it was a false complaint. Shortly after- 
wards the learned Magistrate directed a 
complaint to be lodged under s. 211, Penal 
Code, against the present petitioner. Now 
the only specific finding arrived at by the 
learned Presidency Magistrate, who tried 
the present case, is that the petitioner 
brought a false complaint under ss, 5 and 
6 of the Act (Act XI of 1929) before the 
Additional Ohief Presidency Magistrate. 
On that finding the petitioner has been 
convicted under s. 21], Penal Code, and 
sentenced as mentioned above, i 


Itis perfectly clear that this finding is 
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not sufficient to support the conviction 
under s. 211. The elements of that offence 
are firstly that a false charge should be 
brought, secondly that the person bringing 


it should know that there was no just or . 


lawful -ground for such proceeding or 
charge, and thirdly, that it should be brought 
to cause injury to the persons against whom 
it was made. The only finding recorded in 
present case is that a false complaint was 
< brought, Moreover, in view of the nature 
of the offence ofiginally alleged by the 
petitioner to have Ween committed, it was 
essential that trying Magistrate should find 
definitely that either or both of the con- 
tracting parties toethe marriage, which 
-admittedly took place were infants within 
the meaning of the Sarda Act, thatis to 
say, that the bridegroom was under the 
age of 18 or that ths bride was under the 
-age of 14, Although it would appear from 
“the judgment that the learned Magistrate 
was of opinion that the bridegroom was 18 
years acd 6 months old and that the bride 
was 14 years old, there is no finding to 
that effect. Further, although the ages of 
‘the contracting parties to the marriage were, 
even according to the proseculin just 
above the limits prescribed by the Act, 
there is no discussion as to whether in the 
sparticular circumstances the petitioner 
could have had any just or lawful ground 
for believing that an offence under the 
Act was actually committed On the other 
hand, it seems perfectly clear from the 
evidence that a prima facie case of 
‘attempted extortion has been established 
against the petitioner. 

In the result this Rule must be made 
‘absolute, the conviction of the petitioner 
under s. 211, Penal Oode, and the sentence 
passed upon him must be set aside and we 
direct that proceedings on a charge of 
attempted extortion be taken against him 
before some other Magistrate. The potitioner 
must surrender before the Chief Presidenty 


Magistrate. 
Henderson, J.—I agree. 
D. Rule made absolute. 


h RANGOON HIGH COURT 

Civil Miscellaneous Appeal No. 40 of 1933 
November 22, 1938 
Ropers, C. J. AND MosELY, J. 
U P SEIN—AppELLANT 
tersus 

E. M. BODI—Responpent, 
Presidency Towns Insolvency Act (IIT of 1909) 
(Rangoon), 8. 13 (4) Ab)—“ Ability to pay," means 
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that debtor is not so embarrassed as to be unable to 
meet his liability in ordinary way. 

What is meant by " ability to pay’; is not merely 
that the man has assets which, if liquidation pro- 
ceeds, might in the result provide sufficient money 
to discharge his debts. The expression means that 
he is not so embarmassed that he could not meet 
his debts in the ordinary way. When assets are not 
liquid assets; and therefore debts cannot be paid, tha 
isa circumstance in favour of liquidation. Partap- 
mal Rameswar v. Chunilal Johurt (1), followed. 

C. Misc. A. against an order of the High 
Court, in Insolvency Oase No. 49 of 1938, 
dated June 15, 1938. 

Mr, U. E. Maung, for the Appellant. 

Messrs. P. K. Basu and Dadachanji, for 
the Respondent. 

Roberts, C. J.—This is an appeal by one 
U Po Sein against the order of adjudication 
passed against him. Itis agreed that he 
committed , an act of insolvency within the 
meaning of s. 9 (e), Rangoon Insolvency 
Act, which says that a debtor commits an 
act of insolvency if any of his property has 
been sold or attached for.a period of not 
less than 21 days in execution of the decree 
of any Court for the payment of money. 
The debtor in the present case says that he 
is insolvent within the meaning ofs. 13 (4) 
(b), Rangoon Insolvency Act. This sub-section 
gays thatthe Court shall dismiss a eredi- 
tor's petition if the debtor appears and 
satisfies the Court inter alia that he is able 
to pay his debts or that for other sufficient 
cause no order ought to be made. And he 
says in effect that he has satisfied the Court 


“that he is able to pay his debts because he 


has property which if he were able to liqui- 
date in order to pay them, would be greater 
in value, according to his contention, than 
the toal amount of his liabilities. U E 
Maung who has appeared on bis behalf and 
said everything that could be said for him, 
has been obliged to concede that unless we 
are to differ from the decision of a Bench 
of the Oaleatta High Court in Pratapmal 
Kameswar v. Chunilal Johuri (1) there 
is really nothing to be said in this appeal. 
In that case judgment was delivered by 
Sir George Rankin, now a member of the 
Judicial Committee of the Privy Council, 
who pointed out that what was meant by 
“ability to pay” was not merely that the 
man has assets which, if liquidation pro- 
ceeds, might in the result provide sufficient 
money to discharge his debts. He proceeded 
to say that it meant that he was not so 
embarrassed that he could not meet his 
debis in the ordinary way, and that where 
assets were not liquid assets and therefore . 


1) 600 245; 144.Ind. Cas. 142; A I R1933 Oal 


NY ad. Rak (938) Oal. 607, ae 
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debts could not be paid, that was a circum- 


- stance in favour of liquidation. 


There is no kind of authority which runs 
counter to the propositions cf law laid down 
by Sir George Rankin and we are in com- 
plete agreement with them, and there can 
be no ground for seeking to argue that that 
decision ig not good law. Accordingly, in 
our opinion, this appeal must be dismissed 
with costs, three gold mohurs. 

D. Appeal dismissed. 





CALCUTTA HIGH COURT 
Oriminal Appeal No. 504 of 1938 
January 4, 1939 
BARTLEY AND HENDERSON, JJ. 
RADHA BALLAV PAL AND ANOTHER— 
ÅPPBLLANTS 
versus 
EMPEROR-—Opposite Party 

Penal Code (Act XLV of 1860), as. 120-B, 420— 
Appeal to gambling instinct, whether per se cheat- 
ing—Accused held not guilty of cheating or con- 
spiracy to cheat. 

An appeal to the gambling instinct of humanity 
does not per se amount to cheating. . 


Held, on facts that in starting an insurance scheme 
which was calculated to confer money benefits on 
the policy-holders in the shape of twelve times the 
money invested by each, the accused were not guilty 
of either cheating or conspiracy to cheat, as upon 
a fair reading of the prospectus, it could not be 
said that it contained any fraudulent or deceitful 
representations though it might appear too absurd 
for such schemes to work with success, 


Messrs. S. C. Talukdar, C. Noad and 
Probodh Chandra Kar, for ihe Appellants. 

Mr. D. N. Bhattacharjee, Deputy Legal 
Rememrerancer, for the Crown. 

Bartley, J.—The appellants in this case 
—Radha Ballav Pal and Ram Ohandra 
Shee—havs been convicted under s. 420 
read with s. 120-B, Indian Penal Code, and 
on seven separate counts under s. 420, 
Indian Penal Code. They have been sen- 
tenced under tke conspiracy charge to 
imprisonment and fine. The case against 
the appellants arose from a scheme of 
so-called insurance launched by what was 
known as Bharat Circulating Society, 
This society published widely in the press 
and elsewhere what is called a new attrac- 
tive scheme which will confer money benefits 
on the policy-holders in the shape of twelve 
times the money each one had contributed. 
The main points of what may be called the 
prospectus were as follows: 


“On receipt of Rs. 5 only the company will issue 
an acknowledgment receipt and will register the 


payee as one of the policy-holdera. The company 


will issue two fresh policies of the same value 
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covering the original policies. In this way cirdula- 
tion willbe going on by the issue of fresh policies, 
The company expects that the number of policies 
will be multiplied more and more and that once 
benefited, the policy-holders will not hesitate to 
renew their applications over and over again thus 
ensuring limitless prospect of expansion and 
thereby it is expected that no difficultye will be 
experienced for payment to the policy-holders in 
the manner stated above. ‘ 
The first payment will be one after the expiry of 
sixty days from the date of payment, and the pay- 
ment will continue for twelve months. Thus each 
policy-holder will get Rs, 60 in fourteen months." 


This original scheme was supplemented 
by the issue of two other kinds of policies. 


- They were known as the‘B’ and“O” schemes. 


Under the ‘B’ scheme, an investment of 
Rs, 5 brought in a sum of Rs. 30 in six 
montly instalmente. Under the other 
scheme a policy of Rs. 5 brought in Rs. 15 
within three months. Numbers of people 
were induced to invest sums of money in 
the scheme and numbers of agents were 
employed on lavish terms as to commiesion 
and bonus tc popularize it. It has been 
found by the learned Magistrate that a 
number of original investors were re-paid 
and indeed the direct evidence in this case 
established that out of Rs. 91,000 realized 
from the public Rs. 45,000 was paid out 
to investors. The further findings of tle 
learned Magistrate are that a few minutes 
of intelligent consideration of the various 
schemes put forward by the society is 
encugk to show anybody not of subnormal 
intelligence that the scheme is blund to 
fail. It appeared too absurd according to 
the learned Magistrate for these schemes 
to work with any success; but there are 
always to be found among the general 
public large numbeis of gullible and stupid 
people ready to risk small sums of money 
in wild-cat schemes in the expectation that 
the promises made will be fulfilled and they 
will get rich quickly. Many of them hoped 
in this case ibat at any rate, even if the 
schemes ultimately broke down, this would 
not occur until their dues had been repaid. 
The learned Magistrate further found that 
so far as the general public, who purchased 
the policies, was concerned, it may be said 
that some of them did-so, because they 
were too obtuse to realize the weakness of 
the schemes which were advertised, while 
others were actuated by a wild hope that 
somehow their own money might be repaid 
to them with the promised profits before» 
the crash came. ` 


In view of these findings of fact it seems» 
tous to be extremely difficult to hold that 
an offence either of conspiracy to cheat or 
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of bubstantive cheating, can posssibly he 
made out in the present case. The charges 
framed against the appellants were firstly, 
that they were parties to a criminal con- 
Apiracy to commit an offence of cheating 
by deceiving the unwary members of the 
‘publi¢ and thereby dishonestly inducing 
them to deliver sums of money amounting 
to Rs. 5 or multiplies thereof, as purchase 
price of the policies promised to be issued 
under the schemes “A”, “B” and “O” afore- 
Mentioned. The subsequent charges of 
cheating were with fegard to a number of 
items of cash said to have been delivered 
“by various’ people ia ‘consequence of the 
deceit consisting of representations and 
conduct specified in the conspiracy charge. 
These overt acts were stated to be the 
starting of a bogus.company known as the 
Bharat Circulating Company; the circula- 
tion of literature containing misleading 
Statements, the appointments of agents and 
payments to investors, purporting to be in 
acccrdance with the terms of the original 
policies. I refer to this matter for the pur- 
pose of emphasizing that the prosecution 
did not and do not rely, for the purp se of 
bringing home the specific charges of cheat- 
ing to the appellants, upon any deceitful 
representation said to have been made to 
any of the depositors beyond what is con- 
tained in the original prospects. We have 
found in the evidence a statement as to 
certain representations made by the appel- 
- lants to would-be depositors which, if 
accepted as true, might possibly support a 
- Specific case of cheating in respect of the 
person to whem they were said to have 
been made. But, as no reliance has been 
placed upon that evidence, we are not 
` - further concerned with it 

In order to establish the charge of cheat- 
ing, the presecution are bound to show that 
the criginal prospectus itself, Ex.4in the 
case, contains such false representation as 
are calculated to, and actually did deeeive 
the prospective investors and thereby 
fraudulently and dishonestlywinduce them 
toinvest money in the company and that 
as a result thereof it was wrongly lost to 
particular investcrs. Now on a fair reading 
of the prcspectus itself it cannot possibly, 
we think, be held that it contains any such 
fraudulent and deceitful representation. 
The first,point taken in connection with it 
is that the Society is described as Govern- 
ment Registered No. 5934, registered under 
Act XI of 1932, It appears, however, as a 
matter of fact that the Scciety was actually 


registered under that Act. The representa- ` 
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tion is, therefore, not a false representation. 
Next the prospectus sets forth that on a 
receipt of Rs. 5 the company will, issue an 
acknowledgment receipt and register the 
payee as a policy-holder. It will then issue 
further two fresh pplicies of the same value 
covering the original policies. In this way 
circulation will be going on by the issue of* 
fresh policies. The company expects that a 
number of policies will be multiplied more 
and more and that no difficulty will be 
experienced of payment to the policy-hold- 
ers in the manner stated above. 

The representation thus made undoubted- 
ly is that the investors will be paid from 
the money provided by other investors. 
However absurd such a representation may 
be, it can hardly be said to amount toa 
false representation within the meaning of 
s. 415, Indian Penal Oode, and even if 
such can be the case, the findings of the 
learned Magistrate in the Court below 
militate against the view that anybody 
could really have been deceived by the 
terms of the prospectus. It appears to us 
thut the proper view to take of the present 
case is that it is one of those snowball 
schemes which was speculative in the 
highest degree and probably unworkable. 
Tt was not dishonest or fraudulent in the 
sense that it either represented to the 
public something which was not true or 
concealed from them something which 
should have been disclosed. We are 
not prepared to hold that any appeal to 
the gambling instinct of humanity must 
per se amount to cheating, and in the pre- 
sent case, we are not satisfied that the 
elements of the offence have been made 
out. In this view of the matter, the present 
appeal must be allowed, the conviction of 
the appellants and sentences passed upon 
them must be set aside and they will be 
acquitted and discharged from their bail. 

Henderson, J.—I agree. The difficulty 
in establishing the charge as framed in this 
case is illustrated by the way in which the 
prosecution was conducted. Exhibit 4, the 
prospectus, is the only evidence upon which 
a charge of conspiracy could be based. 
We have read that document and it does 
not purport to put forward anything more 
than a g.mbling scheme; the element of 
uncertainty being found in the time, the 
scheme would be able torun. The prosee 
cution has not been able to produce any 
single witness who purchased a ticket as a 
result of reading this prospectus and who 
is in a position to establish that. “he 
had been cheated. All that the evidence 
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amounts to .is that the witnesses would 
not have taken tickets if they had known 
that they were going to Ise. That of 
course applies to every gambling tran- 
Saction. 

The only element which could amount 
to chealing is to be found in the deposi- 
*tions of some witnesses with regard to sub- 
sequent interviews which are said to have 
taken place with the appellants in the 
office of the company. For example, P. W. 
No. 20, Jitendra Nath Ghose, a Pleader of 
Alipore Court alter reading the prospectus 
went to the company’s office. He solemnly 
says that he was told by the appellants that 
the Government had guaranteed to pay off 
the money due on any policy. Of course, 
if this evidence is true, the appellants were 
guilty of a specific act of cheating. But 
inasmuch as no such specific charge was 
framed, Ican only suppose that the pro- 
secution themselves do not attach the 
slightest weight to it. Not merely was 
this witness severely shaken in cross- 
examination, but it is quite incredible that 
a Pleader would believe such a silly state- 
ment. There can be no doubt at all that 
this evidence is all false and I do nct re- 
gret that no charge was based upon it. 
The case really lies within a very narrow 
compass and rests solely upon the question 
whether there is any element of deception 
in Ex. 4. I can only say that there is 
nothing in the document itself cr in the 
evidence of any of the witnesses to support 
such a conclusion. 

D. Conviction set aside. 





NAGPUR HIGH COURT 
Miscellaneous Appeal No. 177 of 1937 
November 21, 1938 

Niyceat, J.. 
Musammat BHAGWATI AND ANOTARR— 
APPELLANTS 


f tersus 
G. I. P. RAILWAY turoves RESIDENT 
ENGINEER, SATNA— RESPONDENT 
Workmen's Compensation Act (VIII of 1923), ss. 10 
(1), 30 (1)—S. 10, if lays down period of limitation 
regarding proceedings for recovery of compensation 
from Commissioner—Olaim disallowed in full— 


Appeal lies, 

The word ‘institute’ 10 (1), Workmen's 
Compensation Act, does not refer to the proceedings 
before the Commissioner but only to the workman's 
claim for compensation against the employer. Con- 
sequently s. 10 cannot be interpretated as laying 
down a period of limitation in respect of proceed- 
ings for the recovery of compensation before the 
Oommissioner, f 
“ English and Indian case-law referred to.) 


in B. 
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Where the claim has been disallowed ïn full; the 
claimant is entitled to appeal under s. 30 (1) (a) 
Workmen's Compensation Act, and it cannot be dis- 
puted that the appeal involves a substantial ques- 
tion of law. Abdul Rahman and Co. v. Narayan 


(4), referred to. ; > 

Misc. A. from an order of the Oourt of 
the Commissioner for Workmen’s Compen- 
sation and District Judge, Jubbulpore, 
dated June 14, 1937, in Workmen's Com- 
pensation Case No. 1-B of 1937. 

Mr. K. C. Jain, for the Appellants. 

Mr. S. T. Bhawe, for the Respondent. 

Order.—This is ane appeal under s. 30 
(1) (a) of the Workmen's Compensation Act 
of 1923, from an order of the District 
Judge, Jubbulpore, massed on June 14, 
1937, in the Workmen’s Compensation Case 
No. \-B of 1937. 

The applicants Ncs.1 and 2 are res- 
pectively mother and widow of one Kunj- 
behari, who was a workman in the work- 
shop of the non-applicant company. He 
sustained 2 severe injury inthe zourse 
of his employment on August 31, 1936, in 
consequence of which he died on September 
3, 1936. The appellants served a notice 
on the Agent of the G.I. P. Railway, Bon- 
bay. intimating to him Kunjbehari’s death 
and cla'mioag compensation amounting 
to Rs, (00. This was done on October 15, 
1936. Thecase was under consideration 
till March 12, 1937, on which date their 
claim was rejected. On April 16, 1937, the 
appellants applied tothe District Judge 
under s.22 ofthe Workmen’s Compensa. - 
tion Act to recover compensation of Rs. 600. 
The learned District Judge rejected the . 
application on the ground that it was not 
made within six months from the date of 
the workman's death. 

In view of the case reported in Abdul 
Karim v. Eastern Bengal Railway (1) with 
which I respectfully agree, this appeal 
must succeed. It was held there by a 
Special Bench ofthree Judges that the 
word ‘institute’ ins. 10 (1) does not refer 
to the prcceedings before the Commissioner 
but only to the workman's claim for com- 
pensation against the employer. Section 
10 of the Indian Act is based on s. 14 cf 
the Wcrkmen's Compensation Act, 1897, 
in England. The phraseology of s.10 of 
theIndian Actis substantially the same 
as that ofs 14o0f the Eugiish Act. The 
question which arises here was considered 
jn Pcuwellv. Main Colliery Company (2). 

(1) 61 C 508; 149 Ind. Oas. 169; A I R 1934 Oal, 
4€0; (1934) Or. Cas. 613; 388 O W N 618; 6R OQ 
522: (S B). 

(2) (1900) A O 366; 69 L J Q B 758: 83 LT 85; 
49 W R 49; 65 J P 100; 16T L R 466, - 
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ft was held that the claim ‘for compensa- 
tion occurring ins 14 of the English Act 
means not the initiation of proceedings 
before the tribunal by which the compensa- 
tion isto be assessed buta notice of a 
claim, for compensation sent tothe work- 
man’s employer. In M'Cafferty v. Mac- 
Andrews & Co. (3) Lord Thankerton observ- 
ed thats. 14 of the English Act did not 
limit the time within which the proceedings 
under the Act are to be brought but it laid 
down two conditions, precedent to such 
proceedings in regard to notice of the 
accident ag, soon as practicable and “a 
claim for compensation within six months. 
The proceedings before the Commissioner 
are dealt with under Ohap. III of the 
Workmen's Compensation Act VIII of 1923 
whereas the matters relating to workmen's 
compensation are dealt with in Chap. II. 
Section 10 which occurs in Chap. IT, cannot 
be interpreted as laying down a period 
of limitation in respect of proceedings for 
the recovery of compensation before the 
Commissioner. All thats. 10 (1) says is 
that no proceedings for the recovery of 
compensation shall be maintainable before 
a Commissioner unless two conditions are 
satisfied: (1) that notice of accident has 
been given, and (2! claim for compensa- 
tion with respect to such accident has 
been instituted within s'x months. If 
the institution of the claim for com- 
pensation is a condition precedent to 
initiation of proceedings before the Com- 
-missionsr, it is obvious that the expres- 
‘sion ‘claim for compensation’ cannot mean 
‘the proceedings for the recovery of Com- 
pensation. The proceedings before the 
Commissioner are in reality for the settle- 
ment of any matter which could not be 
settled by the agreement of the claimant 
andthe employer, as is clear from the 
wording of s. 19 and s.22 of the Act. 
This consideration also indicates that 
the words ‘claim for compensation’ used 
in s. 10 do not relate to proceedings before 
the Commissioner but tothe claim lodged 
with the employer. The learned District 
Judge fell into an error when he dismiss- 
ed the application on the ground of limi- 
tation. 

It is urged for the-respondent that the 
Commissioner's order is not appealable. 
Reference is made Abdul Rahman & . Co. v. 
Narayan (4). All that is laid down 

(3) (1930) A O 599 at p. 627; 99 L J P O 145; 


(1930) W O & I Rep. 251; (1930; SOL T 521; 46 
T L R 359; 37 LL L Rep. 183 


*. (4) 16 N LJ 63; 145 Ind. Oas. 402; A I R 1933 ` 


Nag. 272; (1933) Or. Oas, 1004; 6 RN 47, 
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there is that under s. 30 of the Act no 

appeal lies unless a substantiąl question 
of law involves. Since the claim has been 
disallowed in full the claimant is entitled 
to appeal under 8. 30 (1) (a) and it cannot 
be disputed that the appeal involves a 
substantial question of law. 

The result is that the appeal succeeds 
with costs. Thecase willnow go back to 
the Commissioner (District Judge, Jubbul- 
pore) for enquiry into merits. Pleader’s fees 
Rs. 15. 

D’ Appeal succeeds. 


ee 


MADRAS HIGH COURT 
Second Civil.Appeal No. 1232 of 1932 
July 28, 1938 
BURN AND LAKSHMANA Rao, JJ. 

T. V. SRINIVASA AYYANGAR— 
Pruaintirpr—APPELLANT 


versus 
V. JAGANNATHA AIYANGAR AND 
ANOTHER — DEFENDANTS—- RESPONDENTS 

Madras Hereditary Village Offices Act (III of 
1895), 3. 13~Right of suit given by e. 13, whether 
inconsistent with continuance of power of control 
given to District Collector by s. 3 of Regulation 
(VII of 1828). 

There is no conflict between Regulation VII of 
1828, and Act III of 1895. The righ of sait which 
is givenby s. 13 of Act III of 1895, is nut in any 
way inconsistent with the continuance of the power 
of “snperintendance, control and revision” given to 
the District Collector bys. 3. Third of Regulation 
VII of 1828, (Subordinate Collector’s and Revenue 
Malversation Regulation). Tbe District Collector's 
power of revision created by the same Regulation, 
unlessit isexpressly taken away,must be held to 
continue. 


S. C. A. against the decree of the District 
Court of Madura in A. S. No. 179 of 1931 
preferred against that of the Court of 
the District Munsif of Tirumangalam in 
O. 8. No. 155 of 1930. 

Mr. K. Rajah Ayyar, for the Appellant. 

í Mr. K. V. Sesha Ayyangar, for the Respon- 
ent. i 

Judgment. —We agree with the learned 
District Judge that there is no conflict 
between Regulation VII of 1823 and Act 
III of 1695. The right of suit wbich is 
given bys. 13 of Act III of 1895 is notin 
any way inconsistent with the continuance of 
the power of “‘superintendance, control and 
revision" given to the District Collector by 
s. 3. Third of Regulation VII of 1828 
s. 3. First of the Regulation expressly states 
that it applies to “all the powers granted to 
Collectors by the regulation now in force, or 
that may hereafter be enacted. 

It is only by virtue of this regulation that 
“5 Revenue Divisional Officer gets authority 
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to exercise the power of a “Collector” under 
Act III of 1895. Consequently the District 
Collector's*power of revision created by the 
same Regulation, unless it is expressly 
taken away, must be held to continue. 


This appeal is accordingly dismissed with 
* costs. 


N.-D. Appeal dismissed. 


MADRAS HIGH COURT 

Civil Suit No 351 of 1934 ° 
December 7, 1937 
Wanswortu, J. 

O. KRISHNAVENI AMMAL AND ANOTHER—- 
PLAINTIFES 
versus 
P. 8, SUBRAHMANYAM OHETTY 

AND OTHERS—DERENDANTS 

Mortgage — Equitable — Title-deeds deposited as 
collateral security for loan — Terms of loan agreed 
upon some days before deposit —Subsequent execution 
of memorandum —Memorandum neither reciting date 
of deposit nor giving rate of interest — Memorandum 
held not itself record of mortgage transaction and 
did not require registration — Substituted securities 
— Priority — Rights in substituted security of two 
rival claimants, after partition—S. 48, Transfer of 
Property Act (IV of 1%82), if applies to such case— 
Hindu Law- Joint family — Alienation — Mortgage 
yy mana for family business— Whether binting on 

‘amily. 

It is settled law that where a deposit of title-deeds 
as collateral security for a loan is evidenced by a 
writing which is not intended to be itself the embodi- 
ment of the contract, but isa mcre memorandun ofa 
previously completed transaction, that writing is not 
an instrument affecting immovable property and need 
not be registered, In deciding whether the writing 
is such a memorandum of a completed transaction or 
the embodiment of the actual contract, the use of the 
past or present tense in reference to the deposit may 
be an indication of the intention of the parties but 
cannot of itself be the sole criterion of the nature of 
the document. The important point to consider is 
whether having regard to the recitals of the docu- 
ment and the evidence, circumstantial or otherwise, 
of the manner Of its execution, it can be stated that 
the document was regarded by the parties as the 
embodiment ofthe bargain or as a mere memorandum 
ofacompleted oral contract which had an existence 
independent of the memorandum. If the former, it 
is inadmissible 1f not registered, If the latter, it 
does not require registration aa it is not an instru- 
mens one immovable property. [p. 923, cols. 
1&2. 

After the deposit of title-deeds was made as col- 
lateral security for aloan,a memorandum was exe- 
cuted. The terms of the loan were agreed upon 
some days before the deposit and title-deeds re- 
mained as security for loan which had already been 
agreed to be advanced subjest toa satisfactory title. 
The title was approved by the document writer some 
days before the execution of the memorandum. 
Besides thisthe memorandum did not recite the date 
of the deposit and did not give the rate of in- 
terest: 

Held, that there was already a completed mort- 

:. gage agreement anterior by some days to the memoran- 
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dum. The memorandum, therefore, was not itsélf a 
complete record of the contract and didnot require 
registration. | 

As between the two substituted security rights no 
question of priority arises, for s. 48, Transfer of 
Property Act, applies only to saccessive mortgages 
on the same property. After partition the rights in 
the substituted security of two rival cleimants 
should be proportionate to the value of the original 
security as it stood on the date of partition. Hakim 
Lal v. Ram Lal (1), referred to. [p. 924, col. 1.] 

A mortgage raised for the purpose of family busi- 
ness by the manager of the joint family is binding on 
the family. |ibid,} ant 

Mr. K. Krishnaswemy for Mr. Sriniva- 
saraghavan and Mr. Thyagarajan, for the 
Plaintiffs. è 

Messrs. M. A, Srinirasan, N. K. Mohanae 
rangam Pillai and K. Narasimha Iyer 
for Mr. T. V. Subramania Iyer, for the 
Defendanis. ; 

Judgment.—Plaintiff sues on a series 
of mortgages. The following geneological 
tree will help to make the facts clear: 

MUN Ra CHETTY 





| 


Sadasiva 


| 
Gangadhara (died): 
(died 1934) 


Visalakshi D. 4 


Mara D, 3. 
| (died after suit) 





Subramaniam 
D. 1. (Insolvent) 

Defendant No. 5is the Official Assignee. 
representing defendant No. 1. Defendant 
No. 6 is another mcrtgagee. He Las died 
and hisexecutor is defendant No. 7. Thusa 
the Official Assignee, and defendant No. 214 
now represent Sadasiva's branch and 
defendant No. 4 represents Gangadhara'o= 
branch. Sadasiva and Gangadhara had a. 
rice mill at Fonneri and a provision business 
in Madras, On August 2, 1930, Sadasiva. 
executed a promissory note, Ex. A, for 
Rs. 1,960 in favour of the plaintiffs, ands 
he is alleged also to have deposited the 
title-deeds. of 16, Audiappa Chetty Street 
Item No. 1 in the plaint schedule, at 
security. Exhibit B, dated August 2, 1930 
is the collateral security document and it» 
admissibility is one of the main question» 
in issue. On Auguet 22, 1931, Sadasive 
(for himself and as manager and guardiaz 
of his minor nephew defendant No. 3) anc 
his son, defendant No. 1, mortgaged tw 
other family properties, viz., 41, Guruvapp: 
Chetty Street, and 105, Egmore High Roada 
to defendant No..6 for Rs, 2,000 by deec 
On April 19, 1932, Sadasiva and defendan 
No. 1 executed two mortgage-deeds i 
favour of plaintiff: (1) Ex. O over Iter 
No, 1 for : R8, 2,000, including Rs. 1,90 


Somasundaram 
2. 
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‘due on Ex. A, (2) Ex. D over Item No. 4 
(the Penneri property) for Rs. 500. 
On March 24, 1931, a partition suit, 
O. 8. No. 471 of 1931, was filed in which it 
. was held that there was a separation bet- 
pee: Gangadhara’s branch and Sadasiva's 
‘branch in October 1930. Plaintiffs here 
were not parties to that suit. The result of 
this suit was to allot to defendant No. 3's 
(Gangadhara’s) branch not only the proper- 
ties covered by Exs. B,O and E but also 
the properties covered by defendant No. 6's 
mortgage. The Ponneri property covered 
by Ex. D was allotted to Sadasiva’s branth. 
In 19314 defendant, No. 6 filed a suit on his 
mortgage claiming substituted security over 
the properties allotted to Sadasiva. The 
present plaintiffs were not parties to that 
suit, which resulted in a decree by virtue 
of which defendant No.6 purchased those 
properties except for the Ponneri property 
Item No. 4, which was sold to a stranger 
subject to plaintiff's mortgage Ex. D. 
_ The first question to be decided in the 
` present suit relates to the validity of the 
plaintiff's equitable mortgage for Rs 1,900 
dated August 2, 1930. This depends 
largely on the admissibility of Ex. B, with 
reference to tke provisions of ss. 17 and 49, 
Registraticn Act, and s. 91, Evidence Act. 
I have had occasion to discuss the case-law 
on the subject in a very recent judgment 
(0. S. Nc. 394 of 1933) and Ido not think 
it mecessary to do more than restate my 
conclusions. It is settled law that where 
a deposit of titleedeeds as collateral secu- 
tity for a loan is evidenced by a writing 
which is not intended to be itself the 
` embodiment of the contract, but is a mere 
“memorandum of a previously completed 
transaction, that writing is not an instru- 
ment affecting immovable property and 
need not be registered. I have held in the 
case just referred to that in deciding whe- 
ther the writing is such a memorandum of 
a completed transaction or the embodiment 
of the actual contract, the use of the past 
or present tense in reference to the deposit 
may be an indication of the intention of 
the parties but cannot of itself be the sole 
` criterion of the nature of the document, 
The important point to consider is whether 
having regard to the recitals of the docu- 
ment and the evidence, circumstantial or 
_ otherwise,*of the manner of its execution, 
“ it ean be stated that the document was 
" regarded by the parties as the embodiment 
`. of the bargain or as a mere memorandum 
of a completed oral contract which had an 
: existence independent of the memorandum. 
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If the former, it is inadmissible if not 
registered. If the latter, it doeg not require 
registration as it is not an instrument 
affecting immovable property. 

Applying thesg principles to the present 
case, one is confronted with some confu; 
sion of the evidence, due partly to the 
reluctance of Counsel on both sides to press 
for greater precision when the legal result 
of such precision might be adverse to tha 
party who applied the pressure. The actual 
recitals of the document are not very 
decigive. It is described as a “collateral 
security letter,” and it begins by reciting the 
names and addresses of the lenders and the 
name, father’s name, religion, occupation, 
and address of the borrower. It continues 
as follows: 

“On this date I have executed a promissory note 
in your favour and received Rs, 1,90 have 
deposited with you as security the title-deeds of 
the premises No. 16 Audiyappa Ohetty Street 
belonging to me, At the time when I pay the said 
promissory note I shall receive back this letter and 
also the title-deeds. To this effect is the collateral 
letter given with my consent.” 

Then follow the signatures of the bor- 
rower and the attestor and a list of eight 
documents. It will be noted that thig 
dccument does nt recite the date of the 
deposit and does nct give the rate of interest. 
It is not, therefore, a complete record of the 
contract. 

The evidence of plaintiff No. 2 and of the 
attestor makes it clear that the title-deeds 
were handed over at least five or six days 
before the date of Exs. A and B, that the 
terms of tke loan were agreed on and the 
money drawn from the fund some days 
before the title deeds were handed over 
and that when the title-deeds were handed 
over, it was understood that plaintiff No, 2 
was to have them scrutinized by a document 
writer. Plaintiff No.2 says that the docu» 
ment writer approved the title some tive or 
six days before the date of Exs. A and B. 
There is no evidence contra. It is reason- 
able to infer from these circumstances that 
after this individual had approved of the 
title, the deeds remained with plaintiff No, 2 
as security for a lcan which he had already 
agreed to advances subject to a satisfactory 
title. If this isthe fact, then there would be 
a ccmpleted mortgage agree:nent anterior 
by some days to the writing of Ex. B, 
and the consequence is that Ex. B ig 
admissible in evidence though unregistered, 
I find that the mortgage for Rs. 1,900 dated 
August 2, 1930, is valid. 


The next question is whether it was 
binding on the joint family of Sadasiva 
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and Gangadhara which existed at the time 
of its execution. Here again the evidence 
is not very detailed. Exhibit A dres not 
state the purpose of the loan. Plaintiff 
No. 2 states that Sadasiva and Gangadhara 
were members of a joint family and were 
running two businesses, one a shop at 
. Madras, the other a mill at Ponneri, manag- 
ing them by turns. He alsc states that 
Sadasiva signed as the manager of the 
joint family and that the borrowing was 
for the paddy business—paddy being 
purchased and milled at Ponneri and the rice 
sold at Madras shop. He says thathe did 
not take Gangadhara’s signature because 
the latter was at Ponneri and he did not 
think it necessary, Plaintiff Witness No. 4, 
the attestor, says that these two businesses 
were owned by the family from the time of 
Munisami, the father of the two brothers. 
It appears that in the partition suit Sadasiva 
asserted that the Madras shop belonged 
to his brother-in-law and the Ponneri 
` property belonged to a stranger; but on the 
materials before me it seems unlikely that 
this assertion wus true. In the absence of 
any other evidence, I must hold that the 
mortgage of August 2, 1930, was raised 
for the purpose of family business by the 
manager of the joint family and was binding 
on the family. 

It follows that Exa C, the morigage for 
Rs. 2,000 executed on April 19, 1932, 
after the separation, is binding <n the joint 
family property to the extent of Rs. 1,900. 
It has not been shown how the plaintiff's 
“mortgage right has become extinguished 
aod Issue No. 3 is found in favour of the 
plaintifs. As to the equities between 
‘plaintiffs and defendants Nos. 6 and 7, it 
seems to me clear tbat plaintiffs are entitled 
to substituted security to the extent of 
‘Rs. 100 with interest over the share of 
Sadasiva’s branch and defendants Nos. 6 
and 7 are entitled to substituted security 
to the extent of Rs. 2,000 with interest, 
both these rights being subject to the 
plaintiff's mortgage Ex. D for Rs. 500 over 
Item No. 4. As between the two substituted 
security Tights, no question of priority 
arises, for s. 48, Transfer of Property Act, 
applies cnly to successive mortgages on 
the same pr.perty. It has been held in 
‘Ha im Lai v. Ram Lal (1) that the rights in 
the substituted security of tworival claimants 
should be proporticnate to the value of the 
erigiral security as it stood on the date of 
partition. lf this rule be applied, tke 
plaintifis would be entitled to one-twentieth 

(160 LJ 46, 
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of the value of Item No. 1 as it stood at the 
time of partition and defendants Nos. 6 
and 7 to the whole of the value as on the date 
of partition of the twoitems mortgaged to 
them: provided that if the whole of the 
property available as substituted security 
is insufficient to meet both claims, they 
will be reduced pro rata, 

The decree will provide as follows: 
Item No. 1 will be sold to discharge Rs. 1,900 
of the amouvni due under Ex. O with 
interest thereon from April 19. 1932, at 
14 annas per cent. pef mensem till the date 
fixed for payment, viz. three months hence 
and proportionate costs and ‘subsequent 
interest at 6 per cent. on the aggregate 
amount till realization. Item No. 4 will be 
sold to realize 
mortgage Ex. D with interest at the con- 
tract rate till the date fixed for payment, 
viz. three months hence, and proportionate 
costs and subsequent interest at 6 per cent. 
on the aggregate amount till realization. 
Items Nos. 2 and 3 will be sold and any 
balance left over from the sale of Item No. 4 
will 1e utilized to discharge the amount 
found to be due to plaintiffs and defendants 
Nos. 6 and 7 by reason of their clais to 
substituted security calculated in tke 
manner set forth in the previous paragraph 
with interest at the contract rate to the date 
fixed for payment, viz. three months hence, 
and proportionate costs of subsequent 
interest at 6 per cent. till realization. 
Defendant No. 7 as the purchaser of the 
equity of redemption in these two items will 
be entitled to avert the sale by paying the 
amonnt found due on those items to the 
plaintiff. 

N.B. 


. 
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LAHORE HIGH COURT 
“Oriminal Appeal No. 686 of 1938 
November 8, 1938 
Young, C. J. AND BLAOKER, J. 
GURDIT SINGH— Convior—APPELLANT 
vETSUS 
EMPERO R— RESPONDENT 
Criminal Procedure Code (Act V of 1898), sa, 339-A, 
637—Approver who has stated that his statement as 
approver was false—S, 339-A, if applies—Approver 
forfeiting pardon put up for trial—Charges read and 
accused asked to plead to it before and not after 
he hasbeen asked to plead whether or not he has 
complied with terms of pardon—Irregularity held 
curable under s. 537 — Oriminal trial—Confession— 
Retracted — Accused alleging extortion on part of 
Police by force, resulting tn serious injurics—Duty of 
Magistrate, ` 


the amount due on the. 


Order accordingly. `` 


= 
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Section 339-A, Criminal Procedure Code, does not 
apply at alltothe case of an approver who has 
stated that his statement as an approver was com- 
pletely false. Thesection applies to a case in which 
theapprover’s case is still that he was one ofthe 
persons who had committed the offence but that the 
I Prosecutor was in errorin congidering that he 
hadin any way failed to comply with any of the 
conditions upon which the tender of pardon was 
made. [p. 926, col 2.] 

Where the provisions of s. 339-A, are not carried 
out in case of an approver who has forfeited his 
paroek and he is put up for trial and the charge has 

een read out to him and he has been made to plead 
to it before and not after ho has been asked to plead 
whether or nof he had c@mplied with the terme of 
his pardon, itis an irregularity curable unders. 537, 
Oriminal Procedure Code. [p. 926, col. 1] 

Where an accused retracts the confession and 
alleges that it was not woluntary but was extorled 
from him by gross torture by the Police resulting 
in serious injuries, itis the duty of the Magis- 
trate, to take immediate steps to have the accused 
examined by a competent doctor. [p. 926, col. 2.] 

This is a matter to which the attention of the 
Local Government might well be drawn, as there is a 
tendency upon the part of Magistrate and Judges to 
regard themselves as mere recording machines and 
not to take obvious steps for the elucidation of matters 
before them. [p. 927, col 1.] 

Or. A. from an order of the Sessicns 

Judge, Jullundur, dated July 15, 1988. 

Messrs. B, R. Puri and Harnam Singh, 
for tho Appellant. 

Mr. M Sleem, Advocate General, for the 

rown. 


Blacker, J.- Gurdit Singh, son of Man- 
wal Singh, Jat of Mandhali, has been 
sentenced to death by the learned Sessions 
Judge of Jullundur on a charge under 
16. 302, Indian Penal Code, relating to the 
mourders of AnupSingh and Lisson Malkiat 
Wingh at Manko on the night of June 
18,1936. He has appealed against this 
monviction and sentence and the question 
wf confirmation of the death sentence 
wassed on him is also before us. The 
prosecution case is that Anup Singh, the 
deceased, had given information to the 
authorities with regard to some Babar 
-Akalis which led to a meeting of thee 
Babar Akalis being raided by troops and 
Wolice, in the course of which raid some of 
Khem were killed. Anup Singh also became 
van approver in the subsequent case, After 
tthe trial, having obtained his pardon,:he 
migrated forthree years to Burma but 
later came back to his own village Manko. 
"The appellart is also an Akaliand it is the 
wase for the, prosecution that he together 
with two other persons, Kartar Singh and 
Ujagar Singh, conspired to murder Anup 
Wingh to avenge the Akalis whose death 
they laid at his door. Accordingly on the 
ight in question they entered bis house, 
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slew him as he slept on his roof, then came i 


down into the courtyard, brutally murdered 
his young son, Malkiat Singh, before the 
very eyes of his mo'her, Musammat Ajit 
Kaur, and taunted Musammat Ajit Kaur 
saying that they would not kill her but 
would leave her alive to mourn her hus- 
band just asthe widows of the Akalis 
whose death had been brcught about by 
Anup Singh were mourning their husbands 
deaths. The murder took place on the 
night of June 18, 1936, and for some time 
remained untraced. 

In the meanwhile, a docvity was com- 
mitted ata village called Jagjitpur in the 
Kapnrthala State and the present appellant 
was caught on the spot by the villagers and 
was injured in the course of his arrest. This 
happened in December 1936. He was taken 
into custcdy by the Kapurthala Police and 
detaiced at Phagwara. His plea at tho 
time was thal he was an innocent passcr- 
by, but the Kapurthala Police did not 
believe thisand they kept him for some 
time interrogating him with regard to this 
dacoity. In due course Gurdit Singh gave 
the names of his accomplicesin the dacoity 
and the Kapurthala Police called in the aid 
of the Punjab Police inorder to secure 
their arrest as they were stated to bein 
British territory. In pursuance of this 
matter Chaudhri Bhim Singb, an Inspector 
of the Punjab Criminal Investigation 
Department, visited Phagwsara on 5 or 6 
occasions during the time that the ap- 
pellant was in custody there and used to 
interrogate him on various matters. Even- 
tually, one of the other dacoits, Kartar 
Singh, was arrested and he told the Police 
that he and the appellant had both been 
concerned in the murder of Anup Singh. 
Each of these two persons, on hearing that 
the other had given him away, was pre- 
pared to make a statement and accordingly 
on March 22,1937, the present appellant 
was produced before Lala Daryai Lal, a 
Magistrate of the Kapurthala State, where- 
upon ke made a full confession of several 
offences including the murder which is the 
subject of the present appeal. After this. 
confession he was confined inthe judizial 
lock-up at Kapurthala. From there he 
was taken by the British Indian Police 
to Jullundur and a report was made to the 
Superintendent cf Police that either he or 
Kartar Singh should be made an approver 
in the case, The Superintendent of Police 
elected to make the present appellant the 
approver. The appellant accepted the ten- 
der of pardon and made a long and detailed. 
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statenient before Pandit Lakshmi Chandra, 
page te of the First Class, at Jullundur. 

e was then put into the judicial lock-up at 
Jullundur. Thisstatement was made on 
April 23, 1937, and the appellant was pro- 
duced befcre the Committing Magistrate on 
May 4. Inthe Court of the Committing 

agistrate he entirely resiled from his 
evidence and stated that he had been 
induced to make a statement under the 
pressure ofthe Police who had illetreated 
him in various ways. He adhered to this 
position at the trial of Kartar Singh and 
Ujagar Singh which was held by Sardar 
Indar Singh, Sessions Judge of Jullundur. 
Nevertheless both the accused in that case 
were convicted by the learned Sessions 
Judge. They appealed tothe High Court 
where the conviction of Kartar Singh was 
upheld but Ujagar Singh was acquitted as 
there was some doubtin the minds of the 
Judges of the Division Bench as to his 
identification. Thereafter the learned 
Public Prosecutor granted a certificate that 
the appellant had forfeited his pardon 
and he was also put .upon his trial. He 
wastried by the learned Sessions Judge of 
Jullundur and convicted and sentenced to 
death, 

A preliminary objection was taken against 
the trial that the provisions of s. 339-A, 
Criminal Procedure Code, had not been 
carried out. There were two objections: 
the first was that the charge had been 
read out tothe accused and he had been 
made to plead toit before and not after 
be had been asked to plead whether or not 
he had ccmplied with the terms of his 
pardon. The record bears out that this 
irregularity did occur, but we are satisfied 
after hearing Oounsel that it is an irregulari- 
ty curable under s. 537, Oriminal Pro- 
cedure Code and that it need not detain 
us. The second objection had more sub- 
stance in it. It was tothe effect that although 
the appellant had pleaded that he had 
complied with the conditions of the pardon, 
the learned Sessions Judge had not come 
toafinding withthe aid of the assessors 
on this point before passing judgment. 
The position of thelearned Sessions Judge 
was that 5.339 had no applizability atall 
to the case, and after hearing Counsel on 
this point we agree with the learned Advo- 
Gate General that the learned Sessions 
Judge’s view is correct. In our opinion 
s. 339-A does not apply at all to the case 
ofan approver who has stated that his 
statement as an approver was completely 


- false. In the very nature of the things 


atenir arwen v. bubarob - (LAH). 


AN 

181 16 
it cannot so apply. Where the approver’s 
case is that the statement which he made 
on atender of pardon was entirely false, 
itis impossible to decide whether he is | 
now telling the truth without deciding the , 
whole case and deciding that he was actual-. 
ly a murderer. In other words, it ywoufd © 
be begging the question. We agree with | 
the learned Advocate-General that s. 839-A~ 
clearly applies to a case in which the’ 
approver’s case is still that he was one of © 
the persons who had committed the offence 
but that the Public Prosecutor was in error’ 
in considering that he had if any way 
failed to comply with any of the, conditions 
upon which the tender of pardon was 
made. This appears fous to be the only 
reasonable interpretation of the law on 
the subject. We therefore overrule the 
objection, 

Coming now tothe facts of the case, the 
prosecution rely mainly on the statements 
of the appellant himself, that is to say, the 
confession made before the Kapurthala 
Magistrate and the statement as approver 
made before the Jullundur Magistrate, and 
the evidence of Musammat Ajit Kaur, tke 
widow of the deceased Anup Singh. The 
first attack has been made upon tte con- 
fessional statements. It is the case of the 
appellant before us that these state- 
ments were not voluntary statements 
but were extorted from him by gross 
torture by the Police. In fact he goes 
so far as to state that as a consequence 
of the torture to which he was subjected, 
he sustained a dislocated shoulder and two 
broken fingers. (The judgment then dis- 
cussed the evidence and proceeded). It is 
true that the description he first gave 
could be reconciled by saying that he 
has not gone into full details. But he has 
gone into fairly full details in other parts 
of his statement before the Committing 
Magistrate and we think it highly impro- 
bable that he would not then have des- 
cribed the exact method by which these 
injuries had been inflicted in the same way. 
as he later described it to the trial Judge. 

In this connection we cannot help animad- 
verting upon the failure of the Committing’ 
Magistrate, when such a serious allegation 
was made, to take immediate steps to have 
the appellant examined by a competent 
doctor, Colonel Mirajkar has told us that 
had a competent surgeon seer the injuries- 
within six months of their infliction, he 
could have fixed very approximately thé 
date upon which they were inflicted. Agu 
therefore on May 4, 1937, these allega 


1939 
tions had been made by the appellant, it 
was in cur opinion the bounden duty of 
the learned Magistrate to have him imme- 
diately examined. Unfortunately the learn- 
ed Magistrate did not realize this duty 
and we have been forced to fall back upon 
infbrences when we might have had some 
solid facte. We think in the present case 
that this is a matter to which the atten- 
tion of the Local Government might well 
be drawn, as there isa tendency upon the 
part of Magistrates and Judges to regard 
themselves Jas meree recording machines 
and not to take obvious steps for the eluci- 
dation of metters before them such as could 
-have been taken in {his case. However to 
return from the digression, we certainly 
think that it tells strongly against the 
appellant that he did not give the same 
description before the Committing Magis- 
trate of the torture to which he was sub- 
jected as he subsequently gave to the 
learned trial Judge. Then again, there is 
the fact that he did not make this objec- 
tion at the earliest possible stage. It might 
be said that he would not make it before 
the Kapurthala Magistrate because tle 
judicial lock-up at Kapurthala is apparent- 
ly a part of the Police Station and he might 
still think that he wae under the influence 
of the Police even after having been com- 
mitted to that lock-up. But conditions at 
Jullundur are very different and if he had 
really only agrecd to tell the Police that he 
would make a statement in order to escape 
from that torture, there is no reason why 
he should not make this complaint before 
Pandit Lakshmi Qhandra. The record of 
the slatement made by Pandit Lakshmi 
Chandra and his evidence show that 
although he was no! taking down a confes- 
sion’ but the statement of a witness, he 
took very great precautions to see that the 
statement was really voluntary. He gave 
all these warnings which would have been 
given had he been recording a ccnfesgion 
and he gave the appellant a fu)l opportu- 
nity fo sit down and think whether he 
wanted to make the statement or not. 
. Theappellant is not an ignorant Jat as we 
have said, but a man of some literacy and 
- we find it very difficult to believe that if 
_his only object in appearing before the 
Magistrate was to escape from the clutches 
. Of the Police, he would not have taken the 
first opportunity of making this escape. 

_ _ Finally, it is clear to us that he has lied 

deliberately and grossly in another part of 
_ his statement where he makes the most 
. absurd allegation about the method in 


abepri.sinwot vi sirenok (LAH) 


$27 
which his statement was tecorded by the 
Magistrate. That is an allegation that 
nobody can believe and the fac} that the 
appellant has brought himself to make it 
cannot but fail to shake our confidence 
very considerably jn the allegations which 
he has made against the Police. That con- 
fidence is all the more shaken because it 
does not appear to us in the circumstances 
of this case that there was any necessity 
for the Police to ill-treat this prisoner be- 
cause they had two persons who were wil- 
ling to become approvers and they could 
attain their object just as easily by play- 
ing these two persons off against each other 
as by ill treating either of them in such a 
clumsy manner as to risk detection. Asa 
conclusion, therefore, we find that not only 
have the allegations of the appellant against 
the Police not been proved but that it is, 
in the circumstances of this case, highly 
improbable that they are true. 

That being so, there is no reason why 
the appellant’s confessional statements 
should not be taken against him as evi- 
dence. They are aclear confession of guilt 
and the record of the two statements 
shows that every reasonable precaution was 
taken by the two Magistrates concerned, 
Learned Counsel for the appellant contended 
that the confession before the Kapurthala 
Magistrate should not be acted upon be- 
cause there was no guarantee that the 
same precautions are taken by the Magis- 
trates at Kapurthala as are taken by the 
British Magistrates. That plea is falsified 
by a consideration of the document itself, 
which shows that Lala Daryai Lal fulfilled 
all the conditions of the Criminal Proce- 
dure Oode in recording the confession. In 
fact we consider that the record of the 
confession which this Magistrate has pro- 
duced is a model worthy of imitation by 
many Magistrates in British India. It is 
also argued that the confession before the 
Kapurthala Magistrate should be excluded 
as being the result of inducement. We are 
unable, however, to see any evidence that it 
was so induced. Apparently it appears to 
us that at that time both Gurdit Singh 
and Kartar Singh were ready to save their 
own necks by making statements and we 
do not agree with the learned Sessions 
Judge in his finding that this statement 
was made under a promise of pardon. As 
we accept the statements of the appellant 
as voluntary statements, there does not 
really remain much to be discussed in the 
case. Without analysing the statements in 
detail, we are satisfied from a perusal of 
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them that they are statements which cculd 
really only have been made by a person 
wbo had participated in the murder. They 
are, however, also corroborated by the evi- 
dence of Musammat Ajit Kaur, by tke evi- 
dence of one Sucham*Lal who deposes 

“that the appellant visiled Manko some days 

before the offence ard asked him where 
Anup Singh’s houses was, and by the evi- 
dence of one Pal Singh who corroborates 
him ae to a meeting between the con- 
spirators at the appellant’s house. The 
statements themselves from their ieternal 
evidence, too, to cur mind, show clearly that 
they are not tutored statements but that 
tLey are genuine statements of a person 
who had actually taken part in the events 
which he is narrating. 

It is, however, desirable to discuss the 
evidence of Musammat Ajit Kaur as this has 
also been attacked by Counsel for the ap- 
pellant. (Tbe judgment tken discussed the 
evidence and continued). We can see 
therefore no reason for not placing full 
reliance either on the confessional state» 
ments of the appellant or on the evidence 
of Musammat Ajit Kaur. In our opinion 
we consider that either of them ceparately 
is sufficient to prove the guilt of the appel- 
lant beyond any reasonable doubt. We 
accordingly consider that Le has been 
rightly convicted by the learned Sessions 
Judge and we dismiss his appeal. With 
regard to the senterce, there cannot be two 
opinions: there is only one appropriate 
sentence for brutal and savage murders of 
this sort, particularly for that of the innocent 
boy, and that is the death sentence, We 
accordingly confirm the sentence of death 
which has been passed upon him by the 
learned Sessions Judge. 


D. Sentence confirmed. 





NAGPUR HIGH COURT 
Criminal Revision No. 514 of 1938 
February 3, 1939 
Pouucok, J. 
SARUP SINGH— Non- APPLICANT— ACCUSED 
VErSus 
EMPEROR—RESPONLENT 

Criminal Procedure Code (Act Y of 1898), a. 195 (1) 
(b)—Penal Code (Act XLV of 1860), s. 211—Com- 
plaint to Police that certain named person had cut 
and taken away complainant's trees—No prosecution 
by Police—Complainant filing complaint in Court— 
Police subsequently filing complaint under 3. 211, 
Penal Code, against him— Prosecution under s. 211, if 
4egal. f 

ott is undesirable that where a case has been 


aken into Court, it should thereafter beopen to 


faRte siNGH v. pitprRor - (NAG.) , 


the Police to evade the provisions of s¢195 of the 


isi to 


Oode of Oriminal Procedure by filing a complaint 
under s. 211, Penal Code, on the complaint by a 
Police Officer; the wording of s. 195 (1) (b) is 
quite wide enough, to require that in such cir- 
cumstances the Court itself shall make a com- 


plaint. 
A person made a report to the Police fat 
had cut and takén away 


certain named persons 
some of his trees. 
these persons, and the complainant thereafter filed 
a complaint of theft in Court. Subsequently the 
Police filed a complaint against the complainant 
under s, 211, Penal Code: 

Held, that the complaint under s, 211, Penal Code, 
was a complaint of am offence alleged to have 
been committed in or in relation to a proceeding 
if a Court. Hence prosecution under s. 211, 
Penal Code, could not proceed without a complaint 
of the Court. Brown v. Ananda Lal Mullick (1), 
Shaikh Samir v.Sajidar Rahman (2), Subhag Ahir vy. 
Emperor (3), Murugan v. Gutha Ram Naidu (4) and 
Rambrose v. Emperor (5), relied on, Ma Paw v. 
Emperor (6), explained, Emperor v. Prag Datt 


{7), dissented from, 

Reference by the Additional Bes- 
sions Judge, Bhandara, fer revision of 
the crder of the Court of the Magistrate, 
First Class, Gondia, dated September 29, 
193%, in Oriminal Oase No. 49 of 1933. 

Mr. M. Adhikari, for the Accused. 

Mr. S. R. Mangrulkar, for the Complainant 
and in the absence of Crown. 

Order.—This is a reference under 8. 438 
of the Criminal Procedure Code, by the 
Additional Sessions Judge, Bhandara, 
recommending that the prosscuntion of 
Sarup Singh under s. 211, Indian Penal 
Code, should be quashed on. the ground 
that it is barred by s, 195 (1) (b) of the 
Code of Oriminal Procedure, 

On March 11, 1938, Sarup Singh made 
a reportto the Police that certain named 
persons had cut and taken away some ci 
his trees. The Police did not prosecute 
these persons, and on May 4, Sarup Singh 
filed a complaint of theft in Court’ On 
May 23, the Police filed a complaint against 
Sarup Singh under s. 211, Indian Penal 
Code and it is now contended that no 
such complaint could be filed without a 


“complaint from the above Oourt. 


At the time the Police filed their com» 
plaint under s. 211 Indian Penal Code, a 
complaint of theft had already been 
filed in Court, and therefore in my opinion 
the ccmplaint under s. 211, Indian Penal 
Code, was a complaint of an offence alleged 
to have been committed inor in relation to 
a proceeding ina Court. This is the view 
taken in Brown v. Ananda Lal Mullick 


Or. LJ 25; 25 OLIH ALR 1917 Cal, 
(2) 530 824; 99 Ind. Oas. 118; AI R 1927 Oal, 
95; 28 Or. L J 86, 


The Police did not prosecute: 


| 
| 
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Subhag Ahir v. Emperor (3), Murugan v. 
Gutha Ram Naidu (4) and Rambrosev. 
Emperor (5), The decision in Ma Paw 
v. Emperor (6), to which I have been referr- 
ed, is not a decision the other way, because 
there it was held that a complaint under 
g.. 182, Indian Penal Code, could be filed by 
the Police after acomplaint tothe Oourt, 
the question whether a complaint under 
s 211, Indian Penal Code, could be filed 
was not cunsidered. The only decision 
the other way is Emperor v. Prag Datt 
(7), and with due respect I prefer the con- 
trary view adopted by most of the High 
Courts. It%eems to me undesirable that 
where a case has been taken into Court, 
it should thereafter beopen to the Police 
to evade the provisions of s. 195 of the 
Code of Oriminal Procedure by filing a 
complaint under s. 211, Indian Penal Code 
on the complaint by a Police Officer; and 
the wording of s. 195 (1) (b) is quite 
wide enough, in my opinion, to require that 
in such circumstances the Court itself 
shall make a complaint. It is certainly 
undesirable in such circumstances that 
the Police should file a complaint under 
s, 182, Indian Penal Code, as had been 
remarked in some of the above cases and 
in Ramchand v. Emperor (8), but on the 
question whether it is legal or not, it is 
not necessary to express any opinion here. 
Lhold that the present prosecution under 
6. 211, Indian Penal Code, cannot proceed 
without a complaint of the Court, and the 
Court has already stated that it considers 
that the complaint was made bona. fide. 

The reference is accepted and the pro- 
secution under 8. 211, Indian Penal Code, is 
quashed. 

D. Revision allowed, 

(3) 11 Pat. 155; 135 Ind. Oas, 520; 12PL T 905; 
33 Ór. L J 153; Ind. Rul, (1932) Pat. 40; (4982) Or. 
Cas, 269; AI R 1932 Pat, 152. 

(4) AIR 1927 Mad. 851; 104 Ind. Uas. 625; (1927) 
MWN 694; 39M L 1 103;26 LW 405; 53MLJ 
455; 28 Or. L J 849; 9 AL Or. R 21. i 

(5) A I R1928 Rang. 254; 114 Ind. Cas. 685; 6R 
578; 300r. L J 312; Ind. Rul. (1929) Rang. 877. 

(6) 8 R499; 128 Ind. Cas. 836; 32 Or. L J 202; 
A IR 1931 Rang. 12; Ind. Rul. (1931) Rang. 52. 

(7) 51 A 382; 111 Ind, Cas 858; 290r. L J 938; 
A I R1928 All. 765. 
- (8) AI R1929 Sind 115; 115 Ind. Oas. 313; 30 Or, 
L-J 399; 23 S L R 225; Ind. Rul. (1929) Sind 73. 
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PRIVY COUNCIL 
Appeal from the Allahabad High Court 
April 20, 1933 3 
LORD TuANKERTON, LORD PORTER AND 
SIR George RANKIN 
RAM NARAIN SAHU AND ANOTHER 
—APPELLAs TS 
versus 
Vusammat MAKHNA—ReaPonpeNt 

Hindu Law—Partition—Decree in partition suit, 
how far evidence to show separation of all or some 
members of family—Suit for partition by two brothers 
against rest two brothers R and D claiming half share 
=D lunatic represented by his wife as guardian- 
ad litem—No demand for partition as between R and 
D —Subsequent to preliminary but before final decree 
D's wife claiming separate share for D—Court grant- 
ing it in final decree—High Court setting aside order 
in appeal — Durtng pendency of appeal, D dying— 
Subsequent to final decree, R and D acting as separate 
and ceasing to live jointly—Widow succeeding in re- 
cording her name in revenue records—Suit by R to 
determine whether D died divided — Dheld died 
divided. 

In a partition suit between the brothers where one 
of the brothers after passing of the preliminary decree 
declares his intention to separate, it is not right to 
say that because he did not get an allotment in 
severalty by the final decree, he remained joint in 
status. The gap between preliminary and final 
decree is not seldom of considerable duration and the 
ordinary right ofa co-parcener to effect a separation 
of his estate, interest or title—as distinct from a 
partition by metes and bounds—by @ proper declara- 
tion of his desire to sever, is not abrogated by the 
mere fact that he has not claimed to exercise it prior 
to the preliminary decree. Again while the desrea 
in a partition suitis the only evidence of what was 
decreed, it is not uncommon for the Court, in passing 
a partition decree, to concern itself only with the 
division of the property into lots and the allocation 
of these lots to individual members or groups of 
members. A division by metes and bounds and 
allotment in severaliy implies a separation of estate 
or interest; and a decree may contain directions 
which operate a severance of estate without any 
corresponding division by metes and bounds. But 
it is another matter altogether to say that ifand in Bo 
far as the decree does not contain something to sever 
the estate, title and interest of pleintifis or defendants 
inter se, they must be conclusively taken to have 
remained united. Asadecreeis nob a necessary Cone 
dition of separation in interest, the proposition is by 
no means axiomatic and requires careful examina- 
tion. [p. 932, col. 2.] i 

A joint Hindu femily consisted of four brothera. 
Two of them sued the other two, R and D, for partition 
askingfor - allotment aud separate possession ofa 
one-half share, Atthat time D was & lunatic. His 
wife was appointed his guardian ad litem. Both 
Rand D filed written statements but neither plead- 
ing contained a demand for partition as between 
themselves. A very few days after a preliminary 
decree was pronounced D's guardian ad litem pre- 
sented 2 petition to the Court praying that his 
share--viz., one-fvurth—should be separated and 
stating that‘there is an apprehension of loss in 
future if the said share is allowed to remain joint.” 
His three brothers objected, but the Court granted 
her application and in the final decree for partition 


‘one-fourth share was allotted in severalty to D, 


From this’ decree R appealed to the High Court. 
Before the appeal was heard, D died leaving him 


530 
surviving his widow. The widow having been brought 
On the record ‘of the. appeal in his stead, the High 
Court allowéd the appeal, holding that after the 
preliminary decree the Judge was not competent to 
entertain añ application that D’s share should be 
separated. Between the date of the final decree and 
the decision of the High Court in appeal, the two 
branches of E and D acted as though they were 
separate in interest and intitle. They ceased to live 
jointly and acted as divided members in matters con- 
nected with marriages and funerals. The widow, 
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however, having in “the meantime succeeded before 
the Revenue Court in obtaining an order for entry 
ofher name in the revenue records, R brought a 
suit against her to determine whether D died divided 
or undivided from R: 

Held, that D died separated from R and others. 

{Case-law referred to.] 

Mr. W. Wallach, for the Abpellants. J 

Messrs. A. M, Dunne, K. C. and S. P. 
Khambatta, for the Respondent. i 


: 4 RAMESHAR ue {died 1913) 
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: | | | 
“Rem Narain Deo Narain=Musammat Makhna Parsotam Raghunandan=Sampat 
: (Plaintifi-Appellant) Died dth (Defendant-Respondent) (Pied c. 1918% | Devi 
ugust 
1927) aA . Kf 
: I | 
Lachhmi Narain Musammat Shaman Ganesh Misammat Musammat 
_ (minor, (minor) Mantoria Mansuria 
(Plaintiff-A ppellant) 


Sir George Rankin.—The sole question 
in this case is whether at the date of his 
‘death (August 5, 1927), Deo Narain was 
Separate in estate from all the other mem- 
bers of his family; or whether he was joint 
‘with the plaintiffs-appellants, viz., his 
‘brother Ram Narain and Lachmi Narain, 
the ‘latter'sson. If he died a separated 
‘Hindu, then, as he left no son, his widow, 
Musammat Makbna (defendant-respondent) 
‘became heir to his property : if at the time 
‘of his death he was'ê member of a joint 
‘Hindu family, , his interest passed by 
‘survivorship to his co-parceners. Both 
‘Courts in India have held in favour of the 
‘widow that he died separate, 

, In 1923 the family was joint, Four sons 
rof Rameshar were alive and on March 
‘26, 1923, two of them, Ram Das and Parso- 
tam (together with the latter's minor son) 
.sued the other members of the family for 
‘partition, asking for allotment and separate 
‘possession of a one-halfshare. At that time 
and at all material times Deo Narain was 
a lunatic, His wife (the present respondent) 
was appointed his guaruian ad litem. The 
plaint was in cne respect disingenuous : 
‘it alleged untruly that there had been a 
division of cash and furniture among the 
‘members. of .the family. This was an 
attempt to deprive Deo Narain and Ram 
‘“Narain’s branch of their proper shares, 
.but it was detected and frustrated at the 
trial. Both Ram Narain and Deo Narain 
‘filed wiitten statements but neither plead- 
ing contained ademanha for partition as 
between themeelves. On September 15, 1923, 
certain accounts were directed and on 
- April 23, 1924, the trial Judge ordered a 
' partitico, directing the Amin to divide the 


immovable properties into two lots and to 
report by May 14, 1924, which lot should be 
given to the plaintiffs in that suit. This 
decree does not appear to have been drawn 
up until October 1924, but a very few days 
after it was pronounced, Veo Narain’s 
guardian ad litem presented a petition to 
the Court (dated May 3, and filed May 
10, 1924), praying that his share—viz., one- 
fourth—should be separated by the Amin 
and stating that “there isan apprehension 
of loss in future if the said share is allowed 
toremain joint." His three brothers objected, 
but the Subordinate Judge on May z7, 1924, 
granted her application and in the final 
decree for partition dated August 16, 1924, 
a one-fourth share was allotted in severalty 
to Deo Narain. From this decreé* Ram 
Narain and his son appealed on July 
27,1925, to the High Court at Allahabad, 
mainly on the ground that it was not in 
conformity with the preliminary decree of 
April 23, 1924, and before the appeal was 
heard, Deo Narain died (August 5, 1927), 
leaving him surviving his widow and a 
daughter. The widow having been brought 
or the record of the appeal in his stead, the 
High Oourt on July ly, 1928, allowed the 
appeal, holding that after txe preliminary 
decree, the Subordinate Judge was not 
competent toentertain an application that 
Deo Narain’s share thould be separated : 
“We leave Ram Narain and Musammat Makhna to 
have their rights adjusted by means-of a separate 
suit, ifthey so choose. Inthe meantime we aie of 
opinion that the portion ofthe property which has 
not been allutted tothe plaintifis shguld be consi- 
dered for the purpose ot the present suit to be pro- 
perty held in common. What the legal effect of the 
application of Musammat Makhna upon the status 
of the family property or the constitution of the 
family gua kam Nozain and Deo Narain is, has got 


‘ 


‘Court, 


‘suit, 


` 1988 


“to be determined ina datasets suit, if the parties 
ares not agreed as to it, or if one or the other party 
choose to institute a suit.” 


The Board is not now silting in appeal 
from this decision nor has the question of 
its correctness been argued before their 
Pn en who express 09 opinion upon it. 

or will they here inquire whether there is 
anything in the Code to preventthe learued 
trial Judge, beforethe preliminary decree 
had been drawn up and signed, from decid» 
ing to include in it a direction for the 
separation of the one-fourth share of Deo 
Narain and directing it to be drawn up and 
completed : accordingly. . 


- Bet ween May 1924—when the trial Judge 
in the partition suit accepted the respon- 
“dents demand that Deo Narain’s share 
should be separated —until July, 1928, when 
this decision was reversed by the High 
the two branctes of Ram Narain 
and Deo Narain acted as though they were 
separate in interest and in title. Till 1924 
they had messed and lived jointly, but they 
ceased to do so about May, 1924. The 
‘trial Court has in the present suit found 
‘that Ram Narain acted as a divided 
. member in matters connected with marriages 
‘and funerals. “Ram Narain himself had 
acquired and accepted severance by his 
“unambiguous conduct.” It is, however, 
objected by his learned Counsel that the 
‘order of May 27, 1924, in the partition 
had left him no option in the 
“matter ‘pending his appeal to the High 
_Oourt from the final decree. 


The widow having on September 1, 1928, . 


“gticceeded before the Revenue Court in 
obtaining an order for entry of her name 
in the revenue records, the present suit 
was brought against her on May 14, 1929, 
‘to -determine whether Deo Narain died 
, divided or undivided from Ram Narain, 
‘and Lachmi Narain, the plaintiffs. The 
“suit was dismissed by the Subordinate 


, Judge of Benares on May 27; 1930,. and 
“the High Court has affirmed this decision 


(April 2, 1935). 


The Courts in India have proceeded in- 


“this case upon the view that though Deo 
Narain wasa lunatic at the time of partition, 
he was nevertheless entitled to a share 
on partition, not having been born a 


` lunatic. Thishad been throughout admitted 


‘on behalf of the plaintiffs as it had been 


admitted “by all parties in the partition - 


suit and in- the mutation proceedings 
which followed thereon in 1928. It seems 
“that this doctrine prevailed in the High 
` Ootirt at Allahabad since Tirbeni v. Muham- 
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mad (1), but after the present case was 
decided by the High Court it has been 
departed from by a Full Beach decision 
in Mool Chand v. Chahta Devi (2), which is 
in agreement with certain decisions of other 
High Courts. Thair Lordships have not been 
asked to review these decicions and the 
important question which they raise has 
not been argued on this appeal. It is a 
matter of some embarrassment to their 
Lordships that they should be called upon 
to discuss the rights of a lunatic and the 

guardian ad litem of a lunatic to claim 
separation of estate in a partition suit 
upon an artificial assumption that a lunatic 
(if not lunatic from birth) is entitled to 
a share upon partition, when there exists 
high authority in India for the view that 
he has no such right. 

The right of a member of a Hindu 
family who is sui juris to separate himself 


.in estate and interest by declaring this 


intention was thus stated by Sir George 
Lowndes in Bal Krishna v. Ram Krishna 
(3):— 

“It is now settled law that a separation may be 
effected by a clear and unequivocal intimation on 
the part of one member of a joint Hindu family 
to his co-sharers of his desire tosever himsslf from tha 
joint family, Thie was laid down in Suraj Narain v. 
Ikbal Narain (4), The question was further examined 
in Girja Bat v. Sadashiv Dhundiraj (5), and the 


- principle was reaffirmed, and the last mentioned 


case was followed in Kawal Nain v. Prabhu Lal (8), 
where Lord Haldane says, ‘the status of the plaintiff 
as separate in estate: is brought about by his 
assertion of hisright to separate.’ 

The effect of the exercise of this right 
upon the rigats and status of other 
members of the family has been considered 


“in. a number of cases which | have come 


before the Board. 


In Balabux Ladhuram v. Rükhmabai (7), 

(1) 24 A 247;34L3 4; A WN 1995, 265, 

(2) I L R (1937) All. 825; 170 Ind. Oas. 833; A I R 
1937 a 605; (1937) A LJ 631; 1937 A L R 755; 10 
RA1 

(3) 3 TA 220 at p224; 132 Ind. Oas. 733; AIR 
1931 PO 104;(1931) ALI 499; 350 WN 815; 34 L 
W 13; Ind. Rul. (1931) P O 221; (1931) M W N 793; 
54 O LJ 131; 53 A 300; 33 Bom. L R 1280; 61M L J 
362 (P 0). 

A 40 1 A 10; 18 Ind. Oas. 30; 16 O O 129; 13 M LT 
194; 17 O W N 333; LLALJ 172; (1913) M 'W N 183; 
KoE J 283; 2% ML J 343; 15 Bom. L R 456 


Ce 3 TA 151; 37 Ind. Oas. 321; A I R 1916 PO 
104243 0 1031, 20 0 W WN 1035; Li A Ld 822; 20 M 
LT 78; 2U P LR (P C) 113; (1916) 2M W N 65; 
18 Bom, L B 631; 4 LW ll; AO LI 207; 3LM Ld 
4355 ). 

(6) 44 LA 159 at p 161;.40 Ind. Cas. 286; A IR 
1917 PO 39; 39 A 496; 15 AL J 581; 2P LW 57; 

210 W N 986; 33 ML J 423 19 Bom. nee 26 d 
LJ 101; (1917) M W N 514; 6 L W 330 (PO 
a 30 I A 130 at p 137; 30 O 725; #3 Sar, 470 
(PO). 
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Lord Davey, ‘delivering the judgment of 
the Board, said:~— 

‘It appearseto their Lordships that there is no 
presumption, when one co-parcener separates from the 
others, thatthe latter remain united. In many cases it 
may be necessary, in order to ascertain the share of the 

‘outgoing member, to fix the sMares which the other 

Bo-parceners are or would be entitled to, and in 
this sense the separation of one is said to be a 
virtual separation of all, And their Lordships 
think that an agreement amongst the remaiming 
members of a joint family to remain united or to 
re-unite must be proved like any other fact.” 

In Bal Krishna v. Ram Krishna (3) (supra) 
Sir George Lowndes said (p. 226,*:— | 

“The separation of one member of the family, it 
is said, necessarily causes the separation of all. 
This problem has been discussed in many cases, 
the argument usually turning upon a question of 
presumption. The general principle undoubtedly is 
that every Hindu family is presumed to be joint 
unless thecontrary is proved. If it is established 
that one member has separated, does the presumption 
continue with reference to the others? The decisions 
of this Board show that it does not: per Lord 
Davey in Balabuz Ladhuram v. Rukhmabai (7), 
followed in Jatti v. Banwari Lal (8). But it is 
equally clear on these decisions that the other 
members of the family may remain joint: it is 
again their Lordships think, a question of their 
intention, which must do doubt be proved.” 

In 1924, Sir John Edge [Palani Ammal 
v. Muthuvenkatacharla Montagar (9) ],restated 
the matter and made some observations 
having reference to cases in which the 
claim to separate has been made by bringing 
a Partition suit: 

`- “Tt is also now beyond, doubt that a member of 
such ‘a joint family can separate himself from the 
other members of the joint family and is on 
separation entitled to have his share in the property 
‘of the joint family ascertained and partitioned off 
for him, and that the remaining co-parceners, 
without any special agreement amongst themselves, 
may Continue to be co-parceners and to enjoy as 
members of a joint family what remained after sucha 


partition ofthe family property. Thatthe remaining - 


members continued to be joint may, if disputed, be 
inferred from the way in which their family business 
was carried on aftertheir previous co-parcener had 
separated from them......... Ina suit for partition which 
proceeds toa decree which was made, the decree for 
a partition is the evidence to show whether the 
separation was only a separation of the plaimtiff from 
his co parceners or was & separation of ail the members 
of the joint family from each other. It appearsto be 
obvious fo their Lordships that in a suit for 
< partition, no effective decree can be made for a 

partition unless all the co-parceners whose addresses 

are known are parties to the suit, and that it is 

the decree alone which can be evidence of what 
- was decreed.” 


(8) 50 I A 192; 74 Ind. Cas, 462; AIR 1923 PO 
136; 21 A L J. 982, 18 LW 273;45M Ud 325; 1923) 
M W N 687; 25 Bom. L R1256; 4 L 250, 28 OW N 
185; 33 M LT 283 «P QO), 

(9) 521A 03 at pp 86, 87; AIR 1925 P C 49; 48M 
254; 48M Ld t3;0 PLT 133; 211 W. 439;(1925)M 
W N 430; 3 Pat. L R 126; 27 Bom. LR 735; 29 O-W N 
846; 23 A L J 746; L k 6AP 0)143 (P O), 

*Page of 58 L, A. Eg.) 
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The appellants rely strongly upin this 
last-cited passage and contend that the 
decree of the High Court in the partition 
suit refusing the claim made on behalf 
of the lunatic for a separation of his 
one quarter share and confining t 
partition to a division into two shares: coh- 
clusively determines that the status of the 
lunatic continued to be joint with the 
present appellants. It is difficult, for more 
than one reason, to accept this contention. 
Tne decision of the High Court proceeded 
upon the general consideration that the 
preliminary decree not having provided 
for the separation of a one qugrter share, 
the final decee.could not make a separate 
allotment in respect of it. This was not a 
matter in any way having special reference 
to the disability of Deo Narain. If it was 
right, it would have been equally right had 
Deo Narain been sui juris, and had he 
declared in the most solemn and explicit 
manner after the preliminary and before 
the final decree his intention to become 
separate in estate and interest. Yet it could 
hardly be right in that case to hold that 
because he did not get an allotment in 
severalty by thé tinal decree he remained 
jointin status. The gap between prelimi- 
nary and final decree is not seldom of 
considerable duration and the ordinary right 
of a co-parcener to effect a separation of 
hbis estate, interest or title — as distinct 
from a partition by metes and bounds— 
by a proper declaration of his desire to 
sever, isnot abrogated by the mêre fact, 
that he has not claimed to exercise it prior. 
to the preliminary decree. 

Again while the decree in a partition 
suit is the only evidence of what was 
decreed, it isnot uacommon for the Court, 
in passing a partition decree, to concern 
itself only with the division of the property 
into lots and the allocation of these lots to 
individual members or groups of members. 
Acdivision by metes and bounds and 
allotment in severalty implies a separation 
of estate or interest; and a decree may cons 
tain directions which operate a severance 
of estate without any corresponding divi» 
sion by meles and bounds. This would 
result, for example, from a simple direc- 
tion that the parties should hold in defined 
shares. But it is another matter altogether 
to say that if and in so far as, the decree 
does not contain something to sever the 
estate, title and interest of plaintiffs or. 
defendants inter se, they must be conclu- 
sively taken to have remained united, As 
a decree is not a necessary conditition of 
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separation in interest the proposition is by 
ho means axiomatic and reguifes careful 
examination. In Ram Pershad Singh v. 
Lakhpati Koer (10), there had been a 
-Separaticn in 1861 and ina suit of 186% the 

ree plaintiffs were given a decrée for pos- 
session of their shares of certain property. 
It was said by Sir Andrew Scoble of that 
decree :— 

“Tt was contended on behalf of the appellants in 
the present suit, that although the deoree in the suit 
of 1868 may have effected a separation quoad 
Tundan and Tukan, itẹleft the plaintiffs united 
inter se; and that this might have been the legal 
. effect of the decree is undeniable. But, here, agadn, 
the conduct®of the parties must be looked at in order 
to arrive at what constitutes the true test of parti- 
tion of property according to Hindu Law, namely, 
the intention of the members of the family to become 
separate owners.” 

It is not, however, necessary in the pre- 
sent case that their Lordships should decide 
this general question and they do no more 
than guard themselves against being 
supposed to accept on this point the able 
argument of the appellants’ learned Coun- 
sel. The High Court's decree of July 18, 
1928, was made with express reservation 
of the question whether the estate or inter- 
est uf the lunatic was divided or undivided 
and cannot be regarded as concluding the 
matter. -It decided only that as Deo 
Narain’s guardian had applied too late, he 
could not in that suit be given a separate 
allotment in respect of his one-fourth share. 

Upon the footing that a person who 
became a lunatic after birth has a right to 
a separate share upon partition, their Lord- 
ships are unable to dissent from the view 
taken by the High Court. It is not shown 
that the lunatic in this case remained joint 
in estate. Everything is against that 
interpretation of the conduct of the parties 
excépt indeed the fact that the application 
of the guardian ad litem for a separate 
allotment was made on May 3 or 10, 1924, 
a few days after the preliminary decree 
(April 73, 1924), before anything had bten 
done under it but not before it had been 
pronounced. Even s^, however, the action 
of the guardian had the approval of tte 
trial Judge in that suit and as a demand 
for separation of the estate and interest of 
the lunatic, it had apparently the approval 
of the High Court: itis not shown to have 
been in any way contrary to the interests 
of the lunatic. In these circumstances, the 
utmost effect that can be given to the pre- 

. liminary decree will not, in their Lordships’ 
opinion, avail the appellants. 


(G0 30I Al at pp. 9, 10: 30 O 231;8 Sar. 380 
P O Ss 1 445 19 È 
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Their Lordships will humbly advise His 
Majesty that this appeal should be dis- 
missed. The appellants will pay the reg- 


pondent’s costs. TN 
Sa Appeal dismissed. 


Solicitors for ‘the Appellants.— Messrs. 
T. L. Wilson & Co. 


Solicitors for the 
Hy S. L, Polak & Co. 


Respondent.— Messrs. 
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MADRAS HIGH COURT 
Referred Trial No. 96 and Oriminal 
Appeal No. 419 of 1938 
October 31, 1938 
Kine AND LAKSHMANA Rao, JJ. 

In re ADDANKI VENKADU—Acousep 

Evidence Act (I of 1872), as. 27,.114, ilus. (b), 
133—Information leading to discovery of body of 
deceased coming from brother of deceased—-Body 
excavated by accused—S. 27, if applies —Accused's 
statement in that matter, admissibility of —Absence of 
evidence that the intriguing wife shared with accused's 
intention to kill her husband—She held not an 
accomplice—Criminal trial —Evidence—- Witness part- 
ly disbelieved—Whether can be believed in other 

are, 
si When an information leading to the discovery of 
the body of the deceased comes from the brother 
of the deceased, though actual excavation of the 
body is done by the accused, anything the accused 
says in the matter is not admissible in evidence 
and s. 27, Evidence Act, cannot be applied. 

The facts that the deceased met his death at the 
hands of the accused in the presence of the wife 
of the deceased who waa, in all probability, in love 
with the accused and that she made no attempt 
at all to preveat the commission of the crime 
are quite insufficient, to render her an accomplice 
whose evidence requires corroborition under the 
provisiuns of the Evidence Act. There should be 
evile.sce to show that she shared with the accused 
any inteation that the deceased should be killed. 

Where the wife of ths deceased attempts to 
concaal her intrigues with the accused and she is 
disbelieved in this respect, it does not necessarily 
follow that although her evidence may be attacked 
in this particular, it should be rejected onthe main 
question of her account of tha commission of the 
crime. 

Trial referred by the Coart of the Sassion, 
East Godawari Division, dated August 30, 
1938. 

Mr. S. Balaparameswari Rao for Mr. R. 
Venkata Rao. for the Accused. 

The Public Prosecutor, for the Crown. 


King, J.—The appellant in this case has 
been sentenced to death by the learned 
Sessions Judge of Hast Godawari for the 
murder of his elder brother on June 18 last. 
The two brothers were members: of a com- 
munity which have no fixed abode and main- 
tain themselves by begging. The principal 
evidence in the case is that on June 19 
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the appellant took away the deceased's wife 
toa village called Machara and that the 
decensed went in search of her, found her 
there and insisted on her returning with 
him. The appellant folloged them at some 
gistere and near the village of Yerupalli 

ecame up with them, Lada drink with 
the deceased and finally in a marshy place 
near the canal suddenly dealt a blow 
with his stick upon the deceased which 
caused him to fal]. Thereupon he continued 
to belabour him until be died and buried 
his bcdy in the mud beneath the water of 
the canal. This wes on June 18, and on 
June 19, P. W. No. 2 who is the wife of the 
deceased reacLed Gorripudi and told her 
husband’s parents what had happened. 
They advised her to keep the matter secret 
and no information was given to anybcdy 
for several days. On June 25, the obee- 
‘quies of the deceased were teing celebrated 
-by his relations and were attended by 
P.W. No. 3, another brother of his who 
had come frem Ramechandrapur. Prosecution 
‘Witness No 3 naturally made enquiries as 
to how tke deceared had met his death. 
Finding tke other relations reluctant to tell 
him the trath, he pressed them and was 
finally informed that he bad been killed by 
the’ appellant in the presence of P. W. 
No. 2 and that his body had been buried 
in the canal near Yerupalli. He went the 
next day tothe Village Munsif and informed 
him of the substance of what had been 
told him in this matter. The Village 
‘Munsif went to the place indicated by the 
witness on the canal and both of them 
became aware of a stench at that point. 
Having thus satisfied himself to some 
extent of the truth of the information 
conveyed to him, the’ Village Munsif sent 
his report to the Police and the investiga- 
tion continued. On the next day, June 27, 
the appellant who kad been arrested and 
questioned by the Pclice himself came to 
the canal and with the aid of one or two 
by-standers actually dug out the body of 
the deceased. 

< That is in brief the prosecution case and 
as was pointed out by the learned Sessions 
Judge, it had two main features; the evi- 
‘dence of P. W. Ne. 2 as to the actual 
occurrence and the question whether the 
statement of the appellant which preceded 
the recovery of the body was admissible 
under s. 27, Evidence Act. The learned 
Sessions Judge was of the opinion that the 
evidence of P. W. No. 2 was the evidence 
of an acccmplice which therefore required 
corroboration in. material particulars and 


In re ADEANKI VENKADU (MADR) ° 


18110 


that that corroboration was mainly afforded | - 
by the evidence under s. 27 given by the © 
appellant himself which led to the dis- 
covery of the body. Curiously enough, we 
have come to the conclusion that on both 
these points the learned Sessions Judg 
was wrong and yet at the same time we © 
think that the final decision at which’ he 
arrived was the correct one. We are unable 
to hold in the first place that s. 27 can 
really be applied to the facts of this case. 
Tt is true that the actual extraction of the ` 
body of the deceased from the “canal was 
dohe by the appellant but it is quite 
obvious that the information which was 
given to the Village Munsif, and to a very 
large extent verified by him, did not come 
from the appellant but from P. W. No.3 
and that that information in effect was the 
real information which led to the discovery 
of the body. It is manifest beyond any 
doubt that a very slight amount of trouble ` 
would have sufficed to have discovered the 
body witkout any intervention whatever: 
by the appellant. Weare quite unimpress- 
ed by the argument that it was only the 
appellant who knew the precise point at 
which the body had been buried. That 
Precise point was clearly marked by the 
stench which must have proceeded from 
it. We think, therefore, that the discovery 
ofthe body was really due to information 
given not by the appellant but by P. W. 
No. 3 and that, therefore, anything which 
the appellant may-have said in this matter 
is not admissible, in evidence. 


We are equally of opinion that the learned 
Sessions Judge is wrong in holding P. W. 
No. 2 to be an accomplice. His finding 
on this point is not very confidently: ex- 
pressed. He points out that P. W. No.2 
was of course liable to be suspected, just 
as much as the appellant was, because she 
wag confessedly in the company of the 
deceased when the deceased met his death. 
He further points out that P. W. No. 2 was, 
in all probability, in love with the appellant 
although she refused to admit that fact in 
her evidence, and then he goes on to say 
that she must have been at least a ‘passive 
accomplice’ of the accused, meaning, we 
suppose, by that that she made no attempt 
at all to prevent the commission of the 
crime. All thie, however, is quite insufficient, 
in our opinion, to render the witness an 
accomplice whose evidence requires corro- 
boration under the provisions of the Evi- 
dence Act.. We can see no indication at 
allin the evidence that P, W. No. 2: had 
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shared with the appellant any intention that 
the deceased should be killed. | 

The main question in the. case will then 
be whether the evidence of P. W. No. 2 can 
safely be accepted or not. Itis pointed out 
th® the evidence of P. W. No. 2 is notin 
every respect unassailable. She does, it 
seems to us, attempt to conceal the fact that 
she was really carrying on an intrigue with 
the appellant, and we cannot believe her 
when she attempts to assure the Court that 
the appellant tock key away to Machara by 
force. But*we think itis only natural that 
a woman placed in her position will go tb 
the length of even giving perjured evidence 
in. order to save her reputation. And we 
de not think it by any means necessarily 
follows that although her evidence may be 
attacked in this particular it should be 
rejected on the main question of her 
account of the commission of the crime. 
We feel certain that P. W. No. 2 must have 
informed the deceased's parents as soon 
as she returned of what she had seen, for 
in no other way can we explain how the 
obseqnies of the deceased were being 
celebrated by his relations or how the 
occurrence of this offence first became 
known to the authorities. We think it 
impossible thatif P. W. No. 2 had been, 
in the real sense of the word, an accomplice 
of the appellant she would have revealed 
what had happened to the deceased's 
parents in this way and, as we have already 
indicated, we have not been shown any 
portion of the evidence of P. W. No. 2 which 
in any way confirms the theory that she was 
an accomplice of the appellant. It is argued 
that her account of what occurred is impro- 
bable because she describes the attack on 
the deceased as being asudden one preceded 
by no kind of wordy quarrel. It is also 
suggested that she could not have clearly 
seen in the dark what had occurred and that 
her evidence is not strictly in accordagce 
with that of the post mortem certificate 
which shows that the deceased must have 
died as the result of strangulation. These 
criticizms, we think, do not seriously assail 
the evidence of the witness. We think 
it is certain that she must have been in 
close attendance upon the two men and 
must therefore have been in a position tosee 
the assault. That she did not see it clearly 
in its details is we think quite natural, but 
there can, in this case, be no question of any 
mistaken identity or any mistske in the 
main fact that it was the appellant who 
must-have attacked and killed the deceased 
and buried his body in the presence of the 
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witaess. We are, therefore of opinion, that 
the evidence of P. W. No. 2 requires no 
corroboration on the ground that she is an 
accomplice and is credible and must be 
believed and that that evidence is sufficient 
to permit of the conviction of the appellant 
for murder. 

We accordingly confirm his conviction for 
murder. With regard to the sentence, there 
are noextenuating circumstances appearing 
in the evidence and none have been alleged 
before us in the argument. There are, there- 
fore, nd reasons for interfering with the 
sentence which the learned Sessions Judge 
has imposed. There is also a subsidiary 
conviction under s. 201, Indian Penal Code, 
for which the sentence imposed is rigorous 
imprisonment for five years. In the result, 
we see no reason to interfere with the 
conviction and the sentence imposed upon 
the appellant and dismiss his appeal. 


N.-D. Appeal dismissed. 


PRIVY COUNCIL 
Appeal from the Oalcutta High Court 
April 25, 1939 
Lorp MAOMILLAN, Loro Romer 
ano Sie Georas RANKIN 
Sir HART SANKAR PAUL, KT. 
AND ANOTHER— APPELLANTS 


versus 
KEDAR NATH SAHA, S1noz 
Deoaasep (Now RepRasentsn By Srimati 
JOGEMAYA DASSA) AND OTHBRS— 
RESPON DENTS 

Mortgage — Equitable mortgage—Contemporaneous 
agreement in writing made integral part of transac- 
tioa and itself operative instrument—Such document 
requires registration—Held on facts that memo. 
randum was not merely evidence of completed 
transaction but was operative and required registra- 
tion—Registration Act (XVI of 1908), s. 17. 

Where, the parties professing to create a mort- 
gage by deposit of title-deeds contemporaneously 
enter into a contractual agreement, in writing, 
which is madean integral part of the transac- 
tion and is itself an operative instrument and 
not merely evidential, such a document must, 
under s. 17, Registration Act, be registered. 

Held, on facts that the memorandum did not 
merely evidence the transaction already completed 
by deposit of title-deeds, but its language was 
operative and hence it required registration. : 

[Oase-law referred to.] 

Messrs. A. M. Dunne, K. C. and J. M. 
Pringle, for the Appellants. 

Messrs. Lional, L. Cohen, K. C. and J. M. 
Parikh, for the Respondents. 


Lord Macmillan.—Tae plaintiffs in 
this euit, now the appellants, seek to 
enforce a mortgage for the principal sum 
of Rs. 25,000 with arrears of interest 
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accrued. Their caseis that the mortgage 
was effected by the delivery to them of the 
document cf title to certain immovable pro- 
perty in Calcutta with intent to create 
a security thereon. 

_ Tre general law in” India under the 
Transfer of Property Act, 1882, is that a 
mortgage fora principal sum of Rs. 100 
or upwards can be effected only by a 
registered instrument duly signed and 
attested, bnt the validity of mortgages by 
depesit of title-deeds in Oalcutta and 
certain other places is expressly recognised 
and saved, doubtless because of the 
convenience of this form of security in 
commercial centres (see s. 59 of the 
‘Act as it stood at the date of the transac- 
tion with which this case is concerned, and 
now, by amendment, s. 58 (fo). 

That the title-deeds of the property 
were deposited by the respondents with tha 
appellants is not disputed, but the appel- 
lants were not content to rely Only on this 
depcsit. They insisted on the execution 
by the respcndents of a memorandum of 
agreement “evidencing the said deposit 
and embodying the terms and conditions 
of the loan.” The appellants found upon 
this memorandum in their plaint and the 
respondents in their written statement 
aver that this memorandum constituted 
the barguin between them and the appel- 
lants and they maintain that, inasmuch as 
it was not registered as required by s. 17 
(1) (b) of the Indian Registration Act, 1908, 
itis inadmissible in evidence and the 
mortgage is consequently unenforceable 
‘under s. 49 of the. Act. To this the 

_appellants reply that the memorandum did 
not effect or constitute any transaction 
between the parties but merely recorded 
a transaction already completed; it, there- 

. fore, did not require registration, not being, 
in the words of the statute, a non-testa- 
mentary instrument purporting or operating 
“to create, declare, assign, limit or extin- 

“ guish...... any right, title or interest...... to 

` or in immovable property.” 

There have been numerous cases, some 
of which have reached this Board, in 
‘which a mortgage, alleged to have been 

* effected by the deposit of title deeds, has 
been accompanied by a written document 
and in which the question has arisen 

whether that document was of` such a 

character asto require registration. The 
decision in each case has turned upon the 

“mature of the document in question. It 

will be sufficient to refer to one or two of the 
most recent of these cases. 
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In Obla Sundarachariar v. Ndrayanna 
Ayyar (1) the title deeds of certain pro- 
perties were handed over as security for a 
loan along with two written documents, 
viz., a promissory note for the total advance 
and asigned memorandum consisting of a 
list of the title-deeds, prefaced with. the 
names of the parties and these words:— 

“Ag agreed upon in person I have delivered to 
you the undermentioned documents as security.” 

In the view of their Lordships as 
expressed by Lord Tomlin, the memcran- 
dum was adocumené which | 

“merely records particulars of deeds the subject 
dfa deposit.. ...it was and remaingd a list of the 
documents deposited and nothing more. It did not 
embody the terms of theeagreement between the 
parties,” , , 

Their Lerdships accordingly reached 

“the conclusion that the memorandum was not 
other than a written record of the particulare 
of deeds the subject of an agreement constituted 
in fact by the actof deposit andthe payment of 
the money and that it neither purported nor 
operated to create or declare any right, title or 
interest in the property included inthe deeds, with 
the result that it did not require registration.” 

With this case that of Subramanian v, 
Lutchman (2) may be contrasted. There, 
on the occasion of the deposit of the title- 
deeds,a memorandum was signed and 
delivered tothe lender or creditor which 
stated:— 

“We hand you herewith title-deeds relating tc 


{certain specified property] ........this please hold as 
security against advances made to us.’ 


The memorandum in addition referrec 
to a promissory note and a second mort’ 
gage over certain other property, both in 
favour ofthe borrowers, which they als, 
handed over as security for the advances 
made to them, and the document conclud- 
ed:— 

“We promise not to deal with same till your 
amount due to you is fully paid and satisfidd.” 
Lord Oarson, in delivering .their Lordships 
judgment, quoted passages from the caset 
of Kedarnath Dutt v. Shanloll Khettry (3° 
and Pranjivandas Mehta v. Chan Ma Phee 
(4, as laying down the law on the 


(1) 58 I A 68; 131 Ind. Cns. 328; A I R 1938 
P 036; (1931) ALJ 245; (1931) M WN219;8 C 
W WN 666; Ind, Rul, (1931) P C 104; 60 ML J 506. 
33L W 501; 54 M 257; 35 OW N 494, 53 CLA 
396; 33 Bom. L R 878(P 0.) 

(2) 50 I A 77; 71 Ind. Cas 650; AI R 1923 
PO 50; 44 M L J 602;32 M I T 181; 25 Bom. 
L R 582; 1 R66; 2 Bur. L J 25; 380 L J 41 1 
LW 426 (1923) M W N 702; 28 OW N 1; 5 
O 338 (P 0.) . 

(3) 11 B LR 405. 

(4) 43 I A122; 35 Ind. Cas. 190; (1916) 1M WM 
443; 31 MLJ 155; 4 L W69;14 A L J 638; 20 
OWN 925; 18Bom.I, R 664;20 M L T 242; $ 
Bur. LT 125; 430 895; 24 OL J 314;8 LB R 458, 
A I1.R 1918 POLIH (PO). 
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suhiccf and stated the criterion to be : 

| “Did the document...... constitute the bargain 

between the parties or was it merely the record of 

an already completed transaction ?" 

On the evidence and on the terms of 
he semen their Lordships had no 

ubt : 

“that the memorandum in question was the bargain 
between the parties and that without its production 
in evidence, the plaintif could establish no claim, 
and as it was unregistered, it ought to have been 
rejected.” : 

_ Commenting on this passage, Lord 
Tomlin, in the casg above quoted, said on 
behalf of*the Board : 

“While their Lordships do not think that ethe 
language of Lord Uarson conveys or was intended 
to convey the meaning, that no memorandum relating 
to a deposit of title-deeds can be within s. 17 
of the Indian Registration Act unless it embodies 
all the particulars of the transactions of which the 
deposit forms part, their Lordships are of 
„opinion that no such memorandum can be within 
the section unless on its face it embodies such 
terms and is signed and delivered at such time and 
place and in such circumstances as to lead 
legitimately tothe conclusion thatso far as the 
deposit is concerned, it constitutes the agreement 
between the parties.” 

_ With these considerationsin mind their 
Lordships proceed to examine the facts 
of the present case. It appears that 
toward the end of 1923, three brothers, Kedar 
Nath Saha, Atindra Nath Saha and Jnan- 

-endra Nath Saha, who or their repre- 
sentativis, are the present respondents, 

arranged with the appellants for a loan 
of Rs. 25,000, for which certain property 

‘in Calcutta owned by the borrowers was 
to be the security. The parties having 
reached agreement as to the terms of the 
loan, the transaction was carried out as 
follows. On July 24,1924, a meeting took 
place at the office of the attorneys for 
the appellanta at which were present Hari 

‘Mohan Paul, one of the two appellants, 
on behalf of himself and his brother, the 
other appellant ard Jnanendra Nath Saha, 
on behalf of himself and his two brothers. 
At this meeting a document was signed by 
Jnanendra Nath Saha setting out the terms 
and conditions of the advance. It provided 
that Rs. 12,000 should be paid on that day 
and tLe balance of Rs. 13,000 on or before 
July 31; 1924, thatthe rate of interest was 
tobe 9 percent. per annum and that the 
period of the loan wasto beone year from 

“August 1, 1924. It further provided that 
the advance of Rs.12,000 “will be made 
on the deposit of the documents of title 

` relating to the premises, No. 75, Beniatolla 

Street, above-mentioned, and after the 
` balance. of Rs. 138,000 shall be paid the 
_mortgagors will execute'in favour of the 
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mortgagee a memorandum evidencing the 
said depcsit and embodying the terms 
and conditions of the loan" à. 

Jnanendra having signed this document 
formally handed over the title-deeds to the 
appellants’ attomeys’ saying as he did so: 
“For the sum of Rs. 12,000 which [ have 
taken out of the loan of Rs. 25,000, Iam 
depositing these documents of title by way 
of security oF mortgage.” The sum of 
Rs. 12,000 was thereupon paid over to 
Jnanendra, whosigned a receipt on the 
memorandum for the sun of Rs. 12,000 
advanced “on the security and upon the 
terms and conditions hereinbefore men- 
tioned.” 

Subsequently, on August 2, 1924, the 
balance of Rs. 13,000 was paid to Jnan- 
endra who repeated the formality of hand- 
ing the titledeeds to the appellants’ 
attorneys, stating that “for tha sum of 
Rs. 12,000 which [ have already received 
out of Rs. 25,000 and for the sum of 
Rs 13,000 which I am receiving now, these 
documents will be kept in security." 
Later on the.same day Jnanendra executed 
the memorandum of agreement now in 


This memorandm of August 2, 1924, is a 
formal and elaborate document. It desig- 
nates the borrowers as the mortgagors 
and the lenders as the mortgagees and 
recices that the mcrtgagors are the owners 
of the property described in the first 
schedule, thatthe mortgagors had applied 
tothe mortgagees tolend them Rs. 25.000 
and that the mortgagees had agreed to 
make this advance on the security of the 
documents of title specified in the second 
schedule. It further recites that the 
mortgagees had on July 24, 1924, paid to 
the mortgagors Rs. 12,000 and that as 
security for this sum, the mortgagors hid 
deposited with the mortgagees’ agents the 
documents of title specified in the second 


schedule, and thatthe mortgagees prior to 


the execution of the memorandum had 
paid over the balance of Rs. 13,000. The 
memorandum then proceeds to set out that 
it is thereby agreed and declared bet- 
ween tLe parties that in considsration of 
the two sums of Rs. 12,000 and Rs. 13,000 
paid before the execution of the memoran- 
dum, the title-deeds described in the 
second schedule, “which said deeds, 
evidences and writings have as herein- 
before stated prior tothe execution of this 
agreement been delivered by the mortgagors 
to the mortgagees’ said agents in the 


town of Calcutta with intent to create a 
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a security onthe said hereditaments and 
premises described in the said first schedule 
hereto such*as is contemplated in the 
concluding proviso tos. 59o0fthe Transfer 
of Property Act (such security having 
been created prior to “the execution of 
fhis agreement by the delivery of the 
documents hereinbefore mentioned—weuld 
(sc. shall) beheld by the mortgagees as 
such security as aforesaid forthe payment 
by the mortgagors to the mortgagees at tke 
time andinthe manner hereinafter men- 
tioned and the costs (as between attérney 
and client ) charges and expenses of and 
incidental to any proceeding which may 
he had forthe protection of this security 
or for procuring or obtaining or attempting 
to obtain payment of the moneys hereby 
secured.” There follows aseries of heads 
dealing with the date of re-payment, rate 
of interest, consequences of default, 
warranty of title and various other matters 
and the memorandum in conclusion confers 
on the mortgagees a power of sale of the 
mortgaged property. A receipt for the 
total sum of Rs. 25,000 is appended. 


Such being the tenour of the memoran- 
dum of August 2, 1924, and such the 
circumstances attendant on its execution 
and delivery, the question is whether it 
‘required to be registered. Lort- Williams, J., 
held that it did not, being satisfied that 
the “memorandum was nothing but a 
record of whathad been agreed to orally 
‘on July 24," and was “not a document con- 
taining the bargain made between the 
parties.” On appeal, Costello, J., with 
-whom Panckridge, J. concurred, was of the 
contrary opinion, holding that “the writing 
was of such a character as calls for 
registration," for the reasons set out in a 
long and careful judgment. 

Their Lordships find themselves in agree- 
‘ment with the Appellate Court. The lead- 
ing feature of this case is that the appel- 
-lants’ advisers were evidently quite aware 
-of the niceties of the law in the matter and 
deliberately endeavoured to effect a valid 
mortgage by delivery of title-deeds and at 
the same time to accompany it with an 
effective written document which would 
nevertheless not require registration. The 
appellants, in their Lordships’ opinion, have 
,over-reached themselves and have failed to 
achieve their purpose. 


In the first place, it is made clear by 
the earlier memorandum of July 24, 1924, 
that the parties contemplated from the 
outset that a document should be executed 
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“evidencing the said deposit and embodying - 
the terms and conditions of the loan,” and 
this earlier memorandum -bears an 
acknowledgment of the receipt of the first 
instalment of the loan as having bee 
advanced “on the security and upon t 
terms and conditions hereinbefore men- 
tioned.” When the memorandum of 
August 2, 1924, subsequently executed, is 
examined, it is found to contain all the 
essentials of the transaction. It states that . 
it is hereby agreed and declared between 
and by the parties that in consideration of 
the sums advanced, the title-degds of the 
property shall be held as a security on the 
said property and refers to any proceeding 
which may be had for the protection of 
this security or for procuring payment of 
the maneys hereby secured. It then sets 
out all the details of the transaction and 
specifically confers a power of sale on the 
mortgagees. It is true that inthe paren» 
thetical passage, quoted above, the title- 
deeds are stated to have been previously 
delivered with intent to create a security, 
but that dces not alter the character of the 
memorandum itself, which if the paren- 
thetical passage be disregarded, is an 
instrument effective to create an interest 
in the property in favour of the mortgagees. 
Having purported to create a mortgage by ` 
delivery of title-deeds the parties proceeded 
to create it over again in writing. The. 
memorandum does nct merely evidence a 
transaction already completed : its language 
is operative. It is contractual in form and 
it embodies an agreement that the title 
deeds in questton are to be held as security 
for the advances made and it speaks of 
the moneys hereby secured. It not only 
contains all the terms on which the moneys 
were advanced but it expressly confers a. 
power of sale. It is noteworthy that in the” 
appellants’ “concise statement” of their 
claim in tbe plaint they state that they 
sue “for a decree “for realisation of the 
principal and arrears of interest due and 
payable under a memorandum of agreement 
dated August 2, 1924.” 

Their Lordships are of opinion that 
where, as here, the parties professing to 
create 8 mortgage by deposit of title-deeds 
contemporaneously enter intoa contractual 
agreement, in writing, which is made an 
integral part of the transaction and is 
itself an operative instrument and not 
merely evidential, such a document must, 
under the statute, be registered. The appeal 
accordingly fails. 

-Their Lordships will humbly advise His 
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Majesty that the decree of the Appellate 
Cóurt of April 6, 1937, be affirmed and the 
appeal dismissed. The legal representatives 
of the respondent Kedar Nath Saha, who 
alane qppentes: will have their costs of the 
aphpal. 
. 8. Appeal dismissed. 

Solicitors for the Appellante.—Messrs. 
W. W. Box & Co. 

Solicitors for the Respondents.— Messrs. 
Stanley Johnson & Allen. 
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Second Appeal No. 2059 of 1936 
October 20, 1938 
Racaapat SINGH AND 
MorAMMAD IsmarL, JJ. 
Haji ISHTIAQ AHMAD AND 0THERB— 
PLAINTIFES—— APPELLANTS 
versus 


ABDUL SAMAD — DEFENDANT — 
RESPONDENT 

Bengal, Agra and Assam Civil Courts Act (XII of 
1887), s. 21—Appeal, forum of—How to be deter- 
mined—Suit for accounts valued at less than Rs. 5,000 
~ Valuation not wrong—Decree for amount exceeding 
Rs. 5,000—Appeal, whether lies to District Judge or 
to High Court. 

order to determine the proper Appellate Court, 
what has to be looked at is the value of the origi- 
nal suit, that is to say, the amount or value ofthe 
subject-matter of the suit, and that must be taken 
to be the value assigned by the plaintiff in his 
plaint, and not the value as found by the Court, 
unless it appears that, either through carelessness 
or gross negligence, the true value has been alto- 
gether misrepresented by the plaintiff. It is the 
plaintiff's valuation in his plaint which controls the 
jurisdiction not only of the first Court but of the 
Appellate Court. [p. 941, col. 1.] 

Where the plaintiff values his suit for accounts at 
an amount less than Rs. 5,000 and he has not in- 
advertantly or deliberately given a wrong valua- 
tion, then although a decree is passed for a sum 
greater than Rs. 5,000 after taking accounts, an 
appeal from such a decree will lie to the District 
Judge and not to the High Court. Muhammad 
Abdul Majid v, Ala Buz (4), Ishwarappa Mallesh- 
appa v. Dhanji Bhanji (5) and Shailendrakumar 
v. Haricharan Sadhukhan (6), relied on, Ijjatulla 
Bhuyan v. Chandra Mohan Banerjee (1), Raman 
Lalji v. Desraj(2) and Harihar Das v. Raj Kumar 
Mukerjee (3), distinguished. 

B. i from the decision of the 
District Judge, Dehra Dun at Saharanpur, 
dated June 1, 1934. 

Mr. Mushtaq Ahmad, for the Appellante. 

Messrs. K, Masud Hasan and L. N. Gupta, 
for the Respondent. 

Mohammad Ismall, J.—This is a 
plaintiffs’ appeal arising out of a suit for 
accouuts. It appears that three brothers 
named. Abdul Karim, Abdus Samad and 


Muhammad Taqi were partners in business 
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which was dissolved some time about the 
end of 1926. Muhammad Taqi went out of 
business and the remaining two partners. 
Abdul Karim and Abdus Samad, continued 
to carry on the bugines3 as partners. The, 
plaintiffs’ case is that the new partnership , 
terminated at theend of 1929 but, as the 
defendant failed to render accounts, the 
plaintiff prayed that the Court may direct 
him to do so. The suit was contested on 
various grounds, but a preliminary decree 
was passed on September 1, 1920, and the 
final fecree followed it on July 24, 1934. 
The trial Court decreed the suit against 
the defendant for a sum of Rs. 7,652-13-11, 
The learned District Judge modified the 
decree of the Court of first instance and 
reduced the amount to Rs. 3,586:16. The 
plaintiffs now come to this Court in appeal. 
It may be mentioned that Abdul Karim, 
one of the partners, is now dead and the 
plaintiffs represent his share in the assets 
and liabilities of the business. 


Learned Counsel for the appellants has 
argued that the learned District Judge had 
no jurisdiction to entertain the appeal as 
having regard to the valuation of the appeal 
and s. 21, Civil Courts act, the appeal lay 
to this Ocurt. The suit originally was 
valued at Rs. 130 and a court-feo of Rs. 10 
was paid. It was stated in para. 7 of the 
plaint that further court-fee will be paid if 
any amount is found in excess as per 
account. The final decree was passed on 
July 24, 1934, for Rs. 7,652-13-11, The 
final decree was amended and the claim 
was laid at the aforesaid amount under an 
order of the Court, dated September 21, 
1934. Tne plaintiffs were called upon to 
deposit the deficit couri-fee which was 
done. On these facts it is alleged that the 
real valuation of the suit should be deemed 
to be over Rs. 5,000 and the provisional 
value given in the plaint should not be 
taken into account. In support of this 
argument learned Counsel for the appellants 
has referred toljjatulla Bhuyan v. Chandra 
Mohan Banerjee (1). This was a suit for 
possession of land and mesne profits which 
was originally valued at a sum below 
Rs. 5,000 and was instituted in the Court 
of the Subordinate Judge but the amount 
actually found due inclusive of: mesne 
profits payable by the defendant to the 
plaintiff was over Rs. 5,000. The learned 
Judges held that the appeal lay to the 
High Court and netto the District Court. 
The following observation of Mukerji, J. at 


(1) 34 Q 954; 6 OLI 255; 110 WN 1133 (F B). 


. 
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p. 966* has been relied upon: 

“In my opinion, the illustration shows conclu- 
sively that the theory that the forum of appeal 
depends upon the value as adjudged by the Court 
does require qualification, and the qualification 
I have suggested seems to me completely to meet 
the situation. The forum of appeal depends not 
upon the value ag adjudged, but upon the value as 
accepted by the plaintiff after adjudication.” 

In the present case it is argued that the 
provisional value of the suit in the plaint 
was not final, but the amount decreed by 
the Court was the real value which was 
accepted by the plaintiffs without any 
objection and the court-fee on thét sum 
was paid. It is, therefore, contended that 
the suit being above Rs. 5,000 in value, the 
appeal from the decree lay to the High 
Court. The next case cited is Raman 
Lalji v. Desraj (2). This was a suit for 
rerovery of Rs. 1,915 on a hypothecation 
bond. The plaintiff offered to redeem prior 
mortgages if the prior mortgagees proved 
their debt. The decree was passed on a 
compremise conditioned on redemption of 
prior mortgages amounting to Rs. 15,700 
and p3yment of requisite court-fees. The 
learned Judges relying upon the Full 
Bench case cited above and certain other 
rulings held: 

“So long as there has been no order accepted by 
the plaintiff to make good the deficiency, the origi- 
nal value placed by the plaintiff must be taken as 
the value of the suit for the purpose of regulating 
the proper Appellate Court, but we think that; 
when there has been such an order accepted by 
the plaintiff, from that moment, the value of the 
suit must be taken as being in accordance with the 
fee paid by the plaintiff.” 

A similar view was taken in Harihar 
Das v. Raj Kumar Mukerjee (3) The 
following observation has been emphasized: 

“The Legislature did not intend that the expres- 
sion “the value of the original suit” in s. 21, 
means the real value of the subject-matter of the 
original suit, regardless of what may have happened 
in the trial Gourt. Before the appellate stage is 
reached, the suit must already have been tried and 
the value of the suit fixed either by agreement of 
parties or on adjudication by the Court.” 

On the strength of these authorities it is 
contended that as the Court found that 
the plaintiffs were entitled to a decree for 
a sum of over Rs. 5,000, the learned District 
Judge had no jurisdiction to hearthe appeal 
from the decree of the learned Civil Judge. 
Before we examine the authorities cited 
by learned Oounsel for the respondent, we 
proceed to refer to statutory provisions on 
the subject under consideration. Section 7 
(iv) (f), Court Fees Act, provides that in 
a suit for accounts the amount of fee 
(2) 32 A 222; 5 Ind, Cas. 875; 7 A L J 203. 

(3) A IR 1923 Oal. 405; 71 Ind. Oas, 1014. 
* Page of 34 O.-[#d.] 
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payable should be assessed according to the 
amount at which the relief sought is 
valued in the plaint or memorandum of 
appeal. In all money suits the plaintiff is 
directed to state the precise amount claimed 
by him. But where the plaintiff sues Zor 
mesne profits or for an amount which Will 
be found due to him in taking unsettled 
accounts between him and the defendant, 
the plaint shall state approximately thé. 
amount sued for (O. VII, r. 2) From the 
above mentioned provisions it is manifest 
that the plaintiff Was fully justified in 
waluing his suit at Rs. 130. It is not dis- 
puted that the present suit Was for an 
unascertained amount ehich could be found 
only on an examination of the accounts of 
the business. Section 11, Court Fees Act, 
provides that in such suits when a decree for 
a larger amount has been passed, the Ocurt 
will not execute that decree unless and 
until the deficiency has been made good. In 
all suits for accounts it is assumed that the 
plaintiff is able to give only a tentative or 
provisional amount ia the plaint. It may 
well happen that ultimately on accounting 
a sum lower than that mentioned in the 
plaint may be found due to the plaintiff, 
Similarly a sum larger than what is stated 
in the plaint may be found due to him. In 
the latter case a provision has been made 
for the recovery of the requisite court-fee 
payable uader the Oourt Fees Aci. Secs 
tion 8, Suits Valuation Act, lays down: 
“Wherein suits other than those referred to in 
the Court Fees Act, 1870, s. 7, Paras. (v), (vi) and 
(iz), and Para. (z), cl. (d), court-fees are payable 
ad valorem under the Oourt Fees Act, 1870, the 
value as determinable for the computation of court- 


fees and the value for purposes of jurisdiction shall 
be the same.” : 


In the present case the plaintiff was 
authorized under the law to give his ‘own’ 
valuation for the purposes of thé court-fee. 
Uader s. 8the valuation for the purposed 
of court-fee and jurisdiction has to be 
identical. It seems to us difficult to hold that 
in view ofthe sections mentioned above, 
the appeal lay to the High Court and not to 
the District Judge. The rulings cited by the 
learned Counsel for-the appellants are not 
in account suits for which a specific pro- 
vision has been made. This question was 
considered in a later ruling by a Bench of 
this Court in Muhammad Abdul Majid v. 
Ala Bux (4). This was also a suit for 
accounts. In the plaint the plathtiff of that 
suit had stated that the valuation of the 
subject-matter of the suit for the purposes 


(4) 47 A 534; 87 Ind. Cas, 1055; A IR 1925 All 
816; 23A L J216, l > 
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of jurisdiction and payment of court fee 
was Rs. 2,500. The Subordinate Judge 
gave the plaintiff a decree for Rs. 5,796-9-3. 
The question for determination before the 
learned Judges was whether the appeal 
lag to the High Court or to the District 
Jade. It was held; 


“In order to determinethe proper Appellate Court, ` 


what has to be looked at is the value of the original 
suit, that is to say, the amount or value of the 
subject-matter of the suit, and that must be taken 
to be the value assigned by the plaintif in his 
plaint, and not the value as found by the Court, 
unless it appears that, eijher through carelessness 
or gross negligence, the true value has been alto- 
gether misrepresented by the plaintiff, it is the 
plaintiff's val@ation in his plaint which controls 
the jurisdiction not only. of the first Court but of 
the Appellate Court.” r 


In this case the authorities cited above- 


‘and several other cases were noticed and 
discussed. It is not suggested by the learned 
Counsel for the plaintiff that his client 
inadvertently or deliberately gave a wrong 
Valuation. With respect we entirely agree 
with the observations made in the above- 
mentioned ruling. It is true that under the 
order of the Court, dated September 21, 
1934, the final decree passed in favour of 
the plaintiffs by the trial Court was 
amended. But such is the case in every suit 
for accounts where a sum larger than that 
mentioned in the plaint has been decreed 
in favour of the plaintif. The plaintiffs no 
‘doubt had offered to pay the requisite court- 
fee on the sum that was found due to them. 


But this offer by itself will not affect the: 


jurisdiction of the Court, because under the 
provisions of s. 11, Oourt Fees Act, the 
plaintiffs were bound to make .good the 
-court-fee. The view taken in the above- 
mentioned case finds support from the 
observations in Ishwarappa Malleshappa v. 
Dhanji Bhanji (5) and Shatlendrakumar 
v. Haricharan Sadhukhan (6). We have no 
hesitation in holding that the learned 
District Judge did have jurisdiction to en- 
tertain the appeal. 4 


Coming to the merits, learned Counsel 
for the appellants has complained that the 
learned District Judge was nct justitied in 
debiting the accounts of the fresn partner- 
ship with the liabilities payable by the 
former partnership which had been admit- 
tedly dissolved some time in 1926. It is 
argued that the tinding of the learned Judge 
is not only, opposed to the pleadings of the 
parties but also to the preliminary decree 


(5) 56 B 23; 137 Ind. Oas. 702; AIR 1932 Bom. 
lll; 34 Bom. L R44; Ind, Rul. (1932) Bom. 314. 
6); 58 O 829; 13u Ind, Oas. 876; A.I R1931 Ual, 
159; 62 O L J589; Ind. Rul. (1931) Oal, 396, 
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which was affirmed by the Appellate Court 
and was final between the parties. The 
observation in the judgment of tae District 
Judge, dated April 28, 1930, affirming the 
preliminary decree has been relied upon 
which runs as follows: 

“The original partnership came to an end in 
1927 when accounts were finally settled ... and 


that a new partnership was then entered into by . 
the parties.” 


This, however, does not mean that the 
new partnership started with new capital 
and had no concern with old assets or 
liabilities. The learned District Judge upon 
a consideration of evidence recorded a defi- 
nite finding in the following words: . 

“What actually happened was that Abdul Karim 
and Abdus Samad bought out Muhammad Tagi 
by undertaking to pay him Rs. 2,434-13-6 in cash 
from the funda of the new partnership and took 


over the assets and liabilities of the former 
partnership.” 

Learned Counsel contends that this is 
not supported by the pleadings or the evi- 
dence on the record. We have been taken 
through the plaint and the written siate- 
ment of the patties and we entirely agree 
with the observations of the learned Dis- 
trict Judge on this point. In para. 3 of the 
plaint the plaintiff stated: 

“The account for 1926 has been adjusted between 
the parties and other patners and payments have 
been made. From 1927 when the parties came to 
have shares by half and half, there was no rendi- 
tion of account of profits and loss regarding the 
entire business together with the money dealings 
in respect of the previous business which was 
given effect to subsequently, although the plaintiff 
continued to receive items as per account at differ- 
ent times and they are noted in the account.” 


The preceding paragraphs are also more 
cr less in the same strain. It appears that 
the business originally started with three 
partners who owned equal shares of one- 
third each. One of the partners decided to 
goout of the business. For that purpose 
it was absolutely necessary to go into the 
accounts in order to ascertain the share of 
the outgoing partner. This share was. ascer- 
tained and the outgoing partner was bought 
out. It is nowhere suggested in thé plaint 
that the entire stock was sold up and 
divided between the parties, nor has it been 
suggested that the liabilities of third pere 
sons were liquidated and paid off. It is 
manifest from the plaint that it was a' 
going-concern from 1926 onward. It would 
be highly impracticable for the partners to 
wind up the old business, convert all ita 
assets into cash and make a new start with. 
fresh capital. Unless this was specifically 
pleaded, proved and found, we would have 
much hesitation 1n accepting this case, 
But it is not necessary to examine the evi« 
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dence on this point in view of the clear 
statement made in para." 3 of the plaint 
and the finding of the learned District 
Judge which is supported by the statement 
in the plaint. In this view of the case it is 
not necessary for us toexamine the objec- 
tions by learned Counsel for the appellants 
in detail with regard to various items. 

The main cbjection referred to the trans- 
ference of the old liabilities and, as atated 
above, we think that the learned District 
Judge rightly held the plaintiffs respon- 


` sible for the old debts to the extent of 


one half. There is one item which? ijin our 
opinion, needs correction. At p. 21 the 
learned District Judge has referred to two 
items of Rs. 1,]07-8-6 and Rs. 968-7-6 
which were originally debited to the plaint- 
iffs but were struck off under the orders 
of the Subordinate Judge. The learned 
District Judge was of opinion that the 
learned Subordinate Judge was not right 
jn striking off these items with the result 
that“these two items were debited to the 
plaintiffs. By a reference to p. 17 of our 
paper-bcok we find that the latter item 
reférs to commission khata. The entire 
‘amount was: Rs. 9687-6 out of which 
a sum of Ps. 667-7-3 had already been 
debited. The learned Subordinate Judge in 
his judgment relying upon the Oommis- 
sioner’s account found each party liable to 
asum of Rs. 3,260 4-10. This included a 
‘sum of 301-0-3 on account of commission 
khata which was part of the total sum of 
Rs. 968-7-6 under that khata. We there- 
fore agree with learned the Counsel for the 
‘appellants that this sum ought to be decreed 
‘to the plaintiffs: appellants. In other words, 
‘the sum of Rs. 301-0-3 should be added to 
the decree passed in favour of the plaintiffs 
‘by the learned District Judge which in the 
‘aggregate will come to Rs. 3,887-1-9. Pen- 
dente lite and future interest on this sum 
‘should be added as directed in the decree 
of the Oourt below. In the result, we 
‘modify the decree of the Court below to 
the extent mentioned above. In other res- 
‘pects; we dismiss the appeal. Costs of this 
appeal to be borne in proportion to success 
“and failure, 


B. Decree modified. 
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U PAW AND ANOTAER— ÅPPELLANT3 
vETSUS : 
MA YE anp OTaBRS—REBPONDENTS 

Civil Procedure Code {Act V of 1908), 6. 105— 
Order refusing to accept award of arbitrators on 
reference made by Court—Whether order affecting 
decision of case—Arbitration—Award—Setting aside 
—Irregularity occurring ~Parties still going on with 
wb abian ination can, aubséquently challenge 
award. . a 
» The words “ affecting the decision of the case” 
in s. 105, Civil Procedure Code, meam affecting the 
merits or affecting questions bearing upon the 
merits of the case, and ah order setting aside an 
arbitrator's award ona reference made by the Oourt 
is one affecting the decision of the case within the 
meaning of s. 105, Oivil Procedure Oode. Bama 
ie Dasv. Gadadhar Das (1), relied on. [p, 943, 
col, 1. 

Where parties go on with arbitration without 
objection after an irregularity had occurred, they 
are precluded from seeking to set aside the award 
on the ground of the irregularity. [p. 944, col. 2.] 

8. S. ©. A. against the decree. of the 
District Court, Katha at Shwebo,in O, A. 
No. 12 of 1935. a 

Mr. K.C. Sanyal, for the Appellants. 

Mr. B. C. Paul, for the Respondents. 

dudgment.—The parties to this appeal 
are in dispute in regard to tha possession 
of a sapphire found in the ruby mines 
of Mogok. Tne plaintiffs-appa!lants having 
filed a suit for the possession of this 
sapphire in the Sub Divisional Court of 
Mogok, the parties agreed to ask .the 
Court to refer matter in dispute to arbitra- 
tion, and under rr. 1 and .3 of Sch. II, 
Civil Procedure Code, the Court did so refer 
the matter in dispute to certain arbitrators. 
In due course the. arbitrators came to a 
unanimous decision, but the learned. Sub- 
Divisional Judge finding that they had been 
guilty of corruption or misconduct, set aside 
the award and proceeded to try the suit. 
Ultimately a decree was given in favour of 
the plaintiffs. Against this decree the defen- 
dants appealed: to the District Court. 
Among other grounds of appeal they took 
the ground that the jurisdiction of the 
QCivil Court was barred by virtue of the 
Mogok Ruby Mines Regulation, and another 
ground was that the Sub-Divisional Court 
erred in refusing to accept the award of 
the arbitrators. The learned District Judge» 


‘ decided the appeal in favour of tle defendanta 
‘on the first ground and dismissed’ the 


plaintiffs’ suit. On appeal to this Court, 
however, this decision was set aside. andi 
the District Court: was directed to decide 
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the appeal on the merits. The District 
Court then found on the second ground 
that the Sub-Divisional Court had erred in 
setting aside the award and that it ought to 
have passed a decree in accordance with 

e terms of the award. The learned 

istrict Judge did not go into any other 
matters raised but allowed the appeal and 
directed that the award be filed in Court and 
“a decree drawn up in accordance therewith. 
Against this decree the plaintiffs have appeal- 
ed again to this Court. The first ground 
taken is that’ the Jearned District Judge 
. has not tomplied with the orders of this 
Oourt and,decided the appeal on the merits. 
Clearly, however, if the learned District Judge 
was of the opinion that the award ought to 
.be filed, it was not necessary for him to go 
into any other point whatsoever affecting 
the merits of the case. 

It bas also been urged that as there was 
no appeal from the order of the Sub- 
Divisional Court setting aside the award, 
the defendants could not have made it an 
objection to the ultimate decision of the 
Sub-Divisicnal Court in their memorandum 
of appeal, that is to say, it is urged that the 
matter was finally settled and could not be 
re-opened by the District Court on appeal. I 
do not think there is any substance in this 
contention. Section 105, cl. 1 reads: 

“Save as otherwise expressly provided, no appeal 
shall lie from any order made by a Court in the 


exercise of iis original or appellate jurisdiction; 
but, where a.decree is appealed from, any error, 


defect or irregularity in any order, affecting the- 


decision of the case, may be set forth as a ground 
of objectionin the memorandum of appeal.” 

` Now I think it is clear that an order 
refusing to accept an award of arbitrators on 
a reference made by the Oourt is an order 
affecting the decision of the case. In the 
“present case it is obvious that that order has 
affected the decision of the case because 
instead of giving a decree in favour of the 
defendants, as it would have done had it 
accepted the award, the Courthas given its 
‘decree in favour of the plaintiffs. This 
matter has been fully discussed in Bama 
Charan Das v. Gadadhar Das (1), and it 
was held that the words “affecting the 
decision of the case” mean affecting the 
merits or affecting questions bearing upon 
the merits of the case, and an order setting 
aside an arbitrator's award is one affecting 
the decision of the case within the meaning 
of s 10% Civil Procedure Ccde. If the 
District Oourt was of the opinion that the 
Sub Divisional Court erred in setting 


< ).56 O 21; 121 Ind. Oas. 675; AI R1939 Oal, 
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aside the award as the award was a good 
award, then clearly it was entitled to allow 
the appeal and pass a decree in accordance 
with the award. 

_ A further ground taken is that the 
award of the axbitrators ought to have 
been stamped (itis not now urged that it 
should also have been registered). The case 
is governed by Art. 12 of Sch. I to the 
Stamp Act which exempts awards made 
on a reference by order of the Court in 
the course of the suit. There remains the 
main ground that the District Court erred 
in nôt holding that the arbitrators had been 
guilty of misconduct and in holding that 
the appellants had acquiesced in the 
misconduct. Four grounds of objection 
to the conduct of the arbitrators have to 
be dealt with. The plaintiffs com- 
plain that the witnesses produced by the 
defendants only were examined by the 
arbitrators and not those of the plaintiffs. 
The second objection taken was that the 
joint application of the parties to the 
arbitrators not to examine any witnesses 
because they were ready to accept the 
decision of the arbitrators, was made under 
pressure or under the undue influence 
exercised by the arbitrators. The third 
objection taken is that whilst the arbitrators 
were considering their decision, the plaintiffs 
were ordered to leave the bouse of defendant 
No. 2 where the arbitrators were, whilst the 
defendants were permitted to remain therein. 
As regards this third ground, it may be 
mentioned that both Courts have found 
against the plaintiffs-appellants on this point 
and I sea no reason to differ from their 
finding. The fourth ground taken was that 
the arbitrators were feasted and filled with 
intoxicants by the defendants as an induce- 
ment to bias their decision in favour of the 
defendants. 

As regards the first and second points, 
it is quite clear from the evidence on 
the record that there was a meeting of 
the arbitrators and parties on December 7, 
1934, in the house of defendant No. 2. 
The parties did not have all their 
witnesses ready, one witness was examined 
in part, but evidently the arbitration 
proceedings were not very seriously taken 
in hand on that day. The proceedings ended 
with a banquet given by defendant No. 2 
in his house to all the arbitrators and to 
all the parties. A good deal of whisky 
was drunk. The next day the parties and 
the arbitrators, or some of them at least, 
met at the Court of Mogok, the object 
being to file a list of those witnesses who 


Mi 
were to be Galled by the.Court. It was 
then suggested, no doubt by some of the 
arbitrators, * that as the plaintiffs and 
defendants were not unconnected with one 
another it was a pity to prolong the pro- 
ceedings by having witifesses summoned 
By the Court and examined at length 
by the arbitrators, and that it would be a 
good idea if the parties would not 1?) agree 
not’ to call any witnesses but to abide by 
the decisicn of the arbitrators. There is 
no evidence that any undue influence was 
exercised by any of tce arbitrators on that 
any undue pressure was used by them. It 
was simply a suggestion put forward by 
them for their own benefit, no doubt, bat 
also for the benefit of the parties. There is 
no doubt that the parties did agree to this 
. course being followed and they signed a 
joint ‘application to the arbitrators explain- 
ing that they did not wish to examine any 
witnesses and that they. would abide by 
the decision of the arbitrators. It must 
be recollected that the arbitrators are men 
of the locality who knew the parties well 
enough and must have had considerable 
information at their disposal as to the 
nature of the dispute. I have no doubt 
whatsoever that the plaintiffs-appellants 
willingly agreed to the course proposed. 
This disposes of the first two grounds of the 
objection put forward. | 

As regards the fourth ground, ib is to 
be borne in mind that this agreement on 
the part of the plaintiffs and defendants 
not to call witnesses but to abide by the 
decision of the arbitrators was come to 
after the banquet in defendant No. 2's house. 
Tf there had actually been any real cause 
for alarm in regard to this banquet on the 
part of the plaintiffs, surely they would 
not have signed the application to the 
arbitrators to proceed in the way suggested. 
Jt is in evidence that it was merely as 
it happened that defendant No. 2 was the 
donor of the feast. lt had been arranged 
that if the arbitrators should meet in 
Mogok, where the plaintiffs lived, then 
the ‘plaintiffs were to feast the assembled 
gathering, 1 do not think that the plaintiffs, 
now ‘that the award is given against them, 
tan say.that the arbitrators were subjected 
to an inducement by the defendants to give 
the’award in the defendants’ favour. The 
plaintifis themselves partook of the same 
banquet. i h f 
- In U Gunawa v. U Pyinnyadipa (2), it was 
held that where parties went on with 

(2) 1 R-15; 74 Ind. Oas. 6; A IR 1923 Rang. 187; 
Bur L J 300 | : í : 
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arbitration -without objection after. an 
irregularity had occurred, they were preclud-. 
ed from seeking to set aside the award - 
on the ground of the irregularity. I would. 
hold that in the present case the plaintiffs 
saw no irregularity in the conduct of. tf 
arbitrators until the award went agaifet. 
them, and indeed thereis nothing to show 
that the arbitrators were in any way 
influenced by the fact that defendant No. 2 
had feasted them. Tne defendants-respon-. 
dents took the point that the plaintiffs - 
had in fact accepted tħe Rs. 50.which the 
award directed that the defendants should.. 
pay to them. The award was? in these 
terms: 4 . i 
“The stone already received shall bə taken by 
the defendants. The defendants sha.l pay to the 
plaintiffs Rs, 50 towards the costs incurred by the 
plaintiffs.” ee st 
The evidence shows that Rs. 50 was 
offered to plaintiff, U Paw, who waived 
it away and told the parties to give it 
to U Wan Yai as he had borne tha costs 
of the case. The Rs 50 was then offered 
to U Wan Yai wno, according to somé 
witnesses, was reluctant to accept it, but, | 
according to others, accepted it without 
demur, but at any rate he did accept if. 
It is argued on behalf of the defendants 
that this implies an acceptance on the part of 
the plaintiffs of the award. In this d.ibtful 
state of the evidence,’ I do not think much 
store can be set on this point. It is, however; 
immaterial in view of my decision on the 
other points in which I fully agree withthe 
learned District Judge. ` There is ‘no doubt 
that the arbitrators acted in a scmewhat 
perfunctory fashion and not at all in accord- 
ance with the usual procedure of a Court, 
but it is clear that all the parties agreed to 
their s0 acting and were ready to accept 
their decision however come to. I do not’ 
think that any importance can be attached 
to the fact that the evidence of one 
witness which was partially recorded 
was tornup. Asthe parties had decided 
not to bring any evidence but were ready 
to abide by the decision of the arbitrators, 
it dces not seem to mea matter of moment 
that eviderice which had been taken incom- ` 
pletely should have been destroyed. It was 
not relied on either by the parties or by 
the arbitrators, 


U Kya Myin, who was appointed an umpire 
in case of difference of opinion among the 
arbitrators, actually took part in the proceed- 
ings throughout and signed the award. 
However.as- the award was in any case’ a 
unanimous award, I do not think that this 
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affects its validity: Objection has been taken 
in this- Court to the aw:rd because the 
Preamble describing the actions of the 
arbitrators does not coincide with their 
evidence given in Court. This preamble 
Wag not intended to be an accurate descrip- 
tiot of the procedure adopted by the 
arbitrators, and I do not think that any 
significance: need be attached to tbis point. 
It has been argued that the decision of the 
arbitrators is preposterous because they could 
have had no basis for their decision; but 
it is obvious that “they must have had 
some personal knowledge of the matter and 
that the pdrties were agreed to abide by 
the decision on the basis of such knowledge 
that the arbitrators had. 

The evidence shows that the arbitrators 
and parties visited the mine and made 
some sort of a partition, but this matter 
was not referred to in their award. I 
have no doubt that they did so merely 
to decide to which part of the mine the 
appellants had a right and to which part 
the defendants had a right. They would 
have to settle that point in order to decide 
to whom the sapphire belongs. In any 
case in the award itself. -tnere is no 
mention of any partition. It cannot 
be said that the arbitrators have gone beyond 
their terms of reference. In my opinion, the 
order of the District Court was correct and 
his-appeal is dismissed with-costs. 


D, ` Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 91 of 1937. 
January 9, 1939 7 

` Taom, O. J. ano Ganaa Nata, J. : 
M. AZIZ-UD-DIN — DEEFENDANT— APPELLANT 
ih pi vergus ; 
Haji MAQBUL HUSSAIN—PLAINTIRE 
amt — RESPONDENT . 
, Mvidence—Burden of proof—Both parties produc- 
tng evidence—Defendani, if can ask Court to decide 
case on evidence of plainttf ‘alone without looking 
at. -his-evidence—Limt:ation Act (IX of 1908), 
Sch. I, Art. 142 — ‘Discontinuance’, meaning of 
aye yed oe possession of owner nor, of 
ne- cise — Dutt for possession by owner— 
Whether would fail because of his Jailure to show 
actual possession.. |. E : 
There can be no question of any. decision on the 
basis of onus of proof where both the parties pro- 
duce ‘evidence? it is "the duty of the Uourt to arrive 
at @ correct finding onthe whole evidence before 
it, If there is any lacuna in the plaintiff's evi- 
dence but it is supplied by the defendante evi- 
dence, it would ba not only unfair, but would jead 
to injustice, if the Court were -to depend on the 
Plaintiff's evidence only where the onus lay on him, 
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It is, however, op:n, to the defendant not to lead any 
evidence where the onus is upon the plaintiff but, after 
having gone into evidence, he cannot ask the Court 
not to look at and act on it. It is his evidence 
and he is bound by it If the defendant does not 
produce any evidence and the plaintiff fails to dis- 
charge the burden thet lay.on him, his suit would 
fail, as there is nothing else on which the Oourt, 
may record any finding. [p. 916, cch 2.] 

Where the plaiatif in a suit for possession admits 
the defendant's pozsession, but alleges that he was 
dispossessed within 12 years of the suit by the 
defendant and the defendant contends that he has 
been in possession for more than 12 years ‘and the 
suit is time-barred, the plaintiff cannot be allowed 
to say hat if he has failed to prove his posses- 
sion by evidence, his possession must be presumed, 
as the title is with him, because, in spite of his 
title the other party is found to be in possession. 
The presumption that possession follows title ‘is 
rebutted by the fact that the defendant is found 
in possession. [zbid | 

If, however, the land is left vacant and no other per- 
son is in possession, the plaintiff does not fail 
unless he shows actual possession, that is, by posi- 
tive acts of user and enjoyment within 12 years of 
the suit, The land may be incapable of actual 
enjoyment as in the caseof diluvion by a river, In 
such a case, if the plaintiff shows his possession 
down to the period of diluvion, his possassion will 
continue so long as the land continues to. be sub- 
merged. Mere absence of possession of the rightful 
owner is not sufficient to defeat his title, An owner 
is not barred by simple non-user’for any length 
of time, so long as no other person has been in 
possession. The owner remains in point of law in 
possession till he is dispossessed by, another person 
obtaining actual possession. “ Discontinuance” in 


“Art. 142, Limitation Act, means that a person in 


possession goes out and is followed into possession 
by another person, because unless he is s> followed, 


„he will in law be deemed: to continue in possession 


and therefore there wil! be’ no discontinuance. 
M'Donneli v. M'Kinty (2), Smith v. Lloyd (3) and 


-Secretary of State v. Krishnamont Gupta (4), relied 
on. [p. 946, col. 2; p. 947, col..1.] ' 


L r. A. from the decision of Mr. Justice 
Yorke in 8. A. No. 1193 of 1935, dated Sep- 
tember 29, 1937. a. 4 

Mr G. S. Pathak, for the-Appellant. 

Mr. P. L, Banerji, for the Respondent. 

Ganga Nath, J—This is an appeal 
under tne Letters Pateut by tae defendant 


“against the decision of a learned: single 


Judge of this‘Court. It arises out.of a suit 
brought against him: py the plaiotiff-reg- 
pondent for partition and ‘separate posses. 
sion over his share in the property deseribed 
in the plaint, and for- the closing of some 


-windows and the opening of a door, The 
-plaintif claimed, in the alternative, thatif” 
‘it be found thatthe partition -has -already 


taken place, he .may be awarded possession 


-over tne speciiic suare owned by him. ‘l'he 


defendant contended that toe property nad 
already been partitioned and thatthe suit 
was time-barred. [he trial: Oours- found 
that the house of the plaintiff was ssparate 
from the rest of the house, that the suit 


“bas | 
was barred by Art. 142, Limitation Act, as 
the plaintiff had not been in possession 
‘within 12syearsof the suit and that it was 
‘not’ barred by O. H, r. 2, Civil Procedure 
-Gode. On appeal, the lower Court went into 
- the’ question whether the suit was barred 
“by O. II, r. 2, Oivil Procedure Oocde, and 
found that it was barred and dismissed 
the suit. On appeal this Court found that 
the suit was not barred by O. Il,r. 2. It 
yemanded the case for re-hearing by the 
: lower Court. The lower Court re-heard it 
-and found that the. suit was not basred by 
- Art. 142, and gave a decree for relief (e) 
‘and in respect of the main door of the 
‘house, the decree of the lower Court was 
confirmed by the learned single Judge. 

The only point that has been urged by 
‘tthe learned Counsel fcr the appeliant is 
that the suit is barred by Art. 142, Limita- 
tion Act. He has contended that the 

: plaintiff has failed to prove any specific 
-acts of his possessicn within 12 years, and 
thé .suit, therefore, must be dismissed 
under Art. 142. He has relied on Bihdhya- 
‘chal - Chand v. Ram Gharib Chanu (1), and 
, several other ‘eases. These decisions are 
BOK, relevant to the present case. ‘Lhe 
: Plaintiff has not come in this suit with the 
“allegation that he has been dispossessed at 
‘pny time by the defendant. On the other 
‘hand, he alleges that. he has been in joint 
. possession with the defendant over the 
‘property in suit. The decisions relied on 
{by the learned Counsel desl with the cases 
, where the plaintif came with an admission 
of his dispossession at the time of his suit 
-ànd an. allegation that he had been dis- 
possessed-by the defendant within 12 years 
and where it was found that the plaintiff 
had not been in possession within 12 years 
of the suit, The cases, where the controversy 
about possession is between only two 
parties, namely the plaintitt and defendant 
aud where the plaintiff admits the defen- 
dant’s possession, but alleges that he was 
dispossessed within 12 years of the suit by 
_the defendant andthe defendant contends 
that he has been in pcssession for more than 
12 years and the sult is time-barred, stand 
on entirely a different footing. There if 
“ one party is not in possession the other 
party is or must be held to be in pcssessicn. 
Bo in such cases, if the plaintiti fails 10 
prove that Le was dispossessed within 12 
yeas, the inevitable inference and finding 
must Le that his dispcssession tock place 
and the defendant has beenin [fossessicn 


(10 1984 A L J 973; 152 Ind, (Cas. 1; A I R 1934 
All, 993; 57 A 278; 18RD 641; Í R A302 (FB). 
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for more than 12 years before thé suit. IH 
is insuch cases that the plaintiff cannot 
be allowed to say thatif he has failed tc 
prove his possession by evidence, his pos- 
sessicn must be presumed, asthe title is 
with nim, because in spite of his title PAN 
other party is found to be in pcssesMon. 
The presumption that possession follows 
title is rebutted by the fact that the defen- 
dant is found in possession. 

lt was further contended by the learned 
Counsel for the appellant that the case 
must be decided on the plaintifi's evidence 
plone and the defendant's evidence should 
not be looked at because the ous was on 
tLe plaintiffs. This argument is not sound. 
There can be no question of any decision 
on the basis of onus of proof where both 
the parties produce evidence. It is the duty 
of the Court to arrive at a correct finding 
on the whole. evidence before it. If there 
is any lacuna in the plaintiff's evidence but 
it is supplied by the defendant’s evidence, 
it would be not only unfair, but would lead 
to injustice if the Court were to depend on 
the plaintiil's evidence only where the onus 
lay on him. It is, however, open to the 
defendant not tolead any evidence where 
the onus is upon the plaintiff but, after 
having gone into evidence, he cannot ask 
the Court not to took at and act on it, It is 
his evidence and heis bound by it. If the 
defendant does not produce any evidence 
and the plainuft jails to discharge the 
burden that lay on him,his suit would fail, 
as there is nothing else on which the Court. 
may record any finding. 

A property cannot remain without an 
owner and without being in possession of 
eomebody.: The possession may be actual 
or constructive, ‘ln case of actual possession 
taere can be no difficulty as to who is in 
possession. Butif noone is in actual pos- 
sessıon, it must be ‘deemed to be in 
construct:ve possession of 1tp-owner, and it 
isin sucn a case that the legal presumption 
that possession iollows utle, applies. 

lt is not the law that if a land is left 
vacant and uo cther person is im pussession, 
the piwnti must iail unless he snows 
actual porsession, ihat is, by positive acts 
ot user and enjoyment within 12 years of 
the suit. ‘Lhe iand may be incapable of 
actual enjoyment asin ine case of diluvion 
by a river. Jn such a case, 1f ehe plainuit 
ehows his pcesessicn down to the period of 
dilusicn, bis possession wil] continue so 
long as tue land conlnues to be submerged. 
Mere absence ot porsession of the rightiul 
owner is not suihcieut to defeat his title, 
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His: title cannot be defeated unless some 
cther person or successive perscns has or 
have been in possession thereof for a conti- 
nuous period of 12 years. I: is necessary 
that there must have been adverse posses- 
sity in order to bring the statute into 
opefation. It does not run unless there isa 
person in whose favour it can run. An 
owner is not barred by simple non-user for 
any length of time, so long as no other 
person has been in possession. The owner 
remains in point of law in posseseion till he 
is ‘dispossessed by another person obtain- 
ing actual possession. “Discontinuance” is 
Art. 142, Limitation Act, means that a 
person in possession goes cut and is followed 
into possession by another person, because 
unless he is so followed, he will, in law, be 
deemed to continue in possession and, 
therefore, there will be no discontinuance, 
In M'Donnell v. M'Kinty (2). Blackburne, 
O. J. observed at p. 526* : ; 

. “The word ‘discontinuance’ I understand to mean 
an abandonment of possession by one person, fol- 
lowed bythe actual possession of: another person. 
This, I think, must be its meaning í fur if no one 
succeeds to the pogsession vacated or, abandoned, 
there could be noone in whose favour or for whose 
Protection the Act could operate. To constitute 
discontinuance, there must be both dereliction by 
the person who has the right, and actual possession, 
whether adverse or not, to be protected............ In 
confirmation of these remarks, I may here refer to 
all the authorities which have been cited, and 
which prove, if proof was required that ‘actual 
possession isthe object of the statute, and that to 
apply its provisions to any other case, would be to 
violate its plain meaning and policy.” 

In Smith v. Lloyd (3): 
observed at p. 1947 : . 

“We have notthe slightest doubt that the title of 
the grantees of the mines is not barred in this 
case under the 3&4 Will. IV, c. 27, s. 3, for we 
are clearly of opinion that that statute applies not 
to casas of want of actual possession by the plaintiff 
but to cases where he has been outof it, and another 
in possession for the prescribed time........... < WO 
entirely concur in the judgment of the Chief Justice 
Blackburnein M’Donnell v. w'Kinty (2),° and the: 
principle upon which the decision is founded.” 

This observation of Barun Parke was 
approved of at p, d3èf by their Lordships of 
the Privy Council in Secretary of State v. 
Krishnamoni Gupta (4), where it was observ- 
ed : À 

“In Trustees, Hxecutors and Agency Co. v. Short 
(9), it was laid down by this Board that if a 

(2) (1847) 10 Ir, LR 514. z 

(8) (1854) 9 Ex, 562; 23 LJ Ex 1932 OL R 
1008; 22 L T (o s) 289; 98 R R 837. ; 
rO 29 O 51% 29 I A 101;6 0 W N 617; 8 Sar. 260 


(5) (1888) 13 A G 193; £8 LJP O459L T 677; 
37 W R 433; 58 J P 132) 
` # Page of (1847) 10 Ir. UR—Ed] 

| Page of (1854) 23 L J—[Ed.| 

$ Page of 29 C—[#a.] 


Baron Parke 
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Person enters upon the land of another and holds 
possession fora time and then without having 
acquired title under the statute abandons possession 
rightful owner on the abandonment is in the same 
position in all respects as he was before the intru: 
sion took place.’ And the opinion of Parke B. is 
there quoted thattherd@ must be both absente of 
possession by the person who has the right and 
actual possession by another to bring the case with- 
in the statute.” 

The finding which has been arrived aton 
the evidence before it by the lower Court 
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“that neither party can establish any possession 
over theshouse until the respondent admittedly 
fastened up the front door. As I have said, it is 
not apparent precisely when he did this ; the plain- 
tifs statement was that it was in 1921 but it cannot 
have been prior to 1421 asthe house was still open 
then for the house of the labourers working on the 
mosque, 

It has also been found by the lower 
Court that the property was in ruins, and 
was not capable of any act of physical pos- 
session over it. The defendant's possession 
in the present case dates back tothe time 
(1921) when he for the first time locked the 
outer door. Before that the property lay in 
ruins and no act of physical posssssion 
was done by the plaintiff. Though neither 
the plaintiff nor his predecessor was in 
actual physical possession over the property 
in dispute before 1921 it must be deemed to’ 
have continued in their constructive pos- 
session as no one else was in possession. It 
was only in 1921, that ths defendant stepped 
in and locked the outer door and disposses- 
sed the plaintiff for the first time. Whether 
Art.142 or Art. li, Limitation Act, be, 
applied to the present case, the disconti- 
nuance of the possession of the plaintiff 
cecurred only in the year 1921, that is within 
12 years of the suit. Ths suit was, therefore, 
evidently not time-barred. There is no 
force in this appeal. It is, therefore, ordered 
that it be dismissed with costs. 
sS. Appeal dismissed, 


ee 


_ FEDERAL COURT 
Oase No. 1 of 1939* 
May 11, 1939 
Gwver, O. J., SULAIMAN AND 
VARBADAOHAR TAR, JJ. 
Dre. HORI RAM SINGH—ApresLiuant— 
PRTITIONER 
versus 
Tug OROWN—RgsPon pent. t 
Appeal—Privy Council—Federal Court—Leave tó 
appeal from decision of Federal Court-—Special 
circumstances must be shown—Special circum- 
stances, what are, depend on merits of each case. 
Where leave to appeal to the Privy Oouncil from 
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the decision. of the Federal Court is asked for, some 
special circumstances must be shown justifying 
grant of pope leave, what special circumstances 
are, would depend upon the merits of each case. 

-(In this particular case the leave was refused] 

Application for leave to appeal to His 
Majesty in Council. " 

Gwyer, C. J.—We have considered your 
application, Dr. Hori Ram Singh, and we 
do not see our way to grant you leave to 
appeal to the Privy Council, 

-I quite agree that this case may be an 
impcrtant one to you, but you have got 
to show: some special circumstancese which 
Would justify us in giving you leave to 
appeal and, in my opinicn, you have not 
shown that such special circumstances 
exist. I do not think that it is necessary 
for me to say what ihis Court would regard 
as’ special circumstances, for each case 
would have to be dealt with cn its own 
Mnerits. But it is sufficient to say that, at 
any rate, in my opinion, no special circum- 
stances have been shown to exist in your 
case, snd therefore your application is 
refused. 

There is notbing to prevent you, if you 
wish to doso, {from going to tke Judicial 
Committee itself and asking it for leave to 
appeal. 

_ Sulaiman, J.—In view of the differences 
of opinion that „have prevailed in the 
various Courts ‘in this case,I would have 
been inclined to grant leave to appeal, 
but I do not wish to differ. 
_ Maradachariar, J.—I agree that this 
application must be dismissed. 


B. : Application dismissed. 
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f ALLAHABAD HIGH COURT 
Civil Revision Application No. 121 of 1938 
December 19, 1938 
GANGA Natu, J. 
SHRI BHAG W AN—PFLAINTIFR-—APPLIOANT 
versus 
SECRETARY or STATE AND AN TSBR-— 
Dgrenpants— Opposite Party 
Limitation Act (IX of 1908), Seh. 1, Art. 31,3. 15 
(2)—Consignment sent by plaintiff from F to Z not 
accepted by consignee—Railway asking plainiiff to 
take delivery within certain time—Railway demand- 


“ing from plaintiff additional charges—Plaintiff 


refusing to take delivery and suing Railway for 
damages for wrong/ul detention of goods—Goods 
arriving at Z on December 30,1935, and suit filed 
on. February 24, 1937— Suit against Secretary of 
State through Agent, E. I. Rly.—Summons served on 
Agent—-Nottce required by s. 50, Civil Procedure 
Gode (Act V of 1908), sent to Secretary of State— 
‘Suit held, within time even if Art. 31 applied— 
There was.held nodefect in framé of suit or service 
of summons. 
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Plaintiff sent some goods by Railway from F to 4 
The delivery of the goods was not taken by ‘the 
consignee. -After some correspondence between the 
parties, the defendant railway wrote to the plaintiff 
to take delivery of the goods within 15 days from 
the receipt of the letter. Within this period the 
plaintif sent his man to Z to take delivery. pn 
reaching there the plaintiff's man found that fihe 
goods had been sent by the railway authoritied -to 
the Lost Property Offices, at H. The plaintiff wrote 
to the Chief Commercial Manager, who asked him 
to»pay the railway freight from Z to H and back 
from H to Z and take delivery. The plaintiff re- 
fused todo so. He thereafter filed a suit for 
damages for wrongful detention of the goods. The 
Secretary of State against» whom the guit was filed, 
was described in the plaint as “Secretary of State 
f8r India in Uouncil, through the Aggnt, E. 1. Rly., 
Oaleutte, upon whom the service of summons will 
be made,” Notice required by s. 80, Civil Procedure 
Code, was sent tothe Secretary of State, The 
summons was served on Agent, ©. I. Rly. The 
goods had arrived at Z on December 30, 1935, an 
the suit was filelon February 21, 1937: ae 

Held, that the suit was within time even if 
Art. 31 was held applicable. The period of two 
months should be deducted from the period of 
limitation for the suit under s. 15, cl. (2), Limita- 
tion Act. There was no defect in the frame of the 
suit or the service of summons of the suit, In -the 
absence of any Pleader appointed by the “Central 
Government as Crown Pleader, the provisions of rr. 9 
and 10 of the Government of India (Adaptation of 
Indian ANG Order, 1937, would apply and the 
Notification No. 10s4-VII-180, dated August 26, 
1925, would therefore be deemed to be in force, 
Under this notification the Agent of the B. I. .Rly., 
was the proper person: on whom notices ought to 
have besn served and they were therefore properly 
served, ; ae 

O. R. App. against the order of the-Small 
Cause Court Judge, Fatehabad, Agra, ‘dated 
December 17, 1937. 

Mr, Sat Narain Agarwala, 
cant, i 
Mr. A.M. Khwaja, for the Opposite Party. 

Order.—This is an application in revision 
by the plaintiff against the order of the 
learned Judge of the Small Oause Court, 
Fatehabad, at Agra, dismissing his ‘suit. 
The plaintiff brought a suit for damages 
for wrongful detention of 26 baskets of 
bangles sent by bim from Firozabad to 
Zimania. The delivery of the goods was 
not taken by the consignee. After some, 
correspundence between the parties, the 
defendant railway wrote tothe plaintiff on 
April 8, 1936, to take delivery of the goods 
within lo days from the receipt of the 
letter. Within this period the plaintiff sent 
his man to Zamaniaon April 21, 1936, to 
take delivery. On reaching there the plain- 
titt's man found that the goods had been 
Beat by the railway authorities to the Lost 
Property Odice, Howrah. ‘The plaintif wrote 
to the Uniei Commercial Manager, who 
asked him to pay the ‘railway freight 
from*Zamania to Howrah and back from 
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Howrah *to Zamania and take delivery. 
The ‘plaintiff refused to do so. He there- 
after filed the present suit. Tae Secretary 
of State, against whom the suit was filed, 
was described in the plaint as 

5 ae of State for India in Council, through the 


Agapt, Ẹ. I Rly., Calentta, upon whom the service of 
summons will be made.” 


* The défendant contended inter alia that 
the suit had not been properly framed, 
that it was time-barred and that there 
was no negligence or misconduct on the 
part of the railway authorities at Zamania 
In ‘sendings the goods to the Last Property 
Office, Calcutta. The learned Judge of the 
Small Oause Court has found that the rail- 
‘way authorities were negligent in sending 
the giods to the Lost Property Office, 
Oalcutta, before April 24.1936. As regards 
the other two pleas, he found in favour 
of the defendant and dismissed the suit. 
He framed no less than 9 issues, out of 
which he disposed of only 4. The dismissal 
ofthe suit is based on the findings that 
the snit has not been properly framed 
and that it was time-barred. As regards 
the suit being time-barred, he has 
relied on Art. 31, Limitation Act. Even 
if this Article were applicable, the suit 
Would not be time-barred. The goods 
arrived Zamania on December 30, 1935, 
which could be the earliest date on which 
the goods could or ought to have been 
elivered. The suit was filed on February 
24,1937. As required by s. ¢0, Oivil 
Procedure Oode, a notice was sent to the 
Secretary of State. The period of two 
months should be deducted from the 
period of limitation for the suit under 
‘8. 15, cl. (2), Limitation Act. 


By deducting this two months" period, the 
suit is within one year from December 30, 
1935. The suit is, therefore, not time- 
barred. As regards the frame of the suit, 
there can be no doubt that the suit was 
filed against the Secretary of State dor 
India in Council as it should have been. 
What has happened in the suit is that the 
ga me ae has been served on 

e Agen _T. Railway, Caleutta. 

O. XXVI na O E 
< “the Government Pleader in any Court, or such other 
person as the Local Goverument may for any Court 
appoint in this behalf, shall be the agent of the 
Government for the purpose of receiving processes 


-against the Secretary of State for India in Council 
issued by such Court.” 


The Government of India ( Adaptation of 
Indian Lawe) Order 1937, has substituted 
the following rule for it : 

- “The Orown Pleader in any Court shall be the agent 
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of the Crown for the purpose of receiving processes 
against the Orown issued by such Court.” , 

The Crown Pleader has been defined in 
O. XXVII, r. 8-B as follows: é i 


“(a) in relation to any suit by or against’ the 
Secretary of State or the Central Government’ or 
against a public officer én the service of that Govérn- 
ment, such Pleader as that Government may appoint 
pines generally or specially for the purposes of this 

raer. 

It has been stated by the learned Counsel 
for the appellant that no Pleader has been 
appointed by the Central Government as 
Orown Pleader. In the absence of any 
Crowne Pleader appointed by the Central 
Government the provisions of rr. 9 and 10 
of the Government of India (Adaptation of 
Indian Laws). Order, 1937, -will apply. 


Rule 9 lays down: 

“The provisions of this Order which adapt or 
modify Indian laws so as to alter the manner in 
which, the authority by which, or the law under or in 
accordance with which,, any powers are exercisable, 
ehall not render invalid any notification, order, com- 
mitment, attachment, bye-law, rule or regulation duly 
made or issued, or anything duly done, before 
the commencement of this Order; and any 
such notification, order, commitment, attach 
ment, bye-law, rula, regulation or thing may be revok- 
ed, varied or undone in the like manner, to the like 
‘extent and in the like circumstances as if ithad been 
made, issued or done after the commencement of this 
Order bythe competent authority and under and in 
accordanee with the provisions then applicable to such 
a caso.” . 

Rule 10 provides : 

“Save as provided by this order, all powers which 
under any lawin force in British India, or in 
any part of British India wereimmediately before the 
commencement of Part ITI, Government of India 


‘Act, 1935, vested in, or exercisable by any person or 


authority, shall continue to be so vested or exercisable 
until other provision is made by some Legislature 
or authority empowered to regulate the matter in 
question." : 
Phe Notification No. 1084 VII-180, dated 
August 26, 1925, will therefore be deemed 
to be in force. It is as follows : : 
“Under r. 4 of O. XXVIT, Civil Procedure Code, (Act V 
of 1908), the Govornor-in-Council is pleased to appoint 
the Agent of the Mast Indian Railway, Oalcutta, as 
the Agent of the Government for the purpose of 
receiving procesess issued from the Oivil Oourts of 
the United Provinces of Agra and Oudh against the 
Secretary of State for India in Council in connection 
with all the cases concerning the Hast Indian and the 
Oudh and Rohilkhand Railways.” : 


Under this notification the Agent of the 
East Indian Railway, Calcutta, was the 


proper person on whom notices should have, 


been served, as they have been done both 
in the case of the suit and of this appli- 
cation in revision. There is, therefore, n9 
defect in the frame of the suit or the 
service of summons of the suit or notice of 
this application in revision. The lower 
Court has not disposed of the remaining 
issues aad h° case has to go back to the 
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lower Court.” It is therefore ordered that 
the- application be allowed with costs, 
and the ease be sent back to the lower 
Court to re-admit it under its original 
number and to dispose of it in accordance 
with law. e 


8. Order accordingly. 


MADRAS HIGH COURT 
Appeal No, 563 of 1931 
f February 16, 1938 ° 

VENKATASUBBA Rao AND ABDUR RAHMAN, JJ. 

Sree Rojah VENKATADRI APPA RAO 
BAHADUR ZAMINDAR GARU AND OTHERS 

—APPELLANTS 
versus 
MORIVINENI SEETHARAMAYYA AND 
OTHERS — RESPONDENTS 

Riparian owners—Riparian rights, nature of, 
ezplained—Rights of riparian owners, stated, 

A riparian right arises from the right of access 
‘to the stream which land-owners onits banks have 
by the law of nature, In other words, it is necessary 
for the existenceof a riparian right that the land 
should be in contact with the flow of the stream. 
Even if the portion on the bank be a narrow 
strip, the back lands enjoy riparian rights if they 
be in the same ownership asthe bank. fp. 951, col. 2.] 

The zamindars and similar proprietors are to be 
considered the ownefs for deciding the question of 
the contact with the stream. Although the owner- 
‘ship of the zamindar as distinguished from that 
of the ryot is the decisive factor, yet the whole 
of the land is not,a riparian estate on the ground 
that it belongs to a single owner. A riparian 
tenement connotes, inaddition to contact with the 
‘river, a reasonable proximity to the river bank. 
What ie ariparian tenement does not depend 
upon any arbitrary rule but must, in each case, be 
a question depending upon circumstances. Attwood 
v. Llay Main Collieries (94, Secretary of State v. 
Ambalavana Pandarasannadhi (3) and Lakshmi- 
narasu Avadhanulu v. Secretary of State (4), relied 
on. fp. 952, col. L} 

Each riparian proprietor has a right to the 
water flowing past his land; but it is a right only 
to the flow of the water and the enjoyment of it, 
subject to the similar rights of all the proprietors 
on the banks on each side to the reasonable 
enjoyment of it. A riparian proprietor may use 
the water (a)for ordinary -or primary purposes, 
-(b) forextraordinary or secondary purposes and 
te; for purposes foreign to or unconnected with 
his riparian tenement, The first two purposes 
are legitimate, whereas the third is not. HEmberey 
v. Oven(5), Swindon Waterworks Co. v. Wills & 
Berks Canal Co, (8) and MacCartney v. Londonderry 
and Loughswilly Railway Co.(7), relied on. [sdid.] 

Irrigation is a secondary purpose and the 
English Law that the water should be restored 
after the object of the irrigation is answered, in 
a volume substantially equal to that in whichit 
passed before, has a modified pplication in 
India. When only a part of the stream is taken, 
and that forthe purposes of irrigation, the only 
limitation is that the amount taken shall not be so 
much as to hurt the right of the inferior owner 
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to have the stream passed on to him practically 
undiminished. Secretary of State v. Subberayudu 
(8), relied on. 

The right of a riparian owner to take the 
water is a natural right and not in the strict’ 
sense of the word an easement and isnot capable 
of being lostby non-user. When a riparian owner 
taking advantage of his position uses the wer 
for purposes unconnected with his riparian ttne- 
ment, he will be prevented by an injunction 
from doing so, although no actual injury has 
been sustained by the other party. This is put 
uponthe ground that the wrong-doer, if not pre- 
vented, will, at the end of the statutory period, 
gain a prescriptive right to continue the unlawful. 
use for ever. MacCartmey v. Londonderry and 
Loughswilly Railway Co, (7), relied on, 5 

A. against the decree of* the ub- 
Judge, Ellore, dated November 17, 1930. 

Messrs. Y. Govindarajulu and B. Lak- 
shminarayana, for the Appellants. 

Messrs. P. V. Rajamannar and K, Subba 
Rao, for the Respondents. 

venkatasubba Rao, J.—Once the facts 
of this somewhat difficult case are found, 
the principles governing it seem well settl- 
ed by autbority. After having heard the 
matter fully argued on both sides, we have 
come to the conclusion that the findings of 
the Court below are right and should be 
accepted. We are concerned here with 
two villages, Nadupalli and Velupcherla. 
Defendant No. 1, the zamindar owning the 
Medur estate, is the overlord in respect of 
both the villages. The plaintiffs are the 
mokhasadars of Velupcherla and defen- 
dants Nos. 2 to 5 of Nadupalli. It may be 
mentioned that the zamindar has made 
common cause with the mokhasadars of 
Nadupalli and as the real contest is by the 
latter, defendants Nos. 1 to 5 will be referred 
toasthe defendants. The dispute relates 
to the waters of a natural stream known as 
Tammileru. As the lower Court points out, 
excepting in rainy season when the current 
is swift, there is scanty flow ; during period 
of scarcity, a witness deposes, there is a 
general scramble, each man being anxious 
toe abstract as much wate: as he can. 
Nadupalli is bounded on he west kj ‘he 
river Tammileru and lower down the stream 
is Velupcheria, but the plaintiffs’ lands in 
it do not abut on the stream so that the 
p sition is sh rtly this: whereas the defen- 
dants are upper riparian proprietors, the 
Plaintiffs for the purpose of this case do 
not answer the description of lower heri- 
tors. But the plaintiffs have long been 
using the water of a channel (Balive Velu- 
pucherla Irrigation Channel) taking off 
from Tammileru, for irrigating Velupu- 
cherla lands, admittedly not in contact, as 
stated above, with the flow of the stream. 
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The lowér Court has, however, found that 
this is an ancient channel and that the 
plaintiffs’ rights must be “referred to a 
lawfal origin.” 

To make the point at issue clear, we 
ah here state that there is in Nadupalli 
a Sank shown in the map (the Oommis- 
sioner's plan, Ex. 3) ag “Ura Tank,” which 
has been receiving water through a “supply 
channel" (so called in the map) from various 
sources with which we are not concerned. 
What gave occasion to the present suit was 
the excavation by thé defendants of a new 
channel of 1,650 feet long (called the “suit 
channel” if the map) which was made to 
connect Tammilere with the “supply 
channel” already referred to. It will be 
manifest from what has been stated that 
the defendants dug the new channel with 
the object of drawing off water from 
Tammileru into the Ura Tank. That they 
have succeeded in producing the desired 
result has not been denied. There was a 
good deal of contest in the case whether 
the channel was newly dug or was, as 
alleged by the defence. an ancient one. The 
lower Court has found, and quite rightly, 
that this isa new excavation. It is witha 
view to get this new channel closed up 
that this suit has been brought, and the 
Court bélow has decided in favour of the 
plaintifis. The defendants who are the 
appellants here question the correctness of 
its decision. The plaintiffs’ “immemorial 
user” (to quote the words of the lower 
Court) of the water in the manner alleged 
by them has been admitted by the defen- 
dants. The learned Judge, as already 
observed, says that their user must be 
referred to a “lawful origin.” That state- 
ment seems sufficient for the present pur- 
pose, as it is unnecessary to enquire how 
this undisputed right originated. But to 
clarify the position, it may be state1 that 
the plaintiffs do not claim as against Nadu- 
palli owners, i. e., those higher up “the 
stream that they acquired a right-by pres- 
cription. At any rate, that position has 
been made clear by Mr. Rajamannar, their 
learned Oounsel, in his lucid argument, 
Prescription involves the idea that the right 
acquired isin derogation of another per- 
son's right. But the plaintiffs do not sug- 
gest here tbat the right they acquired any 
way impaiyed the fulness of the defendants’ 
legal right, The simple question then is, 
did. the defendants by making the new 
excavation and drawing off water into their 
Ura Tank, infringe the plaintiffs’ admitted 
tights? The lower Court has in. effect 
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decided (and wa think correctly) that while 
the plaintiffs are entitled to relief, their 
acquired right has, however, no «operation 
ag against the natural rights of the Nadu- 
palli mokhasadars. l 
This raises the qitestion, is the abstract- 
ing of the water by the new excavation 10 
excess of the defendants’ nitural riparian. 
rights ? The channel having been found to 
be a new excavation, the Subordinate 
Judge, it may be mentioned, has negatived 
the prescriptive right set up by the defen- 
dants to divert the water into the Ura Tank. 
Then the question, as already stated is, 
what is the user justified by the defendants 
natural rights ? A 
This question must be answered with 
reference to the following considerations :— 
(1) A riparian right arises from the 
right of access to the stream which land- 
owners on its banks have by the law of 
nature Ia other words, itis necessary for 
the existence of a riparian right that the 
land should be in contact with the flow 
of the stream (Oouleon and Forbes on 
Waters, Edn. 5, p 81). Even if the portion 
on the bank be a narrow strip, the back 
lands enjoy riparian rights if they be in 
the same ownership as the bank (bid 
p. 111°. l ae 
(2) In the case of zamindars ani similar 
proprietors, are they to be considered the 
owners or the ryots for deciding the 
question of the contact with the stream ? 
The contention in this respect: of Mr. 
P. Satyanarayana Rao, the ap pellants’ learo- 
ed Counsel, must prevail. It seems consonant 
to reason to hold that a zamindar should 
be treated ag a proprietor for this purpose. 
The rights possessed by the tenants may 
ba very Valuable, such as permanent occu- 
pancy rights, but that does not justify the 
view that zamindars are not the pro- 
prietors of the soil. The Permanent Settle- 
ment Regulation (Madras Act XXV of 1802) 
declares that tho British Government has 
resolved to grant to zamindars and other 
land-holders a permanent property in their 
land and the sanad granted to them is 
styled a deed of permanent property and 
they are called proprietors of land. If 
Narayanaswami v. Venkanna (1), is to.. be. 
understood as laying down a different rule, 
we must, with all respect, express our dissent 
from it. ; i 
(3) The ownership of the zamindar aa 
distinguished from that of the ryst being 
then the decisive factor, is the whole of 
(1) (1914) M W N 481; 24 Ind, Oas. 685, AT R 
1915 Mad, 71, 
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the land a riparian estate on the ground 
that it. belongs to. a single owner? The 
proposition that every piece of land in the 
same occupation which includes a portion 


of the river bank and therefore affords. 


accepe 10 the river, is a riparian tenement, 
is, as Lawrence, J. obser¥es, far too wide. 

* ‘Nobody in their senses would seriously suggest 
that the site of Paddington Station and Hotel is a 
riparian ‘tenement, althcugh it is connected with 
the river Thames by a strip of land many miles 
long.: Attwood v. Llay Main Collieries (2), at p. 459*: 
see also Coulson and Forbes on Waters, Edn, 5, 


p.111.” : 

- A ' riparian tenement, as the learned 
Judge points out, ecnnotes, in addition to 
contact with the river, a reasonable proxi- 
mity to tbe river bank : vide the observa- 
tions of Abdur Rahim, J. in Secretary of 
State-v. Ambalo.ana Pandarasanaddhi (3), 
at p.-4247 and of Sadasiva Aiyar, J. in 
Lokshminarasu Avadhanulu v. Secretary of 
State (4), at p. 2264. Whatis a riparian 
tenement does: not depend upon any arbi- 
trary rule (the depth of half a furlong 
suggested -by Sadasiva Aiyar, J. was not 
intended to be absolute), but must in each 
case: be a question depending upon circum- 
stances. ‘ 

(4). Each riparian proprietor has a rigbt 
to’ tke water flowing past his land; but it 
ie a right only io the flow of the water and 
the enjoyment of it, subject to the similar 
rights of all the proprietors on the banks 
on each side to the reasonable enjoyment 
of it : Emberey v. Oven(5), at p. 6868. As 
observed by Lord Macnaghten (citing Lord 
Cairns) in Swindon Waterworks Co. v. Wills 
& Berks Canal Co, (6), a riparian proprietor 
may use the water (a) for ordinary or 
primary purposes, (6) for extraordinary or 
secondary purposes, and (c) for purposes 
foreign to or. unconnected with his riparian 
tenement. Tke first two purposes are 
legitimate, whereas the third is not: 
MacCartney v, Londonderry and Loughs- 
willy Railway Co. (7), at p. 3064. 

‘ (2) (1926) 1 Ob. 444; 95 LJ Ch. 221; 134 L T 268; 
708 J 2605. ` ' . 

(BJ 33M L J 415; 42 Ind. Cas. 897; A I R1918 
Mad. 516 

14) 84 ML J223; 43Ind, Cas. 113; AI R 1919 


Mad. 1152; 92 M LT 151; (1917) M W N 729. 
(5) (1851) 6 Ex. 353; 20 L J Ex, 212; 15 Jur. 633, 
155 ER 579 


oi (1876) 7H L697; 45 L J Ch, 688; 33 L T 513; 


„R 2384., . É 
(771904) A O 301; 73L JPO 73; 911 T 105; 53. 
W R385. : 


“Page of (1926) 1 Ch.—[Hd.] 
- tPage of 33.M L J—|Ed.] . 

tPage of 34 M L J—(Ed. a 
. $Eages.of (1851) 155 E R—[Ed.] 
“(Page of (1904) A C—[Ed.] | 
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(5) Irrigation is a secondary purpose and 
the English Law seems to be that the water 
should be restored after the object of the 
irrigation is answered, in a volume sub- 
stantially equal to that in which it passed 
before: see Lord Cairns in Swindon 
Waterworks Co. v, Wills & Berks Canal fo. 
(6), at p. 704* and Lord Macnaghten: in 
MacCartney v. Londonderry and Lough- 
swilly Railway Co. (7) at p. 306}. The 
rule has been somewhat modified in its 
application to India. The Judicial Com- 
mittee observed : 7 : 
` “Now in speaking of the returning òf the water, 
itemust be remembered that both Lord Oairns and 
Lord Macnaghten were speaking of a” diversion of 
the whole stream. When oply a part of the stream 
is taken, and that for the purposes of irrigation, 
the only limitation is that the amount taken 
shall not be so much as to hurt the right of the 
inferior owner to have the stream passed on to 
him practically undiminished : Secretary of State v. 
Subbarayudu (8)”. 7 po 
. (6) The right of a riparian owner to 
take the water is a natural right and not 
in the strict sense of the word an easement 
and is not capable of being lost by 
non-user (ibid). < 
(7) _When a riparian owner taking ad 
vantage of his position uses the water (as 
here) for purposes unconnected with his 
riparian tenement, he will be prevented by 
an injunction from doing so, although no 
actual injury has been sustained by the 
other party. Thisis put upon the ground 
that the wrong.doer, if not prevented, will- 
at the end of the statutory period, gain a 
prescriptive right to continue the unlawful 
use for ever. (Per Lord Macnaghten at 
p. 309f and Lord Lindley at p. 313T in 
MacCartney v. Londonderry and Lough- 
swilly Railway Co. (7), above cited). 
These are the principles touching riparian 
rights which become applicable -to the facts 
as found .by the lower Court. Its findings 
are: (a) that the channel is a new excavation 
recently dug, (b) that a large quantity of 
watey.is impounded in the Ura Tank, (e) that 
the water is used not only for irrigating 
some distant lands stretching far away from 
the river bank. in Nadupalli, but also other 
lands totally unconnected with the riparian 
tenement, and (d) that the plaintifs have 
not succeeded in proving that they sustained 
any actual injury. On these findings the 
question is, to what reliefs will the plaintiffs 
-(8) 59 I A 56; 136 Ind. Oas. 413; A I R 1932 PO 
46; 55 M268; 35L W 238;62 ML J 213: 36 OW 
N 359; 34 Bom. L R500; Ind. Ral. (1932) P 0-109; 
(1932) A LJ 34x; (1932) M W N 480; 550 LJ 
461 (P C.) 
*Page of (1876) 7H L—|Ed.] TTA 
TPages of (1904) A, O,— [Ed] ğ se 
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s 

be-entitled.? The lower Court-has granted 
an injunction restraining the defendants 
“from taking the water of Tammileru 
through the suit channel (the new excava- 
tion). to Nadupalli Ura Tank.” To this 
axtent the lower Court's decree is right, 
byt-the learned Judge has, unnecessarily, 
in Our opinion, added two further directions 
and that in the defendants’ favour; firstly, 
that they may store water in a separate 
tank “to be used for irrigating Jands within 
a,distance of half a furlong from the river 
bund”; seecndly, that they are entitled to 
uce the new excavation for taking Tam- 
milera water into the tank to be newly dut. 
‘lhe making of these declarations does not 
fall within the purvfew of the suit, which 
was brought simply with a view to get the 
new channel filled up. The Judge has 
attempted to define the Jimit of the defen- 
dante’ riparian right, although there was no 
material before him which could enable him 
‘to do so. The only question before him was, 
whether or not the defendants’ alleged act 
was wrongful and he was not called upon 
to define the extent of their natural rights. 
That the lower Court’s decree is apt to lead 
to confusion and complications is obvious 
enough, . At what distance from the river 
bank is the new tank to be built and what 
are its dimensions to be? Is the water to 
be permanently impounded in the proposed 
tank ? As regards the impounding of the 
water, some argument has been addressed 
to us, but we do not think that.isa question 
that arises here. We may, in this connection, 
refer usefully to the observations of Lord 
Watson in Debi Pershad Singh v. Joynath 
Singh (9), at p. 69*. His Lordship points 
out that the pleadings in that case were 
silent in regard to the size and character 
of the dam in question or, as to the quantity 
of water which it had the effect of diverting, 
and goes cn to say that “without an inves- 
tigation into facts which have neither been 
averred nor made the subject of proof,” it 
would be most unsatisfactory to proceed to 
give adecision. These observatione apply 
here with veryigreat force. 

- There is one other matter to which we 
mas rofer. The learned Subordinate Judge 
observes that toe defendants may go higher 
up t.e stream for the purpose of putting 
up Kongarakutta (sand bunds). This obvi- 
ously affects interests cf parties not before 
us and in view of what we have said that 
the extent of the defendants’ riparian 


(9) 241A CO; 240 866; 7 Sar. 209; 1 OWN 
401 (PO) i 
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rights does not fall to be determined here, 
it is unnecessary to enquire how far the 
learned Subordinate Judge's view on this 
matter is right. It seems to us that the 
decr:e to be passed here may be modelled 
on the decree, passed in Swindon 
Waterworks Co, v, Wills & Berks Canal Co. 
(6). It ig declared ihat the plaintiffs are 
entitled to use Tammileru and its waters as 
the same have been accustomed (before the 
interference therewith complained of) to 
flow down to and into their channel (the 
Balive Velupcherla Irrigation Ohannel), 
so far*as the said stream and waters ate 
required for the supply of their said chan- 
vel, but subject to such reasonable use by 
the defendants as riparian owners higher 
up the stream, and it is ordered that an 
injunction be awarded restraining the de- 
fendants from diverting into their Ura 
Tank, the said stream and waters. To this 
must be added, having regard to the cir- 
cumstances here, a mandatory injunction 
directing the defendants to fill up the 
newly excavated channel. The appeal fails 
and is dismissed with costs. It is unneces- 
sary, in view of the decree we have made, 
to make any special order upon the memo- 
randum of objecticns. There will be no 
order as to costs in the memorandum of 
objections. 


N.-8. Appeal dismissed, 
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Second Oivil Appeal No. 30 of 1936 
September 14, 1938 
Davis, J. O. AND TYABJI, J. 
PREMCHAND THANWERDAS AND OTHRRS 
—APPRLLANTS 
versus 


Bibi SATARBEGUM—Reaseonpent 

Sind Encumbered Estates Act (XX of 1896), $. 29 
—Moritgage decree against ‘zamindar within meariing 
of 8. 29—Hxecution taken out—Judgment-debtor 

ying during pendency—Legal representative, if 
can raise objection that decree is no longer execut- 
able against mortgaged property—The matter, if 
should be decided by separate suit or in execution 
proceedings. 

A mortgage decree was obtained against a, 
zamindar or jagirdar within the meaning of s, 29, 
Sind Encumbered Estates Act, whose estate came 
within the provisions of s. 29. During the pendency 
of the execution of the decree, the judgment-debtor 


died : 

Held, that his legal representative could raise an 
objection that owing to the death of the judgment- 
debtor and the provisions of s. 29, the decree was 
no longer executable against the mortgaged land, 
Such an objection, as it was not raised by the 
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judgment-debtor- himself but by his legal represen- 
tative was competent. The matter could be decid- 
ed in the execution proceedings and the legal repre- 
sentative could not be forced toa separate suit, 
Tatyagouda Ranojt v. Mohodin Sultan (1), distin- 
guished. : 7 
` 8. ©. A. against the Judgment of Assistant 
Judge, Larkana, dated February 4, 1936. - 


i Mr. Kodumal Lekhraj, for the Appel- 
ants. 

Mr. Fatehchand Assudomal, for the Res- 
pondents. 


Davis, J.C.—This is an appeal against 
an order of the Assistant Judge, Larkana, 
who dismissed an appeal against an order 
of the Subordinate Judge, Sehwan, refusing 
execution of a decree against the legal 
representatives of one Ghulam Kadir Shah 
who was a zamindar or jagirdar within the 
meaning of s. 29, Sind Incumbered Estates 
Act. It appears that the appellants in this 
case had filed a suit upon a mortgage bond 
and gota consent decree against certain 
properties ofthis Ghulam Kadir Shah on 
February 5, 1929. They then filed an exe- 
cution application for the sale of this mort- 
gaged property, and while the application 
was pending, Ghulam Kadir Shah died and 
his legal representative, the defendant in 
tis suit, Bibi Satarbegum, was brought 
on the record, soit was she and not the 
judgment-debtor himself who raised ob- 
jection in execution saying that in view 
of the provisions of s. 29, Sind Incumbered 
Estates Act, Ghulam Kadir Shah having 
died, this decree could not be executed 
against what was his property. Now there 
can be no doubt that Ghulam Kadir Shah's 
estate comes within the provisions of s. 29, 
Sind Incumbered Estates Act, which reads 


as follows : 

“29, Whena jagirdar or zamindar has been res- 
tored under s, 27, sub-s.(2) to the possession of 
any property, no mortgage, charge, lease or alie- 
nation of such property, or of any part thereof, 
made or granted by such jagirdar or eamindar 
shall be valid .as to any time beyond his natural 
life “unless made’ or granted with the previous 
. sanction df the Commissioner,” or in the case of 
a loan granted under the Land Improvement 
Loans Act, 1883, or the Agriculturists’ Loans Act, 
1884,with the previous sanction of the officer 
granting such loan.” 


Ghulam Kadir Shah had during his 
difetime gone under the protection of the 
Manager, Incumbered Estates, and the two 
survey numbers subject to this mortgage 
were actually under management. It is 
true that the mortgage was executed on 
October 29, 1925, and Ghulam Kadir Shah 
went under management as long as June 
18; 1897. But that is of no particular 
importance for the purpose of this appeal, 
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becauss the important point is that” he did 
during his lifetime go under management. 
About July 1917, however, his estate was 
released from management, and although 
some objection was taken in the lower 
Court that this release was not properly 
proved, there appears ample |“ evitlerfce 
to justify the finding of fact on this point . 
by the Appellate Judge. As he points out, 
ifthe estate had not been released from 
Management this mortgage could. not have 
been executed at all. So itis clear under 
the provisions of s. 28, Sind Iacumbered 
Egtates Act, the mortgage could not extend 
beyond the lifetime of Ghulam Kadir Shah, 
and it was after his death that the appel- 
lant sought to execute the mortgage decree. 
His application was met by this effective 
objection which has in fact resulted in the 
dismissal of the execution application. But 
we are asked in appeal to say that this was 
not a matter that could be decided in exe- 
cution at all, that the legal representative 
of Ghulam Kadir Shah, Bibi Satarbegum 
should be forced to a separate suit, and the 
learned Advocate for the appellants relies 
upon a case in Tatyrzgouda Ranoji v. 
Mohodin Sultan (1), but the facts of that 
case were entirely different. In that case 
it was not the legal representative of 
the judgment-debtor or the mortgagor-who 
was disputing the legality of the decree 
or ths execution of the application. It was 
the judgment-debtor or mortgagor himself, 
and itis of course obvious that if a party. 
fo a suit isto be allowed in execution 
proceedings to attack the very foundation 
of the decree passed against him and to 
which he was a party, as pointed out in 
that case, there would be no end to litiga- 
tion. The executing Court would take 
upon itself to decide the legality of the 
ee In that case the learned Judges 
said : 

“It is clear that the first point must prevail, and 
that, when once a decree is made against certain 
property, it no longer is possible in execution for 
the judgment-debtor to contend that the property 
decreed against cannot be so treated and executed 
agaiust on several grounds, the first being that 
executing Courts cannot inquire into the legality 
of such a decree, for if they could, there would be’ 
no end to litigation, and they would, in fact, be 
acting as Appellate Courts. It also is clear that 
matters which could and should have been agitated 


in the course of thesait cannot be allowed to be 
raised for the first time in execution.” 

Now, in this case, it is not the legality of. 
the decree which is being challenged at, 
all. All that is said is that under the 
provisions of law, the decree cannot now be 
.() 36 Bom. L R 1231; 154 Ind, Cas, 642; A IR 
1935 Bom. 95; 7.R B 360, 
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executed against this property, nor can it 
be suid that this objection could have been 
raised in the course of the suit itself, 
because at that time Ghulam Kadir Shah, 
the mortgagor, was alive, and the decree 
culd have been executed against him 
ang execution could have been taken 
against this land. But if that was not 
done, then under tke provisions of s. 29, 
Siod Incumktered Estates Act, this mort- 
gage could not subsist beyond his own 
ife. 

We think, therefore, that the learned Judge 
was right in taking into consideration this 
objection eraised not by the judgment- 
deb‘or but by the legal representative cf 
the judgment-debtor which made the 
decree, owing to the death of the judgment- 
debtor and the-provisions of s. 29, Sind 
Incumbered Estates Act, no longer exe- 
cutable against the mortgaged land. We 
think, therefore, the appeal must be dis- 
missed with costs, and we order accordingly. 


D. Appeal dismissed. 


— an 


CALCUTTA HIGH COURT 
. Criminal Revision No. 1099 of 1938 
February t, 1939 
- BARTLEY AND Rav, JJ. 
EZEKIEL EPHRAIM EZEKIEL AND 
ANOTHER—PBTITIONERS 
veTSUS 
EMPEROR—RESPONDENT 

Bengal Excise Act (V of 1909), as. 63, 64 (1)—Order 
of confiscation under s. 64 (1)— Parties not heard— 
Omission, if fatal — Any liquor “lawfully had in 
possession along with and in addition to" liquor liable 
to confiscation, if can be confiscated under s3. 63 (2)— 
Person in possession, whether should be guilty of 
offence — Licit.liquor on different premises from 
illicit liquor, if makes any difference—Magistrate, if 
can order confiscation of anything in Bengal which is 
liable to confiscation under s. 63, whether it is within 
or without his district — “Possession” in 8. 63 (2) 
implies full and uncontrolled physical possession— 
Liquor in dual possession of revenue authorities and 
person fromwhom it is sought to be seized—Whether 
can be confiscated under s. 63 (2) 

Before a Magistrate can make an order of con- 
fiscation unders 64 (1) of the Bengal Excise Aot, 
hehas to decide that the articles in question are 
liable to confiscation under s. 63, A decision neces- 
sarily implies the hearing of parties In ordinary 
circumstances, the omission is fatal totheorder of 
confiscation: but where facts sufficient for a decision 
of the question of liability to confiscation are stated 
by the petitioners themselves in the application, the 
omission cagnot be said to have caused any real pre- 
‘judice. [p. 956, col. 2.] 

Under s. t3, any liquor lawfully “had in possession 
along with or in addition to” any liquor liable to 
confiscation under s. 63 (1) is likewise liable to con- 
fiscation. It is immaterial who is the person in 
possession; alf that the sub-section requires is that 
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some person should be in possession at some point’ 
of time subsequent to the commission of an excise 
offence, both of the illicit liquor and also of some 
licit liquor, When this condition is fulfilled, the 
licit liquor is confiscated equally with the illicit. 
The sub-section does not saythat the person in 
possession need be gyilty of any offence, ard the 
Proviso to the sub-section distinctly implies that in, 
the case of liquor even the owner need not be guilty. 
The whole of s 63 is in very wide terms and itis 
not difficult to imagine cases where it may operate 
harshly. Butrevenue laws are often very harsh, 
because revenue offences are often very profitable, 
These, however, are extraneous considerations which 
can herdly affect the interpretation of s, 63. The 
section,has to be construed according to its plain 
langusge. The fact that the licit liquor was on 
different premises from illicit is immaterial; the point 
is that it wae lawfully “had in possession” “in 
addition to” the illicit liquor. Therefore, the ad- 
ditional liquor is liable to confiscation under s. 63 (2). 
The fact that the person in possession of licit has not 
been prosecuted for or convicted of any offence is, 
entirely irrelevant to the construction of s. 63 (2). 
[p. 957, col. 2.] i 

On the trus construction of s. 64 (1), the Magistrate 
who tries the case bas power to order confiscation 
of anything in Bengal which is liable to confiscation 
under s. 63, whether it is within or without the district 
where the case is tried. [p. 958, col. 1.] 

Possession implies full and uncontrolled physical 
dominion. One quantity of liquor cannot be said to 
be “had in possession along with or in addition to” 
another, unless the possessor of both is the same. 
Liquor which is in the dual possession of the revenue 
authorities and the company from whom it is sought 
to be seized, cannot be said to be in “possession” of 
the company within the meaning. of s. 63 (2) and 
therefore is not liable to confiscation under s. 63 (2) 
and where there is no evidence that any portion of it 
ie illicit, it is not liable to confiscation under s. 63 (1) 
either. [p 958, col. 2.] i 

Messrs. C. Noad, S.C. Talukdar and Susil 
Kumar Bhattacharjee, for the Petitioners. 

Messrs. A. K. Basu and Bireswar Chattar- 


jee, for the Orown. 


Rau. J.~—In this Rule the District M agis< 
trate of the 24-Parganas has been asked to 
sh:w cause why the order of confiscation 
passed by the Deputy Magistrate of Alipore 
in the Gariahat Excise Conspiracy Case in 
respect of certain stocks of liquor at 4, 
Lindsay Street, 46 New Park Street, and 
17, Mangoe Lane (including the “Excise 
Bond”) and the ‘Customs Bond" should not 
be set aside. In Revn. No. 1100 of 1938 
(J. E. Gubbey v. Emperor) we shal) deal 
with the trying Magistrate's order of con- 
fiscatirn so far as it relates to the stock of 
liqucr at 8, Lindsay Strect. In the present 
rule, we are concerned with that portion of 
the order which relates to the stocks of 
liquor at the other places named above. The 
circumstances in which the Magistrate 
passed the order of confiscation are briefly 
these: On February 14, 1938, immediately 
after he had delivered judgment in what 
is known as the Gariahat Excise Conspiracy 
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Case (Emperor v.C. N. Naidu and others) 
an. application was made before him by the 
` Collector of Excise, Calcutta, submitting a 
list of articles “liable to confiscation under 
8,63 (1 and :2), Bengal Excise Act, ands 517 
(1), Oriminal Procedure Code” and praying 
that necessary orders of confiscation of the 
“articles be passed.’ Upon this application, 
the Magistrate recorded an order that very 
day in the single word ‘confiscate’. The 
list annexed to the application wasa long 
one and comprised large stocks of liquor at 
8, Lindsay Street (Foreign liquor shop and 
Rottling Godown of James Anderson & Oo.) 
4, Lindsay Street (Foreign liquor shop of 
Davidsons, Ltd.) 46, New Park Street 
(another Foreign liquor shop of Davidsons, 
Ltd.) 17, Mangoe Lane (Bottling Godown, 
Excise Bond, and Customs Bond of David- 
eons, Ltd.), and several other places. No 
opportunity to show cause against confisca- 
tion was given to any party, except such 
opportunity as the parties concerned in the 
conspiracy case had during the case itself. 
. The petitioners in the present rule are 
E E. Ezekiel and Mrs. Reemah Ezekiel. It 
will be remembered thatthe rule is con- 
cerned with certain stocks of liquor found 
at various premises belonging to Davidsons, 
Ltd. E. E. Ezekiel claims that he is the 
liquidator of this company appointed ata 
meeting , of shareholders and creditors on 
January 27, 1937, (about 10 or 11 months 
before the order of confiseation) and Mrs. 
Reemah Ezekiel claims that as mortgagee 
and debenture-holder of the company she 
obtained on April 11, 1938, (about) two 
months after the order of confiscation) a 
decree from the High Court whereby the 
entire assets of the company were vested 
in her. E. E. Ezekiel appealed against the 
order’ of confiscation to the Additional 
Sessions Judge of Alipore and subsequently 
Mrs. Reemah Ezekiel joined in the appeal, 
which the learned Judge dismissed on 
September 22, 1933. An important point 
i urged before. us on behalf of the petitioners 
is that no notice was given to the interested 
parties before the order of confiscation was 
passed. To discuss this point, we shall 
assume, a8 contended in the course of 
argument by learned Counsel for the peti- 
ftioners, that the order so far as we are 
concerned with it in this rale, was made 
wholly under the Bengal Excise Act. Now 
it is undcubtedly true that before a Magis- 
trate can make an order of confisaction 
uiider s. 64 (1) of thie Act, he has to decide 
that ‘the articles in question are liable to 
Gohfigcation under s. 63. A decision neces- 
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sarily implies the hearing of parties and 
the petitioners’ grievance is that no parties 
were heard in this case. In ordinary cir- 
cumstances the omission might have been 
fatal to the order but as we shall show pre- 
sently facts sufficient for a decision of the 
question of liability to confisaction are stated 
by the petitioners themselves in the applica- 
tion on which this role was issued. It is, 
therefore, difficultto argue that the omission 
has caused any real prejudice ; and, in 
any event, since we have ourselves heard 
the petitioners very fully and since our 
powers in revision extend to altering or 
reversing the order as we think fit, any 
possibility of prejudice disappears. 

We now turn to the ° admissions in the 
petitioners’ application. Paragraph 3 of the 
application recites that on and after the 
first search of the premises of Davidsons, 
Ltd., on October 20, 1935, various suspected 
liquors were sampled and seized, but the 
large stock of genuine liquor found on the 
premises was allowed to be continuously 
sold down to the end of December 1935, 
after which date the genuine liquor was 
collected at various spots upon the premises 
in the Presidencey Town and remained in 
the control of the Excise Department. 
Paragraph 4 sets out the premises upon 
which liqucr was originally found: these 
were (a) The shop and certain godowns at 
3 and 4, Lindsay Street; (b) 5, Lindsay 
Sireet; (c) The Bottling and Blending 
Godown at 17, Mangoe Lane; (d) The Ous- 
toms Bond at 17, Mangoe, Lane; (e) The 
Excise Bond at 17, Mangoe Lane. The 
same paragraph states that no illicit liquor 
was found at (b), (d) or (e), but it contains 
the important admission that illicit liquor 
was found in (e) the Bottling and Blending 
Godown. 

These two paragraphs thus contain .two 
explicit statements: (1) tnat illicit liquor 
was found in the Bottling and Blending 
Godown at 17, Mangoe Lane, and (2) that at 
the same time or subsequently genuine 
liquor of considerable value was found at 
certain other premises of Davidsons, Ltd. 
There is no suggestion in these paragraphs 
or inthe rest of the application that in the 
interval, if there was any substantial inter- 
val, between (1) and (2), additions were 
made to the genuine liquor. Oa the con- 
trary, tbe allegation is that some of the 
genuine liquor was allowed to besold before 
the Excise Department assuméd control,. 
It is the liquor of which the Excise Depart- 
ment assumed control that has been con- 
It follows therefore 
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that thé confiscated liquor formed part of 
the liquor which was on certain premises of 
Davidsons, Ltd., at the same time that illicit 
liquor was found in certain other premises 
of the same company, namely, the godown 
“M 17, Mangoe Lane. This and certain 
otker* established facts are sufficient to 
enable us to decide how far the liquor is 
liable to confiscation under s, 63, Bengal 
Excise Act. Before going on to deal with 
this section, however, we should like to set 
out more precisely some of the evidence 
about the, finding ef illicit liquor in the 
bottling godown, and for this purpose, we 
propose t® confine ourselves to what we 
Consider the most relevant sample. In con- 
nection with charge No. 11 (unlawful trans- 
port of liquor) on which Granatstein and 
Naidu have been convicted in the con- 
spiracy case, the Magistrate has found that 
on October 23, 1935, four tanks, three of 
them empty and one, namely tank No. 37, 
full of liquor, were found in the godown at 
17, Mangoe Lane. A sample taken fiom 
this tank —serial No. 24 of Mr. Bartlett's 
Report—has been found to have contained 
pot still liquor made at the illicit distillery 
at 52, Garialiat Road. There can, therefore, 
be no doubt* whatever that in this godown 
there was found on October 23, 1935, 
liquor in respect of which Granatstein arid 
Naidu had cOmmitted an offence punishable 
under a. 46 å) Bengal Excise Act. 

Now let fis turn to s. 63 of the Act. 
Under a. “63: (1), whenever an offence has 
been committed which is punishable under 
this Act, the liquor in respect of which the 
offence has been committed is liable to con- 
fiscation. Then we come to subss. (2) which 
provides, to mention only the relevant por- 
tion, that any liquor lawfully ‘had i in pos- 
session along with or in addition to" any 
liquor liable to confiscation under sub-s. (1) 
is likewise liable to confiscation. It follows 
therefore that any liquor lawfully “had in 
possession along with or in addition: to” 
tank No. 37 is likewise liable to confisca. 
tion. It is immaterial who is the person in 
possession: all, that the sub-section requires 
is that some person should be in possession 
at some point of time subsequent to the 
commission of an excise offence, both of 
the illicit liquor and also of some licit 
‘liquor : when this condition is fulfilled, the 


licit liquoy is contiscated equally with. the 


“licit liquor. The sub-section does not say 
' that the person in possession need be guilty 
“of any offence, and the Proviso to the sub- 
section distinctly in. plies that, in the cage 
of liquor even. the owner need hot be-guilty. 
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The whole of s. 63 is in Very wide terms 
and it is not difficult to imagine cases where 
it may operate harshly. But revenue laws 
are often very harsh, because revenue 
offences are often very profitable. Possibly 
in proved cases o hardship, the Provincial 
Government will mitigate the rigour of the 
law by making special rules under s 86 (14) 
of the Act (relating to the disposal: of things 
confiscated under tte Act) or otherwice: 
these, however, are extraneous con siderations 
which can hardly affect the interpretation 
of s. 63. The section has to be corstrued 
according: to its plain language. We have 
already stated what it says and what it 
does not say. 

To proceed now to apply the section to 
the facts of this case. We have seen that 
anexcise offence was committed (by Gran- 
atstein and Naidu) in respect, inter alia, of 
tank No. 37; therefore this tank of liquor 
ïs liable to confiscation under s. 63 (1). 
Again, when on October 23, 1935, this tank 
was in the possession of Davidsons, Ltd., 


in the godown at 17, Mangoe Lane, the 


same company was at the same time law- 
fully in possession of the unbonded liquor 
which is part of the subject-matter of the 


present rule, although cn certain other 


premises. The fact that the latier liquor 


“was on different premises from tank No. 37 


is immaterial; the point is that it was 
lawfally “had ‘in possession’ ' (by Davidsons, 
Ltd.) “in addition to* tank No. 37. There- 
fore, the additional liquor is liable to cən- 
fiscation under s. 63 (2). The fact that 
Davidsons, Ltd. (as distinct from the mem- 
bers or employ ees of the company) has not 
been prosecuted for or convicted of acy 
offence in this case is, a8 we have already 
stated, entirely irrelevant to the construc- 
tion of s. 63 (2). Oonsidering the enormous 
profits shown to have been made in this 
case by the group of companies of which 
Davidgons, Ltd., was one, we cannct say 
that the Magistrate was Wrong in passing 
an order of confiscation under s. 64 (1) 
rather than an order of fine. 

We must now notice some of the other 
objections taken before us on behalf of the 
petitioners; we have already dealt with the 
point that the Magistrate did not hear 
interested parties before passing his order. 
Next in importance is the point that the 
Magistrate had no territorial jurisdiction 
to pass the order: he was a Magistrate of 
the 21-Parganas, whereas, it is said, the . 
liquor confiscated was in various places in 
Calcutta outside that District. This argu- 
ment is founded ons. 12, Oriminal Proce: 
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dure Code, but it overlookas.1 (2) of the 
same Code which states that in the absence 
of any speeilic provision to the contrary, 
nothing in the Code shall affect any special 
jurisdiction or power conferred by any other 
law for the time being it force. It follows 

*therefore, that if any local or special Act 
has in any particular matter conferred on 


Magistrate's special powers, these powers” 


“are not to be limited by anything contained 
in s, 12'of the Code. There can thus be no 
question of the unfettered competence of 
the Bengal Legislature» to confer these spe- 
cial powers within the province; the only 
question is whether, as a matter of con- 
struction, s. 64 (1); Bengal Excise Act, dues 
confer them. The sub-section itself contains 
no territorial limitation: ‘When, in any 
casetried by him, the Magistrate decides 
that anything is liable to confiscation under 
8. 63, he may, etc.” Sofar as the language 
of the provision is concerned, the thing 
liable to confiscation may be anywhere : it 
raust, of course, be within the Province of 
Bengal, the Act being an Act of the Bengal 
Legislature ; but otherwise there is no 
limitation. To read into the subesection a 
limitation that the thing sought to be con- 
fiscated must be within the District for 
which the Magistrate has been appointed 
under: the Ocde will lead tothe following 
difficulty: Take an excise case, where the 
offender. is known and some of the articles 
liable to ċonfiscation are outside the Disirict 
whére the.offence is triable. These cannot 
be confiscated by the procedure laid down 
in 6. 64 (2), because that procedure is not 
available where the offender is known ; and 
` if we accede {othe present argument, they 
cannot be confiscated under s. 64 (1) as 
being outside the trying Magistrate's juris. 
diction. There is thus a lacuna, which can 
hardly have been the intention of the 
framers of the Act. We therefore think that 
on the true construction of s. 64 (1), the 
Magistrate who tries the case has power to 
order confiscation of anything in Bengal 
which is liable to confiscation under s. 63, 
whether it is within or without the District 
where the case is tried. 
-A third point taken before us on behalf 
of the petitioners is that tne liquor in the 
Exeise Bond and the Oustoms Bond at 17, 
Mangoe Lane, was in the dual possession of 
the Revenue authorities and Davidsons, 
Lid. ‘Accordingly, it is argued, that liquor 
cannot be said to have been “had in posses- 
sion. in addition to” any liquor in the sole 
. possession of Davidsons. We accept this 
contention, Possession implies full and un- 
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controiled physical dominion and “in this 
sense Davidsons, Ltd. was not in possession 
of the liquor in the Excise Bond or the 
Customs Bond. Liquorin bond, it must be 
remembered, is under dcuble lock, one loc 

being a Governmant lock whose key is in 
the personal custody of the officer-in-charge. 
One quantity of liquor cannot be said to be 
“had in possession along with orin addi- 
tion to” another, unless the pcssessor of 
both is the same. It follows that ihe bonded 
liquor is not liable to confiscation under 
s. 63 (2), and since ther® is no evidence that 
apy portion of. it is illicit, it is not liable 
to confiscation under s. 63 (1), efther. We 
must, therefore, set aside the order of confis¢ 
cation so far asit relates to the liquor in 
the Excise. Bond and the Customs Bond set 
out under heads D and E of the Annexure 
referred to in para. 6 of the petitioner's 
application in revision ; but in other res- 
pects the Rule must be discharged. : 


Bartley, J.—I agree. 
D. Order pê apehêngii f 
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Patent—Disclaimer—Disclaimer filed and recorded 
—Existing claims are only claims as amended by 
virtue of disclaimer. 

Patent Act (Canada), 1935, does not contemplate 
or authorise a contingent disclaimer. As s00n as 
the disclaimer is filed and recorded in the office of 
the Comimissioner, it is made part of the patent; 
the only existing claims are the claims as amended 
by virtue of the disclaimer, and the only invention 
protected by the letters patent is the invention, a 
description whereof is contained in the specifica- 
tion as so amended, |p. 960, col. 2.] : 

Sit W. Monckton, Messrs. È. J. Neep, snd 
C.J. Bonard, for the Appellants. - t 

Messrs, R. Smonti and C. Robinson, 
for the Respondents. 

Lord Russell of Killowen. — It is 
advisable to state at the outset the 
relevant facts which have led ap to ne 
prosecution of this appeal. ; h 

The appellants are assignees of Ganden 
Letters Patent No. 265960 granted on Novem- 
ber 16, 1926, toone Camille Dreyfus, con- 
cerning an alleged invention of “improve” 
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ments relating to fabrics and sheet materials 
and the manufacture thereof.” It is not 
necessary to discuss the specilication in 
detail. It is sufficient to say that it con- 
tains 25 claims of which the first 24 are 
‘process claims, and the 25th covers the 
product, The first claim may be taken as 
a sample of all, for in respect of their 
excessive breadth (to which reference will 
later be made) the claims are all identi- 
cal. It runs thus :— 

, ,“A process for the manufacture of composite sheet 
“material which compriges subjecting a plurality of 
associated fabrics, at least one of which contains a 
-thermoplastic derivative of cellulose, to heat end 
pressure, thereby softening said derivative and 
uniting said fabrics.” 

The respondents carry on business in 
Montreal as shirt dealers, selling collars 
and shirts with attached collars which the 
appellants alleged to be infringements of 
their said Letters Patent. The respondents 
(acting under s. 60 of the Patent Act, 
1935), commenced an action against the 
appelianta claiming (a) a declaration that 
their said goods 

“do not constitute an infringement of any ex- 
clusive property or privilege defined by patents 
Nos. 265960 and 311185 or either of them” 


and ib) a declaration 5 

“that any claims of either of the said patents which 
define any exclusive right or privilege which would 
be infringed by the manufacture by the plaintiff of 
the collars or shirts"with attached collars are in- 
valid and void,” . 


“The grounds of invalidity alleged by 
the respondents included anticipation, 
excéssive claims, want of subject-matter 
and ambiguity. Upon the trial of the action 
in. the Exchequer Uourt the Letters Patent 
No-311185 were deciared invalid and they 
disappear from the case; but the Letters 
Patent No. 260900 were declared valid and 
to have been infringed, and the action was 
dismissed. 


, The respondents appealed, and ‘by order 
of the supreme Court dated March 19, 
1937, it was ordered and adjudged that 
the judgment of the Exchequer Uourt be 
varied by declaring the Patent No. 265960 
to be invalid and by directing the present 
appellants to pay to the present respond- 
ents their cosis of the action. From the 
reasons for judgment stated by Davis, J. 
and concurred in by the Chiet Justice of 
Oanada and. Rinfret, Crocket and Kerwin, 
JJ. it appears that the Letters Patent 
No. 26.96U were declared to be invalid on 
“the ground that the claims upon their true 
construction were too broad and embraced 
more than ihe alleged invention disclosed 
in tke body of the specification, and had 
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been anticipated by certain earlier-patents, 
What the exact point of construction was, 
will appear frem the disclaimer herein- 
after referred to, but it may be shortly 
Stated (in regard to claim one as an example) 
thus:—that the present appellants claimed 
that the “thermoplastic derivative of cels 
lulose” therein mentioned must be confined 
to a thermoplastic derivative of cellulose 
in the form of yarns, filaments or tibres. `’ 

After the Sureme Court's judgment had 
been pronounced, but before the formal 
ordex, thereon had been settled, the appel» 
lants filed a disclaimer under s. 50 of the 
Patent Act, 1930. That section provides as 
follows:— ` 

“50, (1) Whenever, by any mistake, accident or 
inadvertence, and without any wiful intent -to 
defraud or mislead the public, a patentee has 

(a) made his specification too broad, claiming 
more than that of which he or the person through 
whom he claims was the first inventor; or ; 

“b) in the specification, claimed that he or the 
person through whom he claims was the first inven- 
tor of any material or substantial part of the 
invention patented of which he was not the firs; 
inventor, and to which he had no lawful right; 
he may, on payment of the fee hereinafter provided 
make disclaimer of such parts as he does not claim 
to hold by virue of the patent or the assignment 
thereof, f . 

‘(2) Such disclaimer shall be in writing, and in 
duplicate, and shall be attested by one or more 
witnesses. One copy thereof shall be filed and 
recorded in the office of the Commigsioner. The other 
shall bê attached ‘to the patent and made a part 
thereof by reference. he disclaimer shall thereafter 
be deemed to be part of the original specification, 
_ (8) No disclaimer shall affect any action-pending 
at the time when it is made, except as to unreasons 
able neglect or delay in making ib. . : 

(4) In case of the death of the original patentee 
or of his having assigned the patent, a like right 
to disclaim shall vest in his legal representatives, 
any of whom may exercise it. 

(5) The patent shall, after disclaimer as in this 
section provided, be deemed to be valid for such 
material and substantial part of the invention, 
detinitely distinguished from other parts thereof 
claimed without right, as is not disclaimed and. ig 
truly the invention of the disclaimant, and the dige 
claimant shall be entitled to maintam an actio; 
or suit in respect of such part accordingly. : 


The disclaimer is dated March 31, 1937, 
and runs thus :— i 

“Whereas, the undersigned Canadian Celanese, 
Limited, a body politic aud corporate, having its 
head office and principal place of buisness in the 
City of Montreal, in the Province of Quebec, Canada 
is the owner of Vanadian Letters Patent No. 265960 
granted on the 16th day of November, 1926, for an 
invention entitled: ‘Fabrics and sheet Materials and 
the manufacture thereof.’ . 

And whereas, through mistake, accident or in- 
advertence, and without any wilful intent to defraud 
or mislead the public, the specification has been 
made too broad, asserting a claim to more than that 
ot which Camille Dreyfus was the inventor, 

Now, therefore, the undersigned disclaims from 
the scope of claims Nos, 1 to 6 inclusive, and 25, the use: 
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of a fabrie or fabrics containing a thermoplastic 
derivative of cellulose except where such thermo- 
.plastic derivative of cellulose is in the form of 
-yarns, filaments or fibres. | 

It further diselaims from the scope of claims Nos, 7 
to 12 inclusive, the use of a fabric or fabrics con- 
taining an organic derivative of cellulose except 
where such organic derivative of cellulose is in the 
form of yarns, filaments or fibres. h 

Tt further disclaims from the scope of claims Nos. 13 

to 18 inclusive, the use of a fabric or fabrics con- 
taining a cellulose ester except where such cellulose 
ester’ is ‘in the form of yarns, filaments or fibres. 
. It further disclaims from the scope of claims Nos. 19 
to 24 inclusive, the use of a fabric or fabrics con- 
taining cellulose acetate except where such cellulose 
acetate is in the form of yarns, filaments or fibres.” 

- The Supreme Court holding the patent to 
have been anticipated, had not deemed it 
necessary to deal with the other issues in 
the action which on that view did not arise.: 
but the appellants, having filed their 
disclaimer cn or about April 3, 1937, pre- 
sented a petition (dated April 8, 1937), 
praying the Supreme Court “to order the 
te-hearing of the present appeal in order 
to meet the new conditions that have arisen 
since the delivery of the judgment.” This 
‘application was. by order of June 1, 1937, 
dismissed with costs. The Supreme Oouart 
was of opinion that -the application should 
fail both on the grounds of justice and 
convenience. The concluding sentences of 
their judgment may properly be cited :— 
| “The regpondents [i. e, the present: appellants] 
nevertheless insisted on maintaining ‘the judgment 
of the. trial Judge, declaring these claims,- as 
framed,- to. be valid claims. Now, having lost on 
that.issue of validity and judgment having- been 
pronounced against them, the respondents seek & 
re-hearing in order to take up &.new position never 
before even suggested by them, with all the attendant 
delay and inconvenience already indicated, - 

_ We think that by their conduct they have 
definitely elected against taking-the position which 
they are now endeavouring: to take; and, however 
that may be, we are satisfied that, on grounds both 
of justice and convenience, the application should 
fail. ‘ : 
We do not think it necessary toexpress an opinion 
upon the construction and effect of the third sub- 
section .of s, 90, We decide nothing, moreover, as 
to the relation between the procedure authorised: by 
8. 60 and that contemplated by s. 53. We have 
assumed (for the purposes of this judgment only) that 
a defendant in an action under s. 60 can, bya proper 
and.titlely proceeding, obtain relief under sub-s, 2 
of 8..53.and, if there is a valid disclaimer, that the 
Oourt.can in such an action take cognizance of that 
disolaimer ; but we decide none of these points, 

* The application is dismissed with costs, ” 


. The appellants have now appealed to His 
Majesty in Council from both orders of the 
Supreme Oourt: They ask that both orders 
should be. reversed, and that it should -be 
declared that the Letters Patent are valid 
and have been ‘infringed; the declaration 
of validity being made either’ upon the foot- 


181.10 


ing that the limited construction’ of the 
unamended claims, which was adopted by 
the trial Judge, was correct, or upon the 
disclaimer. : . 

Their Lordsbips have thought it right fo 
state fully what has happened, in ordér that 
the exact position may be defined ; and, 
upon ccnsideration of it, they are of opinion 
that the appeal must fail. - E 

As regards the order of June 1, 1937, 
their Lordships appreciate the natural 
reluctance of the Supréme Courteto ‘re-open 
a matter for re-argument which had been 
thrashed out before them during® four days, 
wholly and solely upan tke footing that 
the specification stood as drawn, and 
without any hint that resort would or might 
be had to the statutory power of disclaimer. 
The question whether the Supreme Court 
should or should not permit the re-argument 
of an appeal already decided by its reasoned 
judgment, was a matter which the ‘Vourt 
was entitled to refure in the exercise of 
its discretion: and their Lordshids (without 
in any way suggesting that the discretion 
was otherwise than properly exercised) 
must decline to advise any interference with 
that discretion. NG 

As regards the order of March 19, 1937, 
their Lordships agree with the construction 
placed upon the claims by the Supreme 
Court; and they also agree with, the 
Supreme Oourt that, upon the footing’ of 
that construction, the patent has been 
anticipated by earlier patents; with’ the 
result that if tuere had been no disclaimer, 
the patent would be invalid and void. * `` 

There remains, towever, for consideraticn 
the fact. of the disclaimer, and its effect 
upon the rights of the parties in , the 
litigation, and on the present appeal. .- 

The disclaimer is an unconditional dis- 
claimer ; it must necessarily be uncondi- 
tional. The statute does not contemplate or 
authorise a contingent disclaimer. As soon 
as the disclaimer was filed and recorded in 
the office of the Commissioner, it -was 
made. part of the patent ;.the only existing 
claims are the. claims as amended by 
virtue of the disclaimer, and the only 
invention protected by the Letters Patent 
is the invention, a description whereof is 
contained in the specification as so amended: 
In these. circumstances, ths present appel- 
lants, having filed. a. disclaimer. for the 
purpose of changing the construction which 
the Supreme Court had declared to be. the 
true construction of the criginal claims, 
must.-be taken to. have finally accepted 


-focting that efect should be given to the 
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. that cokstructicn as being the true csn- 
‘struction of those claims; and it is not 
open to them to appeal successfully against 
the Court's declaration of that construc- 
éion. The appellants, however, sought to 
pray, in aid the provisions of 8. 50 (3) 
qi the Patent Act, 1935, and claimed that 
in some way that sub-section enabled them 
to obtain the same measure cf relief or 
success in the respondents’ action, as they 
would have obtained if the claims had been 
originally confined $o the narrower limits 
which résult from the disclaimer. The 
Supreme durt did not find it necessary 
to express an opinion on the’ construction 
of sub-s. 3. In thig, they were undoubtedly 
fortunate, for the sub-section, more par- 
ticularly in regard to its words of excep- 
tion, appears to their Lordships difficult 
to construe with confidence. It cannot, 
they think, mean that a disclaimer shall 
only affect a pending action when there 
has been unreasonable neglect or delay 
in making it, or that the affecting shall 
in ‘those circumstances operate for the 
benefit of the person disclaiming. Their 
Lordships, however, do feel able to attri- 
bute a meaning to the words “no dis- 
Glaimer shall affect any action pending at 
he time wkenit is made.” These words, 
they think, must at least have this 
éffect, viz. :—that the rights ‘and 
lidbilitiés’ of the partiés to a” pending 
‘action arè “to be ascertained and declared 
on thé footing ‘that the person who djs- 
‘claims, obtains no advantage in the action 
from His’ disclaimer. Upon this view the 
sub-section can be'of no assistance to the 
appellants, who in effect ask that the 
pending action shall be affected (and to 
their advantage) by the disclaimer. 
| There remains, however, a point of 
‘ihportance to be considered. The order 
of March 19,1937, declared in terms the 
patent No. 265960 to be invalid, 
JA certificate of that order may, 
“under s. 62 cf tLe Patent Act, 1935, be 
‘entered on the margin of the enrolment 
of the patent in the Patent Office, in 
which case, as the section provides, “the 
‘patent or such part. thereof as is so 
voided shall thereupon be and be held-to 
have been void and of no effect, unless 
the judgment is reversed on appeal.” In 
its. present form the order declares the 
. whole patent avoided; but the patent as 
it now exisis, isa patent protecting the 
Invention -which is . described in the 
specification as amended by virtue of -the 
disclaimer, It is obvious“ that no ` risk 
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sould be run- of the patent, as it now 
exists, being avoided as a result of the 
present litigation. For the purpose of 
avuiding any such risk, their Lordships: 
proposed a course, to which the réspon. 
dents assented, “iz, that the order -of 
March- 19, 1937, should be varied by 
substituting therein for the words “the 
respondent's Patent No. 265960 in question. 
in this appeal” the words “the claims in 
Patent No. 265960 as made by the: 
patentee in the specification as originally 
filed.’ 

Counsel for the respondents invited their: 
Lordships to determine on the hearing of: 
this appeal, the rights and liabilities of 
the parties under the patent in its new. 
form in regard to antic'pation, infringement, 
and all tke other issues which had been: 
raised in the action. í 

That action, however, was ended by the 
order of March 19, 1937, and these various 
issues can now only be raised and decided’ 
if and when the parties think fit to 
indulge in further litigation. Their Lord- 
ships have already expressed their agree- 
ment with the views of the Supreme Court 
upon the issue of anticipation with which 
that Court had to deal. Upon that issue’ 
under the patent as it now stands, and 
upon all other issues they express no opi- 
nion of any kind. ` 

In the result, their -Lordships are of 
opinion that the order of March 19, 1937; 
should be varied in form as above indicate 
ed, and they will humbly advise His Majesty 
accordingly. $ 

The appeal having failed in all material 
respects, the appellants, must pay the rese 
pondents’ costs of this appeal. 


D. Order varied. . 
Solicitors. for the Appellants.—Meassrs. 
Faithful, Owen & Co. j 
Solicitors for the Resporndent,—Messrs. 
Lawrence Jones & Co. ; 
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show kis ownership but failing—Evidence destroys 
plaintiff's case, one plea being fatal to other. 

In order thata plaintiff should prove the right 
to an easement, he must show the exercise of that 
right with the necessary animus throughout the 
statutory period. The question of animus is a ques- 
tion of. fact to be proved by evidence. If the plaint- 
iff leads evidence in the witne§s-box to show that he 
is the owner of the land over the statutory period 
or some past of it, he has destroyed his case which 
ib dependent upon his showing that he is not the 
owner of the land over the statutory period, has not 
Claimed to exercise the rights over the land of 
another as being servient land subject to the exercise 
of his right as owner of the dominant land. Where 
the plaintiff has led evidence to show he has with- 
in the statutory period exercised the riglfts he 
claims over the walls asowner and an issue was 
Taised to that effect, the fact that he has failed to 
prove that he is the owner, does not permit him to 
ignore the evidence that he has himself adduced 
and has asked the Court to rely on, nor may the 
Court say that as he has failed to prove his right 
as owner he can be given the lesser right, the right 
of the owner, of an easement, because the evidence 
that he has led to prove the one case, though 
finally unsuccessiul, is fatal to ihe other. ‘He cannot, 

-jin the witness-box, assert the exercise of the right 
_ of ownership and succeed in a case where he must 
prove the exercise of his right of easement. While a 
plaintiff may in his pleadings raise consistent 
Pleas, if the evidence he adduces to prove the one 
cage is such that it may be fatal to the other, it 
follows that he must fail in both. |p. 964, cols. 1 & 2.] 

8. ©. A. against the judgment of the 

Second Assistant Judge, Hyderabad, dated 
August 17,1935. 

. Mr. Fatenchand. Assudomal, for the Appel- 
lants. 

Mr. Chandiram Thanwerdas, for the Res- 

pondents. 


- Davis, J.C.—This isan appeal against 
the judgment of the Assistant Judge, 
Hyderabad. The Assistant Judge dismissea 
an appeal against the judgment of the Sab- 
ordinate Judge of Hyderabad who had 
held that the plaintiff had failed to prove 
the existence of an easement cver a wall 
for the support of his roof and shelves, 
and the appeal was argued before us 
mainly on the ground that both the Judges 
were wrong when they held in their crder 
that for the plaintiff successfully to prove 
an easement, he must show that he has 
exercised the right of easement as such. 
Ib is argued that all that is necessary for 
him to do is to show that he has, for instance 
jn this case, rested the rafters and bis 
shelves upon the walls of another, walls 
which the subsequent enquiry had found to 
be the walls of another. itis not necessary, 
for instance, for the plaintiff, in order wo 
prove his right of easement, to show that 
he has intentionally, throughout the statutory 
pericd, exercised certain Tights over 
seryient land as the owner of dominant 
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land. Itis necessary only to provethat hë 
has done those things which he claims the 
right to do, whether as owner of the land 
or property over which the easement is 
claimed or nct, iv does not matter. ; 

Now, tue learned Advocate admitted thaf 
he had against hım on this point the -bujk 
of authority, for, the bulk of authority ie 
to the effect that in order that a plaintiff 
sbould prove the right to an easement, he 
must show the exercise of that rigot with 
the necessary animus throughout the statutory 
period. But, the leamed Advocate has 
referred us to a very recent judgment of 
thé Bombay High Oourt in ‘Bamanbhat 
Shankarbhat v. Krishjacharya Tamana- 
charya (i) in which, the learned Advocate 
contends, the learned Chief Justice appears 
to cast some doubt upon the necessity of 
proving animus, and that according to this 
judgment the inconsistent pleas of owner- 
ship and easement raised in the plaint 
can be usefully reconciled; for the learned 
Advocate argues, if the bulk of authority 
is tobe followed, while a plaintiff may, in 
his pleadings, in claim a right as owner and. 
in the alternative claim a right as easement 
yet if the evidence of one is to destroy 
the other, then his right to put forward 
inconsistent pleas and toraise inconsigtent 
Claims in his pleadings is illusory and of 
no value. It ‘may be, of course, that in the 
particular case Where a right of property 
and aright of easement are claimed, tne 
evidence necessary to prove the inconsis- 
tent claims pat forward destroys itself, 
but that is merely an accident and does. 
not destroy in principle the value of the, 
right of the plaintiff to raise in his plead- 
ings inconsistent claims, and so far as the 
judgment of the learned Chief Justice in 
famanbhat Shankarbhat v, Krishtacharya 
Tamanacharya (1) is concerned, those 
remarks upon wach tne learned Advocate 
relies are, we think, obiter. The learned 
Jnief Justice. finally in his judgment 
followed a previous Bombay case in 
Dharamdas Kaushalyadas v. Ranchodjt 
Dayabhar 2) in which inah, J. said: 

“1 only desire to add thatin both the lower Courts 
the casa has been tried on the footing that the 
plaintifis claim by way of easement the right of 
way over a strip of land which, according to the 
defendant, forms part of his land. It is no doubt 
true that in the plains the plaintifis put forward the 
case of ownership over this lund and generally speak- 


ing that would not be consistent withe the case of 
their having acquired an easement over that land 


(1) 55 Bom, L R 144; 114 Ind. Cas, 998;A 1 R, 
1935 Bum. izz; 6 R 5 33, 

42) 46 5 200; 64 lnd, Uas, 517; A 1R1922 Bom. 
199; 23. Bom. L k 1009. 
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Wut the case has been tried on the focting of an 


sasement ....." 

So it is clear that the judgment 
«of Shah, J. points the way whereby àa 
Honest plaintiff may prove his claim toan 
roagement. He can, when he goes to actual 
atrial, abandon the inconsistent claim of 
-owr and have the case tried up.n the 
footing of an easement when it will be 
unnecessary for him to introduce evidence 
which is fatal to the animus or intention 
which it is Lecessary to prove if his case 
‘of easement is to be, substantiated; and 
the view, that in order that an easement 
may be gonslituted and proved, the 
necessary animus must exist and must be 
proved, finds supporttin the high authority 
of the Privy Council in Attorney-General 
of Southern Nigeria v. John Holt and Co. 
(Liverpool), Ltd., (3) at p. 616* where théir 
Lordships said ; 

“An easement, however, is constituted over a 
servient tenement in favour of a dominant tenement. 
In substance fhe owner of the dominant tenement 
throughout admits that the proprety is in another, 
and that the right being built upor asserted is the 
right over the property of that other. In the present 
case thia was not so. For these reasons their Lord- 
ships are of opinion that the grounds upon which 


the judgment appealed from are put cannot be 
maintained.” 


In Marghabhai Vallavbhai v. Motibhai 
Mithabhai (4) Baker, J. refers to the leading 
cases which follow this judgment of the 
Privy Council. A Laa eee aé 

‘The learned Advocate for the appellants 
has arghed that if we refer to the words of 
8. 4, Hasemeénis Act (V of 1882, we will find 
thére notning relating to animus or inten- 
tion atall. buts. 4 merely detines a right. 
Itas as follows: ` 

“4. “An easement is a right which the owner or 
occupier of certain land possesses, as such, for the 
beneficial enjoyment of tliat land, to do and 
continue to do something, or to prevent and 
Continue to prevent something being done, in 


or Upon or in respect of certain other land not his 
own. 


And s. 4, which isa section of definition, 
must be read with s,15, Hasemenis Act, 
and that section relates not to the deanition 
of the right, but, wnat is equally important, 
to its acquisition, forthe abstract right as 
such is of little value to this plaintiff or any 
oiner, and when we refer tos. 15 of the Act, 
we find ; . 

“15. Where the access and use of light and air 


to and for any building have been peaceably enjoyed 
therewith, as an easement, without interruption, 


e 
(3) A IR 1915 PO131; (1915) A 0599; 84 L J 
p 098; 112 LT gy 1 O09 4 
(4) 34 Bom. L R 1015; 139 Ind. Cas, 571; A I R 
1932 Bom, 513; 56 B 427; Ind. Rul. (1932) Bom, 503. 


*Page of (1915) A. O—~(Ga) 


KHANOBAND JBTAMAL v. NABAINDAB PaBbasmat (SIND) 


983 


and for 20 years and where support from one 
person’s land, or things affixed thereto, has been 
peaceably received by another person's land sub- 
jected to artificial pressure, or by things affixed 
thereto, as an easement, without interruption, 
and for 20 years, and where a right of way or any 
other easement has been peaceably and openly . 
enjoyed by any person @laiming title thereto, as an 
easement,and as of right, without interruption, 
and for 20 years, the right to such access and use of 
light or air, support or other easement shall be 
absolute,” 

We emphasize the words ‘as an ease- 
ment” and “as of right” that occur in the 
section, and referring again to s. we find 
that whet is to be done isto be done by a 
person up-n a land that is not his own; 
but the dcing of that must be done in the 
manner set outin s. 15, Easements Act, if 
the acquisition of a right by prescription is 
to be effectual, and throughout the leading 
cases it isemphasized that the right must 
be the right exercised by the owner of 
duminant land over servient land, and if 
this right is to be exercised as such, then 
clearly it cannot be exercised as an incident 
of ownership by a man upon a land which is 
his own. And in Subba Rao v. Lakshmana 
Rao (5) in the referring judgment of 
Odgers, J., the following passage occurs 
(p. 824*) : 

“In Gale on Easements, p. 238, it is laid down 
that one of the essentials for an acquisition of 
easement is that the enjoyment must have been 
enjoyment of the easement in the character of an 
easement distinct from the enjoyment of the land 
itself, and in Goddard on Hasements, p. 16, the 
author says that ‘where a man exercises his right 
in his capacity as owner of the soil, the right he. 
exercises is not an easement but a proprietary right 
incident to the ownership of the land.’ In Gardner, 
v. Hodgson's Kingston Brewery Co. (6) at p 2397 
Lord Lindley says: ‘I understand the words 
‘claiming right thereto’ and the equivalent words 
‘ag ofright’ which occur in s. 5 (of the Prescription 
Act) to have the same meaning as the older expres- 
sion nec vi, nec clam, nec precario, and adds: ‘A 
title by prescription can be established by long, 
peaceable, open enjoyment only; but in order that it 
may be so established, the enjoymeot must be incon~ 
sistent with any other reasonable inference than that 
it has been as of right in the sense above explained... 
lf the enjoyment is equally consistent with two 
reasonable inferences, enjoyment as of right 1s not 
establiebed.” i 

In the Fall Bench judgment Ovutts- 
Trotter, C. J., said : 

“Though the English cases are of course decisions 
either under the English Prescription Act or the 
Common Law, we are satisfied that their principles, 
apply to s. 15, Indian Has:nents Act. It is clear 
that aman is not finally precluded from claiming 
the benefit of an easement merely because in the 


15) 49 M 820; 96 Ind, Oas 964; A IR 1926 Mad 
7z8; z3 L W 609; 1926) M W N 923 (F B). 

(6) (1903) A C229; 72L JCh. 058; 88 L T 698; 52 
WK17; 19 TL R438. 

“Page of 49 M.Ed.) 

TPageni (1903) A. O,—- Bd) 
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course of legal proceedings, he made an unfounded 
claim to be owner, however strongly the making of 
such 8 clai might weigh against him. The 
learned Judges in Konda Reddiv. Ramasami Reddi 
(7) seem to imply that the assertion of ownership 
during the period of user isnot fatal to the success 
of aclaim to an easement. Wo this proposition, we 
fannot assent, Our opinionis that while the mere 
putting forward of a wider claim in legal proceed- 
ings is not conclusive against a right of easement, 
yet the question quo animo agerst, to what purported 
character are the acts of user to be ascribed, is one 
which the Gourt must answer, and if Konda Keddi v. 
Ramasami Reddi (7) implies the contrary, we think it 
is wrongly decided. We agree with the conclusion 
of Shearman, J. in Lyell v. Hothfield (b) that acts 
done during the statutory period which are only 
referable to a purported character of vwner cannot 
validate a subsequent claim to an easement. The 
question of animus in this case is one of fact which 
must be determined in the light of these observations 
by He Division Bench to which the case will be sent 
ack,’ 


And asthe question of animus is a ques- 
tion of fact to be proved by evidence, we 
think that if the plaintiff leads evidence 
in the witness-box to show that he is the 
owner of the land over the statutory period 
or some part of it, he has destroyed his case 
which is dependent upon his showing that 
he is not the owner of the land over the 
statutory period, has not claimed to 
exercise the rights of owner but has 
claimed to exercise the rights over the land 
of another as being servient land subject to 
the exercise of hisright as owner of the 
dominant land. 

We think, therefore, that in this particular 
case as the plaintiff has led evidence to 
show he has, within the statutory 
périod, exercised the rights he claims over 
the walls as-owner and an issue was raised 
to that effect, the fact that he has failed to 
prove that he is the owner does not permit 
him to ignore the evidence that he has 
himself adduced and has asked the Court 
to rely on, nor may the Court say that as 
hë has failed to prove his right as owner, 
he can be given the lesser right, the right 
of the owner of an easement, because the 
evidence that he has led to prove the oue 
case, though tually unsuccessiul, is fatal 
to the other. He cunnct in the witness: 
box assert the exercise of the right of 
ownership and succeed in a case wuere he 
must prove the exercise of his right of 
easement. We think, therefore, that both 
the Judges in the Courts below were right 
When they came to the conclusion that In 
order to proye the right of easement, the 
necessary animus in the exercise of that 

(2) 88 M 1; 17 Ind. Cas. 112; A I R 1916 Mad. 718; 


6 LW 564. 
36> (1914) 3 K B 911; BALIK B £51; 30TLR 
0, h 
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right, must be proved, and while a plaintiff” 
may in his pleadings raise inconsistent 
pleas, then if the evidence he adduces to 
prove the one case is such thatit may be 
fatal to the other, it follows, that he mus} 
failin both. We. think, therefore, that the - 
judgment of the lower Appellate Court mist 
be confirmed and the appeal dismissed with 


costs. Order. accordingly. sr 
D. Appeal dismissed, 


———— 
. 


e ALLAHABAD HIGH COYRT 
First Appeal No. 359 of 1932 
November 15, 1938 
IGBAL AHMAD AND BAJPAI, JJ. 
FATYAZ HUSAIN AND OTHERS—P LAINTIFFS ` 
: —APPELLANTS 
versus ; 
MUNIOIPAL BOARD, AMROHA AND 
oTHBRS— DEFENDANTS AND OTHERS— 


Piaintirrs—-Pro forma RESPONDENTS. 

Highway —Religious procession—Right to conduct, 
with “appropriate observances” through public streets . 
—It should not interfere with ordinary use of street - 
by public—What constitutes “appropriate observance”, 
is question of fact — Suit for enforcement of such 
right, of maintainable against persona interfering . . 
with it—Right is subject to lawful directions issued 
by executize authorities for maintenance of peace 
and regulation of traffic — Electricity Act (IX of 
1910), s. 19—-Luty of licensee under s. 19--Infringe-_ ' 
ment of. private rights of others by licensee, when. 
justified—Licensee, when liable for compensation for 
infringing others’ rights — Considerations of public 
welfare or of economy, tf justifies such infringement 
—Duty cast on licensee, whether enforceable at-law— 
Suit for injunction restraining licensee from infaing- - 
ing other's rights—Maintainabslity of —Injunction = 
Suit for—Damages, when can be given in substitution — 
for injunction—Interpretation of statutes—Construc- 
tion — Authority given by Legislature to perform 
certain act merely permissive — Execution of work — 
must be done insuch way as not to infringe rights of 
others, : mM 

In India thereis a right to conduct a religious 
procession with its “appropriate observances” through 
a public street provided it does not interfere with the 
ordinary use-of the street by the public, and a civil 
suit for the enforcement of the right is maintainable 
against those who interfere with the religious proces- 
sion or its “appropriate observances”. This right is, 
however, subject to lawful directions issued by exe- 
cutive authorities fur the maintenance of peace and 
for the regulation of trafic, Any community has the . 
right to conduct a religious precession with Hts 8p- 
propriate observances along 4 public highway and 
this right does not depend on the proof of any custom 
or long-established practice. What constitutes an — 
“appropriate observance" with reference to a parti- 
cular religicus procession is necessarily a question 
oftact anu the answer to the question must depend 
on the proved facts and circumstances ofeach parti- | 
cular vase. In decidivg the question particular ' 
regard must be had to the practice prevailing in a 
particulur locality, and it ‘is impcesible to lay down 
an*inflexible 1ule of universal application. This is a 
questicn of fact and a number of circumetances will 
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AJ 
. afford an,answer to the question, one of such circum- 
stances being the length of time during which the 
particular observance has been adhered to, and an- 
other being if it is appropriate by reason of the 
advance of time necessitating amenities which were 
< unknown before. If the observance in question in 
jhe form in which it is attempted to be enforced is 
“an integral and essential part of the religious pro- 
cegsion, the answer would be that the observance is 
sn appropriate one. Mangur Hasan v. Muhammad 
‘Zaman (1) and Mohammad Jalil v. Ram Nath (2), 
relied on. [p. 971, col. 2.] 

Under s. 19, Electricity Act, it is the primary duty 
of a licensee to avoid, as far as possible, causing, 
damage, etc., to the public but if in carrying out the 
duties imposed on him, by the license, it is im- 

` possible to avoid damage, etc. to others, the licensee 
is liable tomake compensation, In other wordsghe 
lability toe make compensation is subject to the 
paramount obligation not to infringe the rights of 
others and it is only in cases of absolute necessity 
that a licensee can cause damage, etc., and in that 
event, he is liable to make compensation. In short, 
_the liability tomake compensation comes into play 
only where the causing of damage, detriment, ete., 
is indispensable, This liability, however, does not 
exonerate the licensee from the obligation to respect 
private rights so far as possible. It follows that 
s. 19 primarily prohibits the creation of a nuisance as 
far as possible by the licensee in the exercise of the 

. powers given by the Act and by the license, and the 
infringement of private rights by a licensee can 
only be justified on proof of the fact that the licensee 
could not reasonably be expected to execute the duties 
imposed by the license without infringing those 
rights. Considerations of public welfare do not 
warrant the infringement of the rights of others, 
unlegs such infringement is expressly or by necessary 
implication authorized by statute. The Electricty 
Act far from giving such authority make it impera- 
tive on the licensee to avoid causing damage, ètc., to 
others and it is only on proof of the fact that it was 
not reasonably possible to avoid causing damage, 
etc, that a licensee can justify the infringement of 
the rights of others. In thesame way considerations 
of economy canbe no justification for infringing the 
rights of others. [p. 969, col. 2.] 


Section 19, Electricity Act, is general in its terms, 
and the duty cast on the licenses by the first portion 
of that section is enforceable at law. There is 
nothing in the Electricity Act to relieve the licensee 
from the liability to an action for an injunction 
restraining him from infringing the rights of 
others. [p. 970, col. 2.] 

It may be stated as a good working rule that 
damages may be given in substitution for an injunc- 
tion in cases where there are found in combination 
the four following requirements, viz, where the 
injury to the plaintiff's legal rights is (1) small (2) 
capable of being estimated in money, (3) can be 

- adequately compensated by a small money payment, 
and (4) where the case is one in which it would be 
oppressive to the defendant to grant an injunction. 
Shetfer v. City of London Electric Lighting Co. (10), 
followed. 

When according to the true construction of a 
statute the Legislature has authorized certain act and 
the authority given is merely permissive and not 
imperative, fhe Legislature must be heldto have in- 

, tended that the execution of the work permitted must 
be dons in such a way as not to prejudice the common 
law right of others, Canadian Pacific Ry. Co. v. 
Parke (T) and Metropolitan Asylun District v. 

. Frederick Hill (8), relied on. [p. 970, col. 1.] ° 
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F. A. from the decision of the Munsif, 
Amroha, dated March 16, 1932. 

Sir Syed Wazir Hasan and Mr. A. H. 
Khan, for the Appellants. ° 

Messrs. S. K. Var, S. N. Seth and Shabd 
Saran, for the Respondents. ; : 

Iqbal Ahmad, J.—Tnhis appeal ariseg 
out of asuit brought by the plaintiffs-appel- 
lants for a declaration that the plaintiffs 
and other Shia Muhammadans of Amroha 
have a right to take out in procession 
during the Asbrae Moharram, i. e. on Mohar- 
ram 10, tazias “which are up to 27 feet 
in height” in the public streets of Amroha 
by certain fixed routes and fora perpstual 
iujunction ordering the defendants to raise 
the electric wires to such a height as not to 
cauge interference or obstraction in the 
exercise of that right. The facts that led to 
the suit are as follows: 


In the year 1929 the Local Government 
in exercise of the powers vested in it by 
s. 3, Electricity act (Act IX of 1910), grant» 
ed to Martin & Oo., defendant No. 3, a license 
for the supply of electric energy within the 
districts of Bijnor and Moradabad. The 
area within which the supply of electric 
energy by the licensee was to be compul- 
sory was specified in the license, and the 
licensee was inter alia bound to lay down 
distribution lines in the Municipal Limits of 
Amroha to a length of 5 miles. Martin & 
Oo., with the previous consent in meeting 
of the Local Government, assigned ` the 
license to the Upper Ganges Valley Electric 
Supply Oo., Ltd., Moradabad, hereinafter 
referred to as defendant No. 4. Defendant 
No. 4 appointed Martin & Oo., its managing 
agents. z 


The exercise of the powers conferred by 
the license involved the fixing of poles in 
and the placing of electric supply lines 
over, along or across the streets of Amroha 
and accordingly in view of the provisions of 
ss. 13 and 18, Electricity Act, Messrs. 
Martin & Oo , defendant No. 3, the manag- 
ing agents of defendant No. 4, prepared 
a scheme of the methods of constraction 
proposed to be adopted and submitted the 
same for approval tothe Municipal Board 
of Amroha, defendant No. L and to the 
Local Government. The proposal embodied 
in the scheme was to carry electric supply 
lines over the streets of Amroha at a 
minimum height of 20 feet from the ground. 
The Municipal Board of Amroha does not 
appear to have expressly communicated 
either its approval or disapproval of the 
proposed scheme, but the Local Government 


966 


approved «f the methods of construction pro- 
pcsed to be adopted by defendant No. 4. 


It appears that from the very outset the 
plaintiffs and other Shia Muhammadans of 


-Amroha made representations to the Local 


Government, the District Magistrate and 
the Municipal Board of Amroha em phasiz- 
ing the desirability of placing electric sup- 
ply lines, mains, etc, at such a height as 
to allow free passage to the tazias on 10ih 
of Moharram. No heed was, however, paid to 
these Trepresenta‘ions and defendant No. 4, 
with the approval of Mr. Shirreff. the then 
District Magistrate of Moradabad, | proceed- 
ed to place transmission lines alcng and 
across the streets of Amroha in accordance 
with tke original propcsed methods of con- 
struction. Tkese facts are evidenced 
by a letter, dated January 25, 1920, written 
by Mr. Shirreff to Mr. Gulick, the Resident 
Engineer of defendant No. 3. The letter is 
printed at p. 55, of the record and makes 
specific menticn of “the question of tazia 
routes." In the letter itis stated that Mr. 
Shirreff was consulted throughout aa to the 
Position of the lines in Amroha and that he 
had used his influence to get the approval 
of tke Municipal Beard of Amroha as to 
the position of the lines “in spite of tazia 
difficulties.” The letter gces on to say that 


“I (Mr. Shirreff) had first, of co ider 
whether tazia routes could be left dea of ee 


whether the wires could be taken underground or 


at a sufficient height to satisfy all the tazi 

I had decided that none of nif fee oat po 
ere pene we the sadap would inevitably have to 
c o the wires and be of a i 

if not more than 20 feet,” i ORERE EEDE 


Mr. Shirreff added in- the letter that he 
acted in the best way possible in a 
carry out the intention of the Government 
and iu crder to secure the interest of the 
public. As wasto be anticipated,trouble arose 
with tbe advent of Mobarram in the year 
1930. The plaintiffs and some other Shias 
filed a suit (Suit No. 177 of 1930) praying 
for an injunction restraining interference 
with their right to take tazias in procession 
Waah te the old practice.” By that 
lme eieciTic erergy was not suppli 
Amroha though the installaticn Laat 
plete and wires had been fixed to the poles, 


“An amicable setilement of the dispute was 


arrived at through the intervention 

Joint Magistrate. During the Mekar a 
1930 electric wires were temporarily re- 
moved to enable the tazia processions to 
pass. This arrangement was, however only 
with respect to the Moharram of 1930 and 
was not calculated to remove the grievance 
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of the Shias with respect to tazia proces- 
sions in the Moharrams to come. i 

It is admitted that some of the tazias in 
Amroha have a permanent structure of 
wood and the height of one of them is 
22 feet 6 inches. These tazias are taken oftt 
in procession on Moharram 10. They gra 
carried by Kahars on their shoulders and 
the height of one of tha tazias when. ao 
carried is 27 feet from the ground. It is not 
denied thit the fixiag of electric wires at a 
height of 20 feet’ from the ground interferes 
with the passage of esome of the tazias in 
Amroba. 

The plaintiffs accordingly filed the suit 
giving rise tothe present appeal and they 
based iheir right to the reliefs mentioned 
at the inception of this judgment onia 
“general custom and practice” to take out 
in procession on Moharam 10, tazias of 
varying heights in the streets of Amroha 
and alleged that the action of the defen- 
dants in fixing electric wires at a height of 
20 feet from the ground interfered with the 
passage of some of the tazias. Apart from 
the defendants mentioned above, the plain- 
tiffs also impleaded the Secretary of State 
for India in Council as. defendant No. 2 in 
the suit. All the defendants contested the 
suit. They denied the existence of a custom 
entitling the Shia Muhammadans to take 
ont in procession tazias up to the maximum 
height of 27 feet and contended that the 
right to take out in procession a tazia of a 
fixed height is not enforceable at law. They 
maintained that the taking out of tazias in 
procession was not obligatory on the Shias 
and it was even permissible under the 
Shia religion tə reduce the height of the 
tazias, On these grounds they urged that 
the plaintiffs were not entitled to a decrée 
directing the defendants to raise the height 
of the electric wires so as to allow free 
passage to the tazias. 


The Municipal Board of Amroha, defen- 
dant No. 1, admitted in the written state- 
ment that wooden tuzias are taken out in 
procession in Amroha by fixed routes and 

“that if necessity arises the Government gets the 
branches of the trees cut and the telegraphic wires 
raised.” | 

It however asserted that it never gave 
permission “for fitting the wires at a par- 
ticular height” and accordingly urged that 
the plaintiff had no right of suit as against 
it. Defendant No, 4 inter alia pleaded that 
the executive authorities have the right to 
fix the routes as also the height of the tazias 
and relied on the license granted by the 
Local Government in justification of ita 


s 
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action in placing the wites at a height. of 
20: feet.” I, contended that it was under no 
obligation to remove the wires or to raise 
their height and submitted that the plain- 
tiffs had no cause of action for the suit. The 
qther pleas raised in defence need not be 
noticed as they have not been pressed before 
ust The learned Munsif, who tried the suit, 
observed that 

“plaintiffs have not produced any evidence to prove 
that there is a custom in the Shia community to 
make a tazia of a particular hight” 
and “the alleged custom is not supported 
by.any religious baok or any document.” 
He held tHat 

“there is po fixed standard height of a tazia fnd 
that among Shias, the height of a tazia is arbitarily 
‘fixed according to the sweet will of the taziadar.” 

He remarked that a taziadar is at liberty 
to-reduce the height of the tazia and that 

` any modification in the structure of the 
tazia does not interfere with the obser- 
vance of the religious ceremony connected 
with Moharram 10. He appears to 
have accepted the contention of defendant 
No. 4 that the license granted by the Local 
Government afforded a complete answer to 
the suit as also the contention of the 
Municipal Board that it was not responsible 
for fixing the minimum height of the 
electric wires that the plaintiffs had no right 
of suit as against it. On these grounds he 
held that the suit was not maintainable and 
aororomaly passed a decree dismissing the 
suit. 

The plaintiffs filed an appeal in the 
Oourt of the District Judge against the 
decree of the Munsif, but, having regard to 
the importance of the questions raised, the 
appeal was, by an order of this Court, 
transferred from the file of the District 
Judge to this Court. A number of witnesses 
were called by the plaintiffs who testified 
to the fact that on the Moharram 10 tazias 
were taken out in procession and that some 
of those tazias when carried by the Kabars 
were more than 20 feet in height. The evi- 
dence of these witnesses has not been 
assailed and the arguments in this Court 
have proceeded onthe assumption that the 
practice of. taking out tazias in procession 
in the manner alleged by the plaiatiffs has 
been in vogue in Amroha for a long number 
of years and thatthe tazia of Shafaatpota 
when carried by Kahars is 27 feet higo 
from the ground. The defendants' witnesses 

. deposed that the height of Shafaatpota tazia 
_ was reduced from time totime. This evi- 
dence, in my judgment, is of questionable 
value. No such case was foreshadowed in 
the written statement and the statement 
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made by the defendants’ witnesses in cross- 
examination on the print is mst indefinite. 
ou Ahmad, defendants’ witness, stated, 
that: e 

“So far as I remembsr, probably two of its stories 
have been reduced, perhaps one from the bottom 
and the other from the middle or from above, I 
cannot say correctly which.” 

Maulvi Ale Ahmad, another witness of’, 
the defendants, was not sure whether the 
height of the tazia of Mohalla Danishman- | 
dan or of Mohalla Majjapota or of Mohalla 
Shafaatpota was reduced. Mohammad 
Husain admitted in cross-examination that 
he did not have the chance of seeing the 
tazia of Shafaatpota since he attained the 
age of discretion. Saiyid Tamiz Ali stated. 
in cross-examination that “I say approxi- 
mately that one or two stories might have. 
been reduced.” Similary, Chaudhri Anwar- 
ul Haq stated that “while the tazia was 
being taken up, I made an estimate of the 
height, which I have given above.” ; 

It is not disputed that the height of 
Shafaatpota tazia has not undergone any 
change during the last 15 or 20 years and 
that it is not possible to take out that tazia, 
and some other tazias in procession on, 
Moharram 10, without raising the 
height of the electric wires. The question 
then arises whether the plaintiffs are in the. 
circumstances entitled to the reliefs prayed 
for by them. It is settled Jaw that in this 
country there is a right to conduct a 
religious procession with its “appropriate 
observances” through a public street. 
provided it does not interfere with the 
ordinary use of the street by the public, 
and a civil suit for the enforcement of the 
right is maintainable against those who 
interfere with the religious procession or 
its “appropriate observances.” This right 
is, however, subject to lawful directions 
issued by executive authorities for the 
maintenance of peace and for the regulation, 
of traffic: vide Manzur Hasan v. Muhammad 
Z man (1). In that case it was proved that 
Shia Muhammadans in a certain town 
conducted during the Moharram a procese 
sion bearing religious emblems and pausing 
from time totime for the performance of 
matam (wailing). From time immemorial 
the procession had passed along a public 
street immediately behind a Sunni Muham» 
madans’ mosque. The Sunnis interfered 
to prevent matam near the mosque on the 
ground that it disturbed their devotions. 


(1) 47 A 151; 86 Ind. Oas, 236; A I R 1925 P O 36; 
591 A161:348 M L J 23; 21 L W 239: 8P LT 115, 23 
A L J79; 27 Bom. L R 170; 2 0O WN53,LR6A 
(E O) H; 29 O W N 486; 3 Pat. LR 300 (PO), 
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behind the mosque for thé performance 
of the mgtam and for an injunciion 
restraining the Sunnis from interfering or 
obstructing them while they were perform- 
ing the matam. The deglaration prayed 
for by the Shias was granted tothem but 
subject to orders of the loca! authorities 
regulating tke traffic, the Magistrates’ 
directions and the rights of the public to 
the ordinary use of the street. 

Tothe same effect is the decision of this 
Court in Mohammad Jalil v. Ram Nath (2). 
It was held in that case that every com- 
munity has the right to take out a religious 
prozession, with its appropriate observances, 
along a highway and that this is an inherent 
right and does not depend on the proof of 
any custom or long-established practice. 
In view of these decisions, it must be held 
that the plaintiffs and other Shia Muham- 
madang cf Amroha have tke right to take 
out tazias in Procession on Mohar- 
ram 10, irrespective of tne question as to 
whether they have exercised this right for 
sufficiently long time to warrant the infer- 
ence that a custom or usage to that effect 
has been established. 1 may, however, 
observe in passing that the evidence in 
the case points to the conclusion that pro- 
cession of tazias has been taken out in 
Amroha in the manner alleged by the 
plaintiffs from a time beyond living memory 
and that in order to allow free passage to 
‘tazias, the telegraphic wires were removed 
atthe time when the tazias used to pass 
under the same. 

The question then arises whether the 
plaintiffs are entitled as heretofore to take 
in procession those tazias which are more 
than 20 feet high from the ground or that 
they must now reduce the height of the 
tazias so as to conform to the height of the 
electric wires, The answer to this question 
must bein the affirmative if the taking out 
of tazias of more than 20 feet in height can 
be held to be an “appropriate observance” 
within the meaning of the decision of their 
Lordships of the Judicial Committee noted 
above. Itis not disputed that the taking 
out of tazias in procession is an indispens- 
able part of the religious ceremonies 
performed on Moharram 10. The practice 
is not confined to Shias alone and even 
Sunni Mubhammadans and Hindus take out 
tazias in procession on that date. But it is 
contended on behalf cf the respondents that 


(2) (1931) A LJ 354; 131 Ind. Cas. 140; AIR 1931 
All. 341; 53, A 484; Ind. Rul. (1931) All, 344, 
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tazias of more thdéo 20 feet in height are. 
“inappropriate” to the cccasion and itis- 
therefore urged that the plaintiffs are not. 
entitled to the reliefs prayed for by 
them. I am unable to agree with this conten-. 
tion. . f 
What constitutes an “appropriate observ! 
ance” with reference to a particular reji- 
gious procession is necessarily a question of 
fact and the answer .to the question must 
depend on the proved facts and circum 
stance of each particular case. In-deciding | 
the question, particular regard must be had 
to the practice prevailing in a particular 
logality and it is impossible to lay down: 
an inflexible rule of universal. application, 
as to t.e height of tazias. It bas been: 
established in the present case that the 
practice of carrying tazias of particular 
heights in the streets of Amroha has been 
in vogue for a long number of years and 
the practice has Leen acquiesced in by all 
concerned for a reasonably long period of 
time to warrant the inference that a usage 
to that effect exists in the town of Amroha. 
Apart from this, the practice is not confined 
to the town of Amroha alone. Itis a matter 
of common knowledge that tazias.of much 
greater height than 20 feet are taken out 
in procession in various towns in this . 
province. There is thus no escape from the 
conclusion that the carrying of tazias of 
more than 20 feet in height is an “appro- 
priate observance” connected with the 
religious processions of Shiss on Moharram 
10, in the town of Amroha. It follows that 
subject to such rights as defendant No, 4 
may have as a licensee, the plaintiffs are 
entitled to a decree in terms of the decradé 
granted by their Lordships of the Judicial 


. Committee in Manzur Hasun v. Muhammad 


Zaman (|). 

It is, however, urged by the respondents’ 
QOounsel that the act complained of was 
done by defendant No. 4 in the exercise 
of its statutory powers and that everything 
that. is has done is authorized by the 
Electricity Act. In other words the placing 
of electric wires at a height of 20 feet is 
justified on the plea that it was done in the 
performance of statutory obligations. Tne 
argumentis that by the license, duties of 
a public nature were assigned to defendant 
No. 4 and what was done was done under 
statutory authority. It is argued that the 
Legislature must be deemed to have con- 
templated the possibility of the inftingement 
of private rights and to have authorized - 
such infringement. In support of these 
contentivns reliance has been placed on 
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89.12.13, 18 and 19, Elébtricity Act, and 
on the deci-ions in London, Brighton `£ 
South Coast Ry. Co v. Truman & Co. (3), 
Emsley v. N. E. Ry. Co. (4), Harilal Lallu- 
bhai v. B, B. & C. I. Ry. Co. (5) and 
Muhammad Mohidin Sait v. Municipal 
Commissioners for the City of Madras (6:. 
- Ia my judgment there is no force in the 
argument advanced by the respondents’ 
Counsel. Bys. 12 of the Act, a licensee is, 
subject to the terms and conditions of his 
license, inter alia permitted to place electric 
supply lines and other works over, along 
or across any street. Section 13 makes 
provision about cases in which the licenses 
has to give hotice before exercising any of 
the “powers” given «to him by the license. 
By s. 18 the licensee is required to obtain 
general approval in wriling of the Local 
Government before proceeding to place any 
aerial Jine along or across any street. 
Then the following provision is made by 
5.19: 
“MJ A licensee shall in exercise of any of the 
powers conferred by or under this Act, cause as 
little damage, detriment and inconvenience as may 
be, and shall make full compensation for any damage, 
detriment or inconvenience caused by him or by 
anyone employed by him.” 
` Tt ia true that the Act speaks of the 
“powers of a licensee, but I consider that 
B. 19 of the Act imposes a double limitation 
on the exercise of those powers. In the 
first place there is a statutory obligation 
cast co the licensee to “cause as little 
Gamage, detriment and inconvenience as 
may be”, and in the second place the licensee 
is under an obligation to make full 
compensation for any damage, detriment 
or inccnvenience caused by him. As I read 
s. 19, it appears to me that it is the primary 
‘duty of a liceasee fo avoid as far as 
possible, causing damage, etc., tothe public 
‘but if in carrying out the duties imposed on 
-him by the license, it is impossible to avoid 
‘damage, etc, to others, the licensee is siable 
‘to-:make compensation. In other words the 
‘liability to make compensation is subject 
to tLe paramount obligation not to infringe 
the rights of othe.8 and it is only in cases 
of absolute necessity that a licensee can 
cause demage, ete., and in that event, he is 
liable to make compensation. In short, the 
liability to make compensation comes into 
play only where the causing of damage, 

(8) (1*86) 11 AO 45; 55L J Ch. 354; 54 L T 250; 34 
WR 657; 50 J P 388. 

(4) (1896) 1 Ob. D 418; 65 L J Oh. 385; 74 L T 113; 
-803 P 182. 

(5) 44 B 705; 57 Ind. Oas, 601; A IR 1920 Bom. 155; 
22 Bom. L R 822. | 
(GB) 25 M118, ` 
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detriment, ete., is indispensable. This liabi- 
lity, however, does not exonerate the licensee 
from the obligation to respect private 
rights so far as possible. Ib follows that 
s. 19 primarily prohibits the creation of a 


nuisance as far as possible by the licensee. 


in the exercise of ¢he powers given by the 
Act and by the license, and the infrigement 
of private rights by a licensee can only 
be justified on proof of the fact that 
the licensee could not reasonably be ex- 
pected to execute the duties imposed by. 
the license without infringing those rights, 
The pawers given todefendant No. 4 by 
the license should therefore be construed 
to be conditional on being so exercised as 
nct to interfere with the right of others. 
If defendant No. 4 could properly exercise 
the powers given and discharge the duties 
imposed by the license without infringing 
the righte of the plaintiffs, it was incum- 
bent on it todoso, Ido not overlook the 
fact that defendant No.4 was engaged in 
carrying out workof public utility, but 
considerations of public welfare do not 
warrant the infringement of the rights of 
others, unless such infringement is ex- 
preasly or by necessary implication authoriz- 
ed by statute. The Electricity Act 
far from giving such authority makes it 
imperative on the licensee to avoid causing 
damage, etc. to others and it is only on 
proof of the fact that it was not reasonably 
possible to avcid causing damage, etC. that 
a licensee inthe position of defendant 
No. 4 can justify the infringement of the 
rights of others. A 

The casesrelied upon by the learned 
Counsel for the respondents are distin- 
‘guishable. The question for consideration 
in the two English cases was whether the 
Railway Companies concerned had in the 
execution of the work that they were 
authorized to do statutory powers to 
infringe other persons’ righis on terms of 
compensating them. It was observed in 
those cases that a statutory power isa 
power conferred by statute to do somė- 
thing which could not be lawfully done 
without it and it was held that the infringe- 
ment of the rights of the plaintiffs in the 
two cases was within the statutory power 


of the Railway Companies concerned. The- 


action for injunction brought’ by the 
plaintiffs in those cases was, therefore, 
dismissed. In Harilal Lailubhai v. B. Bei& 
C. I. Ry. Co. (5) it was h ld that a Railway 
Company has under the statute very 
wide powers in order to carry on its 
business for public purposes and on that 
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‘ground the plaintiff's suit for an injunction 
directing the Company to have an old 
gateway ata level crossing re-opened was 
dismissed 

The question for consideration in Muham- 
Municipal Commis- 
sioners for the City of Madras (6), was whe- 
ther by virtue of s. 392, City of Madras 
Municipal Act, 1994, the Municipal Com- 
missioners of the City of Madras had 
statutory power to commit an actionable 
nuisance andthe question was answered 
in the affirmative. The question whether 
defendant No. 4 was authorized by sstatute 
to infringe the rights of the plaintiffs 
must be determined by reference to the 
provisions of the Electricity Act and the 
decisions just referred to, which turned on 
the interpretation of other statutes, are 
of little assistance indeciding the present 
case. It is well-settled that when according 
tothe true construction of a statute the 
Legislature has authcrized certain act and 
the authority given is merely permissive 
and not imperative, the Legislature must 
be held to have intended that the execution 
of the work permitted must be done in 
such a way as not to prejudice the common 
law right of others: vide Canadian Pacific 
Ry. Co. v. Parke (7). In Metropolitan 
Asylun District v. Frederick Hill (8) it was 
held that tbe burden lies on those who 
seek to establish that the Legislature in- 
tended to take away the private rights cf 
individuals, toshow that by express words 
or by necessary implication such an inten- 
tion appears. It was observed by Lord 
Watson in that case that : 

“If the order of the Legislature can be implement- 
ed without nuisance, they cannot, inmy opinion, 
plead the protection of the statute; and on the 
other hand, it is insufficient for their protection 
that what is contemplated by the statute cannot 
be done without nuisance, unless they are also 
able to show that the legislature has directed it 
to be done.” 

In my opirion the authority conferred on 
defendant No. 4 by the Electricity Act was 
merely permissive and not imperative and 
the present case falls within the principle 
laid down in the two cases last mentioned. 
Apart from this, as observed above, there 
was a duty cast on defendant No. 4 bys, 19 


. to avoid, as far as possible, causing damage 


to others. It cannot be contended that 
defendant No. 4 could not discharge the 
duties imposed , by the license without 
avoiding the invasicn of the plaintifi’s 
(7) (1899) A O 535; 68 L J P © 89; 81 LT 127; 48 W 


R 118; 15 TL R427, 
(£) (1881) 6 A O 193; 50LIQB 353; 44 L T 653; 29 


- W R 617; 45 J P 664, 
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rights. Itis trug that defendant No. 4 wae 
Permitted to place the supply “lines at 
a minimum height of 20 feet, but that 
did not debar defendant- No. 4 from 
laying the supply lines at a greater height 
so as to allow free passage to the tazigs. 
It was merely a question of using higher 
poles. This would undoubtedly* lave 
Increased the cost of installation, but còn- 
siderations of economy can be no justi- 
fication for infringing the rights of the 
plaintiffs. It is not a case whére it was 
not reasonably possible for defendant 
No. 4 to accomplish “the work authorized 
by the license without interfering with 
the plaintiffs’ rights. The latter portion 
of s. 19 that provides about the pay- 
ment of compensation for damage done 
has, therefore, ro application to the present 
case. 

It has been argued on behalf of the 
respondents that as there is no provision 
in the Indian Electricity Act similar tos. 81 
of the Schedule to the English Electric 
Lighting Olauses Act, 1899, the Legislature 
must be deemed to have licensed the 
licenses to commit acts of nuisance. I find 
it impossible to assent to this proposition: 
Section 19 is general in its terms, and in my 
judgment the duty cast on the licensee by 
the first portion of that section is enforce- 
able at law. There is nothing in thé 
Electricity Act to relieve the licensee from 
the liability toan acticn for an injunction 
restraining him from infringing the rights 
of others and, inmy judgment, the plaintiffs 
are entitled to a decree for -mandatory 
injunction prayed for by them. Lord 
Kingsdown in the House of Lords in Imperial 
Gos Light and Coke Co. v. Broadbent (9) ia 
reported to have observed that i 

“the rale I take to be clearly this; if a plaintiff 
applied for an injunction to restrain a violation of 
a Common Law right, if either the existenceof the 
rightor the fact of its violation be disputed, he must 
establish that right at law......but when he has 
established his right at law, I apprehend that unless 
there be something special inthe case, he is entitled 
as of course to an injunction to prevent the recurrence 
of that violation.” 

I have already given my reasons for hold- 
ing that the plaintiffs have established their 
right to take out in procession tazias of 
more than 20 feet in height, and I have no 
hesitation in holding that in the present 
case the plaintifie are entitled to an 
injunction of ths nature prayed for by 
them. The plaiatiffs from thee very outset 
drew the attention of everybody concerned 
to the necessity of fixing the electric wires 


anit (1860) 7 H1,0600; 29 LJ Oh, 377;5 Jur. (wa) 
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‘at such a height as not to interfere with 
“the tazia prosession on Moharram 10. No 
tegard was, however, paid to the protest 
made by the plaintifis and, in utter dis- 
reg d of their rights, defendant No. 4, 
Maring” secured the permission of the 
Digtrict Magistrate, proceeded to and did 
fix the electric wires at a height of 20 
feet. It was suggested in arguments that 
instead of a decree for an injunction a 
decree for damages may be passed in 
favour of the plaintiffs. Complete answer 
to this suggestion sis furnished by the 
decision in’ Shelfer v. City of London 
Electric Lighting Co (10). It was heldin 
that case that 

“it may be stated a8a good working rule that 
damages may be given in substitution for an injunc- 
tion in cases where there are.found in combination 
the four following requirements, viz., where the 
injury to the plaintiff's legal rights is (1) small, (2) 
capable of being. estimated in money, (3) can be 
adequately compensated by a small money payment, 
and (4) where the -case is one in which it 
would be oppressive to the defendant to grant an 
injunction." 

In my judgment none of the above 
requirements are fulfilled in the present 
case. The injury to the plaintiffs’ right is 
a recurriog injury and is not capable of 
being estimated in money, nor can be com- 
pensated by “a small, money payment.” 
Further, defendant No. 4 cannot be heard to 
Say that the granting of an injunction would 
he.oppressive to it for the simple reason that 
defendant No. 4 with full knowledge of the 
‘plaintifis’ rights deliberately infringed the 
same. 

For the reasons given above, I would 
allow this appeal, set aside the decree of 
the Court below and grant a decree to the 
plaintifis declaring that the plaintiffs and 
other Shiss of Amroha have aright to take 
Out in possession tazias up to 27 feet in 
height (inclusive of ‘the height of carriers) 
on Moharram 10, by the old fixed routes, 
but this declaration will be subject to the 
orders of the kcal authorities regulaing 
the traffic, the Magistrate's directions, and 
the rights of the public. Further, the 
plaintiffa are entitled to a decrea for an 
injunction ordering defendants Nos. 3 and 
4 to make such arrangements with the 
electric wires on the tazia routes as not 
to cause any interference or obstruction in 
taking out tazias in procession on Moharram 
10. It was argued on behalf of the Municipal 
Board of Amroha that it had not infringed 
the plaintiffs’ rights and was, therefore, 
entitled to exemption from the suit and to 

(10) (1895) 1 Oh D 287; 64 LJ Oh. 216; 12 R 112; 72 

T 34; 43 W R-238, . 
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the costs incurred by it. Iam unable to 
agree with this contention. I find that 
the suit was contested by the Municipal 
Board and the plaintiffs’ witaésses were 
cross-examined by its Counsel. I shall, 
therefore, award costs to the plaintiffs 
as against all the defendants in both the, 
Courts. 

Bajpal, J.—I agree with the order pro- 
posed. The facts of this case and the law 
discussed before us at the Bar have been 
stated at length in the judgment of my 
learned brother Iqbal Ahmad, and itis not 
necesSary for me to state them again. On 
the authority of their Lordships of the 
Privy Council in Manzur Hasan v. Muham- 
mad Ziman (1) and of this Court in Moham- 
mad Jalil v. Ram Nath (2), it is clear that 
any community in this country has the 
right to conduct a religious procession with 
its appropriate observances along a public 
highway, and this right does not depend on 
the proof of any custom or long-established 
practice. This right of course is subject to 
the three reservations mentioned in Moham- 
mad Jalil v. Ram Nath (2) and mentioned 
also in the judgment of my learned brother. 

If, therefore, the present case has to be 
approached from this point of view alone, 
then the only question that arises is whe- 
ther the carrying of tazias 27 feet in height 
(including the height of the carriers) on the 
tenth day of Muharram througa the streets 
of Amroha is an appropriate observance in 
connection with the religious procession that 
is taken by the Shias on that day. ‘This 
is a question of fact and a number of 
circumstances will afford an answer to the 
question, one of such circumstances being 
the length of time during which the parti- 
calar observance has been adhered to, and 
anoth:r being if itis appropriate by reason 
of the advance of times necessitating 
amenities which were unknown before. If 
the observance in question in the form in 
which it isattempted to be eaforced is an 
integral and asssntial pars of the religious 
procession, the answer would be that the 
observance is an appropriate one; if, how- 
ever, itis not an integral part or a neces- 
sary part of the religious procession, then 
other considerations, such as [ have men- 
tioned hefore, would arise. In the present 
case the evidence is that from time imme. 
morial tazias 27 feet in height have been 
carried with the religious procession by the 
Shias of Amroha on Muharram 10 and 
in spite of the evidence to the effect that 
taziadari is not enjoined compulsorily by 
the tenets of [slam and in spite of the 
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evidence that some of the tazias have been 
reduced in height from time to time, I 
would kold thatthe right slaimed by the 
plaintiffs in the present case is in the nature 
of an appropriate observance. On .some 
.such evidence in another case if these very 
„plaintifs had claimed fhe right to carry 

*tazias 60 feet in height on the ground that 
they had been carrying tazias of such height 
from time immemorial, I would have held 
that the observance was not a proper obser- 
vance. 

On other question, and indeed the most 
important question, that was argued by the 
defendants’ was that they were protect3d 
by the statute, namely, the Electricity Act, 
and that in fixing electric wires at the 
height of 20 feet, which is a minimum 
teight prescribed under the rales, the 
defendants were within their rights and an 
action such as the present one was not 
maintainable. The cases that were discus- 
“sed before.us and of which reference has 
been made in the ‘judgment of my learned 
brother, make it clear that a distinction is 
to be drawn between acts which are merely 
‘permissive under the statute and acts such 
as are enjoined by the statute. In the 
former case, the person seeking the protec- 
tion of the statute cannot interfere with the 
rights of others ; in the latter case he may, 
if such interference is unavoidable, although 
‚aven then he would be liable to compensate 
the aggrieved party. If the detriment or 
damage to another is avoidable, an action 
for nuisance and for injunction would lie 
-ia spite of the fact, that the Indian Elec- 
tricity Act, unlike the English Electricity 
Act on which it is based, does not contain 
‘a provision for not exonerating the licensee 
from an actian for nuisance. [n the case 
before us, the plaintiffs and the other Shias 
of Amroha protestad from the very start in 
‘all quarters and said that the fixing of 
electric: wires at the height of 20 feet was 
an interference with their inherent right of 
carrying a 27 feet high tazia, and it is 
conceded that the height of the electric 
wires could be raised without any difficulty 
except that it wculd cost a little more 
money. The branches of trees were cut 
and the telegraph wires were removed in 
-Amroha from time to time when occasion 
arose. This is clear on the evidence of a 
number of witnesses produced in the present 
‘ease, and the evidence of the same witnesses 
shows that at Sambhal and at Bachrawan 
‘underground tube wires were fixed on 
account, of tazia procession, and in 
Aligarh, the wires were fixed with due 
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regard to the he ait of tazias that were 
carried through. Mr. Gupta, the District 
Engineer of the Upper Ganges Valley Elec- 
tric Supply Oo. admits that.generally the 
elecric wiring in Amroha is 20 feet above 
the ground level, and there is nothing en 
the record of the present case from, which 
it could be argued that the fixing of wires 
at a height of 27 feet was-an impossibility 
or that some other alrangements could not 
have been made so that the inherent right 
of the plaintiffs was not to be interfered 
with. ° 
8. Appeal “allowed. ` 
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: BOMBAY HIGH COURT 

Civil Revision Application No, 99 of 1938: 

‘August 31, 1938 

Braumont, C. J. 

ABDEALI KADARBHAI VORA— . 
APPLIOANT 
Versus 

DISTRICT GOVERNMENT PLEADER,. 
KAIRA— Opponent i 

Mussalman Wakf Act (XLII of 1923 as amended 
by Bombay Amendment Act, 1935), ss. 10, 10-B— 
Dienos under s, 10, if can be tried by District 

ourt. 

The effect of the original Mussalman Wakf Ac 
of 1923 and the Mussalman Wakf (Bombay Amend- 
ment) Act of 1935 as they now stand is that any 
prosecution under s 10 ofthe principal Act must 
be with the sanction of the District Court and 
must be tried by a Criminal Oourt not inferior to 
that of a Presidency Magistrate or of a Magistrate 
of the First Olass. An offence under s. 10 cannot, 
therefore, be tried by a District Oourt whichis not 
a Oriminal Court. Kalekhan v. Karim (1), distin- 
guished. 

CO. R. App against the order of the District 
Judge, Kaira at Nadiad, in Miscellaneous 
Application No. 20 of 1937. 

Mr. I. I. Chundrigar, for the Applicant. 

Mr. B. G. Rao, Assistant Government 
Pleader, for the Opponent. 

Order.—This is an application in- revi- 
siotl against an order made by the District 
Judge of Kaira fining the applicant Rs. 250 
under s. 10, Mussalman Wakf Act of 1923. 
An application was made by the Govern- 
ment Pleader of Kaira to the District Oourt 
alleging that the present applicant had 
failed to render accounts under s. 3, Wakf 
Act, and asking that he might be dealt 
with under s. 10 of thesame Act. On that 
application the District Judge directed 
notice toissue, and subsequently he heard 
the application. The present applicant 
made twoapplications for adjournment in 
qrder to putin a written statement, and 


1939 
those applications were granted ; but he 
put inno written statement, and ultimately 
his Pleader withdrew on the ground that 
he had no instructions. Oonduct of that 
sot does not enlist my sympathy, but 
the point raised on this application is that 
ithe District Court-had no jurisdiction to deal 
with the matter. 

Under s. 3 of the original Wakf Act of 
1923, accounts have to be rendered by the 
mutwalli of the wakf, and under s. 4 (2) the 
Court may be directed to serve an order on 
the mutwalh requiring him to furnish 
further partjculars and so forth. Section 10 
provides that if any person, who is required 
by or unders.3or 8 4 to furnish parti- 
culars, fails and does various other acts 
specified, he shall be punishable with 
fine, but the Act does not say by what 
Court. The Court whose sanction is to be 
obtained is clearly the Court as defined in 
Kalekhan v. Karim (1), following two de- 
cisions of the Allahabad High Court, 
though, I think, with some hesitation, that 
the Court by which penalties could be 
imposed under s. 10 was the Court as de- 
fined under s. 2, Wakf Act, viz., the District 
Wourt. Now, if tbe present case had 
arisen under the Wakf Act of 1923, I 
should have followez that decision, but 
since that decision was given, the Legis- 
jature has passed the Mussalman Wakf 
(Bombay Amendment) Act of 1935, under 
which there is inserted in the principal 
Act, after s.10, certain new sections, in- 
luding s. 10-B. Sub-a. (1) of s. 10-B 
provides that “no prosecution under this 
Act shall be instiluted except by or with 
the previous sanclion of the Court given 
in the prescribed manner.” The Oourt whose 
sanction is to be obtained is clearly the 
Court as defined in s. 2, that is to say, 
the District Court. Sub-section (2) of 
3. 10-B provides that . 


“no Oriminal Court inferior to that of a Presidency 
Magistrate or Magistrate of the First Class shall try 
an offence under this Act." 

That must invclve that a Criminal Court 
which is not inferior to that of a Presi- 
dency Magistrate or of a Magistrate of the 
First Class can try an offence under the 
Act. And if a Criminal Court of that 
aature can try an offence under the Act, 
it seems tome clear that the offence can« 
act also be tried bya District Court which 
is not a Orinlinal Court. 

-The basis of Broomfield J.’s decision in 
Kalekhan v. Karim (1), was that the only 
Oourt reférred toin the Act was the Dis- 

41) 37 Bom. LR 207; 156 Ind, Cas, 263; A IR 1939 ° 
Bom, 207;7 R B 491, 4 
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trict Court, but that basis no longer exists, 


ln my judgmentthe effect of the two Acts 
as they now stand is that any prosecution 


under s. 10 of the principal Act must be - 


with the sanction of the District Ocurt-and 5; 
must be tried by a Criminal Court not in- , 


ferior to that of a Presidency Magistrate 
or of a Magistrate of the First Olass. I 
think, therefcre, that the proceedings must 
be quasted, 
to start de novo. 
will have to be refunded, 
pay costs of the applicant. 


8. 





CALCUTTA HIGH COURT 
Application for Writ of Certiorari 
August 3, 1937 
FANOKBIDGEĘ, J. 
Srimati INDUMATI DEVI OHOW- 
DHURI—APPLIOANT 
versus 
BENGAL COURT or WARDS— 
. Oprosits Party 
Certiorari—Writ of—Suppression 


. 


of material 


and the parties will have, 
The fine, if already paid, - 
Opponent: to ` 


Proceedings quashed. $ 


facts—Writ will be refused~Department of Govern.’ 


ment of statutory bodies given judicial and quasi- 
judicial functions—Non-judicial exercise of such 
functions—Interference by High Court by writs of 
certiorari and prohibition—Bengal Court of Wards 


Act (IX of 1879), s. 6—Deslaration under, whether * 


judicial act—Notice to person affected, if essential 


—Widow of disqualified Hindu proprietor. entitled . 
to estate as executriz and legatee under husband's — 


will—Whether “ proprietor "—Question whether ap- 


plicant is proprietor, involving no question of fact’ 


— Determination of such question, if conclusive— 


Government of India Act, 1935, (26 & 28 Geo, V, : 


Ch. 42), 3. 226 (1)—Order under s 6, Bengal Court 
of Wards Act (IX of 1879), declaring a female a 
disqualified proprietor, whether one concerning re- 
venue or act done in collection thereof. 

The rule of the Court requiring uberrima fides 
on the part of the applicant for an ex parte in- 
junction applies equally tothe case of an applica- 
tion for a rule nist for a writ of prohibition, 
where there has been a 


into the merits of the case. Rez v. Kenasngton 
Income-tax Commissioners, Ex parte Princess Edmond 
de Polignac (l), relied on. [p. 975, col. 1.] 

The power of the High Court to issue writs of 
certiorari is unquestioned and the power of tha 


and | 
suppression of material « 
facts, the Court will refuse the writ without going - 


~~ a 


Supreme Court to issue writs of prohibition has . 


also been inherited by the High Court. 


Where de- . 


partments of Government of statutory bodies are ` 


given judicial or quasi-judicial functions, the Courts 
will interfere to prevent the exercise of such func- 


tions in a non-judicial manner. .The regular exer- 


cise of quasi-judicial powers will be enforced by 


writs of certiorari and prohibition, {p. 978, col. ` 


q 
The Court of Wards in making a declaration . 
under s. 6 (a), Rengal Court of Wards Act, is acting | 


judicially. nce the person to be affected by the 
declaration is entitled to notice. [ibid,] f 


O74 . 


The widow 6f:a disqualified Hindu proprietor 
Who is entitled to possession’ of the estate for 
her life as executrix and legatee under the will left 
by her husbahd, is a “proprietor” within the mean- 
ing of s. 6, Bengal Court of Wards Act. Ganoda 
Sundary v, Nalini Ranjan í), distinguished. 
“Where the question whether the applicant is a 
proprietor within the meaning of s. 6 of the Act 
depends upon the construction of the Act and ad- 
mitted facts and documents and there isreally no 
question of facts which the Court of Wards has to 
determine before it can come to its decision, the 
decision can be fairly described as collateralto the 
merits of the case. Colonial Bank of Australasia 
v. Willan (6), referred to. (p. 978, col. 1] = _ 

The fact that the motive of Government in insti- 
tuting and maintaining a Court of Wards is to safe- 
guard estates from mismanagement and consequent 
inability to pay revenue, is no justification for say- 
ing that an order of the Court of Wards declaring 
a female a disqualified proprietor under s. 6 (a) 
is a matter concerning the revenue or an act done in 
the collection thereof. [p. 976, col. 1.] 


Messrs. Barwell and J. P. Mitter, for the 
Applicant. 

Messrs. S. M. Bose and Rahim, for the 
Bengal Oourt of Wards. 


Order.—This application for writs of 
certiorari and probibition raises several 
‘interesting and important questions. The 
applicant {ndumati vevi Chowdhuri is the 
widow and executrix of the late Birendra 
Chandra Roy .Chowdhuri, who died on 
August 12,1935. Birendra was the son of 
Hem Chandra Roy Chowdhury, Zamindar 
of Dhakora in the District of, Dacca, who 
died. intestate some time prior to 1925. 
At the time of Hem Uhandra’s death, there 
wasan application by him pending to be 
declared a disqualified proprietor under 
8.6 (e) Court of Wards Act, 1879. After 
his death, a similar application was made 
by his heirs, of whom Birendra was one, 
and they were in March 1925 declared dis- 
qualified proprietors, and in pursuance of 
the order the Oourt of Wards took charge 
of their property including their shares in 
Hem Chandra’s_ estate. On Birendra's 
death the Court of Wards retained charge 
of his property in terms of 8.13 A, Court 
of Wards Act. The applicant and her co- 
executor, Dakshina Kanjan Battacharjee, 
obtained probate of Hirendras will on 
October 6, 1936. Under cl.3 of the will 
‘Birendra bequeathed a life estate in all his 
properties to the applicant. 

In the event of his dying without leaving 
a son; the applicant is given a power of 
adoption, and on her death, the estate is to 
yest absolutely to the testator’s natural or 


adopted son, as the case may be. The 


testator died childless and the applicant 
has not as yet exercised her power of 
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adoption. If she dies without exercising 
it, the testator’s estate after her death is: 
to vest in a Board of Trustees, in trust fer 
the various charitable and religious pur- 
poses mentioned in the latter part of the 
will. The position is to some extent 
complicated by the fact that in addition 
to his interest in his father’s estate as 
heir, the testator was interested in another 
estate under the will of his paternal grand». 
mother Ushamoni Debi Chaudhurani. This 
will was proved by the executor, one 
Surendra Ohaadra Banerjee in 1924, The 
applicant states in her petition that the- 
Court of Wards never had the management 
of the property, and that she is informed 
by Surendra that Ushamoni's estate has not 
yet been completely administered. - She 
further states thaton February 28, 1937, 
she received from the Collector of Dacca the 
copy of an order of the Court of Wards of 
January 14,1937. By that order the Court . 
of Wards under s. 27 of the Act declares 
the applicant to be incompetent to manage 
her own property under s. 6 (a) of the | 
Act. ‘he order declares the intention of 
the Court to take under its charge any : 
property ‘since inherited’ by the -appli- 
cant, and directs that possession be taken | 
of such property on behalf of the Ccurt of ` 
Wards. ; 

The petition goes on to state that the 


‘applicant is informed by, Surendra that 


the Court of Wards is demanding posses- 
sion of that part of Ushamoni’s estate that 
has been bequeathed by ber will to. 
Birendra. A copy of a lengthy letter of 
protest addressed by the applicants’ 
solicitors to the Honourable Member, Board 
of Revenue, Bengal, and dated April 18, 
1937, is attached to the petition; no reply 
had been received when the petition was. 
affirmed on May 21, 1937. The petition . 


. was presented on May 24, 1937, and there- 


upon McNair, J. issued the present Rule. 
The Rule calls upon the Gourt of Wards . 
to show cause why the proceedings 
culminating in the order of January 14, 
1937, should not be quashed on the ground - 
(1) that the applicant was not at the date. 
of the order a proprietor within the 
meaning of the Act, or otherwise amen- 
able to the jurisdiction of the Bengal 
Court of Wards, and (2) that the making 
of the order, without notice’ to or hearing - 
the person affected by it, cofstituted a, 
breach of natural justice and was outside or 
in excess of any jurisdiction conferred by. 
the Act, 

° The Court of Wards is also required to. 


1959 


show cause why a writ of prohibition, or in 
he alternative, an injunction should not 
ssue prohibiting and . restraining the Gourt 
XÆ Wards, ite servants or agents, from 
aking any action founded on the order 
cowards possessing themselves of property 
weated m the applicant and her co-executor 
as executrix and executor of Birendra’s 
atate, or otherwise interfering with them, 
3r wilh Surendra as executor of the estate 
if Ushamoni in the performance of their 
xespective duties, The learned standing 
Counsel appearing to show cause on behalf 
of the Court of Wards takes a preliminary, 
Soint namely that the applicant has forfeited 
ner right to invoke the power of the Court 
Ko issue the prerogative writs she seeks, 
by failing to be candid in her statement of 
he facts and by concealing relevant matters 
from the Oourt. It has been authoritatively 
aid down in Rex v. Kensington Income-tux 
Jommissioners Ex parte Princess Edmond 
ie Polignac (1) that the “rule of the Court 
sequiring uberrima fides on the part of the 
applicant for an ex purte injunction applies 
squally tothe ease of an application for a 
cule nisi fora writ of prohibition, and that 
where there has been a suppression of 
naterial facts, tne Oourt will refuse the 
writ without: going into the merits of the 
sase. Mr. Barwell for the applicant does not 
lispute the pruposition, but he says that the 
sircumstances here-do not disclose any want 
af candour on hig client’s part. 

. Before considéting the facts on which the 
objection is based, 1 may perhaps observe 
hat although they are set out in the affidavit 
wn opposition, affirmed by the Manager of 
be Dhakora Wards estate, the aftidavit 
Joes not charge the applicant wiih conceal- 
ment, and if the charge was going to be 
made, it would have been better in my 
Spinon to have formulated it specifically. 
The facts relied on are that although it is 
stated in the petition thatthe applicant is 
informed by Surendra that testator’s estate 
has not yet been ccmpletely administered, 
‘Surendra at one stage brought a suit at Dacca 
against the Oourt of Wards for a declara- 
tion thatthe estate had not been fully 
administered and that he was entitled to 
remain in possession. Surendra obtained’ 
an ex parte injunction, which was subse- 
quently dissolved at the instance of the 
curt of Wards, and thereupon Surendra 
withdrew his suit. The record of these 
proceedings is not exhibited, but even 
assuming the statements and the affidavit 
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in opposition with regard to them are in 
all respects accurate, there is no allegation 
thatat the time the applicant affirmed tre 
petition, she was aware of what had 
happened. 


The most that cah be said is that ‘the 


petition shows she had consulted Surendra 
as tothe progress of the administration, 
and it is, therefore, not unlikely that he had 
tcld her cf the Dacca suit. In the absence 
of a specific charge of concealment and of 
an allegation of knowledge, I cannot attach 
much importance to the fact that she has 
sworn no affidavit in reply stating tLat she 
was unaware of the suit. Indeéd from 
what appears from the affidavit in reply 
sworn by the co executor, I am inclined to 
think that her information at the date of 
the petition was by no means complete. 
It is now plain that the reason why the 
wourt of Wards made the order of Janu- 
ary 14, was that on January 4, 1937, the 
Commissioner of Dacca set aside an order 
made by the Collector imposing a fine of 
Rs. 500 on Surendra under s. 57, Court of 
Wards Act, for failure to comply with an 
order made under s. 37, to deliver up certain 
papers. It appears from the Commissioner’ 8 
judgment that he took the view that the 
applicant not having been declared a dis- 
qualified proprieior under s. 6 (a), the pro- 
perty to which the papers related was not 
ihe property of a ward as defined by.s, 3. 
‘There are observations in the Commis- 
sjoner's judgment which certainly support 
the applicants’ allegation that the Court 
Las not yet obtained possession of Usha- 
moni’s estate. No one can doubt that these 
matters would have been set cut in tne 
petition, had the applicant been aware of 
them. in my opinion, the suggestion of the 
concealment of relevant facts has not been 
made out, and the objection based on this 
suggestiun therefore fails. There is a second 
objection taken, which, if well-founded; 
would relieve me of the duty of dealing 
with the rule on its merits. It is said that 
this is a matter concerning the revenue or 
concerning an act ordered or done in the 
collection thereof within the meaning of 
s. 220 (1), Government of India Act, 1935, 


. 


and so outside the original jurisdiction of * 


the High Oourt. The only authority on 
which the standing Counsel relies for this 
submission is Secretary of State v. Shree- 
gobinda Chaudhuri (2), a decision of this 
Court in its civil appellate jurisdiction, 


(2) 59 O 1289; 140 Ind. Cas, 856; A I pR 1932 Cal. 
8845 55 OL J 542; 36 O WN 606; Ind. Rul. (1933) 
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The ‘point of law decided in that case was 
that a suit by a formerly disqualified pro- 
prietor for demages occasioned to his 
estate by the negligence and misfeasance 
-of a manager appcinted by the Oourt of 
Wards does not lie agafnst the Secretary of 
State. The origin and history of the Court 
of Wards is dealt with at considerable 
length in the judgment. of Rankin, O. J. 
That judgment sets out the relevant legisla- 
tion from the time of the Permanent 
Settlement, and it is pointed out that except 
from 1870 to 1879, the Court of Wards has 


always been the Board of Revenue. Rankin, 


1, J. says (p. 1296*): 

was sere to the general scheme of that Act, it 
is abundantly apparent, both by its talk of juris- 
diction .over disqualified proprietors and by the 
nature of the power entrusted to the Court of Wards 
and -the orders which it is made competent to pass, 
that this whole scheme of dealing with females, 
minors and persons of unsound mind as regards 
their estates is a part and an essential part of 
the arrangement brought into force for collection 


of the land revenue and the Permanent Settlement 
of Bengal. From the beginning, the jurisdiction 
exercised by the Court of Wards is an exercise of 
power essentially sovereign power power to take 
over the estates of persons unable to manage their 
own estates in order that the estates may be pro- 
perly managed and Government Revenue may be 
rendered safe. Public interest and the interest of 
the revenue are clearly the object of the powers 
given and some of the powers are very drastic. 
What the Cours was considering was the 
distinction drawn in Peninsular & Oriental 
Steam Navigation Co. Y. Secretary of State 
(3) between acts done by the Government 
ja its sovereign capacity, and acts -done by 
it as successor to the trading and mercantile 
functions of the East India Company, and 
it held that the jurisdiction exercised by 
the Oourt of Wards is a power essentially 
sovereign and that the Secretary of Slate 
cannot be sued for acts done by his agents 
in exercise of that power. I assume that 
it is historically correct to say that the 
‘motive of Government in instituting and 
maintaining a Oourt of Wards was to 
safeguard estates from mismanagement 
and consequent inability to pay revenue, 
although my attention has not been drawn 
to any breamble or section which indicates 
that motive. In my opinion, however, this 
is no justification for saying that an order 
of the Court of Wards declaring a iemale a 
disqualified proprietor under 8.6 (a) is a 
matter concerning: the revenue or an act 
done in the collection thereof. A complete 
answer to the contention of the Court of 
Wards seems to be furnished by the deci- 


(3) 5 Bom, H O R App. 1. 
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sion of the Judicial Committee of the Privy 
Council in Alcock Ashdown & Co., Ltd. v. 
Chief Revenue Authority, Bombay (4). In 
the Income. Tax Act, 1918, there was. no 
provision corresponding to s. 66 (2), 
Income Tax Act, 1922, which makes. it 
obligatory upon the Commissioner to State: 
a case and refer it to the High Court, 
when he is required by the assessee to do. 
so and a question of law arises out of an 
order or decision made in the circum- 
stances mentioned in the sub-section. __ 

The Chief Revenue Authority had refused 
to state a case for the opinion gf the High 
Court under s. 51 of the Act of 1918 The 
assessees obtained & rule under s. 45, 
Specific Relief Act, calling upon the autho- 
rity to show cause why he should not 
state a case, but the Rule was subsequently 
discharged. Both before the High Oourt 
and the Judicial Oommittee, the Chief 
Revenue Authority relied on s. 106 (2), 
Government of India Act, 1915, which cor- 
responds tos, 226 (1) ofthe present Act, 
Lord Phillimore in delivering the judgment 
of the Board said (p. 233*) : | 

“The excluding law is suggested to be the alieady 
cited clause in s, 106, sub-s. 2, Government of 
India Act, which is in the following terms: ‘The 
High Oourts have not and may not exercise any 
original jurisdiction in any matter concerning the 
reyenue or concerning any act ordered or done in 
the collection thereof according. to the usage and 
practice of the country or the law for the. time 
being in force,’ wa . 

In their Lordships’: view; “the order of a” High 
Oourt toa revenue officer to do his statutory: duty 
would not be the exercise of “original jurisdictions 
inany matter concerning the revenue’, and the» 
latter part of the clause need not be considered, for 
the proceedings in this case had not to do with the 
collection of the revenue, but with the prelimi- 


nary assessment to ascertain what that revenue 
was,’ 


To my mind the case here is stronger. 
The Income Tax Act is a taxing statute, 
désigned to provide machinery fcr the col- 
lection of an important head of the reve 
nue of India. lf the refusal of the authority 
to state a case at the instance of an asses- 
see is not a matter concerning the revenue, 
how can it plausibly be argued that the 
declaration of the Court of Wards that the 
applicant is incompetent to manage her 
own property is such a matter? ‘The 
second preliminary objection accordingly 
fails. I now turn to the first ground upon 
which the Rule was issued namely that the 
applicant is not the “propriétor of an 

(4) 50 I A 227; 75 Ind, Oas. 392; A I R1923 PO 
138; 47 B 742; 21 A L J 689; 25 Bom, la R 920; 
(1923) MW N 557; 33 ML T 267; 45 M L J592 
a8 L W 918; 390. L J302; z5 O WN 762P On 
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estate” within the meaning of s. 6, Oourt 
of Wards Act. It is admitted that if she is 
not such a proprietor, the Court of Wards 
had no jurisdiction to make the order of 
January 14, 1937. Tne standing Counsel 
However’ argues, first, that she is a pro- 
Prjetor,; and secondly, that even if she is 
noi, the Court cf Wards had jurisdiction to 
decide that she was, and that this Court 
will not interfere with the decision, though 
erroneous, if it is bona fide. As regards 
the first pcint, “proprietor” is not defined by 


the Act, ncr have lebeen referred to any’ 


` ease where the term has been interpreted 
judicially. d think, however, in this case the 
applicant must be held to be the proprietor 
_of the estate of her late husband. She is 
executrix and tenant for life of the estate 
under the will. She bas obtained probate 
and would be entitled to the possession of 


the estate, had the Oourt of Wards not’ 


elected to retain charge under s 1i-A. It 
seems unreasonable to say either that the 
estate has no proprietor or that the pro- 


prietors are the trustees who will succeed: 
to it on the applicant's death, if she deces 


not exercise her power of adoption. 

Mr. Barwell for the applicant relies on 
Ganoda Sundary v. Nalini Ranjan (5). 
“The plaintiff in that case was the executrix 
of the will of her husband, who had died 
„childless. In exercise ofa power given by- 

- the will, the plaintif adopted a minor. 
. Under the terms of the will, the plaintiff as 


executrix was to remain “confirmed in the: 
the adopted son attained’ 


office” - until 
majority, upon: which event the testator’s 
property was -to devolve on him. The Court 


of Wards declared the adopted son a minur 


únder s. 6 (b) of the Act, and- took steps to 
obtain possession of the testator’s estate. 
‘ihe plaintiff sought an injunction: to res- 
, train: the. -Commissioner,: Collector 
‘Deputy Collectcr from interfering with her 


management and possession of the estate.. 
In dealing with the jurisdiction of the Court’ 


of Wards to make the declaration under 
8. 6 (b), Woodroff, J. said ip. 41*): 


“The Oourt of Wards can only take possession of . 


the estate, ifthe plaintiff's minor adopted son can 
be saidto be its ‘proprietor’ within the meaning. 
- of the Court of Wards Act. That term is not 


defined and it is therefore necessary to ascartain . 


its meaning in this connection, It is contended 
for the defendants that the executrix is not the 
proprietor. But this is not the proper form of the 
question, which rather is—is the minor the pro- 
` prietor ? If*he is not, the Uourt of Wards haye 
clearly no right to take it from the plaintiff, in 


“ whom, as executrix, it is vested in law. If is con-- 


(5) 36 O 28; 1 Ind. Cas.514; 12 O W N 1065, 
*Page of 30 O.—|Ha] Ni 
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tended further that the petition created for the 
plaintiff by the will is that merely of a manager 
for the infant proprietor, But however this may 
be, we must look at the grant of probate. Under 
that grant the plaintiff isthe representative of the 
testator and the estate vests in her as such. But 
then it is said that, even assuming this to be so, 
‘proprietor’ in the Act, does the mean a person 
representatively entitled, but the beneficiary, and? 
that, us the minor is the ultimate beneficiary, the 
property is his notwithstanding that the estate has 
admittedly not yet been adniinistered. I cannot, 
however, accept this contention. If it were sound, 
the Oourt of Wards would be entitled to override the 
wishes of testators and proprietors generally. A per- 
son may desire and direct that his estate should vest 
in and be managed by an executor.” 

it is not ditficult to distinguish that case 
from the present. Here there is no post- 
ponement. of devolution until the attainment 
of majority. The testator not only contem- 
plates an immediate gift, but he makes - 
the donee of the life-interest an executrix 
ofthe will. The suggested difficulties with: 
regard tc the testator’s interest in Usha-- 
moni’s estate have really no relevance. 
Assuming that that interest has not “yet 
become part of the testator's estate, it does- 
not prevent the applicant from being the 
“proprietor” of the testator's estate as: 
it is now constituted. My decision on this. 
aspect ofthe case makes it uanecessary. 
to consider whether the Oourt of Wards 
had jurisdiction to come to what is 
ex hypothes: a wrong decision on the point.. 
I do not pretend to haye considered the. 
matter fully. I have, however, endeavoured 
to apply the test formulated by the Judi- 
cial Committee in Colonial Bank of Austra- 
lasia v. Willan (6), at p. 442*: . 

“In order to determine the first, it is necessary to- 
have a clear apprehension of what is meant by the- 
term ‘want of jurisdiction.’ There must, of course, 
be certain conditions on which the right of every 
tribunal of limited jurisdiction to exercise that 
jurisdiction depends. Kut those conditions may be. 
founded either on the character and constitution of the: 
tribunal, or upon the nature of the subject-matter 
of the inquiry, or upon certain proceedings which 
have been made essential preliminaries to the inquiry” 
or upon facts or a fact to be adjudicated upon in 
the course of the inquiry. lt is obvious that condi- 
tious of the last differ materially from those of the 
three other classes, Objections founded on the 
personal incompetencey of the Judge or on the 
nature of the- subject-matter or on the absence of sume 
essential preliminary, must obviously, in most cases, 
depend upon matters which whether apparent on 
the face of the proceedings or brought before the 
superior Uourt by affidavit, are extrinsic to the 
adjudication impeached. But-an objection that the 
suuge has erroneously found a fact which though 
essential tothe validity of his order, he was com- 
Petent to try, assumes that, having general juris- 
diction over the subject-matter he properly ente:ed 


(6) (1873) L R5 PO 417; 43L JPO39 30L T 
231; 22 W R516. : 
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upon the inquiry, but miscarried in the course of it. 
The superior Court cannot quash an adjudication upon 
such anobjection without assuming the functions of 
the Court of appeal and the power tore-try a question 
which the Judge was competent to decide.” 


Now in this case the question whether 


the applicant is a proprietor within the 


eaning of s.6 of the Act depends upon 
onstruction of the Act and admitted facts 
and dccuments. Thereijs really no question 
of. facts which the Court of Wards has to 
determine before jit can come to 
its decision and tke decision can, I 
think, be fairly described as collateral 
to the merits of the case. lf this* view 
is correct, the decision of the Court of 
Warde is not conclusive if having regard 
to the language of the Act and the admitted 
facts and dccuments, it is erroneous. .I now 
come to tke secord ground for the rule 
namely that the declaration complained of 
was made without jurisdiction because it 
‘was made ex parte and without an oppor- 
tunity being given to the applicant of being 
heard. The principal relied on is that 
where departments of Government of 
statutory bodies are given judicial or 
quasi-judicial functicns, the Couris will 
interfere to prevent the exercise of such 
functions in a non-judicial manner. The 
obligation to give notice and to hear the 


party affected was recognized in the case: 
of a Board of Works in Cooper v, The Board’ 


of. Works for the. Wandsworth District (7), 
which was followed in Hopkins v. Smethwick 
ere Board (8), Wills, J. stating at 
P. 114": 

“In cond emning .& man to have his house pulled down, 
a judicial act is as much implied as in fining him 
45; and as the Local Board is the only tribunal that 
ean make such an order, ‘its act must be a judicial 
act_and the pay to be affected should have a notice 
given him and there is no notice unless notice is 
given of time when and place at which the party may 
appear and shew cause,” 

In Lapointe v. L' Association de Bien- 
faisance et de Retraite ae la Police 
de : Montreal (9), Lord Macnaghten 
repeated with approval what had been said 
in previous cases by Jessel, M. R. (at 
p- 0397) 

“The learned Counsel for the appellant referred to 
two well-known Club cases before Sir George Jessel, 
M. kK., Fisher v Keane (10), and Labouchere v. Earl of 


(7) (1863) 14 OB (ws) 160; 32LJ CP 185: 
va) 1185; 6 LT 278° ll we Gag 85; 9 Jur 


46, 
(8) (1889) 24 Q B D 712; 69 LJ 50: 
7&3; 38 W R 499, 54 J P 693. Q B 250; L T 


(9) (1906) A O 5353 75 LJIP ; ; 
TE $ O 73; 95 L T 479; 22 
5 (1879) 11 Ch. D 353; 49 LJ Oh. 11;41L T 
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Wharncliffe (11). It may be worth While tg mention 
a later case vefore the came learned Judge in whith 
herefers to the case in Wood v. Wood (12), in the 
Exchequer and expresses regret that he was not 
acquainted with that case when those Olub cases 
were decided—see Russell v. Russell (13). 

‘It contains’ he says, ‘a very valuable states 
ment by the Lord Chief Baron as to his view of 
the mode of administering justice by persons other 
than Judges who have judicial functions to per- 
form which I should have been very glad to have 
had before me on both those Olub cases that I 
recently heard, namely the case of Fisher v. 
Keane (10) and the case of Labouchere v. Karl of 
Wharncitffe (1). The passage I mean is this, 
referring to a committee: a they are bound in the 
exercise of their functions by the rule expressed in 
the maxim ‘Audi alteram partem’ that no man 


should be condemned to consequences resulting. 


from alleged misconduct unheard and without 
having the opportunity of” making his defence, 
This rule is not confined to the conduct of strictly 
legal tribunals, but is applicable to every tribunal 
or body of persons invested with authority to 
adjudicate upon matters involving civil conse- 
quences to individuals” 


The regular exercise of quasi judicial 
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powers will be enforced in linglund by - 


writs of ceriiorart and prohibition; Rex v. 


Electricity Commissioners (14), Board of- 


Education v. Rice (15) shows that certiorari- 


and mandamus will issue to compel a 
department of Government to perform its 
judicial functions. Indeed it was not 
contended that a department of Government 
was in a different position from any other 
quasi-judicial tribunal. The power of the. 
High Court to issue writs of certiorari ia 
unquestioned and this Court has recently 
held that the power of the Supreme- Court, 
to issue writs of prohibition has been in- 
herited by the High Court: In ré":National, 
Carbon Co. Incorporated (16), ‘see also 


In re Kampidas Mahatiram (17) at p. 1027*.. 


The question thereiore is whether the Court 
of Wards in making a declaration under 
8. 6 (a), Court of Wards Act, is acting 
judicially. Jf it is so acting, there; 
can, 1 think, be no doubt that the 
person to be affected by the declaration is. 
entitied lo notice, As in all tuese cases, 
the Statute neither specifically provides for 


mu (1880) 130h, D 346; 41 L T 638; 28 W R 
i 


(12) (1874) LR 9 Ex, 190;43 L J Ex. 158; 30 L T 
8lo; z2 W K 709; 2 Asp. M Oz8y. 
í (13) (1860) 14 Ch. D 471; 49 L J Oh. 268; 42 L T 
dz 


Z. 
(14) (1924) 1 K B 171; 93 LJ KB 390; 130 LT 
164; 88 J P 13. 

(15) (1911) A O 179; 80 L J K B796; 104 L T 689; 
PoP 393; 9L G R 652; 658d 440; 37 T L R 
78, 


Oal. 725; 61 O 450; 7 R O 329, 
(17) 62 O 1011, 
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Notice nor specifically dispenses with it. 


It appears to me irrelevant to say that the. 


declaration and what follows on it are acts 
done in exercise of Sovereign fuactions. In 
ome sense the whole administration of, 
Justice is an exercise of a sovereign function. 
Although the Courts are independent. of the 
Executive Government, they are nonethe- 
less the Sovereign’s Courts. If the sub- 
Mission means that the declaration is a 
purely administrative act, the submission 
18, in my judgment, wrong. It appears to 


me to be as much a judicial act to take. 


away from,the subject the right to manage 
his property in any lawful manner he may 
choose after a declar&tion that heis incom- 
petent to manage it as itis to deprive him 
of it by sentencing him to pay a fine. 
Before the Court of Wards under s. 7 can 
take charge of the properiy of a female 
after declaring her to be incompetent to 
manage it, the Court must consider whe- 
ther there exist materials to warrant such 
a‘declaration, and in my view, the principles 
of natural justice demand that the #enale 
Should have ths opportunity of testing 
those materials and if she desires, of estab- 
lishing her competence. 


‘In these circumstances, i, appears tome | 


the Rule must be made absolute on the 
second ground cn which it was issued. 
This means that order of January 14, 


1937, is quashed on the second ground set 


out in the Rule and that the Court of Wards 
is restrdined from acting under it. What 
rights the Court of Wards may have over 
the estate of Birendra apart from the order 
is a questidn which is not before me. 
That is to say, the writ of prohibition will 
prohibit the Oourt of Wards, its servants 
and agents from taking any action founded 
on the order tuwards possessing themselves 
of property vested in the applicant and her 
co executor as execuirix and executor of 
Birendra’s estate and the writ will be 
limited to- that prohibition. After hearlog 
argument I have decided that the costs of 
these proceedings must be paid by the 
Court of Wards. The costs will be taxed 
as of a defended suit and I certify for the 
employment of two Counsel. ` 


D. Rule made absolute. 


Bae tia . ; = 
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_ BOMBAY HIGH COURT | 
Criminal Reference No. 105 of 1938 
November 10, 1938 
BROocMFIBLD AND MAOKLIN, JJ. 
EM PERQR—Prosacutor 
versus ? 
PUNJAJI LALAJ[—AcocsgD |. 
Criminal Procedure Code (Act V of 189%), es. 397, 
398—“ Imprisonment” includes imprisonment in 
default which is a sentence—Subsequent imprison- 
ment cannot begin until expiry of previous imprison- 
ment in default. 


The word “imprisonment “ as used in s. 397, 


Criminel Procedure Code, includes imprisonment in - 


default of payment of fine which by virtue of s. 64, 
Penal Code, is a sentence; and therefore any sub- 
sequent sentence of imprisonment would not hegin 
until the expiry of the sentence of imprisonment 
in default. Emperor v. Subrao (1), distinguished.: 
tp. 980, col 2.) 

(Case-law referred to.) 


Or. Ref. made by the District Magistrate, - 


Abmedabad. 

Mr. P. B. Shingne, Government Pleader, 
for the Crown. 

Macklin, J.—On July 13, 1938, the accused 
in this case was sentenced to pay a fine or 


to undergo rigorous imprisonment for one ' 
month in default for an offence under s. 379, © 


Indian Penal Code. 
passed by the Third Olass Magistrate; 
and the accused being unable to pay the 
fine immediately, went to jail. On July 26, 
he was sentenced by another Magistrate 


(First Class) to rigorous imprisonment for - 


two months under the Bombay. Abkari 
Act (Bom. V of 1878) and also to rigorous 
imprisonment for two months 
s. 224, Indian Penal Code. The 
Class Magistrate directed that the sentence 
of two montus’ rigorous imprisonment passed 
under the Abkari Act soould run {concur- 
rently with the imprisonment which the 
accused. was at that time undergoing in 
default of payment of fine in the case 
decided by the Third Class Magistrate. 
The District Magistrate, Anmedabad, has 


That sentence was ° 


under - 
First © 


referred this matter to us upon the ground ` 


that a sentence of imprisonment in default 


of payment of fine cannot ba made concurrent : 


with a substantive sentence of imprisonment. 


of two months’ rigorous imprisonment under 
the Abkari Act should take effect immediate-" 
ly, i. e„ on July 26, andon the expiry of 
tnat sentence the further sentence of -two 


` He therefore recommends that the sentence | 


months’ rigorous imprisonment under s. 224, - 


Indian Penal Code, should take effect, and 


that upon the expiry of this last sentence `. 


the unexpired portion of the imprisonment 
awarded for default of payment of fine should 


be undergone, Spe 


980 
Section 64, Indian Penal. Code, provides 
that the imprisonment awarded in default 
of payment*of fine shall be in excess of 
any other imprisonment to which the 
accused may :have been sentenced, and 
that is a strong iodicatidn that imprison- 
ent in default of payment of fine cannot 
be concurrent with a substantive sentence 
of imprisonment. That was’ one of the 
grounds of the decision in Emperor vV. 
Subrao (1) where it was held that where 
a Court imposes two sentences of: imprison- 
ment on an accused person and also orders 
him -to pay a fine on each of the two counts 
with imprisonment in default of payment of 
fine, it may order the substantive terms of 
imprisonment to run concurrently, but the 
terms of imprisonment in default of payment 
of fine must run consecutively. That was a 
case where the sentence of imprisonment in 
default of payment of fine and the sub- 
stantive sentence of imprisonment were 
passed in the same proceeding. But here 
we have a case of an accused person 
undergoing a sentence of imprisonment in 
default of payment of fine in one case and 
a substantive sentence of imprisonment in 
a different case. i 
Here it will be necessary to consider 
the effect of s. 397, Oriminal Procedure 
Code. That.section provides that when a 
person already undergoing -a sentence of 
imprisonment is sentenced to imprisonment, 
such imprisonment shall commence at the 
expiraticn of the imprisonment to which 
he has been previously sentenced, unless 
the Court directs that the subsequeut 
sentence shall run concurrently with such 
previous sentence. The question is whether 
the word “imprisonment” as used in s. 397 
includes imprisonment in default. There 
is nothing in the language of the section 
itself to suggest that it does not include 
imprisonment in default. But it is argued 
that the final words “unless the Court 
directs that the subsequent sentence shall 
run concurrently with such previous 
sentence’, cannot be applicable to a case 
of imprisonment in default because that 
would be in conflict with s. 64, Indian 
Penal Code, requiring that a sentence of 
imprisonment in default shall be in excess 
of a substantive sentence. Reference is 


also made: to: Proviso to s. 397, which is. 


that - 5 

“ w.eeWhere & person who has been sentenced to 
imprisonment by an order under s. 123 in default of 
furnishing seourity is, whilst undergoing such 


(1) 37 Bom. L- R 13£1; 91 -Ind. Cas, 


543, AI R 
1826 Bom, 62; 27 Or. L J 111, - : 
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sentence, sentenced to imprisonment for an offence 
committed prior to the making of such order, the 
latter sentence shall commence immediately.” a 
It is argued that the express mention 
of imprisonment by an order under 
s. 123 suggests that imprisonment by an 
order under. s, 123 is not included in the 
term “imprisonment” used in the earlier 
part of the section, and by analogy 
imprisonment in default also is not intended 
to be used. With regard to imprisonment 
by an orde: under s. 123, we have beén 
referred to the, case ix Emperor, v. Vishnu 
Balkrishna (2), following Emperor v. Arjun, 
(3) and Emperor v. Muthukomaran (4) 
where it has been held that imprisonment 
under s. 123 is not imprisonment within 
the meaning of s. 397. But there is the 
contrary authority in Emperor v. Tula Khan. 
(5). The ratio dectdenai of the first three 
cases is based upon the wording of s. 123 
itself, which does not make use of the word | 
“sentence”; and the view of the Courts was 
that if imprisonment under s. 123 is not a 
sentence of imprisonment, then it cannot be 
imprisonment within the meaning of 8. 397, | 
which speaks of persons who are already 
undergoing a sentence of imprisonment. 
But obviously an interpretation of s. 123 
which is based simply upon the wording 
of that section cannot be of assistance 
in deciding whether imprisonment in default 
of payment of fine is itself a sentence of’ 
imprisonment to be included under s. 397. 
Moreover, it is provided by s. 64, Indian 
Penal Oode, that imprisonment in ‘default . 
of payment of fine is a sentence. Moreover, | 
the view taken in the three casesto which — 
Ihave referred has been dissented from 
in Emperor v. Tula Khan (5), and the 
wording of the Proviso tos. 397, referring 
to a person who has been sentenced to 
imprisonment by an order under s. 128, 
implies that the view taken in these cases 
would not commend itself to the Legislature. 
This; however, is immaterial since, as I say» 
decisions as to s. 123 which are based 
upon the wording of s. 123 cannot help. 
us to determine whether “umprisonment’ 
as used in s. 397, includes imprisonment 
in default. Prima’facie it would include 
imprisonment in default, which by virtue 
of s. 64, Indian Penal Code, is a sentence 
and that being so, any subsequent sentence 
of imprisoument (as fcr example, the present 


(2) 27 B 178; 17 Ind. Oas. 785;14 Bom. L R 965; . 
13 Cr. LJ 49. 

(3) 34 B 326; 5 Ind. Oas. 261; 12 Bom. L R 129, 

4) 27 M 525. 

(5) 30 a 334; 7 Or, Ld 427; AW N 1908, 138; 5; 
ALJ 318 (FB) ` 
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Sentence of two months" rigorous imprison- 
ment passed under the Bombay Abkari 
Act) would not begin until the expiry of 
the sentence of imprisonment in default. 

The District Magistrate asks us in 
effect to order that the imprisonment in 
default which the accused was undergoing 
oa July 26, should be interrupted and 
Continued after the expiry’ of the two 
substantive sentences which he has been 
awarded by the First Olass Magistrate. 
.We are unable to find any authority for 
such aninterruptiog. The nearest approach 
to any atthority is to be found in s. 398 
(2), which provides that when an award 
of imprisonment in default of payment of 
a fine is annexed fo a substantive sentence 
of imprisonment and the person under- 
going the sentence is after its execution 
to undergo a further substantive sentence 
. of imprisonment, effect shall not be given 
to the award of imprisonment in default of 
payment of the fine until the person has 
undergone the further sentence. But the 
effect of this section is to postpone the 
imprisonment awarded in default of payment 
of fine in one case to the expiry of the 
substantive sentence in another case; it 
is no authority for the interruption of 
ND DHANG in default cf payment of 

ne. 

We have also been referred to r. 393 
of the Jail Manual, under which sentences 
of imprisonment in lieu of fine are always 
to be carried out on the expiration of sub- 
Stantive sentences whether the latter are 
annexed to the fine sentence or not. 
This rule appears to be based upon G. R. 
No. 7383, dated April 21, 1925, which 
dealt with the case of a man who was 
sentenced to a- fine or six weeks’ rigorous 
imprisonment in default under ss. 379 
and 114, Indian Penal Code, and at the 
same time to two months’ rigorous imprison- 
ment under s. 324, Indian Penal Code. In 
that case it has been ordered that, the 
sentence in default of payment of the fine 
should be carried out first. ‘he case, 
however, on its own facts gave rise to hardship 
and that is why the Inspector-General of 
Prisons made the reconimendation which 
we now find embodied in r. 393 of the 
Jail, Manual. Upon the facts of that 
particular case, viz., a sentence of imprison- 
ment in default and substantive sentence of 
imprisonment also having been passed in 
„the same case, there could be no possible 
objection to the sentence of imprisonment 
in. default being carried out after the 


expiry of the substantive sentence. Bat: 
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it is difficult to see how the general rule 
as laid down in the Jail Manual can 
apply to cases where the imprisonment 
in default is not annexed to thé substantive 
sentence in the same case, since, on the view 
that we take of 5.397, that would be opposed 
to the provision requiring that when a persqn 
is already undergoing imprisonment (which, 
in our view, would include imprisonment in 
default) his subsequent sentence of impri- 
sonment should take effect after the expiry 
of the first imprisonment. It is, moreover, 
worthwhile poifting out that here, if 


"s. 397 is not applicable, then there would be 


no ground for not applying the ordinary 
Tule, viz. that each sentence takes effect 
from its own date; in which case the sub- 
stantive sentence of July 24, would begin 
during the continuance of the sentence in 
default and would, in effect, be concurrent 
with it. 

For these reasons we accept the reference 
and set aside that part of the order of the 
First Class Magistrate which directs that 
the substantive sentence of imprisonment 
should be concurrent with the sentence 
which the accused is already serving in 
default of payment of fine, byt order that 
the substantive sentence passed under the 
Bombay Abkari Act should begin on the 
expiry of the sentence of imprisonment in 
default of payment of fine and should then 
be succeeded by the substantive sentence 
of imprisonment passed under s. 224, Penal 
Code. 

Broomfleld, J.—The learned Govern- 
men Pleader has contended that in s. 397, 
Criminal Procedure Code, tha words “sen- 
tence of imprisonmont” mean a sentence of 
substantive imprisonment and do not include 
imprisonment in default of payment ofa 
fine. I can see no reason why we should 
adopt this construction which requires us 
in effect to add a word to the section 
which isnot there. In the following s. 398, 
we have a reference to a substantive 
sentence of imprisonment, so that when 
the Legislature means substantive im- 
prisonment, it says so. Neither in these 
two sessions nor elsewhere in the Act can 
I find any justification for the limitation 
which is sought to be placed on the word 
“imprisonment” here. Proviso No. 2, which 
was added in 1923, seems to me to indicate 
that imprisonment under s. 123 of the 
Code in default of furnishing security is 
imprionment within the meaning of the 
section, It was at one time donbted 
whether that was so. This High Court 
following the Madras “High Court took the 
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view that because s. 133 does not use the 
word “sentence” but speaks of an accused 
person being ccmmitted to prison, a person 
so committed was not undergoing a sen- 
- tence of imprisonment within the meaning 
of-8. 397. There was a conflict of authority 
- on the point. As my learned brother has 
pointed out, the Allahabad High Court 
. took a different view. Reference may also 
: be made to Emperor v. Nga Pye (6), and 
: Emperor v Nan E (7}. Since in the Proviso 
. the words used are “where a person who 
-has been sentenced to imprisonment by an 
- order under s. 123," it seems pretty. clear 
`. that the Legislature did not accept the view 
- taken by this. High Court and the Madras 
- High Court. 
- + But however that may be, there was 
never any doubt at sll that imprisonment 
“in default of payment of fine is a sentence 
--of imprisonment. Section 64, Indian Penal 
Code, provides that it shall be competent 
to the Oourt which sentences an offender to 
direct by thesentence that, in default of 
- payment of the fine, the offender shall suffer 
- Imprisonment. : 
- Supposing for the sake of argument that 
| 8.397 did not apply, the position would 
: then be; that according to the ordinary rule 
the sentence of imprisonment in default of 
fine would have taken effect from its date 
: July 13,and thesubsequent sentence under 
< the Bombay Abkari Act would have taken 
effect from its date, July 26, and except for 
a few days the former sentence would in 
effect have been rendered nugatory. The 
only provision of the Criminal Procedure 
Code which allows a egentence of im- 
-_prisonment in default to be postponed to 
-& substantive sentence of imprisonment in 
a separate case is 's. 398 (2). That provi- 
sion does not apply to the present case, 
for here there was no award of imprison- 
ment in default of payment of. a fine 
- annexed to substantive sentence of im- 
prisonment. Moreover, even in s. 39d, 
there. is -no support fcr the course 
-now suggested, viz, that the sentence 
of one month's imprisonment in default 
-should be interrupted and split up and 
. that. the balance not undergone should be 
undergone at the expiry of the two sub- 
sBequent sentences. 
-I agree with my learned brother that the 
only reasonable view to take in view of the 
1247 gsi) Gr.’ Cas 92%; 39 Ci TA ng ted af 
' (1931) Rang. 133 (E B O Nn 
f 644; AIR 1982 Rang. 


(7) 9 R 612; 135 Ind. Cas, 
50; (1932) Cr. Cas, 210; 33 Or. L J 174; Ind. Rul. 


(1932) Rang, 52, 
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provisions of thes Code is to hold that 
imprisonment in' s. 397 does include impri~ 
sonment in default of payment of fine and 
that the section applies to the present case. 
Magistrate's order that. the 
Subsequent sentence should run concur- 
rently with the previous sentence of imprf- 
sonment in default is technically legalLor 
not, may, I think, be rather doubtful, But, 
at any rate, it is perfectly clear that it is 
an order which ought not tohave been made 
because it is contrary to the principles of 
s. 64, Indian Penal Code, the effect of the 
Magistrate's order being that the accused 
would not have served more than a few 
days of his sentence of imprisonment in 
default. That order, therefore, must be set 
aside and the orderof the sentences must 
be us stated by my learned brother. 


8. Reference accepted. 


amma 


SIND JUDICIAL COMMISSIONERS 
COURT 
First Civil Appeal No. 42 of 1936 
November 16, 1938 
Davis, J.C. AND WESTON, J. 
TILLUMAL TEKUMAL— APPELLANT 
versus 
MICHUMAL KHATUMAL AND orHmrs 
—RE3PCNDENTS, 

Civil Procedure Code (Act V of 1908), 8. 24—~ 
Two persons filing two suits for partition in Courts 
of First and Second Class Sub-Judges, respectively 
—District Judge transferring latter suit to former 
Court—Suits consolidated—One judgment and one 
decree—Party to Second Class but not party to Firat 
Class suit appealing to Judicial Commissioner's Court 
—Appeal held properly filed —Registration Act (XVI 
of 1908), s.17—Mere statement by owner that he had 
given his property worth more than Rs, 100 to another 
—Whether valid ransfer—Registration, if required, 

Two persons filed two suits for partition of 
eight annas and two annas share in the same prop- 
erty inthe Courts of First Olass Sub-Judge and 
Second Class, Sub-Judge, respectively. The Second 
Class suit was transferred to the Court of the First 
Class Sub-Judge who framed separate issues but 
consolidated the two suits and decided them by 
one Judgment only, and one decres was drawnup. The 
party to the Second Olasa suit who was not a party 
to the First Class appealed to the Judicial Commis- 
sioner’s Court: 

Held, that the consolidation must be considered 
as one First Olass suit and when there was one 
judgmeut and one decree clearly, neither the judg- 
ment nor the decree could be divided up into 
parts and separate forums could not, exist for 
appeals relating to particular findings givenin one 
judgment and decree. Consequently, the appeal re- 
lating to a finding on an issue in the Second Olass 
suit could not be treated as an appeal from the 
Second Class Court decree which did not exist and 
therefore, the appeal was properly filed. 

A mere statement in a Magistrate's Court by an 


wd 


1939 


g e 
of the property worth more than Rs, 100 to another 
ig not sufficient to effect a transfer of the same 
which cannot be done except by a registered in- 
strument. a 


F. O. A. against the judgment and decree 
of the First Class Sub-Judge, Hyderabad. 
6 Mr. Dipchand Chandumal, for the Appel- 
ani. - 

...Mr. Fatehchand Assudomal, for Respon- 
dent No. 1. 


Weston, J.—This is an appeal against 
the decision of the First Olass Subordinate 
Judge, Hyderabad. Two partition suits 
relating the same property. namely that 
of one Ganguma! who died more than 30 
years ago, were filed. One was filed by a 
stranger who claimed to have purchased an 
eight anna share in the estate from five 
reversioners. This suit was filed as a First 
Olass suit in the Court of the First Class 
Subordinate Judge, Hyderabad. The second 
suit was filed by one of the reversioners 
only for partition of his one-eighth share of 
the estate and this suit was filed in the 
Court of the Second Class Subordinate 
Judge, Wirpurkhas, but was transferred by 
the District Judge to the First Olass Sub- 
ordinate Judge, Hyderabad. 

Now the parties in the two suits were 
the same; the suits related to the same 
estate and both suits were suits for parti- 
tion. The learned First Class Subordinate 
Judge, although he framed separate issues 
in the two suits, decided the two suits by 
one judgment and it appears that only one 
decree was drawn up. The present appel- 
Jant’s father is one of the reversioners who 
was not the plaintiff in the Second Class 
suit and who was not one of the rever- 
sioners who disposed of part of their share 
to plaintiff in the First Olass sait. Plaintiff 
in tbe First Olass suit, that isto say, the 
outsider who had purchased from the five 
reversioners, admitted in his plaint that 
Tekumal, the father of the present avpel- 
lant who was defendant No. 7 in the Rirst 
Olass suit and also a party to the Second 
Olass suit, had a two anna share in the 
estate, and the only party to the suit who con- 
tests the present appeal, namely Michumal 
who was defendant No. 8 in the First Class 
suit, asserted that he, Michumal, was the 
owner of the whole estate, as he had been 
adopted to the deceased Gangumal by his 
widow after his death. He asserted, however, 
by his weitten statement that if his claim 
.to the whole estate failed, then he and the 
present appellant were each entitled to one- 
third of the estate and the remaining one- 
third devolved upon the other defendanth. 
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Now this claim was based upon the fact 

that there were four branches of the family, 

one of whom was represented hy deceased 

Gangumal, one by Michumal, one by the 

present appellant and the last by the other, 
defendants The dearned trial Judge held 

that the adoption of Michumal was „not? 
established; he held that each of the eight 

defendants owned a two anna share, that 

the plaintif Bhurasing, the transferee, was 

entitled to an eight annas share in the 

estate. He held, however, that tho present 

appellant’s father, Tekumal, had given his 

share to Michumal; that Michumal there- 

fore was entitled to a four anna share and 

the present appellant to noshare. It is 

against this finding that the present appeal 

has been brought. 

A preliminary point has been taken by 
the learned Advocate for respondent Mic- 
humal that this appeal should have been 
filed not in this Oourt, but in the District 
Court, Hyderabad. His argument is that 
the decision as to the share of appellant was 
given on an issue framed notin the First 
Olass suit but in the Second Olass suit. 
But it is clear that although separate issues 
were framed, the two suits were consolida- 
ted; only one judgment was given and only 
one decree was framed and the decree 
which has been filed with the present 
appeal is headed: ‘“Decree—In the Court of 
the First Class Sub-Judge, Hyderabad— 
Suit No. 18 of 1928,” and it is not disputed 
that Suit No 18 of 1928 was the Firat Class 
suit. Had this appeal been filed in the 
District Court, it must have been returned 
for proper presentation to this Court and 
clearly on consolidation of the two suits the 
consolidation must be considered as a lirst 
Class suit. It cannot be said because 
an isaue happened to be raised in the 
Second Class suit and not separately in the 
First Class suit that an appeal relating to 
the finding on this issue can be treated as 
an appeal from Second Class suit decree 
which in fact does not exist. An appeal is 
not an appeal against a portion of a judg- 
ment but it is an appeal against a decree, 
When there is one judgment and one decree 
clearly, neither the judgment nor the decree 
can be divided up into parts and separate 
forums cannot exist for appeals relating to 
particular findings given in one judgment 
and decree. We think, therefore, there is no 
force in this preliminary objection and that 
the appeal has been filed in the proper 
Oourt. 

On the merits of the appeal, the appel- 
lent clearly must succeed. He claims only | 
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a two anna share; this was admitted by all 
tbe parties to the suit and in fact the pre- 
sent contegding respcndent admitted that 
he had a much greater share. The learned 
trial Judge Las deprived him of this two 
anna share cn the ground that appellant 
fmade a statement ‘in the Court of the First 
Class Magistrate, Digri, in which he said 
that Le had given up his two anna share 
to Michumal. Clearly, if an eight anna 
share of tlis estate was valued at more 
than Rs. 5,000, a two anna share must be 
worth more than Rs. 100 and no transfer 
of this skare could be effected except by a 
registered instrument. Tte learned Advo- 
cate : for Michuma! concedes that his only 
title to the share of tle appellant is his 
steter.ent before the First Class Magis* 
trate, and on this his claim to the share of 
the appellant cannct be sustained. We must 
therefore allcw the appeal and vary the 
decree of the trial Court. The share of 
Michumal must be reduced frcm four annas 
to two annas and the present appellant must 
be ‘allowed the share of two annas. Res- 
pondent ‘Michumal must bear the costs of 
appellant in this appeal. 


D. Appeal allowed. 


ee 


_ ,. (MADRAS HIGH COURT 
Civil Appeal No. 145 and Civil Revision 
Petition No. 1302 of 1935 
November 18, 1937 
PANDRANG Row, J. 
KANNAYALAL— APPELLANT 
versus 

S. SUBBARAYA CHETTY AND otarrs— 
| RESPONDENTS 

Married Women's Property Act (III of 1874), s.6 
—Words used in policy of insurance leading to con- 
clusion that policy was for benefit of wife—Whe- 
ther to be deemed to be trust for benefit of wife under 
s. 6—Creditor of assured, if can claim assignment of 
policy in his favour. 

If the words found in the policy lead to the con- 
clusion that the policy was for the benefit of the 
assured's wife, then according to s. 6, Married 
‘Women's Property Act, it shall be deemed to be 
a trust and enure as such so long as the wife is 
alive. The wife will not be entitled to claim any- 
thin under the policy unless the event referred to 
in the policy happens, but the trust is brought 
into existence the moment the policy is taken out 
for the benefit of the wife. That being the case 
the trust attaches itself to the policy, from tha 
very moment of its birth, and the policy cannot 
thereafter be looked upon as available to the ore- 
ditors regardless of the trust imposed upon it. 
It is not therefore open to the creditor to treat the 
policy as being the property of his debtor and to 
Tequire an assignment of it and to compel the 
Insurance Company to acknowledge such an assign- 
ment, as valid and binding upon them a 
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Where therefore'the actual:words `“ fonthe ‘bene- 
fit of the wife ” are not found in the policy but it 
is therein stated that the amount of the policy 
should be paid to the assured at the expiry of “8 
certain period or be paid to the wife of the assured 
“in case he died earlier, there is a trust for the 
benefit of the wife and the creditor of the assured 
cannot claim anassignment of the policy in his 
favour. Abhiramevalli Ammal v. Oficial Trustee 
of Madras (1), relied on, Dinhat’ Hormasji “Vv. 
Bamansha Jamasji (2), referred to. : 

A. and O. R. P. against the order of the 
District Court, North Arcot, dated March 8, 
1935. 

Mr. P. Viswanatha Pyer, for the Appel: 
laat. 

Mr. V. S. Rangaswami Tyeng&r, for the 
Respondents. = EH : 

Judgment.—The appellant in this 
second appeal and the petitioner in the 
Kevision Petition are one and the same, 
the Appeal and the Revision Petition being 
alternative remedies purused for the same 
purpose, namely of getting the order of 
the District Judge of Vellorein O. M.A. 
No. 65 of 1934 set aside. That was an 
appeal from an order passed in an applica- 
ticn by the creditor of an iosolvent for the 
assignment ofa policy of insurance taken 
out by the insolvent in his favour. Res- 
pondent No. 2 in the petition was the Life 
Insurance Company and respondent No. 3 
was the wife of the insolvent debtor. The 
only question that had to be decided by 
the Courts below was whether the life policy 
in question, Ex. 1,contains a trust for the 
benefit of the wife, respondent No. 3, The 
verba ipsissima “the policy is for the 
benefit of the wife” are not to be found in 
the policy, but it is stated therein that 
the amount due on the policy should be 
paid to the assured, i. e. to respondent No. 1 
at the expiry of the pericd of 19 years, 
or to his wife cn the death of the accused 
if earlier, In these circumstances, the 
Subordinate Judge was of opinion that 
there was no trust for the benefit of the 
wife and allowed the petition. 

On appeal the District Judge came to the 
contrary conclusicn and allowed the appeal 
and dismissed the petition. Now the 
questicn for me to decide is whether the 
District Judge's conclusion is right. The 
Subordinate Judge distinguished the case in 
Abhiramavalli Ammal v. Official Trustee of 
Madras (1), by saying that in that case 
the question had arisen gnly | after 
the death of the assured whereas in the 
case before him the assured was alive. Heg 

(1) 55 M 171; 141 Ind. Oas. 680; A I R 1932 -Mad- 
290: re M LJ ll; 35 L W 338; Ind, Rul, (933) 
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also distinguished thecase in Dinbai Hor- 
masji v. Bamansha Jamasji 12), on the same 
ground. The District Judge was of opinion, 
however, that the Subordinate Judge was 
‘not right in distinguishing the present case 
from the earlier case. It was held by 
“Medawan Nair, J. in that case that the actual 
“words “for the benefit of the wife” need 
not-be in (he policy in order to attract the 
‘provisions of s. 6, Married Women’s 
Property Act, to any particular policy, and 
‘that if on a reading of the words used in 
the policy it appears that the assured 
“intended jp the event of his death that 
the policyeshould enure for the benefit “of 
his wife, then the policy may be deemed 
to be for ker benefit and brought within the 
‘purview of s. 6; in the particular case before 
him tHe prevision regarding payment was 
similar to the provisionin the present case, 
‘and it was Leld that the policy fell within 
s. 6, Married Women’s property Act of 
1874, as amerded by the subsequent Act of 
1923. 

The only other decision which appears 
‘to take the opposite view is Lalithambal 
Ammal v. Guardian of India Insurance 
Co., Ltd. (3), where the policy contained 
practically the same provision about pay- 
ment to the wife in case ske survived the 
insured before the policy became matured 
and it was held that there was no vested 
interest of the wife in the policy till the 
death happened and tbat the assignment of 
the policy made by the-insured was valid. 
The decisions, however, which were relied 
upon, namely In re Icakimidis Policy 
Trusts; Ioakimidis v. Hartcup (4), In re 
Fleatwcods Policy (5), and Cousin v. Sun 
Life Insurance Society (6), were all cases 
in which it was held that there was a trust 
in favcur of the wife. Where there is a 
trust, tte insured cannot deal with the policy 
as he likes. This is clear from the pro- 
‘visions of s. 6, Married Women’s Property 
Act. Once it is fourd that a policy of insur- 
ance effected by a married man on his own 
life was for the benefit of his wife, then 
the section says that it shall be deemed 
to be a trust and enure for 


(2) A IR 1934 Bom. 296; 152 Ind. Cas. 168; 58 B 
“513; 36 Bem. L R 608: 7 RB 130. 
_ (3) (1937) 1 M L J 735: 169 Ind. Cas, 481; A IR 
ane 645; (1937) M W N 3801; 45 LW 480; 10 
(4) (1928) 1 Ch. 403; 95 L J Oh. 24; (1925) W O 
a Rep. #3; 1931 T 796; 69 SJ 662: 41 TL R 
486, : 
(5) (1926), 1 Ch. 48; 95 L J Oh. 195; 1926 WO & 
Ins, Rep. 1;.135 L T 374. 
(6) (1933) 1 Obh 126; 102 L J Oh. 114; (1933) W 
0. & Ins. Rep. 164; 148 L T-101;49T L R12. 
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the benefit’ of the wife according to the 
interest so expressed and shall not, so long 
as any object of tte trust remains, be . 
subject to the control of the husband or 
to his creditors or form part of his estate. 
The section also indicates | the 
person to whom #n such a case the su 

secured by the policy has to be paid, namely 
the official trustee. The only way in which 
a policy of this kind can be attacked 
bya creditor is by proving that it was 
effected for the purpose of defrauding the 
creditors. - No such attempt has been made 
in this case. I am of opinion that if the 
words found in the policy lead to the 
eonclusin that “the policy was for the 
benefit of the assured’s wife, then aacord- 
ing to s. 6, Married Women's Property 
Act. it shallbe deemed to be a trust and 
enure as such so longas the wife is alive. 
This does not mean of course that the wife 
is entitled to claim anything by virtue of 
the above trust straightaway. The benefit 
which accrues to her ander the trust will 
be subject to otLer conditions in the policy 
but the trust is impressed upon the policy 
from the moment the policy comes into 
existence, and it cannot, in my opinion be 
said thatthe trust comes into existence for 
the first time only after the event which is 
to determine the payment under the policy 
takes place. In other words, the wife will 
not be entitled to claim anything under the 
policy unless the event referred to in the 
policy happens, but the trust is brought 
into existence the moment the policy is 
taken out for the benefit of the wife. That 
being the case, the trust attaches itself to 
the policy, from the very moment of its 
birth, and the policy cannot thereafter be 
luoked upon as available to the creditors 
regardless of the trust imposed upon it. The 
position, therefore, in law is that there is a 
trust impressed on the policy in favour of 
the wife; at the same time it cannot be 
said tbat the insured kas no interest in 
the policy because in a certain event 
namely, after the expiry of 15 years from 
the date of the policy, the money there- 
under isto be paidto him if he is then 
alive, and ib is only in the event of his 
death within this period that the money 
could te paid to his widow if she is then 
alive, The policy thus constitutes property 
in which both the insured and his wife 
have aninterest. It is not possible to -say 
at present what that interest is because 
it is entirely dependent on the events 
above referred to. In these circumstancég 
it is not open to the,creditor to treat the 
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-policy as being the property of his debtor 
and to require an assignment of it and 

to compel the Insurance Oompany to 

- acknowledge such an assignment, as valid 
and binding upon them. For thess reasons 

„I am of opinion that the order passed by 
the District Judge wa® right and that the 

f application of the petitioner was rightly 
dismissed. The appeal and the revision 

petition are, therefore, dismissed with 

costs in the appeal. Leave to appeal is 

refused. 

N.B, Order accordingly. 





| RANGOON HIGH COURT 
Civil Revision Application No. 404 of 1937 
February 16, 1938 
Mya Bu, J. 
AH SU~—Appticant 
versus 


P, TARAWAY KAKA -— RESPONDENT 

Burma Rural Self-Government Act (IV of 1921), 
es. 2 th) (ii, 28 (D) (a)—“ Public market", what 
is—Whether there should be buildings constructed— 
Fee under s. 28 (1) (a)--Purpose of-—Civil Proce- 
dure Code (Act V of 1908), O. III, r. 1—Suit 
through agent-~Fact that he was duly authorised 
for-purpose of suit not shown by production of 
power-of-attorney or other evidence—Objection taken 
for first time in High Court—Held, it was mere 
irregularity not affecting merits of case. 

Public market msans any place belonging to a 
District Council or constructed, repaired, or main- 
tained out of a District Fund, where persons periodi- 
cally assemble for the sale of goods, live-stock or 
articles of food. To be a public market, a market 
need not necessarily bea building constructed, re- 
paired, or maintained out of a District Fund. Tt is 
sufficient ifthe place where persons periodically 
assemble for the sale of goods, live-stock or 
articles of food belongs to a District Council. [p. 
987, col. L] 

The fee leviable under s. 28 (1) (a), Burma Rural 
Self-Government Act, is not the rent charged for 
the use or occupation of a place or a building or 
a stall in a public market. The fee is levied for 
the right to expose goods or live-stock in the 
public market for sale. 

Plaintiff instituted a suit through an agent. But 
the fact that the agent was duly authorized to in- 
atitute the suit was not shown by the production 
of any power-of-attorney and had not been proved 
in eny other way. Objection was raised for the first 
time in the High Court; 

- Held, that it was no more than an irregularity 
which was not material for the proper adjudication 
of the case. f 

- ©. R. App, against the decree of the 
Township Court, Yenangyaung, in S.O. 8. 
No. 352 of 1937. 

Mr. Wellington, for the Applicant. 

Mr. Rahman, for the Respondent. 

Crder.—This is an application for 
revision under s. 25, Provincial | Small 


_Qause Courts Act, arising out of a suit 
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filed bythe petitioner, the holder of the 
license for the year 1$37-38 for the right 
to collect fee levied by the District Counci 
of Magwe for the right to expose goods 
for sale inthe Twingon Bazaar at Ye- 
“nangyaung. The facts of the case are that 
the District Oouncil of Magwe occupied 
certain areas for “Bazaars”; one of stich 
areas consists of 140 acres of land at 
Twingon. Besidesthe Bazaar buildings and 
other buildings constructed or maintained 
out of the District Fund, there are buildings 
or houses in that area which are occupied 
by stalls. The defendant was æt all times 
material tothis suit occupying, one of the 
compartments in one of the latter buildings 
where he opened a tea shop. The petitioner 
having bought the license for the right 
to collect the fees from the _ stall-holders 
for the year 1937-38, demanded of the 
respondent for payment of the fee but 
in vain, the result being the petitioner's 
institution ofthis suit. In instituting the 
suit he did so through one U Po Thet 
who described himself as the agent of 
the plaintiff. The suit was styled as ‘a 
suit forrecovery of stall rent, Rs. 7-4-0," 
which was the amount due calculated at 
the rate of two annas per diem. The only 
part of thedefence which it is necessary to 
consider at this stage is the respondent's 
deni 1] that the petitioner was entitled to any 
fee from him. 

Toe ground upon which the defence is 
based is that the. house or the building 
where the respondent holds his stall is not 
a public market within the meaning of 
8. 2 (h: (it), Burma Rural Self-Government 
Act, 1921. This defence is based not only 
upon the fact that the building was not 
one constructed, repaired, or maintained 
out of the District Fund but also upon the 
allegation thatthe site of that building 
dces not fall within the area held by the 
Magwe District Council as a public market, 
This allegation, however, is controverted by 
the’ evidence of the Secretary of the Dis- 
trict Council. ‘The evidence is to the effect 
that the map, Ex. O, shows the area occu: 
pied by the District Council for the Twin- 
‘gon Bazaar which area on an enlarged 
scale appears inthemap, Ex. A, showing 
besides the buildings constructed, repaired 
or maintained out ofthe District Fund 
those not so constructed, repaired, or 
maintained and that the building No. 18 in 
which the respondent has his tes shop falls, 
within the area marked out as the Bazaar 
area. The learned trial Judge has also: 
found, although he has not expressed his 
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finding in a direct manner, that the building 
is standing on the Bazaar land. In my 
opinion, the fact that the building in 
question stands within the area shown in 
the map, Ex.0, asthe Twingon Bazaar 
area has been established 
doubt. The learned trial Judge's ground 
‘fordimissing the suit is that as the build- 
ing belonged to a private individual and 
is not one constructed, repaired or maintain- 
ed out of the District Council Fund, 
it is not a public market within the 
Ineaning of s. 2 (h) (ii), Rural Self-Govern- 
ment Act. „Market és defined in s 2 (h) 
(i) as meaning : 

~- Any placeewhere persons periodically assemble 
“för the sale of goods, live-stock or articles of food” 
and s. 2 (h) (ii) defines a public market 
“as: 

“Any market belonging to a District Council or 


2 ed repaired, or maintained out of a District 
Fund.” 


“When these two definitions are read 
together, I find that public market means 
any place belonging to a District Counéil 
‘or constructed, repaired, or maintained out 
of a District Fund where persons periodi- 
cally assemble for the sale of goods, 
live-stock or articles of food. To be a public 
market, a market need not necessarily be a 
building constructed, repaired, or main- 
tained out of a District Fund. Itis suff- 
Client if the place where persons periodically 
assemble for the sale of gocds, livesstock 
or articies of food belongs to a District 
Council. 

In coming to his conclusion that the 
building in which the respondent keeps his 
tea-shop, not having been constructed, 
repaired, or matntained out of a District 
Fund isnct a public market, the learned 
Small Cause Judge overlooks the fact that 
accordir.gtothe definition ins. 2 (h) (ii) 

“a Market need not necessarily be a 
-building constructed, repaired, or maintain- 
ed out of a District Fund in order to bea 
public market, but where a market belongs 
-toa District Council it is a public market 
though not constructed, repaired, or main- 
tained outof a District Fund. A gcod 
deal of confusion of thought appears to 
have arisen by the use of the terms “stall 
-rent" to denote the fee leviable under s. 28 
(1) (aje It is not the rent charged for the 
use or occupation ofa place ora building 
‘or astallin a public market. The fee is 
‘levied ‘for the-right to expose goods or livé- 
stock -for tale. The right that the . licensee 

:obtained frem the District Council is the 

Tight of collecting the fee which is charged 
for the right to expose. goods or live-stock 
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for sale in the public market. The list of 
fees levied by the Distriet Council is 
contained in Ex.'B which enumerates not 
only stalls which require any , particular 
building or structure for its business but 
also those which do not require the main- 
tenance of any stractureor building for the’ 
purpose. ` 
On the merits of the case the decision of 
the learned trial Judge is wrong, as having 
proceeded upon an incorrect conception of 
what a public market is. The learned 
Advocate for the respondent has called my 
attention to the fact that the plaintiff sued 
not pérsonally but through U Po Thet who 
is described as the plaintiff's agent, but 
that U Po Thet was duly authorized agent 
for the institution of the suit was not 
shown by the production of any power-of- 
attorney and has not been proved in any 
other way. In these circumstances, the 
learned Advocate urges that the suit must 
be held as not validly instituted. In my 
opinion, this objection is too late. No 
objection was taken to this apparent defect 
in the written statement and it does not 
appear thatthe attention of the learned 
trial Judge was called toit at any stage 
of the proceeding in the trial Oourt. The 
objection was raised only after the petit- 
ioner’s Advocate has presented his case 
fully andin the course of the learned 
Advocate’s reply inthis Court. It is true 
that there is no note whateverin the record 
of the trial Court fo show that a power-of- 
attorney was produced and examined by 
is impossible to say 
whether the absence of such a note is due 
to the fact that no power-of-attorney was 
produced or examined or whether it was 
due to any omission on the part of the 
Court to makea note of the production 
and examination of such power. In any 


‘event, I do not consider that the effect is 


more than an irregularity which is not 
material tothe proper adjudication of the 
case. : P 

For the above reasons, I direct that thè 
decree of the Township Court ‘of. Yenang- 
yaung dismissing the petitioner's suit be 
set aside and that there be a decree as 
prayed for in the plaint with costs in both 


Courts. Advocste’s fee in this Court ig 


fixed at two gold mohurs. 


D. Decree set aside, 


‘988 


MADRAS HIGH COURT 
Civil Miseellaneous Petitions Nos, 3307 
to 3315 of 1937 
e January 26, 1938 
VENKATASUEBA Rao AND ABDUR 
Ragman, JJ. 
‘CHAVALI VELAY ¥A—PETITIONER 
versus 
PRESIDENT cr BOARD or COMMIS- 
SIONERS or HINDU RELIGIOUS 
ENDOWMENTS, MADRAS— 
4 RESPONDENT 
Civil Procedure Code (Act V of 1908), s, 110--Sub- 
stantial question of law — Question whether property 
waa gift to God or archaka service inam bésed upon 
construction of inam papers — Whether substantial 
question of law — Decision of question based upon 
` clear language of section — Substantial question of 
law, if involved—‘Decree’ and ‘judgment’, distinction 
—One decree comprising several decisions tn reapect of 
several subject-matiers—Decree, if should be regarded 
and entire. 
°° Where the question to be decided isone of fact, 
it does not involve any issue of law merely because 
documents which were not instruments of title or 
otherwieethe direct foundations of rights, but were 
really historical materials, have to be considered for 
the purpose of deciding the question, WaltMoham- 
mad v: Mohammed Baksh (2), followed. [p. 988, col, 2.] 
Where, therefore, the finding of the Court upon the 
question as to whether certaim property was gift to 
‘God or an archaka service inam, is reached upon the 
construction of inam papers, no substantial question 
‘law is involved. 
ofthe requirement of s. 70, Hindu Religious Endow- 
ments Act, is fulfilled by the notice being served upon 
the archaka on the ground that he was the de facto 
trustee. This view is based upon the clear language 
of the section itself and the question whether the 
requirement of s, 70 is fulfilled by giving notice to 
archaka is not a substantial question of law, [ibid. 
In connection with the High Court, the words use 
ins, 110, Civil Procedure Code, are “the decree”, 
whereas in regard to the lower Court, the expression 
is “the decision”. These two expressions do not mean 
exactly the same thing. Itis reasonable to hold that 
the Legislature employed two different expressions to 
convey two different ideas. lec 
comprise several decisions and each decision may 
relate to a distinct subject-matter. The oneness of 
the decree doesnot preclude the question being con- 
sidered, whether it comprises one decision or several 
decisions. When there are several decisions in res- 
pect of several subject-matters, the decree embodying 
those decisions should, not, by some fiction, be regard- 
ed as one and entire. Venkatasamy Chetty v. 
Sekkutti Pillai (8), followed. Babulal v. Siri Ram 
; relied on. ' 
Oe where the High Oourt excluded two items 
out of the five, held by the lower Court to belong to 
the deity, on the ground that they were not comprised 
in the grant, the High Court’s decree must be treated 
as having affirmed the lower Court's decision in 
regard to three items and reversed itin regard to the 
remaining two. 


O. Misc. Ps, for leave to appeal to His 
Majesty in Council against the Judgment 
of High Court, dated January 22, 1937. 

Mr. V. Rangachari, for the Petitioner. 

Mr, K, Subba Rao,,for the Respondent. 
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A single decree may ` 
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e y : A 
Venkatasubba Rao, J.—These are peti: 
tions for leave to appeal to His Majesty-in- 
Council (the judgment to be appealed from 
is reported in H. R. E. Board v.. Koteswara 
Rao (1). All of them excepting one may 


“be easily disposed of. The question raised’ 


in each case is whether the property was a 
gift tothe God or was an archaka ‘sewice 
inam. The point turned upon the effect of 
the inam proceedings and it was held in an 
affirming judgment, upon a construction of 
the various inam papers, that the gifts were: 
intended for the deity. That the property 
in each case is of the “requisite value under 
$ 110, Oivil Procedure Code, is not disputed. 
The High Court's decision beitg an affirm- 
ing one, the only poinb that arises is whether 
the proposed appeal involves some sub- 
stantial question of law. The finding here 
was reached, as already stated, upon a con- 
struction of the inam papers and no ques- 
tion of the law was raised. 

“Wheres the question to be decided is one of fact, 
it does not involve any issue of law merely because 
documents which were not instruments of title or 
otherwise the direct foundations of rights, but 
were really historical materials have to be consi- 
dered for the purpose of deciding the question: 
Wali Muhammad v. Muhammad Bakhsh (2).” 

Following this decision, I must hold that 
the question whether the gift was to the 
God or not, does.not, in the circumstances, 
involve any substential point of law. .A 
subsidiary question was raised in the 
appeals whether the requirement of s. 70, 
Hindu Religious Endowments Act, was 
fulfilled by the notice being served upon 
the archaka on the ground that he was 
the de facto trustee. The answer given in 
the aflirmative was based on the clear 
language of the section itself. We under- 
stand that tbis view has been taken by at 
least three Benches of this Court, and this 
being so, it is hardly proper to treat the 
appeal as involving a substantial question 
of law. As regards the remaining petition, 
which relates to C. M. A. No. 125 of 1934, 
different considerations apply. (The judg- 
ment on this part of the case is reported in 
H. R. E. Board v. Koteswara Rao (1) 
already cited, at p. 595*.) The archakas 
claimed title to five plots bearing five 
distinct survey numbers. As in the other 
cases, so here the High Oourt agreeing with 


(1) 46 L W 587; 176 Ind. Cag. 423; A IR 1937 
Mad. 852; (1937) 2M LJ 413; (1937) M W N 1039; 
l1 R M85. 

(2)11 L 199; 122 Ind. Oas. 316; A I R 1930 P O 91; 
57 IA o6; (1930) A L J 292; Ind, Rul. (1930) P O 121} 
31 P LR 115; 31L W 321; 32 Bom. L R480; 550 L 
J 518; 59 M LJ 54 (P 0). 

. Page of 46 L. W.—{[Ed.] 
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the ‘lower Court held that under the grant 
the archakas possessed no beneficial interest. 
But as to what the grant comprised, the 
lower Court made a mistake due to 
inadvertence, and that mistake alone 
the High Court rectified. The result was 
that’ out of the five items held by the 
lower Court to belong to the deity, 
the High Court excluded two of them on 
the ground that the grant did not comprise 
them; to this extent the decree of the 
lower Court was variegl. 


The proposed appeal by the archakae 
relates to tht three items as to which the 
High Court's decree hes affirmed the lower 
Court's decision. It is contended that the 
decree passed by the lower Court is single 
and indivisible and that the decree of the 
High Court which has not affirmed it in its 
entirety cannot be regarded as an affirming 
decree. In a recent case heard by Cornish, J. 
and myself, a similar contention was raised 
which we refuted in a considered judgment. 
The point was elaborately discussed there 
and it is unnecésgary to repeat the reasons 
which led us to the conclusion that the 
oneness of the decree does not preclude the 
question being. considered whether it 
comprises one decision or several decisions: 
Venkatasamy Chetty v. Sekkutti Pillai (3). 
The matter was discussed from the point 
of view first, of the case comprising several 
«subject matters: and, secondly, 


I putin the judgment, delivered by me, 
weveral typical cases in order to show the 
ancmaly that would result, should the con- 
tention based on the singleness of the 
decree be allowed to prevail. The argu- 
Ment amounts to this: that when a decree 
is on its face single, it would be wrong to 
divide it up into paris. If this be correct, 
it would logically follow that when a decree 
deals with several alienees as frcm a Hindu 


widow, it should be -treated as: a single- 


decree within the meaning of s. 110. This 
view was put forward but repeatedly re- 
pelled in several decisions such as Vaithi- 
linga Mudaliar v. Srirangathanni (4) and 
Thayaramma v. Varadacharyulu (5). In a 
Oaleutta case, the learned Judges speak of 
“the enormity of the opposite view.” : 
Bibhuti Bhushan Dutta v, Sree Pathi Dutta 


(3) 71M L Y 580; 166 Ind. Cas, 251; AIR 1936 
Mad. 881; 1 LR 1937 Mad. 121; 44 L W 535; (1936) 
MW N1051;9 R M351, 

(4) 42 M228; 49 Ind Oas, 434; A 1 R 1919 Mad. 275; 
36MLJ119. | A 

(5) A IR 1929 Mad. 627; 123 Ind. Cas, 344;,.Ind; Rul, 
41990) Mad, 488. Í i 
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of there- 
being claims against several defendants, ' 


bad 


(6). In Venkatasamy Chetty v. Sekkuti 
Pillai (3), already cited, two pgcpositions 
were deduced as flowing from certain de- 
cisions of the Judicial Committee : first 
when there 
comprised in the lower Court's decree, each 
should be regarded separately for deciding 
whether the High Court's decree is an 
affirming one or not under s. 110, although 
in some cases the question whether the 
lower Ccurt's decree consists of one subject- 
matter or several subject-matters may pre- 
sent some difficulty ; secondly, as regards 
the subjectematter to which the proposed 
appeal to the Privy Council relates, it 
makes no difference whatsoever whether 
the lower Oourt’s decision has been varied 
to the prejudice of the applicant or in his 
favour. 

Turning to the facts here, there can. be 
no doubt that the excluded items stand on 
a footing different from the rest, and the 
High Court's decree must be treated as 
having affirmed the lower Court's decision 
in regard to three items and reversed it in 
regard tothe remaining two. A careful 
reading of the relevant provisions will, in 
my opinion, dispel all difficulty. Sec- 
tions 109 and 110, Civil Procedure Code, 
deal with the matter under consideration 
and must be read together. To quote the 
material words: (1). An appeal shall lie 


to His Majesty in Council from any decree - 


passed in appeal by a High Oourt (s. 109) 
(2) Where the decree appealed from 
affirms the decision of the Court immediate- 
ly below the Court passing such decree, 
the appeal must involve some substantial 
question of law (s. 110). The contention 
put forward misses the significance of the 
two different expressions employed in these 
provisions. In connection with the High 
Court, the words used are: ‘the decree”, 
whereasin regard tothe lower Court, the 
expression is ‘the decision” I fail.to sea 
why these two expressions should be held 
to mean exactly the same thing. It is reason- 
able to hold that the Legislature employed 
two different expressions to convey two 
different ideas. A single decree may com- 


prise several decisions and each .. 
decision may relate to a distinct 
subject-matter. It isall the more necese _ 


sary that this distinction should be kept in 
view, as by ignoring it, several anomalies 
would result as already shown. As vbserved 
in my judgment in Venkatasamy Chetty v. 


(6) 62 0257; 154 Ind. Cas,1072; A IR 1935 Cal, 146; ` 


38 O WN 1174;7 RO 551, 


are several subject-matters ` 
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Sekkuttt Pillai (3), cited above : 


“As a question of construction, we failtosee why 
when there gre several decisions in respect of several 
subject-matters, the decree embodying those decisions 
should, by some fiction, be regarded as one and 
entire.” 

After again considermg the matter very 

* carefully, [see no reason to depart from 
this view. It may be mentioned that this 
decision has since been followed in Babu- 
lal v. Siri Ram (7). In the result, leave is 
refused and the petition in O. M. A. No. 
125 of 1934 also is dismissed. The applic- 
‘ant will pay the respondents costs sin all 
the petitions. We fix the Advocate's fee 
in O. M. P. No. 3311 cf 1937 at Rs. 60 and 
in each of the remaining eight petitions 
at Rs. 30. 

‘Abdur Rahman, J.—While the case 
was being argued, I was placing a gram- 
matical construction on the wordings of 
s. 110, Civil Procedure Code, and was 
inclined to the opinion that if a decree 
passed by the High Court modified the 
decision of the Subordinate Court in any 
respect, a party would be entitled to get 
leave to appeal to the Privy Council as 
long as the subject-matter was of the 
requisite value; and that it was unnecessary 
for him toshow that a substantial question 
of law was also involved in the case. In 
view of the fact, however, that there were 
a fairly large number of decisions of 
‘various High Courts taking a different view, 
I was not quite confident of the interpre- 
tation ‘which was being placed by me, 
I had assumed of course that the word 
“decision” used in s. 110 was employed 
by the Legislature to express tae deci- 
ion of the entire suit. Toa certain extent, 
1 was relying on the interpretation placed 
on that word by their Lordships of the 
Privy Council in Tassaduq Rasul Khan v. 
Kashi Ram (8). On a further considera- 
tion and after some discussion with my 
learned brother, I had to alter my opinion 
and fall in with his view, which he has 
now expressed in his judgment, to the 
effect that the word “decision” employed 
in s. 110 could be reasonably construed 
only in the manner suggested by him. I 
am still of the opinion thatif the word 
“decree” had been used in the section in 
place of the word “decision”, the interpre- 
tation placed by me initially would pro- 
bably be the eorrect one. But having 
regard to the fact that a permission for 
appeal to the Privy Oouncil was being 

1937) Lah. 268; 172 Ind. Cas, 808; AIR 
19 P ah 713; PL RS ORL 30, O 
(8) 25 A 109; 30 I A 35; 8 Sar. 337 (P 0), 
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Ledged in by several qualifications I 
had to agree that the word ‘decision’ must 
have been employed by the Legislature 
to convey something different from either 
a judgment or a decree. The decree 
may comprise a number of decisions in 
respect of various subject-matters which: 
may have been permitted by the CiVil. 
Procedure Code to be joined in one suit 
and if the decision of every subject: matter, 
can be called a decision of that subject 
matter, there is no reason to hold that the. 
decision must necessatily be taken to cover 
the decision of all the subjéct-matters 
involved in a suit. I would, therefvure, 
agree with the order proposed by my 
learned brother. f 

N.B. Leave refused. ` 


CALCUTTA HIGH COURT i 

Criminal Revision Petition No. t040f 1938 - 

December 16, 1938 ; 

BARTLEY AND HENDERSON, JJ. | 

Sheikh BADAL ALI—AGO0USED—PRRPITNIONER 

versus : ; 
EMPEROR—Opposite PARTY 

Criminal Procedure Code (Act V of 1898), s. 539-B- 
— Local inspection—Memorandum of observation 
shouid be recorded immediately. 

The Magistrate had to determine whether he was- 
prepared to accept the evidence of identification; 
the defence being that the case was one of mistaken’ 
identity. He visited the spot one -evening:and came’ 
to the conclusion that there was sufficient light to 
enable anybody to mark closely the features of a 
stranger. He assumed that the condition of the 
light and atmosphere were the same on the night 
that he went to..the spot as they were atthe time 
of the occurrence. The Magistrate did not, however, 
record a memorandum of his observations upon 
which he based his decision : ‘ 

Held, that the Magistrate had gone beyond the 
scope of s. 539-B of the Oriminal Procedure Uode. 
Human memory being what it is, it was very dith- 
cult to place any reliance upon what the Magis- 
trate found, unless a memorandum had been made 
almost immediately. Such local inspection could not,’ 
therefore, be made the basis of conviction. 


Mr. Sudhanshu Sekhar Mukherjee, for th® 
Petitioners. i 

Mr. D. N. Bhattacharjee, for the Orown. 

Henderson, J.—The petitioner who is a 
constable attached to the Oalcutta Police 
has been convicted of extortion by the, 
learned Chief Presidency Magistrate. He 
then obtained this Rule on grounds Nos. 1 
and 4 attached to the petitiog. At the 
hearing Mr. Mukherjee stated that ground 
No. 1 was based upon a misapprehension ` 
and he only pressed ground No, 4 which is 
in these terms ; i i 

“For. that the order complained of is based on 
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inadmissible évidence, e. g., the Magistrate's experi- 
ment and the Police report.” i 

it would have been simpler to say that 
the Magistrate’ had contravened the provi- 
sions of s. 539-B, Criminal Procedure Code. 
What happened was this: The Magistrate 
ad to determine whether he was prepared 
to aœcept the evidence of identification, the 
defence being. that the case was one of 
mistaken identity. He visited the spot one 
evening and came to the conclusion that 
there was sufficient light to enable anybody 
tomark closely the fgatures of a stranger. 
Now it is tid down in s. 539 B, Criminal 
Procedure (Jode, that local inspection maf 
beheld for the purpose of properly appre- 
ciating the evidence.” It is also laid down 
that the Magistrate shall, without unneces- 
sary delay, record a memorandum of 
relevant facts observed at such inspection. 
This learned Magistrate did not record & 
memorandum `of the observation upcn 
which his decision is based. He did not 
note at what distance he was able to see on 
the night in question. We have before 
pointed out the necessity of complying with 
this. provision because, human memory 
being what it is, it is very difficult to place 
any reliance upon what the Magistrate 
found, unless a memorandum has been 
made almost immediately. 
.. This, Lowever, is a minor matter. The 
real difficulty is that the learned Magistrate 
has gone beyond the scope of s. 539 B of 
the Gade. 
the’ light and atmosphere weré the same oh 
the night- that he went tothe sp:t as they 
were-at the time of the occurrence. Unless 
there is. evidence on the point, the whole 
argument must be fallacious. ‘Then again 
it is very dangerous to say that because a 
Magisirate who might have very. good 
sight, strongly developed powers of obser- 
vation, etc. is able to see certain things, 
other persons, whose powers may not be so 
well developed, may be able to do şo, 
Inasmuch as this local inspection has been 
made the basis of the conviction, the only 
course- open to -us is to order are-trial. We 
accordingly make the Rule absolute, set 
aside -the conviction of the petitioner and 
the sentence passed upon him and direct 
that the petitioner be re*tried by some other 
Magistrate. The petitioner must surrender 
to his bail. 

Bartley, 4.—I agree. 
De 

























Re-trial ordered. 
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He assumes that the cond.tion. of: 
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BOMBAY HIGH COURT: 
Second Civil Appeal No. 208 of 1936 

September 9, 1938 e 

` BBAUMONT, O. J. . 
JANARDAN GOVIND MAHALE—, 

PLAINTIF¥— APPELLANT 
versus 
VENKATESH WAMAN SHENVI 


: AND OTHERS— DERENDANTS— RESPONDENTS. 
.-Boidence Act (I of 1872), 3. 92, Proviso (1)—Facts 
which may be proved under proviso, if can be pleaded 
by way of defence—Mistake common to all parties— 
Remedy—Unilateral mistake, if can serve as defence 
under Ryoviso (1)—Deed—Construction — Document 
giving definite description of survey number by 
reference to acreage and assessment—Indejinite refer- 
ence to rent—Such reference, whether controls specific 
figures as to acreage and assessment; : ‘ 

There is nothing in the Proviso to s. 92, Evidence 
Act, to suggest that the facts which may be proved - 
under that Provisocan only be proved in support of a 
claim to which those facts give rise, and such facts may ` 
be pleaded in Indja by way of defence only. Dagdu 
v: Bhana (1), followed. 

The validity of every contract depends on the, 
presence of the animus contractendi, the intention to | 
contract. When a written contract is challenged on ` 
the ground of mistake common to all parties, the 
remedy is rectification, because in such a cage the 
parties have entered into an agreement, as to which 
their minds were at one, but in reducing the agree-. 
ment to writing a mistake has been made, and the’ 
written instrument does not give effect to the agree- 
ment which the parties actually entered into. All 
that the Court has todo in such a case is to rectify 
not the contract but the document embodying it, and 
put that document into such a form as to carry out 
the contract which the parties really entered into. 
Where there isa unilateral mistake, the, positionis : 
Uifferent, because in that case there is;in fact, no 
contract. The minds of the parties were not at one: - 
one intendéd one thing, and the other intended some- . 
thing else, and ifany relief can be granted, it must 
be rescission, But at that point the rule of estoppel, . 
which is-part-of the law of evidence, steps in.: 
Therefore, if one is dealing with a case of unilateral . 
mistake, it is by no means every mistake of sucha 
nature which would give rise'to a claim to relief and 
serve as a defence under Proviso(1) to s. 92, Evidence : 
Act, mils i 

Where a document contains a definite description | 
of a certain survey number by reference to acreage ‘ 
and’ assessment and only a somewhat indefinite > 
reference to the rent of that survey number combined, ; 
with other suryey numbers, it would be difficult, as - 
matters of construction of the document, to say that 
the reference of rent controls thé spécific figures as’ 
to acreage and assessment. : 


S. C. A. from the decision of the District 
Judge, Kanara. at Karwar, in .Appeal. 
No. 185 of 1933. ; : 

Messrs. G. P. Murdeshwar and R, A. 
Mundkar, for the Appellant. 

Messrs. D. R. Manerikar and D. D., 
Yennemadi, for Respondents Nos. l, 2 and. 
3, respectively. sa 

Judgment.—Tris is a second appeal 
from the District Judge of Karwar. The. 
plaintiff is suing -for a certain property. 
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which .forms parb of survey No. 145, and 
his title is derived under a partition deed 
made in the year 1921, which is Ex. 35. 
The partition was between the predecessors 
of the plaintiff and of defendant No. 1, and 
¿wo other persons, andeunder it survey 
"No. 145 was allotted to the plaintiff, and 
survey No. 143 was alloited to defendant 
No. 1. Both those survey numbers were 
described by reference to acreage and 
assessment, and it is not disputed that the 
suit property was comprised in survey 
No. 145 according to the acreaga and 
assessment given in the partition deed. 
Therefore, prima facie, the plaintiff is entitl- 
ed‘to succeed, but the defendant gave 
evidence, the effect of which was to show that 
all parties to the partition deed in fact 
intended that the suit property should be 
included in survey No, 143, and that its 
inclusion in survey No. 145 was a mistake. 
The question of law on this second appeal 
ig whether that evidence was admissible, 
ot whether the parties are bound by the 
terms of the document. 
Evidence Act, when the terms of a contract 
have been reduced to writing, no evidence 
of any oral agreement could be admitted as 
between the parties to such contract for the 


purpose of contradicting, varying, adding. 


fo, or subtracting from, its: terms. Then 


is in these terms: nid 
poeh facty.may be proved which would invalidate 
any document, or which would entitle any person 
to.any decree.or order relating thereto; such as 
fraud, intimidation, illegality, want of due execu- 
tion, want.of capacity in any. contracting party, 
want of failure of consideration, or mistake in fact 


or. law.” P 

‘In the trial Court, the learned Judge took 
the view, that there was in the description 
of survey No. 145 a latent ambiguity 
because he thought that, though the refer- 
ence to the acreage and assessment was 
appropriate to survey No. 145, the reference 
to the Tent was not; accordingly: he consi-. 
dered that he could let in evidence to 
show which was the governing port of the 
description. I doubt whether tnat principle 
is applicable, because we have a definite 
description of survey No. 145 by reference 
‘to acreage and assessment and only a some- 
what .indefinite reference to the rent of 

that survey number combined with other 
` sarvey numbers, and I think it would be 
difficult, as matter of construction of the 
document, to say that the reference to rent 
controls the specific figures as to acreage 
and assessment. In, my opinion, if the evi- 
dence is to be admitted, it must be under 
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Under s. 92, 


there are certain Provisos, of which the first - 
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Proviso 11) tos. 92. Under English Law, if 
a defendant is contesting a claim’against 
him based on a written document and 
challenges the document on the ground 
that it was based on fraud or mistake, it- 
is, in my opinion, necessary for him fo 
counter-claim either for rescission ore repti- 
fication, and unless he adopts that course, 
the document would take effect according’ 
to its terms. But, as was pointed out by 
this Court in Dagdu v. Bhana (1) there is 
nothing in the Proviso to s. 92 to suggest that’ 
the facts which may be proved under that. 
Proviso can only be proved in support of a 
claim to which those facts give rise, and 
such facts may be pleaded in this country 
by way of defence only. As‘ the learned’ 
Chief Justice pointed out, the procedure’ 
in the Mofussil Courts does not admit of: 
counter-claims. I am bound by the decision: 
in Dagdu v. Bhana (1) and the question. 
therefore is whether the facts which were’ 
given in evidence in this case are such as 
would invalidate the document, if a claim 
to invalidate it were made. 


The suggestion in this case is that the 
document was founded on a mistake. Fraud 
is riot alleged, and it is, of course, not every 
mistake in a document which would invalidate 
it. The validity of every contract depends on.: 
the presence of the animus contractendi, 
the intention to contract. When a written. 
contract is challenged on thé. ground of, 
mistake common to all parties, the remedy, 
is rectification, because in such a case, the 
Partics have entered into an agreement, .as, 
to which their minds were at one, but in, 
reducing the agreement to writing, a mis-, 
take has been made, and the written instru- 
ment does not give effect to the agreement 
which the parties actually entered into, 
All that the Oourt has to doin such a case. 
is to rectify not the contract but the docu» 
ment embodying it, and put that document 
into such a form as to carry oul the contract, 
wifich the parties .really entered into, 
Where there is a unilateral mistake, the. 
position is_ different, because in that case, 
there is,in fact, no contract. The minds of. 
the parties were not at one; one intended. 
one thing, and the other intended somes- 
thing else, and if any relief can be granted,, 
it must be rescission. But at that point 
the rule of estoppel, which is part of the 
law of evidence, steps ia. In normal cases, 
a party who has entered iato a written 
contract and thereby represented to tha 
other parties to the document that he 


* (1) 28 B 420; 6 Bom. L R 126, 
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intends {o be bound by ‘tha terms thereof 
is hot entitled as against those parties to 
give evidence that in fact he intended 
something else. Unless that were sc, there 
would be no finality in written contracts. 
Therefore, ifoneis dealing with a case of 
unilateral mistake, it is by no means every 
mistake, of such a nature which would give 
rise to a claim to relief and serve as a 
defence under Proviso (1) to 8.92. In the 
present case, I think the learned Judges in 
the lower Courts had noi very clearly in 
their minds the distinction in law between 
a ‘common® mistake and a unilateral mis- 
take, but as Lrezd the judgments of both 
the lower Courts, I think they really hold 
that the mistake wis one common to ‘all 
parties. The learned District Judge in 
appeal says quite clearly that he is satisfied 
that the plaintiff never for a moment sup- 
posed that he was getting the suit property 
as part of survey No. 145. I think that in 
effect the finding is that there was common 
mistake, and if that is so, the evidence 
would found aclaim for rectitication of the 
contract. In my opinion, therefore, the 
evidence was admissible under Proviso (1) to 
8. 92. The appeal is, therefore, dismissed 
with costs. 

8. Appeal dismissed. 
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: ` PRIVY COUNCIL 

Appeal from the Cours of Appeal for 

: British Columbia ` 

October 17, 1938 
Lorp Atkin, Loen THANKBRBTON, 
Lorp RUSSELL or KitLowgn 
_Torp Rooug and 81g Lyman Poors Durr 
(CHIEF J UaTiog of Oanapa) 
MICHAEL BURNS—Appsetiant 
versus 

MABEL BURNS—Responpgnt 

British Columbia Administration 
Chap. 2, 3. 127 -(4j—Alberta Intestate Succession 
Act 1928, Chap. 17,8, 19 (1)—“Living in adultery " 
—Statutory forfetture—Burden of proof. 

Even if it be established that the wife had left 
the husband and had been living in adultery prior 
to the husband's death, the burden of proof is not 
ehifted. and it is not for the wife to prove that the 
adulterous life had not existed at the time of the 
husband's death, 

Section 127 (1) of the “British Columbia Adminis- 
tration Act, 1925, Chap. 2, which provides as fol- 
lows :—“ lf a wife has left her husband and i3 
living in adultery at the time of his death, she 
shall take no part of her husband's estate", does not 
apply even when the wife had left tne husband 
and had lived in adultery prior tu the husband's 
death, if she was not living in adultery at the 
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time of his death. It is for the party invoking ` 


forfeiture to prove the facts necessary to establish 
the ‘statutory forfeiture 


Mesers. Cyril Radcliffe, K. C. and C. P. 
Slade, for the Appeliaut. . 

Mr. W. B. Farris, K.C., forthe Respon-: 
dent. . 


Lord Thankerton.—The appellant, 
who is plaintiffin the action as adminis- 
trator of the estate of Dominic Burns,, 
deceased, and in his own right, appeals, 
from a judgment of the Court of Appaal. 
fur British Oolumbia dated January 11,° 
193s, affirming the judgment of Robertson, J.. 
dated May 20, 193:, which dismissed the’ 
appellant's action against the’ respondent 
as administratrix of the estate of James 
Francis Burns, deceased, and in her own 
right, in which the appellant sougat. re». 
vocation of the grant, whereby lettera of: 
administratioa of the estate of James Fran- 
cis Burns. issued out of the District Ovurt i 
of the District of Southern Alberta were' 
re sealed in the Province of British 
Columbia on September 22, 1933, and 
sought a grant of administration of tke’ 
estate of James Francis Burns to the ap-' 
pellant, an uncle of the deceased, as his: 
next-of: kin. ' ne: 

Dominic Burns, a brother of. the appel-: 
lant and an -uncle of James Francis Burns, ' 
died on June 19, 1933, intestate and with-- 


$ 


“ out issue, and domiciled in British Oolum-: 


bia. James Francis Burns then became 
entitled to a share ofthe estate as one ' of | 
the next-of kin. The appellant was granted * 
letters of administration of the estate of. 
Dominic Burns on July 19, 1934. obs 

James Francis, Burns’ being then’ 
d miciled in the Province of Alberta, died ° 
at Calgary on December 31, 1935, intestate , 
and without leaving issus. The respondent, . 
as-his widow, was appointed administra-: 
trix of his estate by letters of adminis-: 
tration issued: out of tne District Court of, 
the District of Southern Alberta on April 
25, 1936, which were re sealed in British- 
Columbia oa September 22, 193. There-: 
after the respondent instituted proceedings,. 
as lawful widow and adminaistratrix of her 
husband’s, estate, for an account from 
the appellant of his administration of the’ 
estate of Dominic Buras, waich was of 
considerable amount, and these proceedings 
were held over to enable the appallant to 
bring the present action. | ; 

The appellant based his claim for re- 
vocation of the re sealing of the letters of. 
administration granted to the respoadent 
ontwo separate and alternative grounds, 
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viz. . (1). thak at the. time when the respon- 
dént and James Francis Burns, on March 
22,1923, wentthrough aform of marriage 
at Vancouver, the respondent was the 
lawful wife of one Melvin Stuart Huggins, 
who.is still living, and that, accordingly, 


the respondent is not the* lawful widow of - 


James Francis Burns, and (2) that at the 
titme-of the death of James Franéis 
Burns, the respondent had left him and 
wab then’ living in adultery and that she 
was hot entitled totake any part of her 
band’s estafe, by reason of the pro- 
visions of s.19(1) of the Alberta Intestate 
Suctession Act, 1928, Cap. 17 which is in 
identichl terms with s. 127 (1) of the 
Administration Act, British Columbia 
1925; Cap. 2 and provides as follows : 
SV fa wife has left her husband 
in‘ddulteiy at the time of his death,she shall take 
no.part of her husband's estate.” 


-Fhe first ground of the appellant raises 
a, question of fact as to the alleged marriage 


of the respondent to Huggins, and the 
Courts in Canada have concurrently 
found against the appellant, having ac- 


cepted the evidence of the respondent; 
despite, her cross-exsminaticn, on which the 
aprellant relied, no independent evidence 
of any such marriage having been sub- 
mitted by the appellant. Their Lord- 
ships -see no: reason for re-ccnsidering 
thesi. concurrent findings of the .Courts 
below.: ; e ; 


„The appellant, as regards his second 
ground, raised two questions of construc- 
tion, of the statute, and a question. of 
burden’ of proof. The findings of the 
trial Judge on this branch of the case are 
aë follows : y . 

“Now the facts in this case are that prior toher 
marriage to: Burns the defendant had lived in 
adultery with Huggins up to about 1919. There 
is nothing, toshow whather actions were between 
that dateand1923 when she married Burns with 
whom she lived for about three years and then 
separated, It is shown that she had a child in 
1931. lt is also shown that she went into a mental 


hospital in1934 and continued there until 1935. 


and that she was suffering from neuro-syphilis. 
There is nothing to show whenshe became infected 
with the disease mentioned or by whom she was 
infected; in fact it” might have been hereditary. 
There is nothing to show any improper conduct 
on her part since she left the hospital.” 


+. The appellant maintained, in the first 
place, that if the wife had left the husband 
and had lived in adultery prior to the 
husband's ‘death,-the statute would apply, 
even though she was not living in adultery 
at. the time of his death. Their Lordships 
find it difficult to take this contention 
seriously, and their -Lordships agree with 
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the trial Judge that 
exactly whatis says, 
state of affairs existing atthe death of 
the husband.” 

The appellant-next maintained that if it 
be established thatthe wife had left tha 


husband and had been living in adultery . 


prior tothe husband's death, the burden of 
proof was shifted and it would be for tht 
wife to prove that the adulterous 
had nct existed atthetime of the hus- 
band's death. Their Lordships are of 
opinion that this contention is equally 


untenable. It is for th8 appellant to prove ,. 
the . 


the facts necessary to establish 


“the statute means 
and that it theanga : 


life. ` 


statutory forfeiture. As the learned trial 


Judge siates, there must be evidence from,’ 
inference 
that tle wife was living in adultery at. 
the time of her husband's death, If, for < 


which the Court can draw the 
instance, association with aman cther than 
the husband was proved 


death, and 
to have been still continuing at the time 


of the husband's death, ihe Court might - 


to have been , 
adulterous during a period prior to the ` 
the association was proved -- 


find itselfin a pcsition to inferthat the. 


adulterous paturé of the association still 


continued, but the appellant's contention ` 


necessarily goes' far beyond this, as the 
facts of the present case admittedly afford 
no material for any such inference, since 
no such association -is-suggested to have 
been proved: to exist at the time of ‘the 
husband's death, or fora material period 
prior thereto. ‘ 

The appellant having ‘thus * failed ‘in 
his first two contentions as, regards the 
statutory forfeiture, he has failed to 
establish thatthe respondent was “living 
in adultery at the time of her husband's 
death,” and the forfeiture 
lt, therefore, 


becomes: unnecessary to 


consider the appéllant’s third” contenticn . 


which relatesto the construction of the 
words “Las left her husband” in the 
section, and their’ Lordships express no 
opinion on this matter. i 


yi 
st 


cannot apply. © 


The appeal fails, and their Lordships 


will humbly advise His Majesty 


that ‘it. 


should be dismissed with ccsts and that the | 
judgment of the Court of appeal of British. 


Columbia sLould be affirmed. 
D. 


Blake & Redden.. ; 


Wr apa 
Solicitors for the Respondent.—Messrs. - 


Gard Lyell & Co. 


Appeal dismissed. `` 
Solicitors for ‘the Appellant.—Messrs. - 
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MAOKLIN AND WassoopEw. JJ. 

JOTIRAM DALSUKHRAM-— APPELLANT 

ees VETSUS 

© vq BAI DIWALI-—RESPONDENT 

Hindu Law — Marriage — Payment at time of 
<aarriage — Contract between grown-up people— 
resumption — Form of marriage — Presumption— 


Caint implicit in unapproved form attaches even to 
widow's marriage if marriage contract discloses it 


~Suecession—Stridhan—Mayukha—Woman married. 


n unapproved form dying without issues—Succession 
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«© her technical’ stridhan—Her sister is postponed to 
s 


others’ son. 

“In dealing wifh the question of payment made at 
he time of marriage, it is fair to assume that a con- 
ract between fully grown-up people would naturally 
e brought about by freedem of action und choice 
nd with thefullest consciousness of their own in- 
rest. [p. 996, cols 1&2.) 


-When a marriage has taken place according to the 
is that it has taken 


Nindu Law the presumption 
Jace in an approved and not unapproved form. 
hakoor Deyee v. Rai Baluk Ram (i) and Hira v. 
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Manek ats malik or waras (owner or heir). So the: 
said Munek should after my death take all my pro- 
perties in her possession in full and independent 
authority and - should out of that perform my 
12 months’ death ceremonies and give after death 
gifts and dinner as she likes, and what remains after 
that Bai Manek shouldeenjoy or use or sell or , 
Mortgage or give away in gift or by will or , 
do whatever she pleases with it.” : 
. We agree with the learned trial Judge 
that the above words confer an unrestricted. 
and absolute estate of inheritance, Bai, 
Manek being made the malik or absolute 
owner of the estate. Bai Manek died 
intestate and her estate is now in ‘he 
possessi.n of her husband’s nephews, the’ 
defendants, who are also his reversioners. 
The plaintifs are the nephews of Bai 
Manek being her brother's sons, and they 
claim preferential right to succeed on the: 
ground that Bai Manek was married to her 
hustand in the asura form, and thatthe 
estate devised to her by her husband being 
technical stridhan according to the 


Vyavahara Mayukha, her heirs would be: 
the plaintiffs, the sapindas of her father; 
in preference to those of her husband. The: 
defendants have contended to the contrary.: 
The defence was real'y of a two-fold. 
character: first that the marriage was’ 
according to the customary natra form’ 
without payment of any bride price’ 
and that .the only payment made on the- 
occasion by the husband was fer the wife's 
palla; and secondly, that even if the pay- 
ment. was for bride: price .in reality, the- 
nearest heir alive and ent:tied.to succeed,’ 
being the sister of Bai Manek according to- 
the Mayukha, the plaintiffs have no right. to 
claim the estate. ; Z i 
Upon the contention as .to the form of- 
marriage, the presumption undoubtediy - 
would be in. favour of the approved and not: 
unapproved form: see Thakvor Deyee. v: 
Rai Baluk Ram (1) and Hira v, Hansji- 
Pema ‘2). The importance of the distinc- 
tion has been properly appreciated in the” 
Court below fer it has not been denied and - 
itis clear upon authority that under the’ 
Mayukha the form of tne marriage affects: 
the devolution of the stridhan of. an. 
issueless woman: see Bai Kesserbai v. 
Hunsraj Morarji (3). On the question of . 
the form of marriage, the learned trial. ` 
Judge has held that the payment of: 
Rs.. 1,000, which was admittedly made by - 
the husband, was not palla but bride price - 


| A : i 1 1A 139;10W R 3; 2 ; 31. 
assage in the will which relates to the oo ae A an a i 
afd devise is in these terms; (2) 37 B 295; 17 Ind. Oas. 949; 14 Bom. L R- 


“If God wishes and I die, of whatever properties , 1182, . 
(8383 I A 176; 30 B 431; 8 Bom, L B 446 (P O). a 


Tansji Pema (2:, relied on. [p. 995, col. 2.] 
, The sacramental idea attending marriage among 
indus would apply with equal force toa widow's 
jarriage. There js no presumption that the eight 
ecognized forms of marriage have been intended to 
pply to the marriage of a maiden. The taint, im- 
licit inthe unapproved form does not attach so much 
d the ceremony as to the contract itself. Therefore 
‘Qer is no reason for holding that it cannot attach 
1 natra or widow's marriage if the marriage contract : 
iscloses it. [p. 999, col, 1.) i 
-Under the Mayukha the form of the marriage 
ects the devolution of the siridhan ofan issue- 
iss woman. Bai Kesserbai v. Hunsraj Moraryji (3), 
slied on. [p. 995, col. 2 j 4 ; 
Where a woman married in an unapproved form of 
Marriage -dies without leaving any issue, then in the 
«atter, of succession to her technical stridhan ac-, 
«rding to Vyavahar Mayukha, her sister is postponed 
her brother's son. : f 
:|Oase-law-referred to.]. 


Messts.G. N. Thakor and B. G. Thakor, 
jr the Appellänt. 

‘Messrs. H.C. Coyajee, M. B. Dave and P. A. 
Jhruva, for heirs of the Respondents No. 1 - 
nd Respondents Nos. 2 to 4. 

Wassoodew, J.—The question raised by 
is appeal from the decree of the First 
‘lass Subordinate Judge of. Ahmedabad 
élates to the succession to the estate of one 
fai Manek, the widow of Somnath Pana. 
hand. Bai Manek died childless on June 
4, 1933, leaving considerable property 
vhich had been devised to her under the 
ill of her husband dated March 26, 1921. 
¢ has not been seriously disputed in this - 
wpeal that the will conferred an absolute 
state on Bai Manek. The following 


ae 





aat- romain after. my death, I make my wife. Bai . 


. 
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piven to her brcther Khushal Ramji in 
consideration of his consenting to give his 


sister in marriage to Somnath. He accord- 
ingly held that the plaintiffs being the 


. nearer heirs to the stridhan as sapindas of 


a 


. 


the .deceased father of the woman were 
entitled to succeed in preference io her 
husband's sapindas, the defendants, 
Accordingly, a decree in terms of the prayer 
in the plaint was made in the plaintiffs’ 
favour. Against that decree the defendants 
have filed this appeal. Both sides have 
Jed oral as well as documentary evidence 
regarding the nature of the payment of 
Rs. 1,000 on the occasion of this marriage. 
The finding on that question is clearly 
decisive of the principal controversy in this 
case. Ordinarily, the question of the onus of 
proof in the circumstances would assume an 
academic interest. But the learned trial 
Judge thought that the plaintiffe’ oral evi- 
dence was necessarily weak, discrepant and 
exaggerated, and the defendants’ evidence 
no better. He therefore preferred to 
proceed upon the balance of probabilities. 
The judgment consequently is largely 
occupied by discussion of questions of 
credibility and probability to which the 
evidence gives rise. In considering that 
evidence we have throughout borne in mind 
the importance of attaching weight to the 
views of the learned trial Judge and also 
the circumstance that sò far as the principal 
issue involved is concerned, the onus is on 
the plaintiffs to establish their case by some 
thing more than grave suspicion. 

It may be noted that Bai Manek came 
from a family of Modh Ghanchis of Morvi 
State, and at the time of the death of her 
first husband she was between 26 to 28. 
She was living as a widow with her brother 
Khushal. It appears that she contracted 
her second marriage with Somnath when 
she was about 30 to 32. Her husband, who 
was a few years younger than herself, was 
residing at the material time at Ahmedabad 
where the contract of marriage took place. 
The actual marriage or natra was celebra- 
ted in Morvi on October 22,1902. It has 
been explained to us that widow re marriage 
in Gujarat is usuallly described as natra 
which by itself does not signify the form of 
the marriage. In the matter of rituals and 
ceremonies, however, it is apparent from the 
evidence, particularly of the priest (Gor) 
that the custom among the caste plays an 
important part. In dealing: with the ques- 
tion of payment, it is fair to assume that a 
contract between -fully grown-up people 
would’ naturally be brought about by 
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freedom ,of action and chocie and with the 
fullest consciousness cf their own interests. 
The story that the bride allowed her brother 
to be benefited under her marriage contract 
would therefore at any time stand in nged 
of careful analysis. It may be borne: im 
mind that the plaintiffs themselved ave 
no personal knowledge of the transaction, 
and it is to beexpected in such cases that the 
witnesses who come forward to support ap 
event which has occurred thirty years agc 
would be influenced by their own leanings 
and more or less partisans.. It is ‘a 
eircumstance of significance that all the 


Plaintiffs’ witnesses are the relatives of their 


mother, and there isnot a single witness 
coming from the side of their father, The 
principal witness was the mother’s brother 
Hargowan Gangaram (Ex. 70) who has 
apparently taken the leading part in thie 
litigation. The remaining witnesses are his 
relatives and connections, Dealing with 
Hargowan’s evidence (Ex. 70), it is curious 
that he possesses no information of Manek’s- 
family and her first marriage. [a his 
evidence he has laid emphasis on two 
controversial points in the case: first, that 
no contract of natra has ever been entered 
into in writing in his caste; and secondly». 
that when bride price is received according 
tothe Morvi State rules, two percentage of 
the amount is charged by the State from the 
party receiving ‘it. The importance of the: 
denial of the written contract lies in the 
fact that, according to the defendanis,. 
Hargowan had himself written out ‘the 
contract containing the terms of the natra 
and the amount which the bridegroom had 
agreed to pay before and at the ceremony. The 
defendants have relied upon that document 
as displacing the story of the plaintiffo 
for, according to them, the nature and 
character of the payment is expressly set 
out therein. That document, which is: 
Ex. 116 in the case, was put to Hargowan,. 
atd he has emphatically denied having 
ever written it. The other witnesses who 
came to support him both on the question 
as to the custom relating to con- 
tracts of widow re-marriage and also in 
regard to payment of bride price were his 
own mother-in-law (Ex. 74,) the latter's 
brother (Ex. 72), his wife's uncle (Ex. 71) 
and the plaintifs’ maternal aunt (Ex. 75). 
There is divergence of views gxpressed by 
these wilnesses as to the custom in question 
and having regard to the production at 
least of one written contract by the defen- 
dants’ witness Shamji (Ex. 10s), it must 
appear that-the Version of. Hargowan is not. 
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correct. Apart from the discrepancies in 
regard to particulars as to pryment and 
ithe circumstances which brought them 
together, itis noticeable that these witness- 
leb have confessed their ignorance as 
regards several details which their. supposed 
association and friendship with the family 
jmight have rendered available to them. 
i There isuniformity in their statements only 
iin respect to the payment of Rs. 1,000 as 
bride price to Khushal. Such evidence is 
‘open to the comment made upon it by the 
learned trial Judgee and after carefully 
Yeading that evidence, I must confess that 
it has failed to inspire confidence in me. 
It is true that the defendants’ evidence is 
not free from the taint of exaggeration and 
partisanship. But that fact cannot place 
i the plaintiffs in a more favourable position. 
The learned Judge thought that the oral 
evidence of the plaintifs, notwithstanding 
its weakness and exaggeration and the 
discrepancies in the statement of one 
witness or the othar, could not be disbeliev- 
æd because it was consistent with pro» 
.babilities and there was no strong reason 
to displace it. In other words, he has 
preferred to rely upon it not because of 
its inherent trustworthiness but because the 
probabilities support it. It may not there- 
fóre be. improper to say that the conclusion 
is based principally on the probabilities of 
the case. 
. Turning then to the probabilities, the 
principal circumstance relied upon in the 
plaintiff's favour is that there is preponde- 
Tance of males over females in the com- 
munity which perhaps resulted in Somnath 
taking as his first wife a widow. The fact 
that there are several persons in his family 
who could not marry early and who are 
celibates, has been imported asa reason to 
prove the necessity of paying a bride price. 
The conditions under which people live 
cannot be regarded as a matter to be 
governed by uniform practice or principle. 
lt.is a matter of inclination as to which 
personal considerations play an important 
part. It may be noted that the comment of 
the learned Judge does not arise from the 
evidence, and is largely based upon con- 
| jecture. The next circumstance to which 
i criticism has been devoted is the interpreta- 
tion of the Morvi State rule regarding the 
_ levy of tax by the State in connection with 
| payments made ‘at first and second mar- 
ziages, The rules are described as “Rules 
of Modhia Caste” published in the State 
Gazette in 1896 (vide Ex. 67). The first 
part of those rules refers to marriages if 
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general. The second part, which is mate- 
Tial, ig expressly in reference to ghar 
gharna (natra). The translatipn of the 
relevant rule is as follows : 

“Two per cent. should be given to the Darbar out 


of the amount received for a girl of Morvi (Morvi - 


Kania Mate).” 

In its literal sense the rule does not 
necessarily refer to bride price. At least 
the language is susceptible of the construc- 
tion that the payment received for palla 
might be subjected to taxation. The plain- 
tiffs produced a document purporting to be 
an entey’ of Rs. 20 by the State showing 
receipt of the tax_on the basis of two per 
cent. from Bai Manek's brother Khushal. 
Even that statement does not carry the 
case any further. It is in these terms (vide 
Ex. 66): 

“Rupees 20 credited to the income of caste Dawa 
at the rate of 2 per cent. on Rs 1,000 of the marriage 
got done by.Modhia Khushal Ramji of his sister 


Bai Manek with Modhia Somnath Panachand of 
Ahmedabad," 


At best the rule according to this docu- 
ment is equivocal. If there was any doubt 
as to the practice prevalent in accordance 
with the State’s interpretation of this rule, 
perhaps the evidence of the Revenue Oom- 
missioner of the State would have been 
useful, although strictly speaking his inter- 
pretation of the rule would not be admis- 
sible. The Revenue Commissioner has been 
examined in this case and his statement 
directly bearing upon this point is to the 
following effect : . 

“It is stated in cl, (1) under the heading ghar 
gharna that whatever amount is taken fora bride 
of Morvi, 2 pər cent. should bə paid to the Darbar 
by him.” : 

Txt interpretation cartainly does not 
support the plaintiff.’ hypothesis even if it 
isn t directly favourable to the defendants’ 
cass. In that connection, it will be mate- 
rial to note that the defendants have led 
evidence of their witness Shamji (Hx. 103) 
to prove that on the occasion of his sister's 
marriage palla monsy was received and 
that even upon that amount the State 
chirged 2 per cant. tix uader the rales. 
Hs was supported in that respect by the 
contract in regard tothe palla (Hx. 110), 
and also an extract from the entry in the 
State records relating thereto. In the form- 


er, there is express mention of palla, ` 


whilst the entry in the State records 
(Ex. 143) merely says that 

“Rg, 16 on Rs, 800 were taken according to the 
caste rules when daughter of Modhia Parsotam 
Kunverji.was married at Ahmedabad. For the same 
at 2 per cent.” 

There is no reason therefore to assume 


that the rule in regard to re-marriage enfor- 
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-ces the payment of duty only on bride price 
“and not on palla. The learned trial Judge 
‘has discarded that evidence on the ground 

that the tax was probably received through 
‘inigtakeé‘and that the contract between, the 
` parties intended to conceal the. real agree- 
ment to preeerve the honour of their family. 

That conclusion and other digression on the 

-ratio legis, 1 think, was illegitimate. 

Lastly. the learned trial Judge has dis- 
A oarde] the defence suggestion because the 

-evidence did not disclose that payment was 

. directly made to the woman and thgre was 

‘no evidence that Khushal to whom pay- 

ment was according to tke witnesses made 

, was her agent for.the purpose of receiving 

‘thet palla, It is alsosaid that the writing 

~(Erx, 116), having not been properly proved 

“and appearing ina book of S:mnath’s em- 

: ployer one Narsidas, cculd not properly’ be 
; looked upon as a piece of evidence contra- 
“dieting” Hargowan's story. Now, when 

_Hargowan was examined, he was shown the 

. book (Ex. 116) and his denial of his being 

“the autkor of the document recorded. The 

book was produced by Narsidas’ son as one 

of tke books out of eome others which were 

, preserved i in the family under his father's 

instructions. Beyond the fact that he is the 

son. cf a quondam. employer of Somnath, 
raothing i is suggested: that he was influenc- 
d by personal considerations in giving 

pa in this case. The book containg 
„numerous other receipts regarding which 

-no investigaticn was directed. It isa mis- 

-cellaneots book of account, and other trans- 

“actions with numerous pages blank. On 

.gccount of its condition and appearance, 

“perhaps it is likely to create suspicion and 

“might be insufficient in itself to counter-act 

the force and effect of cogent and reliable 

-ciréumstances. But at the same time itseems 

‘tome that the fact that it bears the adhesive 

‘stamp of the Victorian time and is preduced 

“by a disinterested strarger have not been 

“given due weight by the ‘earned trial Judge. 

‘Tt cannot be forgctton that the witness who 

“put forward such a dccument with a delibe- 

‘rate object of supporting a false case waa 

‘risking without any personal benefit a crimi- 
. ‘nal preceeding of a very serious character. It 
. Must be conceded that when, coupled with 

sthese circumstances, there is evidence of an 

“expert to demonstrate that’ it was Hargo- 

“wan who wrote it, the Ocurt would be ‘slow 

‘to. make adverse comment upon. it until,the 

-circumstances. were satisfactorily explained. 

‘Now, the only person who ccvld explain 
_ ithe falsity. of that suggestion was Hargo- 

-wan; and. he could do so_by. dekat rang 
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‘that: ‘there i is no: similarity between the hand: 
“writing. ‘in the disputed document and--bia 


-other 
-document which are sufficient to falsify: it. 
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genuine handwriting. But notwithstanding: 
the attempts on the part of the defendants 


to procure Hargowan for Te-cross-examipa: 


tion,’ according .to the bailiff's -report 
(Ex. 129), he failed to respond to the attempt 


. by not allowing the summons to be. served! 


on him. - < 
It has been pointed out that there are 
circumstances appearing from.. the 


One of those circum®tances relied upon i8 
‘$hat the signature: of the attesting ‘witness. 


-Mulji Purshottam has been faWricated, for, 


according to-bis son's statement (Ex. 865, 


"Malji was. illiterate and unable to sign, his 
“name. D 
-when the document was written, and merely 


Apparently; the son was not born 
because later on, on occasions the son was» 
the amanuensis on his father, it could not be 
said that the latter was illiterate. Even the 
suggestion that Mulji's signature was made. 
by some one on his-behalf, could not deprive 


“the defendants of the weight due to the 


other circumstances in their favour. The 
criticism as to the alleged manner of pay: 


-ment and other similar points comes: iw my 


opinicn to very little. Even apart from.. the 
document (Ex. 116), we are of the opinion 
that the learned trial Judge has arrived at 
the conclusion on a precarious. balance of 
probabilities omitting from his considera- 
tion the fact that Bai Manek in her own 
interests would have taken the money her- 


-self for consenting to marry Somnath, in: 


stead of allowing her brother to profit by it, 
and, ihat the plaintiffs notwithstanding 
their knowledge of the facts, did not prevent 
the defendants from taking possession. of 
her estate after her death in 1933. In oür 
opinion, the plaintiffs’ evidence “is not suffi- 
cient and reliable to displace the presump- 
tion that the marriage was in an “approved 
form. 

dn view of that conclusion, the Maeve 
ground of defence dces not arise for consi- 
deratiun. ' But, inasmuch as the point. has 
been argued at great length, I should like to 
express my own views in the matter. I was 
not much impressed by the firet part of the 
argument as I have understood it. The sug- 
-gestion-is. that asura form is: restricted to 
maiden's marriage, and that widow re-mar- 


-riage being foreign to Hindu erthodox . no- 


tions, and, that-the Hindu Law as opposed 
to- custom having imposed disabilities ‘on 


such marriages, no special rules as regards 


the celebration cf widow re-marriage -have 
Seon laid. down -by the --Shastras. -Conse- 
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“*quently, proceeds the argument, the eight 
recognized forms of marriage must be pre- 
: sumed to have been intended to apply to 
* ‘the marriage of a maiden. The underly- 
ing implication of Mr. Thakor's argument 
ig. that natra or widow's marriage is 
“in a special category of its own, and does 
“fot become unapproved or asura even on 
payment of bride price. There is no autho- 
rity cited in support of that view either 
‘from the texts or the recognized commen» 
. taries.” Tt seems to me that the sacramental 
ti idea attending nfarriage among Hindus 
“"would apply with equal force to a widow's 
“marriage.” There is nothing in the enact- 
‘ment of 1856 (Hindu Widow's Remarriage 
..Act) to deprive the parties to the marriage 
“from adopting any of the forms prescribed 
..by the Hindu Shastras if they chose. In my 
opinion the taint, if I may say so, implicit 
in the unapproved form does not attach so 
much to the ceremony as to the contract 
itself. Therefore there is no reason for hold- 
‘ing that it cannot attach to natra if tha 
marriage contract discloses it. 

With regard to the second part of the 
argument, the question formulated for deci- 
sion is, whether upon the interpretation of 
the texts the place.of a sister in the order 
of succession to the technical stridhan of a 
widow governed by the Mayukha who has 
married in an unapproved form and died 
childless should be after or before the bro- 
ther’s son. Neither the Mitakshara nor the 
Mayukha assigns to a sister a special place 
among the heirs of stridhan property. Ac- 
cording to the Mayukha, she is expressly 
mentioned as an heir to males. Apart from 
statute (Hindu Law of Inheritance Amend- 
ment Act, IL of 1929) her place inthe Bom- 
bay Presidency is determined by a series of 
decisions. It is immediately after the father’s 
‘mother both under the Mitakshara and the 
-Mayukha: see Bhagwan v. Warubai (4) and 
“Shidramappa Nilappa v. Nelawabai (5). 
It is the respondents’ contention “that 
where the texts are silent in regard of the 
sister’ place, it would be proper to follow 
the same order of successicn to stridhan 
‘as to the property left by males. And 
‘it is pointed out that by doing so the texts 
‘of Vijnaneshwara and Nilakantha could be 
-harmonized. The parties are governed 
by the Vyavahara Mayukha which is the 
prevailing authority in Gujarat. It cannot 
‘be disputed that the estate having been 

* devised to the widow Bai Manek by her 


(4) 32 B 300; 10 Bom. LR 389, 


_ (5) 57 B 3773. 144 Ind. Cas. 925; 9 
973,35 Bom, LR A076 E Bag 7. ATR 1038 Dom 
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husband, it would be bhartidatia “and, 
therefore, technical stridhan. The Mitak- 
shara, in dealing with the inheritance to 
the property of a woman who is married, 
lays down the following rule of succession 
[placitum llof Whap. 2, 8. 11, Stoke's 
Hindu Law (pages 460 and 461) J: ae 

“Of a woman dying without issue a8 before 
stated, and who had becomea wife by any of thé 
four modes of marriage, denominated Brahma, 
Daiva, Arshaand Prajapatya, the (whole) pro- 
perty, a8 before described, belongs in the firet 
place to her husband. On failure of. hin, it goes 
to hig nearest kinsmen (sepindas) allied by funeral 
oblations But in the other forms of marrige 
called Asura, Gandharba, Rakshasa and Paicacha, 
the property of a childless woman goes to her 
parents, that is to her father and mother. The 
succession devolves first (andthe reason has been 
before explained) on the mother, who is virtually 
exhibited (first) in the elliptical phrase pitrgams 
implying ‘goes (gacchati) to both parents (pitdrau); 
that is, to the mother and to the father’ On 
failure of them, their next-of-kin take the suctes- 
sion.” 

Nilkantha Bhatta in dealing with stri- 
dhan has interpreted the above passagé 
in the Mitakshara as follows [see Stoke's 
Hindu Law, Obap. 4, 6 10, para. 2d) 
p. 105) |: : 

“phe game author expounds the succession of 
kindred 'Bandhava] to be according to the different 
kinds of marriage: ‘The property of a childless 
woman marriedin the form denominated Brahma, 
or inany of the other four (unblamed modes of 
marriage) goes to her husband: but if she leave 
progeny, it will go to her daughters; and in other 
forms of marriage (as the asura, etc), ib goes to 
her father and mother,cn failure of her own 
issue’. (In the one case), if there be no husband, 
then the nearest toher in his [tat] own family 
takes it and (inthe other case), if her father do 
not exist, the nearest to her in (her) father’s fumily 
succeeds, (for the law that): ‘To the nearest 
gupinda, the inheritance next belongs’, as declared 
by Manu denotes, that the right of inheriting her 
wealth, is derived even from nearness of kin to 
the deceased (female) under discussion—and, though 
the Mitakshara holds ‘that on failure of the husband, 
it goesto his (tat) nearest kinsmen (sapinda) allied 
by funeral oblations’; and, ‘on failure of the father, 
then to his (tat) nearest sapindas’; yet. from “tha 
context it may be demonstrated, that her nearest 


-yelations are his nearest relation; and (the pronoun 


gender,) it allows 


at being used in the common 
: p ‘those nearest to 


of our expounding the passage 


him, through her, in his own family:’ for the ex- 
pressions are of similar import. xy 
It will be observed that there is an 


apparent discrepancy between the Mayukha 
and the Mitakshara. The latter speaks of 
the husband's nearest sapinda and of the 
father's nearest sapinda, whilst the Mayu- 
kha speaks of the women’s nearest sapinda 
through her husband and her nearest 
sapinda through ner father. The question 
is wlether they both mean the same thing 
in regard to succession to womans stri- 
dhan of this character, If ‘they meant 
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the same things, the question would not 
‘present much difficulty, for, accordizg to 
the Mitaksbara, if the marriage was in 
‘an-. unapproved form, the father and his 


Nearest sapindas would succeed. That 
interpretation of the eMitakshara was 


accepted in. Raju Gramany v. Ammani 
„Ammal, (6:, where it was held that where 
the. marriage -was in an unapproved 
form; the sister as the daughter of thé 
father would succeed in preference to the 
sister's. scn. Mr..P. V. Kave in his treatise 
on tke: Vyavahara Mayukha makeg the 
following’ observations:‘on the above expla- 
nations’ of Nilakantha (p 299): 

: “Thaf explanation distinctly makes the woman 
the proposita and says that the heir is to be 
found through the husband or father as the door. 
‘Therefore, the Mitakshara and the Mayukha refer 
to the same heirs and there is really no conflict 
between the two,” 


‘s ‘That’ criticism is borne out by the ela- 
borate discussion cn the point in the judg- 
ment of Ohandavarkar, J., in the Full 
Bench case in Tukaram v. Narayan 
Ramchandra (7). The Full Bench was 
‘considering the case of the inheritance to 
a deceased Hindu maiden leaving surviv- 
ing her father’s sister and her father's 
male gotraja sapindas five or six degrees 
removec, and they applied the above rule 
of the Mayukha by explaining that Nila- 
kantha did not create a new line of suc- 
cessicn: but he was trying to harmonize 
the Mitakshara expression, and that the 
heirs’ according to both were the sanie. 
The Fall Bench approved of the construc: 
tion. suggested by Balambhatta that 
“husband” means “husband and his nearest 
sapindas” and “father” means ‘father 
and his nearest sapindas.” Accordingly, the 
folowing c-nclusion was reached (p. 3494): 

“The Mayukha expresses the same rule in another 
form with a-view to remove the seeming anomaly 
so as to befree from the comment which the 
‘Mitakshara’s excression might be supposed to 
invite. What the Mitakshara calls the nearest 
sapinda of the husband of the woman and the 
nearest .sapinda of the father of the woman, the 
‘Mayukha terms the woman's nearest sapinda 
through her husband in the one case and the woman's 


nearest sapinda through her father, in the other 
case.” 
Ohandavarkar, J. has explained the 


reasoning of the Mayukha thus (p. 352*): 
“When, therefore, the Mayukha speaks of a 
woman's nearest sapinda through her husband or 
through her father as the nearest sapinda whom 
we gót as we enter: the husband's or the father's 
family (kula), with the husband or the father as 
the door for entrance, the meaning is that for her 
(6) 29 M 358. 
(7) 36 B 339; 14 Ind.Cas. 438; 14 Bom. L R 89 (F B). 
*Pages of 36B.—[Ed] ~ ; 
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nearest sepinda, we must search for the husband's 
or the father’s own sapinda.” f 

That interpretation which has been 
accepted by the Full Bench is binding on 
this Court. Although the competition. there 
was not between the sister and tht 
brother’s son, in relation to a married 
woman's estate, the principle laid- doga 
must apply to the property of a woman 
married in the unapproved form as she is 
deemed a maiden continuing to belong to 
the father’s family: see Janglubai v. Jetha 
Appaji (8), We have, therefore to ‘decide 
the contest by reference to the nearness of 
thè claimant to the father of the woman. 
In fixing the plac: of the woman's sister or, in 
cther words, the daughtér of the father of the 
deceased the order according to the list of 
heirs in the compact series must be fol- - 
lowed. The daughter according to that list 
is postponed to the son's’son, that is, the 
brother's son of the deceased woman, whose 
position “as proposita is merged in the 
father.” It has been argued that according 
to the Hindu Shastras proximity of relation- 
ship or propinquity is the governing factor, 
and that, applying that test to the succes- 
sion to stridhan property, the sister should 
be preferred being the nearest of kin to 
the deceased woman. It is also said that as 
in the scheme of succession to a married 
woman's estate daugbters in respect to 
certain species of stridhan are preferred to 
son's, & sister should be given preference to 
brothers and brothers’ son. That reasoning 
in mv opinion is obnoxious to tho principle 
laid down by the Full Bench and would 
militate against the possibility cf harmo- 
nizing the Mayukha with Mitakshara. The ` 
rule of harmony which has been recognized 
and generally followed in this Court is this 
(see Bhagwan v. Warubai (4) at p. 3014): 

“Where the Mitakshara is silent or obscure, the 
Court must, generally speaking, invoke the aid of 
the Vyavahara Mayukha to interpret. it, and har- 


monize both the works, so far as that is reasonably 
possible,” ' 


The argumeut of Mr. Thakor assumes 
that the woman should be regarded as a 
proposita independent of her father. But 
the thecry of merger has been reċognized 
by the Full Bench in Tukaram v. Narayan 
Ramchandra (7) according to which “the 
father is brovght in as taking the place 
which the busband would have taken, if 
the marriage had been in one of the 
approved or principal forms." The rule of 
merger mvst prevail as against the normal. 
rule of propinquity which would be applic- 


_8) 32B 409; 10 Bom. L R 522. 
` * Page of 32 B.—(Hd.] 
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“able onte on the assumption that the woman 
is an independent proposita who she is not. 
Of course in default of the sapindas of 
‘tha father the blood relations of the woman 

herself treating her as the stock of descent 

“would come in. That is the rule according 
to the: Mitakshara: see Kanakammal v. 

‘Ananthamathi Ammal (9) and iti would be 

.the same in the case of succession according 
to the Mayukha. As regards the precedence 
of female heirs to males in the same degree 

‘our Courts have restricted the application 
of the rule to the? particular species of 

‘property to which female offspring age 

expressly famed in the text as the right ul 

‘guccessors. The gereralrule of Hindu Law 

‘according to which males are preferred to 
females has been always given effect to 
in regard to other kinds of property: see 
Monilal Rewadat v. Bai Rewa (10). The 
conclusion that must emerge in my opinion 
from the above discussion is that the sister 
should be postponed to the brother's son 
in such acase. Accordingly, the plaintiffs 
would be preferentially entitled to the 
éstate of Bai Manek if her marriage was 
in an unapproved form. But as we hold 
that the marriage has not been proved to 
be in an unapproved form, the plaintiffs 
must fail. Therefore, the lower Oourt’s 
decree must beset aside, this appeal allowed 
and the plaintiffs’ suit dismissed with costs 
throughout. : f 

Mackiin, J.—I agree that this appeal 
must be allowed and the suit be dismissed 
with costs throughcut upon the merits. 
The question of law which was raised does 

. not properly survive in view of our finding 

that the marriage is not proved to have 
been in an unapproved form; and since it 
involves a question of considerable difficulty 
and a decision on it is not necessary for 
the determination of this case, I prefer to 
express no opinion upon if. 

8. Appeal allowed. 

(9,37 M 293; 25 Ind. Cas. 901; ALI R 1915 Mad. 
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1(2), 235 — Statements by accused “to investigating 
officer during investigation — Admissibility of —Evi- 
dence Act (Iof 1872), s. 27—Applicability of a. 235— 
Test for—Evidence Act (I of 1872), s. 144~-Presump- 
tion under—Murder and robbery or receiving stolen 
property—Presumption of graver offence, when can 
be drawn — Prosecution, if. must establish . graver 
presumption — Criminal trial — Expression corpus* 
delicti, whether applicable in criminal trials—~—Courts® 
to be guided by statute—Index—Index containing 
notes embodying statements of things happened at 
various points referred to—Such notes, whether can be 
placed before jury — Better course to be followed in 
such case stated. 4 

Statements made to a Police Officer in the circum- 
stances provided for bys. 27 of the Evidence Act are 
admisstble in evidence notwithstanding that they 
may have been made to an investigating officer 
during the progress of an investigation. Pakala 
Narayan Swami v. Emperor (1, Emperor v. Syana 
Mahapatro (2) and Chinna Thimmappa v. Talukunto 
Thimmappa (3), referred to. {p. 1002, col. 2.] 

The test for applying s. 235, Criminal Procedure 
Oode is to see whether the acts alleged form a 
series that can be regarded as one transaction, and 
this question cannot be answered in the negative 
when the evidence to prove the one offence, is identi- 
cal with that by which the other is to be estab- 
lished. [p. 1003, col.:1.] 

It may be presumed under s. 114 of the Evidence 
Act that the accused was either involved in the 
murder and robbery or at least received the stolen 
property knowing it to be the proceeds of the robbery. 
But when the question arises whether the presump- 
tion of the graver offence or of the lesser offence is 
to be drawn, it is for the prosecution to establish 
the graver presumption rather than for the graver 
presumption to be drawn in the absence of an ex- 
planation from the accused. |p. 1003, col, 2.} 

The expression corpus delicti is not foundin any 
part of the Code of Oriminal Procedure. The course 
of criminal trials in India is to be governed by 
the provisions of the Indian Statute and not by a 
criterion derived from the law of some other 
country, [p. 1003, col, 1.) 

Where the-notes in the index embody statements 
regarding things said to have happened at the various 
points referred to, such notes are not properly to be 
put before the jury and where the index contains 
such objectionable material, the better: course is to 
have afresh index prepared with the objectionable 
material eliminuted. Emperor v. Lalji Rai (8), 
referred to. |p. 1004, col. 1.] 


Reference under s. 374 of the Code 
of Criminal Procedure made by the 
Sessions Judge of Cuttack, in his Letter 


No. 106, dated January 17, 1939. 


Cr. R. from adecision of the Sessions 
Judge of Cuttack, dated January 13, 
1939. 

The Public Prosecutor of Orissa, for the 
Crown. 5 

Mr. Muralidhar Mahanty, for the Accus- 
ed. 
Rowland, J.—This is, a refe.ence by 
the Sessions Judge of Cuttack under s. 374 
of the Code of Criminal Procedure for 
confirmation of the sentence of death 
passed by him on Mayadhar Pothal who 
has been. convicted under s, 302 of thé 


*. -3002 ; | BMPEROR V. MAYADHAR POTE (PAT) 1810 


‘Indian Penal Code, “ong charge of the Criminal Procedure prohibits .be use of 
murder of an old woman named Fula Bewa -a statement made by :an - accused person 
- who sede to live alone in her. house in to a Police Officer in the course of an 
‘Krishnaraipur. The murder is said to investigation when it is made under the. 
“have been committed on the night of special circumstances provided for ,in 
- October 21,1938, in the angan of the s. 27 ofthe Indian Evidence Act: Tt hus 
* deceased. There is a chula or. a raised recently been laid down by their*.Iord- 
< hearth with a hole in the top. The body shipsof the Judicial Committee ` of the 
was fonnd’ on the morning of October Privy Council in Pakala Narayan Swami y. 
99,1938, with the, head thrust into ‘the Emperor (1), that s. 162 is not confined 
mouth of the chula. Death had- been caused to statements made to the Police . by 
- pý ‘a number of incised: wounds on the witnesses but applies equally to statements 
“ Back of the neck and the back.. The lobes made by accused persons; but their Lord- 
‘ofthe ears had been cut by some cutting ghips expressly abstained from deciding 
: instrument ‘and the earrings removed from the question whether a statenfent followed 
‘them.’ Robbery is naturally ths motive by a discovery offaat such as is contem- 
“aseribed, There is evidence of several plated bys. 27 is rendered inadmissible 
. neighbours - that the deceased used to wear orstill remains admissible on the ground 
„bwo pairs.of gold ear-rings. ; that s 270f the Evidence Act is -a 
: “There is no eye-witness and the case speciallaw within the meaning of s.1 (2) 
„against. the accused rests entirely on of the Oode of Criminal Procedure and is 
“gircumstantial evidence consisting in the not specifically repealed bys. 162, Un- 
recovery from his house of certain suspicious doubtedly it has long been an unquestioned 
-erticles on a statemént made by him to the practice: in all the High Courts that 
‘Investigating Sub-Inspector; the recovery siatements made toa Police Officer in the 
-af a weapon proved to be blood-stained, circumstances provided for by s 27 
` From the house of his neighbour Danai or of the Evidence Act have been treated as 
«Danadar Khatua asa result of a state- admissible in evidence notwithstanding 
‘fment made by this accused and the fiad- that they may have been made to an 
‘ing of some marks ofinjury on the person investigating officer during: the progress 
of the’ , accused which suggest that he of an investigation. And in Emperor v. 
“may have taken part in some sort of a Syama Mahapatro (2) Reilly, J. has adopted 
struggle at about: the time of the crime. the line of reasoning by which in Chinna 
“As to the statement made by the accused Tnimmappa v. Talu Kunto. Thimmappa (3) 
-and leading -to tbe recovery of the s.27 ofthe Indian Evidence Act and 
articles -we have it only ina fragmentary 9.162 of the Code of Oriminal Procedure 
form. Prosecution Witness No. 12 Mayadhar were both given effect to, s. 162 having 
Jena, one of the search witnesses says “the effect in every case except those to which 
: accused told the: Sub-Inspector Police, that 8.27 applies by way of exception or pro- 
‘he Kad got the ear-rings of the deceased’, viso. In the absence of a definite pronounce- 
‘Gub-Inspector Narayan Prasad Prija ment of the Judicial OCommittes to the 
“gaye that accused told the witness that he contrary, I think it is permissible to follow 
had got the ear-rings of the deceased hidden that reasoning and to admit proof of a 
in his thatch. The note as to accused's statement made by an accused. person 
„statement made in the search list Ex, 5 to an investigating officer in the 
is? : i special circumstances provided | for, in 
“Mayadhar eee having i prodno TS oe 8. 27 of the Evidence Act. Three earrings 
ee i Tag Seite. when tho eaves, four Yoto Baid tobe the property of the deceased 
‘from the corner beam towards his bart (garden) were recovered 1n consequence of this 
sidetothe south saying that Janardan Khatua statement of the accused and, they have 
‘of Krishnaraipur after killing Fula Bewa had been identified as the property of the 
«handed them over to be kept, they were seized, (1) A IR 1939 P O 47; 180 Ind, Oas. 1; 19390 L R 
- Tit was intended to admit under s, 27 134; (1939)M_W N 189; 40 Or. L J 364; 11 RPO 
of the Indian Evidence Act, the statement W Ne Gus kd aR a 49 L W 349; 43 0 
‘made by the -accused regarding these  (2)55 M 903; 137 Ind, Cas. 9; (1983) M W N 305; 
-edr-rings, the correct course was to use Ind. Rul. (1932) Mad. 338; 33 Cr LJ 418; 35 L W 
“ego much of the prelate a et 105: E Ai AIR 1932 Mad. 391; (1932) Or: 
- distinctly tothe fact thereby discovered” 3 7 : : 
-and no Jess. The question arises whether: a J SAKA TR 1028 Mad. 1006; 29 Or D 1 1098, ind, Rul 
“Proper reading of-s.-162 of- the Code of . (1929)Mad. 64. aosd. late Le wee a 
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: deceased .by P. W. No. 2 Surji Dibya, 
P. W. No. 4 Bela Dei, P. W. No. 5 Bhaban 
Bewa, the above three being neighbours 
ofthe deceased woman and P. W.No 6 
eLakhi Das the. deceased's nephew. As 
.. against the reliability of the identifica- 
z tjon" by Bhaban Dewa, it is pointed out 
«that in the Committing Magistrate's Court 
she said that during the, Police investi- 
gation she had failed to identify the ear- 
rings. For the purpose of this case, I shall 
assume the articles to have been correctly 
identified ‘asthe property of Fula Bewa, 
“ibut -this is not -to be regarded as a definite 
_ “finding b@écause that very point will be 
‘for the Sessions Court to determine in the 
~ subsequent trial of the appellant on the 
charges connected with the property. This 
reservation is necessary in consequence 
of the procedure followed by the Sessions 
Judge at the outset of the trial. The case 
had been committed - for trial in his Court 
on charges under ss.302, 392 and 411 of 
the Indian Penal Code. It was the case 
. of the prosecuticn that the. murder cf the 
deceased and the robbery were parts of 
one transaction and-were simultaneously 
doné.and that the alleged stolen property 
found in the possession of the accused was 
property stolen in that very robbery done 
‘at the time’ of the murder but the learned 
Jadge tried the charge under s.. 302 only. 
-In- the circumstances stated, there was 
-ample authority in s. 235 and the succeed- 
‘ing sections of the Oriminal Procedure Oode 
„for the trial of the accused, at one trial for 
all. the offences with which he was charged. 
iThe reason given in the order sheet for 
not trying all the charges together is that 
‘the corpus delicti in each case is not the 
same”. [donot find corpus delicti in any 
part of the Code or Oriminal Procedure 
and the course of criminal trials in India 
is to. be governed by the provisions of the 
Indian Statute and not by a criterion 
derived from the law of some. other eoun- 
try. ‘Ihetest for applying s. 235 is to see 
‘whether the Acts alleged form a series that 
.can be regarded as cne transaction and 
it is difficult to see how this question can 
“be answered in the negative when the 
_evidenceto prove the one offence, is identi- 
cal with tha, by which the other is to be 
-established. The procedure followed in 
‘taking upone charge only has the result 
‘that we ale unable to deal with the whole 
: Gase, and the inconvenience of holding 
twotrials instead ofone on the same evi- 
‘dence will be obvious to the learned Judge. 
In addition tothe recovery from his house 
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of the ear-rings, there is the further staté- 
ment made by accused and recovery ih 
consequence of itofa katarisin the house 
of Donai. As to this statement, we have it 
from P.W.No. 12 Mayadhar. Jena that 
accused pointedeout the katari in the 
house as having been used by Donai fer 
the murder. The Sub-Inspector only says: 
“The accused took us to the house of 
Donai and pointed out the katari”. Tho 
Sessions Judge appears to think that the 
recovery of these articles directly connects 
the gccused with the crime, he having at the 


trial given no explanation or a false 
‘explanation about them. Now the pro- 
‘secution in order to establish. a charge 


of murder has to prove that the accused 
is something more than a receiver. of 
stolen property and so much of the evidence 
a3 I have thus far set out would 
appear tobe equally consistent with his 
being ammrderer or a receiver; and the 
position isthe same whether the state- 
ments by Mayadhar to the Sub-Inspector 
regarding the articles found’ are taken 
into codsideration or are excluded. If 
they ara excluded, there is this to bencted, 
that accused is, a goldsmith, and exper- 
ience suggeststhat the nearest goldsmith 
is a person likely to be resorted to by a 
thief for the disposal of stolen jewels: No 
doubt it has been held in Queen-Empress 
va Sami (4) that when persons have been 
tried at one trial for robbery and murder 
possession of recently stolen property if 
unexplained, such as would be presump- 
tive evidence against the prisoners on the 
charge of robbery was similarly admissible 
in evidence against them on the charge 
of murder. Andin this Court in Emperor 
v, Sadasibo Majhi (5) it is observed by 
Khaja Mohamad Noor, J. that one may 
presume under s. 114 of the Evidence Act 
that the accused was either involved. in 
the murder and robbery or at least 
received the stolen property knowing 
it to be the proceeds of the robbery. This 
presumption is within the terms of s. 114, 
Illustration (A); but when the question 
arises whether the presumption of thé 
graver offence or ofthe lesser offence is 
to be dran, itis for the prosecution to 
establish the graver presumption rather 
than forthe graver presumption to be 
drawn inthe absenceof an explanation 
from the accused. So we have -to see 
what further material there is to show 

(4) 13 M 426. : 

(5) 19 P L T 801; 178 . Oss. 180; 11 R P 215; 39 
Or. L J 987;5-B R53; Al R-1939-Pat, 35. arn 
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that the accused was not merely. a receiver 
of stolen property but was himself the 
murderer or actively concerned in the 
murder. The materials relied on are 
first, the finding of a sack at his house 
which’contained a katayzi and a blood- 
stained rag. The katari had no blood 
Stains on it. The stains on the rag may 
have had some other origin and as to 
the sack the accused says it is not his and 
has said in his statement before the 
Magistrate that ithas the name of Jags- 
bandhu written on it. No question was 
asked of any witness as to whether’ this 
is so and the Sessions Judge has not made 
any Rote as to whether any such name was 
found on the sack. The sack itself has 
not been sent to this Court acd we are 
unable to say whether it has Jagabandhu’s 
name onit. There seems to be room for 
doubt whether the sack is the property of 
the accused or not. 

Then there are the injury marks found on 
the person of the accused which are 
consistent with his having taken part 
in some sort of scuffle at about the time 
of the. alleged occurrence, The accused 
had an incised wound on the right thumb, 
two incised scratch marks on the left 
cheek and four scratch marks on the right 
hand besides some older marks. It is 
pointed outin argument that he could 
pave received this cut in the coursa 
nf his occupation as a goldsmith and the 
o‘ber injuries could have been caused in 
miany ways. There is also the fact that 
accused’s lantern was found broken. It 
was for the prosecution to show circum- 
stances which could not be explained on 
any view consistent with the innocence 
of the ‘accused; and in my opinion what 
has ‘been found while sufficient to give 
rise to very grave suspicion is not (whe- 
ther we regard the pieces of evidence 
individually or collectively) sufficient 
conclusively to demonstrate the guilt 
of the accused on the charge of murder. 

Before leaving the case, I may refer to 
the map and index. The notes in the index 
embody statements regarding things said 
to have happened at the various points 
referred to. Such notes are not properly to 
be putbefore the jury and where the 
index contains such objectionable material, 
the better course isto have a fresh index 
- prepared with the objectionable material 
eliminated. In the present index the 
entries against F. G. H.I. andJ should 
be substituted by entries free from 
objectionable matter,” The learned Judge 
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mav for guidance in such matters refer 
to Emperor'v. Lalji Rai (6) and the cases 
there cited. 

In the result, I would accept the unanimous 
opinion of the assessors and set aside 
the decision of the learned Sessions J udge.’ 
I would discharge the reference and aequit 
the accused of the charge of murder. The 
Sessions Judge will take the necessary 
ateps for his trial on the other charges which 
were framed against him. 

Varma, J.—I entirely agree. 


Des. Reference discharged. 


(6)16 P L T 730; 160 Ind. Cas. 181; A IR 1936 
Pat 11; 2 B R180; BRP 344; (1936) êr. Cas. 6; 37 
Or. L J 235, 


CALCUTTA HIGH COURT 
Civil Rule No. 1391 of 1937 
January 28, 1938 
M. O. Gaosz, J. 

HEM NALINI DEVI—PLarntipe — 
PETITIONER 


Versus 
NISHITH NATH KUNDU, PRINIOPAL 
DEFENDANT AND ANOTHER—Pro DBFENDANT—- 
Opposite PARTY 

irene | note—Suit on—A borrowing from D 
branch of N Bank- Document executed in favour 
of managing agents—~Endorsement of note by Bank 
in favour of plaintiff—Plaintiff suing on it—Bank 
and A made defendants—Suit held maintainable 
Bank held real owners—A held not entitled to raise 
question of fraud on ground of undue preference. 

A borrowed Rs 100 from the D baneh office of 
the N Bank ani Rice Mill, Ltd. The document was 
to this effect: “To the managing agente, Bank. .I 
borrow from the D branch office the sum of 
Rs. 100, ete.” Afterwards, the N Bank, fell into 
bad position and could not meet all their deposi- 
tors. Thereupon, they sought the permission of the 
Registrar of -oint Stock Companies that they might 
pay their creditors by means of promissory notes, 
bonds and other documents instead of by cash. 
The Registrar authorized them to meet their debts 
in that way and further he directed that the prin- 
cipale» officer of the Company should endorse the 
transfer of the notes and bonds. Thereafter, the 
promissory note in question was endorsed by the 
principal officer of the N Bank in favour of the 
plaintiff who instituted a suit on it impleading the 
debtors and the Bank as defendants : 

Held, that the fact that the document was executed in 
favour of the managing agents did not mean thatthe 
managing agents were the holders of the promissory 
note but the N Bank was the holder. The plaint- 
iff was, therefore, entitled to sue on the note. The 
defendant was the debtor in respect of a promis- 
sory note and it was not for him to raise the queg- 
tion of fraud on the part of the Bank in giving q 
undue preference to the plaintiff. 


C. Rule from an order of the Second Court 
Munsit, Dinajpur, dated July 31, 1937. 
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Dr. 8. C. Basak, Dr. Naresh Chancra 
Sen Gupta end Mr. Ram Narain Deb, for 
the Petitioner. __ 

Messrs. Jatindra Mohan Choudhury and 
«Bijali Bhusan Sanyal, for the Opposite 
Party. 

eOfder—This is an application under 
8. 25, Provincial Small Cause Courts Act, 
by the plaintiff whose suit on a promissory 
note has been dismissed by the trial Oourt. 
Upon hearing the learned Advocates on 
both sides, it appears that the facts are as 
follows:-On Jantiary 30, 1928, opposite 
party No. 1 borrowed Rs. 100 from ethe 
Dinajpur*banch office of the Natore Bank 
and Rice Mill, Ltd. The document was to 
this effect: “To the managing agents, Bank 
and Rice Mills, Ltd., I borrow from the 
Dinajpur branch office the sum of Rs. 100, 
etc.” Afterwards, the Natore Bank and 
Rice Mills Ltd, fell into bad position and 
could not meet all their depositors. There- 
upon, they held a special meeting of the 
share-holders whereby they sought the 
permission of the Registrar of Joint Stock 
Companies that they might pay their credi- 
tors by means of promissory note, bonds 
and other documente instead of by cash. The 
Registrar by his order dated October 1933, 
authorized them to meet their debts in 
` that way and further he directed that the 
Principal’ officer of the Company shouid 
endorse the transfer of the notes and bonds. 
Thereafter, the promissory note in ques- 
tion was endorsed by the principal officer. 
of the Natore Bank and Rice Mill, Ltd., in 
favour of the plaintiff. It is said that there- 
after in January 1931, the defendant paid 
Rs. 2 towards interest. The suit was insti- 
tuted on January 15, 1937. 

The trial Court dismissed the suit on 
two grounds, firstly, that the holder of the 
promissory note was not the Bank and Rice 
Mills, Ltd., but their managing agents and 
as the endorsement was made not by the 
Managing agents but by some one else, the 
plaintiff has no right to sue on the bond. 
Secondly, that the plaintiff is the wife of 
one Tarakeswar Ohakravarty who was him- 
self for atime a director of the Dinajpur 
branch and whose brother was a director 
of the head office, that they, when the 
Company was in an insolvent condition, 
fraudulently : transferred the bulk of its 
assets to the plaintiff and other friends and 
thereby cheated the other creditors of the 
* Company and in this position the plaintiff 
is. not entitled .to a decree against the 
defendant, - : 

On the first point, 


Hem NaLINI pev? v. Nisuita Nata rünou (CAL) 


the trial Court “is 


1005 

clearly wrong.. On a fair reading of the 
document, it is clear that the money was 
borrowed by tLe defendant from the Dinaj- 
pur branch office of Natore Bank and Rice 
Mills, Ltd. The document was execyted in 
favour of the maraging agents of the said 
Bank and Rice Mills. This did not meah 
that the managing agents were the holders 
of the promissory note but the Natore Bank 
and Rice Mills were the holders. The money 
was paid by their branch office and they 
were the holders. The managiig agents 
who, had authority to accept documents 
on their behalf, accepted these promissory 
notes on their bebalf. Afterwards when 
the company were in au insolvent position, 
they, withthe authority of the Registrar, 
transferred these promissory notes along: 
with numerous other notes and bonds to 
different creditors and they were endorsed 
by the principal officer of the Company. 
The plaintiff is, therefore, entitled to sue on 
the bond unless the buit can be resisted on 
the second ground, namely that she fraudu- 
lently obtained this bond. As to the fraud, 
what is alleged here is not that the Oom- 
pany, who were defendant No. 2 in the suit, 
were defrauded by the plaintiff but that the 
Company gave undue preference to the 
plaintiff and thereby defrauded their other 
creditors. If the Oompany defrauded their 
other creditors of whom, it is said, the 
principal defendant is one, it is open to 
them to go to the proper Court against the 
Company, have them declared ‘insolvent 
and ask the Court to order them to bring 
back to the Court all their assets including 
thcse which’ they fraudulently transferred 
to their creditors. But in this case, where 
the defendant is the debtor in respect of a 
promissory note of Rs. 100, it is not for 
him to raise that question of fraud and ask 
for an adjudication of the matter in this 
Court. He is clearly bound to pay this 
debt. Ifthere has been a fraud, let him 
proceed with the other creditors in the 
proper Court. He cannot avoid paying his ` 
just debt by raising a: cloudy issua of the 
fraud. The Rule is made absolute. The 
plaintiff's suit will be decreed with costs, 
hearing-fee in this Court being assessed at 
one guld mohur. o 


D ` Rule made absolute. 
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: PATNA. HIGH COURT 
Appeal from Appellate Decree No. 459 
of 1938 
February 23, 1939 


| ORT, J. | 

“UMA PRASAD SINGH Dzrenpant— 

eo APPELLANT 

Oe dee versus 

Babu SHIVAKANT PRASAD SINGH 

.. AND-OTHERS—PLAINTIEFS —RESPONDENTS - 
Civil Procedure Code (Act V of 1908), O. VIII, 

r. G—Set-off is a creature of statute—It is unknown 

tō common law or equity—Defendant's claim if barred 

by time at date of suit, sét-off cannot be pleaged— 


Fact that transaction . which. is subject-matter of. 


claim and also of set-off is with regard to same estate, 

whether material: : h 
-Bet-off-ig a creature of statute and so-faras India 

is concerned, it is governed by. O. VIII, r. 6, although 


the latier-part of the -rule indicates that there may. 


be a, set-off other than “that ‘provided by. the rule. 
But-with régard tothe general proposition that set- 
off is a creature of statute there can be no dispute. It 
ja‘not known to, the. Common Law, nor eo nomine to 
the rules of equity. It follows from this that if the 
défendant's claim is barred by the law of limitation 
it cannot: be pleaded by way of set-off under this 
rile; and the question whether the transaction the 
subject-matter of the claim and the subject-matter of 
the. set-off was with regard to the same estate is 
immaterial. 

~(Oase-law referred to.) ma 

‘Appeal from a decision of the Subordinate 
Judge of Onapra, dated February 16, 1938, 
reversing a decision of the Munsif of 
Ctapra, dated May 27, 1937. : 

‘Mr. -Brahmdeo Narayan, for the Appel- 


TOM ga lana Prasad: doe thet Reston 
. “Mr. Faleshwar rasa , tor 6 ; eapon? of limitation at the date of the suit, -if, cannot: be. 
‘pleaded by way of set-off under this rule'-(Mulla's, 


dènts: -` 
‘Judgment.—This is an 'appeal by the 


défendadt in an action in which the plaine. 


tifs claimed sums which had been paid 
by them for revenue and . for public 


demands ‘with regard to an estate waich,’ 


had been partitioned ‘between the parties 
in the year 1931. The defendant admitted 
thé claim but by way of defence stated 
that sums had been collected by the plain- 
tiffs. being rent with regard to the same 
pees aid also decrees realized to which, 
in thé circumstances, the defendant claimed 
to be entitled. That a portion of the rent 
or whole of it, the subject-matter of the 
so-called set-off, and the ‘money realizéd 
uiigdér the decrees were those of the defen- 
dant is not disputed. a ; 
The real question. is whether in the 
circumbtances of thè case the set-off 
is barred by limitation. The matter can 
be shortly stated thus: had the defend- 
ant’s claim been the subject of a separate 
action, it would have been barred by 
imitation I make that general statement 
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go as to.avoid any confusion asto whether 
a part or whole of the claim would be 
barred by limitation. The learned Judge 
in the Court below had held that it was 
so barred and that therefore the plaintiffs, 
were entitled to the full amount claimed 
together with interest. foe 

It is contended by the learned Advocates 
appearing on behalf of the defendant- 
appellant that the Limitation. Act does not 
apply to a case of set-off, alternatively that 
this was by way of an equitable sel-off 


(whatever that may meaa), and, therefore; | 


in this particular. case, there was no bar ~ 
of limitation. In my judgment ¢hat con- <; 


tention cannot be acceded to for a moment. 


Set off is a creature of statute and so far. - 


as India is concerned, it is. governed .by 

O. VII, r. 6, although the latter part of the. 
tule indicates that there may be a set-off 

other than that provided by the rule. Bus. 
with regard to the general proposition that. 
set off is a creature of statute, there can. be: 
no dispute. Jt is not known to the Common, 
Law, nor eo nomine to the rules of equity. 


The aarliest case dealing with this matter’: 
(1). # 


is the case of Remington v. Stevens 


That has always been tak:n to be the law; “= 
in England and in my judgment that is 2 
the law in India. Sir Dinshaw Mulla. i: his.. 


book on the Oode of Civil Procedure observes 
that ee 

“the amount claimed by way of set-off under this’ 
rule must be ‘legally recoverable’. It follows from this. 
that if the defendant's claim is bafred by the-law 


Oode of Oivil Procedure, 10th Edition, at p. 677)". 

“His authority for that proposition is well 
known case of Walker v. Clements’ (2): 
There are cases, both in the English books 
and in India, which are relied upon for a’ 


different view. Motan Mal v. Mohammad - 
Bakhsh (3), is the clearest authority in‘: 


Ý 


G 


favour of the contention to be found in: ~- 


India. 
analysing the case that it is . not 
authority for the proposition put ‘forward, 


But-it will be observed’ when’ ` 
gee 


as the case in substance'is a ‘case of. - 


accounts between mortgagor and morte‘ 
gagee. The’ English case relied ‘upon is 


the case of Hamunds v, Waugh (4). That: 
was not a case of a claim which could have, 


Len 


~ 


been made the subject-matter of a suit. - 
by the defendant against the “plaintiff. It- . 


(1) 2Stra,1271- S 
(2) (1850)'15 Q B 1016; 81 R R 882°. . 
(3) 3 L 200; 60 Ind. Oas. 771; 4 U 

R 1922 Lah. 254; 42 PLR 1922. < à 


tr 


(4) (1865). 1.Ba. 418; 12 Jur. (N s). 328; 35 L-J.Oh.} 7, 


234; 13 
536.° . 


m4 


LT w 


we et 


8) 739; 14, W R 251; 149 R Ri 


E ing AN 


PLR) 85; AI, . 
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was-a petition in an adnfinistration action 
in which’ a sum of £250 had been paid 
into Court for the contingent liability 
of the plaintiff in the administration 
action with regard to a mortgage 
o, which the person whose estate 
was being administered was a mortgagee. 
Thamortgagor either just before or during 
the pendency of the administration action 
had beccme bankrupt. 
been paid by the mortgagor and the 
‘question was whether the sum of £250 
should be paid to the Official Receiver of 
the mortgagor’s estat®, and whether £250 
could -legally be reduced by the trustees 
on account 6f interest due by the mortgagor 
tothe mortgagee. Interest had not been 
paid for over twenty years, and the question 
was whether in the accounting there should 
be.deducted from the £250 the amount 
of interest due by the estate of the bankrupt 
mortgagor, and it was held that it could 
be. The learned Judges in that case were 
construing the forty-second section of the 
statule 3 and 4, Wm. 4, c. 27 and made 
this observation : 

“The intention of the Legislature, I think, wae that 
if a man chose to let interest run into arrear for 
more than six years, and then come to a Court of 
Justic to recover the interest, he should only be 
entitled to recover six years’ interest; but it does 
not follow that the Legislature intended that a 
mortgagor who has lost his legal right, and comes 
to the Court insisting on his equity to redeem, 
should be allowed although he has failed to pay 
the interest which he ought to have paid for more 


than six years to. redeem on payment only of six- 


years’ interest,” 

„It is no authority for the proposition 
contended for, nor is the case in In re 
Marshfield (5), which raised a similar 
question and in which the decision in 
1 Equity (4) was followed. 

I have already stated the rule laid down 
by Sir Dinshaw Mulla, aod it seems to me 
that the only case that has to be met by the 
respondent is the decision of Adami, J. and 
Sen, J. in. Nathar Prasad v. Kali Prasad 
Shah (6). There again it was an accounting 
between the mortgagor and the mortgagee, 
and Adami, J., in the course of his judg- 
ment observed : 

. “The learned Subordinate Judge was clearly mis- 
taken in holding that the set-off of the rent of the 
hia 1320 to 1823, inclusive, was barred by limita- 
and relied upon the decision in Sheo Saran 
Singh v. Mahabir Parshad (7), for that 
proposition, The defendant there who was 


the mortgagee and who was in arrear as 
Rae 

( 58; rd. Cas, 785, (1925, Pat. 317; 
AIR 1926 Pat, 77, eT ene 

(7) 32 0 576. . s 
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regards certain sum described as hag ajiri 
under the ijara». deed claimed to set-off 
sums which he had already paid to the 
plaintiff. It may be that had ‘the claim 
not been put forward in that form, it would 
have been cr could have been the subject.: 
matter of a separate suit. But in the 
accounts between the parties the defendant ° 
merely stated that the sum which the 
plaintiff was claiming could legally be 
reduced by the sum which were paid by 
the defendant to the plaintiff in the cire 
cumstances. In my judgment it is not an 
author#y for contending that limitation is. 
not a bar to set-off. a, i 
It was suggested during the course of 
the case’ thst limitation was not a bar to 
set off if the transactions which were the 
subject-matter of the claim or subject- 
matter of the set-off were with regard to the: 
same estate. That,in my judgment, is not- 
a correct way of putting the case. It may 
very well be, and I think there are some 
indications in the cases to which I have 
referred, that the bar of limitation does not 
apply when the question is an- account, 
between the parties with regard to, the 
same transaction. The question whether. 
the transaction was with regard to the same, 
estate is, in my judgment, immaterial. 
. Another matter was raised with regard 
to interest. The learned Judgein the Uourt. 
Lelow has allowed interest: to-the -plaintiff 
apart from interest from the ‘date of the 
decree, In my judgment there are no. 
grounds upon which such a claim could 
be made or allowed, and, therefore; the 
decree of the learned Judge in the, Court 
below must be modified to the extent of 
disallowing the interest claimed .apart from , 
interest from the date of the decree, op 
With this modification, the appeal is: 
dismissed with costs in proportion to the: 
success of the parties. Application for. 
leave to appeal is rejected.. n e ' 


S. -| Decree modified. 
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CALCUTTA HIGH COURT 
Criminal Revision No. 731 of 1938- 
December $, 1938 
BARTLEY AND HENDERSON, JJ. 
NEPAL CHANDRA BHATTACHARYA 

ACOUsRD—PETITIONER ee Uh 

versus ` : Be ad Sg 
EMPEROR-—ReeponDent 

Penal Code (Act XEV of 18€0), s. 153-A—Term 

“ capitalist “`, whether definite—Word described in 

speech as class but referencë to world-wide economic 
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conditions—Clase is not class of ‘Bis Majesty's sub- 
jecis ut hin 8, 153-A. . 


Capitalist is altogether too vague a phrase to 
denote a defnite and ascertainable class so as $o 
ccmèe within s. 153-A, Penal Code. It is very easy 
to use the word ‘capitalist’ in making speeches ; but 
‘before such a speech can be made the basis of a 
prosecution under this sectiof&, it is necessary to 
eattach some clear and definite meaning to the 
term. If in using the word ‘capitalist’ a person has 
described a class, and has referred to world wide 
economie conditions, the class in question cannot 
possibly be a class of His Majesty's subjects, so 
as to bring the speech within s. 153-A. Maniban 
Liladhar v. Emperor (1), relied on. 

Messrs. J. C. Gupta and Sudhansu 
Bhusan Sen, for the Petitioners. : 

Sir A. K. Roy, Advocate-General and 
Mr. J- K. Mukherjee, the Public Pro- 
secutor, 24-Pargannas, for the Crown. 

Bartley, J.—This Rule was issued on 
the District Magistrate of the 24.Pargannas 
to show cause why the conviction of the 
petitioner under s. 153-A, Indian Penal 
,Oode, should not be set aside. Petitioner 
was convicted in respect of a speech made 
by him on November 9, 1937. The charge 
ultimately framed against him was in effect 
that he promoted enmity between 
employers and employees, who are two 
different classes of His Majesty’s subjects. 
His speech, fairly construed, is an attack 
on the cap:talist. The gist of it is this: 

“The capitalist is the blood taker, or blood suc- 
ker; labour isthe blood river. The world has two 
creeds only, capital and labour. Labour creates: 
capital takes the lien's share ofthe product. Their 
relation is that of man and tiger; the one with 
the advantage -destroys the other, Every person in 
the world’ has a right to share in its good things. 
That is the crux of the matter, and there can be 
no peace until this principle is fought for and 
established.” 

It is clear from this analysis that the 
speech cannot fairly be said to be an 
attempt to promote hatred or enmity. The 
language is not immoderate. The references 
to force are couched in homely vernacular 
idiom, the underlying idea clearly being 
that you get nothing in this world without 
fighting , for it. We are not, therefore, 
prepared to hold that on the evidence an 
attempt to promote hatred or enmity has 
been made out. In the next place, in order 
to support a conviction under s. 153-A, 
Penal Code, it must be shown that capi- 
„talists are a class of His Majesty's subjects. 
If the word “capitalists” is susceptible of 
accurate definition at all, that definition 
must be with references to a world system 
of economics. We are in agreement with 
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Beaumont, O. J,, when he said in Maniban 
Liladhar v. Emperor (1) that: : 
“Capitalist is altogether too vague a phrase to- 
denote a definite and ascertainable class so as to: 
come within s. 153-A.”. À yg 
Literally, the common factor in such A. 
case is accumulated wealth, Economically, 
the common factors are, possibly, wealth” 
plus investments Practically, it is impossi- 
ble to define the limits of any such classi-: 
fication, or to say how any speech would’ 
affect any given proportion ‘of its compo... 
nents. In the result this Rule must be made, 
absolute. The convicmon of the, petitioner 
apd the sentence passed on him are set 
aside. He will be released from 4ail.. 
Henderson, J.—I have had the advan- 
tage .of reading the judgment which has 
just been delivered by my learned brother, 
and have little to add. Tnere is no real, 
difficulty in assessing the effect of the epeech 
delivered by the petitioner. It is an attack- 
upon tne capitalist system. A complaint is 
made that under that system there is 
bound to be an unfair distribution of the. 
products of labour. The audience of the 
speaker were then told that their only 
hope is to unite, if they desire to improve 
their condition. ‘his appears to me a fair: 
and natural interpretation of the words, 
actually used. This is the explanation given. 
by the petitioner himself in his examina: 
tion under s. 342, Criminal Procedure Code, | 
and I believe him. In the circumstances, - 
it seems to me impossible to bring this: 
speech within the terms of s. 153-A, ladian . 
Penal Code. It is very easy to use the 
word "capitalist in making speeches; but’ 
bef.re such a speech can be made the. basis 
of a prosecution under this section, it is’ 
necessary to attach some clear and definite 
meaning to the term. The difficulty in 
doing so has been clearly expressed by the 
learned Chief Justice of Bombay, and I- 
respectfully agree with what he said. But 
tne ditticulty does not end there; even if 
weeare able to hold that in using the-word: 
‘capitalist’ the petitioner has described--a 
class, he has referred. to world-wide economic’ 
conditions, und the clags in'questioñ could. 
not possibly be a class of His Majesty's 
subjects. I accordingly agree that this Rule 
must be made absolute. . ` ae 
D. Rule made absolute. 
Q) 57 B 253; 141 Ind. Cas. 780; A IR 1933 Bom.. 
65; (1933) Or. Cas, 183; 3i Or. L J 231; 34 Bom. la 
R 1642; Ind, Rul. (1933) Bom, 153. e ` 
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Accomplice—Evidence eof. Sze Oriminal re 
. 
: 6 
-Acknowledgment—Letier containing promise Yo 
pay balane? — Original promissory note inad- 
misaible in evidence —, Subsequent letter can be 
basis of auit, 
` A subsequent acknowledgment in the form of a 
letter containing “a promise to pay" the balance due 
on a promissory note being itself an “agreement” 
‘could be the basis of the suit, even though the original 
note were held to be inadmissible in evidence. 
PUNJAB ZAMINDARS BANK, LTD. v. MOHAMMAD SHAFI 
VA : Lah. 115 
< Acts—General. 


Act 1860—XLV. Sez PENAL Cops. 

—— 1869—IV. See Divorce Act. 

— 1870—VII. Sse Cover Fees Aor. 

— 1872—I, Sse Evipenoz Aor, 

—— 1872—IX. Sez Contraor Aor, 

—— lt74—IIL, Sze MARRIED Women's PROPERTY AOT. 

—— 1877-1, SER Speotrro RELIEF AOT. 

—— 1873—VIIT, See Sea Customs Act. 

—— 1881—XXVI. See NEGOTIABLE INSTRUMENTS Aor, 

—— 1882—Ii. Sze Teusrs Aor. 

— 1882~IV. Seu TRANSFER or PRORERTY AOT. 

—— 1882—-V. Sex Easements AOT, | 

—— 1887—VII. See Sorts VALUATION AOT, 

— 1887—IX. See PROVINOIAL eae Oause Courrs 
OT, 

—— 1890 —VIH, Sez GUARDIANS AND Warps AOT. 

—— 1894—-I, Sep LAND Acquisition Act, 

——:1895—V. Sze Crown Grants Aor: 

-— 1898—V. Sem ORIMINAL PROOEDURS Cone, 

—— 1899-—-11, Sge Sramp Aor. 

— 1899—IX. Sze ARBITRATION Aor. 

—— 1903—XV, Ser Extrapirion Aor.’ 

—— 1908—V. Ses Givi ProOEDURE Cone. 

—— 1908—IX. Sez LIMITATION AOT. 

—— 1908--XVI. Sen REGISTRATION AOT. 

—— 1909--III. Sse PRESIDENOY Towns Insonvenoy 

ki Wie AcT, 

—— 1909-—IV, Sze WHIPPING Act, b 

—— 13910 -IX Sze Eveorrioiry Acr. 

—— 1911-1. Suz PATENTS AND Desrans Aor, 

—— 1911—111, Ses ORIMINAL TRIBES Aor, 

~~~ 1912—IL. Seg Co-orsastive Socretres Act. 

—— 1913--VII. Sez Companies Acor, 

—— 1914—VHE. Sez Motor Vu 10LE8 Aor. 

—— 1918—X. Ser Usuerous Loans Act. 

—— 1020—V. Sgr Provinotay INSOLVENOY Aon. 

——.1922—X1. Sez Income Tax Aor. 


—— 1023--VILL Ber WORKMEN'S Compensation Aor, 


—— 1923—XLIL Sze Mussanuan Waxr AOT, ` 

—— 1925—XEX. See Provinent Funps Aor. 

—— 1925—XXXIX, Sze Sucoxssion AOT, 

1929—-XIX. Sez Osio Marries RESTRAINT 


. 
— 


CT. 
—— 1932—IX. Seg PARTNERSAIP AOT, 
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“Act 


= Acts—Bengal. 


Act 1859—XI. Ses Bencar Lann Revenue SALES Aor 

—— 1876~—ILI. See BENGAL IRRIGATION Aor. 

—— 1879—IX. See Bencar Oourr or WARDS Aor. 

—— 1885—VIII. See BENGAL LANDLORD AND TENANT 
Procgpure Aor. 

—— 1885—VIII. Sge Benaan Tenanoy Act. 

—— 1887~—XII. Sze BENGAL, AGRA AND Assam Orvin 

QOourts Aor. 

—— 1903—V. Sge Benga, Exorse Act. 

— 1932—XV. Sex BENGAL MUNIOIPAL Aor. 

—— 1936—VII. See BENGAL AGRIQULTUBAIL DEBTORS 
Aor, 


Acts—Bihar. 


Act 1931—VIII. Ses Bragar Tenanoy Aor. 
—— 1933—III. Ses Binak MONEY Lenpges’ Act. 


Act-—-Bihar and Orissa. 


Act 1922— VII, See Bimar AND OrissA MUNICIPAL 
AOT. 


Acts—Bombay. 


Act 1879—XVII. Ses DEKK4AN 
RELIEF Aor, 
-— 1896—XX. Sege Sinp ENOUMBERED EsTATES AOT- 
—— 1929—IV. Bes KARAOHI SMALL UAUSE Courts 
Aor. 


Acts—Burma. 


Act 1999—I. Ses Burma GAMBLING Aor, - 
——~ 1921—-1V, Sze Burma RURAL SELF-GOVERNMENT 
' `T. Aor 
—— 1922—VI, Ger RANGOON Orry Moniorpan Aor, 

—— 1922—X1I. Sze Burma Covers Aor. 


© Acts—c, P. 


19.7—I. `Sgg O. P. Covats AoT. 

—— 1917—IL See QO. P. Lanp REVENUB AOT. 
1y22—ii, See O P. MUNIOIPALITIES 

f APPLIED TO BERAR. 

O. P. Motor Ve:tones Taxation 
AOT AS AMENDED IN 1935, 


Acts—Madras. 


186i—II. Ses Mapkas Revenus Recovery Aor, 

1865—VIL.- Sve MADRAS LRRIGATION UESS Aor, 

——~ 1895-111; Sze Mapeas HEREDITARY VILLAGE f 

: OFFICES AOT. ' 

—— 1908—I. Srn Mapeas Estates LAND Act, 8 

—— 19.8—Ill. Sege MADRAS PREVENTION oF 
ADULTERATION AOT. Pp 

—— 1920—Y. Seg Mangas Disreior MUNICIPALITIES 


AGRIOULTURISTS 


Act 46 


7 


— 193 i Sze 


OT. 
—- 1930—XEV, Seg Mangas Looan Boarps Aor. | 
> 1932—VI Sse MADRAS i “Socrerizg 
| a 


io. l INDİAN CASES. 


‘Acts—Punjap. ` 


Act 1€87—XVII. Ses PUNJAB Lanp REVENUE AOT. | 
— 1900—XJII. See hie ALIENATION oF LAND 
or, 
—— 1911— 11, Sez Punsas MUNICIPAL Aor, 
.—— 1912- V. Sez PUNJAB COLONIZATION of GOVERN- 
MENT Laps AoT, 
.—— 1913—IL Sze PUNJAB REDEMPTION 
GAGES Act. ` 
—— 1918—VI. See Punsas Courts AoT. 
-— 1934—VII. Srg PUNJAB RELISE oF INDEBTED- 
“NESS AOT. 
—— 1936~—II. Sze PUNJAB DEBTORS’ PROTECTION Act. 


Acts—U. P, 


Act 18&6—XXII. Sze Oups Rent Act. . 

—— 1904—1. Sze U. P. GENERAL Cravszs AoT, 

— 1916— 11. See U. P. MUNICIPALITIES Act, 

—— 19$2—XI. Bre AGRA PRE-EMPTION Aor. 

— 1926—IlI. Ses AGRA TENANOY Act. : 

— 1934—XXV, Sze U. I. ENOUMBERED ESTATES 
: ` Aor, 

— 1934—XXVII. Sez U. P. AGRIOULTURISTS' 

RELIEF Aor, 


Regulations. 


Reg. 1869—J11. Sez Urrer BURMA LAND AND REVENUE 
REGULATION 


Statutes.. 


Stat. 1925. SrE Ranen COLUMBIA ADMINISTRATION 
oT. 
—— 1627, Sze Posio Urinities Aor (Canapa). 
mame J928, Sze ALBERTA INTESTATE Sucozssion Act. 
—— 1935 (25 & 26 Gro. V, On. 42). SEE GOVERNMENT 
$ or INDIA ACT. 


Administration—Preliminary decree— Relief under 
— Proper court-fee should be paid. 
, It- is the practice in the moffusil to demand 
payment of Oourt-fees from defendants, who come in 
under a preliminary decree in administration suits, 
and they cannot obtain relief under the decree 
- without payment of the, proper court-fee. U.P. 
_ Mya v. RIOUFREYT Rang. 841 
*. Adoption. Ser Hindu Law > 803 F8 
-Adverse Possession. See Limitation Act, 1908, 
5. 28 at eons . 777 
Burden | of* proof — Plaintiff's title and 
defendant's. possession for more than 12 years 
before suit, established—Pleintiff alleging that he 
let in .defendant as tenant—Aliegation not 
proved— Defendant pleading adverse possession 
—Burden of proof. 4 
In a-suit for possession of property, the title of 
the plaintiff as well us possession of the defendant 
for more than 12 years before suit were established, 
the plaintif had pleaded that he-had let the defend- 
ant iù possession asa tenant and the Court found 
that that was not proved, the defendant pleaded ad- 
verse possession: - - 
Held, that the burden wason the defendant, and 
since he had not established it, the plaintif was 
entitled-‘to.a decree for possession, MAHERBAN 2. 
- Yusur Kaan’ ` aa Nag. 203 
— Mortgagee ‘obtaining possession of holding 
under mortgage—Payment of reni by him directly 
to landlord, whether affects his position as mort- 
.gagee—Persona in" possession with permission of 
‘morigageé, if can set up title against mortgagor. 
Where the mortgagees have obtained possession 
of the holding under the mortgage and are still 
recorded as mortgagees of the plots, it is not open to 
them -to resile from their contract and to set up 
a title adverse to their mortgagor. Tle mortgage 


or Mort- 
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Adverse possession—concld. b 


` being operativethe mere fact of payment of rent by 


the mortgagees to the landlord direct will not affect 
their position as mortgagees nor will entitle them 
to get up their title as occupancy tenants. This 
payment must have been in pursuance of the arratige- 
ment arrived at between the parties et the 
time of the execution of the mortgage and hyld 
be deemed to be on behalf of the occupancy ten- 
ant. Similarly, persons acquiring possession of the 
plots with the permission of the mortgagees and 
under unregistered deeds cannot set up a title 
against the mortgagor merely because they have 
been in. possession fora number. of years under 8 
title which cannot be ch&llenged by the mort- 
gagees. Baxar BALI BINGA v. SARJU Sinau All. 760 
Nature of—Small piece ofdand not of 

much use to owner made use of by neighbour for 

‘storing straw, cow-dung, etc.—Flimsy and tempor- 

ary structures built on such land—Such little acta 

jf user and possession do not amount to adverse 
possession. Ka 

In a case where adverse possession is alleged, the 
nature of the rights exercised by the parties and 
the relationship between them will have to be looked 
jnto in order to see whether the acts were permissive 
or so trivial as not to be noticed It must, however, 
be remembered thatina case where the land ia 
adjoining the house of the defendants and the 
plaintiff, the owner ofthe land is not a resident 
of that locality where the land situates, the little 
acts of possession cannot be effectively taken notice 
of at once by the plaintiff against whose interest 
they areexercised. Where, therefore,asmall piece 
of landbeing of no present use to ita owner and 
being convenjent in many ways to his neighbour is 
made use of by the latter for storing straw, cow- 
dung snd other materials and sheds for cows, fowls, 
etc., of flimey and purely temporary character are con- 
structed and maintained: for number of years on such 
a piece of land, euch user by the neigbbcur cf the 
owner of the land does not amount to adveise pos- 
session sgainst the owner. In India, such a user 
excites no particular attention. It is neither 
meant to denote, nor understopd as denoting--on 
the one sidé or the other—a claim to the ownership 
of the land.--Where such and no more is tHe case, 
it would be altogether wrong to hold that a ‘claim 
to title by adverse possesgion has been made out, 
KALDHARI SINGH 2, JIBAOHSH MISHRA 4 Pat. 275 
Plaintiff not asserting title when occasions 
arose— His possession held that of licensee. | 

In a guit for adverse possession, there was noevi- 
dence that the plaintiff had ever asserted a hostile 
title though such occasions arose, e. : g., when thé 
plaintiff was mentioned only as a tenant.in a suit to 
which he wasa party and when the property in suit 
was attached and sold as belonging to a third person. 
There was not an iota of evidence onthe record to 
prove that he had asserted a hostile title at any 
period prior to the happening of those events : 

Held, that the suit could noi succeed; a belated ` 
assertion ‘of his title would not be sufficient to 
clothe the plaintiff with any status higher than 
that of a leensee. JassA Ram v. Turan BHAGAT 

Lak, 52 

Agra Pre-emption Act (XI of 1922),—Scope of 
Aci— Whether contains whole law of pre-emption . 
—Court,ifcan have recourse to rules of pre- 








emption existing prior to Act but having no 
place in it. 
The Agra Pre-emption Act was intended to 


consolidate and amend the law relating to pre: 
emption and therefore the Act purports to con 


. 


Vol, 1817 


Mgra Pre-empton Act—contd. « 


Main the whole of the law of pre-emptidn in the 
rovince and the Act does not intend that the 
lourts should have recourse to former rules of 

joeri which find no mention in the Act. 

efore the Act, the law of pre-emption was in a 
sstafe-of considerable confusion in the province and 
p Act was enacted to define exactly what was the 

‘aw of pre-emption. Basora Nara v. Surv Sines 

. All. 625 

8. 11—Person declared proprietor under 
3 186, Agra Tenancy Act (III of 1926), when 
-becomes proprietor—Vendor only rent-free grantee 
on date of sale and his status not converted by 
suit under Agra Tenancy Act, whether petty 
proprietor within meaning of s, 11, - 

.A person declared to be proprietor under the 
provisions of g 186, Agra Tenancy Act, becomes a 
„proprietor only from the date of the declaration 
wad not from any earlier eperiod when he might 

yave fulfilled the conditions laid down injs, 186. 
‘Hence, where on the date of the execution of a 

«iale-deed the vendor is merely a rent-free grantee 

«nd his status has not been converted into that of 

ws petty proprietor by reason of” an appropriate 
rait brought under the Agra Tenancy Act, sucha 

~wendor cannot be considered to be a petty pro- 





«riotor within the meaniug of s. 11, Agra Pre- 
smption Act Ram OHULAM v. Ram Brasaw 
All. 805 





- s. 19—Scope of s. 19—It deals only with 
capacity of plaintiff to bring auit for pre-emption 
‘and does not involve consideration of transfer 
by vendee. 

The natural interpretation of s. 19, Agra Pre- 
mption Act, is that it deals with tha capicity of 
he plaintiff to bring a suit for pre-emption. 

Section 19 does not involye the consideration of 8 

vansfer by a vendee. The Legislature appears to 

‘ave dealt with the right of the plaintiffs in s. 19 

ind how far that right may be lost by transfers or 
loss of interest of the plaintiff. To introduce 
tonsiderations applying tothe defendants in such 

a section would be to introduce other idea. The 

W.egislature did not intend that other questions 

¢hould be dealt with ins. 39 than the capacity of 

she plaintiffs. Buona Nara v. Sary Sinan All, 625 
~ 88, 19, 20 —Sale of zemindari ahares in 
mahal to B who not kaving any share in mauza 
in ` which- mahal situated—Suit by plaintiff for 
-pre-emption—During pendency of suit B making 
‘gift to idol which was under his management and 
‘which was owner of zemindari sharesin mahal— 
Plaintiffs held, entitled to pre-empt. 
The plaintifs brought their three suits for 
wre-emption on May 12, 1934, against the vendee, to 
pre empt three sales effected by the persons rolatiag 
o żemindari shares in a mahal. B, the vendee had no 
wemindari share in the mauza in which the mahal 

was situated. Daring the pendency of the suit B 

«nade a deed of gift of the three gemindart shares 

Ko an idol who was under his management and 

who was the owner of a gemindari share in mahal 

in which the three zemindari shares lay. The gift 

‘deed made no reference to the right of pre-emption: 
Held, that the plaintiffs were entitled to pre- 

ompt the sales. The transfer made to the idol being 

a gift and nota sale, it could not be said that 

it was made by virtueof the idol’s preferential 

right of pre-eription. B being himself the manager 
of the idol in taking the sale for himself necessarily 
gave his assent as manager to the sales being 
made to himself in his personal capacity, the idol 


had, therefore. lest its right of pre-emption ande feree to the. psssession 
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could not exercise it again when the plaintiffs, had 
come to Court to enforce their right. Buona Nats v. 
Barv SINGH All. 625 
——— 8, 20. Ser Agra Pre-emption Act, 1922, 2 


Agra Tenancy Act (IH of 1926), 5. 3 (15)—“Grove" 
ia distinct from “grove-land” under 8. 3 (15). , 
“Land™ as defined by 5 3 (2) of the present Agra 

Tenancy Act, no doubt includes a grove-land, but 

the Act drawsa sharp distinction between “grove- 

land” and “grove.” It follows from the provision 
of 6.3 (15) that “grove” is distinct from ‘“grove- 

land", Frrrat HUSAIN v. LIAGAT Aut All. 561F B 

- s. 14—Rent, if can be assessed on plot 
80 long as grove existe. k , 
On transfer of sir land along with grove standin 
on it, the Revenue Court, cannot, so long as the 
grove exists, assess rent on the land. Firear HUSAIN 

v Lagat ALI All 561FB 

————. 88. 14,15—Hz-proprietary tenancy arises 
in land andnot intrees of grove. | | | 
Ex-proprietary rights arise only in the land and 


not in thetrees constituting the grove and the 
reason for this. is that cultivatory rights exist in 
the land and not in the trees. Firrat HUSAIN 
v Liagat ALI : __ All 561 FB. 
- ~- 686. 14,15— Proprietary right in sir land, 
having grove on it, transferred — Right to 
possession of trees and their fruits, whether re- 
mains with transferor till he reliquishes it under 
s. 15, x F f 
Per Bennet, J.—A right of occupancy implies, a 





right to occupy the lan. The Agra Tenancy 
Act intends that the ex-proprielary tenant will 
receive some  behefit from hig ` tenancy, 


otherwise there would be no point in making the 
distinction, The benefit which he will receive 
must bethe use and usufruct of the grove lund, 
that is the right to take the fruit of the grove. 
Therefore on the transfer of proprietary rights in 
sir land on which a grove stands, the right to 
the possession of tlie trees and their fruit romains 
with the transferor, uoless he rélinquishes’ this 
portion of his ex-proprietary rights, or the whole ` 
of his ex-propristary rights in accordance with s. 15, 
Agra Tenancy Act. í 

Per Allsop, J.—As soon as the old proprietor 
becomes thə ex-proprietary tenant, he, is in the 
same position ashe would have been if the land 
had be3n let -to him as grove-land, or in other 
words, as he would have been if the new proprietor 
had created a lease of the landin his favour. 
Under the provisions of s.8, Transfer of Propérty 
Act, he has a right me use the trees so long as they 

and upon the land. . 
“a Tabal Ahmad, J contra.—A sir plot on 
which a grove exists mu.t, in view of the defini- 
tion of “grove-land” ia the Act, ba regarded as 
“grove-land.” But on the transfer of that plot 
along with the grove, ex-proprietary rights that 
accrue in the land cannot, adversely affect the 
right ofthe transferee to the possession of the 
grove transferred to him, Law does not allow a 
person to derogate from his own grant anda 
landlord who has transferred bis proprietary 
interest in his sir plot along with the grove 
existing on the same cannot be allowed to turn 
round- an! say that as he acquired ex-proprietary 
right in the plot, he is at liberty to ignore the 
transfer of the grove made by him and to retain 
its possession. Even if it be “assumed for the 
purposes of argument that the right of the’ trans- 
of the grove is inconsistent 
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gra Tenancy Act—contd, 


with the right-of occupancy created in the ex-pro- 


prietary tenant, the right of the latter. must yield to. 


the right ofetha former. Therefore the transferee and 
not the transferor is entitled to the possession of the 
grove and its fruits, Frrrat HUSAIN v. LIAGAT ALI 
i . . All. 561F B 
Act, 1926, s. 14 
561FB 
— $.15—Agreement that transferee may cut 
down trees in grove onsir land as timber, whether, 
_ contrary to 8. 15, 7 
“On the sale of proprietary rights,an agreement 
between the parties that the transferee may cut 
down the trees in a grove on sir Jand as timber 
would not be contrary to s. 15, Agra Tenancy Act, 
because on the cutting down of the trtes, the 
vendor would be able to.exercise his ex-proprietary 
rights in the land as agricultural land. The 


8. 15. SEE Agra Tenancy 








agreement would have to be that the trees would. 


be cut down within.a reasonable time, otherwise 

it would interfere: with the ex-proprietary rights. 

FITRAT Husain v. Liagat ALI AU.561F B 

- — 8. 15-—-Owner. of grove standing on sir plot, 

if can sell or mortgage grove alone. 

. The-owner of a grove standing-on his sir plot is 
entitled to sell or mortgage ‘with pornesc, the 
grove alone without transferring his proprietary 
right in the plot. In such a case no ex-proprietary 
rights will accrue in the plot for the simple reason 
that the plot wasnot transferred and the vendee 
or the mortgagee with possession will undoubtedly 
be entitled to, the possession and enjoyment ofthe 
grove. Firrat HUSAIN v. LIAGAT ALI All S61 FB 
- $.15-—Transferce of proprietary righta in 
. sir land having grove onit, whether has right to 

take ex-proprietary rent—Ez-proprietary rights, 

whether accrue in favour of transferor. 

Per Bennet, J.--On a transfer of sir rights in 
respect’ of a plot on which a grove stands, the 
transferee receives the rightto take the ex-proprie- 
tary rent fixed on the grove-land by the Collector, 
and there is no. distinction in this case between 
sir, which is grove-land, and sir, which is agricultural 
land... , ‘ 

Per Iqbal Ahmad, J.—The mere existence of grove 
on a sir plot cannot affect the character of the plot 
and the plot would continue to be the sir of ‘the 
proprietor. Therefore, even under the present Act, 
ex-proprietary rights accrue in asir plot covered 
with grove when the plot slong with the grove is 

. transferred. Firrdt HUSAIN y. LIAQAT ALI 

i All. 561F B 

——— 8.15 (3) — “Reasonable grounds” under 

s. 15 (3), what constitute 

Per Bennet, J.—On the gale of proprietary rights 
in sir land haying a grove on it, presumably the 
fact that the vendee had paid the price of the trees 

—that isthé price which would cover the use of 

the trees—in the first case, and the fact that the 

jadgment-debtor in the second case had asked for 
the value of the property for auction sale to be 
increased by a large amount to include the value 
of the groves—from the same point of view—would 

. constitute “reasonable grounds” under s. 15, Agra 
Tenancy Act. Firrat HUSAIN v. LIAGAT ALI 

é All. 561FB 

——— 88, 23, 24, 25—Occupancy tenant dying 
while Act of 1881 was in force—His widow 
succeeding him dying succeeded by daughter 

—~Daughter dying while Act of 1926 was in force 

—Succeasion to daughter, tf governed by Agra 

Tenancy Act or by personal law. 


. dm general, the personal law. will apply to show 
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Agra Tenancy Act#*contd. . 

6 
how the property of a deceased person is to be in- 
herited. It is only so far as the personal law is 
modified by statate that the personal law will not 
apply. 

An occupancy tenant died while the Agra Tenangy 
Act of 1881 was in force and was succeeded’ by 
his widow. The widow died in 1900 and was suc- 
ceeded by her daughter who died in 1932° while 
the Agra Tenancy Actof 1926 was in force : r 

Held, that the succession to the daughter would 
not be governed by the Agra Tenancy Act as the 
Act made no provision for such a case, but by the 
personal law of the occupancy tenant. Har Narain 
Sineu v. Nann Ram SINGH All, 33 
———. S. 24, Sez AgraTenancy Ach, 1926, eae 


: : 3 
#————. 8,25., BER Agra Tenancy Aah, 1926, s. 23 
‘ 33 


ss, 32(2) 242 (8) (b)—Occupancy tenant 
executing usufructuary mortgage of holding and 
then surrendering holding to landlord—Landlord 

-leasing it to ‘another tenant—Mortgagee still in 

possession and mortgage not redeemed—Suit by 

new tenant and landlord for ejectment of mort- 
gagee—First tenant alive—Mortgagee, whether 
entitled to rely upon 3.32 (2)—Ifcan be ejected, 

A tenant to whom an occupancy holding was leas- 
ed out, executed a usufructuary mortgage of the 
holding. No term of the redemption was, however, 
fixed The tenant surrendered the holding in favour 
of the landlord in 1933 and thelandlord leased 
out the holding to another tenant. The mortgagee 
was still in possession and in 1931 or thereabout 
the new tenant and the landlord brought a suit 
against mortgagee for ejectment. The mortgage had 
not been redeemed. At the date of the suit, the 
first tenant was also alive: 

Held, that tha mortgagee was entitled to rely 
upon s. 32 (2) and could not be ejected. Ma»arasa 
SASEB BAHADUR V. BAULESHWAR SINGH Ail. 852 

S. 34-—-Usufructuary mortgage by occupancy 

tenant .of his occupancy holding effected in 1876 

—Validity of. 

A usufructuary mortgage of an occupancy hold- 
ing by an occupancy tenant effected in 1876is not 
invalid or inoperative and a suit for its redemp- 
tion is maintainable, BAKAT BALI SINGH v, BARIU 
Sines _ All 760 
ss, 73, 219-—Suit against thekadar for 

arrears of rent based on lease executed. when old 

Tenancy Act was in force—Lease providing that 

lessee would not be entitled to any remission of 

rent even when remission of revenue was, made 
by Government—Lessor, tf can recover full rent 
in spite of any remission of revenue by Government 

—8. 6(c), U. P. General Clauses Act (I of 1904), 

if stands in way of lessor. 

Section 219 of the. Agra Tenancy Act applies to 
“all” thekadars. The word “al! does not admit of 
any exception ; consequently it applies to all past, 
present and future thekadars. The word “all” is 
very significant and shows that no exception has been 
made in the case of old thekadars whose thekas 
came into existence while the old Tenancy Act was 
in force. 

Plaintiff brought a suit against thekadar to recover 
arrears of rent based upon a lease executed when 
the old Agra Tenancy Act of 1901 was ia force. The 
lease itself provided that even if in any year during 
its continuance remissions of revenue were made 
by the Government, the thekadar would not be 
entitled to any remissions in the rent payable by 
him to the lessor. Reliance was placed by the 
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defendants ons. 51 of the old Tenancy Act, under 
which the tenants were entitled to remissions in 
their rent, on account of remissions in revenue made 
by the Government : 

e Held, that the thekadar was not entitled to the 
Bevefit of remissions, there being an express pro- 
vision to the contrary, in the lease within the mean- 
ittg’of 5.219. The plaintiff was entitled to claim 
all rent in spite of any remissionsin revenue which 
-may be made by the Government, ands. 6 (c), U. P. 
General Olauses Act, did not stand in the way of 
plaintiff, BIBI Amna Kuatoon BEGUM v., Bent Ram 

All. 30 

— $,197—Occupancy tenant planting grove— 

. Grove, whether trdisferable — Auction-purchaser 

' of trees of grove,at sale in execution of desgee— 

His rightein trees 

Groves planted by occupancy tenant are not trans- 
ferable and ‘therefore*sn auction-purchaser of trees 
of grove in exedution of a simple money decree 
acquires no right other than the right in the timber of 





the trees, Lacuman SINGH v, MULWA All. 397 
8.202. Ser Agra Tenancy Act, 1926, s. z 
48 


———— 88, 202,199 (1)—“Other dues" in s3. 202, 
whether includes arrears of profits, 

A “due” is of necessity an arrear inasmuch ag, 
when once a periodical payment by one person to 
another falls due, it immediately becomes an arrear., 
Therefore the expression “arrears of rent and other 

“ dues” in s. 20?, Agra Tenancy Act, means “arrears of 
rent and other arrears” and includes arrears of profits 
The expression “other dues” having regard in parti- 
cular tos 199(1) of the Act, cannot be held to exclude 
arrears of profits which have fallen due and have 
therefore become “dues”. Har Daya v. BABU RAM 
Manowar LAL All. 484 
—— §. 219, Sez Agra Tenancy Act, 1926, 5. 73 

: 30 


$8,226, 202 — Limitation — Suit under 
s. 226 by lambardar ~ Limitation applicable 
—S. 202, whether applies to lambardar — Rent 
.accruing due during theka—Limitation for lessor's 

suit, if curtailed by 8. 202. 

The statutory psriod of limitation for a suit under 
s. 226, Tenancy Act, is three years, and allthatthe 
Legislature meant in enacting s. 202 of the Act, was 
that after the termination of the theka a suit by the 
co-sharer should be held up for one year, during which 
period the thekadar has the right of suit; but, if he 
does not exercise such right within the period of 
one year, the co-sharer-lessor is entitled tosue for 
arrears which have accrued during the theka years, 
provided he institutes his suit within tho statutory 
period of three years, And the converse would pre- 
sumably hold good in respect to arrears which had 
accrued prior to the theka. The statutory period of 
three years is not reduced in favour of the lambardar 
by s. 202. Itis reduced as against the lessoronly in 
respect to arrears which had accrued before the 
theka and it is reduced as against the thekadar only 
in respect to arrears accruing during the period of 
the theka. Har DAYAL v. BABU Ram MANOHAR LAL 

All, 484 

— 8, 242 (3) (b) — Suit for ejectment before 
„Assistant Collector — Defendant pleading that 
Revenue Court has no jurisdiction — Issue about 
jurisdiction framed— Defendant's Counsel conceding 
‘in argument that Revenue Qourt has jurisdiction 
and Court deciding issue in plaintiff's favour— 

Assistant Collector, if can be deemed to have 

decided question of jurisdiction within meaning of 
- 8 342 (3). (b). 5 e 
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Where the defendant, ina suit for ejectment and 
damages filed in the Oourt of au Assistant Collec- 
tor, takes up a plea in his written? statement that 
the Revenue Court has no jurisdiction to decide 
the suit and anissue has been framed regarding 
the jurisdiction of éhe Court to try the suit, but 
the defendant's Counsel concedes while arguing the 
case that the Revenue Court had jurisdiction to try 
the suit and the Oourt thereupon while delivering 
judgment answers the issue in favour of the 
plaintiff, the Assistant Oollector must be deemed 
to have decided the question of jurisdiction within 
meaning of s.242 (3) bi, Agra Tenancy Act, and 
appeal lies to the District Judge. MAHARAJA SAHEB 
BAHApUR v. BAULESAWAR SING I All. 852 


Alberta Intestate Successlon Act, 1928, 
Chap. XVII, s. 19 (1). Ber British Columbia 


Administration Act, 1°25, Ohap: II 993 
Amendment. See Appeal 840 
Appeal—Amended decree—Appeal lies. Ser Civil 

Procedure Code, 1908,5 152 28 


Amendment of memorandum—Appeal by 
one of defendants -Memorandum not showing that 
appeal is against part of decree, except tts valua- 
tion and court-fee paid—Amendment of valuation 
sought — Amendment should be allowed whether 
other defendants are made respondents or not. 
Where only one of the defendants appeals from 

the decree and there is nothingin the memorandum 
of appeal itself which indicates that the appellant 
is objecting only to part of the decree except the 
figure given for valuation and the amount of court- 
fee paid, then, if the appellant offers to amend the 
valuation and pay the increased court-fee, the offer 
should be accepted, whether other defendants are 
made respondents or not. SARAT OHANDRA PATNAIK 
v, BAIDYANATH Parnatk Pat 840 
Competency—Syit filed in established Court 

—Ordinary incidents of procedure of that Court 

including right of appeal apply to suit. 

When a question is said to be referred to an esta- 
blished Court, it imports that the ordinary incidents 
of the procedure of that Court are to attach, and also 
that any general right of appeal from its decision 
likewise attaches. DURGA CHARAN V. MARKANDE MISIR 








All, 282 
~ Forum of. Ske Bengal, Agra and Assam 
Oivil Courts Act, 1837, s. 21 939 


Jurisdiction — Suit for declaration by 
collateral that alienation, the consideration for 
which was Rs. 13,090 was without consideration and 
legal necessity and not binding on him—Trial Court 
dismissing suit — District Judge holding that con- 
siteration to extent of Rs. 6,608 was for legal neces- 
sity—District Judge, if can pass decree. 

The plaintiff collateral brought'a declaratory suit 
alleging that a certain alienation, total consideration 
of which was Ra. 13,C00 made was without considera- 
tion and legal necessity and therefore should not 
affect hisreversionary rights. The trial Court held 
that the plaintiff was a collateral of the vendor, that 
the property was ancestral but that the alienation 
was made for consideration and valid necessity 
except fora sum of Ks. 1,500 or thereabouts, and as 
the total consideration was Rs. 13,000, he refused to 
set aside the sale and dismissed the plaintiff's suit 
with costs. On appeal the’ District Judge held 
that consideration to the extent of Rs. 6,608 was 
alone proved to befor necessity. But the District 
Judge was of opinion that asthe sum of Rs. 6,608 
was outside his appellate jurisdiction, he was 
not entitled to pass such a decree and therefore 


vi . 


Appeal—concld. . : 
he returned the appeal to the plaintif for presenta- 
tion tothe High Court : 

Held, that the District Judge had jurisdiction to pass 
a decree setting aside the sale and fixing the charge 
on the property at the sum of Rs. 6,608, SAM Sinan 
V. JAGAT PING Lah, 810 


e 
Letters Patent—Sutt based on wrongful 
dismissal—Appeal on ground that suit was for 
defamation—Appeal daes not lie. 

Per Courtney-Terrell, C. J. and James, J.—Where 
4 Letters Patent Appeal is filed on the contention that 
the suit was for defamation but it is clear from 
the pleadings that the suit is for wrongful dismissal 
and not for defamation, the appeal is not msin- 
tainable. Kurrop RANJAN Das v. MOHAMMAD Wasg 

Pat. 585 

Privy Counctl~Federal Court — Leave to 

appeal from decision of Federal Court—Special 

circumstances muet be shown—Special circumstances, 
what are, depend on merits of each case. 

Where leave to appeal to the Privy Oouncil from 
the-decision of the Federal Court is asked for, some 
special circumstances must be shown justifying grant 
of such leave, what special circumstances are, would 
depend upon the merits of each cass. 

{In this particular case the leave was refused.] 
De: Hout PAM Sine: v, Tax Crown F C947 


Arbitratlon—Award—Setting aside — Irregularity 

‘occurring ~Parties still going on with arbitration 

—W hether can subsequently challenge award. 

Where parties go on with arbitration without 
objection after an i:regularity had occurred, they 
are precluded from seeking to set asile the award 
on the ground of the irregularity. U Paw v Ma YE 

Rang. 942 
Minar—No leare of Court— Proceedings are 

‘void sble at the option of minor. 

Unless leave of the Court has been expressly ob- 
tained and recorded, the arbitration proceedings 
are voidable at the option of the minor. SAMAND 
Kuan v. MOHAMMAD RAMZAN Kaan “Lah 287 


Arbitration Act 1X of 1899). $. 8 (1) (b)—Con- 
struction—Parties jointly appointing two arbitra- 
tors — One dying—Cour:, if can supply vacincy 
under s. 8 (1) b) 

In a case where ths parties have -jviatly 
appointed two arbitrators and one of the arbitratorg 
dies or a vacancy otherwise occure, the Vourt has 
power under s, 8 (1) (b), Arbitration Act, to supply 
the vavancy and appoint an arbitrator, ; 

It is an ordinary canon of construction that a 
section of a statute should be‘so construed as to 
render every part thereof consistent with every 
otHer part. 

Section 8, Arbitration Act, must be read as a whole 
and ci. (b) of subs. (1) must be read as qualified 
by sub-s. (2). Olause (b) of sub-s. (1) should be 
construed a3 Covering the case of a vacancy where 
the submission provides for a reference to a single 


arbitiator. RAMJI Puresotam v, HARI BHAMLA 

, Sind 337 
Attestation —Evidence of, See Deed - 572 
Award. Sze Arbitration 942 


Award madé against son as legal representa- 
tive of father—Ancestral property in hands of gon, 
whether can be attached and sold in execution 
Hindu Law—Debte—Father—Son'a liability. 
Where an award under the Co-operative Societies 

Act has been made against a son asa legal represen- 
tative of his deceased father, the ancestral property 
in the hands of the son and his sons is liable to be 
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e 
attached and sbld in execution of the award. Ssxo- 
BARAN Sinan v, QAYA Amba Oo-opERative Soolety 

; Pat. 512 

Reference under Co-operative Societies Act 

to Registrar, for aword—Registrar acta as Court and 
has jurisdiction to decide question of limitation 

_ The Registrar, Co-operative Societies, on a reference 
made to him for an award under Co-operative 
Societies Actis acting asa Court and he hag juris-e 
diction to decide whether a dispute before him is 
time-barred or not. Once he has decided that, rightly 
or wrongly, it cannot be said that he acted without 
jurisdiction. Suzosakan SINGH v. Gaya AMIA Co- 
OPERATIVE Soorety Pat. 512 
Suit to enforce—Awaed assigning properties 
_to certain persons—Suit by one of them with 
re®pect to some only of the properties assigned to 

him—Maintainability of. * 

Where certain shares in certain properties are 
assigned by an award to certain persons, it is 
open to a person in whose favour a right has 
been created in that award to enforce that award by 
a suit with regard to any property with respect to 
which hisright has been declared. If he dves not 
include in ib any other property with respect to which 
his right has been declared, that is his own concern, 
and it cannot be said that the suit is not maintainable 
on that ground. In sucha suit it is not incumbent 
on a person to include all the properties which are 
awarded to him in theaward. GANESH SuaNKARBHAT 
SODALGEKAR v. GANGABAI SuAMBHUBHAT SADALGEKAR 





Bom. 608 
Ballor and Ballee—Liability. of bailee. Sze Con- 
tract Act, 1872, 5. 151 334 


Benaml—Suit by benamidar—Benami transaction 
of mortgage offending against Punjab Land Aliena- 
tion Act (XIII of 1900.—Suit by benamidar for 
possession held not maintainable. . 

The principal that a benamidar can maintain a 
suit against all persons except the beneficiaries 
and a Oivil Court has no power to decline to enforce 
a transaction on the ground that it was really 
intended to benefit a person other than the plaintiff 
applies only to those cases where a benami transac- 
tion does not contravene the provisions of any law. 

L orally transferred toJ mortgage rights in land 
and further mortgaged for some more land for 
certain sum. This transaction was recordedin a 
mutation which was regularly attested. J was a 
fictitious mortgagee on behalf of one M who was the 
real beneficiary under the transaction and had taken 
a mortgage in lieu of the debt owed by L to him. 
P was a noun-agriculturist. Possession had not 
passed toJ and no payment of land revenue had 
been made by J: 

“Held, that the transaction offerded clearly against 
the provisions of the Land Alienation Act, in so far 
as it effected a sale as well as a.mortgage for an 
indefinite period, neither of which was permissible 
underthat. A suit by J, the benamidar for possession 
of mortgage lands was, therefore, not maintainable, 
| ALA V, JAGE Ram Lah. 465 
Bengal, Agra and Assam Civil Courts Act (Xi 

of 1887), $. 21—Appeal, forum of — How to be 

determined—Suit for accounts valued at less than 

Rs. 5,000—Valuation not wrong—Decree for amount 

exceeding Rs. 5,000 — Appeal, whether lies to 

District Judge or to High Court. ` 

In order to determine the proper Appalfate Court, 
what has to be looked at is the value of the origi- 
nal suit, that is to say, the amount or value of the 
subject-matter of the suit, and that must be taken 
to bg the value assigned by the plaintif in his 
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plaint, and not the value as found by the Court, 
unless it appears that, either through carelessness 
er gross negligence, the true value has been alto- 
géther misrepresented by the plaintiff. It is the 

laintiff's valuation in his plaint which controls the 
jufiddiction not only of the first Court but of the 

Appellate Court. : 

Where the plaintiff values his suit for accounts at 
an amount less than Rs. 5,000 and he has not in- 
advertently or deliberately given a wrong valua- 
tion, then although a decree is passed for a sum 
greater than Rs, 5,000 after taking accounts, an 
appeal from such a de@ree will lie to the District 
Judge and not to the High Court. IsuTIAQ Ae 
V. ABDUL SAMAD All 939 
Bengal Agricultural Debtors Act (Vil of 1936), 

8. 34—Notice—Eazpress decision by Board that debt 

in notice is included in application under 8.8 or 

statement under s. 13 (1)—Civil Court, if can 
override it and then refuse to stay proceedings. 

. With regard to s. 34, Bengal Agricultural Debtors 
Act, it may be said that the Oourt receiving the 
noticemust see that there is a debt in respect of 
which proceedings before itare pending and, where 
the debt does not exist; for instance, by reason of the 
execution sale having taken place, there is nothing 
tostay and the notice cannot be given effect to. 
Also it may besaid that the Court has jurisdiction 
to decide whether 'thenotico is in the prescribed 
manner as provided for by the Act. But where the 
Board has given an express decision ona question 
of fact or on a question of mixed law and fact within 
its jurisdiction as providedfor by the Act, there is 
no warrant for the proposition that the Oourt 
can sit in judgment oversuch decision and override 
it and then refuse to stay the proceedings in accord- 
ance with the notice. Harish OHANDRA PAL v. OHANDRA 
Nata BABA Cal. 739 
Bengal Court of Wards Act (IX of 1879), s. 6— 

Declaration under, whether judicial act—Notice to 
~ person affected, if essential—Widow of disqualified 

Hindu proprietor entitled to estate as executriz 

and legatee under husband's will—Whether “ pro- 

- prictor” — Question whether applicant is pro- 

ı prtetor, involving no question of fact—Determina- 
„tion, of such question, if conclusive. . 

The Court of -Warde in making a declaration 
under s 6 (a), Pengal Court of Wards Act, is acting 
judicially. Hence the person to be affected by the 
declaration is entitled to notice. 

The widow of a disqualified Hindu proprietor 
who is entitled to possession of the estate for 
her life as executrix and legatee under the will left 
by her husband, is a “proprietor” within the mean- 
ing of s. 6, Bengal Court of Wards Act. 

. Where the question whether the applicant is a 
proprietor within the meaning of s 6 of the Act 
depends upon the construction of the Act and ad- 
mitted facts and documents and there isreally no 
question of facts which the Court of Wards has to 
determine before it can come to its decision, the 
decision can be fairly described as collateral to the 
merits of thé case. Inpumati Devi v. BENGAL Oourt 
or Wards Cal. 973 
Bengal Excise Act (V of 1909), ss. 63, 64 (1)— 
- Any liquon “lawfully had in nossession along with 

and in addition to” liquor liable to confiscation, if 

can be confiscated under a. 63 (2)— Person in posses- 
sion, whether should be guilty of offence — Lictt 
liquor on different premises from illicit liquor, if 

makes any difference. s 

Under s. 63, any liquor lawfully “had in possession 
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along with or in addition to” any Jiquor liable to 
confiscation under s. 63 (1) is likewise liable to con- 
fiscation. It is immaterial who is the person in 
possession; all that the sub-section requires. is that 
some person should a in possession at some point 
of time subsequent to the commission of an excise 
offence, both of the illicit liquor and also of some 
licit liquor. When this condition is fulfilled, the 
licit liquor is confiscated equally with the illicit. 
The sub-section does not saythat the parson in 
possession need be guilty of any offence, and the 
Provisoto the sub-section distinctly implies that in 
the case of liquor even the owner need not be guilty. 
The whole of. s. €3 is in very wide terms and itis 
not difficult to imagine cases where it may operate 
harshly. But revenue laws are often very harsh, 
because revenue offences are often very profitable. 
These, however, are extraneous considerations which 
can hardly affect the interpretation of s. 63. The 
section has to be construed according to. its plain 
language. The fact that the licit liquor was ‘on 
different premises from illicit is immaterial; the point 
is that it wae lawfully “had in possession” “in 
addition to" the illicit liquor. Therefore, the ad- 
ditional liquor is liable to confiscation under s. 63 (2), 
The fact that the person in possessizsn of licit has not 
been prosecuted for or convicted of any offence is, 
entirely irrelevant to the construction of s: 63 (92). 
EZEKIEL Erakatm EZEKIEL V. Emperor Oal. 955 
- ss, 63, 64 (1) -Magistrate, if can order 
* confiscation of anything in Bengal which is liable 
to confiscation under 8.63, whether it is within or 
without his district. f 
On the true construction of s. 61 (1), the Magistrate 
who tries the case has power to order confiscation 
of anything in Bengal which is liable to confiscation 
under s. 63, whether it is within or without the district 
where the case is tried. EZEKIEL WPHRAIM EZEKIEL 
v. EMPEROR Cal, 955 
——- 8. 63, 64 (1;—Order of confiscation under 
8. 64 (1)—Parties not heard—Omisston, if fatal. 
‘Before a Magistrate can make an order of con- 
fiscation under s, 61 (1) of the Bengal Excise Act, 
hehas to decide that the articles in question are 
liable to confiscation under s. 63. A decision neces- 


.satily implies the hearing of parties: In ordinary 


cirdumstances, the omission is fatal tothe order of 
confiscation: but where facts sufficient fora debision 
of the question of liability to confiscation are stated 
by the petitioners themselves in the application, the 
omission cannot be said to have caused any real pre- 
judice. EZBKIEL EPHRAIM EZEKIEL », EMPEROR 
Cal, 955 
8.63, 64(1)— "Possession" in s. 63 (2) 
implies full and uncontrolled physical posses- 
sion—Liquor in dual possession of revenue autho- 
rities and person from whom it is sought to be seized 
—Whether can be confiscated under s. 63 (2) 
Possession implies full and uncontrolled physical 
dominion, One quantity of liquor cannot be said to 
be “had in possession along with or in addition to" 
another, unless the possessor of both is the same, 
Liguor which is in the dual possession of the revenue 
authorities and the company from whom it is sought 
to be seized, cannot be said to be in “possession” of 
the company within the meaning of s. 63 (2) and 
therefore is not liable to confiscation under s. 63 (2) 
and where there is no evidence that any portion of it 
ig illicit, it is not liable to confiscation under a, 63 (1) 





either. EZEKIEL EPSARAIM EZEKIEL v. EMPEROR 
i, i Cal. 955 
——— 5, 64 \1). See Bangnl Excise Act, 1909, 
B. 63 985 


Vili 
Bengal Irrigation Act (ill of 1876), 88. 47, 59, 
63—Registered owners only, can sue for rent — 
Suit for rent by such owner—Defendants, if can 
plead that nent was due to some one else also. 
The scheme of the Bengal Irrigation Act, is that 
the Canal Department will deal with those owners 
only whose names are registered in their books, 
and they will issue authority “for the realisation of 
the rent in their favour only. Reading ss. 47, 59 
and 63 together, it is clear that uo one else 
except a registered owner who has been awarded 
right to realize rent can sue for rent and when such 
a person has brought a suit, the defendants cannot 
plead that the rent was due to some one else also. 
Degonanpan Panpzy v Ramprarra Rat Pat. 844 
ss. 59, 683. Sze Bengal Irrigation Act, 1676, 
Bo 47 . 844 


Bengal Land Revenue Sales Act (XI of 1859) 
$8.5. Sze Bengal Land Revenue Sales Act, 1859, 
8. 14 47 

-m 8. 5—Sale without compliance with 8, 5— 
No objection in appeal before Commissioner - Sale, 
af can be challenged in Civil Court, 

A sale held without complying withs. 5, Bengal 
Land Revenues Sales Act, where that section is 
attracted, is a sale- contrary to the Act and such a 
sale cannot be challenged on that ground in a 
QOivil Court unless such a ground had been speci- 
fied in an appeal made to the Oommissioner. GOPAL 
OHANDRA G.,08E v HARENDRA Nats Day Cal 47 
————— 85, 14, 5, 33—Share in default—Effect of 

declaration under 3. 14—Other proprietors not 

‘purchasing share—Effect—Entire estate, when to 

be notified for sale 

The effect of a declaration under s. 14, Bengal 
Land Revenue Sales Act, fullowed by the neglect of 
the other recorded. proprietors to purchase the share 
in default by paying up the arrears dus in respect 
thereof is that the separate accounts are closed, 
On the closing of the separate accounts,a general 
account of the receipts of revenue in respect of the 
entire estate must be made, and ifon such account 
being made, there appears an arrear of revenue, 
the entire éstate is to be notifiedfor sale. Sus px- 
BALA Gnosp v, HARENDRA Natu Day Cal. 47. 
: s 33. Sze Bengal Land Revenue Sales 

Act, 1859; s. 14 i 47. 
s. 33—Appeal under 8, 33—Appeal iş 

governed by.s. 2, Bengal Land Revenue Sales “Act 

(VII of 1868). ` f 4 \ 

The appeal contemplated in s. 330f the Bengal 
Land Revenue Sales Act,isan appeal made to the 
Commissioner under s. 2 of Bengal Act VII of 
1868, that is an appeal which it would be “lawful 
for Commissioner of Revenue to receive,” thatis an 
appeal presented tohim within 60 days of thesals 
orone presented to the Collector within 15 days of 
the sale for transmission to the Commissioner. An 
appeal not so présented is to be treated as no appeal 
and no attack can be launched on the sale in a 
suit on the-ground thatthe sale was contrary to 
the’ provisions of the Act, the estate being admit- 
tedly in arrears. Goran Quanpra Goose v. HABENDRA 
Nats Day g Cal. 47 


Bengal Landlord and Tenant Procedure Act 

VIN of 1885)—Forfeiture clause in agricultural 
- leage is not invalid. 

Act VIII of 1869 (Bengal Landlord and Tenant 
Procedure Act) leaves landlords and agricultural 
tenants free to regulate their rights by contract. 
There is nothing in that Act which would render 





invalid‘ “a forfeiture clause in an agricultural 
lease. Provar HANDRA Byam v. BENGAL CENTRAL 


BANE, Lrp. Cal, 657 
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Bengal Municipal Aé&t (XV of 1932), -s. 535— 
Scheme of Act—Act providing'remedy for non» 
feasance of duty by Municipality — Suit by rate- 
payer for non-feasance and not for any wrongful 
act—Maintainability — Notice under s. 535, if 
necessary. ; 
If a duty is imposed by statute which but for the 

statute would not exist and a remedy for default or 

breach of that duty is provided by the statute, that 
createsthe duty, that is the only remedy. ie 

It is not the scheme of the Bengal Municipal Act, 
that arate-payer should come tothe Court for non- 
feasance of Municipal Commissioners. A suit by 8 
rate-payer, therefore, agdéinst the Municipal Oom- 
missioners, not for any wrongful act but for a neglect 
of their duty does not lie and the only remedy of the 
plaintiff would be under the ‘relevant seetions of the’ 
Mugicipal Act. — 

An illegal omission will come under thw expression 
“for any act purporting to be done under the Act” in 
s. 535, Bengal Municipal Act, 45 much as any act dons 
underthe Act and a suit against a Municipality for 
non-feasance of a duty is bad, if no notice under s. 535 
is served upon the Commissioners prior to the institu- 
tion of thesuit. JOGENDRA Natu BANERJKE o. TOLLY- 
GANJ MUNICIPALITY i Cal, 762 
s3. 535—Suit against Chairman instead of- 

Commisstoners—Latter appearing and defending 

suit—Held, mere technical flaw of no importance. 

Where in a suit against a Municipality, only the’ 
Ohairman is suad, instead of the Municipal Com- 
missioners, it is a technical flaw and no importance 
should be attached fo it, specially whan the Munici- 
pal Commiésioners duly appear in tha trial Court’ 
and in the Appellate Court and defend the suit. Jogun-+ 
pea NATH BANERJEE V TOLLYGANJ MUNIOIPALITY 

i Cal. 762 

Bengal Tenancy Act Vill of 1885), 8.104-H. sus 
Bengal Tenancy Act, 1885, s. LOL d 674. 

— —ss. 104-J, 104-H—Rent setiled under 
8. 101-A tos, 101-f—Rent and other entries in. 
Record of Rights bearing on rent, can be challeng-- 
ed only under a. 104-H—Sutt not filed under 
8. 101-H -Jurisdiction of Civil Court—Power of 
Revenue Officer to touch contractual powers aris 
ing before Act. ` : ‘ 
The effect of s. 10%J, Bengal Tenancy Act, is 

that neither the landlord nor the tenant can chal« 

lenge the amount of rent settled’ under s, 104-A to 

s. 104-F except by a suit under s. 104-H. From 

this it necessarily follows that other entries in the 

Record of -Kights so far ‘as they bear upon the’! 

amount of rent settled cannot be also- challenged! 

except by a suit under s. 101-H. Kh 

The effect of s: l0i-H is that the failure’ to get 
the entry cancelled by a suit under that section on” 
the grounds specified therein precludes the Oil, 
Court* from entertaining and giving effect to any 
plea which would have the effect of declaring that - 
the amount -of rent was not correctly settled under 
s. 104-A to s. 104-F. But the Revenue Officer in 
settling rants under s3. 101-A to s. 101-F has no 
power to touch contractual rights acquired before 
the Act. By s. 104-J, the amount of rent is to be 
deemed to have been correctly settled within tha 
meaning of the Act. Any rentsettled by a Revenus 
Officer ignoring such contractual rights cannot be 
deemed to have been correctly sattled under the, 
Act if in ssttling such rent he abrogates such cone 
tractual rights and thereby exceeds his pêwers under 
the Act. MIDNAPORE ZAMINDARY Co., LTD. v. ORANDRA 
BINGHA Dupguria Cal, 674 

——— 8. 191 — Scope — Contract of one 
tenancy at consolidated rent covering both perma- 
nently settled estate and diara bands—Contract, 
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Bengal Tenancy Act—concld, 
. Š > t 
. if can-be split up—Diara lands temporarily 
settled with landlord by Government and iis rent 
` fixed by Revenue Oficer—Contract, if falls under 
. & 19i1—Liability of tenant to pay consolidated rent. 
‘Section 19), Bengal Tenancy Act, contemplates 
that a lease or contract (provided it is made after 
the psfsaing of the Bengal Tenancy Act) may be 


. superseded as therein stated, only where the area 


comprised inthe tenure or holding to which the 
contract relates is situate wholly in an estate not 
subject to a subsisting permanent settlement. When 
the contract is for one tenancy bearing a consoli- 
dated rent covering both lands of the permanently 
settled estate and diarqlands, the contract cannot 
be split up? whether atthe instance’ of the revenue 
officer or of the landlord aloneor of the tenant alone, 
and made ifto two. That would be creating a new 
contract between the. parties, 1. ¢., substituting 
two tenancies inthe place of one. This can only 
be done by the mutual’ consent of the landlord and 
tenant. ` : 

.. When azemindar grants a mokarari lease in res- 
pect of lands comprising his asli lands and diara 
lands accreted to his estate at a consolidated rental, 
his contract is not affected when the revenue officers 
settle the rent payable by the said tenant of the 
diara portion under s. 104, Bengal Tenancy Act, and 
Government settles the diara lands a3 atemporarily 
settled estate with the said zemindar us such a con- 
tract is not hit bys, 191, Bengal Tenancy Act, and 
the.tenants are only bound to pay the consolidated 
reat fixed under the mokarari lease. Spisi U: ANDRA 
NANDI v, MIDNAPORE ZAMINDARY Co., Lro. Cal. 370 


' Bihar and Orlssa Municipal Act (VII of 1922), 


$.12—Word ‘may’ must be construed as ‘shall’— 

Suit instituted by Chairman of Municipality is 

not maintainable as such | 

The use of the word ‘may’ in s. 12, Bihar and 
Ofissa Municipal Act, must be construed in the 
sense that the body of Commissioners shall by that 
name | sue and be sued, and by no other. The 
Chairman of the Municipality—a position although 
recognised by the Municipal Act—is not a legal 
entity nor a corporation sole and therefore he is 
not entitled to sue. The action brought by the 
Ohairman on behalf of the Municipality is, therefore, 
not ‘maintainable. Kamax.ya NARAYAN SING. v. 
UHAIRMAN, HAZARIBAG.. MUNICIPALITY Pat. 486 
‘Bihar Money-Lenders Act (lll of 1938), s. 12— 

S. 12 gives complete discretion to Court— Held, that 

facts did not justify re-opening of accounts. 

Section 12, Bihar Muney-Lenders Act gives a com- 
plete discretion to the Uourt in the matter of re- 
opening of accounts. 

Held, upon the facts of the case that theree was 
nothing which would justify the Uourt, in the 
exercise of its discretion, in re-opening tha accounts. 
Jal GOBIND Sina. v, PAOHKAURI Ram Pat. 572 


Bihar Tenancy Act(Vili of 1934), s. 49— Plaintiff 
holder of occupancy hol ding consisting of agricultu- 
‘raland homestead land settiing homestead plot 

with defendant—Defendant to supply milk, curd, 

“etc, at certain rate to plaintiff and to heip him 

“in cultivation Defendunt hela under-raiyat under 

“plaintiff—Notice of ejectment heid must be served 

as required by a. 49. 

Where the.lunds included in the holding of an 
agricultural raiyat consist partly. of agricultural 
and partly of humestead lands and the homestead 
portion is let out for use as homestead, the person 
to whom it isso let is an under-raryat within the 
meaning-of thé Bihar Tenancy Act, and accordingly 
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such person is not liable to ejectment, unless a 
notice has been servedin accordance with the pro- 
visions of s. 49 of the Act. 

The plaintiff who was the holder of-an occupancy 
holding consisting of agricultural land and‘ some’ 
homestead land settled with the defendant one of 
the plots of homestead land on condition that he” 
provided milk, curd and ghee to the plaintiff at 
certain prices on ceremonial occasions and assisted 
him in his cultivation The plaintiff served a notice 
on the defendant which was sufficient under 
Transfer of Property Act but which did not fulfil 
the requirements of 5,49, Bihar Tenancy Act. He 
brought a suit to eject the defendant and claimed 
a certfin sum in respect of milk, curd and ghee 
which he alleged the defendant had not supplied 
in violation of the agreement, and nothing for non- 
rendition of services, p 

Held, that the defendant was under-ratyat 
under the plaintiff as agreéiment between the parties 
was oneto let the land in return for certain articles 
of produce, in other words, a produce tenancy and 
the plaintiff's suit to eject must fail for non-com- 
pliance with the provisions of 8.49 of the Tenancy 
Act. MIAN AHIR v. PABAMHANS PATHAK Pat.172 
Bond. Sze Stamp Act, 1399, s. 2 (5) 67 
British Columbia Administration Act, 1925, 

Chap. 2,8.127 (1)—Aiberta Intestate Succession 

Act, 1923, Chap. Li, s. 19 .(1)—“Living in adultery" 

—Statutory forfeiture—Burden of proof. 

Even if it be established that the wife had left 
the husband and had been living in adultery prior 
to the husband's death, the burden of proof is not 
ghifted and it is not for the wife to prove that the 
adulterous life had not existed at the time of the 
husband's death. ; 

Section 127 (1) of the British Columbia Adminis- 
tration Act, 1925, Ohap. 2, which provides as fvl- 
lows :—“ If a wife has left her husband and i3 
living in adultery at the time of his death, she 
shall take no part of her husband's estate”, does not 
apply even when the wife hai left the husband 
and had lived in adultery prior tu the husband's 
death, if she was not living in adultery at the 
time of his death. It is for the party invoking 
forfeiture to prove the facts necessary to establish 


the statutory forfeiture. MiouazL Borns v. MABEL 
Burns : PC 993 
Burden of Proof. 
bee Adverse possession 203 
Ses Evidence i 945 


Burma Courts Act (XI of 1922 ,8 11—Second ap- 
peal— Finding of fact -Concurrent findings 
when can be interfered with, ` 
The High Court in second appeal is entitled to 

interfere on a finding of fact, concurrent or otherwise. 

A concurrent finding of fact, however, should not be 

upset unless it is very clearly wrong. E Hor Quan’ 

Co. v. UHOTALAL UJAMSI : Rang. 846 

Burma Gambling Act «i of 1899), 8. 6 1, 7 


Presumption under 8. 7—Provisions of s.8 (1) 
must- be strictly carried out—Warrant issued 


after recording information that gambling is going 

on at certain place—Presumtion under s. 7, f can 

be made, : | 

The provisions of sub-s (1), s. 6, Burma Gambl- 
ing Act, are all important and unless those provi- 
gions are stritly carried out, a house or pluce cannot 
be said to have been eutered under the provisions 
of that section and consequently the ‘presumption 
specified ins. 7 cannot be made A mere record 
made of the information hat illegal gambling is 
going on at a certain place -and leaving no stamp 
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of credibility in issuing the warrant is, not sufficient 
to meet the requirements of the law. Consequently 
the result ofthe raid or the search made under that 
warrant dces not constitute a legal basis of the 
presumption under 6. 7. AH Skin v. Tez KING 
e Rang. 112 
Burma Rural Self.Government Act (IV of 1921), 
gs. 2 (hy ul), 28 T) (a)—" Public market “, what 
is— Whether there should be buildings constructed, 

Public market means any place belonging to a 
District Council or constructed, repaired, or main- 
tained out of a District Fund, where persons periodi- 
cally assemble for the sale of goods, live-stock or 
articles of food. To be a public market, a market 
need not necessarily bea building constructed, re- 
paired, or maintained out of a District Fund. It is 
sufficient ifthe place where persons periodically 
assemble for the sale of goods, live-stock or 
articles of food belongs to a District Council. Au 
Su v. P. TARAWAY KAKA kang. 986 
—— 8. 28 (1) (a)—Fee under 8. 28 (1) (a)— 

Purpose of. i 

The fee leviable under s. 28 (1) (a), Burma Rural 
Self-Government Act, is not the rent charged for 
the use or occupation of a place or a building or 
a stull ina public market. “The fee is levied for 
the right to expose goods or live-stock in the 
public market for sale. An Su v. P. Taraway Kaka 

Rang. 986 

©. P. Courts Act (i of 1917) ‚S. 26—Appeal filed 

an Court of Additional District Juage must be 
regarded as presented in District Court. 

The Additional District . udgeis clearly a Judge of 
the District Court althcugh his power to exercise the 
jurisdiction of the Distiict Courtis restricted. 
Whenever the Additional Judge hears and deter- 
mines an appeal, the appeal would be deemed to be 
heard and determined by the District Court to 
which he is an Additional Judge. 

Held, that the appeal presented in the office of the 
Additional District Judge, Khamgaon, must be 
regarded as having been presented to the District 
Court, ‘West Berar, Akola, and hence to the proper 
Qourt. Although the presiding officer of that 
section of the District Court which had its venue at 
Khamgaon had himself no jurisdiction to hear the 
appeal, it could not be held to have been presented 
tod an improper Oourt. 
District Judge had to do was to submit the appeal 
to the District Judge who was the Chief Juuicial 
Officer in charge of the District Court of Akola 
and to have it transferred to a Judge ofthat Court 
competent to bear and determine the appeal. Instead 
of doing £0, he returned the appeal tu the appellant 
for being presented to the Additional District 
vudge, Akola, but that returning of the appeal and 
its representation at Akola could not impair the 
validity of the original presentation of the appeal, 
the appeal was merely transferred from one section 
of the District Oourt to another and not from one 
Court to’another Court. GULABOHAND V. KISHANLAL 

Nag. 556 
C, P. Land Revenue Act (Il of 1917), ss. 125, 
“127, 128, 138—Notice of demand, if necessary— 

“ Assigns’ w 8. 125 does not include non-possessory 

mortgayee—Instructions in Kevenue Manual 

Nature of —Failure to observe—Sate, if invalrduted, 

it is not obligatory on the Tahsildar to cause 
notice of the demand to be served on any defaulter; 
jt isa step which under s. 127, U. P. Land Revenue 
Act, depends on the discretion of that officer, 

The word “assigns as used in s, 125 does not 
juclude a non-possessory mortgagee. 3 


Alfthat the Additional | 
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The instructions contained in Revenue: Manual, 
Vol. II, p. 43, are mere executive instructions and 
have not the force of law. Failure to observe the 
instructions does not amount to an illegality so as 
to invalidate the sale. SURAJDEEN v. ISHWARI PrAgAt 
Nag. 478 
——— 8.138—Sale free of encumbrance is $gneral 

rule—When burdened with encumbrance. ra 
Under s. 138,0. P. Land Revenue Act, sale free 
of incumbrances is the rule, and sale subject to. 
incumbrances is an exception. The Deputy Oom- 
missioner would make an order only when he does 
not wish to sell free of incumbrances. That would 
be when he gets notice of the existence of incum- 
brances. It is therefore for the mortgagee to sea 
thet his mortgage was brought to the knowledge of 
that officer. SURAJDEEN v. ISHWARI Peas# Nag. 478. 


8,192—Sutt for village profits —Lambardar 
or mukaddam, if can ciaim remuneration for 
services for period preceding its fixaiton under 
s. 192. g 
In a suit for village profits, a lambardar or 
mukaddam is entitled to claim whether as a plaint- 
iff oras a defence remuneration for his services for 
such years -prior to the year in which his re~ 
muneration has been fixed by the Deputy Commis“ 
sioner under the provisions of s. 192 of the Land 
Revenue Act asare within the period of limitation, 
MasADEOv, JANARDAN Nag. 5 


s. 192 (1)~Lambardar’s commission for 
cotlestany Land revenue from malik makbuzas— 
Co-sharers, if can share it. g 
A lambaruar receives one cominission on the 

land revenue assessed un a mahal and another com- 

missiun on the land revenue assessed on the malik 
moakbuzas, and this Gummicsion is given to him not 
as proprietcr of the village but to compensate him 
for the trouble he has in collecting the money, 

Neither forme part of the village ussets and in 

neither have the co-shareis any right. DHUNDIRAS 

Mapaao DaaRasKar V, GANPAT VITAAL VIO. ARE 

Nag. 915 

———— 8,202. Sse 0. P. Land Revenue Act, 1917, 

B 220 (Q 177 


$. 203 (8)—Proprietor moriyaging his 

village share'and house im abadi—dslortyaye fore- 
closeu— rt hether can claim to retain possession of 
„house. f f 
lt a proprietor mortgages his village-share 
(without cultivating rights 10 s:r) and bis house 
in the abadi, he caunot, attor the morgage has 
been foreclosed aud he nus become an ex-pioprietary — 
tenant, claim to retain possession of the house on 
the gyound that under a. 20s of the U, P. Land 
kevenue Act, he is entitled to a house-site in the 
abadi.” DUKHURAM V. KHANDEuAO Nay. 577 


————— $8, 22014), 202—Suit for damages for 
breach of conditrons wm contract—Jurisarclion of 
Uwit Court, 

‘the Ubief Commissioner or any Revenue Officer 
is nos empowered to “ determine, decide ur dispose 
ot” unuer 8, Zz u) U P. Land Revenue Act, the 
matter reluting to a breach vf coutiact and assess 
damages 1ù respect thereot, Section ZUZ (1) empowers 
the Cuief Cummuissiouer to make rules regulating 
the contract and management of the fgfest growth 
on the lends of any estate or mahat, and the right 
of user over such torest growth and aisu entities him 
to artach to the breach of such rules certain pecu~ 
niary penalties. ‘Che mere {act that the same set of 
facha give rice to a civil action for damages 58 
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well as to revenue proceedings under a 202 does 
not confer jurisdiction upon him to usurp the 
unctions of the Civil Courts, any more than a simi- 
lar set of conditions entitles the Civil and Criminal 
Wourts to trespass upon the province of each other 
in cases of defamation. Consequently the Oivil 
Court's jurisdiction is not barred in suit for 
dafhages for breach of certain condition in an 
agreement, JAMSHED v, KONJE LAL Nag. 177 
C. P. Motor Vehicles Taxation Act(as amend- 
ed in 1935), s. 3 (1, Proviso—License fee im- 
posed by Amraoti Town Municipality on motor 
lorry, if ataz—Person residing in Chandur 
Bazar Notified Area Committee plying lorry bet- 
ween Chandur Bazar &nd Amraoti—Amraoti Muni- 
cipality, if can impose such fee. Ps 
By an Amending Act in 1935 the words “ rent or 
fees " were deleted from the Proviso tos. 3 (D), O P. 
Motor Vehicles Taxatién Act. This clearly raises 
the implication that the person residing within one 
Municipality would not be liable to pay any tax 
on his motor vehicles which any other Municipal 
Committee might impose under the provisions of 
s. 66 of the O. P. Municipalities Act as applied to 
Berar, but would be liable for any other fee im- 
posed by its bye-laws. It would be quite impos- 
sible to conclude that the definition of “ tax”: in 
the Municipalities Act would inclute any toll, rate, 
due or fee of any kind whatever in addition to 
whatever kind of impost is mentioned in s. 66. 
License fee for motor lorry imposed hy Amraoti, 
Towa Municipality is not a tax. Consequently a 
person residing in Chandur Bazar Notified Area 
Oommittee would be liable for license fee imposed 
by Amraoti Town Municipality, on motor lorries 
plying batween Amraoti and Chandur Bazar AmMRUT- 
LAL v. Tee PRESIDENT, Town MUNICIPAL COMMITTEB, 
AMBAOTI Nag. 520 


CP. Municipalities Act] of 1922 as applled 
to Berar,s 179 (g\—Rules under—R. 1, by 

Amraott Town Municipal Committee — “Plying 

for hire within limits of Amraoti Town Muni- 

‘cipality,” interpretation of. 

The words “ plying for hire within the limits of 
Amraoti Town Municipality", occurring in r. 1, 
framed by Amraoti Town Municipality under 
s. 179 (9), O. P. Municipalities Act (as applied to 
Berar) cannot be confined to the narrow interpre- 
.tation that the whole of the service which is offered 
must take place within the limits of the Munici- 
palities and that otherwise the rules do not 
apply. 

Therefore vehicles operating as a regular service 
between Amraoti and Ohandur Bazar and picking 
up passengers within limits of the Amraoti Town 
Municipality, ply for hire within the limits of the 
Amraoti Town Municipality. AMRUTLAL v. PRESIDENT, 
Town MUNICIPAL Oommitrse, AMRAOTI Nag. 520 


Calcutta Insolvency Rules, 1910 r, 79—Question 
whether toaccept affidavit filed beyond time fized 
by T. 79, whether at discretion of Court—Failure 
to give notice but affidavit filed—Rejection of 
affidavit—Debtor, if can give evidence at time of 
hearing to rebut petitioning creditor's case. 

‘Che question whether or not the affidavit should be 
accepted and taken into account after the date on 
which it ouglt to have been filed under the provisions 

of r. 79 of the Caleutta Insolvency Rules is entirely a 

“matter in the discretion of the Judge who is dealing 
with the case. 

The T. 79, Oaleutta Insolvency Rules, fonly requires 
that'‘a notice” should be given in order that, tHe 
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petitioning creditor may know whether the debtor 
isintending to deny or dispute the petitioning 
creditor's case, and to what extent. ° If instead of 
notice an affidavit is filed, the rejection of the 
“affidavit” dces not amount tothe shutting out of 
evidence or the preveating of the debtor from giving 
any further evidence. Hecan still give evidence at, 
the hearing, even though the notice had not been 
filed. Armap MAHOMED PARUK v. PRAFHULLA Natu 
TAGORE Cal. 251 
Certlorarl—Writ of—Department of Government of 

“statutory bodies given judicial and quasi-judicial 

functions—Non-judicial exercise of such functions 

—Interference by High Court by writs of certiorari 

and prohibition. 

The power of the High Court to issue write of 
certiorari is unquestioned and the power of the 
Supreme Court to issue writs of prohibition hag 
also been inherited by the High Court. Where de- 
partmente of Government of statutory bodies are 
given judicial or quasi-judicial functions, the Courts 
will interfere to prevent the exercise of such func- 
tions in a non-judicial manner. The regular exer- 
cise of quasi-judicial powers will be enforced by 
writs of certiorari and prohibition, Inpumatr 
Devi v. BENGAL Court or Warps Cal. 973 


Writ of—Suppression of material fac 

—Writ will be refused. l 

The rule of the Court requiring uberrima fides 
on the part of the applicant for an ex parte in- 
junction applies equally to the case of an applica- 
tico for a rule nistfor a writ of prohibition, and 
where there has been a suppression of material 
facts, the Court will refuse the writ without going 
into the merits of the case. INDUMATI Devi Cyow- 
DURI Vv, PRENGAL Court or Warps Cal. 973 
Charge—Immediate or future—Charge held imme- 

diate. 

With reference to a loan advanced to a Corporation 
it gave a writing to the creditor declaring that the 
latter would have “lien on all our assets including 
machinery, shed, laboratory materials, settinge now 
lying or that may ke brought hereafter in our studio 
on Lawrence Road until repayment of the aforesaid 
loan and interest thereon.” The entries in the cash 
books of the Corporation, however, did not make any 
mention of thelien ; , 

Held, that the declaration created and intended to 
create an immediate charge. In re INDUS Fim Oor- 
PORATION, LTD. Sind 681 


Child Marrlage Restraint Act (XIX of 1929), 
ss. 5,6—Complaint under—There must be finding 
that either or both of contracting parties were 
infants. 

Lape of complaints under ss. 5 and 6 of the 
Child Marriage Restraint Act, it is essential that 
the trying Magistrate should find definitely that 
either or both of the contracting parties to the 
marriage, were infants within the meaning of the 
Act, thatisto say, that the bridegroom was under 
the age of 18or that the bridewae under the age 
of 14. Sew RATAN Lau Binanı v. EMPEROR 

Cal, 916 


Civil Procedure Code Act V of 1908),s 2 (2). 
Sre Civil Procedure Code, 1308, s. 96 282 
ss, 2 (2), 104, O. XLNHI—Order that appeal 

or cross-objection abate, whether appeatabdle, 
An order that an appeal abates is appealable as a 


decree. h , : 
Similarly an order directing thet an appeai or 


croas-objection,abates is also appealable. Purusuot- 
TAMDAS V. DEVKARAN = Nag. 411 
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~ 8.2 (12)—“Wrongful" in s. 2 (12), mean 
ing explained. 

The word ‘wrongful’ in s. 2 (12) of the Code of 
Oivil Procedure is used in a special sense. It does 
not mean pogsession which is wrongful for all 
purposes. It only means that the person who has 
no right to possession as again&t the party claiming 
it is in wrongful possession .as against that party 
for certain purposes including mesne profits but not 
wrongful for all purposes. Thus he is not liable 
for all losses which the party kept out of possession 
may have sustained but only for such profits as he 
actually received or which with due diligence he 
might have received. Ramnata v. Mo. ANLAL RADARA- 
KISAN MARWADI Nag. 106 


——— 8. 2 (12),0. XXI, r. 63 — Claim suit — 
Plaintiff proving his title to property — Possession 
of auction-purchaser, if wrongful as far as mesne 

. profits are concerned. $ 
There can be no doubt that the essence of a 

claim to mesne profits is the wrongful possession 

of the defendant, Where in a claim suit the plaintiff 
proves his title to the property claimed by him, 
the possession of the auction-purchaser who 
purchased the property in execution, becomes 
wrongful so farasthe mesne.profits are concerned. 
Tho plaintiff is entitled to claim mesne profits from 
the auction-purchaser, Possession which may be 
rightful for certain limited purposes as against the 
judgment-debtor may be wrongful as against third 
parties, and the mere fact that the possession was 
obtained through the instrumentality of the Courts 
will not avail either the decree-holder or the auction- 
A as against persons who were not parties 
to the decree. The ordinary rule is that an owner of 
property who is wrongfully kept outof possession 
is entitled to mesne profite, and however rightful the 
auction-purchaser's possession may beas against 
parties to the suit, jf it can avail him nothing as 
against third parties’ in regard to the right to 
possession, it cannot avail him in respect of other 
matters which directly flow out of those rights. 

RAMNATH v, MOHANLAL RADHAKISAN MARWADI 

f Nagi 106 
= S. 11. Sge Civil Procedure Code, 1503, Sch. 


‘TI, Para. 20 195 
8. 11. Sue Rea judicata 33, 267, 688 
no reference to 


s. 11—Competency has 
territorial jurisdiction—Suit” by K to recover pro- 
perly of her deceased husband H, against A—Her 
failure to establish title—Suit by appellant 
‘against K decreed against asseta of H in hands of 
K—Appellant attaching property subject-matter of 
precious suit by K, -in ex-cution—Principle of 
res judicata held applied and property could not be 
attached. 

Competency within the meaning ofs. 11, Civil 
Procedure Code has noreference to territorial juris- 
diction. 

One K widow of one H instituted a euit against 
one A for possession of certain property belonging 
to her husband. Her suit was dismissed on the 
ground that she had failed to prove her title against A, 
The appellant instituted a suit against A and K. 
A was subsequently exempted, and the appellant 
obtained a decree agsinst the assets of H in the 
hands of his widow K. He attached in execution 
the same property involved in the previous suit by 
Kas belonging to K: 

Held, that the principle of res judicata applied 
‘to the facts of thia case and thatthe appellant nust 
be held to represent his judgment-debtur A in 
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= r 
respect tothe property which his judgment-debtor 
had claimed by a euit as belonging to herself, but. 
had failed to establish such claim as against A. 
He could not therefore attach property in execution. 
of his decree, as belonging to K. Rane LAL v.'GAJRAJ 
SING I All. 80 

s. 11—Res judicata, principles of—Appli- 
cability—Rent suit in Small Cause Court— Décdsjon 
on title — Whether res judicata in subsequent. 
regular suit. 

The general rule is that where s. 11, Civil Procedure 
Code can be applied, it must be applied and that 
general principles of res judicata can only be 
invoked where s 11 is silent. 

' There is one apparent exgeption to the rule that 
the first Court must be a Court competent to try 
theesubsequent suit, and that is, where the first 
Court isa Oourt of exclusive jurisdictién, its deci- 
sion on any matter on which ithas exclusive juris- 
diction is binding on the other Courts. An instance - 
of this isa decision by a Revenue Court on a 
matter on which it hes exclusive jurisdiction, 

Similarly, if a Small Cause Court decides a 
matter on which it has exclusive jurisdiction, then 
that decision is binding on subsequent Courts, 

In rent suit the Small Cause Oourt has no ex- 
clusive jurisdiction to decide the question of title. 
If it does, its decision cannot be res judicata in 
subsequent suit for rent and for ejectment because 
the prayer for ejectment takes the suit away from 
the jurisdiction of the Oourt of Small Causes, 
Hayat MUHAMMAD v. BAR GAUSYALA, LTD, LYALLPUR 

Lah, 814 

s. 11, Expin. 4~—Plaintiffs’ predecessors 
claiming partition of whole shamilat— Subsequent 
suit by plaintif claiming that certrin well and 
land in shamilat was not liable to be partitioned 
held barred by res judicata. 

Plaintiffs’ predecessors instituted a suit claiming 
that entire shamilat was’ liable to be partitioned, 
Plaintiffs brought a subsequent suit tothe effect 
that certain well and land in the shamilat should be 
excluded : 

Held, that in the previous suit it was the duty of 
the predecessors of the plaintiffs to plead that the 
well and the land in dispute should be excluded 
from partition as the shamtlat was being partitioned 
at that time. As they did not raise any such plea 
in the previous suit, the present suit was barred ' 
under Expln, 4 tos. 11, Civil Procedure Oode. MEHAR . 
LANGAN y MEHR ALLAH YAR Lah. 262 

s. 11, Expl. IV—Point raised in pleadings 
but neither put into issue nor argued—If can be 
raised in subsequent suit, 

Raising of a point, which was actually raised in 
the pleadings in the previous suit but was neither 
put ihto issue nor argued, in a subsequent suit will 
not be barred by principle of constructive res 
judicata. MIpNAPoRE ZAMINDARY Qo., LTD. v. OS ANDRA 
Sineua DUDHURIA Cal. 674 
——— 8.11, O. ll, r. 1 — Res judicata—Constructive 

— House sold in execution—Plaintiff claiming it to 

be joint family property and that debt in respect 

of which ihe decree was obtained was not for legal 
necessity —Previous suit alleging that there was 
pirtition and property fell to his share, dis- 
missed—Subsequent suit held barred by res judicata, 

In execution of a decree against defendants Nog. | 
and 2, two houses were attached ang” sold. The 
plaintiff, who was a son of defendant No. l. 
ani brother of defendant No. 2, thereupon institut- . 
ei the suit for a declaration that the debts in con- 


megtion with which the decree was obtained had | 
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not been incurred for the benefit of the joint family 
consisting of himself and defendants Nos. 1 and 2, 


that the debts were in fact incurred for illegal and : 


immoral purposes and, therefore, the house proper- 
ty in question was not liable to be sold in execution 
of the decree. The plaintiff had previously brought 
two suits to challenge the same sale but in those 
suits he had pleaded that there had been a parti- 
tin of the joint property of the family and the 
‘house property in dispute in the present case had 
fallen to his share. The first suit was dismissed 
owing to plaintiff's failure to produce evidence on 
the date fixed bythe Court. The second suit, which 
was also based on the alleged partition was dis- 
missed on thg ground of res judicata Thereafter 
the present suit was instiluted by the plaintiff 
basing his clgim on the allegations stated above : ® 

Held, that the plaintiff challenged the sale in 
execution in both the swits as an infringement of 
his right of ownership; in the first suit he main- 
tained that he was the sole owner, while in the pre- 
sent suit, he claimed to be a member of a joint 
family. Acecrding to O. II-r 1, Oivil Procedure 
Oodle, the plaintiff was bound to frame his quit so 
as to get a final decision on the subject-matter in 
dispute and prevent further litigation as far as prac- 
ticable. The present claim could not be considered 
to be so dissimilar that its union withthe claim in 
the previous suit would have led to confusion The 
suit was, the:efore, barred by’ constructive res 
judicata. GOBIND v. NARAIN SINGH Lah. 41 
a s. 11, 0, 1, r. 2—Muhammadan husband 

gifting property to wife in lieu of dower — After 
death of husband, widow remarrying—Brother of 
deceas-d suing for pre-emption alleging transaction 
to be sale—Surt dismissed—Subsequent suit for 
declaration of title on ground: of remarriage and 
for avoidance, of gift—Suit held not barred — 
` Held, however, that plaintiff ‘could not challenge 
validity of gift having consen'ed to it by bringing 
pre-emption suit 

After the death of. her husband, a Muhammadan 
widow to whom her deceased husband had gifted 
certain property in lieu of dower, remarried. The 
brother ofthe deceas-d husband brought a pre-emp- 
tion suit alleging that the transaction was sale and 
not a gift. Thesuit was dismissed Subsequently 
he filed asuit for declaration that he had acquired a 
title to the property on the ground of the re-marriage 
of the widow and that the gift was null and void 
against him: 

Heid, that the plaintiff in his previous suit chal- 
lenged what his deceased brother had done in 
relation to the land in suit. In his subsequent claim, 
however, he was basing his right of ownership on 
what had been done by the widow herself and there 
could be no question but that the two reliefs were 
based on separate causes of action altogether. It 
could not therefore be urged that at the time the pre- 
emption suit was instituted by the plaintiff, he was 
bound under any provision of law to seek relief on 
the other ground also which had nothing to do with 
the ground on which he was seeking the first relief, 
The suit, therefore, was not barred either under s. 11 
or:under O. II, r. 2, Civil Procedure Gode: . 

Held, however, that the plaintiff was not entitled 
to-challenge the validity of the gift inasmuch as by 
bringing a sujt for pre-emption, he should be taken 
to have consepted to the transaction in the eye of 
the law. ALAM Kearon v. Hayat Kian Lah, 87 
——— 8, 20 (b)—Scope of s. 20 (b) — Whether 

limited to persons merely residing outside terri- 
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There is no reason to read cl. (b) of a, 20, Civil 
Procedure Code, as limited to persons merely resid- 
ing outside the limits of the territorifl jurisdiction 
of the Court but within British India, It makes 
no difference whether defendants aré residents of 
British India though gutside the local -limits of the 
Court's jurisdiction or they are persons residinge 


outside British India. Swar Natsan OFETTIAR v. 
V, BLN, K R. M. V. R. M. SuMASUNDARAM C..ETTIAR 


Mad. 757 
——— 8. 20 (c). Sze Civil Procedure Code, 1908 
O. VIT, r. 10 < 396 


— 8. 24—Tuo persons filing two suits for 
partition in Courts of First and Second Class Sub- 
Judges, respectively’ —District Judge transferring 
latter suit to former Court—Suits consolidated— 
One judgment and one decree—Party to Second 
Class but not party to First Class suit appealing to 
Judicial Commissioner's Court—Apreal he'd pro- 
perly filed. 

Two persons filed two suits for partition of 
eight annas and two annassharein the same prop- 
erty inthe Courts of First Class Sub-Judge and 
Second Class, Sub-Judge, respectively. The Second 
Class suit was transferred to the Court of the Firat 
Class Sub-Judge who framed separate issues but ` 
consolidated the two suits ind decided them by 
one judgment only, and one decree was drawnup, The 
party to the Second Class suit who was not a party 
to the First Olass appealed to the Judicial Commis- 
sioner's Court : ; 

Held, that the consslidation must be considered 
as one First Class suit and when there was one 
judgmeut and one decree clearly, neither the judg- 
ment nor the decree could be divided up into 
parts and separate forums could not exist for 
appeals relating to particular findings given in one 
judgment and decree. Consequently, the appeal re- 
lating to a finding on an issue in the Second Class 
suit could net be treated as an appeal from the 
Second Olass Court decree which did not exist and 
therefore, the appeal was properly filed TILLUMAL 
TEKUMAL v. MICHUMAL KHATUMAL Sind 982 
$.47. Ses Execution 501 


——— 8. 47—Estoppel—Applicability of, agai 
statute — Award filed in Cage Deere se paces 
— Order directing that award should be filed — 
Terms of award not incorporated in decree — 
Order is not enforceable as decree—Subsequent 
suit to obtain relief under award, if berred by 
8, 47 — Decree-holder obtuining some relief under 
award in execution, whether estopped from con- 
tending subsequently that order did not in law 
amount to decree. 

There cannot be estoppel against a statute and the 
doctrine of approbate and reprobate algo cannot 
apply. It applies only to the ccnduct of the parties, 
and theconduct of the parties is immaterial when the 
question of the legality of a document is concerned, 
Before effect can be given to an award by execution 
proceedings, there must be a judgment according to 
the award and a decree following thereon. 

Where there is no judgment and where the order” 
simply directs that the award shoul be filed with- 
out incorporating the terms of the award in the 
decree, that order is not executable as a decree 
A subsequent suit, therefore, to’ obtain some relief 
granted under the award is not barred bys. 47, Oivil 
Procedure Oode, In such a cass even though the 
plaintiff erroneously thought the order as a decree 
and executable as such and obtained some relief 





_ torial jurisdiction but within British Indic, + -ynder it though yop as contemplated by the award, 
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e 
still it would not disentitle him from contending 
subsequently that he was mistaken in treating it as a 
decree if in law it did not amount to such. Ganesa 
SHANKARBHAT SADALGEKAR V GANGABAI SHAMBHUBYAT 
SaDALGEKAR ` Bom. 608 


— 8. 47— Execution — Pemporary alienation 
e of judgment-debtor's land—Mortgage created and 
mortgagee given possession — Mortgage money not 
realiged—Decree recorded as fully satisfied by mort- 
gage—Subsequent suit by decree-holder against 

mortgagee, if barred by s. 47. 

The decree-holder in execution of his decree applied 
fora temporary alienation of the land of the judg- 
ment-debtor ‘The land was attached and a reference 
made to the Oollector for suggesting the mode and 
terms of the temporary alienation. A mortgage was 
created and the possession was given to the mort- 
gagee. But neither the executing Court nor the 
Collector realised the mortgage money. On an ap- 
plication by the judgment-debtor, the decree was 
Tecoried as completely satisfied by the creation of a 
valid mortgage even though the mortgagee tried to 
back ont from the transaction Subsequently the 
decres-holder filed a regular suit against the mort- 
gagee for the money. The mortgagee contended that 
the suit was barred by s. 47, Oivil Procedure 
Oode: 

Held, that this mortgage was in the nature ofa 
judicial hypothec and indeed it was the creation of 
this hypothec which had satisfied completely the 
decree. If either of the parties to this hypothee now 
wanted to enforce its rights aginst the other, the 
remedy was obviously by a regular soit and not in 
execution of the decree to which the mortgagee was 
not a party, and which had been held judicially to 
have been satisfied several years ago. The question 
in issue between the decree-holder and mortgagee 
could not possibly be said to be one “relating to the 
execution, discharge or satisfaction of the decree". 
This being so, no question of bar by s 47 can 
arise. ANJUMAN [MDADI BANK v UJAGAR SINGH 
Lah. 55 


S. 47—J udgment-debtor selling property 
after order of attachment in execution but before 
actual attachment — Objection by purchaser under 
0. KAI, r. 58 allowed by Court holding purchase 
bona fide, before attach nent—Attachment raised— 
Suit by decree-holder for aeclaration that property 
is liable to attachment, whether barred by s. 47, 
Where the property of the judgment-debtor has 

been ordered-to be attached in execution and the 

judgment-debtor executes a sale-deed of his property 
subsequent to the order of attachment but before its 
actual attachment and a third party purchaser 
files an objection under O. XXI, r. #8, Oivil 
Procedure Code, objecting to attachment on the 
ground that he had bona fide purchased the property 
before attachment and it therefore belonged tọ him 
at the time of the attachment and the Court releases 
the property from attachment holding that the objec- 
tor was a bona fide purchaser for consideration before 
attachment, & suit by the decree-holder for declara- 
tibn that the property is liable to attachment and sale 
jn execution of decree, the purchase not being bona 
fide is not barred by s.47. In such a case the order 

raising attachment on an objection under O. XXI, 

r. 58 being non-appealable it would amount to a 

denial of justice to refuse to entertain the decree- 

holder's suit on the ground that he ought to have 
appealed against the order of the execution Court 
releasing the property. Banseas PANDEY v. Raw LAL 

PANDEY ks Al. 817 
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s. 47—Party to suit. . 

Even a person who is sued as a representative 
is a party to thesuit within the meaning of s. 47 
when he is claiming that certain properties belong- 
ing to him in his personal right are not to be 
attached in execution of a decres obtained against 
him as legal representative. SWAMINATHAN URETTIAR 
v. V. E.N, KR. M.V.R.M Somssunpsram Onervtar 

Mad. 75 
S, 47— Question whether person is represent- 
ative of party in suit falls under s. 17—~Question 
not arising in execution proceeding and neither 
raised nor determined—Sutt by such person as 
representative, if barred. 

Where a question arises as? to whether any person 
is gr is not the representative of a party, such ques- 
tion is to be determined by the executieg Oourt for 
purposes of s. 47, Civil Procedure Code. But where 
the question of the plaintiff Being the representative 
of the judgment-debtor does not arise in the execu- 
tion proceedings and it is neither raised nor 
determined, a suit by him as representative is not 
barred under 5.47. Hrawansu Kumar Roy Onowpavry 
v. Hasem Aut Kaan Cal. 854 
———~ 88. 47,145, 73—Order of rateable distri- 

bution affecting not only creditors but also aurety 

and judgment-debtor— Appeal, whether lies. 

Where an order for rateable distribution affects not 
only the creditors inter se but the surety to a con- 
siderable extent and the judgment-debtor to a lesser 
extent, an appeal does lie unders, 47, Oivil Procedure 
Oode, read with s. 145. Lato AND RADHAKISAN v. RAM- 
DAYAL RAMNARAYAN Bom. 246 
— S. 48 (1) (b1—“Subsequent order", what is 

—Parties by compromise changing the mode of 

satisfying decree—Hxecuting Court resording com- 

promise and directing parties to act upon it—Order 

amounted to “subsequent. order"—Period of 12 

years runs from such order. 

An order which 9, 48,1) (b), Civil Prosedure Code, 
eontemplates must bə passed notin the suit but in 
execution, It must be subsequent to the decree, 

A mere variation asto the time and mode of pay- 
ment of the decretal debt is not considered a sub- 
stitution of one decree for another or any material 
alteration in the decree which the Civil Procedure 
Oode forbids. 

But wherethe parties, keeping the decretal liability 
unaltered, enter into a compromise changing the 
method of satisfying the decreeand the executing 
Court records the compromise ani directs the parties 
to actupon it, the order amounts to “subsequent 
order to pay” within the meaning of s. 48 (1) (b), and 
afresh period of 12 years runs from the date of such 
order. ALI MUHAMMAD v. GANGARAM OxATOMAL è 

. Sind 264 
—— 8, 51. Sze Civil Procedure Code, 1908, 205 





——— 5, 52 (2)—Scope of—Only enacts rule ‘of 
procedure in accordance with natural justice— 
Certain company going into voluntary liquidation 
and all its assets and liabilities taken over 
another company—Decree passed against latter for 
liabilities of former, as representatives-in-interest 
of former~Mode of execution of such decree—If 
can be executed against latter company-~Latter 
company, whether legal representatizes of former 
company—Principle of 8. 52 (2), tf can de extended 


to such a case. 

Section 52 \2) of the Oivil Procedure Code 
simply enacts a rule of procedure in accordance 
with natural justice, and even in the absence of 


that section (and of any provision of law to the 


> 
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contrary). Courts would have been ` justified in 
applying the principle embodied in itas a rule of 
justice, equity and gcod conscience. No system of 
law can be conceived which would allow the re- 
@resentatives of a deceased debtor totake his assets 
aid nevertheless resist the execution of decrees to 
be satisfied out of those assets without duly 
aceolnting for them and thus leave the decree- 
Rolders tô remain content with infructuous decrees. 
If a creditor has obtained a decree for the payment 
of money out ofthe property of the deceased, and 
provesin the execution proceedings that the 
debtor died leaving properties which came into the 
hands of his representatives, then itis for these 
representatives to accouhht for those properties, and 
ifthey fail to do'so, they become personally liable 
to tha extensof the assets not accounted for. The 
personal liability of the representatives in such a 
case is implicitin the®very decree passed against 
them for payment of money out of the property of 
the deceased. 5 
Where in a case a certain company has gone into 
voluntary liquidation and another company has 
taken over its assets and liabilities aud a decree 
is passed against the latter company for the 
liability, (the former company as a representative of 
the former) and the liability isexpressed in the 
form adopted in decrees against legal representatives 
of deceased persons, the mode of execution of such 
a decree is nut different in principle from a decree 
passed against the legal representatives of a 
person who has died a natural death, The latter 
Compuny having all the assets and liabilities of the 
former company are to all intents and purposes 
representatives-in-interest of the former company 
and the principle of s. 54 (2), Civil Procedure 
Uode extends to such a case even though under 
the Companies Act the transferee company cannot 
be said to be the legal representative of the transferor 
company. BARABONI CoaL Uonogrn, LTD. v. RAM 
OAANDRA MARWARI Pat. 721 
~ 5, 60—Proviso. (1), cl. (b)—Scope—Imple- 
ments of husbandry Engine or water pump used 
Jor irrigation held implement of husbandry. 
Ulause 4b, to Prov. (1) to s. 60, Civil Procedure 
Code, ie not intended to force agriculturist back to 
primitive ways but, to protect them in their liveli- 
hood as agriculwurisis by preventing the attach- 
ment even of those mechanical means where- 
by they plough and irrigate and cultivate the soil 
and obtain their livelihood as agricultuiists, The 
ditference between a Persian-wheel and an engine or 
Water pump is not an essential difference so us to 
apply ci, (b, tothe one case and to repel itin the 
‘another. Term ‘implements of husbandry’ in cl, ib) 
to Prov. (i) tos. bu, Uivil Procedure Code, sltould 
be interpreted in a fair and reasonable and even in 
& generous spirit and not in a narrow and mean 
Manner, An engine or water pump is necessary 
for the agriculturist to irrigate and cultivate 
his tields and earn his livelihood as an agricul- 
turist, Upuaram DALUMAL 9. Kozt SaaMBe 
Sind 250 
~S. 60 (1)—Provisos (g) and m)- Grant of 
field rent-free in consideration of grantee’s rights 
aa Deshmukh, Deshpandia and Sir-mukuddam — 
British Government confirming grant on condition 
of granteeS rendering loyal service— Mrelds recorded 
as Vrittee and occupants as malik-Makbuza 
muafidar saikar — Frielas held were sransferable. 
The word ‘pension’ as used in the Uivil Pro- 
cedure Code implies periodical payments of money 
by Government to the pensioner and jt does not 
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apply toa person who draws rents not as a 


pensioner butas a limited owner of the properties 
which yield them. 

In consideration of the rights of the, ancestor of the 
judgment-debtor as Deshmukh, Deshpandia and 
Sir-mukaddam, certam fields were granted to him 
rent-free. Since then the descendants of the grantee 
had enjoyed the grant withont let or hindrance. 
The British Government confirmed the grant for 
the maintenance of the grantee on condition of his 
rendering loyal service. In each settlement, the 
land was recorded as vrittee andthe occupants as 
malik-makbuza muafidar sarkar: 

Held, that Provisos (g) and (z) of s. 60 (1), Civil 
Procedure Code could not apply. The right of the 
holder in this land was not future or contingent, but 
present and vested, and the holder hada right to 
deal with it ashe pleased during the period of his 
own life, subject of course to the right of resump- 
tion which Government had reserved to itself. 

Held, also that the malik-makbuza rights in the 
two fields in suit were transferable, subject of course 
to Government's right to resume the concession 
exempting them from land revenue. Thesale cf these 
fields could in no way be contrary to public 
policy, Dzorao v. RAMBHAU Nag. 65 
—_— ss. 60, 51, O. XXI, r. 46 — Rights of 

patentee, if canbe attached—Controller of Patents 

whether person in possession of righta of patentee— 

Service of prohilitory order under 8, 51 upon him, 

whether amounts to attachment. 

The rights of a grantee under a grant of Lettera 
Patent are covered by 8. 60, Civil Procedure Ovde, 
and are “property liable to be atta hed and 
sold” within the meaning of the section. e 

With regard to the rights of a pat ntes the 
Controller of Patents ig not a “pe:son in possession 
of the same” within the meaning of O. XXI, r. 46, 
Civil Frocedure Code. | 

Consequently the service of prohibitory order upon 
the Controller of Patents is not an attachment 
within the meaning of s. 51, Oivil Procedure 
Code. KRAD.A Kissen v. Hina Lan BANJARA 

Cal. 909 
s. 64, O. XXI, rr. 58, 60, 63 — Transfer 
of Property Act UV of 1852), a. 52 — Property 

‘attached in execution~Claim underO. XXI, r. 58 

aliowed — Attachment, whether ends — Claimant, 

whether free to transfer property—Such transfer 

if void under s. 64. É 

Where immovable property is attached in execu- 
tion of a decree, the order for release from attach- 
ment in a case under O. AXI,r. 28 of the Uode of 
Civil Procedure, does not put an end tothe attach- 
ment so as to leave the claimant free to deal with 
the property as he likes, and if a suit is brought by 
the decree-hulder to establish a right to attach the 
propeity and s decree is passed in his favour, the 
effect of the decree isto set aside the order of 
release and to maintain uninterrupted the attachment 
originally made. The result is that any private 
transfer of property by the claimant, though made 
after an order under r, 60, O. XXI, releasing the, 
proj erty irom attachment, will be void under 8. 64, 
if the right to attach is subsequently established by 
suit under r.t3. ANANDEI V. LALA Kam =~ Oudh 362 
——_—— s. 66—Applicability where plaintiff cannot 

get any relief without proving that certified pur- 

chase was on behalf of plainwijf—Plaintif already 
in possession and seeking confirmation of possession 
or defendant being benamidar before auction sale 

Facts, if material. 


The words “no suit shall” be maintained" in s, 66, 
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Civil Procedure Oode, are similar to the opening 
words of s. “(under which it has been held that the 
section is applicable to all forms of action and all 
kinds of reliefs. The test is, can the plaintiff get any 
xelief.or any material relief since he will not be 
satisfied only with the aforesa¢d declarations which 
are not opposed, without proving that the purchase 
certified by the Court was made on behalfof the 
plaintifi. If he cannot, that furnishes the “ground” 
of the applicability of s. 6°, sub-s (1) so that the suit 
cannot be maintained. It is immaterial whether the 
plaintiff isin possession and seeks a confirmation of 
possession or whether he is out of possession and 
seeksto recover possession; in either cases. 66, 
applies. o 
‘I'he fact that defendant was benamidar before the 
auction sale is also no answer to the objection under 
s. 66 for it does not matter how the certified purchaser 
-got his funds. ALI AHMED y. 8. AMSUNNESSA 

Cal. 102 


8. 66—Plaintiff's claim that purchase was 
on his behalf, when can succeed—Particulars of 
fraud not pleaded before Court which took evi- 
dence, if can be allowed subsequently to be pleaded. 
The consequence of s, 66, Civil Procedure Code, 

is that unless the auction sale could be impugned 

on the ground of fraud or of some other grave ir- 
regularity which made it a nullity, the plaintiff's 
suit that the purchase was on his behalf cannot be 





maintainable, fraud must be strictly pleaded and, 


particulars of any fraud relied upon must be stated 
in the plealing. It is very important that one who 
seeks to set uside a purchass cumpleted under sanc- 
tion of the Court should state the grounds on which 
he claimed to impeach it and should not be allowed 
after trial of the case to rely on other grounds which 
had not been the subject of trial or adjudication 
in the Court which took the evidence. Cun Aa 
On v. CHIN Ax Foo 
s. 66—5. 66, if applies to assignee of 
benamidar. 





The cbjection under s, 66 applies to a suit against 


the assignees of the benamidar. ALI AHMAD v. 


SHAMSUNNESSA Cal. 102 
——-——.8 73 Seg Civil Procedure Oode, 1908, 
8. 47 246 


- 8, 73—Decree in favour of one decree-holder 
| against three persons—Another decree in favour of 
otherdecree-holder against two of them—Propzerty 


sold in execution of latter's decree—Former decree- ` 


holder whether entitled to rateable distribution. 

For the purpose of rateable distribution it makes no 
difference inlaw that the parties are two in one case 
and three in the other so long as the same share ot 
the two parties, who are common in both decrees, is 
sought to be attached. Where, therefore, a decree- 
holder has a decree against three persons and an- 
other decree-holder gets a decie2 against two of them 
and property is sold in execution of his decree, the 
first decree-holder is entitled to rateable distribu- 
tion in the sale proceeds, Faste Din v. Diwan 
UHAND i Lah, 22 
* S. 73—Money received by decree-holder as 

result of rateable distribution — Ap propriation of, 
` in case of single or more than one debt. 

. A deeree-holder cannot appropriate the sum he 
receives by way of rateable distribution in any way 
he likes. What he receives goes towards the payment 
ofevery rupee of his debt if it be regarded as a single 
debt, or equally towards the payment of all the debts, 
if they are more than one including also_his claim 
for costs. KoOAERLAKOTA GOPALA Rao v.. Korpanasu 
- (gAKSHMINAR ASAMMA . Mad, 38 
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———— 8.73— Order made under 3,73, if appeal- 
able, 

An order made under s. 73, Civil Procedure Oode, 
is an order in execution proceedings and not a decree 
and is, therefore, not appealable. Faren Din, 8 
Diwan (HAND Lah, 22. 


——— 8.73—Sale proceeds held by First "Chass - 
Sub-Judge—Senior Judge, +f can transfer case to- 
himself, for raseable distribution witha.t interren- . 


tion of District Judye. 


Where a First Class Sub-Judge holds sale proceeds, ` 


it is competent for the Senior Judge without the 
intervention of the District Judge to call for the sale 
proceeds to his Court to be rateably , distributed, 
amongst decree-holders qualified under s. 73, Oivil 
Pr&cedure Code, Faresa Dine DIWAN Osann 
Lah. 22 
8. 73—Words “assew held by Court" in 9. 73, 
meaning of-~-Whethertnelu :e assets paid for specific 
purpose—Such assers, rf can be applied for rateable 
distribution—Leld, ‘amount paid by surety in 

Court could not be rateably distributed. 

. The words “assets held by a Oourt” ‘in s. 73, Civil 
Procedure Code, must be assets received in execution, 
The section does not apply to moneys paid into Uourt 
in a suit when no question of execution arises. One 
other limitation must also be applied to these words 
and that is, that when the asscts have been paidin 
for a specific purpose, they cannot be applied general- 
ly in exc ition, 3) asto defert the spəcitic purpose. 
` Plaintiff obtained on ex parte decreas and applied 
for utsexecation, The defendant applied for stay of 
execution, which was granted on condition of his 
furuishing securily A surety exzcuted’ a surety 
bond by which he undertook to pay a certain amount 
if plinti sufte:ed owing to stay of execution. The 
ex parie decree was subsequently set aside but a 
decree inter partes was passei, The plaintiff applied 
for execution of the new decree. The surety paid 
the amount agreed, in the Court. Other decree-holders 
who had previously obtained decrees against the 
same juigment-debtor applied for rateable distribu- 
tion of the amvunt paid by the surety in the 
Oourt : 

Held, thatthe other creditors were not entitled to 
rateable distribution because the Uourt having 
received the amount in terms of being applied 
towards the payment of the plaintiff's debt, it could 
net be applied towards payment of anybody else's debt 
LALOHAND RADAAKISAN 
v. RAMDAYAL RAMNARAYAN Bom. 246 


— $S, 96, 2 (2)—Suit under 3. 33, U. P, 








Agriculturists’ Relief Act (XXV of 1931). for, 


accounts - Trial Pourt not exercising any special 

jutisdiction under U. P, Agriculturists’ Relief Act 

—Right of appeal, if gavernet by 8, 95—Order by 

Court declaring certain amount to be due by plaintiff 

to defendant, whether decree—Appzal, if bes from 
. such order. 

Where a suit for accounts is iastituted ina Civil 
Ovurt exercising original jurisdiction, under s. 33 
(1), U. P. Agriculturists’ Relief Act, andthe Uourt 
does not exercise any special jurisdiction under 
U. P. Agriculturists’ Relief Act, the right of appeal 
against the decree passed in the suit is governed 
by s. 96, Civil Procedure Uode, and an appeal lies 
from an order passad by the Court ip®such a suit, 
declaring certain amount to be due by the plaintiff 
to the defendant, as such order amounts to a decree. 
Duras OrARAN v. MABKANDE MISIR All. 282 

== $. 99. Bee Civil Procedure Ovde, 190s, 

. O. XXVI, r. 18 ; Se 177- 
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r -$. 100. Ber Second Appeal 422 
—$, 104. Sze Oivil Procedure Code, 1908, 
s. 202) 411 
s———s.105—0rder refusing to accept award of 
, arbitrators on reference made by Court—Whether 
order affecting decision of case, 
. Bite words “ affecting the decision of the case.” 
- ih s, 105,” Civil Procedure Uode, mean affecting the 
“merits or affecting questions bearing upon the 
` merits of the case, and an order setting aside an 
arbitrator's award on a reference made by the Court 
is one affecting the decision of the case within the 








meaning of s. 105, Civil Procedure Oode. U Paw v. 
Ma Ye A . Rang. 942 
— ss. 109 (c),115—On application trial Court 


refusing tœ dispose of certain issues as preliminary 
Z before going into other issues on facts—Revision 
: dismissed by High Caurt on ground that Court 

had jurisdiction—Held, refusal of High Court did 

not give rise to point of importance so as to grant 

certificate under s. 109 (c). 

In 2 suit after the framing of the issues, the 
defendant applied that the Oourt should hear and 
dispose of certain issues as preliminary issues before 
it should try the issues on facts. T'he tifial Oourt 
held that it was not a case in which he ought to 
direct that these issues be disposed of before going 
into the merits of the whole case. The High Court in 
revision aguinst this order declined to interfere on 
the ground that the trial Court had jurisdiction in 
the. matter and had not acted illegally or with 
material irregularity. The defendants preferred an 
application praying for a certificate under s. 109 (c), 
Oivil Procedure Uode, that the case was fit one for 
appeal to the Privy Council: - 

Held, thers was nothing in the refusal of the 
High Oourt to entextain the revision application 
which gave rise to any point of importance or 
diticulty which would warrant the Court certifying 
under s. 109 (c) that the case was a tit one for appeal, 
NANDAMANIV. Harr KRISANA BHIMA Dro © Put. 644 
————8.110—‘Decree' and ‘judgment’,. distinction 
- —One decree comprising several decisions in respect 
- of several aubject-matiers—- Decree, if should be 
- regarded as one and entire, 

In connection with the High Court, the words used 
in s, 110, Uivil Procedure Uode, are “the decree”, 
whereas in regard tothe lower Uourt, the expression 
is ‘the decision". “These two expressions do not mean 
exactly the same thing. itis reasonable to hold that 
the Legislature empluyed two different expressions to 
convey two different ideas, A single decree may 
comprise several decisions and each decision may 
relate to & distinct subject-matter. The oneness of 
the decree does no} preclude the question being*con- 
sidered, whether it comprises one decision or geveral 
decisions, When there are several decisions in res- 
pect of several subject-matters, the decreeembodying 
those decisions should, not, by some fiction, be regard- 
ed as one and eutire, 

Hence, where the High Oourt excluded two items 
out of the five, heid by the lower Vourt to belong to 
the deity, on the ground that they were not comprised 
in the grant, the High Cuurt’s decree must Do treated 
as having allirmed the dower Vourt’s decision in 
regard to three nems and reversed atin regard tu the 
remaining two, Uaavall VELAYYA v, HINDU BLIGIOUS 
ENDoWMENTs * : Muu. 338 
——~8.110—High Court varying lower Uourt's 
decree—Party heid entitled to appeal to Lrivy 
Vouneint as of right—No substuntial question pf 
law held was necessary, 


Where in plaintutis appeal, the High Court varied 
181—G, LT 
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the trial Court's decree by a sum which was far 
in excess of Rs, 10,.00, variation no doubt being 
all in favour of the plaintiff, he could not have any 
appealable grievance against such variation, but 
nonetheless, the decré& of the High Gourt was not one 
of affirmance and having regard to the clear word 
ing of s. 110, Civil [Procedure Code, it must be held 
that the requirements of section had been fulfilled 
and that the plaintiff was, though it was not neces- 
sary for him to showthat appeal involved substan- 
tial question of law, entitled to appealto His Majesty 
in Council as of right, HAKIM Rar v. GANGA RAM 
Lah. 248 
*—s§.110—Legal principles applied in case 
well-defined—Its misapplication, whether raises 
substantial yuestion of law. ver 

Where the legal principles such as was applied in 
the cage are well defined, a mere misapplication of 
these principles does not raise any substantial 
question of law. GANPATRAO y, ISHWAR SINGH 

Nag. 559 

$.110—Substantial question of law— Held, 

that the decision was one upon question of fact 
and no question o, law arose. : 

At the time of hearing the insolvency petition 
presented by a creditor, the petitioning creditor made 
a statement on oath that the debt due to him by the 
debtor existed at the date of hearing. Relying on the 
presumptions under s. 114, Evidence Act and other 
facts, the Court came tothe conclusion that debt 
existed at the date of hearing and thereupon adjudged 
the debtor as insolvent: : 

Held, that the decision was upon’ a question of fact 
and consequently no gtéstion of law, still less a sub. 
stantial question of law arose withinthe meaning of 
s. 110, Uivil Procedure Oode. AumMap MauoMs,, 
PARUK v. PRAPJULLA Nata TAGORE Cal, 25, 


- s. 110 --Substantial question of law—Question 
whether property was gift to God or archaka 
service inam based upon construction of inam 
papers — Whether substantial question of law— 
Decision of question based upon clear language, of 

. section — Substantial question of law, if ingolved. 

Where the question to be decided isone of fact, 
it does not involve any issue of jaw merely because 
documents which were not instruments of title or 
otherwisethe direct foundations of rights, but were 
really historical materials, have to be considered for 
the purpose of deciding the question. 

Where, therefore, the finding of the Uourt upon the 
question as to whether certaim property was gift to 
God or an archaka service inam, is reached upon the 
construction of inam papers, no substantial question 
of law is involved, i 

The requirement of s, 70, Hindu Religious Endow- 
ments Act, 18 fulilled by the notice being served upon 
the archaka on the ground that he was the de Jacto 
trustee. ‘Chis view 1s based upon the clear language 
of the section itself and the question whether the 
requirement of 8. 70 is fultilled by giving notice to 
archaka is not a substantial question of law. CHavALI 
VELAYYA V, PuBZIDENT OF BOARD oF COMMISSIONERS oF 
HINDU hELIGIÓUS ENDOWMENTS, MADRAS Mad 988 


s. 115 —Court imposing on decree-holder an 
order which ii had no gurisdiction to mike at time 
of order—Relief should be granted in revision. 
When Court has imposed on a decree-holder an 

order tothe effect that a portion only of the 

holding should be sold, at a time. when the pro- 
visions relating to that matter of the amended 

Bihar Tenancy Act were not enforced, and thus 

the Court had no jurisdiction to make such 8p 
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order, the decreé-holder should be given relief in 
revision by setging aside the order. MIr Syen Husain 
v. Rasoo Sincu f Pat. 896 
ang, 115—Finding of fact essential for juris- 
- diction found to be erroneous by High Court— 
Court, tf acted without jur®diction. 

e A Court cannot be held to have acted without 
jurisdiction if it is subsequently found by a higher 
Court that the findings of fact which were essential 
for the exercise of such jurisdiction were incorrect or 
erroneous. Purvapa Satya Narayana Murtuy v. 
GADEPALLI Sunpara Rao Mad, 913 
—8. 115— Interlocutory order, interference 

with, when proper. 

The expression ‘case which has been. decieled’ in 
s. 115, Civil Procedure Code, is wide enough to in- 
clude an interlocutory order and even though there 
may be an appeal frem the final decree, that con- 
sideration will not pleveni in a proper case inter- 
ference in revision. The Court will not, however, in- 
terfere unless it seems that there has been a gross and 
culpable error likely to inflict grave injustice 
and cause irreparable injury. Maune Po NYEIN v. 
MAUNG THA Sane Rang. 527 
—8. 115—Tesue decided wrongly but with 
jurisdiction —Effect of. si 

If a’ Court has jurisdiction, it does not at all 
follow that if it has decided an issue wrongly that 
it has acted illegally or with material "irregularity 
in the exercise of its juriediction NANDA MANI v. 

HARI Kets: na Burma Lro Pat, 644 
8. 115—Proceedings in execution of decree 
for wunder-proprictary rent — Application for 

bringing legal representatives of deceased judgment- 

debtor dismissed for default—Assistant Collector 
refusing to restore such application—Revision, if 
- Wes—Oudh Rent Act (. I of 1886), s. 106. 

A Oourt of Revenue is a fortiori not subordinate 
to the Ohief Oourt. Under s. 115, Civil Procedure 
Code, the Chief Court has jurisdiction to call for the 
record of a case which has been decided by any Court 
subordinate to it, 

- ‘Asasuit for recovery of arrears of under-proprie- 
tary is covered by the suits specified in s. 108, Oudh 
Rent Act, the only manner in which a Court other 
than a Oourt of Revenue can deal with suits of that 
kind or of proceedings arising from those suitsis by 
‘way of an appeal as prescribed by the Oudh Rent 
Act. Where in execution proceedings in respect of 
decree for arrears of under-proprietary rent, the decree- 
holder's application for bringing the legal representa- 
tives of the deceased judgment-debtors on record is 
‘dismissed for default and an application for the res- 
torationof the ‘applicationis dismissed by the 
Assistant Oollecior, no appeal lies to the Chief Court 
from such an order under the Oudh Rent Act and the 
“Revenue Court passing such an order is not subordi- 
“mate to the Chief Court and no revision, therefore, 
lies to the Chief Court under s. 115, Civil lrccedure 














Code, NARAIN BINGH v, SoBMBER SINGH Oudh 58 
o——-~ $. 145, Brg Civil Procedure Code, 1968, 

B. 47 246 
— s. 151. 





Sze Civil Procedure Code, 1£08, O. XLI, r. 33 
487 


Ses Contract Act, 1872, s. 135 429 

mB, 152—Mistake in preliminary decrec—No 
objection— Final decree confirming preliminary 
decree — Still no objection — Application that 
preliminary decree was wrong— Held cn facts that 
tt was too ipte to amend the preliminary decree 
~-Appeal—Amended decree—Appeal lies, 

-M gold a portion of the property to Z reserving 
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to himself a certain portion of the property Z 
brought a partition suit against M's heirs on the 
basis of his titledeed for portion of the property 
left after excluding the portion reserved by M to 
himself, In the suit Z asserted that the portion s8 
left to himself amounted to some 10) square yards 
and that the defendants were in wrougful posses- 
sion of that portion. The extent of this aren fas 
not denied by the defendants, The preliminary 
decree gave to Z £0 square yards. The decree was 
confirmed bya final order. But even then the defend- 
ants didnot object that the preliminary decree was 
wrong inform. An appeal against the final order was 
dismissed. Subsequently the defendants applied for 
amendment of the preliminary decree om the ground 
that Z was wrongly given 50 square yards: 

Held, thatthe remedy was no longer open to the 
defendants. There was no accidental slip or error 
or omission on the part of “the Courts concerned ; 
nor was there an accidental error or omission or 
slip in the plaint which intended one thing and 
owing to an accidental slip, stated another which 
led to the incorporation of the mistake in the decree, 
It was now too late to disturb the preliminary 
decree on the ground that the defendants had for 
the first time discovered this mistake. 

Held, aleo that an appeal lies from the amended 
decree though not from the order amending the 
decree, ABDUL BATTAR v. Fazal UL-RAHMAN 

Lah, 28 


s. 153, O. XXX, r. 1— Application by firm 
under Para, 17, Sch. 11, Civil Procedure Code (Act 
V of 1508), against another firm working in Indian 

' State— Opposite party described as “firm B at 
Patiala through U, Manager and Proprietor” — 
Objection under O. XXX, r. 1\—Amendment by 
substituting name of O in place of firm 8, held 
should be allowed, 

An application under Para. 17 of Sch, Il to the 
Oivil Procedure Code, was made by the Firm K 
against the Firm S workmg in the Patiala? State. 
The description of the opposite party was given as 
“Firm S, situate at Patiala State, through C, Manager 
and Proprietor of the said firm.” At the trial an 
objectionwas raised that the opposite party being 
a foreign firm, could not be suedin the manner in 
which it had been sued, inasmuch as U. XXX, r. 4, 
Uivil Procedure (Jode, benefited firms in Lritish India 
only and not the firms workingin the Indian States. 
Thereupon an application was made that the plaint 
be allowed to be amended in that respect by sub- 
atituting the name of C, thesole proprietor and 
Manager of the firm in place of firmS ; 

- Held, that in view of the factthat the name of O 
was already on the record and that the only defect in 
the plaint was thut the opposite party had been 
wrongly described and further considering that the 
claim of the plaintiff tirm was within time, the 
amendment ought to be allowed. Firm KISbEN DINGH 
Sant Kam v. Firm Sane KAM-BBAGAT Kam 
Lah, 713 


—O,1; rt. 8—Reprecentatire suit in respect of 
declaration and injunctton— Whether mainiainable 
in respect of auctions of debt, money claime, UT 
liabilities in contact ‘or tort—Suitt under T. b against 
aefendants representing lurge number of villogers 
holding kararyeau tenure—Lecree Jog? consolidated 
sum representing mesne projits,if can be passed—, 
Decree jor pesseasion deciaration and injunction. 
The procedure pertaining to representative sulta 

ig inapplicable to actions o1 debt, to money claims 

or to liabilities in contract or in tort,- : 
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A représentative suit is maintainable as much in 
respect of a declaration as for an injunction, 

Where certain defendants are sued under O. I, 
T, 8, Civil Procedure Code, as representing a large 

mber if villagers holding a tenure called karai- 
yedu, on the ground that they have taken unlawful 
posgession of the land, a decree for consolidated 
sum as representing the mesne profits cannot be 
passed. In so far ag the decree is for possession, 
different considerations apply The facts are com- 
mon, giving rise to the same liability in regard to 
each member. There can be no, difficulty in execu- 
ing the decree against the person either on the record 
or absent; the liability of one individual does not 
differ from the liability of another. The absent 
members have no defences separate and distifict 
from those of the named defendants and of each 
other Consequently a decree for possession, declara- 
tion and injunction can be passed. RATNASWAMI 
NADAR v. PRINGB or Arcot's ENDOWMENTS, TRIOHINO- 
POLY Mad. 117 


———_— 0, Il, r.1, Bes Civil Procedure Code, 1908, 
a.1l 41 





O.H, r. 2. See Civil Procedure Code, 1908, 
s. 11 87 
—-——— 0. Il, r. 2, O. XXIII r, 1— Suit on equitable 

mortgage in Bombay High Court—Mortgagor seek ng 
to enforce claim against property in Madras 
Presidency as well as other land included in mort- 
gage — Bombay High Court granting permission to 
institute fresh suit in respect of Madras properties 
in Madras Presidency—Direction included in final 
decree—No apecific order allowing withdrawing of 
claim—Fresh suit in Madras Presidency held not 
barred. 

The plaintiff filed a suit on an equitable mortgage 
in Bombay High Court. In that suit he wanted to 
enforce his claim against certain property situate in 
the Madras Presidency as well as other lands in- 
cluded in the equitable mortgage.: The Bombay 
High Court gave permission, presumably under 
O. XXIII, Civil Procedure Oode, to institute a fresh 
suit in respeet of the property situate in the Madras 
Presidency in the Oourt of the local jurisdiction. 
These directions were included in the final decree. 
Neither any application was made to withdraw the 
claim in respect of Madras property nor any specific 
order was passed allowing withdrawal and granting 
permission to institute fresh suit : 

Held, that a fresh suit on the mortgagein respect 
of Madras lands was not barred under O.IJI, r. 2. 
Plaintiff's suit in Madras Presidency although 
originally one for possession of the euit property 
(the plaintiff having purchased it with the permission 
of the Insolvency Oourt from the Official Assignee 
appointed during insolvency of the mortgagor) in- 
cluded an alternative claim based onthe mortgage 
and was maintainable as framed. RAMANATAAN 
CHETTIAR y, Downat SINGJEE THAKORE SAHIB, LIMBDI 

Mad. 827 

~O, II, r, 1—Suit through agent--Fact that 
he was duly authorised for purpose of suit not 
shown by gr oduchion of power-of-attorney or other 
evidence-—-Ü5 jection taken for first time in High 

Court—Held, it was mere irregularity not affecting 

merits of case. 

Plaintiff instituted a suit through an agent. But 
the fact thai, the agent was duly euthorized to in- 
. stitute the suit was not shown by the production 

of any power-of-attorney and had not been proved 
in any other way. Objection was rsised for the first 
time in the High Court: e 

Held, that it was.no more than an irregularity 


. 


GENERAL INDEX 


xix 


Civil Procedure Code—contd. $ 


which was not material for the proper adjudication 

of the case. An Suv, Taraway KAKA e Rang. 986 

———— O, VI, r.17—Contract of sale of land—Suit 
on, for pcssession—Sale found void -due to defect 
in sanction under Punjab Colonization of Govern- 
ment Lands Act — Plaintiff not claiming in 
alternative, return of purchase money—Whether? 
should be allowed to amend plaint or should be 
referred to another suit. 

The plaintiff sued for possession of the land 
which was subject to the conditions of the Punjab 
Oolonization of Government Act, which had been 
sold to him, saying that possession had not been 
given The sale was found to be void owing to 
invalid’ sanction. In the plaint the plaintiff had 
not claimed an alternative relief forthe return of 
the purchase money which was paid under the con- 
tract : 

Held, that the plaintiff should be allowed to 
amend‘the plaint and he should not be referred to 
a separate suit. HAKAM ALI p. Hassu Lah. 624 


——— 0. VII, r. 10, O. XLII, r. 1 (aù s. 20 (c)— 
Plaint returned for presentation to proper Court 
—Plaintiff presenting it in that Court—Appeal 
against decision, if can be presented __ 

The plaintiff should not be penalized merely 
because he has complied with ' the order of the 
lower Gourt in order to safeguard his position. 
Where the Oourt returns the plaint for presenta- 
tion to the proper Court and the plaintiff presents 
it there, the mere fact that he has already pre- 
sented the plaint in that Court, does not dis- 
entitle him to prosecute an appeal filed by him 
against the decision of the lower Court returning 
the plaint when he has complied with the orders 
in order to save limitation and to safeguard his 
position in case his appeal is dismissed. Nanu 
Max v. Fiem Suissa Mar-Nanp Krsuors Lah. 396 
O. VIII, r. 6-—Set-off is a creature of statute 

—It is unknown to common law or equity—Defend- 

ant’s claim if barred by time at date of suit, set-off 

cannot be pleaded—Fact that transaction which is 
subject-matter of claim and also of set-off is with 

regard to same estate, whether material. s 

Set-ofi isa creature of statute and sofaras India 
is concerned, it is governed by O. VIII, r. 6, although 
the latter part of the rule indicates that there may 
bea set-off other than that provided by the rule. 
But with regard to ths general proposition that set- 
off is a creature of statute there can be no dispute. It 
is not known to the Common Law, nor eo nomine to 
the rules of equity, It follows from this that if the 
defendant's claim is barred by the law of limitation 
it cannot be pleaded by way of set-off under this 
rule, and the question whether the transaction the 
subject-matter of the claim and the subject-matter of 
the set-off was with regard to the same estate is 
immaterial, Uma Prasap SINGH v. SHIVAKANT Prasan 
Sines Pat. 1006 


execution 








O. IX, r.13 — Applicability to 
ceedings. 

Brder 1x r. 13, Civil Procedure Code, has no 
application to the execution proceedings, but only 
to decrees in suits or in proceedings in adminis- 
tration or guardianship akin to suits, U Po Mra 
y. RIOUFREYT : Rang. 841 
O. Xill, r. 2—Trial Court cannot base its 

decision on fraud notset up by defendant nor in 

isaue and based on document put up for first time in 
cross-ezamination. ` Rue 

The trial Court cannot base its decision on an, 
allegation of fraud never set up by the defendants in 
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their written statement, not in issue, and based on 
documents put for the first time in cross-examination 
to the plaintiffs witnesses and if so admitted, can be 
disregarded by the Appellate Court. B. M Kaarwar 
v. A. A. M. Matrwata, LTD. Rang. 792 
- “0. XX, r.  14—Appgal—Stay order by 

Appellate Court vacated the moment the appeal is 
° dismissed. 

A stay order passed by an Appellate Court is 
automatically vacated the moment the appeal is 
dismissed and ceases to have effect from that 
date. KESHAV v. KRISHNA Nag. 616 


O. XX, r. 14—Pre-emption—Suit for—Duty 
of person exercising right of pre-emption—Failure 
of plaintiff to make payment within time figed by 
Court—Right of pre-emption is lost—Fact, that 
plaintiff files appeal and executes security bond, if 
can extend time, 

The right of preemption is a very special right, 
It displaces ordinary legal rights and places res- 
trictions upon normal rights of conveyance. Oon- 
sequently, a person who wishes to avail himself of 
such’ 8 right’ must exercise the utmost vigilance and 
take care to see that he complies strictly with all 
the conditions imposed upon him. Order XX, r. 14 
of the Civil Procedure Code, is very precise and 
means that the decree which is conditionally in 
the plaintiff's favour ceases to be so the moment 
the due date passes without payment, After that 
it becomes a decree in the defendant's favour, It 
is immaterial whether a second order dismissing 
the suit is necessary or not because under the 
mandatory provisions of O; XXI, r. 14, the words 
used being “shall be dismissed," the plaintiff's 
action is dead the moment the day fixed passes, 
There is no difference between the expressions 
“ shall be dismissed “and “ shallstand dismissed.”, 
Both mean that the effect of the order is to dis- 
miss the suit timless something be done within a 
specified time. The mere filing of ‘an appeal does 
not have the effect of extending time. A stay order 
is automatically vacated the moment the appeal is 
dismissed and therefore it ceases to have effect 
from that date, Consequently the security bond and 
its terms cannot be construed as an adjustment or 
satisfaction of the decree or any part thereof, uor 
can execution of the bond be regarded as tanta- 
mount to payment and therefore to satisfaction. 
Karsnav v. KRISENA Nag. 616 


-O. XXI, r. 2— Compromise making over 
certain decrees owned by judgment-debtor to decree- 
holder—Balance agreed to be paid by instalments— 
In default decree-holder to execute decree for each 
instalment os it fell due-Provision held did not 
amount to substitution of new decree for old one. 

A compromise between the parties embodied that 
four decrees amounting to Rs. 1,700 which were the 
property of the judgment-debtor had been made over 
tothe decréé-holder in partial adjustment of his 
claim. The balance of Re. 380 was tobe paid by 
means of three instalments and that if the judgment- 
debtor failed to pay these instalments, the decree- 
holder would be entitled to execute his decree for 
each instalment as it fell due: 

Held, that so far asthesum of Rs, 1,700 was ccn- 
cerned, it must be taken to have been paid tothe 
decree-holder at the time of the cumpromise. Solar 
as the provision regarding three instalments wss 
eoncérned, it couldnot be said that it amounted to 
substitution of a new decree for the old decree. in 
any case, under el. (2) of O. XX, r.1lof the 0: il 
Procedure Oode even after the passing of the dearce 
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the Court could fix instalments with the consent of 

the decree-holder. Daru MAL 9, Topar Lah. 243 

———— 0O. XXI, r. 2— Judgmenti-debtor cannot in 
execution proceedings assert that real decree-holder 
is person other than one named in decree—He cane 
under 0. XXI, r. 2 only claim entry of satisfaction 
where payment is made either to decree-holder or 
his agant—Adjustment to which decree-holder is not 
party cannot be recognized by executing’ Couri- 

Held, that application under 0. XXI, r. 2, must be 

dismissed. 

Per James, J.—In execution proceedings it is not 
open tothe judgment-debtor to assert that the real 
holder of the decree is any person other than the 
person named as decree-holder in the degrees, unless 
there has been a valid assignment or devolution by 
proéess of law; and under O. XXI, r. & Civil Pro- 
cedure Code, he can only claim entry of satisfaction 
of the decree where payment das been made either 
to the decree-holder or to some other person definite- 
ly held out by the decree-holder as his agentfor the 
purpose of payment. 

Per Rowland, J.—An adjustment to which the 
decree-holder is not a party cannot he recognised by 
the executing Court. Section 2, cl. (3) defines “decree- 
holder” as the person in whose favour a decree has 
been passed or order capable of execution has been 
made by a Court and this must mean the person named 
in the decree. Order XXI,r. 2, refers to payment out 
of Court or adjustment of the decree “to the satisfac- 
tion of the decree-holder” and does not recognise any 
payment or adjustment to the satisfaction of some 
third party 

Held, on facts that there was no evidence to show 
that the contesting decree-holder had authorised R, 
another holder of decree against same judgment- 
debtor to treat satisfaction of R’sdecree as satisfac- 
tion of his own decree, or that heheld out R as hig 
agent with general powers for adjustment of his dues 
under his decrees. The petition of judgment-debtor 
under O. XXI, r. 2, must, therefore, be dismissed. 
RANBAHADUR SINGH THAKUR v. AWADHBESARI PRASAD 


SINGH Pat. 184 
———— 0O. XXI,r. 2 sub-r.(3). Ser Punjab Relief 
of Indebtedness Act, 1934, s. 38 243 


———-0. XXI, r. 19 (b)—Applicability. 

The provisions of O. XXI, r. 19, sub-r, (b), Civil 
Procedure Code, refer not to deposits in pre-emption 
suits but to set off in the case of a decree in execu- 
tion. CHANDRIKA Prasan v. BHAGWATI Devi All. 497 
——— 0O. XXI, r. 46. Sex Oivil Procedure Code, 

1908, s. 60 909 
——— O. XXI, r. 49. See Limitation 294 
———O. XXI, r. 54—Fatlure to affix copy of pro- 

clamation at Court house is material irregularity. 

The failure toaffixthe proclamation of sale at the 
Oourt house of the execution Oourt amounts toan 
irregularity of a material character as described in 
O. XXI, r. 90 Firm BUNDHELKHAND OYcLE & MTOR 
AGENoy y PEOPLES BANK OF NORTHERN INDIA, LTD. 

Pesh. 542 

O. XXI, r. 57 — Decree-holder obtaining 
warrant of attachment of movables of judgment- 
debtor— Bailif on being informed on spot that 
property was already sold, submitting report to 
that effect—Case directed to be consigned torecord- 
room—Fresh application for execution, held not 

barred. e 

On an application made by the decree-holder, a 
warrant of attachment of certain movable property 
belonging to the judgment-debtor was issued and 
when the bailiff went to the spot accompanied by 
the edecree-holder’s representative, he was informed 
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thatthe property had already been fold. On a 
report being submitted by him to that effect, the 
execution Court made an order that the case be 
consigned to the record-room as the decrea-holder's 
mpresentative had not gotthe property attached: 
Held, that the inability. on the part of the 
decreediolder to get the property attached did not 
ameuht to a default contemplated by O XXI,r. 51, 
Civil Procedure Code. The consignment of the 
execution case to the record-room, therefore, did 
not amount to a dismissal of the application so 
as to attract the penal provisions of çr. 57 of 
O. KAT, Civil Procedure Code, and this being go, 
the fresh application for execution presented by 
the decree-hglder could Wb be barred. Propies BANK 
OF NORTHERN INDIA v, Messrs. DURGA Dass-BHAGWAN 








Das, Kasur 6 ‘Lah, 900 

O. XXI, rr. 58, 60, 63. Sex Oivil Pro- 

cedure Code, 1908, s. 62 362 
0. XXI, r, 63. 

See Civil Procedure Oode, 1908, s. 2 (12) 106 

Sxx Specific Relief Act, 1+77, s. 42 887 





O. KAI, r. 68—Burden of proof—Plaintiff 

in claim suit under O. XXT, r. 63, Civil Procedure 

- Cede, alleging that decree passed against father 

was in representative capacity— Burden of 

proof is on plaintiff — Plaintiff establishing that 

father and son were joint and that suit was against 
father —Burden, if discharged. 

Quere.—Where in a claim suit the plaintiff who 
bases his claim ona mortgage decree obtained 
against amember of a joint Hindu family, alleges 
that the member was suedin a representative 
capacity as the manager, the burden of proving 
these allegations is primarily on him. But the 
question is whether that burden is discharged the 
moment the plaintiff establishes that the father and 
son were joint and that the suit was against the 
father. RAMNATH v. MoBANLAL RADHAKISAN MARWADI 

Nag. 106 
— maan O. XXI, r. 63— Suit by deeree-holder under 

0. XXI, r. 63 for declaration of right to attach 

property decreed —Effect isto set aside order of 

release — Transfer made by claimant during claim 

proceedings and disposal of suit under O. XXI, 

T. 63 are affected by 3. £2, Transfer of Property Act. 

A suit brought under O. XXI, r. 63, Oivil Proce- 
dure Code, is a mere continuation of the proceedings 
in a claim petition and all alienations during the 
continuance of the proceedings originated by the 
claim petition till.the disposal of the suit brought to 
set aside the order passed on the claim petition are 
affected by the doctrine of lis pendens. ANANDEI V. 
Lara Rau Oudh 362 
~O. XXI, r. 63—Suit under, with prayer “for 

injuncticn—— Court-fee payable is simple under 

Art, 17 I) Sch. II Court Fees Act (VII of 1870)— 

Court deminding ad valorem court-fee on value 

of property—Appeal—Court-7ee payable on memo- 

randum. 

In a suit under O. XXI, r. 13, Civil Procedure 
Cole, even with a prayer for an injunction, a 
single court fee is sufficient under Art. 17 (1) of 
the Second Schedule of the Oourt Fees Act. 

Where in such a suit the Court demands a 
court-fee ad valorem on the value of the property 
and an appeal is preferred, the court-fee payable 
on the memerandum is ad valorem on the difference 
between the Value of the stamp on the plaint and 
the value ofthe stamp demanded by the trial Court. 
This isa reasonable method of assessing valuation 
of court-fee in cases where the only point raised 
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randum of appeal wag sufficiently stamped. GORAKH 
Sanu v SHEO NANDAN SINGH Pat. 611 
- O. KAKI, r. 66 (2)—Proviso added by N-W. 

F. P. to O. XXI, r. 66 19, — Decree-holder and 

judgment-debtor giving separate valuation — Both, 

estimates not yivene in proclamution—Whetker 
material irregularity under O. XXI, r. 90, ‘ 

Where both the decree-holder and the judgment- 
debtor give their respective valuation of the pro- 
perty proposed to be auctioned, at two different 
figures, failure of the Court to menticn both of them 
in the sale proclamation is a serious omission 
likely to influence the minds of those who want to 
buy the property and consequently amounts to 
materią! irregularity referredin O. XXI, r. 90. 
Proviso added in O. XXI, r. 66 (2) does not condone 
this failure. Frra BUNDHELK :anp UyoLE & Motor 
AGENOY v. PEOPLES RANK oF NORTLERN, INDIA LTD. 

Pesh 542 

O. XXI, rr. 66 (3) 90— Failure to present 

application under O. XXI, r. 66 (3) is material 
irregularity. 

Order XXI, r. 66 (3) makes it mandatory that 
application by the decree-holder under r. 66 should be 
given and it gives an advantage tothe Court, for it~ 
enables the execution Judge to obtain all the neces- 
sary information required for drawing up the pro- 
clamation of sale. Failure to present an application, 
therefore, isa material irregularity contemplated by 
O. XX1, r, 90. Frem BUNDHELKHAND OYE & 
Motor AGENOY v. FEOPLES BANK oF NORTHERN INDU, 
LTD. Pesh. 542 
---=- —O. XXI, r. 66, 90, O. XXX, r. 3 — Judgment- 

debtors sued as partners and not asindividuats— 

No notice under O. XXI, r. 66 on any of 

them— Whether material irregularity under 0O. XXI, 

r. 90. 

Where several judgment-debtors are not sued “as 
partners in the nameof their firm" but as individuals 
and the decree orders that the defendants (in the 
plural) shall pay the decretal amount to the plaintiff, 
notices in execution under O, XXI, r. 66, must be 
served on all judgment-debtors. Breach of this can- 
not be cured under O. XXX, r.3, and amounts to a 
material irregularity within the meaning of 
r. 90. Fieu BUNDHELKHAND OYOLR & Motore AGBNOY 
v, PgopLes BANK oF NORT-ERN INDIA, LTD. Pesh, 542 
O. XXI, rr. 85, 86, 90—Failure to deposit 

25 per cent. of purchase money within time — 

Whether material irregularity in “conducting” or 

“publishing” sale—Time, if can be extended—Proper 

procedure pointed out. 

The “publishing” of the sale has reference to all 
proceedings that take place till the sale is actually 
held Any proceedings that take place after the 
deposit has been made, cannot be regarded as falling 
within the meaning of the words ‘conducting the 
sale’. 

The failure to deposit 75 per cent. of the sale price 
within a fortnight, ag required by O. XXI, 7. 85, 
Oivil Procedure Code, does not amount to a material 
irregularity in publishing or conductinga sale with- 
in the meaning of r.90. When default is made by the 
auction-purchaser in paying into Court, the ful!” 
amount of the purchase money within the time 
allowed by r. 85,the Court has no jurisdiction to 
extend the time but must order a re-sale under r. 86. 
The only discretion given by r. 86 is inthe matter of 
forfeiture of the deposit of 25 per cent. made by the 
auction-purchaser, and not in the matter of re-sale, 
A R. DAYAR v JrINDA RAM Lah, 124 
—~~-—-- O. KAI, r. 86. Sex Civil Procedure Code, 

1908, O. XXI, r. 85 j 124 
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e 
— O. XXI, r. 89—Challan by judgment-debtor 

Jor ‘devositigg money to set aside sale, setting out 

purpose of deposit—Deposit made in time— 

Failure to .presen formal application, whether 
: justifies dismissal. 

Where a judgment-debtor applying to set aside a 
tale under O. XXI, r. +9, depcsits the money re- 
qħùired to be deposited under O. XXI, r. 89, within 
the time prescribed by law, his failure to present a 
formal application for setting aside the sale would 
not justify dismissal of his application. The challana 
by. which he deposits the amount and which set out 
the purpose of the deposit may be regarded for the 
purpose of the case, as an application for setting 
asidethe sale. JYOTISH CHANDRA SIKDAR v SURENDRA 
Nata Das Cal. 79 (a) 


——O. XXI, r. 89—Presentation of form of 
tender for deposit of sale price with 5 per cent. 
for signature of Court, whether can be deemed an 
application not only for deposit but also for 
setting aside sale—Oral application for setting 
aside sale, whether essential. 

Presentution of a form of tender for deposit of 
sale price and 5 per cent. asrequired by O. XXI, 
r. 89, Civil Procedure Code, to a Court for signature, 
must be deemed to be an application not only 
for the deposit of the purchase money but also 
to have the sale set aside. An oral application for 
setting aside the sale is not essential. Although 
the form of tender does not use the actual words 
that the sale should be set aside, it is clearly the 
intention of aperson presenting the formto the 





Court for signature, that the deposit is being 
made forthat purpose. Ma:Boop KHAN v. MAJID 
HUSAIN All, 908 


542 
Ber Civil Procedure Oode, 1908, O. XXI, r 85 j2 
4 
———— O, XXI, r. 90—Judgment-debtor and attaching 
decree- holder are persons whose interests are affected 
-by sale—Court must investigate into position of 
judgment- debtor's estate before saying that no surplus 
would be left. i 
“A judgment-debtor and an attaching decree-holder 
are persons whose interests are affected by the sale 
and it is clear-further that where such persons 
apply to set aside the execution sale, it is only after 
evidence has been taken and any thorough investi- 
gation made by the Oourt into the position of the 
judgment-debtor's estate that the Court can ever come 
to the conclusion that the judgment-debtors or any 
attaching decree-holder can receive no financial benefit 
whatever from the result of their applications as 
there would be left no surplus to either of them after 
satisfying the mortgages besides the one for the satis- 
faction of which the property was brought to sale. 
RAJARAM RAJA SAnEB V, BHAVANI BANKAR Josari 
Mad. 73 


n O. XXI, r. 90 (1), Proviso (l) (substituted 
by Patna Hig Court), cls. 'a) (b)— Scope of 
‘Proviso. 

‘Proviso (¢) substituted by the Patna High Court 
to sub-rule (1 of O.. XXI, r. 90, Civil Procedure 
Code, places conditions not upon the presentation of 
an application to set asida a sale but upon its 
admission Admission ofthe application presum- 
ably means the stage when the Court decides to 
issue notice upon such ‘application to the of posite 
parties concerned, By the terms of the qubatituted 
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Proviso, such application cannot be admitted unless 
the provisions of sub-els. (a) and (b) of Proviso (4) are 
complied with. This Proviso contemplates that after 
an application to set aside a sale has been presented, 
an inquiry must be made by the Court. An applica® 
tion cannot, therefore, be admitted until some inquiry, 
no matter how perfunctory, has been made by, the 
Oourt. Bris BEHARI LAL v. Fram SRINIYAS Ray Kumag 

Pat. 579F B 
-=-= O, XXI, r. 90 (1) Prov. (1) Substituted by 

Patna High Court), cls (a), (b)--Scop2 of Proviso 

—Word “unless applicant deposits with his appli- 

cation such amount, etc.” meaning of — Deposit 

made after presentation of application but before 
its admission, whether one made with application— 

Application not accompanied with deposit cannot 

be rejected—Oourt must give reasonable*opporiunity 

for payment of deposit~—Held on facts that appli- 
cation was properly admified on date of deposit 
and Court was bound to adjudicate upon it on 

merits 4 

The words “unless the applicant deposits with his 
application such amount, dc,” do not mean “unless 
the applicant deposits at the time he makes his 
application 124 per cent. of the sale proceeds or 
such other sum or such other gecurity as the Court 
has previously directed". The terms of the substitut- 
ed Proviso donot make it clear that an application 
to dispense with the deposit or for leave to deposit 
less than 123 per cent of the sale proceeds or to give 
some other security must be made before the appli- 
cation to set aside the sale is made. 

The applicant can be said to deposit with his 
application a sum of money „or other security even 
if he does it after he has presented the 
application. Ifa sum of money or other security is 
deposited with a view to ensuring the admission of 
an application, such can be said to be deposited 
with the application, provided such deposit is 
made before the data of admission. There is no 
justification for the view that an application . to set 
aside a sale unaccompanied by a deposit is a 
defective application and that such defect cannot 
be cured unless a deposit is made within 30 days 
of the sale, as thereis nothing in the rule to 
suggest that admissions must take place within the 
period of limitation, Further, the wording of the 
substituted Proviso in no way suggests that in the 
event of no deposit being made at the time the 
application is presented, the application should be 
acccmpanied by a further one to dispense with the 
deposit or for leave to deposit a lesgersum or other 
security. Hence a deposit made after an application 
is filed and after 30 days from the date of the sale but 
beforé admission of application, would be deemed 
to be a deposit made with the application within 
the meaning of cl.(b) of the substituted Proviso (i) 
to sub-r. (1) of O. XXT, r. 90. 

Where no deposit accompanies an application to 
set aside a sale, the Court has no power to reject 
such application forthwith. On the other hand, 
it must give the applicant an opportunity to urge 
that the deposit should be dispansed with or to 
deposit the full or lesser amount or other security 
before some date fixed for admission. If the orders 
of the Court are complied with, the application must 
be admitted and heard upon the merits provided 
ae it complies also with the substituted Proviso 
4) (a): 

Held, on facts, that even though the original 
admission of the application could not be justified, 
the acceptance of the deposit and the subsequent 
proceedings clearly showed that the application was 
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properly-admitted at the date of the deposit and the 
Court was bound thereafter to adjudicate upon it 


on merits. Brig BEHARI LAL v, Firm Srinivas Rau 
Kumar Pat.579F B 
a O, XXIII, r.1. See Civil Procedure Code, 

1903, O. II, r. 2 827 


—e-+— O, XXXIII, r. 1, Sch. U, Para. 12—Re- 

*ference: to arbitrution—No grounds mentioned in 
0. XXIII, r. 1 extsting— Permission to withdraw 
suit to bring Jresh one, if can be granted. 

Where a suit against the minor defendant has been 
referred to arbitration, the Judge has no jurisdic- 
tion to allow the suit to be withdrawn against the 
minor defendants under O. XXIII, r. 1, Civil Proce- 
dure Code, with permission to bring a fresh suit 
‘against them when no grounds mentioned in *the 
rule exist. Samanp Kean v, Mownammap Ramzan 
Kuan e Lah. 287 
———— O XXIII, r. 3—Compromise, proof of—Com- 

plicated compromise—Terms should be drawn up in 

writing - Oral proof, whether desirable. 

The requirements of O. KAIN, r. 3, Oivil Proce- 
dure Code, say nothing, about any particular fcrm 
in which a compromise is to be made before the 
Oourt isto be satisfied of its existence; bus the 
more complicated the compromise, the more desir- 
able it is that its terms should be drawn up into 
writing before they could strictly be proved. There 
must be in the nature of things compromise about 
small matters which may be capable of proof orally, 
but the Oourts must always look with some eus- 
picion on cases of elaborate compromises which are 
sought to be proved purely by oral evidence when 
one of the parties to the suit strenuously denies 
that he entered into any compromise at all. P.H, 
HAMID ROWIHER v. K.5 AYAPPA MUDALIAR ng 
Rang. 54 
O. XXVI,r.18, s. 99—Issue of commission 

behind back of defendant—No prejudice—Decree, if 

can be reversed. 

it is true O. XXVI, r. 9, Civil Procedure Code, 
leaves the matter to the discretion cf the Court and 
does not provide for the presence of the parties 
when a commission is issued, but natural justice 
requires that such acts should not be done behind 
the back of one of the parties; s. 99 of the Gode 
of Civil Procedure also directs that no decree is to 
be reversed or substantially varied on appeal because 
of any irregularity inthe proceedings which does 
not affect the merits of the case or the jurisdiction 
of the Court. So evenif the commission is issued 
behind the back of the defendant, the decree cannot 
be reversed in second appeal if the defendant is 
in no way prejudiced by this irregularity. Jams ED 








v, KUNJILAL Nag. 177 
— O XXX, 1,1. Srs Oivil Procedure Code, 
1908, s. 153 713 





OQ. XXX, r. 3. Sze Civil Procedure Code, 
1908, r. 66 542 


- O. XLI, r. 22, 33—Suit by co sharer to set 
» aside revenue sale on ground of fraud on part of 
“other co-sharer—Trial Court accepting contention of 

fraud and directing co-sharer to convey to plaintiff 
his former share—Appeal by dejendant— Plaintiff 
without filing cross-cbjection claiming that sale 
should be set aside for want of jurisdiction and 
irregularity — Sale, held came within conditions 
imposed by 1,22 (1) and was not covered by r. 33. 
Ina suit brought by the co-sharers they alleed 
that in respect to the 1evenue sale, their co-sharer 
had been guilty of fraud or improper conduct to the 
prejudice of his co-owners in the estate, and gop- 
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tended that, by reason thereof, the purchase was one 
in which they could claim to share by recovering 
their former interest upon payment of a proper pro- 
portion of the purchase money. The trial Judge 
accepted this contention and gave the plaintiffs a 
decree, directing the ao sharer to convey to them their 
former share on receipt ofa proportionate part of th 
purchase price. On appeal the decree-holders-res- 
pondents without filing any cross-objection to the 
decree of the trial Court claimed that the revenue 
gale should be set aside for want of jurisdiction or 
irregularity : 

Held, thatthe claim to relief was founded upon 
different grounds from those upon which the trial 
Oourt's decree proceeded, and upon principles different 
from those which underlie the relief given by the 
decree. The case cameclearly within the condition 
imposed by the concluding words of sub-r. (1) of r. 22 
of Ò. XLI, Oivil Procedure Oode “provided he has 
filed such objections in the Appellate Gourt, ete., 
etc”, and r. 33 could not rightly be used in the 
case so as to abrogate the important condition 
which prevents an independent appeal from being 
in effect brought without any notice of the grounds 
of appeal being given to the parties who succeeded in 
the Oourt below. ANATH Nata Biswas v., DWARKA 
Naru CHAKRAVARTY MI; ©- PG380 
O. XLI, r. 22 (4)—A ppeul abating — Cross- 

objections, if canbe heard. : 

A cross-objection is part of an appeal and if an 
appeal -goes out for any extransous reasons the 
cross-objection must ordinarily go out with it; the 
only exceptions are those mentioned in sub-r. (4) of 
O. XLI, r. 22. Consequently a respondent has no 
right to be heard on his cross-objection when the 
appeal in which he took the ppan objection has: 
abated. Purvs:cttampas 9. DRVK&RAN Nag. 411 
——— O. XLI, r. 27 — Further evidence, when 

should be allowed. 

Further evidence is not - intended to be ordered on 
special and preliminary application before the 
appeal on the merits has been heard and the evidence 
as it stood examined by the'Vourt It is no part of the 
duty of the Court nor is it necessary for the.Court 
to act the part of Counsel for ‘either of the.parties, 
andon realizing that further evidence- on a point 
on which evidence has already been introduced is 
availuble, to require that evidence .to be adduced, 
Such evidence is not necessary for the Court to pro- 
nounce a decision because the Court must pronounce 
its decision on the ‘evidence before it.- Rule 2/, 
O. XL], ‘Civil Procedure Code, is to be applied where 
the Court, after considering the case, finds that the 
parties have failed to: grasp the significance of some 
point which is necessary fur the decision of the case, 
but on which no evidence has been brought or which 
has been dealt within a way which shows that its 
true significance has not been understood. In such 
a case the Court may well feel that it isnecessary 
that further evidence should be adduced toelucidute 
the point. MaAUNG Po NYEIN v. Mauna THA Saino 

Rang. 527 

O. XLi,r. 27 — Important witness to pro- 
ceedings at registration of adoption deed tendered 
but refused by trial Court on ground of his being 

Counsel in case— His evidence recorded by Appetlute 

Court under O. XLI, r. 2i—Hviaence heid, rightly 

received: i i 

An important witness to the proceedings at the 
time of registration of the adoption deed was a 
Barrister and he had been tendered as a wibness at 
the trial but refused by the trial Judge on the ground 
that he was engaged ss“ Counsel in the case, The 
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Appellate Court recorded his evidence at the 
appellate stage under O. XLI, r. 27, Civil Procedure 


ode : 

Held, that the evidences was rightly received. There 
inight have been good reason why the Counsel should 
return his brief and cease to act as Counsel in the case, 
but to deprives party of the evidence of a witness was 
a very different matter. Bisana MAL v. PRABHABATI 
KUNWAR P C311 
—— O. XLI, r.27—Order admitting additional 

evidence in appeul before appeal itself is heard— 

Order held without jurisdiction, 

. The legitimate occasion for the exercise of the 
discretion of admitting additional evidence in 
appeal is not whenever before the appeal is Heard å 
party applies to adduce fresh evidence but wuen 
on examining the evidence as it stands, some in- 
herent. lacuna or defect becomes apparent. Hence 
an order admitting a certain document in appeal 
as additional evidence passed before the appeal 
itself is heard is without jurisdiction. BALAGURU- 
MURBToY OpETTIAR V, KALINGAN AMBALAGARAN 

ae Mad. 263 
——— 0. XLI, r. 33. Sze Civil Procedure Code, 

1903, O. XLI, r. 22. | # C 380 
— Q. XLI, r. 33, 5. 151 — Judgment imposing 
personal liability for costs on mortgagor—Decree 
in usual form and making no mention of such 
liability — Power .of Appellate Court to direct 
amendment so as to bring decree in conformity 
with judgment. : 
ı Where although ‘the judgment does impose 
personal liability for costson the defendant-mort- 
gagor inexpress terms, the decree has been drawn 
ap inthe usual form and it nowhere imposes any 
personal liability Gi the mortgagor for costs, what 
is executed is the decree, and not the judgment, 
and unless the decree is brought into confurmity 
with the judgment, it will not be permissible to 
the decree-holder to realize the costs in suit 
personally from the mortgegur. Order XLI, r. 33, 
Uivil Procedure Uode, invests an Appellate Court 
with plenary powers and authorizes the Court: to 
pass any decreeor order as the cage may require 
and even in favour of any respondent who may not 
kaye appealed. Even otherwise under s. 151, Civil 
Procedure Uode, the inherent powers of the Court 
to make such orders as may be necessary for the 
ends of justice are unlimited. The Appellate Gourt 
can order the decree to be amended and brought 
in conformity with the judgment, Keisaan LAL v. 
BRI Jain MANDIR PANCHAIII Lah, 487 
- ——— O. XLII, See Civil Procedure Code, 19086, 
_ B, 2 (2) 411 
O. XLII, r. 1 (a). See Civil Procedure Code, 
1908, O: VIL, r. 10 j 396 
——- O.XLV, r 7 (as amended in 1920)— 

High Uourt, +f has power under r. 9 of Privy 

Council Rules to extend time for Jurnishing security 

and making deposit beyond period mentioned in 

0. XLV, 4. i. 

. The provisions of r. 9 of the Privy Council Kules 
hich are wide and general in their te:ms, do confer 
upon the High Courts a discretion to exteud the time 
prescribed by O. XLV,r. 7, Civil Procedure Code, a 
discietion, however, which is only tu be uséd in excep- 
tional circumstances, and where an extension of tame 
beyond the time specified in O XLV, r. 7 is clearly 
supported by considerations of justice and equity. 
DISHNATH SINGH V, COLLECTOR LENaRES All. 370° d 
— O. XLV, f. 7 (a8 amended In 1920)-- 

Object of amendment, explatňed. 

The object of the amendment of O XLV, T. 7, made 
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in 1920 wasto expedite appealsto the Privy Council 
by the restriction of the Court's discretion in grant- 
ing extensions of time within which to comply with 
‘the provisions of the rule in regard to the furnishing 
of security, etc. The argument that the restriction 
of the discretion refers only tothe period of sixty 
days from the date of the decree complained of and 
not to the six weeks from the date of the certificate, 
must fail. Such an interpretation would manifestly 
defeat the clear intention of the amendment. Brs.inatu 
Sine: v, COLLEOTOR, BENARES “AH. 378 FB 
O. XLVII, r. 7—Court granting review on 

ground that there is error in judgment apparent 
on face of record —~Appeus cannot be maintained. 
Where upon an application, areview is granted 
bytbe Court on the ground that thoge is an error 
in its judgment which isapparsat on the face of 
the record, the order canno be successfully attack- 
ed in appeal, because the s:ope of the appzal 
is a limited one. KESJAB Prasad MANDAL v. JANE 3JH- 





WAR PRASAD MANDAL Pat, 455 
—-— Sch. li, Para. i2 Ber Civil Procedure 

Code, 1908, O. XXIII, r. 1 287 
maan Para. 12 ~ Suit against joint 


owners for injuncstion—Some of them minors—Suit 

referred to arbitration—No sanction in respect 

of minors obtained—Award inseparable—If can 
be corrected by separating it. 

Where a suit for injunction against joint owners 
of property, some of whom are minors, is referred 
to arbitration and no sanction of the Court is 
obtained in respect of the minora the award is 
not separable and consequently cannot be corrected 
by separating it in respect of the minors and grant- 
ing the injunction against the minors only. Samanp 
Kuaneo, Mo.IAMMAD Ramzan KAAN “Lah. 287 
—— —— ~ Para, 15 (©), Sze Civil Procedure 

Code, 1903, Sch. Ii, para, 20 195 
penne Paras. 20,15 (c), 8.11 — Grounds 

for invalidity tn para 15 c) do not cover matters 

of procedure and not raised before arbitrator— 

Application under para, 20-Odjection that appli- 

cant was partner of opposite party and so could..not 

claim Specific amount—Trial Court deciding point 
against opposite party—No decision of High Court 
on the point obtained—No such odjection before 
arbitrator — Separate suit for dissolution of part- 
nership by opposite party against applicant — 

Award, held could not be chalttenged—Decision on 

question whether partics were partners held did 

not operate as res judicata, ae 

The grounds of invalidity of an award contem- 
plated in para 15 (e), Sch. IL, Civil Procedure Uode 
‘referéo those matters which apparently go tothe root 
of thaaward and matters which merely pertain to 
procedure and have not been agitated before the 
arbitratur are not covered by it. 

On an application under para 20, an objection was 
raised, inter alia, that the party applying was a 
partner of the opposite pariy and consequently could 
not make a demand for a specific sumof money. No 
such objection was raised before thearbitrator, The 
point was decided against the opposite party in the 
trial Court. No decision was ‘obtained on it from 
the High Oourt, but the opposite purty instit ited a 
sepurale suit for dissolution of the partnership and 
renditiua of accounts agaiust the applicant. lt was 
contended ian defence that the decisiom on the ques- 
tion whether the opposite party was a partoer of the 
applicant operated as res judicata : ‘ 

Held, that opposite party was not debarred from 
coatesting the question iu the suit fur dissolution of 
partnership. ` ~ : 
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Held, also that it was open to the opposite party to 
agree to the reference, although it was being sought 
by a partner, and to havethe mutual adjustment of 
account made in a separate proceeding. Not having 
raised any objection before the arbitrator on the 
score of partnership to the claim put forward by 
the applicant, he could not afterwards challenge the 
ayérd on the ground that it had been obtained by 
One partner against another for a specific sum. BARDAH 
Sines v, NAWAL Kissore Kaaratt Lat Lah. 195 


Companies Act (Vil Of 1913), $. 4—Association 
governed oy 8. 4—Memoers, if can have béneficial 
wnterest in property, f 
The members of a partnership or company or 

agsociation Ait by s.4, Companies Act, can have 

beneficial injerest in property, NIBARAN UJANIRA 

BHAHA D, LALIT MOHAN BeinpapanSuaua Cal. 717 
- 8.4—Joint Jagrily business, if comes under 





8. 4, 
A trading association, which is synonymous with 
the term “a trading company ° or “à trading 
society,” to be within s. 4, Companies Act, must 
also be one formed on the basis‘of contract between 
its members. A joint famuly business concern, 
however, which by its nature descends from father 
to'son, in which interests are acquired by the suc- 
ceeding generations not by an act of party but by 
the law of inheritance, 18 not an association of 
persons in this eense, and does not therefore come 
‘within the scope of s.4, OUompanies Act, If the 
members of the family who have interest in such 
a business. concern exceed 10 or ZU as ‘the case 
may be, regard being had to the 
business, there is accordingly no necessity of re- 
gistration under the Uompanies Act. NIBABAN 
UHANDRA SHAHA v. LALIT MouaN BRINDABAN SHANA 
oot , Cat. 717 
= 6, 4—S.4, scope of — Number of original 
members, subsequently exceeding maximi¢n—Asso- 
ciation becomes illegal if not registered. 
- Section 4, Companies Act,’on its true construction, 
governs not only the firat formation of the company, 
association or partoership, butrules its continuance. 
An association formed for trading may be’ perfectly 
legal at its formation, if the original members be 
not more than ten in number, in the case of a bank- 
ing business and twenty in other "businesses, but 
if the number increases lateron and exceeds the 
Maximum allowable, the association becomes ‘an 
illegal one, if no registration is effected. similar- 
jy even a company, association or partnership 
formed before the Companies Act, would come with- 
in s, 4(%j and would be rendered illegal if after thè 
Uompanies Act came into force, there have» béen 
several changes caused by deaths, giving rigs at 
every time toa new partnership. ‘ 
ft an association ig an illegal one by reason `of 
the fact of non-registration, tiie suit at the instance 
of the’ members is not maintainable. NisagaN 
UHANDBA DoAuA V. LALIT MoaaN KRINDABAN SHAGA 
A : Gal, 717 
mS. 38--Discretion under—Mere delay, whe- 
~ ther.ground in set] to refuse to order recispcaron 
of reyister—Diseretion as to cosis is widest —Held, 

. that rectification should be ordered inspite of aetuy 

tn this cuse. 

A mere *gelay in applying is not in itself 
ground for retusing to. uruer tue register to be 
rectitied under s. 53, Vompanies Act. 

Section Ja, Uompanies, act, gives the Court the 
- widest discretion as to costs. 

. „A numbef of ghares of a certain company 
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Companies Act—coneld. Pog - $ 
. . 
transferred by the owner thereof in 1927 to some 
person. The transferee applied under s. 38, Gom- 
panies Act, in ly3d for the rectification of the share’ 
register of the company by placing the tranaferée 
on the register as the owner of the shares transfer-- 
red to him: , . > 
Held, after considering the affidavits and counter-e 
affidavits of the parties that the Oourt should in, 
this case exercise the jurisdiction under s, 38 in’ 
favour of the transferee, inspite of the delay and’ 
order the company to rectify its register by placing 
the transferee on the register as the owner of the 
transferred shares. MOHADEVI v, MOTIRAM ROSHAN Lau’ 
OoaL UoMPANY Pat. 734 
——~w 88.109 (1), cl. (f), 88) Floating charge, 
meaning of—Instrument creating charge on pro-' 
pertyof Corporation is void, if not registered—' 
. Chairman as principal officer held had authority. 
tocreate lien. : 4 aeons 
. Where theassets ofa Corporation sre ofa fluctuat- 
ing nature, changing from time to time in the ordinary 
Course of business, and while taking loan creating 
charge on their assets, no restraint of any kind what- 
ever 19 placed on the conduct of the business of the 
Oorporation, and the charge does not erystallise into 
a fixed security, the charge so created is 4 floating 
charge. , 
An instrument creating charge on the property -of 
a Corporation, if not registered as provided by s. 109, 
Uompanies Act, is void as against the Official 
Receiver, he š : 
Where though the Articles of Association of a. 
Corporation are silent as tothe authority of the 
Chairman to execute a declaration creating a lien on. 
Property ofthe Uorporation ia respect of a loan: 
sanctioned by the Board of Directors, the Ohairman. 
has an implied authority to execute such a declaration 
as principal officer, while carrying on the business of 
the Corporation, In re Indus ILM UORPORATION, 
Lr, 0070 . o dind 681 
Company—Direétors—Meeting of Directors—Notice 
_ Bessential |. J , 
ln law, a meeting of directors is not duly convened 
unless due’ notite has been given to all the direc- 
tors, E. M. IBRAHIM Sait v.Soura INDIA [NDUSTBIALS, 
Lro. ° 7 2 ` .. Mad. 349 
— Directors, powera of — Managing business 
inciudss institution of suits. nee 
Managing the business of the company would in- 
clude institution of suits as well, whea it becomes 
necessary in the coursé of managemsat to, recover 
moneys dua tothe company. li. M, IBRAHIM SAIT V. 
SOUTH INDIA INDUSTRIALS, LTD, Mad. 349 
- Share-notdera—HKights of —Set-off. iy is 
Ashare-holder ig not éntitled to set of what he 
might receive on a winding up ugainst moneys dae by 
him, ‘ne company cannot ba expested to. wait the 
winding up for the recovery of the moneys due to ib 
from the share-hoider. i, M. EBRAHIM alt v. SOUTH 
INDIA INDUSTRIALS LTD. Mad, 349 
j —Winding up—Company registered in Indian 
Stuie—RKesidens of British Imndya holding shares— 
` Winding up proceedings in , State Court—share- 
holder not submitting te jurisdiction of State Court 
—Uail order, if - cun os enforced — Duty of 
Liquidusor suing share-holder in British India. 
ina personal action a decree pronounced by a 
Court of a foreign stute in absentem, the defendant 
not having submitted himself’ to its authority is by 
international law a nullity. ; 6 
‘The defendant was a share-holder ina company 
registered in a Baroda, State and a resident in 
British ladis, Liquidation proceedings in respect of 
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Company—concld: $ 


the company were started before Baroda Liquidation 
ourt. The defendant did not submit to its jurisdic- 
tion but still that Court made a call order on the 
defendant in absence of an express agreement in the 
Articles of Association that the disputes with the 
Bhare-Rolders should be settled by the State 
Qourt ; 
* Held, that the call order against the defendant 
made by the Baroda Liquidation Court was made 
without jurisdiction.and could not he enforced as 
such in British India. 1t was therefore, necessary that 
the Liquidator suingthe defendant in British India 
should prove all the facts necessary to establish the 
liability .of the defendant. In order to allow.the 
Plaintiff tosucceed, it must also be established that 
thecall order for the particular amount was neces- 
sary. and just, The mere fact that a call order was 
made did not amount to such proof. MODERN CHEMICAL 
Works, Lrp,-Baropa v. MAN Monan Natu Dar 
. % Lah, 392 
Gompromlise —-Mortgage suit — Compromise by 
parties whereby defendant agreeing to execute sale 
--deed ‘in.favour of plaintiff, of mortgaged property 
- Dispute between parties as to property comprised 
. ån mortgage-deed referred to Court for dectsion— 
. Court. passing decree in terms of ‘compromise and 
also entering in decree decision arrived at on 
` matier in dispute—No appeal held lay — Decision 
, on dispute.entered in decree held should be deleted, 
The parties to a mortgage suit came to terms 
and filed a petition stating that the parties had 
compromised the suit-on the terms stated therein 
namely, thatthe. claim of the plaintiff against 
defendant was settled at. certain amount and the 
defendants shall execute-a conveyance’ by way of 
absolute sale -of.the -properties mortgaged by the 
bond ia suit in favour’ of plaintif for the-aforessid 
amount. lt was also agreed that on execution of 
this sale deed the plaintiff shall file a petition for 
full. satiefaction in Court, The parties on filing 
this petition prayed that the suit be postponed tor 
a week toenablethe parties to execute the neces- 
sary sale deeds, Subsequently the parties informed 
the Court that there was a hitch to the execution 
oftthe Kebala, that they could not ‘agree asto whe- 
ther.certain survey plots were or were not actually 
covered by the security bondand they requested the 
Court to decide this matter, The-Court “after con- 
sidering documentary evidence and making local 
enquiry decreed the suit in part in the terms of 
the compromise petition but also incorporated in 
the decree the result of decision on the dispute 
which the parties had asked-the Uourt to decide : 
Held, that no appeal lay against the decree. ‘I'he 
Court had no jurisdiction to enter in the decree 
the decision arrived at by it onthe dispute which 
the parties had asked it to decide. [The High Court 
in: its revisional powers deleted the words contain- 
ing the decision of the Court on the dispute referied 
to it, fromthe decree,] CENTRAL INDIA SPIXNING, 


. WEAVING AND MAXUFAOIURING Uo., Lip, v. KuEMRAJ 
MARWARI Pat. 4% 


—~—-—— Parties to suit filing compromise petition 
and asking Court to follow procedure mos 
contempiatea by Crvit Procedure Goae Act V of 
1808) — Decree passed by Court—Appeal, when lies. 
Where the party invites the Court to adopt & pro- 

cedure which is not contemplated by the Uode of 

Civil- Procedure, and in fact the procedure is extra 

„cursum curiae, he cannot turn round und say that 

the ‘Court is to” blame for the very procedure which 

he invited the Ccuit to “lolicw. im each. case the 
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Compromise—concld. A 
Appellate Court will try to find as to what the 
true intention of the party was and the question 
whether an appeal lies or not will depend upon the 
conclusion arrived at by the Oourt, The intention 
of the parties must be gathered in each case ane 
if the mtention isclear that the parties are bind- 
ing themselves by the decision that might begiyen 
by the Court, no appeal would lie, but if sucen “an 
intention cannot be gathered, then the right to 
appeal is not shut out, CENTRAL INDIA BFINNING, 
WEAVING AND Manuractugina UO., Lap, V. KHEMRAJ 
MARWARI Pat. 42 
- Proof of. See Civil Precedure Code, 1808, 

_O. XXII, r. 3 54 
Gontession. Ses Criminal frial e 924 
Contempt of Gourt—Criminal proceedings against 

some persons pending beore Sub-Divitional Officer 

—Member of Legisiative Assembly writing letter 

to Sub-Divisionas Officer reéyuesting not to proceed 

with case—Oopy of letter sent to Deputy 

Commissioner—Member held guilty of contempt of 

Court. 

A member of Legislative Assembly wrote a 
letter to'Sub-Divisional Oilicer in respect of proceed- 
ings pending before him against certain tenants under 
s. 104, Oriminal frocedure Uode, requesting the 
Sub-Divisionat Officer not to proceed with the case. 
A copy of the letter was forwarded to Deputy Com 
missioner as well: 

‘Heid, that the writing of the letter grossly offend- 
ed against the law of contempt of Uourt, it was in 
the clearest terms an attempt to prejudice the. 
mind of the Magistrate in regard to the trial of the 
case pending before him and the writer was, 
therefore, guuty of contempt of Oourt, ManaBIR 
PrasaD v. U. B. Gupta Ouah 714 

Duty of Magistrates to bring to notice of 

“Chie? Court, attempt made to bring  tmproper 

infiuence on them in connection with Magisterial 
` work. Y ` 

lt is the duty of all Magistrates who receive 
letters attempting to préjuaice their minds in 
regard tothe pending trials before’ them or upon 
whom any attempt is madeto bring improper ìb- 
fluence to bear in connection with tueir Magisterial 
work to bring the fact to the notice of the Chief 
Court. MAHABIR FRABAD V. U. B, GUPTA Oudh 714 
Hivery private communicuiion to Judge for 
anfluencing hia decision on pending matter 38 

contempt of Court—Held on facts thar there was no 

contempt of Court, 

Every private communication to a Judge for the 
purpose of influencing his decision upon a pending 
matter iy contempt ot Uourt as tending to interfere 
with the course uf justice. l 

Held, on iacts that the detter in question was not 
written with the intention of influencing the Mugis- 
trate. Moreover, there wee nu proceedings penang 
under 8. 407, .riminsl Frocedure Uode, belore the 
Magistrate when he received the letter und therefore 
thee was no contempt of Uourl, KAM DHANKAR V, 
Y. NI DRUXLA Oudh 466 
. du criminal case complainant's witness making 

deJamatory statemenis agains accused—Accuxed, tf 

entute to fiie defamation complaint agaist witness 
during trius of cuse—ouch complutnt filed bejore 
same Magistrate aster esaminution and croso- 
ezuminaiwn of wiinesses bejore charge— Complaint 
helt bona tide and dia not amount so contempt ef 

Court. | . 

Where in a cnminal case against.an accused, a 
cop plainaut’s witness during the course of hia 


examinution makes a delamatory statement against 
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the aceuged, ‘the accused is not bound to sit silent 
and is entitled to make a complaint of defamation 
against the witnessto protect his good name. Where 
guch a complaint is made by him to the same 

agistrate trying the original case after six months 
of the incident and after the whole of the witnesses 
in tbe original case were examined and cross- 
examined: before charge, the complaint is a bona 
fide act and not an act aimed at putting pressure 
to bear on witnesses or in any way calculated to 
prejudice the trial of the original case against the 
accused. The acoused is not, therefore, guilty of 
contempt of Court. i 6 

In such a case, howeyer, it is undesirabla that the 
hearing of the case of defamation should be taken 
up until sugh time asthe original case against ¢he 
accused has been disposed of. Mosammap Yusur v. 
Tutivaz Ane Kaan, Oudh 575 


= Member of Legislative Assembly, issuing 

: instructions to District Magistrate in respect of 
pending criminal case—He is guilty of contempt 
of Court. : 

No member of the Legislative Assembly has any 
right to interfere in the course of the adminis- 
tration of criminal justice. Where therefore a 
member of a Legislative Assembly taking advant- 
age of his position issues instructions to a District 
Magistrate in respect of a pending criminal case, 
which can only be issued by the High Court, he 
is guilty of contempt of Court. EMPEROR v. GasapHar 
PRASAD > All, 558 

On information complainant genuinely 
obtaining warrant against certain person on certain 
address but such person found to be wrong — 

Unauccesaful use of that warrant to influence that 

person——Complainant again obtaining another 

warrant On right person—Held no contempt of 
- Court. 

A person genuinely on the information given 
by another obtained a warrant against a person 
who lived at address given by the informant but 
had subsequently found out that that was, a 
wrong person, Then an idea occurred to him | to 
attempt to use this warrant asa lever for influenc- 
ing’ that person. Having failed to do so, he then 
went to the Oourt and applied for a warrant 
against the right person, without stating that the 
previous warrant. had been obtained against a 
Wrong person: : 

Held that this was not a case of contempt of 
Court though it was possible that there might 
be some other offence committed suchas criminal 
intimidation. Aspon HAMID Monammap Din v. onan 
Hossain Mon AMMAD Hussain Lah? 861 


—To suggest to Court to take certain course in 
_ casae which is sub judice, when amounts to contempt 

—Commitment for contempt—Use of power. 

It is fundamental that a discussion in a newspaper 
of the rights and wrongs of a case when pending 
before a Court is improper and constitutes contempt 
of Court, This does not mean that reference cannot 
be made to pending cases or that items of news 
which are connected with pending cases should not 
be published. No objection can, for instance, be 
taken to the publication in the press of a statement 
that the creditors of the company in respect of which 
a winding-up order has been passed have put for- 
warda scheme for reconstruction, but what cannot 
be: permitted is a discussion of the attitude 
which the Court should adopt when considering 
the .acheme:, The intention ‘and the bona fide 
astute of action ‘have an “important’: ‘bearing’ on 


* 
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the question whether the Court should take action on 
the petition, but good intention is not the detiding 
factor ina matter of contempt. To comment on a 
case which 13 sub judice or to suggest that the Court 
should take a certain course in respect of a matter 
before it, undoubteé@ly constitutes contempt and 
honesty of motive cannot remove it from this eategorys 
If this were to be allowed, persons in a position’to 
assist the Court by their evidence might be prevented 
from coming forward, and persons appearing as 
witnesses, might be influenced in their testimony. 
The criterion is not whether the Court will be in- 
fluencad, but whether the action complained of ia 
calculated to prejudice the course of justice. 
Similarly to comment on a case whichis about to 
come before the Court with knowledge of the fact, is 
just as much a contempt as a comment on a case 
actually launched. h 

The power to commit for contempt of Oourt is not 
to be lightly used and should be reserved for oases 
where the contempt is deliberate and of such a nature 
that committal is called for. Tonsaram Rao v. SIR 
James TAYLOR, GOVERNOR oF REBERVE BANK oF INDIA - 

Mad. 451 

Contract—Breach—Burman Buddhist girl under 
eighteen years getting promise of person to marry 
her —Breach of such promise, if can be basis for 
action for damages. : 

The technical use of the word “promise” in the 
Contract Act is far narrower than the popular 
use. Express words of promise often are in. law 
no.morethana proposal, A proposal is merely an 
offer to be bound by a promise anda promise in 
law is, an accepted proposal, It is such promise or 
promises only which can give rise toan agreement 
which, if enforceable by law, is a contract, but if not, 
is a void agreement. ~ f , 

The proposition that a Burman Buddhist who is 
under the age of eighteen is not competent to enter 
into a valid or binding contract to marry in futuro, 
is applicable as well to 8 case where the promisor 
is a major and the promisee is a minor, for a 
marriage is a matter to which there must betwo 
parties and there cannot be a valid contract to 
marry unless there are reciprocal promises between 
o amounting to an agreement to marry in 

‘utero, 

Where, therefore, a Burmese gir] under eighteen 
years has been promised by a person to accept her in 
marriage, the breach of the promise cannot be the 
basis of an action for damages for breach of promise, 
Ma Pwa Kwe v. Mauna Hamat Gri Rang. 755 

Breach — Damages — Measure of— Buyer 
refusing to take delivery — Proper measure of 
damages. 

Where the buyer fails to take delivery of goods 
contracted to be purchased, the proper measure of 
damages is the difference between the market-rate 
and the contract-rate on the date of the final refusal 
to take delivery and the date of the notice of the 
seller's intention to re-sell is really of no value at 
all. E. Hos Ouan Oo. v. OHOTALAL UJAMSI 

Rang. 846 


-—Breach of—Damages—Plaintiff mortgaging 
property to two persons at different times —Pro- 
perty sold to defendant and some amount out of 
consideration left with defendant for payment in 
full to subsequent mortgagee —On defendant's 
failure, mortgagee obtaining mortgage deeree and 
property sold in eecution—Sale proclamation 
mentioning existence of prior incumbrance—Saly 
price not sufficient to satisfy  décree—Morigagee 
obtaining personal decree against plaintif—Sux be 
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s 
. plaintiff -against defendant for`-damages, for 
. breach of contract—Court finding that prior mort- 
gage was p&id off before “sale to defendant— 
. Defendant held liable for damages—Question of 
, estoppel held did not arise. : a 
- Plaintiff executed two :morbgages of the same 
property. in favour of different persona at different 
times. He subsequently sold the property to the 
defendant snd certain. amount out of the sale con- 
sideration was -left in the hands of the defendant 
for being paid to subsequent.. mortgagee in full con- 
sideration of the mortgage debt. Defendant failed 
to pay ‘this-amount and the mortgagee brought 
a suit on his mortgage against the plaintiff and the 
defendant, and’ obtained a final decree ang ‘the 
property was brought to sale in execution thereof. 
The sale proclamation mentioned that. the . prior 
mortgage was still existing, The property was sold 
but did not fetch amount-sufficient to satisfy the 
decretal amount and a balance was still left. out- 
ptanding, for which the decree-holder applied for.a 
personal decree against the plaintiff “and obtained 
such -a decree. Plaintiff -then instituted a suit 
against the defendant for recovering the amount of 
the. personal. decree: for damages for breach ofcon- 
tract. "The defendant pleaded. that the plaintiff had 
-feiled: at" the time-of, the sale to disclose the in- 
umbrance under the prior mortgage and that it 
was in consequence of the .‘existence of this incum- 
brance-that the property fetched a low price at „the 
guction-sale held in execution and but for this in- 
‘gumbrance the sele-in execution would have fetch- 
ed more -than the amount which was due under the 
decree and that there would have been no occasion 
for the passing of a personal decree. The plaintiff 
contended that at the time ‘of the sale of the. prop- 
_erty to the defendant, the prior incumbrance had 
“been paid off and didnot exist and the Courts also 
found, that. the incumbrance. did not exist then, The 
defendant contended that the plaintiff was estopped 
rom asserting that the first. mortgage. was paid off 
before the auction-sale : ; : 
zHeld, that the suit was maintainable and -the 
defendant was guilty of breach of contract and was 
therefore, liable. ` . sag 
„Held, also that no question of estoppel arose in 
the case as the plaintiff had no interest in the 
property at the time of the auction-sale and it-was 
the defendant's duty to see whether the incumbrance 
was atill.existing or was paid off. MOHAMMAD QupRat 
Usman KHAN v, MOHAMMAD SAMIULLAH KHAN | 
: All. 790 


———— Breach -of—Damages, suit yor — Plaintiff 
~ must Jurnish necessary particulars. 

In a suit for damages for a breach of contract the 
defendant is entitled to know exactly what case he 
has to meet and he must be afforded an opportu- 
nity to investigate the details of the claim so that he 
can ‘call evidence about it if he can,and so he can 
attack the plaintiff's estimate of damages as well as 
the. basis on which it is grounded. The plaintif 
must consequently furnish the necessary particulars, 
JAMSHED V. KONJILAL Nag. 177 
o——— Construction — Contract between mining 
. and Power Companies for supply of electric power 
- Agreement to extend for mining life of properties 
» operated, owned or controlled by Mining Company— 
~ Mining Company nåt remaining owner of property 
: and going into voluntary liquidation—Claim by 
~ Power Company for damages for breach of contract 

Held, mining company having ceased to own, occupy 
« or control properties, was. not liable for damages 
sthough mining life.of property continued... 





ad 


. ig d 


. A- Mining Company entered into a- contract witb, 
a Power Company for supply of electrical power. 
The contract provided among other. things that 
during the continuance of the contract, no system 
of electricity. other than thet furnished by: the 
Power Company should be used in the “said 
premises." The agreement was to extend for the 
mining life of the properties operated, owned®gr 
controlled by. the Mining. Company. After the 
supply continued for some years, the Mining Com- 
pany -informed the- Power, Company- that they were 
no longer owners of the property and were not 
therefore bound by the contract any longer, and 


that if any power was supplied, the new Company 


which , was working the mines would be. liable, 
The. Mining. Company ultimately went into voluntary, 
liquidation .and in: response to the usuel notice for 
elaims, the Power Company sent in a. claim for 
damages for breach of the contract un the ground 
that so long as there was mining lifè in -the 
roperty, the Mining Company was liable. It wis 
not disputed that the-mining life of the property 
continued: Ta. f | 
“ Held, that the mining life contemplated -by the 
agreement in the events which had happened was 
in the mining life while the property was being 
operated’ or owned ‘or controlled’ by the 
Mining Company personally. But as the’ Mining 
Company ceased to occupy, Own or control the 
property, the contract necessarily came. to an énd, 
The Mining Company was not, therefore, liable for 
damages. NORTHERN ONTARIO POWER COMPANY, LTD. 
v. La Rooms MiINES, LTD. PC 444 
Indemnity—Benefits of —Transferee of por- 
tionsof mortgaged property, undertaking to pay sale 
consideration directly to mortgagee — Contract of 
~ indemnity, whether created between mortgagor and 
` -transferee to relieve former from mortgage liability 
—Cause of action to enforce, when arises—Limit- 
‘ation applicable—Donee from mortgagor taking 
remaining property jree from incumbrance — Oñ 
failure of transferee to pay to mortgagee, he filing: 
: ‘mortgage suit and obtaining decree and all property 
: sold in executton—Donee, whether entitled to benefits 
of contract between mortgagor and transferee. ` 
<: ‘Where there is an undertaking .by the vendee-or, 
other transferee to pay off a mortgage debt existing 
on the property, the covenant is not merely one to pay 
the purchase money in 8 particular manner to the 
vendor's nominee, but one torelieve the vendor from 
the liability of the mortgage, and in that sense there 
is a contract of indemnity which may be express or 
implied: In such cases 4 cause of action arises when 
fhe plaintifi-vendor js actually damnified by the sale} 
of the property in the suit by the mortgagee, and, 
undet Art. 83, Limitation Act, the plaintiff bas three 
years from the time . when he is 80 damnified: 
A mortgagor sold a portion of the mértgaged pro- 
perty tocertdin persons and. the gale consideration 
was kept into their hands as they -undertook to pay. 
the amount directly to the mortgagee towards the 
satisfaction of the -mortgage debt. The mortgagor 
then gifteda portion of the remaining property to 
one of his heirs free from incumbrance. The trans- 
ferees failed to pay the mortgagee. The mortgages 
brought a mortgage suit and obtained a decree and, 
the properties sold and gifted were sold in execution, 
The heir whose property was so sold brought a suit 
for recovering the amount of loss which he had 
sustained on account ofthe -failure of the transferees 
to pay to the mortgagee and made the transfereeg 
defendant to the suit; . . pn ae 
"Held, thatthe heir was. entitled tothe benefit of 


, 
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contract-between the mortgagor and the transferees undue influence. CHANDRAVATI V. JANTI PARSHAD . 
MzapaTonnissa Becum v. HALIMATUNISSA BEGUM a Lah. 92 

, Pat, 459 8.17. See Insurance 781 
S Ratification. Ses Hindu Law 559 ——— 8.23. Srm Limitation Act, 1908, Sch. I, 
e Und ; e Art. 113 - 728 
= ndue, infiuence — Plaintiff and de- 6. 38—Constwuction — English rules as to 


fengants owing each other certain amounts— 
Plaintif shortly after coming of age,and with 
.* competent advice entering into settlement—He waiv- 
. tng his right of disclosure of accounts agreeing to 
. receive gross sum from defendant—Plaintiff, if can 
subsequently repudiate arrangement and ‘claim re- 
; opening of settled accounts. 
. Where fiduciary relation is established, it is settled 
law that the person èn fiduciary position should 
affirmatively prove thatthe weaker party was a 
‘free agentgnd had independent and disintere&ted 
advice. That the weaker party had just come of 
age is, another factog whichalso makes it neces- 
sary to go into the question whether he had such 
protection asto secure to hima free: and unfet- 
tered judgment, independent of any sort of control. 
Plaintiff and defendant owed each other certain 
amounts. The plaintiff entered into a settlement 
with the defendant shortly after coming of age 
‘but after taking competent advice, The settle- 
ment proceeded upon the ground that the amount 
payable to the plaintiff and the amount pay- 
cable by him should be set-off, one against the othér. 
The plaintiff dispensed with the production of the 
accounts, and agreed after taking competent advice 
to receivea gross sum in lieu ofthe amounts that 
might be found payableto him: 
: Held, that the plaintiff having waived the right 
to disclose accounts could not repudiate the arrange- 
‘ment and claimthat the settled account should be 
re-opened, PETHEPERUMAL OxEITIAR Vv, RAMASWAMI 
QuEYTIAR Mad. 409 


‘Contract Act (IX of 1872), ss. 2 (g), (J), 137— 
© Every unenforceable contract, if declared void by 
< 8, 2 (j)—-Mere failure to sue within time or inability 

tosue by reason of provisions of law of procedure, 
=. whether makes contract void, 


Not every unenforceable contract is declared void“ 


‘by s. 2 (j), Contract Act but only those unenforce- 
able by law, and those words mean not unenforce-- 
‘able by reason of some procedural regulation, but 
unenforceable by the substantive law. For example, 
a contract which was from its inception illegal, 
such as a contract with an alien enemy, would be 
avoided by s.2 (g), and one which became illegal 
in the course of its performance, such asa contract 
with one who had been an alien friend but later 
‘became an alien enemy, would be avoided by s. 2 
{j}. A mere failure to sue within the time specified 
by--the statute of limitations or an inability to 
‘sue by reason of the provisions of one of the Orders 
under, the Civil Procedure Code would not cause a 
‘contract to become void. Maranta Sines v. U Ba Yr 
“ : PC1 
$. 16—Undue influence—Proof—Atmosphere 
of suspicion, wkether enough. 
< -To establish a case of undue influence, it is not 
‘sufficient to raise an atmosphere of suspicion, but 
‘there must be clear and definite evidence of the case 
“propounded. 
- Held, on the facts and the circumstances of the case 
that the assignment of the insurance policy by the 
‘deceased in favour of the defendant who was originally 
‘engaged by the’ deceased asa servant but was 
“practically treated as a mistress, could not be con- 
égidered to be a transaction of “unconscionable nature” 
(gifficient to- -raise .a- presumption of exercize® of 


. 
. 





tender, if can be relied on—O ffer made by promisoa 

through solicitor to pay debt with interest on date 

of offer, whether of itself affords reasonable op- 
portunity to promisee of ascertaining whether pro- 
~ misor is able and willing to perform his promise— 

Held, letter by promisor did not comply with 
- conditions in s. 38. ‘ 

In construing s. 38, Contract Act, one should 
endeayour to keep one’s mind clear of pre-posses- 
sions arising from familiarity with the English 
rules as to tender. f 

An offer made by a promisor through his 
solicitor to pay a debt with interest ‘due thereon 
atthe date of the offer does not of itself afford a 
reasonable opportunity to the promisee of ascer- 
taining that the promisor is able and willing 
there and then to perform his promise within the 
meaning of s. 38, Contract Act. The mere fact ‘that: 
the promisor and the promisee live in the same 


- street, is not a circumstance which can bring the: 


case within the condition formulated in the s. 38. 
The promisor cannot reasonably expect the promisee 
to attend at the promigor's residence or place of 
business for the purpose of satisfying himself that. 
the promisor is both able and willing to carry into 
effect the offer he has made. Even if an offer is: 
made to a person who has succeeded to the creditor's 
right to receive’ the payment, it is subject to exactly: 
the same conditions as those which it would have. 
had to fulfil had it been made to the original 
promisee : ; , 

Held, that the offer made in the letter written by 
the promisor did not comply with the conditions 
specified in s. 38 even on the assumption that it was 
made to a person who had succeeded to the creditor's 
right to receive payment of the debt. JIsMAIL Baar 
RABIM Y. ADAM OSMAN - Cal. 539 

s. 65. Ser Court Feeg Act, 1870, s. 17 . 





353 
———— §,72. Ser Electricity Act, 1910, s. 21 (2) . 
; 245 





ss. 134 and 139—Scope and applicability 


of. x . 

tas 134 and 139, Contract Act, are merely 
declaratory of what the law of England was-and 
is. Section 139 only ` applies where the eventual 
remedy of the surety against the principal debtor is: 
impaired. Under s. 134 the surety is discharged’ if, 
and only if, a contract has been entered into - by.- 
which the debtor is released or if there has. been‘ 
any act or omission on the part of the creditor, the: 
legal consequence of which has been.to discharge 
the principal debtor. Fs, at f . 

Where in a suit against principal debtors -andy 
the surety the names of the: original debtors ‘gre: 
struck out upon an application by the creditor, thes 
ouly result is to preclude the bringing by . the. 
creditor of a fresh suit in respect of thesubject-i 
matter against them, and is not to release or dis- 
charge the principal debt. The debt remains a debt: 
though the creditor by reason of a rule of procedure: 
cannot himself bring an action upon it. In guch. 
circumstances there is nothing in the section ‘to. 
discharge the liability of the surety. Mauanta SINGH 
v. U Ba Yi 5 i | POT 
8, 135—Auction-purchaser at execution. 
--allowed,-to-withdraw deposit on furnishing security: 
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to re-deposit, when asked—Surety bond executed— 
~- Auction-purchaser asked to re-deposit—Time asked 

—Deceree-holder not objecting—Time, granted, but 

.order revieived and surety asked to deposit amount 
. —Surety held not absolved—Order held could be 

reviewed under s. 151, Civil Procedure Code (Act V 
e of 1908); y . 

The auction-purchaser at an execution sale made an 
application, for withdrawal of the amount deposited 
by him on the ground that he was likely to lose 
interest thereon The Court allowed him to withdraw 
the amount on his furnishing security to re-deposit 
the sum when required. Subsequently the auction- 
purchaser was called upon to re-deposit the sum. He 
asked for a month's time to deposit the amovat. It 
wag not. objected to by the decrée-holder, In granting 
time the Oourt ordered that if it was not deposited 
by that date, afresh auction shall beheld and the 
auction-purchaser shall be responsible forthe short- 
fall.. On thenext date the surety bond filed by the 
auction-purehaser was brought to the notice of the 
@ourt whereupon the Court modified its previous 
order and directed that the surety M be ordered to 
pay the sum: ~ 

Held, that, the bond was in favour ofthe Court and 
the. Court had the discretion to order the auction-, 
purchaser to deposit the amount by any date it liked. 
Theconsent of the Oounsel for the dsoree-holder was. 
in the circumstances immaterial and therefore the 
surety was not absolved under s. 1135, Contract Act: 

Held, alao that the Court had inherent power to 
review the previous order and direct the surety to 
depasit the amount on the basis of the bond furnish- 
ed by. him as the’error was patent on the face of the 
record and the previous order was made by the Court 
suo motu through oversight. Mosammap Ramzan v. 
KHADIJA SULTAN BEGUM Lah 429 
s. 187. See Contract Act, 1872, ss. 2 (g), a 


a 88,151, 152 (2) — Plaintiff instructing 
defendant who was commission agent in bullion, to 

. purchase.silver bara and keep them with defendant 

Defendant purchasing bars and reporting that 
they were, kept at plaintiff's risk—Bars kept by 
defendant at his pedhi uniocked and unattended— 
Three bars lost—Defendant held guilty of negligence 
and liable to plaintif —Plaintif’s offer held was 
accepted by defendant when he executed instructions 
and he could not add to or alter contract—His 
additional term was mere offer which was never 
accepted— Defendant was liable for damages. 

: The plaintiffs ‘instructed tha defendants, who 
carried on business as commission agents in bullion 
tọ. purehase silver bars on their account and to keep 
them. The defendants purchased the bars and kept 
them at their pedhi. The defendante in acknowledging 
the instructions reported that the bars had been pur- 
chased and “kept here at your risk”, The defendants 
kept the bars, with a number of other bars, in their 
pedhi placed against the wall, the pedhi being open. 
They were not locked upin any wuy and were left 
unattended. Three of the bars were lost and the 
pani sued for damages for the loss of these three 

bre : : ey oe 

Held, that the defendants did not look after the 
bars with sufficient care to absolve them from the 
ordinary: liability ofa bailes. They were, therefore, 
guilty of negligence’ and liable to the plain- 
ift: 
_ Held, -also that. the offers contained in the in- 
structions were accepted by the defendants when they 
executed. them, and. the contract required the defen- 
daúts.torkeep'the-bara as:byilees. for a :reasonable 
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` time, and théy were not entitled to add a pew term 


to the contract by providing that they were not to be 
under the ordinary liability which attaches to, bailees, 
While the first contract was subsisting, it was nob 
open to the defendants to state that from the very 
commencement they had kept the bars at the risk 
of the plaintiffs, They could so intimate after the 
expiry of.a reasonable time. The additional “term 
was their offer which had never been accept- 
ed LAKHAJI DoLLAJI & Co. v.! Boorvay MAHADEO 
RAJANNA L Bom. 334 

8. 152 (2). Sse Contract Act, 1872, 5,151 

3 


| 34 
Co-operative Socleties Act (II of 1912),s. -33— 

Seg Co-operative Societies Act, 1912, s, 43 
s. 33 —Resolution declaring certain dividend 

on preference shares—Act not contgavened—Re-~ 

solution held not illegal or ultra vires, 

Where prima facie there was no breach of any 
provision of the Co-operative Societies Act itself or 
any of its bye-laws bythe resolution passed at the 
annual general meeting of the share-holders of sa 
society declaring a dividend upon the preference 
shares, the resolution is not in any. way illegal or 
ultra vires, although the profits shown are apparent 
and not real profits, a considerable portion of the 
profits being unrealised interest income. The share- 
holders assembled at the annual general meeting are 
the best persons to consider and decide asto whe- 
ther there was any chance of the assets being rea- 
lised and what dividend, if any, could reasonably 
be paid on the basis of that expectation. Hara 
Dayat Naa v. OHANDPUR CENTHAL Oo-orgrative BANK, 
LTD. : Cal, 303 
——— s. 43, Rules under r. 28——Applicability 

of r. 28 (3) framed under s. 43. 

Rule 28 (3) framed under s. 43 of Co-operative 
Societies Act, refers to the auditor's report and not 
to his oral evidence. Hara DAYAL Naa v. O#ANDPUR 
CENTRAL Co-operative Bank, LTD. Cal. 303 

s. 43, Rules under r. 28—R. 28 by Local 

Government, whether ultra vires. 

The limits within which the rule-making powers 





-of the Local Government could bs exercised, are con- 


tained in sub-s. (1) of s.13  Sub-s. (2) simply sets 
out by way of illustration certain matters, on which 
rules are considered desirable. It does not, in any 
way, limit the powers given by sub-s. (1) and the 
items mentioned therein do not exhaust the list of 
matters, on which rules might be framed by the 
Local Government. It cannot, therefore, be held that 
simply because there is no specific item mentioned 
jn s, 43 (2), relating to distribution of profits in 
case of societies with limited liability r. 28, 
whiclf was framed by the Local Government with 
a view to carry outthe purpose of the Act as laid 
down in s. 33, is ultra vires, Hara Dayan Nag y, 
CHANDPUR CENTRAL CO-OPERATIVE BANK, LTD. 
Cal. 303 
ss. 43, 33—Rules by Local Government 
under s. 43—R. 22—Suit for declaration that con- 
stitution of Board of Management of society is 
illegal and that it could not function or call 
extraordinary general meeting of share-holders and 
that resolution passed in such meeting is ultra 
vires, if can be tried by Civil Court. 

A suit for a declaration that the constitution of 
the Board of Management ofa co-operative society 
was illegal, that it had no authority tb function or 
to call an extraordinary general meeting of the share- 
holders, and that the resolution passed at the mbet- 
ing thus convened wae itself ultra vires ig not a 
dispute between a member and “the Committee 





. 
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touching ‘the business of the society. The dispute 
relates to the constitution ol the Board of Manage- 
ment itself and its powe:s to convene an eatraordi- 
nary general meeting of ebare-holders and is not a 
Matter which is withdrawn from the Vigil Courts by 
r. 22 of the Rules made by the Local Government 
under" s, 43, Co-operative Societies Act. HARA DAYAL 
NAG y. UHANDPUR CENTRAL Co-oPERATIVE BANK, LTD. 
j Cal. 303 
Co-sharer— Default by some co-sharers in payment 
of revenue—Herenue sule of uhole esiare — One co- 
sharer by arrangement uith purchaser obtaining 
property sold at recenue sule—No proof of fraud 
or bad faith tòwareg other co-sharers—Other co- 
sharers néld, could not recover their former shares 

"by payment of proportionate pari of purchase price. 

A zeminddyi right in an estate vested in a number 
of persons and separaie acccunts had been opened 
under the Bengal Lund Kevenue tales Act. In a 
certain year some of the co-shasers made default in 
payment of their share of land revenue, and asa 
result, the whole estate was putup for sale. By an 
arrangement with the purchaser certain co-sharer 
obtained from him the property sold to him in order 
to avoid partially the uisaster of sale. He was not 
guilty of any acts of bad iaith towards his co-sharets, 
he had not abused their confidence and he had done 
everything that was humanly possible for him 
to du to prevent the sale, All the co-sharers knew at 
all material times that the sale could not be prevent- 
ed inasmuch as the arrears of revenue had not been 
paid. Further he did not do anything to prevent his 
co-sharers from becuming possible bidders ; 

Held, that as proof of iraud or bad faith towards 
the other co-sharers had not been proved the other 
co-shareizs could not claim to recover their former in- 
terest in the estate by paying proportionate portion 
of the purchase money, ANATH NatH Biswas v. 
DWARKA Natu CHAKRAVARTY - PG380 

Suit for contribution. SER Provincial Small 

Cause Courts Act, 1887, Sch. I], Art. 41° -3: 123 
Village profita—Lambardar sending: profits 

to co-sharers by monéy-order, when entitled to 

money-order charges. : 

lE the co-sharers live neither in the village itself 
nor in the same place as the lambardar, itis reu- 
sonable that the iambardar should send ‘them their 
share of the profits by money-order and that the 
money-order ‘charges should be paid by the co- 
sharers; but where there is no evidenceto show that 
at Was necessary to send money by money-order, 
the dambardar is uot entitled to inoney-oi cer charges, 
DHUNDIRAI MADHAO D.aRaskaR 9, GANPAT VIIHAL 
VIOHARKE BRAHMIN Naga 915 


Costs, Sze Lebtor and creditor “539 
bractiee—Whole ciaim not decreed — Uosis 
should be proportronaie, 

Where the Court did not decree the whole claim, 
the usual rule isthat only propurtionate costs should 
be allowed, t. e., it should be propurtionate-to success 
and failure, JAMeHED V, KUNJI LAL Nag.177 


‘Court Fees Act (Vilof1870), s. 7,cl. 4-A (as 
amended In Madras in 1922)—"securing", con~ 








struction of—Ueed by widowin favour of adopted ` 


son, reciting fact of adoption and confirming his 

exssling qiyhts bur not securing any property to 

ham-—Lee@ does not come under 8. 7, ci. 4-A and 
does not require cancellation. 

‘Fhe word “securing” cccurring:in s. 7, Court Fees 
Act cannot be so widely construed as an acknowledg- 
ment of a right ox a liability because it would work 
hardehip on a litigant and having regard’ to the 
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scope and object of the enactment it has to be 
construed strictly, The prayer of cancallation 
under the law is, obligatory only in cases where 
a person is a party to a document or where 
even though not a perty, the law would” make 
him tuble as if bé were a party. Again, 
document requiring cancellation must be one which 
if allowed to be outstanding without challenge, 
would operate as a barto the enforcement ot a 
right or remedy that one may have in regard 
to a property. A document wherein a person 
admits the right of another or acknowledges his 
liability will not come under this category 
because it may be open to a party to show 
that the admission or acknowledgment was 
made under a mistake, that is, documents which 
are of evidentiary value and might even estop 
u party from stating facts contrary to those 
alleged by him in the document, urë documents 
which do not require to be cancelled or ‘set'aside, 
Therefore the documents which requireto be set 
aside are documents whereby rights ure transferred 
or released, such as sales, gifts, leascs, mort gages, 
or releases, ‘ihe document which is sought to be 
set aside must of itself have secured “the ‘pro- 
perty, that 18, there must have been a conveyance 
of Lue said property or a release of rights theie: 
under which would operate as an eXtinguishment 
of the rightof the person conveying or - réleas- 
ing. i 

A document executed by a widow in favour of 
an.adopted son not securing any propeity to bm 
but cmly confirming ‘his existing right to enjoy- 
ment vt it, isnus a document in and by which 
any property ıs secured iu favour of the adopted 
son within the meaning ofs. 7, cl. 4-A and it does 
not, therefore, require to be seb aside. UHELLA 
bopEMMA v. PULLALE K RISHNAMURTHY Mad, 431 


—— sS. 7 (WW) (C}— Partition suit — Preliminary 
decree based on compromise—tropertý valued at 
ks. 24,000~—Surt by’parsy for rectification of com- 
promise deed on ground of mutual mestake—Suit 
valued as Ks. 101 though plaintiff's estie would be 
declared to property worth ‘Ks. 8,000 if suit was 

` aecreed— Valuation of property likely'to be affected 
by preitminary decree hetu could noe be ‘taken as 
objective standard jor determining value of relief— 

- Fiainmiff’s valuation hela shouta be taken’ as 
correct. j J BR ii 


It is true that after the recent amendment of the 
Court Fees act, the Uourt has power. to determine 
whether the vujuation made by tue plaintiff im suit 
unuer s. 7 (tu) (cy) is arbilru:y.or not. But. the 
difticulty in the exercise of that power is the absence 
(Of any ubjective standard laid ‘down either by the 
Legislature in the Court Pees Act or by the High 
Uourt under theduits ‘Valuation Act, 

Jn the partition suit,’the properties which were 
the subject-matter ot parution were “valued at 
ke. 25,ULU,, A preliminary decree waa made in that 
suit cu the basis of wu petition ‘of cotpromise, 
Thereafter the plaintit instituted a suas for rectificat 
tion of the taiu solenuma upou which the preliminary 
decree Was made on the ground of fraud or mutual 
mistake of the parties. The contention of the wefen- 
dant was that the value which the plaintiff had pus 
upon the relief in this suit was arbitrary and was 
too low inasmuch as the value given in the plaint of 


“the suit was only ka.” 101 although the ‘plaintiff 


would be entitled to have her title and joint posses- 
sion declared in properties worth about Rs. 5,000 if 
the suit bg decreed, he substance of the suit, there. 
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fore, was to have the adjustment of the suit by mutual 
agreement of the parties set aside : 

` Held, that the value of the property which would 
ba affected ty. the preliminary decree could not be 
takén as an objective standard for the purpose of 
détermining the value of thé relief in the suit. 
#n the absence of any other satisfactory objective 
standard, the plaintiff's valuation must be taken as 
correct and final for the purpose of the present 
buit, Kanaan BANERJEE v. SATYABATI DEVI ; 
aa i Cal. 500 
paS. 7 (v), Sch. ll, Art. 17-A (I), as 
.. amended by Madras Act(V of 1922)— Suit for 
* partition of tavazhi - properties with allegation 
“that certain mortgages were not binding on wavazhi 
One item in possession of defendant karnavan 
“which he had mortgaged aa his separate property— 
“ Oourt-fee under s. 7 (v), held, ` should be poid in 
` peapectof plaintiff's share in that item. 4 

" Plaintift instituted a suit for partition of certain 
tavazhi ‘properties on the footing that he was a 
junior member thereof and that the suit properties 
were tavazhi properties. The plaint made reference 
to. Certain mortgages and debts and alleged that these 


mortgages and debts were not binding on the tavazhi, 
In respect of one of the items the plaintiff stated that 
the defendant, the karnavan, was still in possession 
of the item which he had mortgaged as his separate 
property and the plaintiff should not therefore 
Be called upon tó pay additional court-fee in respect 
of such item: | h be eed : 
Held, that as, according to the allegations in plaint 
the possession of the defendant on the date of the 
suit was not on behalf of the tavazhi, court-fee under 
B. 7 (6), Court Fees Actought to be paid in respect of 
the plaintiff's share in that item. MANAVEDAN 9, 
MANAVEDAN i Mad. 905 


-a — 5, 13—Suit remanded in Letters Patent 
Appeal—Certificate for refund of court-fees paid 
‘on memorandum of Lettera,.Patent Appeal and in 

“first and second appeals, tf can be issued, | 

Where a suit is remanded in Letters Patent 

Appeal, refund can be claimed ‘as of right under 

8, 13, Uourt Fees’ Act of the court-fee paid on the 

Memorandum of Appeal in the Letters’ Patent Appeal. 

‘As regards the claim for a certiticate in respect 

of the court-fee paid-on the Memorandum of Appeal 

in: the second appeal as well as in the tirs; appeal 
the words of s. 13, Court Fees ‘Act, do not appear 
to contemplate the grant of a certilicate in respéct 
of ‘such vourt-fee,. It does not contemplate the grant 
of certificates in respect-of court-fee paid in the 
lower Appellate Courts. SIvaNaGaLincam PILLAI v. 
K, V. AMBALAVANA PILLAI Mad, 858 


~§,17—Minor executing mortgage—Mortgagee 
‘assigning his ‘rights to another for consideration 
~ “<Bdlancé “of mortgage money not being paid, 
assignee filing suit aguinet mortgagor and his surety 
ana in alternative against vendor—~S. Li Reid did 
‘not dpply—Vendor must’ refund money received by 

~ ham under sale of mortgagee rights under s.'6v, 
. "Contract Act, ` Ki 
: The mortgagee of a mortgage execated by a minor 
assignéd his rights to another for certain conside- 
“ratyon. On failure to pay the balance, the assignee 
“instituted a suit against the mortgagor and his 
éurety,; and in the alternative, claimed a ‘decree 
‘against the assignor it the amount was not recover- 
‘ea from the moztgagor and his surety. The mort- 
“page being vaid, the suit against the original mort- 
gagor was dismissed: , ; 
‘Held, that the cause of 
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“action : against the 
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` gourt-fee, 


` 71939: 


Court Fees Act—contid. a ` 
agsignor was a part and parcel of the cause of action 
against the original mortgagor. Section 17, Oourt 
Fees Act, was, therefore, inapplicable. 

Held, also, that the mortgage in favour of thé 
assignor was a nullity, and therefore the considera® 
tion for the sale by him in favour of plaintiff, had 
failed. The consideration having failed, the vendor 
must refund the money received by him to the venge 
for the sale of the mortgagee rights under-s. 6 
Oontract Act. GHULAM MOHAMMAD v. FEROZ _ : 
. Lah. 353 


Sch, |, Art.1—Court-fees of Rs. WO paid on 
memorandum of appeal — Appellate Court holding 
that fee payable was Rs. 412-7-0 and on failure 
to pay deficit dismissing? appeal—Sesond appeal 

. velued at Rs. 312-7-0 and court-fees paid on that 
amount —Judge holding that proper fee payable was ' 
Rs. 412-7-0 and on failure of appetiant to pay 
deficit dismissing appeal—*Held in Letters Patent 
Appeal that case was governed by Art. 1—Couri-fee 
paid on second appeal held proper. e . 
in the lower Appellate Oourt the plaintiff, who was 

the appellant, paid as ‘court-fee on his memorandum 

of appeal Ks, LUO, The Uourt held that the correct fee 
payable was Rs. 412-7-0. The appellant failed to pay 
deticit court-fee and the appeal was dismissed. 

From the dismissal he tiled a second appeal in thé 

High Oourt, which he valued at Ks, 31z-7-0 being a 

difference between Rs. 412-/-U and Rs 100. On’that 

valuation he paid a court-fee of ks. 35-15-0. The 

Judge holding that on the second appeal the proper 

fee payable was Ks, 412-7-0, directed the appellant 

to bring into Court the balance of Rs. 376-8-u. This 
order was not complied with and the second appeal 

-was dismissed, Letters Patent Appeal was tiled by 

the appellant : ; : 

Held, that Art, 1, Sch. J, Oourt Fees Act, applied to 
the case. The matter in dispute in the second ap- 
peal was the difference between the court-fee 
paid and the court-fee demanded by the 
lower ‘Appellate Court and the court-fee paid by 
the appellant on the second appeal was proper one, 
It could not be said that the subject-matter in dispute 
in appeal was the subject-matter of the suit itself, 
KALLIAPPA G0OUNDAN v, KanpaswAMI UQUNDAN j 
E Mad. 433 
—Sch. ll, Art. 17 (1). See Oivil Procedure 
` Code, 1908, O. XXI, r. 63 , 611 
= Arts: 17-A (|), 7 (Vv) — Suit for 

partition with prayerthat certain debts are not 

binding on joint family property—Such surt, if can 
be regarded as onein which no consequentsat relief 
is prayed. 

Obster.— Ít cannot be said that a prayer in a 
partition suit relating to the binding character of 
-parttcular debts can pe regarded aya -prayer ina 
-Buit where consequential relief is not prayed for 
because in a parton suit, it is proper to make pro~ 














. Vision for the discharge of family debts befure effect- 


ing partition, Once it. is recognized that it is the 
duty of the Oourt tomake provision for discharge of 
binding debts before partition 18 decreed, the Suits 
should pe dealt with as one in which consequentizis 


“relief is prayéd for. MaNavepan v. MaNavapan——~ 


| : Mad. 905 

—— -Aris. 17 (ll) 22 as amended by 
‘Punjab Court Fees act (vil of 1922)— 

` Letwuration suit that alienation of qfcestras iand 
by widow would not affect plurntesf'a reversivnary . 
raghts—Plurntiff alleging speciai custum—Ardicde 





`. appticadte. 


ett 18 the allegation in the plaint that determines tlie 
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In a suit for a declaration that an alienation of 
ancestral land by a widow would not affect the 
plaintiff's reversionary rights, the plaintiff alleged 
special custom restraining the widow from alienating 
aficestral land : 

Held, that the suit was governed by Art. 22, Sch. II, 
Court Fees Act as amended by the Punjab Vourt Fees 
Act and nat by Art. 17 (iii). The court-fes leviable 
in the suit and in the appeal from it was Rs. 20and 
not Rs. 10. Ram SINGH v, Saurwo Lah, 426 


Tema — Sch. ll, Art. 17 (vl)— Claim fer specific 
performance of contract for executing deed of trust 
falls under Art. 17 (vi). 

In order ip ascertai@ the exact nature of the 
relief claimed, the benefit to the plaintiff should be 
considered: if is wrong to look to the consequences 
of ‘the relief rather than to the relief itself. 

Plaintiff's father creaged a trust in respect of 
some properties and in respect of certain charit- 
able institution he had intended to set-apart cer- 
tain other properties for their maintenance. But 
before he could make any definite arrangement, he 
died. Subsequently the plaintiff and his brother 
came to terms and executed two agreements, by the 
second of which it was stipulated that the parties 
should join in executing a deed of trust for the 
benefit of the charitable institutions and after the 
execution of the said deed, they would divide the 
remainder of the estate into two equal shares, 
The opposite party failed to comply with this 
agreement, whereupon the plaintiff brought a suit 
for declaration that the properties specified in the 
family agreement were dedicated to the charitable 
institutions mentioned therein or in the alternative, 
for a décrea for specific performance against the 
defendant directing him to execute and registerthe 
deed of trust jointly with the plaintiff; 

Held, that the claim was clearly one for spacific 
performance of a contract for executing a deed of 
trust and fell under Sch. II, Art. 17 (ai), “Gourt Fees 
Act. The plaintiff did not seek a changein the 


character of ownership and it was not possible to- 


estimate the money value of the subject-matter in 
dispute. BIRAJA OdABAN NANDA v. BAILAJA CHARAN 
NANDA Cal. 766 
Lam Art, 22 as amended by Punjab 

Court Fees Act Vil of 1922. Ses Uourt Fees 
Act, 1870, Sch, II, Art, 17 (iii) 426 


Crimina! Procedure Code (Act V of 1898), 
8.1 (2). See Oriminal Procedure Code, 189%, 
8, 162 1001 

—s. 10 (2). See Criminal Procedure Uode, 

1898, s. 337 (4) (2) 09 

S. 35—-Offences of house-breaking with intent 

to commit theft and commission of theft—W kether 
can be punished with separate and consecutive 
sentences, 

Ass. 71, Penal Oode, now stands and as s. 33, 
Oriminal Procedure Code, now stands amended, 
they do not restrict the passing of separate sen- 
tences for house-breaking with intent to commit 
theft and theft which follows it. Therecan be no 
doubt that these two separate offences, though they 
form part of one transaction, van be punished with 
separate and consecutive sentences. MAIJNAT. SING 
ATTARSING V. EMPEROR Sind 45 
—s. 145—iees khutagarai arhat and koali, 
whether come within expressin “land and water” in 

8» 145 (1). 

Certain fees called khutagarai, arhat and keali, 
levied in respect of boats moored in a shallow changel 
and dissociated from the ownership of the eile are not 
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s 
included within the expression “land or water” as 
used in sub-s. (1) of s. 145, Oriminal Procedure Code, 
and as explained in sub-s. (2) of that section. 
Kounso MANDAL v. SARJU Ram MaARrWARI , Pat. 176 
—8.145—Mere facts that landin dispute is. 
small area, and thatthe fact that dispute is of civil 
nai whether help party. ° 
In ng lêt under as the fact that theland is 
small in area isa neutral consideration and does not 
help either party and to say thatthe dispute is one 
of a civil nature begs the whole questicn. If either 
party has a good case, that party will obtain a 
proper decision from a Civil Court: but till auch a 
decision can be obtained, proceedings under the 
criminsl law are taken to avoid a breach of the peace. 
GURDITTA v. Taga , Lah. 59 
—ss. 145, 147—Fact that witnesses are exa- 
mined locally, whether disentitles party, to costs 
eriy incurred. , 
Witness may be examined locally to avoid ex- 
pense ; but that does not mean that no expense is 
properly incurred at all so as not e award costs to. 
A NJO MANDAL v. SARJU RAM BWARI 
any party. Ko ig ae 
mSS. 145,147, 435— Revisional power of 
High Court over proceedings under as. 149, 147. 
With the deletion in 1923 of sub-s. (3) of s. 435, 
Criminal Procedure Oode, the High Court has full 
revisional power over proceedings under as. 145 and, 
147 and though even now the High Court will be 
slow to interfere with a real exercise of discretion by 
the lower Courts, there can be no hesitation in inter- 
fering in revision when no discretion has been exer- 
cised at all, or when, what discretion has been ‘exer- 
cised, has been Paani on eons Dene vee “al- 
NDAL v. SABJU Ra RW. 
together. Kunso ewer 
——_——ss. 145, 4.39, 539-8—Inquiry under s. 145 
— Finding in preliminary order that dispute ts 
likely to cause breach of. .peace—Finding, if should 
be repeated in final order—Interference by High 
Court with such finding. an E 
Where in an inquiry under s. 145, Oriminal Proce- 
dure (ode, the Magistrate in his preliminary order 
has specifically found that the dispute was likely to 
cause a breach of the peace, it is not necessary for 
the Magistrate to repeat in the final order, that such 
an apprehension existed. The essential requisite to 
give the Magistrate juriediction under s. 140 is that 
he should be satisfiedthat a dispute exists regarding 
land or water before he makes the preliminary order. 
Once he is satisfied, his subsequent action relates to 
procedure and not jurisdiction and in this aspect not 
liable to beupset on revision by the High Oourt. 
Once a preliminary order has been properly made 
by a Magistrate, it is open to the opposite party to 
show to the Magistrate by evidence that in fact there 
is no present danger of a breach of the peace. The 
High Court will not interfere lightly with the tinding 
of a Magistrate when it is based on evidence aad the 
duty of weighing evidence is one purely forthe trial 
Court, Gueprrta V. TAJA Lah. 59 
2 5. 147. See Uriminal Procedure Code, Ta 


Ena 147 —S. 147 applicability. ; 
Whera s. 145, Criminal Procedure Gode does not 

apply, B. 147 may, and proceedipgs under the latter 

section are carried on in the same Manner a8 pro- 

ceedings under the former. Kunso MANDAL v. SARJU 

Ram MARWARI Pat. 176 

an S. 162 1 (2) — Statements by accused to 
investigating officer during investigution—-Adinis- 
sibility of. 
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Statements made to a Police Officer in the circum- 
stances provided for bys. 27 of the Evidence Aet are 
admissible in evidence notwithstanding that they 
may have Been made to an investigating officer 
‘during the progress of an igvestigation. Emrzror 
v, Mayap: AR POTHAL Pat. 1001 
s. ss. 164 and 364, Sze Evidence Act, 


1872, 5 21 646 

-8. 192, Sez Criminal Procedure Code, 
1898, 49 
: Sse Criminal Peas 


3. 201 
` "s. 195 (1) (b). 

Code, 1898, ss. 233, 234 70 
———— 8.195 (1) (b)—Penal Code (Aci XLV of 
` 1860), as. 193, 500— Offence falling under s, 193— 

Provisions of 8. 195 (1) (b) Criminal Précedure 

Code held could not be evaded. 

. Parties cannot be allowed to evade the provisions 
of s. 195 (1) (b) of the Code of Oriminal Procedure 
by filing a complaint under another provision of the 
Penal Cade. 

A charged B with theft of certain documents and 
records from a certain Academy and inthe affidavit 
filed in support of the application for a search 
warrant and the sworn statement A alleged that some 
of the articles had been secreted in the house of C. 
A search warrant was issued and C's house was 
searched. Nothing was found and B was ultimately 
discharged. © filed complaint of defamation which 
wag founded on the allegations in the affidavit and 
sworn statement : 

Held, that the offence committed would fall under 
s. 193 of the Penal Oode which could not be taken 
cognizance of without a complaint by the Court. 
T. S. SHANMUGHASUNDARAM PILLAT v. A. MANIOKA 
MUDALIAR F Mad. 86 
— S. 195 (1) (b)—Pénal Code (Act XLV of 

1860), s. 211—Complaint to Police that certain 

named person‘had cut and taken away com- 

plainant’s trees—No prosecution by Police—Com- 
_ plainant filing complaint in Oourt—Police sub- 
sequently filing complaint under a. 211, Penal 
b Yeka against him—Prosecution under s. 211, if 
egal, 

It is undesirable that where a case has been 
taken into Court, it should thereafter beopen to 
the Police to evade the provisions of s. 195 of the 
Oode of Oriminal Procedure by filing a complaint 
under s. 211, Penal Oode, on the complaint by a 
Police Officer; the wording of s. 195 (1) (b) is 
quite wide enough, to require that in such cir- 
cumstances the Oourt itself shall make a com- 
plaint. 

A person made a report to the Police that 
certain named persons had cut and taken away 
some of his trees. The Police did not prosecute 
these persons, and the complainant thereafter filed 
a complaint of theft in Court. Subsequently the 
Police filed a complaint against the complainant 
under s. 411, Penal Code: 

Held, that the complaint under s. 211, Penal Code, 
was a complaint of an offence alleged to have 
been committed in or in relation to a proceeding 
in‘a Qourt. Hences prosecution under s. 211, 
Penal Code, could not proceed without a complaint 
of the Court. Sarur SINGH v. Emperor Nag. 928 
——— s. 195 (1) (C). Sze Oriminal Procedure 

Code, 1893, s. 476° 751 

= s$. 196-A(2)—Object conspiracy to commit 
non-cognizable offence Sanction under s, 196-A (2), 
whether essenital to give jurisdiction to Court— 
. Object of conspiracy when and how to be deter- 














mined, 
The jurisdiction of the Oourt totake coghizance of 
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an offence of conspiracy under s. 120-B, Penal Code, 
depends according to the terms of s. 196-A (2), 
Oriminal Procedure Code, upon the object of the con- 
spiracy. Ifthe object is to commit non-cognizabla 
offence, undoubtedly sanction under that section is 
essential to give jurisdiction to. the Oovr, The 
object of the conspiracy hasto be determined stgthe 
initial stage not only by reference to the sections ef 
the penal enactment referred to in the complaint but 
also upon the facts narrated therein and the evi- 
dence tendered before the Magistrate. There is a 
recognizable difference between the object of a con- 
spiracy andthe means adopted to realize that object. 
If they are separable, then, awen if the object is sought 
to be attained by resort to non cognizable offences, 
no” sanction is necessary. It does, not matter 
if the object is erroneously mixed up with the 
statement of method of attgining it in the body of 
the complaint Itis perfectly open to the Magistrate 
upon the evidence to dissect the facts in order to 
decide the question of sanction. RAMOHANDRA Ranao 
Sawxar v. EMPEROR Bom. 870 


ss. 201, 250, 192, 528, 346—Transfer 
of complaint under s. 192, or s. 523 to Third 

Class Magistrate—Complaint not triable by him— 

Whether can deal with cuse—S, 201,if a bar—An 

order under s. 250, if can be passed, 

The mere fact that in order to make his case 
more serious,a complainant alleges the commission 
of an offence which could not be tried by a junior 
Magistrate does not render the proc:edings of 
that Magistrate illegal if he goes on to try the case 
and decide it holding that the facts disclosed 
show that it is lesser offence which he is compe- 
tent to try. But, in any event, it is settled law 
that in a warrant case the trial does not commence 
until the chargeis framed under s. 254, Criminal 
Procedure Oode, and there is nothing illegal or 
invalid in a Magistrate of the Third Class pro» 
ceeding to enquire into a complaint which was 
not instituted in his Court but sent to him under 
B. 1920rs. 52& of the Procedure Oode even if after 
hearing the prosecution case he has to come to the 
conclusion that a case has been made out which he 





himself could not try. There is specific provision , 


of the Code in s. 346 which provides for such 
cases and the existence of this very provision by 
itself implies that a Subordinate Magistrate can 
legally enquireinto a serious offence up to the 
stage at which the question of charge or discharge 
has to bedecided. Section 2Ul, Criminal Procedure 
Uode, is not a bartothehearing ofthe case by the 
WNaib-Tabsildar. Nor can it be said that such a 
Magistrate cannot pass an order under s. 250 if he 
consitiers that the case is frivolous and vexatious. 
The Magistrate by whom the case is heard need not 
be the same Magistrate before whom the case is in- 
stituted. Parnpa v. GULAB KHATUN Lah. 49 


————- 55, 222 (2), 235—Several defalcations 
lumped together to obviate difiquity arising under 
Criminal Procedure Code in respect of trial— 
Whether necessarily constitutes one transaction. 
The assumption in casa of an offence of criminal 

breach of trust, that, because under the provisions of 

s. 222 (2), Uriminal Procedure Oode, the specification 

of a grosssum in respect of which an offenge is alleged 

to have been committedand the dates between which 
it is committed is permissible, it mustfollow that 
only one offence has arisen out of the different mis- 
appropriations, and that it must be regarded as one 
transaction, isnot warranted by the provisione of the 
section, . That section provides that the charge so 


+ 
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framed “shall be deemed to he a charge of one 
offence within the meaning of s 934" nnd not that it is 
one offence. Althongh several items of defaleations 
may be lumped together sn as to chviate the difficalty 
@rising under the provisiona of the Code, they would 
not necessarily constitute one transaction for obvious 
reasons. Each act may retain ita homogeneity and may 
be eainpletely separated from the rest, unless under 
special circumstances they could be entwined in one 


transaction. RAMOGANDRA RANGO SAWKAR 9 EMPEROR 
: Bom. 870 
——— 88. 233, 234, 235—Necessity cf follow- 


ing procedure relating to joinder of charges. 

The necessity of followjng the procedure regarding 
joinder of charges laid down by the law is obviously 
dictated by reasons of practical expediency md 
jurtice, nameðy to simplify the enquiry from the point 
of view of the accused. RAMOHANDRA RANGO BAWKAR 
v. EMPEROR . Bom. 870 

ss. 233, 234, 235, 195 (1) (b\—Accused 
tried for offences under es. 409. 193, 477-A read 

with 9.409, Penal Code (Act XLV of 1860)\— 

Complaint by Civil Court held necessary to give 

turisdiction to Magistrate to inquire into charge, 

having regard to charge under s. 193, Penal Code 

— Fabrication of false evidence relating to items 

unconnected with charge of criminal breach of 

trust held, distinct offence and joinder of two 
charges offended against s 233—S. 234 held, had 
no application—Different advances of money made 
by accused from time to time held, did not constitute 

“same transaction” within meaning of s, 235— 

Charge joining together offences under s. 193 and 

8.477-A, Penal Code held contrary to provisions 
of s. 235 (1) and seriously defective. 

Accused Nos 2 and 3 were directors of a certain 
bank.and accused No. 8 was its ‘manager and ac- 
cused No, 1 its legal adviser. Accused Nos. lto 7 
Were partners in a certain firm. The Articles of 
Association of the bank required that all the advances 
to customers beyond Rs, 100 were to have the- 
sanction of the director, Accused No, 8 advanced 
large amounts during the period 1928 to 1931 to the 
firm of which accused Nos. 1 to 7 were partners, with- 
out the sanction of the director and without taking 
any security from them. Thuson November 13, 1931, 
the firm was indebted to the bank to the extent of 
Rs, 32,008-7-0 and on that date accused Nos.1to 7 
executed an instalment bond for Rs. 30,000 in favour 
of the bankand the balance was carried over to the 
new account. The bond was placed on the record 
of the bank and the .corresponing entries were made 
in the books of theJbank, The bank instituted a suit 
against the firm to recover the amount due,and 
obtained a decree, While this suit and an applica- 
tion for winding-upthe bank were pending, criminal 
proceedings were started against the accused in 
respect of the different transactions and they were 
charged with offences under as, 408, 409, 193 and 
477-A read with s. 109, Penal Code. The charge of 
criminal breach of trust was in respect of six iteme 
between November*?3, 1930, and April 21, 1931 : 

Held, (i that having regard to the charge under 
6. 193, Penal Code, a complaint by the Civil Court 
was necessary t0 give jurisdiction to the Magistrate 
to inquire into that charge and the defect affected 
the entire proceedings before the Committing Magis- 
trate and the trial Court and the whole proceedings 
were vitiated by the illegality committed: 

(ii: that the offence of farbrication of false evidence 
relating to items partly or wholly unconnected with 
the charge cf criminal breach of trust was a distingt 
offence:and the: joinder..of thetwo charges.offended. 
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i e nrohibition contained in s. 233, Oriminal 
AE Code unless the case was brought within 
septions to that section: | 
ji ka s. 234. Criminal Procedure Code, did not 
apply. fer. the offences were not of the same kind, i. e, 
punishable with the Same amount of panishmêné 
nnderthe same section of the Penal Code. Thee 
different advances between 1928 and 1931, made from 
time to time upon different applications, though a 
series of similar acts did not constitute — ong, transac- 
tion within the meaning of the expression the same 
transaction" in s. 235, Oriminal Procedure Code; 
(im) that the charge framed was seriously defec- 
tive in that it had joined together the offences 
under 4. 193 and s. 477-A of the Penal Code, con- 


tothe provisions of s. 235(1), Oriminal Pro- 
are Code. P RAMCHANDRA RANGo ANANG we 
EMPEROR am. 


—__——. 8, 235—Applicability of s. 235—Test for. 
The test for applying s. 225, Oriminal Procedure 
Code is to see whether the acts alleged form a 
series that can be regarded as one transaction, and 
this question cannot be answered in the negative 
when the avidence to prove the one offence, is identi- 
eal with that by which the other is to be estab- 
lished. Emperor v. MAYADHAR Potian Pat 1001 


___. S. 235 —'"'Same transaction” in s. 235, mean- 
ing of—Essentials to ascertain whether series of 
acts are parts of same transaction—Idea of com- 
pletion cannot be divorced in interpretation of 
expression—Mere common or general purpose or 
design, whether constitutes same transaction. 

The word “transaction” is usually used to include: 
the steps leading to a conclusion or resulting in, 
action, though often transaction emphasizes the fact 
of something done or brought to a conclusion. In; 
that sense every embezzlement constituted by. the un- 
authorized advance would be a transaction in itself. 
To accertain whether aseries of acts are parts of the 
game transaction, it would be essential to see whether 
they are linked together to present a continuoua 
whole. The expression “same transaction” as judicially 
interpreted signifies “related to one another in point 
of purpose, or as cause and effect, ar as priacipal and | 
subsidiary acts as to denote one continuous and com- 
pleted action.” ‘The idea of completion cannot be 
divoreed from the interpretation of the expression, 
The question is at what stage the act alleged has 
been done or completed. The mera community of 
purpose coupled. with concert and design implied in 
abetment by conspiracy do not make the different 
acts alleged parts of the same transaction, A mere 
common purpose does not constitute a transaction, 
As also the mere existence of some general purpose or 
desiensuch as making money at the expense of the 
public is not sufficient to, makeall acts done with 
that object in view part of the same transaction, 
Onsof the tests to ascertain whether theacts are 
part of the same transaction is to see whether there 
was continuity of action The continuity of action 
means the following up of some initial act through 3 
all its consequences and incidents until the series of J 
acts or groups of connected acid come to an end, 
either by attainment of the object or by being put 
anend to or abandoned. If any of those things 
happens and the whole process is begun over again, 
itis not thesame transaction bat a new one, in spite 
of the fact that the same general per toes ey. con- - 
tinue. Ramonanpra Ranco Sawkar v. Eup eee 
s. 235—"Same transaction’— Observations 


of. Judicial Committee in 174. Ind. Cas, 1 thas sf... 
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several persons conapire to commit offences and 
commit overt acts in pursuance of conspiracy, those 
acta are committed in course of same transaction, 
explained. . 
< The observation of the Judicial Committee in 
Babulal v. Emperor (174 Ind? Oas. 1) to the effect 
*that if several persons conspire to commit offences, 
and commit overt acts in pursuance of the conspiracy, 
these acls are committed in the course of the same 
transaction, which embraces the conspiracy and the 
acts done under it and'that the common concert and 
agreement which constitute the conspiracy serve to 
unify the acts done in pursuance of it, apply only to 
eases where a charge of conspiracy has been formulat- 
ed, so that the alleged common concert serves ® unify 
the acts done in pursuance of the conspiracy. It is 
entirely different wherethe charge is restricted in its 
scope to abetment by conspiracy to do aspecified act. 
The scope of the enquiry is thereby restricted and not 
enlarged, so asto embrace all acts and sundry done 
in pursuance of a general conspiracy to do similar 
acts extending over not only the period involved in 
thecharge of abetment, but over a much larger 
period, anterior and subsequent. Having regard to 
the language of s. 109, Penal Code, it cannot be said 
that abetment by conspiracy involves a general agree- 
ment to don series of acts of which the act abetted is 
one. Even assuming that it could be so, if at the end 
ofa long spell new circumstances arose and the 
parties again agreed to make a fraudulent adjust- 
ment of their account with a view to prolong 
the refund of the money misappropriated, that 
would strictly be a second conspiracy independ- 
ent of the first. Consequently, the result of the 
-acts committed under the latter conspiracy could 
not be tacked on tos charge on the former. Ram- 
OHANDRA RANGO SAWKAR v, EMPEROR Bom. 870 
—— 8, 250, Sze Oriminal Procedure Code, 
1898, s. 201 49 


———- 8, 252—Case under 3. 406, Penal Code 
(Act XLV of 1860)—-Magistrate ordering com- 

. plainant to pay batta-~ Propriety of order. 

. Where a Magistrate trying an offence under s. 406, 
Penal Code, orders the complainant to pay batta for 
the witnesses, the order, in view of r. 384, Criminal 
Rules of Practice, is not proper. In re PATRI 
YoGAMBAMMA Mad. 569 


8. 256—Procedure=-Magistrate should not 
“require accused to summon defence witnesses until 
he has ascertained whether further cross-exami- 
nation of prosecution witnesses is necessary — 
Magistraie framing charge, explaining it to 
accused and adjouring case for next day for sole 
purpose of asking accused whether he desires to 
cross-examine prosecution wilnesses—-Procedure 
held, strictly in accordance with s. 256. 

It is improper for a Magistrate to require the 
person accused to summon his witnesses in defence 
until it has been ascertained whether further cross- 
examination of the witnesses for the prosecution is 
necessary. 

Ina criminal trial, prosecution witnesses were 
examined on a certain date, The statement of the 
accused was taken on the same day and a charge 
was framed, read out and explained to the accused. 
The accused pleaded, not guilty. The Magistrate 
then, adjourned the case to the next day for the 
express and sole purpose of asking the accused 
whether he wished to cross-examine the prosecution 
witnesses: h i 

-Held, that the procedure was strictly in accord- 
ance with s, 256, Oriminal Procedure Code. The 
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proceedings on the adjourned date were “ ‘hearing’ 
even though no other action was to be taken on that 
day. Basa v. EMPEROR All. 537 © 
—s. 337—Acceptance of pardon can be 
inferred from circumstances. ‘ 

It is not necessary that the acceptance of the 
pardon should be in writing or that it shofld be 
expressed in any other manner. It is to be gathéred 
from the circumstances. The fact that the person to 
whom the pardon is tendered appears before the 
various Magistrates in the capacity of a witness, and 
not that of an accused person, is a clear indication 
of the fact that he has accepted the pardon tendered 
tohim, EMPEROR V. AMAR SINGH Lah. 509 
s. 337 (—In order tendering pardon, 

Magistrate held had suficient reason for doing so. 

While tendering a pardon under s.® 337 (1), the 
Magistrate stated in the order, “in order to 
connect the accused with thé offence of the murder, 
it is essential to make an approver in this case. I 
therefore tender pardon under s. 337, Criminal 
Procedure Code": s 

Held, that there was sufficient compliance with 
s. 337 (1-A) as no clear reason for tendering 
pardon could be imagined. EMPEROR v. AMAR SINGH 

Lah. 509 
ss. 337 (1) (2), 10 (2)— Pardon tendered by 

Additional District Magistrate without sanction of 

District Magistrate, validity. 

When the Legislature used 
District Magistrate’ in s 337 (1), Orjiminal Pro- 
cedure Oode, it did not intend to exclude an 
Additional District Magistrate upon whom the 
ordinary powers of a District Magistrate had been 
conferred under sub-s. (2) of 8.10. The Additional 
District Magistrate is not in any way affected by 
the Proviso to s. 337 (1) and he is in his own right 
empowered under the law to tender a pardon to the 
accused without the sanction of the District 
Magistrate. EMPEROR v. AMAR SINGH Lah. 509 
———5. 337 (2)—Magisirate other than Magistrate 

taking cognizance of offence, if entitled to record 

statement of person to whom pardon has been 
tendered. 

Although sub-s. (2) of 8. 337 contemplates that 
every person accepting a tender shall be examined 
as a witness inthe Court of the Magistrate taking 
cognizance of the offence and in the subsequent 
trial, if any, it is open to a Magistrate other than 
the Magistrate taking cognizance of the offence 
to record statement of the person to whom the 
pardon has been tendered. EMPEROR v. AMAR SINGH. 

: Lah. 509 

— 88. 339-A, 537—Approver forfeiting 
pardon put up for trial—Charges read and accused 
asktd to plead to it before and not after ke has 
been asked to plead whether or not he has complied 
with terms of pardon—Irregularity held curable 

under s. 537. 

Where the provisions of s. 339-A, are not carried 
out in case of an approver who has forfeited his 
ardon and he is put up for trial dnd the charge has 
bean read out to him and he has been made to plead 
to it before and not after he has been asked to plead 
whether or not he had complied with the terme of © 
his pardon, it is an irregularity curable unders. 537, 
Criminal Procedure Code, GURDIT Sinan v, Emperor 

“Lah. 924 
ss. 339-A, 537—Approver who has stated 

that his statement as approver was false—S, 339;A, 

tf applies, 

Section 339-A, Oriminal Procedure Code, does not 
apply at all tothe case of an approver who has 
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stated that his statement as an approver was com- 
pletely false. The section applies to a case in which 
the approver's case is still that he was one of the 
persons who had committed the offence but that the 
Public Prosecutor wasin error in considering that he 
had in any way failed to comply with any of the 
condftions upon which the tender of pardon was 
pads. Gurorr SINGH v. EMPEROR . Lah. 924 





$. 346. Ste Criminal Procedure Gode, 
1898, s. 201 49 
— ss. 397, 398—“Imprisonment™ includes 





imprisonment in default which iz a sentence— 

Subsequent imprisonment cannot begin until expiry 

of previous imprisonment in default. 

The worl “imprisofment ©“ as used in s. 397, 
Oriminal Procedure Code, includes imprisonmegt in 
default of payment of fine which by virtue of s. 64, 
Penal Code, is a sentence; and therefore any sub- 
sequent sentence of imprisonment would not begin 
until the expiry of the sentence of imprisonment 
in default. FMPEROR v. Ponsasf Latast Bom. 979 
—$8.435, 439. Sze Criminal Procedure Code, 
1898, s. 145 176 
—88. 476,195 (1) (c)--Courts mentioned in 

8. 476, if can make complaint in respect of offences 

of forgery against persons, who are not parties 

to proceedings before tt. 

Section 476, Criminal Procedure Code, does not 
inhibit the classes of Courts mentioned therein from 
making a complaint in respect of any of the offences 
specified in 8. 195 (1) (c), against persons not parties 
to a proceeding before it, inwhich or in relation to 
which the offence was committed. ABDUL RAHIM Kran 
v, PUSIABAI Nag. 751 
S. 488— Order under, should be made after 

careful inquiry — Evidence must be taken and 

finding given. 

Making of an order in a hasty and a summary 
fashion is not contemplated by s. 488, Criminal Pro- 
cedure Code. That section contemplates a careful 
order made after a careful inquiry. It is wrong to 
dismiss an application by the wife under this section 
on the mere offer of the husband to maintain her 
without taking any evidence or giving any finding 
asto neglect or refusal to maintain the wife or as 
to the sufficiency or otherwise of the wife's reasons 
for refusing to live with her husband; “ finding” 
meansa finding after an inquiry which is of a 
Judicial nature Nooran v. Rasoon BAKSH HAJI 

Sind 75 
—~-———s8. 488 (1).—Rs. 100, tf maximum main- 
tatnance jor wife and child together. 

Obiter.—The amount awarded bythe Magistrate, 
Rs. 160 forthe wife and Rs. 50 for thechild, is not 
illegal. Under s. 488 (1), sum of Rs. 100 is net the 
Maximum limit of maintenance for wife and child 
together. Mauna Ba Ton v. Ma Krway Rang. 377 

s. 488 (6) (1)—"“Ex parte”, meaning of — 

Order againsi absent party at adjourned hearing 

ia ex parte, 

The proceedings instituted under s. 488 of the 
Criminal Procedure Code are of a quasi civil nasture. 
Therefore the word ex parie used in the aforesaid 
section is used in the same sense as is used in Os. 1X 
and XVII, Civik Procedure Code, Therefore an order 
passed, against an absent party at the adjourned 
hearing of a case is an ex parte order. Mauna Ba Tun 
vp. Ma Kywas Rang. 377 
1488 (8)—Maintenance application in 
Court of Presidency Magistrate— Opposite party 
working for gain within his jurisdiction but not 
having permanent residence there—Jurisdiction of 
Presidency Magistrate to deal with application. 











———s. 


GENERAL INDEX | 


xxxvii 
Criminal Procedure Code—eontd. 


Tn s. 488 (8), Criminal Procedure Code, the ex- 
pression “ where he resides or is or where he last 
resided with his wife" is sufficiently wide to confer 
jurisdiction upon the Chief Presidency Magistrate 
in a case in which the opposite party works for 
gain within the ‘jugisdiction of his Court, even 
though he may not have a permanent residence 
within such jurisdiction. INDUBALA Devi v. SATOHID 
Prosap Cal. 898 
— 8, 510—Report of Chemical Examiner— 

Accepting of, without crose-examination. 

The acceptance of the mere written report of the 
Chemical Examiner as evidence in criminal cases 
without subjecting him to cross examination ia 
danggrous. Usacar SINGH vy EMPEROR Lah, 864 


S. 526—Complaint filed by Deputy Com- 
missioner—W hether ground for transfer of case 
to another District. : 

The mere fact alone that itis the Deputy Com- 
missioner who has laid the complaint does not 
afford a reasonable ground forapprehension in the 
mind of any person that he will not receivea fair 
trial in the district of the Deputy Commissioner, 
To get the case transferred to another district, he 
must further show that the Subordinate Magistrates 
in that district are in awe of the Deputy Commis- 
sioner and look upon him as a person who must on 
no account be crossed. However, cases of this nature 
which have been instituted by the Deputy Oommis- 
sioner or District Magistrate of a district, should not 
be tried bythe Magistrate who is in such immediate 
touch with the Deputy Commissioner or District 
Magistrate as is the Headquarters Magistrate of 
the district. Where there are Magistrates who are 
not executive officers, it is desirable that they should 
be chosen to try such cases. It cannot be denied 
that an accused person might feel some apprehen- 
sion that a subordinate executive officer might be 
unduly influenced by the expressed opinion of the 
Deputy Commissioner, and might be ready to pay 
to muoch deference to that opinion and might even 
be inclined to follow it in preferences to his own. 
Such an apprehension could scarcely exist in regard 
to a Magistrate who belongs to the judicial service, 
and is in no likelihood of being unduly impressed 
by the authority of the executive head of the dis- 
trict. Mauna Ba Gon v. Tur Kine Rang. 315 
s. 528. See Oriminal Procedure Gode, 1898, 








s. 201 49 
—$, 537. Sez Criminal Procedure Oode, 1898, 
s. 339-A 924 
s. 537, scope of Court, wh-iher can proceed 
in manner contrary to provisions of statute, merely 
on general principles. Ned 
The provisions of s. 537, Oriminal Procedure Coda, 
are mandatory and no Oourt is entitled to eet aside 
a finding, sentence or order of a subordinate Court 
in direct contradiction of the terms of the section. 
The words “subject to the provisions hereinbefore 
contained” must refer to the other sections in that 
Ohepter unless there is any specific provision in any 
other section of the Oode which says that any 
particular error will vitiate proceedings in spite of 
the fact that no failure of justice has been 
occasioned by such error, KEMA 
ere:—It ig doubtful whether a distinction can 
be made between irregularities which may be cured 
under the provisions of s. 537 and illegalities which 
may not beso cured. The procedure in India is 
governed by statute and it is doubtful whether it is 
admissible for a Court to go outside. the statute and 
proceed in a Manner contrary to its provisions- 
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merely on general principles. Buatya v. EMPEROR 
All 537 
s, 53&B-— Local inspection—Memorandum 

of observation should be-resorded immediately. 
. The Magistrate had to determine whether he was 
preparet]l to aceept the evidence .of identification, 
the defehce being that the case was one of mistaken 
identity. He visited the spot one evening and came 
to’ the conclusion that there was snflicient light to 
enable anybody to mark closely the features of a 
stranger. He assumed that the condition of the 
light and atmosphere were the same on the night 
that.he went to ‘the spot as they were at the time 
of the oceurrence. The Magistrate did not, however 
record:a memorandum of his observations upon 

which he based his decision : e 
Held, that the Magistrate had gone beyond the 
seope of s. 539-B of tha Criminal Procedure Code, 
Human memory being what it is, it was very diffi- 
cult to place any reliance upon what the Magis- 
trate found, unless a memorandum had been made 
almost immediately. Such local inspection could not, 
therefore, be made the basisof conviction BADAL 
ALI v, EMPEROR Cal. 990 


~w S, 539.B—Local inspection by Magistrate— 

Whether irregularity. 

The right of a Magistrate to make a local inspec- 
tion has now been declared and recognized by 
s 539-B, Oriminal Procedure Code. Where in an 
inquiry under s. 145 the Magistrate finds diffi- 
culty in following the plans put in by the parties 
and therefore he, after notice to the parties, makes 
a local inspection in order better to understand the 
evidence and the topographical conditions, and the 
inspection. note is made in the presence of tha parties 
and no objection is taken, there is no irregularity in 
procedure-followed by the Magistrate, GURDITTA v. 
Tasa Lah.59 


Criminal! trlat—Accomplice—Rvyidence of—Corro- 
boration of, by another accomplice—Sufficiency of 
— Question ts academical 
Whethsr corroboration of one accomplice by an- 

other accomplicé is sufficient corroboration or not 

is largely an academical question because it is clear 
that if two accomplices give depositions in detail 
which agree with each other very closcly and it is 
unlikely that on all those details they have agreed 
beforehand, there is very much stronger reason for 
believing that the story given by both the approvers 
is true than there would he if only one accomplice 
had been available: and since the evidence of an 
approver can be acted -upon without corroboration, 
there can be nothing illegal in acting on the evi- 
dence of accomplices that has been rendered more 
credible by agreement between them on the details 
elicited in cross-examination. The illustrations to 

a 14i, Evidence Act, themselves show that in eases 

where accomplices corroborate one another, there is 

much gréater reason for accepting their evidence. 

In considering whether the evidence of an accom- 

plice can be accepted, one has also to take into con- 

sideration the extent of his complicity. Tf it isnot 
sugh as to render it probable that he himself would 
be charged of such an offence, then clearly his 
evidence is much more valuable than if it appeared 
probable that had he not given evidence he himself 
might have been prosecuted. In reS. A. SATTAR 
KANG Mad. 264 





—Accomplice, who is. . 
An accomplice is a man who could have been 
equally tried with the accused for the offences of 





which they have, been convicted, When a witness 
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is not concerned with the commission of the crime 
for which the accused is charged, he cannot be 

said to be an accomplice. Mere being aware cannot 
make him an accomplice, In re S.A. Sarrar Kuan 
Mad, 264, 

Confession — Retracted — Accused alleging 

extortion on part of Police by force, resulting in 

serious injuries— Duty of Magistrate, es 

Where an accused retracts the confession and 
alleges that it was not voluntary but was extorted 
from him by gross torture by the Police resulting 
in serious injuries, itis the duty of the Magis- 
trate, to take immediate steps to have the accused 
examiued by a competent doctor. 

This is a matter to whichethe attention of the 
Local Government might well be drawn, se there is a 
tendency upon the part of Magistrate agd Judges to 
regard themselves as mera recording méchines and 
not to take obvious steps for thg elucidation of matters 
before them. GURDIT SINGH v. Emperor Lah. 924. 

Evidence—Expert evidence-~Appreciation of. 

—Value of. 

The value of the opinion given by An expert 
depends to a great extent upon the materials put 
before him and the nature of the questions that are 
put to him. The criticism that the expert speaks 
from an impregnable fortress hardly holds good 
to-day. Experts are always ready to explain the 
reason for their opinions; and Judges are entitled 
to attach little or no importance to their evidence 
if the explanations given are not satisfying. Many 
advocates ara now able to cross-examine expert 
very ably. ` Inre S A. Sattar Kuan Mad. 264 
——Evidence— First information report, state- 

ments in— Not substantive evidence — Before 

using them Court should be clear about their re- 
levancy. 

Statements made in the first information reports 
are admissible under s. 155, Evidence Act, to impeach 
the credit of a witness who made them or under 
s. 157 to corroborate the testimony of the witnesses 
who made them if the reports were made about the 
time when the fact took placeor before any authority 
legally competent to investigate the fact. It may be 
that there are other sectionsof the Evidence Act 
under which these statements may, in certain circum- 
stances, become relevant, but there can ba no doubt 
that they are not substantive evidence in the ease and 
Court should be clear about the relevancy of the state- 
ments before they use them. Rau NARRSH v EMPEROR 

All. 646 
Evidence—Murder— Evidence of blood-stained 
nails—Medico-legal value, 

The evidence of blood-stained nails is not only 
of no, value but may be extremely dangerous to 
innocent persons Giving such evidence as corro- 
boratihg an approver or as circumstantial evidence 
connecting an accused person with homicide may 
lead to the miscarriage of justice. Usacar SINGH v. 
EMPEROR Lah, 864 

Evidence—Murder —Post mortem ¢ertificate 
by itself is no substantive evidence — Isolated 
statement in it cannot without guidance of doctor, 
be used for drawing inferences— Accused charged 
with murder of child—Sole fact proved against 
him that he was seen in company of child not far 
from where corpse was found, sometime before 
murder must have taken place—-Child being with 

accused common occurrence—It wus hel? unsafe to . 

infer that accused was concerned with murder. 

A post mortem certificate is not evidence. It can 
be used by the doctor who gave it when giving 
evidence, to refresh. his memory and it can also be 
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used as a record of what he observed at the time 
to corroborate, or perhaps to contradict, whatever 
he might.say in the witness-box; but it cannot by 
itself ba substantive evidence. 

Where a post mortem certificate contains a state- 
ment dhat some quantity of undigested kora food 
was ‘ound in the stomach of the deceased. it is 
whsafe for the Court to act upon such an isolated 
statement without the guidance of the opinion of 
the doctor and to draw an inference that death 
must have taken place within a very short time of 
the teking of the last meal by the deceased. 

Where an accused is charged with murder of a 
child for the sake of ets ornamenta and the sole 

_fact proved against him is that he was seen in the 
company of ¿he child not far away from where “ths 
corpse was found, sometime before the murder must 
have taken place and there was nothing unusual 
in the fact that the little boy was with the accused 
as that-was a common occurrence and where it is 
not possible to say that the accused and the child 
were seen together within a very short time of the 
murder, it is unsafe to infer that the accused must have 
been concerned in the murder. In re RAMASWAMI 
Mad. 849 
———neeee Evidence — Witness partly  disbeliered— 

Whether can’ be believed in other part. 

“Where the wife of the deceased attempts to 
conceal her intrigues with the accused and she is 
disbelieved in this respect, it does not necessarily 
follow that although her evidence may be attacked 
in this particular, it should be rejected onthe main 
question of her account of the commission of the 
crime, In re ADDANKI VENKADU Mad. 933 


Expression corpus delicti, whether applicable 
in criminal trials—Courts to be guided by statute. 
The expression corpus delictt is not foundin any 

part of the Code of Oriminal Procedure. The course 
of criminal trials in India is to be governed by 
the provisions of the Indian Statute and not by a 
criterion derived from the law of some other 
country. EMPEROR V. MAYADHAR PoraaL Pat. 100T 

Indez— Index containing notes embodying 
statements of things happened at various points 
referred to—Such notes, whether canbe placed 
before jury—Better course to be followed in such 
case stated. 

Where the notes in the index embody statements 
regarding things said to have happened at the various 
points referred to, such notes are not properly to be 
put before the jury and where the index contains 
such objectionable material, the better course is to 
have afresh index prepared with the objectionable 
material eliminated. EMPEROR y. MayapHar MOYHAL 

Pat,1001 
—————Right of defence of property and person. 


Ser Penal Code, 1860, s. 96 811 
Transfer of case. See Criminal Procedure 
Code, 1898,5. 524 315 


Criminal Tribes, Act (IH of 1911), s. 23 (1) (ay— 
“Special reason to the contrary'’—Circumstances 
constituting special reasons, stated. 

The Court must, in every case, consider all the 
Circumstances in determining whether there are 
special reasons for not inflicting the minimum 
sentence. Que circumstance is that the previous 
conviction t3ok place along time ago, other circum- 

- stances are the nature of the offence of which the 
accused is convicted, and the seriousness of the 
previous offence, to be judged generally from the 
sentence imposed ‘The circumstances that the pre- 
vious offence was not of a serious nature, and that 
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the present offence is not of a very grave character 
are special reasons within s. 23 ‘1)® (a), Criminal 
Tribes Act. Macan BEIkHA v, Emperor Bom. 787 
Crown grant. Ses Grant ` . 662 
Crown Grants ActdXV of 1895), 8. 3—Crown 

whether bound in respct of Crown grants by 

Tenancy Act, Transfer of Property Act (IV of 

1882 , or Contract Act ‘IX of 1872: - Grant neither 

permanent nor transferable—Violation of its terms 

by sale—Government, if can resume it even when 

Municipal Board has sanctioned sale—Time limit, 

if applies to Government in resumption of grant. 

The Crown isnot bound in respect of a Crown 
grant by any of the sections of the Tenancy Act 
or the Transfer of Property Act, or the Contract 
Ast. Regard must be had by the Courts to the. 
terms of the grant. The mere fact that no term is 
indicated, does not make it a permanent grant. Where 
there is nothing to show that the grant is perma- 
nent or transferable, the Government can resume 
it, if the terms of the grant are violated by trans- 
fer by sale and any sanction for sale of the Muni- 
cipal Board would not make that transfer valid. 
No limit of time applies to Government in its. 
resumption of a grant. Gaya PRASAD v. SECRETARY 
oF STATE All, 584 
Custom— Proof of— Custom not allowing grove 

holders to transfer groves, recorded in wajibeul-arz 

of taluga—WNo evidence as to number of villages 
and groves in taluga —Few instances of transfers 

—Inference ag to incorrectness of wajib-ul-arz, if 

ean be drawn. 

Where the custom whereby the grove-holders are 
prohibited from transfering their groves, is recorded 
in the wajib-ul-arz of a taluga and there is no 
evidence to show as to how many villages there were 
in the taluga nor how many groves there were in 
each of the villagzs, an inference cannot validly be 
drawn against the correctness of the wrjib ul-arz 
from a few instancas of transfers, because it is, 
impossible to say that the proportion of these 
transfersto the numbsr of groves is such thas one 
can hold the contents of the wajib-ul-arz to be 
incorrect. Ram Din v. BALBHADDAR Since Oudh 70 

Proof of—Judgments can be produced as in 
stancesa—Recitals about judgments cannot be relied, 

It is only ‘judgments’ which can be produced as 
instances in order to prave the existenceor non-exist- 
ence ofa particular custom, But if such judgment 
ig not produced, a Judge's recitale about such judg- 
ment cannot be relied on, Dasonp.r v. Minkar Ram 

: Lah, 703 
Custom (PunjJab)—Allenatlon~Legal necessity — 

Payment of debts of mortgagor, ia legal necessity 

tf debts are ‘just'—‘Just debt,’ what is—Mere exist- 

ence of decretal debts, whethor sufficient proof of 
legal necessity—Held, on facts that the debts were 

‘just debts’ and mortgage of ancestral land was 

binding on sons of mortgagor 

The payment of the debts of a mortgagor is a 
legal necessity, if such debts can be described as 
“ just debts.” A just debt means a debt whieh is 
actually due and is not immoral, illegal, or opposed 
to public policy, and has not been contracted as an 
act of reckless extravagance or of wanton waste, or 
with the intention of destroying the interests of the 
reversioners, 

The mere existence of decretal debts is not 
sufficient proof of thare baing legal necessity on 
the ia of an alienor of ancestral lands governed 
by the Oustomary Law of the Punjab. The alienor 
must go further und shtw that the debts whisk 
were decreed were just debts, 


si : 


. 
Custom (PunJab)—contd. M 
Held, on facts that the debts for satisfying which 
the ancestral property was mortgaged were ‘just 
debts’ and therefore the morigages were binding on 
the sons of mortgagor. SURENDAR SING! v. Gavia 


MoHAMWAD š PC 308 


-—_——- Allenatlon—Plaintiff’s grandfather selling 
ancestral land with consent of plaintiff’ father, in 
1888 and 26 years before plaintif’ birth—Alienation 
unsuccessfully challenged by the only other 
reversioner—Suit by plaintiff challenging it on 
ground of want of consideration and legal necessity 
— Plain:iff held had no locus standi, 

The grandfather of the plaintiff sold the ancestral 
land in the year 1888, 26 years beforg the 
birth of the plaintiff who was born 25 years after 
the death of the alienor. Only two reversioners 
were slive at thetime of the sale, who could have 
contested the alienation. Of these one was the 
plaintifis’ father who had attested the sale-deed. 
The other instituted a suit in 1901 for setting aside 
the sale. To this suit the plaintifis’ father was made 
a defendant and he had supported the sale, The suit, 
however, was dismisséd. The plaintiff in 193t 
brought aguit for setting aside the alienation alleg- 
ing that the sale had been effected without considera- 
tion'and legal necessity : | : 

Held, that the sale had become indefeasible at the 
instance of any reversioner, long before the plaintiff 
was begotten. He had therefore no locus standi to 


sue. er 
Held, also that the plaintiff's suit was further barred 
by the consent of his father which had not been proved 
to have been given mala fide with a view to injure the 
interests of the reversioners. Sonan SINGA v. DANU 

Lah, 31 
—_——-Village Chotala, Sirsa Tehsil, District 
Hissar—Non-proprictors, if can alienate houses 

' occupied by them. ae h 
Accofding to the ‘custom prevailing ia the village 
Ohotal& in:the Sirsa Tehsil of the Hissar District, 
non-proprietors are not entitled to alienate the houses 
occupied by them. Rati RAM v, SHERA Rau- irase 

ak, 


Change of custom, proof of—Proof that 

‘particular sales have taken place without 
` objection, if shows that rights of proprietary body 

over remaining site had been extinguished. 

A custom to be legal must be proved to have 
been in existence for atime preceding the memory 
of man—or atany rate ‘as far as living testi- 
mony can establish it’. If this test iz to be ap- 
plied, it is obvious that no change of custom 
could possibly’ be established by instances of alie- 
nations during the period of last 50 years or so 
which has elapsed since the wajib-ul-arz of 1882 
was prepared. But even if it is beld that the 
custom in the Punjab is in a fluidstate and can 
change gradually, the change must be proved by 
testimony which would leave no doubt on the 
point, A change of custom cannot be established 
except by overwhelming testimony consisting ofa 
very large number of instances spreading over a 
long period which could not be compatible with 
any, other conclusion except that the custom had 
since changed. ' 

Proof of particularssales having taken place 
withdut objection would ordinarily be very good 
evidence only of the title of the purchaser to the 
land sold; and while such sales would give title 
to the individuls in particular portions of the 
village site, they wouldenot prove that the rights 
of the proprietery body over the remainder ofthe 
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site had been extinguished. Rati Ram v. Suera Ram 
Lah. 436 

Custom prohibiting mortgage of ancestral 

lands without legal necessity—Onus of proving that, 
there was legal necessity or that he made proper 
and bona fide enquiry as to necessity is on mort- 
gagee—He, however, is not bound to ‘see hat 

money wis actually applied to meet necessity. . 

Where according to the Customary Law of the 
agriculturists of the Punjab, a person is not competent 
to mortgage the ancestral lands without legal neces- 
sity, the onus lies on the mortgagee of proving 
either that there was legal necessity in fact which. 
would justify the mortgages or that he made a 
proper and bona fide enquiry “into the 
alleged necessity and satisfied himself as to 
the existence of such necessity. But if he 
discharges this burden, he is, not bound to see that 
the money paid by him is actually applied by the 
mortgagor to meet the necessity SURENDAR SINGH 
v. GHULAM MOHAMMAD PC 308 
— Proof of custom—Custom proved®to be in 

existence in particular village in particular year 

—Village since expanding into town -Whether 

shows that custom has been abrogated. 

When a certain custom is proved to have been 
in existence in a particular village in a parti- 
cular year according to wajib-yl-arz of that year, 
the fact that the village has expanded since then 
and shows some featuresof @ town, by itself cannot 
bs held to be enough toshow that the custom in 
dispute has been abrogated. Rart Ram v, Sapea 
Ram Lah. 436 
— Representative suit by person on behalf of 

reversioners to set aside alienation by father— 

` Suit allowed to be dismiszed--Plaintiff purchas- 
ing property and making profit—Others, if can 
share in it—S.90, Trusts Act (II of 1882), if 
applies, 
` A peison brought a declaratory: suit in a repre- 
sentative capacity on behalf of the reversioners, to 
set aside-an alienation by their father. The suit 
was allowed to be dismissed. - After the dismissal, 
the: plaintiff acquired the property for himself for 
valuable ceasideration : 

Held, that the dismissal of the suit was not tanta- 
mount to a decree enuriog for the benefit of the 
other reversioners, The fact that he sold half of 
the land in suit and out of the sale proceeds, be- 
sides paying off the original veudees, he saved 
Rs. 1,000 for himself, does not alter the position in 
any manner. Nor s. 90, Trusts Act, bad any 
application in this case, MoHAMMAD MALIK », ALI 
MUHAMMAD Lah, 85 
————— Village Mazara Dingrian, Tahsil Garh 

Shankar, District Hoshiarpur — Non-proprietor, 

can alienate sites and houses. 

In village Mazara Dingrian, Tahsil Garh Shankar, 
in District Hoshiarpur non-proprictors have a right 
to alienate the sites under their houses as well as the 
houses standing thereon. Dasonvat v. Mitkul Ram 








Lah. 703 
Damages. Sze Contract 790, 846 
Damdupat. Sze Hindu Law 596 


Debtor and creditor—Suit by creditor —Costs—, 
Creditor not bound to reduce costs of proceedings 
by accepting tender of part-payment and thereby 

_ bringing suit within pecuniary jurisdiction of 
less costly tribunal. 

A creditor is under no obligation to reduce the 
costs of proceedings for the benefit of the debtor by 
accppting a tender of part-payment and thus 
bringing the amount for which proceedings have to 


. 


.. . 
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be taken within the pecuniary jurisdiction of a less 
costly tribunal. The Court would not be justified in 
using its discretion as tocosts as a means of 
eae the plaintiffs for not having accepted a 
gestion which they might very reasonably have 
accepted. ISMAIL Baar Rasim v, ADAM OSMAN 


Cal, 539 
Rebree—Variation of, by consent. j 


The decree once passed cannot be varied by 
consent, Krssav v, KRIssNA Nag. 616 


Deed—Attestation — Evidence of —Deed attested by 
more than two witnesses—One of them proving 
attestation and deed marked as exhibit without 
ee solan abtesting witness not formally 

roving attestatton—Presumption, if can be de 
that*he didnot attest deed. nse ika 
Where a deed is attested by more than two wit- 
nesses and one of thoeattesting witnesses proves its 
due execution and attestation and on his evidence it 
is marked asan exhibit without objection, from the 
mere fact that another attesting witness who is sub- 
sequently examined does not formally prove attesta- 
tion, it cannot be presumed that he didnot in fact 
attested the deed: Jar GOBIND SINGH v, PAOBKAURI 

Ram i Pat 572 

= Oonstruction. Ser Stamp Act, 1899, s. 2 (5) 

67 

: Construction — Decument giving definite 

description of survey number by reference to 
acreage and assessment—Indefinite reference to 
rent—Such reference, whether controls specific 
tere as to acreage and assessment. 

here a document contains a definite description 
of a certain survey number by reference to acreage 
and assessment and only a somewhat indefinite 
reference to the rent of that survey number combined, 
with other survey numbers, it would be difficult, as 
matters of construction of the document, to say that 
the reference of rent controls the specific figures as 
to acreage and assessment. JANARDAN GoviIND 

MAHALE v. VENKATESH WAMAN SHENVI Bom. 991 


Construction—In partition between father 
and sons mother K getting 4-anna share~Sub- 
sequent compromise deed--K relinquishing her 
share and given life-interest in her husband's 
share after his death—~Deed stating that she 

shall have right to appropriate profits without 
power of making mortgage or other transfers "—K. 
on, death of her husband mortgaging her share to 
one of her step-sons for payment of debts of her 
husband—Consideration also including amounts 
due by husband to mortgagee—Held that K was 
given only life-tnterest as maintenance andmort- 
gage-deeds did not confer any right agains pro- 
perty—K being purdanashin lady and having 
entered into mortgage with mistaken view of 
nature of her interest in property was not liable 
for sums not received by her from mortgagee. 
_inartificial language may be construed in the 
light of the circumstances and given a meaning ap- 
plicable to the stfbject-matter. 
~ One N a Hindu governed by Mitakshara School 
Had a wife K and two sons R and L from pre- 
deceased wives. R brought a partition suit and by 
a decree passed in 1922, his 4-annea share had 
been separated ; his father and brother being also 
held entitlŝd each to a 4-anna share and K being 
given a 4-anna share for her life, L brought a 
similar suit in 1933 for 4-annas out of the remain- 
ing 12 annas. After the birth of the third son S 
in 1924, the whole matter of the family property 
was referred to arbitration and the partion deed 


. 
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was entered into in 1925, by N, his wife and his 
three sons. The effect of the deed was that K re- 
linquished the 4 anna share which she had obtain- 
ed under the decree of 1922; that to N and each 
of his three sons a 4-anna share was allotted in 
severalty ; and K wis given an interest after the 
husband's death in the 4-anna share which he? 
husband took under this arrangement. A passage 
in the deed ran; We, N, Rand L “covenant that 
after the death of me, N, my 4-anna share shall 
remain in possession and occupation of K up to her 
llife-time with life-interest, that up to her life-time 
K shall have aright to appropriate the profits 
therefrom without a power of making a mortgage or 
other %ransfers.” MN died in 1926 and upon his 
death K executed mortgages in favour of L for 
payment of debts dus by her deceased husband. 
The consideration also included certain amounts 
ane by N to L on pro-notes. K wasa purdanashin 
ady : 

Held, that the intention of the parties to com- 
promise wasto give K for her maintenance a per- 
sonal right to appropriate the net profits of her 
husband's share after his death. There was no evi- 
dence to show that such profits would exceed a 
reasonable maintenance for K and though the word 
“ maintenance " was not used, the object ofsuch a 
provision for a Hindu widow was sufficiently plain. 
The mortgage-deeds sued upon did not therefore 
confer any right against the properties comprised 
therein. The mortgagee could get only money dec- 


reg. ; ; 

Held, also that although no fraud was practised 
upon K and that she knew that she was mortgaging 
her interest for her husband's debts, it could not be 
said that the assumption by her of liability for her 
husband's debts was made with full knowledge of the 
true position and as K wus a ‘purdanashin lady 
who entered into the mortgage-deeds under a mis- 
taken view of the nature of the interest which she 
had been given by the partition deed of'1925, she 
could not be held liable for the amounts which she 
did not herself receive from L. LAOHHMESEWAR ‘SABAI 
v, Morr RANI KUNWAR . P.C. 359 

Construction—Payment of integgt—Held, on 
construction that there was stipulation to pay 
interest not only upto stipulated period but up to 
repayment of entire debt. | i ; 

Held, on construction of bond that there was stipula- 
tion that the principal with interest -at the stipulated 
rate was to be paid in one lump on the specified day 
and thereafter compound interest was to be calculated 
at the endofevery year at the stipulated rate and 
the interest would run not only upto stipulated period 
but till re-payment of the entire debt. Jar Govinp 
Sines v. Pacaxaurt Ram Pat. 572 
Dekkhan Agriculturists’ Rellef Act (XVII of 

1879), 8.12. See Dekkhan Agriculturists Relief 

Act, 1079, s, 13 183 

55. 13, 12—If accounts are to be opened 
between parties one of whom is an agriculturist, 
decres shouli bs passed on footing of account 
whether that account is in favour of or agatngt 
agriculturist—Suit against agriculturtst on pro- 
note—Purghis given by him giving up all conten- 
tions and stating that accounts may be taken— 

Court, whether must examine defendant under 3.12 

—Failure to do 30, whether error of law. . 

If accounts are to be opened up between parties, 
one of whom is an agriculturist, then it is just and 
equitable that a decree should ba passed on the 
footing ofthe-account whether that account is in 
favour ofor against the agriculturist, and even if 
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the sum found dueon taking the account is in excess 
of the sum claimed by the plaintif against the 
agriculturist, tae latter should submit to a decree 
on the account being so taken. 

Where in a-suit against an agriculturist on a 
pro-noté he gives a purshis statjng that he has given 
up all his contentions and that the accounts may 
bb taken, it is not obligatory on the Court to exs- 
mine the defendant under s. 12, Dekkhan Agricul- 
turists' Relief Act, and failure bythe Court to do 
so does not amount toan error of law, The defend- 
ant must be said to have admitted the creditor's 
claim, on account of the purshis given by him, 
WAMAN Anant NAIK v. Oxuninan Kasroronanp 
MARWADI Bom, 183 


Divorce Act (IV of 1869), ss. 18, 19—Suit by hus- 
band for declaration ‘of nullity of marriage—~ 
Wije's invincible repugnance to act of coitus 
rendering her incapable of sexual intercourse— 
S. 19, if satisfied—Burden of proof —Delay on part 
of petitioner—Effect stated. 

Where the petitioning husband establishes in- 
capacity in his wife of consummating the marriage 
consisting of nervous and psychic disorder and of 
invincible repugnance in relation to the act of coitus, 
go far as the husband is concerned, rendering hor 
incapable of submitting to sexual intercourse with him, 
that would be sufficient to satisfy the requirements 
of s.19, Divorce Act, for it would apparently con- 
stitute a permanent physical disability. The burden 
of proving these facte is on the petitioner. If there 
be a direct conflict of testimony between the two 
parties who alone know the truth, the difficulties dre 
much increased. But the fact thatthe difficulties are 
increased, does not make them insuperable in such a 
case, nor is the Court relieved from the duty of 
weighing the evidence merely because the parties who 
alone know the truth tell different stories, one of 
which at least cannot be true. The delay onthe part 
of the petitioner increases the burden of proof and ig 
an important factor in ‘deciding whether his story 
istrue. The law therefore requires sincerity in the 
complainer, that is, a real sense of the grievance com- 
plained of, unmixed with any other subsidiary motive, 
and, as a necessary proof of such sincerity, has algo 
required all reasonable promptitude to be exhibited 
by the complainer in seeking legal redress, Perhaps 
there is no state of things to which the maxim, 
Vigilantibus non dormientibus subveniunt leges is 
more directly applicable. Delay in itself is not an 
absolute bar to success in the suit unless the respon- 
dent has suffered in any way by reason of it. But it 
has animportant bearing on the evidence, The one 
guiding principle is that great delay in thein- 
stitution ofa suit of this description by the husband 
is an objection to be accounted for, 

la view of the length of time which elapsed before 
the petitioner instituted his suit, and of his failure 
to account satisfactorily for the delay, the Court held 
that he.had failed to dischargethe very heavy burden 
of proof which in the circumstance was held upon 
him. H.R.H. BuLL?. Mrs, B. 8. BULL Cal. 89 


Easement—Hasemgnt license—A granting exclusive 
license -to B to, collect leaves Jrom January 1, 
1936, to ‘December 31, 1936—On June 1, 1936, A 
granting to O same license from June 1, 1936, 
to May 31,1937—A_ granting on July 1, 1936, to B 
same license from July 1, 1936, to June 80, 1937— 
Held no license from June 1, 1936, to December 31, 
‘1936, could be granted—~Remedy of B—O, if could 
-approbate or reprobate. 
A granted to B exclusive license to gather and 
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remove leaves for one year from January L,.1936, to 
December 31, 1936, inclusive On June 1, 1936, A 
granted to C in respectofthe same area exclusive 
license to gather and remove the same leaves for 
one yearfrom June}, 1936,to May 31, 1937. One 
duly 1, 1936, A granted to B same licence over same 
area for the period July 1, 1936 to June 30, 
1937: : “. 
Held, that after the firat grant, A was ‘divested 
of the power to make any such grant toO for the 
period June 1, 1¢36 to December 31, 1936. But 
A could make a granttoC@ in 193610 commence 
on January 1, 1937, He had the power to make 
such agrant. B, seeing that he had only got half 
what he thought he was getting, could,of course, 
repudiate the grant or he could affirm and take 
under itfor the period January 1, 193% to May 31, 
1937, claiming from A compensation for the loss of 
half what was granted tohim. A having divested 
himself of his grant to C of any power to grant 
an exclusive licence to anybody until after May 31, 
1937, could grant licence on July 1, 3936 to B, 
but not for apy period before May 31, 1937. It 
would be inoperative until after May 31, 1937, 
Then C could approbate or reprobate. MULI 
Surka & Oo. v, Nur MosamMap Nag. 126 
Proof of—~—Necessury animus—Cleim for 
right of easement—Plaintiff giving evidence to 
show his ownership but failing—lvidence destroys 
plaintiff's case, one plea being fatal to other. 
in order thata plaintiff should prove the right 
to an easement, he must show the exercise of that 
right with the necessary animus throughout the 
statutory period. The question of animus is a ques- 
tion of fact to be proved by evidence. If the plaint- 
iff leads evidence in the witness-box to show that he 
is the owner of the land over the statutory period 
or some pait of it, he has destroyed his case which 
is dependent upon his showing that he is not the 
owner of the land over the statutory period, has not 
claimed to exercise the rights over the land of 
another as being servient land subject to the exercise 
of his right as owner of the dominant land. Where 
the plaintiff has led evidence to show he has with- 
in the statutory period exercised the rights he 
claims over the walls asowner and an issue was 
raised to that effect, the fact that he has failed to 
prove that he is the owner, does not permit him to 
ignore the evidence that he has himself adduced 
and has asked the Court to rely on, nor may” the 
Oourt say that as he has failed to prove his right 
as owner he can be given the lesser right, the right 
of the owner, of an easement, because the evidence 
that he has led to prove the one case, though 
finally unsuccessful, is fatal tothe other. He cannot, 
in the witness-box, assert the exercise of the right 
of ownership and succeed in a case where he must 
prove the exercise of his right of easement. While a 
plaintiff may in his pleadings raise inconsistent 
pleas, if the evidence he adduces to prove the one 
case is such that it may befatal to the other, it 
follows that he must fail in both. Kuanosanp 
JETHAMAL v. NARAINDAS PAsLAJRAI Sind 961 
Easements Act(V of 1882), S 4. Ser Easements 





Act, 1802, s. 52 . 662 

——— — 5. 4—Absence of servient and dominant 
tenements—Profits a prendre in gross cannot be 
regarded as easements, ° 


Obiter.—Although profits a prendre fre regarded 
as easements in India because of s 4 of the 
Easements Act, and s. 3 of the Limitation Act, 
this does not apply to profits a prendre in gross 
wifere there is an absence of servient- and domi- 


. 
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nant tenements, NagMADAPRASHAD V. NARAYAN SINGH 
Nag. 825 

ss, 52, 4,60 (a), 64—Secretary of State 
© wishing to take over certain property having 
‘theatre thereon and agreeing through Improvement 
Trust his agent, with its owner B to give him some 
other plots in other locality and to build there 
theatre for B—Such new plote situated at distance 
from main road and Secretary of State agreeing to 
give right of way over certain plots connecting main 
road—Deed of exchange transferring to B plots with 
theatre newly built Covenant that B would have 
free right to passage overland specified ~B 
allowed tg erecta portico at entrance of way and 
to put sign-boards on it—Plots between theatre and 
“man roag subsequently sold by Improvement Trust 
and purchased by one T who kad notice of 
conditions of agreemant between Secretary of State 
and B—Portico not built by B—T with permission 
of Improvement Trust building theatre and 
construing partico on land on which B was 
allowed to build same—Protest by B to Improvement 

Trust —Suit by B against Secretary of State, 

Improvement Trust and jor injunction, 

demolition of portico and possession of land and 

for damages —B during pendency transferring 
all his rights under agreement to other persons who 
joined as co-plaintiffa—B dying and judgment 
pronounced by trial Court in ignorance of his 
death—S. 6, Transfer of Property Act (IV of 1882), 
held did not apply and transferees of B could 
maintain suit for damages —B held was not 
necessary party subsequent to transfer and decree 
passed‘after his death was not nullity—Grant made 
to B was mere grant of license to construct portico 
and not transfer of land and fell under s. 52 — 

Right to keep sign-boards held fell under s.4 and 

was easement—License held was revocable and was 

revoked by Improvement Trust by allowing T to 

build portico—Case held did not fall under s. 60 (a) 

— B heldhad no cause of action against T under 

s. 64—Damages held not having been proved could 

not begranted even against Secretary of State— 

Plaintiffs held not entitled to injunction or 

demolition of portico but only entitled to declaration 

of right to put sign-boards on portico—B held not 
estopped by principle of acquiescence. 

The Secretary of State for India in Council wished 
to take over from one B the property known as the 
R Theatre situated on land partly owned and partly 
leased by B for the purpose of certain building. 
The Secretary of State had for disposal certain plots 
of land in certain other locality and an agreement, 
between the Improvement Trust, acting as Agent of 
the Secretary of State on the one hand and Ban the 
other was executed in 1923, By this agreement it 
waslaid down that in consideration of the surrender, 
sale and transfer made by B, the Secretary of State 
(1) would pay to B certain amount, (2) would transfer 
to Bthefrechold estate in a certain picce of land 
situated at a partigular locality and would also build 
and erect for B on the said land a theatre and res- 
taurant at the Secretary of State's own expense (3) 
would grant aeright of way over a piece of land 
connecting B's plot with the main road and permit 
him to attach electric wires with lamps to the roof 
which would be built over this piece of land, and (4) 
in the event ef a portico being erected in front of 
> such land would give permission to B to place onthe 
said portico a sign-board, provided always that the 
design be approved by the Improvement Trust, 
This agreement further provided that in the event 
of ‘the aforesaid portico not being erected within 
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two years by the Secretary of State or his agent 
B should have the right to constrict the portico 
according to a plan to be approved, by the Tinpro- 
vement Trust and to place thereon a sign-board 
subject to the same conditions, The piece of land 
transferred to B was situgted at some distance from 
the main road and was separated from it by 
certain other plots and hence the provision fora 
right of way and a portico and a sign-board standing 
onthe main road to indicate to the public thatthis 
was the entrance to the theatrestanding behind. The 
Secretary of State subsequently built the theatre but 
did not build the portico within two years and an 
indenfure or a deed of exchange, was executed 
between B, his heirs, executors, administrators and 
assigns and the Secretary of State in the terms of 
the agreement. In regard to the land and the theatre 
it was stated in the deed that “the Seoretary of State 
hereby grants and transfers to Ba... osasi... all that 
PTOpErby eose together with the theatre, ete., etc”. 
In regard to the right of way over the passage it was 
said that “the Secretary of State doth hereby covenant 
that B would have fulland free right-and liberty of 
ingress, egress and regress passage and way............ 
over and upon the land”, As regards the portico it 
was said that “the Secretary of State doth hereby grant 
leave and license to B to erect a portico upon that 
piece or parcel of ‘land....... es .. provided that B 
shall erect the said portico according to the plan and 
design approved of by the Improvement Trust." ‘The 
plots between the theatre of B and the mainroad 
were sold by the Trust and were purchased by one 
G who had notice of the conditions of agreement 
between B and the Secretary of State. In 1933 G 
sold the plots to one T. T was fully cognisant of the 
position in regard to the portico and the rights of B 
in that connection. T applied to the Improvement 
Trust for building a rival cinema theatre with a plan 
which provided for a construction of portico over 
thé land which was granted asa right of way to B. 
The Trust sanctioned the plan and T built the portico. 
During the construction, B protested to the Improve- 
ment Trust and the Secretary of State against the 
permission given to T to build the portico. B sub- 
sequently gave necessary notice to the Trust and the 
Secretary of State of his intention to file a suit and 
subsequently filed a suit. In the plaint B stated 
that the pillars of the portico were so large as to 
obstruct the view into the passage leading to his 
own theatre, and he claimed that as by the portico 
as it stood the view of his advertisements standing 
at the door of his theatre, 120 feet or more away from 
the outside of the portico, had been narrowed, he had 
an equitable right to the use ofthe entire portico 
both as to its columns and its entire parapat for the 
purpose of his advertisements solely. In the alter- 
native, B also claimed to have his rights to posses- 
sionof the ground covered by the present portico 
decreed tohim and that T be ordered to remove his 
portico without any delay and to pay damages for 
each day it continues to obstruct B from conr- 
structing another portico in its place, In the end, the 
plaintiff prayed for a decree for the removal of thé 
portico and for possession of the ground covered by 
the portico, and the declaration of his rights to the 
use ofa new portico as set out in the covenants 
contained in the deed of exchange and for damages 

against T for contravening his rights and agaist 

the Secretary of State for breach of the covenant. 

During the pendency of the suit B transferred all 

rights in the property to other personsand the 
transferees were made coplaintifis in the suit, B 

subsequently died out of India and thisfact was 


xliv . 


Easements Act—concld. . : 


not known to the other parties and evidence was 
recorded and judgment pronounced in ignorance of 
his death. Defendant raised objections that on B's 
death*suit abated asa whole, that B could not transfer 
mere right to sue to his transferees : 

Held, (4) that s. 6, Transfer of Property Act, did not 
apply to the case as B had transferred the whole of 
his rights in the property acquired byhim from the 
Secretary of State and that therefore the transferees 
were entitled to maintain the suit for damages: , 

(it) that subsequent to the transfer of his rights by 
B, he was not anecessary party tothe suit, and the 
decree which was passed did not become a nullity by 
reascn ofthe fact that Bhad died during the 
pendency of the suit; . 

(iti) that there was no intention on the part of the 
Secretary of Stateto transfer to B the land on which 
the portico wasto stand. The grant made to him was 
B grant of a license to construct a portico and a right 
to keepon the portico construction by himself (or if 
the license should be withdrawn by some one else) a 
sign-board, subject‘to that sign-board being approved 
by the Improvement Trust. The right which was 
granted in connection with the construction of the 
portico was one which fell clearly within the pro- 
visions of s. 52 of the Easements Act. On the other 
hand the right to keep a sign-board fell within the 
provisions of s. 4 and therefore was an easement. 

(iv) that the withdrawal of the license to construct 
a porch could not be construed as in any way cal- 
culated to defeat the transfer of property made by the 
licensor and hence the license granted to B was not 
irrevocable by reason of the application of s. 60 (a) of 
the Easements Act. The license was in fact revoked 
by the Secretary of State and the Improvement Trust 
whén they permitted- T to-build the portico and B 
had cause of action, only against the Secretary of 
State and notagainst 7 whether for damages for 
breach of contract or for compensation under the pro- 
visions of s. 64; 

(v) that the license being revocable, there could be 
no claim for injunction or demolition. Plaintiffs 
could not recover damages from the Secretary of 
State as they did not prove that they had sustained 
any damages ; : 

(vi) that as B had protested to the Improvement 
Trust about the construction of the portico, he was 
not estopped by the principle of acquiescence; 

(vii) the plaintifis were -only entitled toa declara- 
tion that they had a right to fix a sign-board 
electric or otherwise, on the portico built by T. 
Parma Sau y. UNITED Provinces Oudh 662 


Electrlolty Act (IX of 1910), 8. 19—Duty cast on 
licensee, whether enforceable at law — Suit for 
injunction restraining licensee from infringing 
other's rights—Maintainability of. 

Section 19, Electricity Act, is general in its terms, 
and the duty cast on the licensee by the frst portion 
of that section is enforceable at law. There is 
nothing in the Electricity Act to relieve the licensee 
from the liability to an action for an injunction 
restraining him from infringing the righta of 
others. Faryaz HUSAIN 2, MUNIOIPAL BOARD, AMROHA 

All, 964 


—$5. 19—Duty of licensee under s. 19—Infringe- 
ment of private rights of others by licensee, when 
jugtified—Licensee, when liable for compensation 
for infringing others’ rights — Considerations of 
public welfare or of economy, if justifies such 
infringement, 
Under s. 19, Electrioity Act, itis the primary duty 
ofa licensee to avoid, as far as possible, causing, 
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damage, etc., to the public but if in carrying out the 
duties imposed on him by thelicense, it is im- 
possible to avoid damage, ete., to others, the licensee 
isliabletomake compensation. In other words the, 
liability to make compensation is subject to the 
paramount obligation not to infringe the rights of 
others and it is only in cases of absolute necessify 
that a licefisee can cause damage, ete., and in that 
event, he is liable to make compensation. In short, 
the liability tomake compensation comes into play 
only where the causing of damage, detriment, etc, 
is indispensable. This liability, however, does not 
exonerate the licenses from the obligation to respect 
private rights so far as pogsible. It follows that- 
s. 19 primarily prohibits the creation of a fiuisance as 
far 2s possible by the licensee in the exercise ef the 
powers given by the Act and by the licchse, and the 
infringement of private rights by a licensee can 
only be justified on proof of the fact that the licensee 
could not reasonably be expected to execute the duties 
imposed by the license without infringing those 
rights. Considerations of public welfar8 do not 
warrant the infringement of the rights of others, 
unless such infringement is expressly or by necessary 
implication authorized by statute. The Electricty 
Act far from giving such authority make it impera- 
tive on the licensee to avoid causing. damage, etc., to 
others and it isonly on proof of the fact that it was 
not reasonably possible to avoid causing damage, 
etc, that a licensee can justify the infringement of 
the rights of others. In the same way considerations 
of economy can be no justification for infringing the 
rights of others. Fayaz Husain v. MUNICIPAL BOARD, 
AMROBA All. 964 


S, 21 )2)—Khattar Electric Engineering and 
General Supply Company, Limited, Dera Ismail 
Khan, rule made by, providing minimum charge to 
be paid by consumer, held ultra vires~—Consumer 
paying such charge under mistake that charge ta 
valid—Mistake 13 not as to law but fact~Payment 
made under protest—It can be recovered under 
8. 12, Contract Act (IX of 1872), 

Under para. 8 of the license which is published 
in the N.-W. F. P. Government Gazette, dated March 
31, 1932, p. 354, and according to s. 21, sub-s, 2, 
Electricity Act, no rules can be enforced by the 
company unless or until they had previously been 
approved by the Government. The rule made by 
the Khattar Electric Engineering and General Sup- 
ply Oompany Limited, Dera Ismail Khan, asking for 
a minimum charge of Rs. 25 per annum, from con- 
sumer had not been made with the approval of the 
Government. The rule, therefore, is ultra vires. 

Where the consumer gave the money to the company 
under the mistake that the company had made rules 
after all necessary legal preliminaries had been 
gone through; thisis certainly not a mistake as to 
any law in force in British India. This is a 
mistake of fact and is covered by s. 72, Contract 
Act. Besides, if the consumer paid the money to 
the Electrical Inspector under pretest after he had: 
been warned that he would be disconnected if he 
id not make the payments this is sufficient to 
constitute “ coercion" in the generaP sense of the 
word and the consumer would be entitled to refund’ 
under s. 72, Contract Act. KAKA RAMIRI BHAN BEKARI 
v. Kuarrar ELEGTRIOAL JINGINEERING & GENERAL 
SupeLY Co., Lro. DERA ISMAIL Kuan * Pesh. 245 


Equlty —Applicability of principles of. > 
No principles of equity can prevail where the law. 
is gear. Biskan DATT BINGAH v, MATHURA PRASAD > 
: All. 902 
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Sre Oivil Procedure Code, 1908, s. 47 608 . 
Sex Contract 790 The admission of a guilt inan application dictated 
Sze Mortgage 505 to a petition writer ina Magistrate's Court and after- 
See Punjab Land Revenue Act, 1887 357 wards presented to the Magistrate, is admissible 


7 Person with knowledge of facte admitting 
wakf nature of property—He cannot resile from the 
position. È 

party cannot be allowed to approbate and re- 
probate. -Where a person with full knowledge of 
the facts'in unmistakable terms admitted the wakf 
nature of the house in suit, he cannot subsequently 
be allowed to resile from that position. Jar DAYAL 

v. RAM SARAN Das Lah, 493 


Evidence—Burden of proof—Both parties produc- 
ing evidence Defen Ant if can ask Court to 
decide case on evidence of plaintiff alone without 
looking at his evidence. 

There can be no question of any decision on the 
basis of onus of proof where both the parties pro- 
duce evidence. It is the duty of the Court to arrive 
at a correct finding onthe whole , evidence before 
it. If thewe is any lacuna in the plaintifi’s evi- 
dence but it is supplied by the defendant's evi- 
dence, it would be not only unfair, but would lead 
to injustice, if the Court were to depend on the 
plaintiff's evidence only where the onus lay on him. 
It is, however, oper to the defendant not to lead any 
evidence where the onus is upon the plaintiff but, after 
having gone into evidence, he cannot ask the Court 
not to look at and act on it, It is his evidence 
and he is bound by it If the defendant does not 
produce any evidence and the plaintiff fails to dis- 
charge the burden that lay on him, his suit would 
fail, as there is nothing else on which the Oourt 
May record any finding. Aztz-up DIN v. NAQBUL 
Hussain All, 945 


Evidence Act (I of 1872), s 13. Sze Evidence 

_ Act, 13712, 8 90 703 
8,13 —Dozument purporting to be mortgage 

deed of property insuit executed by predecessors- 

in-interest ofpl aintiff in favour of third party 
and documents in which plaintiff has asserted 
his right in property are admissible in evidence 

— Value of such evidence, 

.A document purporting to be a mortgage deed 
of the property in suit executed by the predeces- 
sors-in-interest of the plaintif in favour of a third 
party and other documents where the plaintiff has 
asserted a right to deal with the property, are 
admissiblein evidence under s. 13, Evidence Act. 
The words ‘rights’ and ‘customs’ in 8. 13 include 
a right of ownership; such evidence, however, is 
usually of little value and a Court should not 
place exaggerated importance on this kjnd of 
evidence, which is little more than an admission 
in favour of the person making it and is if this 
country often manufactured for the purpose of creat- 
ing evidence for use later on ina claimto owner- 





ship. MUNICIPAL COMMITTEE, BATALA v. WALI 
MOHAMMAD Lah. 498 
s. 21—Admission of guilt in application 
dictated to petition-writer in Court and then 


presented to Magistrate —Admissibility under 3. 21 
—Whether affected by ss. 164 and 361, Criminal 
Procedure Code (Act V of 1898). 

The Evidence Act deals with the particular sub- 
ject of evidence including the admissibility of evi- 
dence and is 2 special law within the meaning of s. 1, 
the Code of Oriminal Procedure, It follows, there- 
fore, that no rule about the relevancy of evidence in 
the Evidence Actis affected by any provision in the 
Oode of Oriminal Procedure unless it is so specifically 
stated in the latter Code, k 
3 - 


under s. 21, Evidence Act. It does not become 
irrelevant under s. 24 ors. 25 of that Act. There is 
nothing inthe Crimifial Procedure Code which says 
that a confession contained in a document delivered 
toa Magistrate shall not be relevant in spite of the 
provisions in the Evidence Act. The application 
need not be verified in accordance with the provisions 
of s. 364, Criminal Procedure Code. It is the state- 
ment inthe confession and not the verification of 
the statement which affords the evidence that the 
accused is guilty. Ras NARESH v EMPEROR ; 

e ; All. 646 


s.27, Sez Criminal Procedure Oode, ste 

ss, 27,114, Illus. (b), 133 — Information 
leading to discovery of body of deceased coming 
from brother of deceased—Body excavated by 
accused—S. 27, if applies—Accused's statement in 
that matier, admissibility of —Absence of evidence 
that the intriguing wife shared with accused's 
intention to kill her husband—She held not an 
accomplice. 

When'an information leading to the discovery of 
the body of the deceased comes from the brother 
of the deceased, though actual excavation cf the 
body is done by the accused, anything the accused 
says in the matter is not admissible in evidence 
and s. 27, Evidence Act, cannot be applied. 

The facts that the deceased met his death at the 
hands of the accused in the presence of the wife 
of the deceased who was, in all probability, in love 
with the accused and that she made no attempt 
at all to prevent the commission of the crime 
are quite insufficient, to render her an accomplice 
whose evidence requires corroborition under the 
provisions of the Evidence Act. There should be 
evidence to show that she shared with the accused 
any intention that the deceased should be killed, 
In re ADDANKI VENKADU Mad. 933 
—— s. 35— Copies of shajra and khasra of 

Municipal Committee, if admissible—Presumption 

as to their correctness. 

Thescopies of shajra and khasra of the Municipal 
Committee, fall under s. 35, Evidence Act, having 
been prepared by the employees ofthe Municipal 
Committee in the discharge of their official duties 
and it is well-known that under s. 19, Municipal Act, 
every officer or servant employed by the Oommittee 
is deemed tobe a publie servant within the meaning 
of s. 21, Penal Code. Itistrue that no presumption 
of correctness attaches to these documents; but this 
isa different matter altogether from holding them in- 
admissible in evidence. Jassa Ram v, PURAN BHAGAT 

Lah, 52 

s. 68—Attesting witness called at irial—His 

evidence not accepted as reltauble—S, 68, if 
complied with. 

Where a person purporting to have been an 
attesting witness, is called atthe trial for the pur- 
pose of proving the execution of the mortgage deed, 
but his evidence has not been*accepted ag reliable 
the provisions of s. 68, Evidence Act cannot be 
said to be complied with, SURENDRA BAHADUR SINGH 
v. BEHARI SINGH z P C 216 
———~s. 68—85. 68, if applies to document which 

is merely tobe proved for admission contained in 

it —Mortgagee in his suit relying as an acknowledg- 
ment for saving time, upon admission made by mort- 
gagor in respect of his mortgage in subsequent mort- 
gage deed executed tn other person's favour— 





s. 162 
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Such deed, whether admissible to prove admission 

though mortgagee has notbeenable to prove aties- 

tation in accordance with s. 68. | 

Saction 68, Evidence Act, does not intend to ex- 
press that a document required by law to be attested 
should not be used as evidence for any purpose 
until one attesting witness at least had been called. 
Section 68 does not apply tothe case of a document 
which is merely to be proved for the purpose of an 
admission. The mere fact that a document requires 
to be executed with attestationand that attestation 
must be proved for the purpose of giving . legal 
effect to the document does not haveany bearing on 
the question as to what proof should be given of the 
document where it is tendered merely to prpve an 
admission in writing. A . , 

Hence where the mortgagee, in a suit by him on the 
mortgage relies, as an acknowledgment to save 
limitation, upon an admission made by the mortgagor 
in respect of his mortgage debt in a mortgage deed 
executed by him subsequently in favour of certain 
other person, the mortgage deed is admissible in 
evidence to prove the admission although the mort- 
gagee plaintiff has not been able to prove its 
attestation in accordance with the provisions of 
s. 68. Savam Lav I AKSEHMI NARAIN All. 612 
——s,71-—S. 71, applicability — of—Proof of 

execution of mortgage-deed — Registration pro- 

ceedings, whether can be relied upon to prove due 
execution or attestation —Evidence of necessary 
and material facts, ; ; 

Section 71, Evidence Act is applicable only where 
the attesting witness “denies or does not recolléct 
the execution ofthe document.” 

Assuming that it would be legitimite to look at 
the proceedings relating to the registration of the 
mortgage-deed for the purpose of proving the due 
execution and attestation thereof, evidence should 
be given to prove the necessary and material facts 
which ara necessary in order to comply with the 

rovisions of the Transfer of Property Act. SURENDRA 

AHADUR BINGA 9. BEBARI SINGH _ PC216 

s. 89—Redemption suit-- Question whether 
plaintiff was mortgagor and the defendant mort- 
gagee—Plaintiff alieging that entry as to mortgage 
was made in defendants bahi—Defendant called 
upon to produce it — Defendant denying posseaston 

— Plaintiff's evidence showing entry made tn 

ordinary bahi and not on stamped pa per— Pre- 
| sumption under s. 89, if can be drawn —Secondary 

evi-dence of such entry, if can be gtven—Stamp Act 

(II of 1°99), s. 35. h . 

In a redemption suit, the question was whether the 
plaintifis were the mortgagors and the defendant 
the mortgageo, The plaintiffs alleged that the mort- 
gage was executed 50 years ago but did not state in 
the plaint whether there was any mortgage deed or 
any other docomentary evidence in support of the 
alleged mortgage. Later on, however, they stated that 
anentry had been made with respect to the mort- 
gageina baki belonging to the mortgagee. The 
defendant was called upon to produce the bahi 
but he stated that no such bahi was in his possession. 
The evidence of the pluintifis showed that the entry 
was madein the ordinary baki and not on stamped 
paper though required by law to be such : j 

Held, that in the absences of any reliable evilence 
to show that the bahi was in possession of defendant 
and was being intentionally withheld by him, no 
presumption could be drawn under s. 89, Evidence 
‘Act. Moreover, as the entry with respect to mortgage 
was made in an ‘ordinary bahi, no question of any 
presumption arose in this cage, ; 
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Held, also that apart from this, as the original baht 
entry was not duly stamped, secondary evidence of the 
contents of the entry was wholly: inadmissible. 
LADHA Ram LAKBI Ram ARORAY Hari OBAND 
Lah. 642 
§.90—Deeds more than 30 years old produced 
as instances of evstom—Admissibility—Post elifem 

judgments, admissibility to prove transactions. e 

Ina case where the deeds more than 80 years old 
ate being produced as instances and not as founda- 
tion of title, the Court should accept all the deeds 
more than 30 years old irrespective of the fact 
whether they come from proper custody or not. 

As the wording of s. 13, Evidence Act, under which 
judgments can be let in as evidencing trensactions or. 
insgances is all in the past tense, the judgments 
subsequent to the suit in which they arg relied on as 
evidencing the particular transaction or instances 
in dispute are not admissible°in evidence. Dasonpar 
v. Minxer Ram Lah. 703 


S, 92—Applicability—A contracting with B 
alleged agent of O—Suit on contras against O— 
Oral evidence io show that B was acting as O's 
ager.t—Admissibility. 

Section 92, Evidence Act, contemplates a case only 
as between the parties to the suit. 

Where in a suit filed by A against C, on a contract 
entered into by A with B, A alleges B to be acting 
as agent of C, and.adduces oral evidence in support of 
his allegation, the evidence is admissible and s. 92 
docs not apply. B Hoe Unan Oo. v, O suTALAL Usamst 

Rang. 846 

——-— S. 92—Parties to conveyance, tf prerented 
from proving existence -of separate oral agreement 
to effect that vendee would not pro eed in prosecu- 
tion of his claim for debs not specified in deed. 
The parties to a conveyance would not bo prevented 

from proving the existence of a separate oral rgree- 

met to the effect that the vendes would proceed no 
furtherin the prosecution of his claim for certain 
money debts not specificd in the deed. RAMBAHADUR 

BINGA V. AWADHBS ARI PRASAD SINGH Pat. 184 


s. 92, Proviso \1)—Facts which may be 
proved under proviso, if can be pleaded by way of 
defence—zMistake common to all parites—Remedy 
—Unilateral mistake, if can serve as defence under 
Proviso (1). 

There is nothing in the Provisoto 5,92, Evidenca 
Act, tosuggest that the facts which may be proved 
under that Provisocan only be proved in support of a 
claim to which those facts give rise, and such facts may 
be pleaded in India by way of defence only. 

The validity of every contract depends on the 
presence of the animus contractendi, the intention to 
contract. When a written contractis challenged on 
the ground of mistake common to all parties, the 
remedy is rectification, because in such a case the 
parties have entered into an agreement, as to which 
their minds were at one, but in reducing the agree- 
ment to writing a mistake has been made, and the 
written instrument does not give effect to the agree- 
ment which the parties actually entered into. All 
that the Court hastodoin such a cage is to rectify 
not the contract but the document embodying it, and 
put that document into such a form as to carry out 
the contract which the parties really entered into. 
Where there isa unilateral mistake, the,*position is 
different, because in that case there is, in fact, no 
contract. The minds of the parties were not at one: 
one intended one thing, and the other intended some- 
thing else, and ifany relief can be granted, it must 
be fescission. But at that point the rule of estoppel, 

: : 5 
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which is .part of the law of evidence, steps in. 
Therefore, if one is dealing with a case of unilateral 
mistake, it is by no means every mistake of such 8 
nature which would give riseto a claim to relief and 
s@yeas a defence under Proviso (1) to s. 92, Evidence 
Act. JANARDHAN Govino MAHALE v. VENKATESH 
WAMAN SBENVI Bom. 991 
— a" s, 92, Proviso (2). Se» Negotiable Ps 


struments Act, 1881, s. 87 


— S, 92, Proviso (3)—Meaning of—Oral evi- 
dence, when admissible—Suit on hand-note—De- 
fence that amount was earnest money paid by 
plaintiff who had agreed to purchase certain 
property and it was forfeited as sale had fallen 

- through by plaintiff's default Oral evidence in 

support of defence held admissible. 4 

The proper meaning of proviso (3) to s. 92, Evidence 
Act, is that the contemporaneous oral agreement to be 
admissible must be to the effect that a written con- 
tract was to be of no force atall and was to constitute 
no obligatign until the happening of a certain event. 
Ina suit ona promissory note it is open to the defen- 
dant to prove that the promissory note was not 
the substantive liability such as it would be if 
given fora loan or for the payment of the price of 
goods sold and delivered but was a collateral under- 
taking or recognition of liability arising out of 
another contract altogether, and this, not only under 
proviso (3) to s 92% of the Evidence Act, but also 
under s, 46 of the Negotiable Instruments Act. 

In a suit on a hand-note the defence taken by the 
defendant was that he had executed the hand-note as 
an agent on behalf of one from whom the plaintiff 
had agreed to buy certain properties, that the plain- 
tiff had paid the amount mentioned in the hand-note 
as carnest money for his purchase, that the sale had 
fallen through on account of the plaintiff's defaultand 
that the earnest money was therefore forfeited, while 
the hand-note was only a “nominal” document execut- 
ed by thedefendant in proof of plaintiff's payment. 
The trial Court held that 6. 92 of the Evidence Act, 
pared the oral evidence in supportof the de- 

ence : 





Held, that the defendant was entitled to adduce oral’ 


evidence in support of his substantial plea. 

The High Court directed the trial Court to admit 
oral evidence with great care and to be careful to see 
that insubstance advantage was not taken of its 
decision by the defendant and his witnesses to trim 
their caseaccording to whatthey understood to be 
the admissible aspect of it in the view of the 
law, Umrao SINGH v. RAUNAK SINGH Pat. 280 


S. 94—Property mortgaged specified in 
deed as five pies zemindari share in mafhal— 
Property described in same manner in plain? and 
decrees in mortgage suit—Application for correct- 
ing description of property in plaint, decrees 
and deed, on ground that not five pies share but 
whole zemindari was intended to be mortgaged— 
Case held governed by s. 94-—-Court held should not 
have allowed evidence to prove allegations. 

The property that was hypothecated as security 
for the loan was specified in the mortgage-deed as 
a five pies zemtndari share situated in Mahal No. 4 
in a certain village together with abadi, parti 
and all other rights appertaining to that zemin- 
dari. The plaint in the suit on the mortgage 
. asked -for the sale of five pies zemindari share, 
sityated in Mahal No, 4 alleging that that was the 
Property mortgaged under the deed sued 
upon, The preliminary and the final decrees order- 
ed the.sale df- that property. Later on, the moft- 


. 
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gagees decree-holders filed thé application alleging 
that what the mortgagor really intended to mort- 
gage was not a five pies share, but hfentire zemin- 
dari property in Mahal No. 4of that village, that 
it should have been described in the mortgage-deed. 
as “five shares |“ ande that it was described in the 
deed as “five pies" by mistake: It was prayed, 
that the alleged mistake be corrected, not only in 
the decrees and the plaint, but also in the mort- 
gage-deed, by changing “five piee” to “five 
shares :” 

Held, that the case was governed by the rule laid 
down ins, 9!, Evidence Act and the Court should 


not have allowed the evidence to be pro- 
duced go prove the allegations of the mort- 
gagee. Uma Sankar Rat v. Ram AGYAN THAKUR 


All.153 

~ — $, 110—Case under Madras Land Encroach- 

ment Act (III of 1905)—Presumption under s. 110, 

whether operates—Long possession, as evidence of 
grant by original owner, 

Section 110 of the Evidence Act, no doubt enacts 
that title is to be presumed from lawful possession. 
This is a rebuttable presumption and like all 
rebuttable presumptions, must yield to proof. 
Where therefore title is proved or assumed, the 
presumption created by e. 110 can no longer apply. 
Madras Land Encroachment Act, s 2 declares, 
subject to a saving clause, that she Government is 
the owner of certain kinds of property, including 
the bedsof tanks. Thereis no conflict between the 
section of the Evidence Act and this provision. The 
titls of the Government being statutorily declared, 
the rule of presumption enacted bys.110 is not 
brought into play. But there is nothing to prevent 
long possession being relied upon as evidence cf a 
grant made by the original owner. PoTaUKUTCHI 
Appa Rao v. SECRETARY OF STATE Mad. 688 
——. 8. 114—Presumption wnder—Murder and 

robbery or receiving stolen property—Presumption 

of graver offence, when can be drawn—Prosecu- 
tion, if must establish graver presumption. 

It may be presumed under s. 114 of the Evidence 
Act that the accused was either involved in the 
murder and robbery cr at least received the stolen 
property knowing it to be the proceeds of the robbery, 
But when the question arises whether the presump- 
tion of the graver offence or of the lesser offence is 
to be drawn, it is for the prosecution to establish 
the graver presumption rather than for the graver 
presumption to be drawn in the absence of an ex- 
planation from the accused. EMPEROR v, MAYADHAR 
PoTHAL , Pat. 1001 
——— s. 115 —Estoppel—Acting on representation 

—Person alleged to be bound down by represens 
tation is not precluded from showing that repre- 
sentation was due to mistake and the other party 
must have acted upon it to his prejudice—Trans- 
fer of Property Act (IV of 1882), 3, 52—Mort- 
gage held affected by lis pendens and, therefore, 
not binding. 

Where in a suit thedefendant pleads that the 
plaintif! is estopped by his representations and 
the suit is not, therefore, maintainable, the plaintiff 
is not precluded from showing that the represen- 
tation was dueto a mistake and that it cannot 
operate as an estoppel, unless and until the de- 
fendant is able to establish that he had agted 
on that representation and his position had been 
prejudiced. R 

T brought a suit against J for recovery of lease 
money. The defendant pleaded that T had repre- 
sented to him that C'had half share in the 
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property, the subject-matter of the leasé aid 
that on such gepresentation he paid halfthe lease 
money to O and took a mortgage of his half 
share from C.. It was, therefore, contended that 
the plaintifi was estopped from denying his title 
as mortgagee and that he Was bound by his 
nfortgage. It was found that J took his mortgage 
from C after repudiation by T of C's title to the 
property and after the institution of the suit by T 
against C for declaration of his title to the 
property. To this suit J was also made a 
party: 

Held, that even if T was aware of the fact that 
the title of his mortgagor O wasin dispute, 
he took the mortgage from C. The mostgage 
was consequently affected by lis pendens and T 
could not be held bound by it. THAKUR Das v, Jar 
Kiseen Das Lah. 400 


s. 115—Person building on land belonging 
toanother—When can claim equitable right to 
possession of land. 

It must bs shown before a stranger building on 
land of another can be said to have an equitable 
right to possession of the land on the ground that 
the true owner stood by and allowed the construc- 
tion to proceed, that the stranger supposed it to be 
his own and that the true owner stood by. MABERBAN 
v. YUSUF Kuan Nag. 203 
ss. 155, 157. See Criminal wal 
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Bar to—Person against whom execution 
was taken out successfully maintaining that 
„execution could not proceed against him without 
separate suit against hin—Whether can contend, in 
separate suit against him that suit is barred under 
s. 47, Civil Procedure Code (Act V of 1908), and 
that proper remedy was by way of execution. 

The law does not permit a party wherethe ques- 
tion is one of procedure to urge that one form of 
procedure should be followed, and when he has suc- 
cessfully maintained this and the procedure which 
is urged should be followed, has-been followed, to 
urge that the new procedure is wrong and the old 

rocedure was right, This would be to stultify the 
aw. 

Where & person against whom an execution of a 
decree wastaken out successfully maintained in 
execution proceedings that execution could not pro- 
ceed against him without a separate suit being 
brought on the ground that he was a legatee and, 
therefore, not a party to the suit in whichhe only 
figured as a legal representative, he cannot sub- 
sequently be allowed, when a suit is brought 
against him, to contend that the proper remedy was 
by way of execution and no separate suit lies but 
is barred by s. 47, Oivil Procedure Oode. Teao Mau 
v, Morr Lan Lah. 501 


- Decree-holder stating in execution petition 
that daughter-in-law of deceased judgment-debtor 
was his heir—Notices on her issued—She not 
appearing—She added as legal representative, while 
in fact she was not—Property sold—Sale held was 
not without jurisdiction. 

That in all cases in which a person without any 
interest to defend the estate is impleaced as legal 
representative, there is want of jurisdiction cannot 
be put forward as a rule of law. It is the Uourt’s 
duty to receive,an application for execution against 
the legal representative Qf the deceased judgment- 
debtor and to issue notice tothe person put forward 





as legal representative by the decree-holder and to 
decide, if necessary, whether that pergon is the 
legal representative or not. If it decides thet that 
person is the true legal representative when in fact 

e is not, that is merely a wrong decision, and .® 
Court has juriediction to decide wrong as well as 
right. The Oourt has power to declare a pershp to 
be a legal representative after him as wel] as wien 
he remains ex parte. 

Where upon the execption petition of the decree- . 
holder the Court issued notice after notice to the 
daughter-in-law of the deceased judgment-debtor, ag 
his heir, but on her failure to appear, she was 
finally added by the Court gs the legal represents- 
tive of the judgment-debtor, which in fact she was. 
nots and the property was sold in execution, she 
throughout remaining ex parte: . 

Held, that the sale was not without jurisdiction. 
Ayinan OHETTIAR v. K. R. RAMASWAMI AYYAR 
S Mad. 83 

Order in execution, that “record be 
consigned to record room and attathment be 
maintained "—Effect is that appleiation is dis- 
missed and attachment vacated. 

Where in execution of a decree, Court orders that 
“record be consigned tothe record room and the 
attacbment be maintained,” the order means that the 
execution application is dismissed and that the 
attachment has terminated. Such application cannot 
be revived. Manu Mat», AMAR Nata Lah. 14 
Execution sale—Application for postponement of, 

refused for default—Sale confirmed— Applicant 

appearing subsequently and applying for re-opening 

-Duty of Court—Order refusing to re-open is not 

appeslable, 

An application for postponement cf confirmation 
of the execution sale was dismissed for default and 
the sale was confirmed. The applicant subsequent- 
ly re-applied for re-opening of his application, 
which the Court refused : 

Held, that the Judge would have been acting 
more considerately if when the Advocate appeared 
later he had heard him, or had cancelled his pre- 
vious order and given a subsequent opportunity 
of hearing; ' 

Held, also that no appeal was maintainable against 
the order refusing to re-open, and that no case was 
made out for interference in revision. U Po Myav. 
RiovUFREYT- Rang. 841 
———— Decree-holder purchasing property not 

conducting himself honestly but in utter dis- 

regard to the rights of previous mortgagee—~Sale 

held invalid—Civil Procedure Code (Act V of 1908), 

8. ll— Order held not final until time of appeal 

has elapsed—The matter cannot become res judi- 

cata. 

Ons L mortgaged certain property to one J 
and subsequently he mortgaged the same property 
along with some other property to K. K insti- 
tuteda suit on the foot of his mortgage, implead- 
ing J among the defendants, The Court held 
that the property should be* sold free from 
mortgage butthe sale proceeds should be deposited 
in Court for payment to J the previous mortgagee, 
and to the surplus alone, if any, would K beentitled, 
In execution of this decree, K himself purchased 
the property in question, but he neither impleaded 
J in the course of execution proceediigs nor did 
he deposit the money in Court, The sale was 
confirmed behind the back of J and the asle 
certificate, too, was issued. Subsequently J made 
ay application under s.47 read with a. 161, Civil 
Procedure Qode, alleging that K had committed 
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fraud on the executing Court. This application 
was dismissed by the executing Court, Against 
this decision, J appealed. In the meantime, the 
Official Receiver of L, the mortgagor put the pro- 
perty in question to auction and J purchased 
the equity of redemption. Thereupon K instituted 
a suit against J and others for possession of a 
past of a.house along with certain other pro- 
perty.. The same questions that were raised in 
the course of execution preceedings were once 
more raised im the regular suit.’ The Subordinate 
Judge decreed the suit Theappeal of J which had 
arisen out of the execution proceedings, came on 
for hearing and was djsmissed on the ground 
that the quéstion of the legality of the sale to 
K was res judicata, inasmuch as a judgment om 
that point Rad been pronounced against J, in 
a suit by K; by the Subordinate Judge and no 
appeal had been presented against that order till 
then though it was not barred: 

Held, that the mortgaged property could not 
be sold w&hout protecting the rights of J nor 
could & purchase it in utter disregard of the 
purden under which it rested. The sale, there- 
fore, held at the back of the previous mort- 
gagee was not valid. 

Held, also that an order is not final until the 
time of appeal has lapsed or -till the appeai has 
been finally decided. In appeal in execution the 
matter was not res judicata and that the case 
should have been disposed of on merits, JASPAT 





Rarv. Kanan Onanp Lah. 389 
-— Setting aside of. Sge Civil Procedure Code, 
1908, O. XX1, r. 89 908 


Extradition Act (XV of 1903), 8. 7—Chief Presi- 
dency Magistrate receiving warrant--He must 
obey it. 

The Qhief Presidency Magistrate to whom a 
warrant under s. 7, Extradition Act, hes been issued, 
has no optionin the matter. When he receives 
the Political Agent’s warrant, he 
in pursuance of it and to obey it. 
Marrazn 


In re. U. PovLosE 
z Mad. 502 
ss. 7,22 (3)~Rule under 3. 22 (3,—H. 4 
—Warrant issued by Political Agent under a. 7 
—Presumption as regards compliance with Rules. 
When a Political Agent issues a warrant under 
s. 7, Bxiradition Act, itis right to presume that 
he bas complied with the rules framed ‘under 
the Act in general and made an inquiry as pre- 
scribed by r. 4 in particular, before the issue. 
Inre O. Founoss MATTHEN Mad, 502 


Fraud--Defrauding party, if can be allowed to 
disclose his fraud for restling from his position. 
The defrauding party cannot be allowed to disclose 

his fraud for the purpose of resiling from his position. 

The party fuils who tirst has to allegethe fraud in 

which he participated, ALI AHMAD v, SHAMSUNNISSA 

Cat. 102 
Gift.. Sse Muhammadan Law 697 
~ DEE Transter of Property Act, 1882, s. p i 


Government gf Indla Act, 1935 (25 & 26 
Geo, V, Ch. 42), S. 205—"“JVudgment”, if tncluaes 
judgment in criminal cuses, 

-Per Guyer, O.J. and Varadachariar, J. (Sulaiman, 
J. doubting).~glue juxtaposition of the words “judg- 
ment, decree or tinal order” in s. 209, Government 
of India Act, is no doubt, suggestive of civil litiga- 
tuon; but it cannot be suid thatthe word “judgment” 
ig not comprehensive enough to include a judgmen$ 
pronounced in a criminal case; unlike s,20§ of the 
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Constitution Act, s. 205 is not in terms limited to civil 
cases. . 

Per Sulaiman, J.—The word ‘judgment’ cannot ba 
taken in its widest possible sense so ds to include , 
every order which terminates a proceeding pending 
in a High Court so far as that Oourt is concerned, 
The order of the High Court directing a re-hearing of 
the criminal appeal by the Sessions Courtis not a 
judgment within the meaning of s. 205 of the 
Government of India Act. Similarly the order of 
remand cannot be regarded asa final order within 
the meaning of s. 205 (1). Der. Horr Ram Sines v. 
EMPEROR FC 317 
s, 226 (1)—Order under s, 6, Bengal Court 

of Wé@rds Act (IK of 1879), declaring -a female as: 

disqualified proprietor, whether one concerning re- 
venue or act done in collection thereof. 

The fact that the motive of Government in insti- 
tuting and maintaining a Oourt of Wards is to safe- 
guard estates from mismanagement and consequent 
inability to pay revenue, is no justification for say- 
ing that an order of the Court of Wards declaring 
a temale a disqualified proprietor under s, 6 (a) 
is a matter concerning the revenue or an act done in 
the collection thereof, Inpomat: Devi v, BENGAL 
Court or Warps . Cal. 973 

s. 270 (1)—Sanction—Prosecution of public 
servant under ss. 409 and 477-A, Penai Code (Act - 

XLV of 1860)—Sanction of Governor, when neces- 

sary—Sanction not obtatned—Proper order— Tests 

to be applied-—Extent of protection—Trial under 

8. 409, held required no sanction but that under 

s.477-A, required. 

Where the Sessions Judge on appeal cumes to the 
Conclusion that the accused should not have been 
tried without the sanction under s. 270 (1), Govern- 
ment of India Act, the proper order tobe passed on 
this footing is not one ofacquittal but the complaint 
should be dismissed. : 

Asthe consent of the Governor, provided for in 
8, 270 (|), Government of India Act is a condition - 
precedent to the institution. of proceedings against - 
a public servant, the necessity for such consent cean» ° 
not be made to depend upon the case which the - 
accused or the defendant may put forward after the 
proceedings had been instituted, but must be deter- 
mined with reference to thenature of theallegations - 
made against the public servant, in the suit orcrimi- 
nal proceeding. < 

For the protection under s. 270 (1) theoffence should 
have been committed when an act is done in the exe- 
cution of duty or when an act purports to be dona 
in the execution of the duty. The test is not that the 
offence is capable of being committed only by a 
public servant and not by any one else, but that it is 
committed by a public servant in an act done or 
purporting to be dune in the execution of his duty, 
The section cannot be confined to only such acts as 
aredone by a public servant directly in pursuance of 
his public oflice, though in excess of the duty or 
under a mistaken belief as to the existence of such - 
duty. Iftheactcomplained of is au offence, it must 
necessarily bo not an execution, of duty, bub a+ 
dereliction of it. What 18 necessary is that the 
offence must be in respect of an act done or purported 
to be dune in execution of duty that is, in the dise 
charge of an ollicial duty, is must purport to be 
done in the official capacity with which the offender 
pretends to ba clothed at the time, that is to say, under 
the cloak of an ostensibly otticial act, though, of 
course, the offence would really amount.to a breach of 
duty, An act cannut purgom to be done in execution 
of duty unless the Offender professes to be acting in 





1 e 
Government of India Act—concld. 


pursuance of his officical duty and means to convey 
to the mind ofeanother the impression that he is go 
acting. The section is not intended to apply toacts 
done purelyin a private capacity by a public 
servant, lt must have been gstensibly done by him 
in his official capacity in execution of his duty 
Avhich would not necessarily be the case merely 
because it was done at a time when he held such 
office, nor.even necessarily because he was engaged 
in his official business at the time, 

he question whether a criminal breach of trust 
can be committed while purporting to act.in execu- 
tion of duty is not capable of being answered 
hypothetically in the abstract, without any reference 
to the actual facts of the case. The questich must 
depend on the special circumstances of each 
case, 

When a public servant simply embezzles some pro- 
perty entrusted to him and thereby commits a 
criminal breach of trust under s. 403, Penal Code, 
he isnot doing an act, nor even purports to doan 
act in execution of his duty; when he commits the 
act, he does not pretend toact in the official dis- 
charge of his duty. A case like that would not 
ordinarily fall within the scope of s. 270 (1). 

It is not right to introduce the question of good 
faith or bad faith at the stage to which sub-s, (1) of 
B. 270 relates, 

Anact is not less one done or purporting to be 
done in execution of a duty because the officer con- 
cerned does it negligently 

An offence under s. 477-A, Fenal Code, is committed 
if an officer or servant or anyone employed or acting 
in such capacity, wilfully and with intent to defraud 
falsifies any buuk or account. Thus where ıt is his 
duty to maintain a record or a register, and in 
maintaining that register he makes some entries 
which are false to his knowledge, he is certainly 
purporting to act, though not actually acting in the 
execution of his duty, because he is making certain 


entries in the register, knowing them tobe false. He - 
ie ostensibly professing to bedischarging his official . 


duty in maintaining the register, which be ie bound 
to maintain correctly. Inmaking the entries he pre- 
tends or purports to act in the execution of his duty ; 
butin point of fact he is acting indirect dereliction 
of it, For the trial of such an Offence, consent under 
B. 270-(1) is necessary. i 

[The case wassent back to the Sessions Judge for 
hearing on the merits as regards the charge under 
s, 409 of the Penal Oode; the order of acquittal passed 
by the Sessions Judge was set aside and the pro- 
ceedings under s, 477-A of the Code were quashed for 
want of jurisdiction, the consent of the Governor not 
having been obtained, and it was leftopen to the 
Sessions Judge to consider whetherit was necessary 
to order a re-vrialon the ground of possible failure of 
justice or prejudice tothe accused by reason of the 
joint trial of the two charges.| Dr. Horr Kam SINGH 
7. EMPEROR FC 317 
Grant—Crown grant— Conditions in Crown grani 

ordinary legal condiitons — Interpretation and 
« application in accordance with ordinary provisions 

of law, 

Where the conditions laid down in the grant made 
by the Crown aie ordinary legal conditions, they are 
tu be interpreted and applied in accordance with the 
ordinary provisions otlaw. Parma San v. UNITED 
Provincgs Oudh 662 
-~ Dedication—Inference of Proof of express 

grant, if necessary—Deuircatin, if cun be injerred 

from long user—Lresumption, 1f rebuttable. 

Jo order to prove dedication, it is mot legally 
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necessary that thére should be evidence of express- 


grant; dedication may be inferred from long user. 
itis of course always permissible to rebut the pre- 
sumption by evidence of the owner's intention that 
the user by the public was permissive. KUMMAN. Y. 
Susan SINGA pi Lak. 151 
Extent of—Production of original grant by 
pre-British Government ~ loam titie deed ån 
British rule not curtailing those riyhts—Original 
grant, is good evidenee of what has been granted 
by Crown—Grant of  village—Irrigation tanks, 


whether communal porambukes—T'anks within inam . 


limits, whether puss under yrant. i 

The law undoubtedly is thyt alter a cession of 
territory, the only entorcible rights in respect Lf lands 
ceded are those subsequently conferred by the grown 
by express orimplied agreement, or b¥ legislation. 
The British Government were not bound to 
recognize the revenue free grants of the previous 
Governments, thoughin practice they did recognize 
them. But when the original sanad is produced and 
the inam title deed does not curtail or lim® the right 
conferied by its terms, the original grant remains 
the best evidence of what has been granted by the 
Crown as result of the nam enquiry. | 

The Government cannot be presumed, in making 8 
grant, to include in 1t communal property, t. ê, 
what the villagers own in common. = 

Where tanks were primarily intended for irrigation 
purposes and were used as irrigation sources, the 
mere fact that the villagers sumetimes used the 


water for other purposes, such as for drinking, tor . 


bathing, or for washing cattle, does not sulice to 
create any rights of ownership in them. The true 
position in regard tu irrigation tanke is, that bhey 
do not belong to the community as such, the rights 
of irrigation appertaining as they do tothe lands 
irtigated: such rights, therefore, as the owners’ of 
these lands possess are inthe nature of easements, 
PowHUKUIOHI APPA Kao vr. SEORETARY oF STATE 

Mad. 688 


Guardians and Wards Act (Vill of 1890), 


88.4 \b) (Hj, 12, 25—Mother appointed guaratan’ 
oj minor aauyhter ajter father's acath—Appitcation | 


by her for custoay at Mulian Court where minor 
ordinarity resided with paternal relations—Mtnor 
Jound to be made over to female relative of 
respondent residing in state—Court at Muitun held 
had gurisaiction to entertuin applscation, í 


To place a iestricted meaning on the words “for : 


the time bemg ordinarily resides" ins. 4 (5) (b), 
Guardians and Wards Act so as to interpret them 
to mean where the minor actually is at the time 
of the application, would be tantamount to render- 
ing yugutury sll the provisions of the Guardians 
and Waids Act, and to making the law helpless 
against the machination of recaluitrant persons who 
do not piopuse to part with the minor in favour of 
the appuinted guardian, ‘his is especially so in 
the Punjab where tle British Indian States aie 80 
would be able to 
hous ihe authority of tne highest Trivunal of the 
lang by merely waiking with the minor mio 2 
neighbuurivg State. 
sent at the ume ufthe order appulnting the guaraian 
and not physically handed over tothe guardian at 
the time of his appumtment, there would be no pro- 
vision of law to enable the Court kuedu 50 alter- 
wards. ` g : 
‘the mother after her husbund's death Wwas“ap- 
pointed guardian of the person of her minor daughter. 
Subeequentiy the mother made an application under 
ss. 1g U) and ző for her custody to the Court at 


sturther if a minor is not pre-- 
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Multan where the minor ordinarily tesided with 
` her paternal family. After the death of the father, 
‘the minor was made over to the custody of a female 
relative residing in a state with the consent and 
eonnivance of the respondents. It was argued for 
réspondents that the minor wasresiding for the time 
being in the state and so the Court at Multan had 
noe jirisdiction to entertain the application : 
* Held, that the custody of the minor was with the 
respondents; and although for their own convenience 
or to serve their own purpos8 they had made her over 
to a female relative of theirs who resided in the state, 
the minor was still under the control of the respon- 
dents and could be recalled at any time they like. The 
minor's reajdence in tle state was incidental and 
‘temporary and that her permanent residence was 
at thë housse wherefrom she was removed by the 
respondents with the reprehensible object of evading 
"the law and nullifyingethe orders of the Courts in 
British India. Consequently the Court at Multan 
had jurisdiction to entertain the application made 
to it unde s. 12 (Land s. 25, Guardians and Warda 
Act, and could call upon the respondents to produce 
the minor before itso that she could be made over 
to her mother who had been appointed guardian. 
Nazır Bream v. GHhULAM Qapire Kuan Lah. 206 


—$,12—Applicability of s. 12, if barred till 
minor is actually made over. 

So long as the custody of a minor is not actually 
made over to the guardian, the proceedings do not 
terminate and the applicability of 5.12, Guardians 
and Wards Act, is not barred though the certificate 
of guardianship may have been issued. Nazir 
BEGAM v. GHULAM QADIR Kuan Lah. 206 


Highway —Religious procession— Right to conduct, 
with “appropriate observances" ~ through public 
streets — It should not interfere with ordinary use 
of street by public—What constitutes “appropriate 
observance,” is question of fact — Suit for enforce- 
ment of such right, if maintainable against persons 
interfering .with it—Right is subject to lawful 
directions issued by executive authorities for 
matntenance of peace and regulation of traffic. 
In India there is a right to conduct a religious 

Procession with its “appropriate observances” through 

a public street provided it does not interfere with the 

ordinary use of the atreet by the public, and a civil 

suit for the enforcement of the right is maintainable 
against those who interfere with the religious protes- 
‘ sion or its “appropriate observances”. This right is, 
however, subject to lawful directions issued by exe- 
cutive authorities for the maintenance of pease and 
for the regulation of traffic. Any community has the 
right to conduct 8 religious procession with itd ap- 
propriate observances along a public highwayeand 
this right does not depend on the proof of any custom 
or long-established practice. What constitutes an 
appropriate observance" with reference: to a parti- 
cular religious procession is necessarily a question 
of fact and the answer to the question must depend 
on the proved facts and circumstances of each parti- 
cular case. In deciding the question particular 

regard must be had to the practice prevailing in a 

particular localéty, and it is impossible to lay down 

an inflexible rule of universal application. This isa 

question of fact and a number of circumstances will 
- afford an answer to the question, one of such circum- 
stances being the length of time during which the 
particular ‘observancé has been adhered to, and an- 
othe’ being if it is appropriate by reason of the 
advance of time necessitating amenities which were 
unknown before. If the observance in question in 
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the form in which Îr is attempted to be enforced is 

anintegral and essential part of the religious pro- 

cession, the answer would be that the observance is 

an appropriate one, Faryaz Husain v. MUNIOIPAL 

Boarp, AMRovA ` All. 964 

Hindu Law—Adoptjon — Bombay School—Legiti- 
mate son born after adoption—Share of adopted sop 
in father’s property. 

Io Western India both in the Districts governed 
by the Mitakshara and those specially under the 
authority of the Vyavahara Mayukha, the right of 
the adopted son, where there is one legitimate son 
born after the adoption, extends only to a fifth share 
of the father’s estate on the principle that the 
adopted son takes a fourth of the legitimate son's 
share.” Saugscoupa NINGAPPA PATIL 9, SHIDDANGOUDA 
NINGAPPAL PATIL Bom 803 FB 
———— Evidence of giving and taking— 

Evidence that boy was present when Sub-Registrar 

put to his father and the widow questions about 

execution of deed, whether sufficcent. 

Theevidence that the boy who was alleged to be 
adopted was present at the time when the Sub-Registrar 
put to his father and tothe widow who adopted the 
boy the questions whether they had executed the deed 
of adoption is sufficient to prove a giving and 
taking. BirapH MAL v, PRABHABATI KUNWAR 
PC 311 
Ailenation—Father— Mortgage by father of 

joint family property—Son born subsequently, if 

can challenge tts validity. 

A son born after an alienation of the joint family 
property by father can only acquire an interest in 
the property which exists on the date of his birth. 
If a property has already been alienated in part or 
in whole, he cimnot succeed to the part alienated 
but can have an interest in that property only to 
the extent to which it exists Inthe case of a 
lease, for instanca, for 999 years, the after- 
boro son can only succeed tothe remainder. In the 
case of a mortgage the after-born son can only succeed 
to the equity of redemption; but in either case he 
cannot challenge the transfer to the extent to 
which it has already been made. A son therefore 
burn after creation of 8 mortgage by the father 
cannot challenge the validity of the mortgage. APURBA 
KRISANA MITRA v. SUBAANAND OuotDaval Pat. 638 
aes Widow— Power of — Whether can 

partition family estate by assigning shares to 

strangers, so as to bind reverstoners, 

A Hindu widow holding co-parcenary property 
in the capacity of a widow can make an agreement 
as a family settlement for a period of her life-time 
but she cannot bind the reversivners by the parti- 
tion of the estate assigning shares to strangers, 
Har Narain SINGH Nann Ram SINGH AU 33 
Damdupat —Fresh bond pussed by dedtor 

for aggregate amount of principal and interest due 

under old bond—Principal for purpose of damdupat. 

The rule of damdupat does not forbid the conver- 
sion, by subsequent agreement between the debtor and 
the creditor, of the interest in arrear into capital. 
Therefore when a fresh bond is passed by the debtor 
forthe aggregate amount of the, principal and in-- 
terest due under the old bond, the principal for the 
purpose of the rule of damdupat is the amount of the 














fresh bond. TrKampas MATHRADAS v. KALIANJI 
GoRDHANDAS Be agate Sind 596 
Debts —Father—Son's liability. SEE AwArd 

512 


- Father—Son's liability—Father sued 
in personal capacity—Execution of decree agsinst 
son's share in joint family property. 
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A decree passed against the fatherin a joint 
Hindu family, can be executed against the son’sshara 
in the family Property even if the father was sued in 

_ his personal expacity and not as a manager or as 

‘representing ‘the family. Ramnata v. MOHANLAL 

Rap. AKISAN MARWADI . Nag. 106 

Debts— Legal necessity—Absence of proof of 
legal necessity justifying high rate or compound 
interest—Court, if can reduce rate. 

Where a debt has been contracted by the members 
of a joint Hindu family, in the absence of proof of 
legal necessity justifying higher rate, or compound 
interest, the Court is entitled to reduce the rate of 
interest to simple one, Sayam LAL v, LAKSLMI NARAIN 
All. 612 
———— Famlly arrangement — Reversioner— 

Compromise in the nature of family arrangement 

entered into by widow for benefit of estate— 

Whether binding on reversioners not parties to tt. 

Compromise in the nature of family arrangements 
which amount to bona fide settlement of disputes 
in respect ofthe estate, or compromise entered 
into by the widow bona fide for the benefit of the 
estate, may bind the reversioners, eventhough they 
were not parties thercto. They are deemed to be 
alienations induced by necessity or as beingina 
parallel position thereto. Similarly a compromise 
o£ a claim made by the next reversionerin respect 
of the estate, if it amounts to a family settlement 
which is prudent and reasonable, is binding on 
the whole body of reversioners. MANMATHA NATA SEIT 
9. GoBINDALALL SEIT Cal, 414 
en Suit by reversioner, declaratory in 

nature, to challenge gift by limited owner— 

Compromise and famtly arrangement—Such family 

arrangement, tf binding on other reversioners, 

Family arrangement can be arrived at binding on 
the reversioner in a suit which is only declaratory to 
set aside or challenge a certain gift, Much depends 
on the cireumstances of each case. : 

A Hindu died leaving behind him his mother, 

sister and two cousins who were the then reversioners. 
The mother gifted the property to the sister. The 
two cousins instituted a suit for declaration challeng- 
ing the gift. The parties then arrived at a compro- 
mise whereby the cousins, the sister and the mother 
‘each got one-third share in the property. It was 
after this that the Hindu Law of Inheritance 
(Amendment) Act II of 1929 came into force. The 
sister thus got a share in the property of her brother 
at a time when she would not have been entitled-to it. 
After the Act tke sister's son, who was recognized 
as heir, instituted a suit to set aside the com- 
promise: 

Held, that a comprcmise entered into at that time, 
which was obviously bona fide by persons whose bona 
fides had not been challenged by all the then probable 
heirs, should be considered binding on the present 
plaintiff. It was an act of prudence on their part, 
for, it secured a half-share of the property to the sister 
originally with subsequent descent tothe plaintiff 
himself. Nobody at that time could have contemplat- 
ed that Act 11 of 1929 would make the plaintiff a 

- negrer heir than éhe collaterals In these circum- 
stances, such a ccmpromise might well be described 
asa family settlement or arrangement, and as such, 
binding on the reversioneis. MADAN Lau v. Diwan 
UHAND ii Lah. 135 
ma Impartible estate—Succeasion — Natural 





son born to holder of watan property after adoption. 


of son by him— Natural born son, whether entitled 
to succeed -to Watan property .9 exclusion of 
adopted son.. s - 


. 
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An adoptéd son cannot succeed to an impartible 
estate when there isa natural born son. i 

Where a natural son is born to a person holding 
a patilki waian which is impartible estate, after 
such person has adopted a son, the natural bom 
son would be’ entitled Lo the honour of primogeni- 
ture and precedence, the udopted son beinge consi- 
dered as.a younger brother. The natural aftef-porn 
son is therefore entitled to succeed to the watin 
property to the exclusion of the adopted son. 
SAHEBG0OUDA NinaapeL PATIL v., SyIDDANGOUDA 
NINGAPPA TATIL Bom. 803 FB 


——— Joint family — Alienation — Mortgage by 
manager for family business — Whether binding on 
amily. a 
espe NG raised for the purpose of family busi- 
ness by the manager of the joint family*is binding on 
the family, O. KRISHNAVENI Amma v. P. S. SUBRAH- 
MANYAM CnrETTY Mad 922 
— Contract by manager — Ratification 
—Manager mortgaging family property not for 
benefit of family—Other brothers by? agreement 
admitting debt— Agreement not communicated to 
mortgagee —Mortgage, if ratified by other brothers 

—Contract —Ratifiation. 

‘There can be no ratification of a contract unless 
it is communicated to the other side or that subse- 
quent actions show an approbation of the contract, 

Whre, therefore, a manager of a joint Hindu family 
raises a loan on a mortgage, which is not for the 
benefit of the family. and by a subsequent agreement 
between the brothers who were members of the 
family, the debt is admitted by them but the 
agreement is not communicated to the mortgagee, 
the agreement does not amount to a ratification of 
the mortgage debt by the other brothers. GANPATRAO 
v. IsHWARSING Nag. 559 


Daughter married to ghar jamai— 
Her husband and sons become members of joint 
family — Joint family business, including such 
members—-Business, if still joint business. 

A Hindu joint family, even one coming under 
the Bengal School, consists of a wider gyoup than 
the co-parceners, 4. e., sharers. The wives of the 
co-parceners, the unmarried daughters, the sons and 
grandsons of a Dayabhaga family when the father 
or grandfather is living, and the other membeis 
who have a claim on the family funds for mainten- 
ance would, accordingly, be regarded as members 
of the joint family. The common mess, the common” 
worship, the common residence, coupled with ties of 
blood and introductions into the family by marriage 
and adoption, makethem members of a joint Hindu 
famtly Normally,a daughter by marriage goes out 
of the family, but the case is entirely different when 
she ismarriedto a ghar-jamat. She not only com- 
tinues to be a member of her father's family, but 
she introduces into that family others who, in 
normal oircumstancss, would not be regarded as 
members of the family, namely her husband and 
her sons. vice 6 NG f 

It would, be straining too much if it is 
held thatthe business is not to be regarded as a 
joint family business simply because itis not con- 
fined tothe heirs of the founder on his death, but 
jncluded his daughter who, was a continuing mem- 
ber of his family, or his ghar-jamat ewho by mar-- 
riage, was introduced into the family. Such a 
narrow interpretation should nôt be applied in con- 
sidering what constituted a “Hindu joint family 
business.” lt would satisfy every legitimate test, if 
the ‘business is: confined. to the members of the 
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family, meaning thereby not merely the co-sharers 
but including dependent members and relatjons who 
are de facto membersof the family, and if the 
proceeds, like the proceeds of all joint family property, 
*are utilized and made available for the maintenance 
and other legitimate expenses of the family. NIBARAN 

Cuanpra SHAHA v, Lair Menan BRINDABAN SHAHA 

. . Cal. 717 
*__—Jolnt family=Alienation— Legal necessity — 

Property yielding decent income—Small amount to 

pay land revenue raised’on mortgage—Alienation 

whether for benefit of family. 

It is. impogsible to give a precire definition of the 
expression “benefit of the estate" applicable to all 
eases, It ¿must corfSequently follow that whether 
ornot a particular transaction is beneficial will 
depefid onéhe particular circumstances of ‘each 
case. The purpose of aloanmay be necessary; yet 
the debt may not be necessary if the property was 
yielding, decent income; the alienation would be 
much less necessary ifthe amount is so small that 
jt could ehave been raised on personal security. 
Where, therefore, a family property yielding a 
decent income is mortgaged by the manager for 
paying off arrears of land revenue, the alienation 
cannot be said to be for the benefit of the family. 
GANPATRAO V, IsuWARSING Nag. 559 


——— Trade—Manager entering into 
partnership with stranger Yor carrying on same 
business—Liabitity ef members for debrs binding on 
manager. 

A contract of partnership by a manager of a joint 
Hindu family does not ipso fact» make the other 
members of the family partners. But where a 
manager of a trading family enters intoa partner- 
ship with the strangers for the purpose of cariy- 
ing on thesame kind of business, the members of 
the family, minor or otherwise, become liable to the 
extent of their interest in the family property, for 
the debts binding onthe manager in the partner- 
ship business. Where the member happensto be 
a son of the manager he is liable also under the 
pious obligation rule. A. N. OHoCKALINGAM (EETTIAR 
v. V. T. 8. P. MuTEUKARUPPAN Mad 148 


~——— Marriage—Forms of—Brahma— Esseniials 

-— Asura form—Marriages in Madras Presidency— 

Presumption as to their form — Customury 

presents, whether bride price—Such custom, if has 

force of law. 

The essence of the brahma form of marriage is 
the gift of the bride without receiving any consi- 
deration therefor to the bridegroom in marriage; 
and when along with the bride jewels are also 
given, itis obvious that the marriage must be 
regarded as one in the brahna form. It ise well- 
known fact that, whatever the custom is tbe bride- 
groom and his people also spend a considerable 
sum of money in respect of the marriage whenever 
they can afford it. Such expenditure obviously 
does not convert the marriage which is othe: wise 
in the brahma dorm into one which is in the asura 
ioum Where the bride is given in exchange for 
wealth, the mariage is considered to be in the 
asura form. ¢ 

So far as the Madras Presidency is concern- 
ed, all merriages among Hindus are presumed to be 
in the: bmhma form unless it is proved that they 
were in tħe asura form; in other words, it is in- 
cumbent on the party who alleges that a particular 
marriage was in the asura furm to prove that bride 
price was paid in respect of the marrjage by the 
bridegroom or his people’ to the bride's father.” The 
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customary presents would not necessarily amount 
to a payment of bride price, So also the fact that 
the marriage expenses were entirely met by the 
bridegroom or the fact that the marriage takes place 
at the bridegroom's house according to usage pre- 
vailing in the castg, will not convert marriage 
which is otherwise in brahma form into one in 
asura form. A custom of this kind cannot be re- 
garded as having any effect on the nature of any 
particular marriage. It has really no bearing on 
the question of law »s to whether a paiticular 
Marriage is in the brahma or inthe asura form. A 
custom regarding the expenses of marriages is not 
necessarily a custom which has the force of ‘law, 
SIVANAGALINGAM PiILLAI v, K. K. AMBALAVANA PILLAI 
Mad. 858 
—-— Marrlage—Form of marriage—Presumption 

—Taint implicit in unapproved form attaches even 

to widow's marrtige if marriage contract discloses it, 

Whena marriage has taken place according to the 
Hindu Law the presumption is that it has taken 
place jn an approved and not unapproved form, 

The sacramental idea attenling marriage among 
Hindus would apply with equal force to a widow's 
marriage. There is no presumption that the eight 
recognized forms of marriage have been intended to 
apply to the marriage of a maiden, The taint, im- 
plicit in the unapproved form does not attach so much 
to the ceremony as to the contract itself, Therefore 
there is uo reason for holding that it cannot attach 
to natra or widows marriage if the marriage contract 
discloses it. Jotigam DALSUK RAM v. Bat DIWALI 

: Bom. 995 
- Payment at time of marriage ~= 

Contract between grown-up people—Presumption. 

In dealing with the question of payment made at 
the time of marriage, it is fair to assume that a con- 
tract between fully grown-up people would naturally 
be brought about by freedem of action und choice 
and with the fullest consciousness of their own in- 
terest, JOTIRAM DALSUKaRAM v. Bar DIWALI 

Bom. 995 

Partition- Burden of proof—Two brothers 

living jointly with father and continuing to be so 
some years after father's death— Presumption. 

Wherein a joint Hindu family two brothers were 
joint in food, worship and estate with their father till 
his death and continued to be so for some years after- 
wards, there is a strong presumption that they con- 
tinued joint tillthe death of one of them and the 
burden lies heavily upon the person contending the 
contrary to establish a separation or partition. 
TIKAMDAS MATHRADAS v. KALIANJI GORDHANDAS 

Sind 596 

— —Deeree in partition suit, how far 

evidence to show separation of all or some members 
of famtly—Suit for partition by two brothers 
against rest two brothers R and D claiming half 
share —D lunatic represented by his wife as 
guardian ad litem—No demand for partition aa . 
between R and D —Subsequent to preliminary but 
before final decree D's wife claiming separate share 
forD—Oourt granting itin final decree—High 
Court setting aside order in appeal— During 
pendency of appeal, D dying—Subsequent to final 
decree, k and D actiny as separate and ceasing to 
live jointly—Widow s cceeding in recording her 
name in rerenue records—Suit by R to determine 
whether D died divided—D held died divided? 

Ina partition suit between the brothers where one 
of the brothers after passing of the preliminary decree 
declares his intention to separate, it is not. right to 
say that because he did not get an allotment in 
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-severalty by the final decree, he remained joint in 
status. The gap between preliminary and final 
decree is not sekdom of considerable duration and the 
ordinary right ofa co-parcener to effect a separation 
of his estate, interest or title—as distinct from a 
Bartitién by metes and bounds—by a proper declara- 
tion of his desire to sever, is not abrogated by the 
-Mere fact that he has not claimed to exercise it prior 
to the preliminary decree. Again while the decrees 
in a partition suitis the only evidence of what was 
decreed, it is not uncommon for the Court, in passing 
.& partition decree, to concern itself only with the 
division of the property into lots and the allocation 
of these lots to individual members or groups of 
-members. A division by metes and bounds and 
allotment in severalty implies a separation of ‘state 
or interest; and a decree may contain directions 
„which operate a severance of estate without any 
corresponding division by metes and bounds. But 
it is another matter altogether to say that ifand in so 
„far as the decree does not containsomething to sever 
_the estate, title and interest of plaintiffs or defendants 
inter se, they .must be conclusively taken to have 
.remgined united. As adecreeis not a necessary Con- 
_dition of'separation in interest, the proposition is by 
no means axiomatic and requires careful examina- 
tion, : 

A joint Hindu family consisted of four brothers. 
.Two of them sued the other two, R and D, for partition 
asking fcr allotment and separate possession ofa 
one-half share, Atthat time D was a lunatic. His 
wifewas appointed his guardian adlitem. Both 
Rand D filed written statements but neither plead- 
ing contained a demand for partition as between 
themselves. A very few days aftera preliminary 
-decree was pronounced D’s guardian ad litem pre- 
‘sented a petition to the Court praying that his 
share—iz., one-fuurth—should be separated and 
stating that‘ there is an apprehénsion of loss in 
future if the said share is allowed to remain joint.” 
His thee brothers. objected, but the Court granted 
her application and in the final decree for partition 
.& gne-foarth share was allotted in severalty to D. 
„From this decree R appealed to the High Court. 
Before the appeal.was heard, D died leaving him 
surviving his widow. The widow having been brought 
on the record of the appeal in his stead, the High 
Court allowed the appeal, holding that after the 
preliminary decree the Judge was not competent to 
entertain an application that U's share should be 
separated. Between the date of the fical decree and 
the decision of the High Court in appeul, the two 
branches of R and D acted as though they were 
separate in interest and intitle. They ceased to live 
jointly and acted as divided membe:s in matters con- 
nected with marriages and funerals The widow, 
however, having in the meantime succeeded befure 
the Revenue Court in obtaining an order for entry 
ofher name,in the revenue records, R brought a 
suit against her to determine whether D died divided 
or undivided from R : 

_ Held, that D died separated from Rand others, 
Ram NARAIN SAHU v Maxana PC 929 
- Partition—J{other's share in gpartition— 

Value of stridhan, if should be deducted— Property 

inherited by her from parents, if should be 
- deducted. 

In a joint Hindu family a mother cannot compel a 
partition so long as the sons remain united. But ifa 
-pæ tition, takes place between the sons, she is entitled 
.to-a share equa) to that of ason in the co-parcenary 
property. Sheis also entitled to a similar share on a 
„partition between the sons and the purchaser ofthe 
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interest of one or more of them. If the mother has 
received stridkan from her husband or father-in-law, 
its value should be deducted from hershare. Butno 
deduction can be made from her share of property 
inherited by her from her parents, which is not 
stridhan received from her husband or father-in« 
law, Tikampas MATHRADAS v. KALTANJI GORD: ANDAS 

i Sind S96 
Partition —Proof of partition—Principlese 

Partition is a severance of joint status, and as such, 
it is a matter of indivédual volition. All that is 
necessary therefore to constitute a “partition isa 
definite and unequivocal indication of his intention 
by a member of a joint family to separate himself 
from the family and enjoy bis share in severalty, 
It is immaterial in such a case whether the other 
metfibers assent. . 

Where there is no document indicafing the in- 
tention to separate and to hold property hitherto held 
jointly, indefinite shares as separate owners, the 
question as to whether there had been a separation 
between particular members of the family isa pure 
question cf£fact to be determined on a consideration 
of the entire evidence in the case, the circumstances 
and the conduct of the parties. Except in the case 
where a partition is evidenced by a deed of partition 
or relinquisbment, pure and simple, it cannot be 
held, that this actor that act in the abstract by this 
orthat member of a joint Hindu family effects a 
severance of the family-tie and amounts toa partition, 
Trxaupas MATHRADAS Ve KALIANJI GorpDHANDAS 

: Sind 596 

en Suit by minor for partition —1f can 

sue, when circumstances are suchas would render 
it for his benefit. 

Where asuitis brought on behalf of a minor co- 
parcener for partition, the Court should not passa 
decree for partition, unless the partition is likely 
to be for the benefit of the minor by advancing hia 
ioterests*ur protecting them from dangers, The view 
that a minor can sue for partition only in cases of 
waste is no longer tenable, 
a minor can suefor partition not only in a case of 
waste, but also where the circumstances are such as 
would render it for his benefit that his‘share be 
divided off and secured. Tikampas MATHRADAS v. 
KALIANJI GORBDHANDAS Sina 596 
aana Suit for—Consent decree—Terms not 

carried into effect—Joint status, if continues, 

In a partition suit between members of a joint 
Hindu family, a decree passed by consent does not put 
an end to the joint status, when the terms of the 
decree are never rarried into effect and the members 
of the family continue to live together and regard 
themsejves, as still being joint having abandoned 
their iptention to separate. A N. OnocKaLINGam 
ObEITIAR v. V. T. Sp. MUTHUKARUPPAN CHETTIAR 

Mad. 148 
—~——— Rellgious endowment — Ceremonies of 

sankalp una samarpan, if essential—Intention to 

divest and formal divesting—Held that there was 

valid dedication. z 

According to the Hindu Law as administe:ed in 
British India, the formal religious ceremonies of 
sankalp and samarpan, though ordinarily performed 
among the orthodox Hindus are not essential for the 
creation of a valid endowment for religious p ur- 
poses. So long as there is a clear and upequivocal 
manifestation of intention to create a tryst of this 
description, and there is a formal divesting of the 
ownership in the property on the part of the doner 
and vesting of the same in another or even in the 
donar himself as a trustee, that is to say, so long as 


. 
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there is ‘a clear change in the tenure of the prop- 
erty with the intention onthe part of the donor to 
devote it to religious or public purposes, dedica- 
tion thereof must be deemed to becompiete. The 
evidence of divestiture may be contemporaneous and 
the subsequent acts and conduct of thedonor are 
irrelevant and cannot re-invest him. 

‘Held, after considering all the circumstances that 
it could not be urged that the house was not wakf 
or that the dedication waspad in the eye of the 
law on account of its being indefinite and vague. 
Hence the using by the son of the dedicator of a 
part of*the house as his own residence and allowing 
the other portion to bg used as girl's school was 

-, Counter to the wishes of the settlor and was thus a 
breach of trust. Jar Dayar v. Ram SARAN DAs e 

bg Lah, 493 

~- Reversioners —Suit by one in representative 

capacity-~Decree, if* binds all reverstoners— Res 
judicata. 

A decree passed in a representutive suit by one 
or more Of the reversioners, on behalf of and in 
the interest of all the reversioners, for the pro- 
tection of the estate from injury or to prevent 
wrongful alienation, operates as res judicatu and 
binds the whole body of reversioners. Such suits 
are allowed upon the principle that a reversionary 
heir busa right to demand thatthe estate be kept 
free from waste and free from danger during 
its enjoyment by the widow, and may appeal tu 
the Court for the conservation and just admunist- 
ration of the property. He does so in a repre-. 
sentative capacity so that the corpus may pass 
unimpaired to those entitled to the reversion und 
the operation is jugtitied by the consideration of 
keeping the estate intact for the person to whom, 
as reversioner, it shall ultimately and at the proper 
time be determined that the estate shall go. MaNMaTHA 
Nata BEIT v. GoBINDALALL SEIT Cal. 414 


Succession—Stridhan—Mayukha — Woman 
married in undpproved form dying without issues 
~Successionto her technical stridhan—Her srster 
is postponed to brother's son. . 
Under the Mayukha the form of the marriage 

affects the devolution of the stridhan ofan issue- 

less woman. < . 
Where a woman married in an unapproved form of 

marriage dies without leaving any issue, then in the 

matter of succession to her technical stridhan ac- 
cording to Vyavahar Mayukha, her sister 1s postponed 
to her brother's soa JOTIRAM DALBUKHBAN v. Bat 

DIWALI Bom. 995 

~m — SUrrender—Essenttals. 

A surrender by a Hindu widow must be of 
her whole interest inthe whole estate in favour 
of the next reversioner if oniy one, or all next 
reversioneis, if more than ore, at the time of 
alienation. Jt must be a bona fide surrender, 
and not a device tv divide the estate withthe 
reversioner or 1eversioners. A sale ofthe estate 
for consideration cannot be regarded as a sur- 
render. buch a surrender in Hindu Law is founued 
upon the priuciple of thecffacement of the widow, 
as if by her evuluntasy act she had brought abut 





her own death andso accelerated the succession 
of the next reversiouers. ManwatT.a Nata SEIT v, 
GoBINDALARL SEIT Cal. 414 


-Widow—AJienation—Alienation by ker n 
yavour 0] member—outt by consenting reversioner 
bo set darue convey auce—Consent decree— Conveyance 
auceplea Gx valid andcersuin land yen to 
reversioner—Reversioner dying—His sons taking 
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possession of land given to their father under 

consent decree—After widow's death thay filing 

suit to set aside alienarion— Whether prevented by 
estoppel—Value of their father's consens. 

A Hindu widow transferred her interest in the 
estate of her deceased husband to a member of 
the family with the concurrance of the nex- 
yeversioner. The said reversioner subsequently 
“brought a suit fo set aside the conveyance but the 
suit ended in a compromise and a consent dec- 
ree was passed by which it was agreed that 
the reversioner should take some land und the 
conveyance by the widow should be accepted as 
valid. On thedeath of the reversioner but before 
the death of the widow the sons of the 
reversioner took possession of the land granted to 
their father under the consent decree On the 
widow's death the sons who were the actual re- - 
versioners instituted a suit as heirs ofthe last 
full owner to recover the property alienated by 
the deceased widow: 

Held, that the actual reversioners were not 
prevented by estoppel or ratificition or acquies- 
cence or otherwise from challenging the validity 
of the alienation: 

Held, als» that under the circumstances the 
consent ofthe reversioner had lost its probative 
value. Manmatca Natta SBIT v. GOBINDALALL SEIT i 

Cal, 414 
—— Lease executed by widow —Contention 
that it was neither prudent nor for benefit of estate 
makes it only voidable at option of reversioners 
én death of widow—On death of widow reversioners 
accepting rent from lessee for some yeara and then 
dispossessing lessee—Suit by lessee for mesne profits 
from date of dispossession to termination of lease 
on ground that reversioners specifizally affirmed 
lease—Case that there was affirmation by conduct 
ts consistent wiih and ts implicit in claim— Held, 
that reversioners affirmed lease by conduct. 

Thecontention thatthe lease executed by a widow, 
a purdanashin lady, was neither prudent nor forthe ` 
benetit of the estate would not avoid the lease but ' 
merely make it voidable at the option of the rever- 
sioners on the determination of the life-interest, 

A Hindu widow granted a lease of certain land 
for a certain period. After the death of the widow 
the reversioners accepted the rent fixed by the 
lease for some years and then dispossessed the 
lessees, The lessees brought a suit for mesne profits 
from date of dispussession until termination of 
lease ‘They alleged that the lease was prudent 
and beneficial to the estate and binding on rever- ' 
gi0ners and also that the lease was ratified or speci- . 
tically affirmed by the reversioners after the death 
of the widow : 

Held, that the evidence sufficiently established 
that the defendants were content to treat the lease 
as binding upou them and to receivethe rent due 
under it. There was an affirmation of tenancy by 
conduct. Such a case of affirmation by conduct was 
not inconsistent with the contention of the plaintiff 
and was implicit in the claim. JUGAL KIS,.0ORE NARAIN 
Sincu p. CHARU UHANDHA SUR ° P C 341 
Nature of widuw's estute and her 

power in Bengal. 

in bengal, the estate of a Hindu widow is 
a limited or restricted estate. The interest gf the 
heir of the laet full owner, called the reversioner, 
who would be entitled to succeed to the estate 
on the death of the widow if he be then living, 
is un expectant, nob vested interest, 8 spes suc- 
cessionis or mere chance’of succession within the 
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meaning of s,6,Transferof Property Act, of 1882, 
therefore, it cannot be transferred, nor ean it be 
relinquished. A” Hindu widow is not a tenant for 
life, but is owner of the property inherited by 
her, subject to certain restrictions on alienations 
and to‘devolution of the estate at her death 
upon the next heir of the last full owner. She 
has absolute power of disposal over the income 
ofthe property during her life. But a valid 
transfer by her of the corpus of immovable pro- 
perty so inherited, that is to say a transfer not 
liable to be get aside at the instance.of an actual 
Yeversioner, can be made only where it can be 
shown that (a) there was legal necesgity or b) 
the alienee after enquiry honestly believed sthat 
there was necessity or (c)there was such consent 
of:the next reversioners as would raise a pre- 
sumption that the transaction was proper one, Such 
consent must be of such reversioners as may fairly 
be expected to be interésted to dispute the trans- 
action, or ‘d) there was a surrender of her whole 
interest inthe wholeestate tothe next reversion- 
ers, or a transfer of the whole estate to 8 stranger 


with the consent of the next reversioners. MANMATHA 
Nars SEIT v. GOBINDALALL SEIT Cal. 414 
Impartible estate. See Hindu Law 803 


Income-tax—Banking concern dealing with secur- 
tied and sharesas part of business—Selling of some 
of securities.and sharesand profits earned—Profit 
‘held trading profits and taxable—Net interest 
received from vendees of securities on de die in diem 
basis'held also taxable. 5 
In every case that arises, it is to be determined on 

its own facts whether the investment was a part of 

the ordinary businees of the investor or otherwise, 
and in this matter the finding of fact arrived at by 
the Income-tax Authorities is conclusive unless it 

2 pone that that finding was based on no matė- 

rial, pp 

A banking ċoncern sold some securities and shares 

and earned profits. The Incometax Authorities found 

that though these profits were utilized in increasing 


the reserve fund, they were trading profits as the 


asseadee (the Bank) had been dealing in securities and 
shares á part of his business’ for several years: 

Held,’ that on going through the two balance- 
sheets put in by the assessee as also the auditor's 
note, and taking into consideration the fact that the 
assessee held securities worth more than 30 lacs as 
part of its circulating capital and that the securi- 
ties which were sold were not ear-marked, it was 
difficult to say that the opinion of the Income-tax 
Authorities was based on no material. It was true 
that the profits had nct been utilizedin the revenue 
account did that they had been carried to the 
reserve capital en bloc, but that circumstance was 
quite consistent with the finding of the Income-tax 
Authorities that they were trading profits. In thie 
view of the casethe income derived by the assessce 
could, on no acéount, be deemed to be casual. The 
amount of profits was, therefore, taxable. 

Held, also that the net interest received from 
vendees of securities pn de die in diem basis was 
taxable. PUNJAB Oo-opEraTivE BANK, LTD, AMRITSAR 
v. COMMISSIONER OF I NCOME-TAX, LA_oRE Lah, 468 


Income Tax Act (Xl of 1922), s. 2 (IN). Suz 
Income Tax Act, 1922,°s 26-A 332 
Ux), | CHD, 66 :5)— 


Ss. 10 (2), cls. (D, 
Agreement between company kaving lease of cotton 
ginning factory and assessee, for ginning assessee's 
cotton — Assesser agreeing to pay ginning charges 
wand certain share in nèt Pr ofits—Company not 
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income Tax Act—confd. = 
responsible in event of loss—Share of net profits 
paid to company, if can be deducted either under 

el. (i) or cl. (ix). 

The company took on lease a cotton ginning factory 
and the agsessee entered into an agreement with the ke 
company for the ginning ofhiseotton. It was stipulat- 
ed between them that besides the ginning chatges, 
which were: fixed in the agreement, the companye 


‘would be entitled to one-third of the net profits 


calculated, after deducting, certain charges, Incase 
of loss no sum was to be paid to the company nor 
was the company linble to any contribution on that 
account, In the accounting year the assesses piid to 
the company Rs, 68,000 odd towards ginning charges 
and in addition Rs. 22,429 wre paid te it which 
represented one-third of the net profits earned by the 
assesses after making the necessary deducti®n specified 
in the agreement. It was the latter sum which the. 
assessee claimed tv deduct fit his total income 
on the ground that it was covered by cl. (é) or cl (iz) 
of sub-s. (2) of s 10, Income Tax Act : 

Held, that had the sum in dispute beef rent, it 
could easily have been so expressed in the agreement 
entered into between the assessee and the company. 
This, however, was not done nor coulda fluctuating 
item like this be treated as rent within the meaning 
of cl. (1). 

Held, also that the profits were to be paid to the 
company after they were earned, and as such, they 
could not in any way be treated as an expenditure 
which the assessee had to incur for earning them, 
Gort Nats Vir BHAN v COMMISSIONER oF Incoms-rax, 
PounsaB, Norra-West Frontier & DeLHI Provinoss, 
LAHORE Lah. 462 


s. 10 (2), Proviso (a)—Deduction in respect 
of depreciation of machinery, when it is worked 
by lessee, if can be allowed, 

A deduction-should be ‘allowed in respect of de- 
preciation of machinery in the assessee’s mill even 
if it had been worked by the lessee and not by the 
owner. But the assessee must give the particulars 
required by Proviso (a) of s. 10 (2), Income Tax Act, 
or he would not be in a position to claim the deduc- 
tion, Pr. AL, M. Moruoxarvpean O.xttrar v. 
COMMISSIONER OF IncomE-Tax, MADRAS Mad. 97886 | 
———8.13. Sre Income Tux Act,.1922, s, 23 (3) 

514 SB 


$8.13 10 (2), Proviso (a) ~ Method of 
accounting not appeating to Income-tax Officer— 

Books, if can be rejected—Business at headquarter 

in British India—Assessment of—Books relating ` 

to it, if can be rejected because they do not relate 
to foreign business. - 

Sectiĝn 13, Income Tax Act, relates only to the 
methodeof accounting, and the books cannot be Te- 
jected merely because the method of accounting does 
not appeal to the lacome-tax Officer. The Income- 
tax Ollicer may adopt the method of accounting 
which he prefers, but he cannot reject an agsessee's’ 
books by reason of the provisions of s. 13. Where 
the books in question related to the*business which 
was being assessed, namely that at headquarters in 
British Indi: and were not false or incomplete, 
the Income-tax Officer has no right to reject the 
bouks in question because they did not relate to the 
foreign business. The authorities cannot require the 
assesses to keep the books of bis busindSs in Bri- 
tish India in a particular manner and tifey. cannot 
require him to include in his books the details af 
his business abroad. Pr, AL. M. MurauxkaRuppan 
OuETTIAR V. COMMISSIONER oF INGJME-TAN, MADRAS” 


Mad, 97 SB 
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—— 88. 13, 23 (3)—S. 13 cannot be read in 

conjunction with s. 23 (3;.. 

Section 13 cannot be read in conjunction with s. 23 
(8); all thats. 13 really says is that, if the method of 
accounting employed by the asseesee isa method 
which ‘does not properly disclose the income, profits 
and®gains of the assessee, the Income-tax Officer can 
adopthis own method. But in doing so, he must 
have reference to the accounts before him ass, 13 
does not contemplate the rejection of the accounts. 
Section 13 adds nothing to and takes nothing away 
from s. 28 (3). QUNDA SUBBAYYA v. COMMISSIONER oF 
Income-Tax, MADRAS œ Mad. 514 S B 


—s8, 22 (4), 23 (4)—Evidence relevant {or 
inqu®y, determination of—Income-tac Officer is 
final authority—Assessee called upon to produce all 
relevant account books—Some books withheld— 
Whether amounts to non-compliance with s. 22 (4), 
even when the books already produced are utilized 
Assessment under s. 23 (4), if justified when 
assessment of next year is based on same account 
books produced in previous year. 

It is the requirement of the Income-tax Officer 
which is to be satisfied by the assessee under 
sub-a. (4), s. 22, Income Tax Act and not what the 
assesseo thinks the Income tax Officer should, in the 
circumstances of the case, have required. In other 
words, the final arbiter of what is required is the 
Tncome-tax Officer and not the assessee. Similarly 
if an Income-tax Officer, after calling for the 
previous accounts relating to the various businesses 
conducted by the assessee, utilizes the accounts 
produced by the assessee in making his estimate 
the assessee withholding some of them, it can- 
not be argued that those accounts which were not 
produced ‘by the assessee were not required for the 
purpose of the assessment. The withholding of some 
of the-account books which the assessee has been 
called upon to produce amounts therefore to--a non- 
compliance with the terms of the notice issued 
under sub-s. (4) of s. 22 and entails all . the penal- 
ties laid ‘down in sub-s. (4) of s. 23. 

In such c&ses the Income-tax Officer is entitled 
to make assessment under s, 23 (4). Even if he bases 
the assessment of the next year ca the same 
material in theaccount books produced by the 
asgessee in the previous year what.happens in a 
subsequent year cannot be taken to be a criterion 
for what should have happened in the previous 
year, and-if an order made by the Income-tax Officer 
18 not open to objection on any legal ground, it 
cannot be set aside merely on the ground that in 
any subsequent year he himself, or his successor, 
did what he refused to do previously. Maessrs. Tpisi 
Das NAGIN Ouanp v, CoMMIssIONER oF IncomB-Tax, 
PUNJAB, NORTH- WEST Fxontign & DELHI Provinces, 
LAHORE Lah, 99 


—-—s8. 23 (2), (3; Bnidence in s. 23 (2) ineludes 
circumstantial evidence—Held after considering the 
evidence that thtre was sufficient materiai before 
Income-taz Oficer for rejecting account books and 
fizing sales at Rs, 1,50,u00 and applying 15 per 
cent. profit rat&on sala. 

Tho word “evidence” ag used in sub-s. (2) of s. 23, 
Income Tax Act, obviously cannot be cunlinel to 
direct evidere. This word is comprehensive enough 
to cover cirputhstantigl evidence, 

The assessee had omitted to enter iato his account 
books certain purchase tranguctious amounting to 
Es. 1,398,000 in view of the omission from the pookg 
of the assessee’of the transactions referred to above, 
he Income-tax Officer came to the conclusion fhat the 
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pooks did not reveal the true extent of his business 
both as regards sales and as regards profits. In 
view of the large business that had been carried on 
by the assessee for the ten years from 1925-26 to‘ 
1934-35, the sales for the accounting period were fixed 
atthe sum of Rs. 1,50,000. The Income-tax Officer” 
calculated the profits at a flatrate of 15 per cent. for 
wholesale business. Though the sale for the account- 
ing period was shown as considerably diminished, 
the expenditure account as shown in the account 
books was the same. The agsessee himself had shown 
that he had made a profit of 15 per cent. on the sales 
in the subsequent year: 

Held*that the omission of the transactions from 
the account books of the assessee did provide some 
material justifying the rejection of the accounts. It. 
was not opento the High Oourt to go intothe ques- 
tion of the sufficiency of this material, 

Held, also that there was material for fixing the 
sale at Rs. 1,50,000 and applying a flat rate of profits 
of 15 per cent. on the sale. Messrs. Pagas Dass-- 
MUNNA LAL v. COMMISSIONER OF INOOME-TAX,- PUNJAB, 
‘NortH-West Frontier & Detar PRoVINOES 

Lah, 476 

‘——8, 23 (3). Sze Income Tax Act, 1922, s. 13 
i . 514 SB 
——— 88, 23 (3), 13—Evidence showing assessee's 
books unreliable—Income-taz Oficer rejecting them 

—No other evidence by assessee—Asseasment under 

s. 23(3) by consideriny material in- his possession 

or procured by him—Income-taz Officer, if should 

disclose that material. 

Where there is evidence on which the Income-tax 
Officer can base a finding that the books of the 
assesses Bre not reliablé and consequently rejects 
them, and the assessee has failed to produce other 
evidence on which the Income-tax Officer can make a 
proper assessment of the assessee’s income, the Income- 
tax Officer must himself take steps to procure ` 
material -for the purpose ifit is notalready in his 
possession. He has power under s., 37, Income Tax 
Act, tocall witnesses and hecan make his own ‘in- 
quiries. When he has material on which he can 
aesess he must consider it and make an assessment 
to the best of his judgment. The only difference 
between an assessment under sub-s. (3) in such a 
case and an assessment under sub-s, (4) is that the 
Act contemplates a more summery method when the 
Income-tax Officer is acting under sub-s. (4) and this 
is by reason of the deliberate default of the assessee, 

The Income-tax Officer when making an assessment 
on material which he himself has gathered is not 
pound to disclose it to the assesses before making his 
assessment and give him an opportunity to adduce 
material in rebuttal. There is nothing in the Act 
itself which would compel him to do this but natural 
justice demands that he should draw the agsegsee's 
attention to it before makiug theorder. information 
which the Income-tax Officer has received may not 
aiways be accurate and it is only fair when he pro- < 
poses to act on materia] which he has obtained from 
an outside : source, that he should give the assessee an 
opportunity of showing, if he can, that the Income- 
tax Officer has been misinformed, but the Income-tax 
Officer is obviously not bound to disclose the syurce 
of his information. GUNDA SUBBAYYA v. QOMMISSIONER 


oF IncoME-Tax, MADRAS Mad. 514938 
——— 8. 23 (4). Suz Income Tax Act, 1922, 
s. 22 (4) 99 


of partnership document, determination of— Power 
of Income; tan Authorities to go into evidence— 
Onus rests on person applying for registration, 


55. 26-A, 2 (14)—Partnership.— Genuinenesa . 
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It is open to the Income-tax Authorities to go 
into evidence, both circumstantial and direct, ot 
determine whetiver the instrument of partnership is 
& genuine document or whether it merely embodies 
a bogus, transaction for the purpose of evading the 
tax. The onus would thus reston the person who 
applies for the registration of the firm to prove that 
a genuine instrument of partnership has been exe- 
cuted and that all the persons named therein are 
actual-persons and not ‘dummies " Firm Hast Guutam 
HASTL-KHUDA BAKHSH Vv, CoMMISSIONER oF INGOME-TAX, 
LAHORE Lah 332 
—8. 26 (2), if applies to foreign business, 

Quaere.—Whether s. 26 (2) of Income Tax Act, 
applies to foreign business of & person who is 
chargeable to income-tax in British India. Cofmus- 
SIONER OF IncoME-TAX, Mapras v. P, R. A. L. M. 
Mott UKARUPPAN OnETTIAR Mad. 5258 B 


s. 26 (2), if governs computation of tax also 
—Assessee carrying on money-lending bustness— 
Firm in Singapore taking him as partner— 
Advance of loan by that firm to another in Burma 
—Debtor firm re-paying loan with interest | to 
absessee who retaining it in Rangoon—In 1935 re- 
payment of loan to creditor firm effected by debiting 
of assessee's personal account in that firm and 
crediting debtor firm with that amount— Partner- 
ship dissolved in 1936 and business taken over by 
aasessee—Aasessee held must be deemed to have 





The loan was discharged by payment of the amount 
to the assesses through the 8. P. K. A, A.M, Firm 
of Rangoon. The assessee retained the money in 
Rangoon, it being held on his behalt bythe 8. P 
K. A. A. M. Firm. The re-payment of the loan to 
the P. R. A. M. Firm was effected by the debiting 
of the assessee's personal account in that firm and 
crediting the Zigon Firm with the amount. This 
was done on April lz, 1935. In 1936, the part- 
nership was dissolved and the assesses took over 
the business : 

Held, that applying s, 26 (2), the assessee must 
be regaided as the lender of the Rs. 1,00,000 to the 
B. P.K A. Fiim and deemed to have received the 
re-payment of the loan, The amount which he got 
covered both the principal and interest, and as the 
payment was made to him ia British India, the 
interest was taxable and not the principal. COMMIS- 
SIONER OF IncomE-Tax, Mapras v. P. R. A. L. M. 
MUTHUKARUPPAN CHEITIAR Mad, 525 S B 


8. 26 (2)— Word" assessment" scope of, 
The word ‘ assessment” is used in two senses 
in the Income Tax Act—the process of determining 
the amount of profit or loss and the process cf 
tevyfng tax, but if there is nothing repugnant in 
the context the word refers tothe process of deter- 
mining profit or loss. COMMISSIONER oF INCOME-TAX, 
Mansas v. P. R. A. L. M, MUTHUKARUPPAN UbETTIAR 
: Mad, 525 SB 
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Income Tax Act—condd. 
s. 58-K (2), as amended In 1929—“Hig 
share"-—Meaning explained. 
The scheme of the Income Tax Act, is that the 
employer isto have the advantage of deductions in 





respect of money which he has contributed to the® - 


fund together with the inciease to the fund which 
his money bas earned prior to the time of the trans- 
fer of the fund to the trustees. He is not to bhwe 
any benefit in respect of employee's contribtitions or” 
interest thereon upto that time and he is not to have 
the benefit in respect of any interest that,is earned by 
the fund after transfer. The words “his share” in 
s &8-K (2) cannot be given the meaning “his con- 
tributions” withont doing violence to the language 
of the sub-section. “His share® means the employer's 
contributions and interest thereon, upto the date of 
transfer, COMMIƏSIONER OF INCOME-TAX, GENTRA & 
UNITED Provinces, Lucknow w. CENTRAL INDIA 
Spinnine, WEAVING & Nanvwracturine Co, Lp, 
Nag. 399 
—— $, 66 (5)—Question whether advance by 
partner is lodn to partnership or ingrease in 
capital is one of fact—Interference by High Court. 
lt is a question of fact whether the advance made 
by a partner is a loan tu the partnership or an in- 
crease in the capital of the firm, and when once the 
income-tax authorities have held that it was by way 
of an increase in.the capital of the firm and not a loan 
independent. of. the partnership capital, the High 
Court has no authority to interfere. Gorr Nata Viz 
BEAN v. COMMISSIONER OF INOOME TAN, PUNJAB, NORTH- 
West FRONTIER & DEL=I FROVINCES, LAHORE 
< Lah. 462 
Indemnity. Ses Contract 459 
Injunctlon—Suit for—Damages, when can be given 

in substitution for injunction, G 

lt may be stated as a good working rule that 
damages may be given in substitution for an‘ injunc- 
tion in caves where there are found in combination 
the four following requirements, viz, where the 
injury to the plaintiff's legal rights is (1) small (2) 
capable of being estimated in money, (3) cah be 
adequately compensated by a small money payment, 
and (4) where the case is one in which it would be 
oppressive tothe defendant to grant an injunétion. 
Fawaz Husain v. MUNIOIPAL Boarp, AMROHA - 
All. 964 

Temporary —Mokarrari tenure sold in 
certificate proceedings—Auction-purchaser applying 
for aelivery of sule certificate and for dakhal- 
dehani~—Dakhal-dehani tssued—Suit in meantime by 
members of certificate-debtors' family for permanent 
injunction restraining auction-purchaser from 
taking possession of property sold, on various 
grourds—Court issuing temporary injunction which 
was neceived by Certificate Officeron same date of 
issue of dakhal-dehani but subsequent to such issue 

— No injunction held could tie against dakhal- 

dehani that had already been effected. 

In a certificate preceeding, a mukurrart tenure 
carrying an annual rent of over Ks. 2,000 situate 
within the jurisdiction of J Cour$ was brought to 
sale and was purchased by defendant on March 15. 
Subsequently there was an application under s. 20 of 
Public Demands Kecovery Act by some eof the sons of 
the judgment-debtors which ended ina compromise 
whereby the sale was to be set aside on judgment- 
debtors’ paying ceitain amount on certaia date On 
the expiry uf such date without payinenton Septem- 
ber 3, the auction- purchaser appli@d for the delivery 
of the sale ceititicateto him aud for dakhal-dehani 
Next day tho sale certificate was signed and dadhai- 
delmni issued, On the same date a letter was receiv- 


Vol 181] 
InJungtlon—coneld. 


‘ed, later on, from a Court at G saying that a temporary 
injunction had issued against defendant No. 1 in respect 
of his taking possession of thé interest of the plaintiffs 
“e in the suit. The Certificate Officer thereupon in- 
formed the Court that dukhal-dehani had already 
- issued. The suit in which the temporary injunction 
ad been issued was a suit instituted at G for the 
eisque of.a permanent injunction to restrain defendant 
` from dispossessing plaintiffs from their legitimate 
interestin the mokarrari tenure, and it was brought by 
some members of the family of the certificate debtors 
onthe footing that the minor plaintiffs had been im- 
pleadéd in the certificate proceedings as majors, so 
that the certificate salgcouldnot affect their shares, 
. and’ that?” other plaintiffs being younger sons 
Wergnot represented in the certificate procecfings 
at all, so tĦat their shares were algo not affected by 
those proceedings.. The suit was valued at Rs, 1,100, 
The Oourt granted a temporary injunction on the 
ground among others that the balance of convenience 
was in the plaintiffs’ favourand that the status 
quo ougif to be maintained until the disposal of the 
suit’: 

Held, that no injunction, temporary. or permanent, 
could lie, against a dakhal-dehani that had already 
been effected ; nor would the balance of convenience 
in a case like the present lie in the plaintiffs’ favour 
in the face of the liability of the auction-purchaser or 
his successor to pay to the superior landlord a 
yearly rent much in excess of the figure at which the 


plaintifis had valued their suit. The tempo- 
rary injunction must, therefore, be set aside. Rag 
Rant Davi v. Saam MANOHAR Missre Pat, 270 


Insolvency—There must be debt of Rs.50) or more 
at the time of hearing petition. : 

The law is that there must ba adebt of Rs. 500 or 
upwards existing not only at the time when the 
petition for insolvency was presented, but at the time 
of the hearing ofthe petition and at the moment of 
time immediately prior to the making of an order of 

- adjudication. Aumap MAHOMED PARUK V, PRAPAULLA 
Nata TAGORE < Cal. 251 
Insurance— Life—Medical questions — Untruthful 

statements by insured knowing them to be 30— 

Answers held frau lulent and company entitled to 

repudiate claim upon policy—Contract Act (IK 


of 1872), a. 17. 
The follewing were the questions put by the 
medical examiner of an insurance company to the 
insured: ““(a) Has any member of your family ever 
suffeted from consumption or insanity? (b) Have 
you lived in the same house or been associated in 
any way with a case of tuberculosis within two 
years?” Tne insured even though he knew that the 
medical practitioners had diagnosed the diseags from 
which his aunt was suffering, as tuberculosis and 


who had arranged for her treatment onthe basis 
of this diagnosis answered the questions in the 


negative : 
Held, that even if the nature of the disease was 
capable of more cogent proof Scientifically, having 
regard to the extent of his knowledge and having 
regard to his belief, the insured’s answers on the 
point were prima facie fraudulent. Even if the 
diagnosis wete mistaken, the answers would still 
be fraudulent, since they would amount to active 
concealment of a fact by- one having knowledge or 
belief of the fact within the meaning of s. 17, Gon- 
tract Act. The cqmpany therefore could repudiate 
the claim- on the policy: - f 
Held, also that the necessity for explanation 
must depend on the.nature}.of the particular Quas- 
tion, A question containing terma of art, of whose 
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Meaning a proposer may be ignorant, ought ob- 
viously to be explained but it woul P not be necessary 
to explain to a proposer that “ family “ included 


a paternal aunt living in thesimd house Mayu- 
FAOTURERS Lire INGURANGE Oo, Lro. v, HARIDASI 
Dest Cal. 781 


Interest—Discretion of Court. ` 
The question of iaterest pendente lite and future 
interest is entirely in the discretion ofthe Oourt. 
HEMANGINI Devi », ANIL KRISANA BANERJEE 
Pat. 283 


—Rate of --Reasontbleness of, depends on facts 
and circumstances of erch case —JSoint family pro. 
perty —Borrower sui juris —Burden of proving tht 
batgain made was vitiated by fraud, undue influence, 
etc., is upon borrower—Held, that rate of interest 

_ agreed upon was reasonable, A 
The question of rate ofinterest in each case 

depends upon itsowa facts and circumstances and 

it is impossible tolay down any hard aad fast 
rule. : 

In the case of legal necessity whore a joint family 
is concerned, it is upon the lender to establish that 
there, was legal necessity for the intérest agreed 
upon. But when the borrower is sui juris, the onus 
is upon him to establish that the bargain into 
which he entered was vitiatad by fraud, undue 
influence, coercion or things of a similar nature, 

Held, on facts and evidence that the plaintiff 
was not ina position to dominate the will of the 
defendant or his father, Therefore, the fact that 
the s3curity may have been sufficient’ was no 
ground for holding thatthe compound rate of 
interest was unjustified. The rate of interest at, 12 
per cent. per annum compoundable with yearly rests 
agreed upon in the bond was a fair reasonable 
rate of interest and the jointfamily of defendants 
was liable to moet the debts secured by the bond. 
APURBA KrissNa Mitra v. SUBHANAND OHAUDAUSRI 

Pat, 638 
interpretation of > statutes ~~ Construction— 

Authority given by Legislature to perform certain 

act merely permissive—Hxecution of work must.be 

donein such way as not to infringe rights of 

others. . 

When according to tha true construction of a 
statute the Legislature has authorized certaia act and 
the authority given is merely permissive and not 
imperative, the Legislature must be heldto have in- 
tended that the execution of the work permitted must 
be done in such a way as not to prejudice the common 
aw right of others. Farvaz HUSAIN ø. MUNIOIPAL 
BoarpD, AMROHA A Al. 964 
—Court to apply law by interpreting plain 

words and not enter into equity or logic of it. f 

Sitting as a Court of Law the Judges are con- 
cerned neither with the equitable side of the legis- 
lation nor with the logic of it. They have to 
interpret it in its pldin sense and to apply the law 
so interpreted to the facts of any case that arises 
without referetice to logie or equity, PRAB4U Mat 
v. OHANDAN _ Lah 522 

Fiscal statutes—Two, constructions equatly 
possible and reasonable —-One favourable to subject 

must be enforced, f A 

The Court Fees Act is a taxing statute and it is 
settled law that the intention to impose a charge 
upon the subject must be shown by clear mfd un- 
equivocallanguage. Iftwo constructions of a fiscal 
enactment are equally possible and reasonable, the 
construction more favourable tothe subject must be 
‘enforced. KALLIAPPA GoUNDAN v. KANDABWAMI 
“GOUNDAN Mad. 433 
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Jurisdiction. Sze Appeal 810 
- Civil and Orimindi Courts —There can beno 
estoppelof criminal prosecution tind no ratification 

„of criminal offence — Nonr-compoundable offence 

should not be left unpunished if it can be proved 

Panon in Civil Court does not bar criminal 
‘tria ; ; 

‘Per Sen, J —There can beno estoppel of a criminal 
prosecution and no ratification bf a criminal offence. 
However necessary and desirable it may be, as a 
matter of public policy, to prevent conflicts between 
decisions of Civil and Criminal Courts, it is of 
far greater. moment to the State that no non-com- 
poundable offence should be left unpunished if it is 
possible to secure evidence to prove such offence. 
There can be, besides, no “relating back” in the case 
of an offence as a result of a civil proceeding which 
treats the act as the foundation of the civil elaim, 
although the Oriminal Court ought, as a rule, to take 
into consideration the Civil Court's judgment rélating 
to such claim. Ramcsanpra RANGO Sawkar v. EMPEROR 

Bom. 870 

Criminal and Civil Courts — Harmony 
between decisions of Civil and Criminal Courts 
must be secured on grounds of public policy— 
Matters decided by Civil Court of competent jurisdic- 
tion—Criminal Courts cannot be allowed to try 
over same matters, again—Decree of Civil Court 
constituting composition of non-compoundable 
offence does not bar criminal prosecution. 

The higher grounds of public policy, undoubted- 
ly necessitate the avoidance of conflict of decisions 
between Criminal and Oivil Courts established for 
beneficent and good Government. In order to avoid 
the conflict, the Criminal Courts cannot be allowed 
to try over again, matters which have been 
thoroughly dealt with and finally decided by a 
Civil Court of competent jurisdiction. The civil 
and criminal law being products of the same Legis- 
lature, it would be attributing an inconsistency to 
the Legislature to permit the Criminal Courts in 
the exercise of their limited jurisdiction to over- 
ride or nullify the proceedings of Civil Courts. 
On grounds of public policy, harmony between the 
decisions of the two Courts must be secured, For that 
purpose it is of great importance to scan the 
grounds of the decision of the Oivil Court and con- 
sequently, the judgment of that Court becomes re- 
levant and admissible. It is also important to 
bear in mind the general principle of public 
policy usually invoked in reference to ratification 
of illegal and criminal acts resulting in the stifling 
of criminal prcsecutions. Consistently with that 
principle, if the Oivil Oourt’s decree constitutes 
the composition cf non-ccmpoundable and felonious 
‘acts, the objections cannot be permitted to prevail 
against the Crown prosecution. The decree of the 
Civil Court in such a case does not serve as an 
effective bar to the criminal prosecution, Ramo..anpRA 
Ranco Sawkar v. EMPEROR Bom. 870 

Executing Court—Criterion is value of suit 
as instituted and not amount of decree. 

It is the plaintifi’s valuation in his plaint which 
fixes the jurisdiction of the Court, and not the 
poe which may be found and decreed by the 

ourt. 

Therefore in a suiff.r accounts if the plaintiff 
values his relief at Rs. 5,100 and brings a suit in 
the Court competent under s. 7, Burma Courta Act 
Kl of 1922, to try a guit of that value, the Court 
can grant a decree for Ra. 21,000 and the same 
Couit can entertain application for execution of the 
decree. U. P. Mya v. RIOUPREYT Rang. 841 

Non-resident foreigner—Cause of action in 
: British India~ British Indian Courts, if have 


Basu at 
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Jurisdiction—contd. , 3 
jurisdiction. in personam-—-Money under rateable 
distribution withdrawn in British India by 

member of firm in which his son, a non-resident . 

foreigner, was partner—Suit to re-open rateable 

distribution — Son made defendant — Courts in 

British India held could deal with him. . 

Even as against a non-resident foreigner, th 
Courts in British India have jurisdiction neper- 
sonam in suits based upon a cause of action arising 
in British India. 

A. member of a firm, ia which his son a non- 
resident foreigner was a partner, *withdrew a 
certain sum under a rateable distribution in British 
India. Inasnitto re-open the rateable dist#ibution 
the son was impleaded asa defendant : 

Held, that since the son was a partner, his liabi- , 
lity ¢o refand the money withdrawn by his father 
was a personal liability and not merely the liability 
of a son or legal representative, Oonsequently the 
Court in British India had *jurisdiction to deal 
with him, SWAMINATHAN OHETTIARU, SOMASUNDARAM 
CHETTIAR Mad. 757 


e 
Revenue or Civil Court — Rules and Orders 

Kumaun Division, r. 14—Suit in respect of validity 
of grant in favour of defendant, made in land 
unmeasured before grant and for establishing 
plaintiff's right of grazing cattle, etc, before grant 
and for injunction restraining defendant from 
cultivating it— Whether falls under r, 14—Whether 
cognizable by Revenue or Civil Court. 

The clause in r. 14 of the Rules and Orders, 
Kumaun Division, that “no Oourt other than such 
Revenue Court shall take cognizance of any dispute 
or matter in respect of which any such suit or 
application might be brought or made”, is of much 
wider scope and covers any case in which there may 
be a dispute or matter in respect of which a suit or 
application might be brought or made in the Revenue 

lourt. 

A suit in respect of the validity of the grant in 
favour of the defendant, made inthe land in dispute 
which was unmeasured before the grant, and also to 
establish a claim to the right of grazing cattle and 
taking timber which the plaintiffs possessed in thè 
unmeasured land before the grant, and for an injunc- 
tion restraining the defendant from cultivating the 
land, falls under r. 11 of the Rules and Orders, 
Kumaun Division, and is cognizable only by Revenue 
Courts and not by Civil Courts. GUSAIN SINGH v. 
Puran SINGH F All. 773 


———Sea Customs Act (VIII of 1878), a. 188— 
Civil Court—Suit by plaintiff on ground that goods 
imported ought not to have been taxed by Customs 
authgrities on particular basis and that they have. 
acted on ‘wrong interpretation of Act—~Suit held 
triable by Civil Court—Finality enacted by las 

clause of 8. 18&—~Scope of —Scape of s. 188. < 

When executive authorities in the exercise or 
under colour of statutory powers interfere with the 
person or property of the subject, improperly or in 
excess of the limits authorized by law, the subject 
has the right to resort to the Civf Court, unless 
its jurisdiction has been taken away by express 
words or by clear implication. 

The opening words of s. 188, Sea Customs Act, 
refer to any decision or order passed by an officer 
of Customs under this Act and should not be 
limited to cases falling under s. 182 and tH succeed- 
ing sections. It is only in casesgof offences refer- 
red to in the Act, the Cuetoms Officers are gives, 
a kind of Magisterial jurisdiction that their orders 
can þe spoken of ag “ decisions” in the true sense, 
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so'as to preclude the Civil Court from questioning 
them. If cases of orders passed by Customs Officers 
in the ordinary discharge of their duties as execu- 
tive offisers performing their duty of assessing and 
gollecting duty leviable on goods under the Act, 
the jurisdicton of the Oivil Court is not barred: 
the fpality enacted by -the last clause of s. 188, 
Seg Uustoms Act, must be limited to redress 
awailable before the executive authorities themselves 
and must not be understood as precluding the 
jurisdiction of the Uivil Ooust 

Consequently a suit by the plaintiff on the ground 
that goods imported by him ought not to have been 
taxed Sy the Customs authorities on a particular 
basis and that the aythorities acted on wrong in- 

. terpretatio of the Act is triable by a Civil Court. 

Evary order of a Customs Officer under the *Sea 
Customs Acf, in whatever connection passed, cannot 
be regarded as in the nature of an adjudication 
by a tribunal, Masx & Co. v. BEORETARY oF STATE 

Mad. 821 

Small Cause Court~—Suit is not one for 

account? merely because some accounts have to be 
gone into. 

A suit is not onefor accounts merely because accounts 
have to be to some extent gone into and is’ not 
cognizable by Small Cause Ourt on that ground. 
JAGANNATH TARACGHAND MARWADI V. SURAJMAL 

Nag.123 
Karachi Smal! Cause Courts Act (IV of 1929), 

s. 28—Scope — “Owner” includes equitable owner 

as well, 

The term “owner” in s £8, Karachi Small Oause 
Courts Act, isto be construed not so strictly as to 
exclude the equitable owner, It does not only include 
legal owner. The words “alleging himself to be the 
owner” are very wide, and the powers conferred jipon 
the Court by the section are also very wide. ToPANDAS 
ALIMOHAND V. AMMU MuUuLLAH Muran Sind 391 


Land acquisitlon—Acquisttion of malik makbuza 

—Landlord, if entitled to compensation. 

The landlord is entitled to no compensation on 
account of the acquisition of the malik makbuza 
land as he is not interested as landlord therein, his 
commission being merely. payment for the- trouble 
of collecting the land revenur. DHUNDIRAT MADHAO 
DHARARKAR v. GANPAT VITHAL VICJARE, BRAHMIN 


Nag. 915 
Land Acquisition Act (lof1894), s.18. Seg 
Res judicata 211 


S8 18- Scope of—Particulars of objection, if 
must be given. 

The Land Acquisition Act does not require parti- 
culars of the objections to be given—It requireg only 
the grounds of objection to be given, and by “grounds” 
ins 18(2) is meant such of thefour grounds men- 
tioned in s. 13(1) as are relied upon and no further 
particulars are required in order to comply with the 
terms of the sub-section. BHAGWATI v. Ram KALI 

PC 211 

—— $88. 23, 24—‘“Market value” in s. 23, 
meaning of—How tobe determined—Compensation, 
how to be assessed—Land having possibilities and 
potentialities--Its value how to be ascertained, 

stated Š 

The compensation tobe awarded under the Land 
Acquisition Act for the land compulsorily acquired 
must be determined, by reference to the price which 
a willing vendor might reasonably expect to obtain 
from a willing purchaser, The disinclination of 
the vendor to part with his land and the urgent 
necessity of the purchaser to buy must alike be 


. 
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Land Acquisition Act—contd. , 

disregarded. Neither must be considered as acting 
under compulsion. But this does not mean that the 
fact that some particular purchases might desire 
the land more than others is to be disregarded. 
The wish of a particular purchaser, though not his 
compulsion, may always be taken into considers- 
tion for what it is worth. 

The market value of land in  generdl 
can be measured by 8 consideration of the 
prices that have been obtained in the past for 
land of similar quality and in similar posi- 
tions, and this is what must be meant in general 
by “the market value” ins. 23, Land Acquisition 
Act. The land is not to be valued merely by refer- 
ence tothe use to which it is being put at the time 
at whch its value has to be determined but also 
by reference to the uses to which it is reasonably 
capable of being put in the future. 

It is, however, the possibilities of the land and 
not ita realised possibilities that must be taken into 
consideration. The increase accruing to the value 
of the land by reason of its potentialities or pos- 
sibilities is to be measured by the valuer by the 
evidence of the prices paid, in the neighbourhood, 
for land immediately required for such purposes. 
He would then have to deduct from the value so 
ascertained such a sum as he would think proper 
by reason of the -degree uf possibility that the 
laod might never be so required or might not be so 
required fora considerable time. In the. case, how- 
ever, of land possessing potentialities of such an 
unusual nature that the valuer has not similar cases 
to guide him, the value of the land mustbe ascer- 
tained insome other way. Ifthe owner. of the 
land is the only person who can turn the 
potentialities of the land to account, the value to 
him must be ascertained by reference to what pro- 
fit he might thereby ha¥e been able to derive from 
the land in the future, Iu valuing the land, how- 
ever, as between him and a willing purchaser, the 
value to him of the potentiality would necessarily 
have to be included. The same consideration will 
apply to cases where the'owner is not the only per- 
son but merely one of the persons able to turn the 
potentiality to account, If there are more than one, 
the owner is entitled to be paid the value to him 
of the potentiality. $ - 

The value of the potentiality must be ascertain- 
ed by the valuer on such materials as areavailable 
to him and without indulging in feats of the im- 
agination, The value of the potentiality where 
there is only one possible purchasar, should be the 
sum which a willing purchaser will pay and not what 
a purchaser will pay under compulsion. Insuch a 
case the value of the land to the vendor is not 
nil—that is to say is substantially nothing in 
excess of its value without it. 

Even where the only possible purchaser of the 
land's potentiality is the authority that has obtain- 
ed the compulsory powers, the valuer in awarding 
compensation must ascertain to the best of his 
ability the price that would be paid by a willing 
purchaser to a willing vendor of the land with its 
potentiality in the same way that he would agcer; 
tain it in a case where there dre several possible 
purchasers and he isno more confined to awarding 
the land's “ poramboke™ value (value without 
potentialities) in the former case than he is in the 
latter. VYBIOHERLA NARAYANA GAJAPATIRAJU BAHADUR 
GARU v Revenue DIVISIONAL OFFIOER, VIZAGAPATAM 

P C230 
—8. 24 (5)-Under s. 24 (5) land must be 
valued as it stood at date of notification under 
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8. t (1) and not as it would stand when it had 
_- been acgui- ed and put to its proposed use — 
Willingness of purchaser to give h`gher price for 
land possessing special adaptability, if can be dis- 


regarded on ground that it would not be sovaluable | 
Ld 


to the owner. 
e. Under sub-s. 5 of s 24, Land Acquisition Act, 
“the land must be valued as it stood atthe date of 
.the Notification’ under s. 4101) of the Act and not 
asit would stand when the land had been acquired 
and put to rse for which it had been acquired, 
But the sub-section does nob mean that the possi- 
bility that.a particular purchaser of land will give 
Ja higher price for it by reason of its possessing-a 
special adaptability must be disregarded mesely be- 
cause tbe land will be moré valuable in his hands 
when he exploits that adaptability than it would 
be if left in the hands of the vendor who was un- 
able to exploit itz: NARAYANA GAJAPATIRAJU v. REVENUE 
, DIVISIONAL OFFICER, VIZAGAPATAM PG 230 


Land tenure—Grove—Custom not allowing transfer 
* of groves by grove-holders recorded in wajib-ul-arz 
—Absence of evidence that terms of wajib ul-arz 

- were agreed upon by grove-holders or were acted 
upon — Whether ground for rejecting evidence of 
wajib-ul arz. . 
Where the wajib-ul-arz of a particulir village 
records a custom whereby g:ove-holders are not 
allowed to transfer their groves, the mere absence 
of evidence that the terms of the wajib-ul-arz were 
agreed to by the grove-holder ofthe village or that 
they were since acted upon, are not valid grounds. in 


law to reject the evidence of the wajrb-ul-arz. Ram 
‘Din v, BALBHADDAR SINGH Oudh 70 
-Patni lease Villages subject io fluvial 





< detion—Object pf putni lease to fix rent in perpe- 
tuity~Use of word payasthi in lease—Lease held 
included future accretions. : 

Some of the villages, were subject to the effect 
of fluvial action at the time of the putni lease. 
The lesseee before the putni settlement held 
these riparian villages as well as other inland 
mouzas under three tenancies which were permanent 
bat the rent payable for them wag not fixed in per- 

tuity. ‘The main object of the putni lease was to 
Rave the rent fixed in perpetuity : 

Held, that it was natural that the parties 
would take iato consideration the effect of 
fluvial actions upon the lands covered by the putni 
in future and make provisions for future alluvion 
and diluvion. ‘Therefore the word payastht 
used: in- putni lease, must be held to include future 
accretions as well. MIDNAPUR ZAMINDARY Co. ITD. 
v. OHANDRA SINGHA Dupaurta Cul. 674 


——Under-proprietary rights—Olaim on basis of 
shankalap—Settlement decree giving heritable, but 
„non-transferable, rights—Amount of rent payable 
. to taluqdar being amount of rent plus 20. per 

. cent. as haq taluqdari— Application by taluqdar 
for assessment of rent referring to decree us having 

“ given had matahat~Decree, held did not create 
. under-proprietary rights. 

"It may be that itt certain cases the fixing of rent 

of the land revenue plus a percentage may be a 

useful indication in deciding the nature of 

the right. There iy, however, danger of too 
much: importance being giyen to this. The fact that 
the .rent was revenue plus a certain percentage by 
itself haa no value although taken in connection 
with other factsit may give an indication It should 

. be remembered that in the case of grants. made 

before the annexation of Oudh, whether the grants 
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were shankalap, birt, nankar or anything‘ else, the 
grantor was not trying to confer certain rights 
recognised by statutes of British India as those 
statutes were not in existence. The grantor cop- 
ferred certain rights, aud the settlement officer had 
to interpret those rights in terms of the new Oudh 
Revenue Statutes. and in doing so he had fọ look 
either into the termsof the grant, if that was clear, 
or examine the parties or see what the terms im- 
plied and then come te 4 conclusion whether the 
right created’ was an under-proprittary right or 
some thing less. The same method of assessing 
rent was followed by the settlement office? in the 
cases of under-proprietors,gand in the cases of 
lessees with heritable but non-transfetable rights, 
and both classes were entered in the same gister. 
Indeed under the earlier Act even occfipancy rights 
were entered there. It was, therefore, apparently 
an entry inthe remarks dolumn which made it 
clear when a person entered in the register was not 
an under-proprietor. 

A person claimed in the settlement QGourt rights 
on the basis of a shankalap and the rights which 
were actually given to him by the settlement Court 
were heritable but non-transferable rights, the 
amount payable by him yearly to the talugdar 
being the amount of land revenue plus 20 per 
cent. as hag taluqdari Subsequently the talugdar 
by an application asked for the assessment of the 
rent and referred in it tothe decree as having given 
hag matuhat.' It was clear from the entries in the 
remarks column inthe settlament papers and from 
the wajib-ul-are that under-proprietary rights were 
not given: 

Held, that the decree gave no under-proprictary 
rights but in fact it refused such a right because 
it gave nothing more than a heritable right with- 
out the power of alienation. Shankalup is not 
always an under-proprietary right and it could not 
therefore be said that because the person claimed 
on basis of shdnkalap he obtained an under-pro- 
prietary right, The mere fact that rent was land 
revenue plus 20 percent. of kag talugdari was not 
an indication that under-proprietary raghts were 
conferred. The word matahat used by talugdar in 
his application must*be read with the restof the 
contenta of the application where decree was ex- 
pressly referred to and it was not intended to be 
used as a recognition by tha talugdur that decree 
granted under-proprietary rights. OomMIssionge, 
Lucknow Division v. BITANA Oudh 186 
Landlord and tenant—Relationship between 

Evidence of—Tenancy cannot exist between persons 

netthsr of whom has title to land—Puyment of 

rent is prima facie evidence of tenancy which can 
be *rebutted. : 

A tenancy either exists or does not exist, a tenancy 
cannot exist batween a perssa and another person; 
neither of whom has title to the land the subject- 
matter of the so-called tenancy. It is only when 
estoppel comes in and the s>called tenant is 
prevented from saying that theré is no tenancy 
that the law of tenancy would apply. Payment 
of rent is evidence of tenancy, but it is prima 
facie evidence of tenancy which ap&rt from ques- 
tions of estoppel can be rebutted. The payment by 
a person to the Municipal authorities of rent for a 
considerable period does not create* a tenancy 
when the Municipality is not the proprietor of the 
land. Kamakuya Narayan SING: v., Ounalnyan 
MAZARIBAGH MUNIOIPALITY Pat 486. 
= —Tea estate in Assam — Lease of —Forfetture, 
Clause, if can be avaiied of, before ent of agricul- 
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tural year—Form of notice of termination—One 

notice, if sufficient—Held on construction that date 

of payment of instalment was essence of contract 
and default was not capable of remedy—Notice of 

“election of landiord to forfeit lease held good 

notice. 

It would not be right to draw an analogy be- 
twem “the | paikast raiyats of the old days —culti- 
valors of Small areas of land who depended for 
their maintenance upon the crops raised by their 
own manual labuur—and a company or an indivi- 
dual cultivating a modern tea estate of an exten- 
sive area in Assam. The forfeiture clause in the 
lease of a tea estate could be availed of in spite 
of the contragt to the “contrary contained in a 
Written lease, even beforethe end of the agricultural 
year. This being the position, no particular form 
of notice is required under the law to terminate a 
tenancy forfeited accordéng to a covenant contained 
in the lease. 

In case of forfeiture one written notice is re- 
quired under the law and not one under s. 111'g), 
Transfer of Property Act and another under s. 114-A, 


Section 111 (g) requires a written notice on the’ 
part of thé: landlord to be served upon the tenant. 


intimating his intention to forfeit the lease, and 
s. 114-A which was added to the statute by the 
amendment of 1929 only defines the form in which 
that notice has to be given by the landlord. Sec- 
tion 114-A contemplates two clauses of cases, 4) 
where the breach is capable of remedy, and (it) 
where it is not. In cases where the breach is’ not 
capable of remedy, all thatthe law requires is that 
a written notice should be given by the landlord 
before suit, conveying his election of forfeiting the 
tenancy. But if the breach is one capable of remedy, 
it is further necessary that he should require the 
lessee to remedy the breach and must give to the 


lessee reasonable time to do so from the date of 


service of rotice. o 

The egreetient for sale and the lease were part 
of the same scheme which was that pending- -thè 
completion of the purchase, the purchaser would 


remain in possession only in his character as lessee’ 


with no additional burden in the shape of rents the 
rent reserved being exactly the head redt payable 
by the lessee to the landlord, The agreement 
provided that the instalments of purchase money 
were to be paid on fixed date and if default was 
made on the due date, the whole of the balance 
then outstanding became at once payable. Another 
clause also provided that on such default, the land- 
lord would be entitled to re-enter : 

Held, that from the agreement for gale, it was 
quite clear that the parties intended that the due 
Gates of payment of the instalments were to be of 
the essence of the contract, for, if default was made 
on the. due date, the whole of the balance of the 
purchase money then outstanding became at once 
payable, and on such a contingency other rights and 
obligations accrued to the respective parties. Accord- 
ingly the breach gommitted on the part of the 
lessee was not capable of remedy, because the land- 
lord could not be put into the same pcsition as 
before by mere subsequent payment of the overdue 
instalment together with interest. Jn this view of 
the matter even if the Transfer of Property Act 
governed the case, the notice conveying the elec- 
tion of the Rindlord forfeiting the lease and men- 
tioning the breach ccfnplained of and also demanding 
possession from the lessee was a good notice. FRAVAT 
OBANDRA NYAM v. BENGAL CENTRAL Bank, LTD. 

č ž Cal. 657 
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Lease—Frecution of, by purdanabhinlady—Onus to . 
prove that she understood nature and effect of 
her act is on person setting up its validity —Plea ,. 
challenging validity of lease not taken by repre-. . 
sentatives of lady lessor in written statement—Lady ` 
enjoying benefit of lease without camplaint for . 
number of years before death—Such plea cannot be: | 
entertained before PPisy Council: E 
The onus is upon one who sets up the validity cfe , 

a lease granted by a purdanashin lady to ‘prove 

that she understood the nature and effect of' her ' 

act. But where no plea challenging the validity of 
tbe lease was made in the defendants’ (representa- 
tives of lady lessor) written statement, the Privy- 

Oouncil would be loth to entertain such a plea ina 

case Where no complaint was made by the- lady 

during ier lifetime, and where she had received 
and enjoyed the benefit of the rent for a number. 
of years before her death. JUGAL Kigyore Narain. 

SINGH v CBAROO CHANDRA SUR C 341 

———— Registration—Lease not mentioning villages -~ 
affected though area ascertainable—List of villages . 
added subsequently by lessee— Registration held. > 
proper. ; i © 
The terms ofa registered lease, regarding areg: -. 

could be ascertained with cértainty, though it did’ ~ 

not actually name the villages affected. When re-..’- 
quired by the Registering Officer, a.list of these - 

a signed only bythe leasee was appended to: . 

ease: < Lat 

Held, that the lease was properly registered, ` 
though tke addendum was not signed by both the > 
parties. The inclusion of the list, however, would. . 
not preclude the lessor. from contesting ite ac-. 
curacy. MuLJI SICKKA & Oo, y’ NURMOHAMMAD RS 

i Nag. 126 

—Sub-lessee. Sge Transfer of Property Act, 
1€82, s. 108 (0. .. ? 394 

Legal practitioner —Admission by, on puint of: 
law is not binding on party .but decision based on 
itis binding unless it is set aside |, 

It istrue that an admission by an Advocate on a 
point of law is not binding upon a.party, but. if , 
on the basis of such an admission..a decree has - 
been’ passed,. the decree is binding upon the party: -- 
unless itis set-aside under the procedure, prescribed ;- 
by law. In other words, even though an admission". 
may not be binding, adecision-on the basis of,- 
that admission will bind the party. BARABINI Ooar- 
Conozen, LTD., v Ram Ouanpra MARWARI Pat. 721 
—Advocate for accused cited as prosecution 

witness, whether must withdraw from case — Trial 

Court coming to conclusion that trial would be 

embarrassed by his appearance — Whether can 

require him to withdraw. 

An accused person is entitled to select the Advocate 
whom he desires to appear for him, and the prosecu- 
tion cannot fetter that choice merely by serving a 
subpoena on the Advocate to appearas a witness. 
On the other hand, the Court is bound to see that the 
due administration of justice is not in any ‘way 
embarrassed. lf therefore a Court comes to the con- - 
clusion that a trial will be embarrassed by the 
appearance of an Advocate, who has baen called as'a ` 
witness by the other side, and, if notwithstanding the 
Court's expression of its opinion, the Advotute ratuses” `. 
to withdraw, id such a-case, the Court has inherent. - 
jurisdiction to require the Advocate to with-* 
draw. EMPFEROR v. DADU RAMA SURDE Bom. 769 
—Duty of —Must prepare case before coming to- 

Court—Locuments on record—Pleader should not 

take Court's time in finding -out passayes from 

documents—Duty of clrents towards Counsel. 

It is incumbent on Uounsel to prepare their cases” 
before they come to Court and it is not proper that 4 
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prolonged period of the Court time should be taken 
up by Counsel éhdeavouring to find out a passage in 
a vernacular document which ison the record. It is 
the duty ofclients to supply certified copies of all 
necessary documents to their Gounsel in order that 
Opunsel may be aware of the necessary passages in 
the documents before the case is heard in Court. It 
is not, possible for Councel to supply the place of 


evidence by his argument. BALBIR SINGH v Sonan 
Lan ; All. 745 
Lessor and lessee—Rent suit—Defence founded 


upon eviction by title paramount, when sustainable 

—Mere institution of suit for possession by person 

having paramount title, whether amounts to®eric- 

tion. 

In order to sustain the defence to the rent suit, 
founded upon the eviction by title paramount, two 
things must be proved by the defendant, namely 
(i) ‘that he hae been evicted by a third person, and 
(ii) that third person had a paramount title, 
superior tothe title of his lessor. The principle is 
well established that physical expulsion is not 
necessary ; it would be sufficient if the tenant under 
threat of dispossession from a third person attorss 
to him and so converts his poss:asion into posses- 
sion of the latter. The mere assertion by the third 
person that he has better title to the knowledge of 
the.lessor and the lessee, is not a defence to a rent 
suit by the lessor against.the lessee. Even if this 
assertion be a true assertion, it is essential that 
the- person asserting such’ title should take posses; 
sion or should be taken iù the eye of law to have 
taken possession of the demised premises. If he 
does not take physical possession but the tenant 
attorna to him, in the eye of the law he gets into 
possession through the’ lessee who ‘becomes his ten- 
ant. Through the possession of his tenant, he is 
in constructive possession’ of the tenancy. ltis on 
this principle that attornmeént- by the lessee to the 
person claiming and having title paramount, amounts 
in law to an eviction by title paramount. The 
mere institution òf, a suit for posseesion by the 
true owner against the lessee or demand for posses- 
sion, would. not in law constitute his eviction 


AMRITALAL OJHA v. UTTAM Lat SARKAR Cal. 529 
Libel, Sze Tort 585 
Licénse. Sre Easement 126 
Limitation, Seg Pleadings 106 


— Declaratory suit—Successive denials of title 
—Owner can base his cause of action on any 
fresh denial. , 

There is nothiag in law which says that the 
moment a person's right is denied, he is bound at 
his peril to bring a suit for declaration. It would 
be most unreasonable to hold that a bare repudiation 
ofa person's title, without even an overt act, would 
make it incumbent on him to bring a declaratory 
suit. A party surely has a right to elect asto 
when He may bring a suit for vindicating his 
right, when there are several or successive denials, 
If a person's right is called in question, he may 
igrfore that particular attack or challenge; but that 
dces not mean thata fresh attack does not give 
rise to a fresh cause of action. There may be an 
ineffectual threat, a brutum fulmen. ‘True a mere 
continuation of a prior chuse of action does not give 
rise to à fresh right—for instance, where property is 
attachel, the procuring of the attachment is the 
wrongful d:nial and the cause of action arises when 
the attachment. is effected; in such acase, ıt is 
wrong to hoid that there bus been a “continuing 
wrong’ so as to give a fresh starting point “during 
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the whole period the attachment subsists. But 
from. this is does not follow that an owner can 
never ingore an attack against his title, however 
casual or trivial, without his right to sue being? 
imperilled in respect of a subsequent invasion. It 
is for the plaintiff todecide at his option, on Which 
act he chooses to found his cause of action, aad wht 

he does so, it ig with reference to the particular 
infringement he alleges, that the limitation should 
be reckoned. Potauxutour APPA Rao v.e SEORETARY OF 
STATE Mad. 688 
—R and other partners getting contrace from 

Municipality and depositing with it certain amount 

as security—Suit by S aginst R ineintividual 

capacity Deposit money attached and sold t B 

—Suit by B beyond limitation for æcovery of 

deposit on basis of his purchase of R's right in it 

—B held could not claim exiension of limitation 

—Sate to B held illegal asin contravention of 

O XXI, r. 49, Civil Procedure Code (Act V of 1908), 

Oné R along with three other persons obtained 
a contract from the Municipal Committee, and the 
firm in whose name the contract stood deposited 
Re, 2,000 by way of security. Subsequently, one S 
instituted a suit for recovery of some money against 
R in hig-individual capacity and obtained u decree 
against him. In execution of that deoree, he made 
an application for attachment and sale of the amount 
lying in deposit with the Municipal Committee. 
That amount was sold in favour of B, In the mean- 
time, one of the four partners of the firm in whose 
name the, contract had been obtained instituted a 
suit against the Municipal Committee, for recovery ^ 
of the‘deposit money. Throughout the pendency of 
the suit dr the appeal, B never made an attempt to 
be brought on the record asa plaintiff in the case, 
He, however, instituted a suit for recovery of 
certain sai against the Municipal Committee, on 
the basis ôf the alleged purchase of R's rights in 
the monies lying in’ deposit with the ‘said. Com- 
mittee. The suit was beyond limitation : 

Held, that anything done behind the back of a debtor 
did not tend to extend the period of imitation 
originally providedfor the recovery of a debt under 
the. Limitation Act. Had R put forward a claim 
against the Municipal Committee for recovery of 
the amount lying in deposit with it, he could sus 
only within the period prescribed for the suit under 
the Limitation Act. His rights were in the execu- 
tion of a decree purchased by B who as an assignee 
from R stood in his shoes and could not by the 
mere fact of his purchase override the provisions 
of the Limitation Act. It could not be argued, 
that oce an attachment of debt is made, the 
Limitation Act, ceases to operate and that an auc- 
tion-purchaser is at liberty to recover the amount 
at any time that he likes in complete disregard of 
the provisions of the Limitation Act. Moreover, B 
could not claim a fresh period of limitation merely 
on the basis of an order which referred him to a 
regular Gourt of law ifso advised. e 

Held, also the very sale relied on by B was illegal 
inasmuch asit obviously disregarded the clear pro- 
visicns of law as laid down in QO. KXIy r. 49, Civil 
Procedure Code. Ismar Das v. RALLIA RAM 

Lah, 294 
—Scarting point—Fresh “invasion of right 
amounting torepetition of old invasion gives new 

Starting point. , 

Per Skemp, J.—Every invasion of right although 
it might be a repetition of the old one gives a new 
cause of action with a new starting poins of limita- 
tion. The distinction between a fresh invasion and 
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‘Limitation—coneld. 
‘a repetition of a previous inv¥asioi ið, 8 digtinctict 
‘without a difference. Ruaav. Banta Eah.19 
Limitation Act UX of 1908), ‘ss.4, 20—S, 4, if 
è cun r employed to extend period prescribed under 
` 8, 20, 

Section 4 cannot be employed to extend the pre- 
‘sertbed period under s. 20, Limitation Act. 
“ The plaintiff sued on October 4, 1933, on the basis 
‘of a promissory note dated September 13, 1927, 
‘He relied on a payment made on October 4, 1930, 
‘as saving limitation. The date on which the pay- 
:ment yas made was more than three years from the 
‘date of the promissory note, but the plaintiff relied 
“on the provisions ofe. 4, Limitation Act, for the 

“ [purpose of extending the period of limitation : 

Hed, thgt the plaintiff could not employ s.% to 
«extend the period of limitativa prescribed by s. ‘0 
cand hence the suit wgs time-barred. SHAYAM PEARE 
v. Ram AUTAR SINGH All. 899 


—8. 5—‘Suffictent cause'— Parties agreeing 
to endtitigation by accepting High Court's decision 
1a8 final—One of parties backing out of agreement 
-— The other applying for leave to appeal to Privy 
(Council but time expiring—Time held should be 
cextended, 

“The defendant intended to appeal to His Majesty 
in Ovuncil from the decree’ of the High Court and 
had obtained copies for the purpose, but the plaintiff 
approached him, through certain relations, not to 
continue this litigation any further, as it had already 
gono on for more than 20 yeais, and the parties 
had incurred enormous expense ; he suggested that 
both parties might accept as final the decision - of 
the High Court, and the defendant should arrange 
to pay him the amount decreed as soon as possible, 
The defendant agreed and on this understanding 
he’ did not apply for leave to appeal withia time, 
but subsequently was surprised to receive a notice 
from Oourt which showed that the plaintiff had 
gone back on the agreement and had filed an ap- 
plication for leave to appeal; thereupon the de- 
‘fendant also took steps to present the application for 
Teave toeppeal to the Privy Council. But it was some 
“days out of time : ; 
`~ Held, that in the circumstances there was suffici- 
ent cause for extending time under s. 5, Limitation 
Act. HAKIM Rar v. Ganaa RAM : Lah. 248 
S 10— Applicability of section. ; 
~ One useful test for determining whetherany parti- 
‘cular trust is within the provisions of this section or 
not is to see if a suit for the purposeof following the 
trust property inthe hands of the trustee would be to 
aore it to the trust. KALI Papa De v. HARI Dast 

ASL 








——§.10—"Specific purpose" —Trust not declared 
by specific words but uhich are to beimplied from 
existence of particular facta or fiduciary relations, 
whether comes within s. 10. 

There is a well-marked distinction’ between the 

relation of agency and that of trust, but agency may 

. often involve a relation of trust and contidence, and 

-property in the hands of an agent may sometimes 

, be impressed, with a trust for the benefit of the princi- 

;. pal, and an agent may not, in such circumstances, 

| Set up the Statute of Limitation in bar of a suit for 

..@n account by the principal. 

But s. 10, Limitation Act, was not intended to com- 
„prise ali fiduciaryerelations whatsoever. By “specific 
; Purpose” in the section must be meant & purpose 
- which has been specified by the ` person who created 
. the trust.. The Indian Legislature did not think it 
-desirable, after a certain lapse of time, to enforce 
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{rilété which had to be gathered from the terms of a 
Gonversttion and had not been»declared by any 
spetific words. Such trusts as the law would imply 
from the eistence of particular facts of fiduciary 
relations are excluded from the operation of s. 16; 
Karı Papa De v, HARI Dasr Dasr Cal..190 


S. 10 —Trustee de son tort, when comes within 





8. 10. 

Trustees de son tort would come within the opera- 
tion of. 10, Limitation Act, but the existence of a 
trust must be first established before e. 10 may be 
applied against trustees de son torr 

Where a person who is unable to look after his 
properties, leaves the management thereof to his 
nephews, who continue in the management after his 
death, even if it be supposed that a fiduciary relation- 
ship was created under the circumstances after his 
death, such a relationship could, by no stretch’ of 
language, be deemed a trust’ for a specified purpose 
within the meaning of s 10, KALI Papa Dg v Hart 
Dası Dast Cal.190 
———~5. 10—“Vested", interpretation of. 

The view that the word “vested” ins. 10 is tobe 
taken, when speaking of a person standing in a 
fiduciary relation, not in the sense of “owned”, but 
in the sense of “held in possession”, cin no longer 
be maintained. KALI Papa De v. Harr Rast DAL 5 

al. 


—s. 10, Sch. |, Art, 62—Scope of Art. 62— 
Words “vested in trust’ ins. 10, if imply some- 
.thing more than mere possession and temporary 
control—Plaintiff deshmukh of villages entitled to 
fees andemoluments out of ‘revenue—Defendants, 
gumastas appointed or recognized by Peshwas, 
making collectton for plaintiff — Plaintiff having 
no power 'to remove or appoint defendante -- 
Defendants making collection but not making pay- 
ment to plaintiff — Suit by plaintiff to recover 
collection — Suit held governed by Art. 62 and 
plaintiff could recover collections only for three 
ears prior to suit—S. 10, held did not apply— 
efendants held, agents of plaintiff. 
Article 62 ofthe Limitation Act,is not. confined to 
suits against agents. - mae 
Thewords “vested in trust” ins. 10, Limitation Act 
if they do not necessarily imply a transfer of owner- 
ship in the strict sense, do at any rate imply sonié- 
‘thing more than mere‘possession and temporary con- 
trol of property. 4 : , 
The plaints wag the deskmukh of a numberof 
villages and was entitled to cértdin fees and emolu- 
ments out of the revenues of those villages. These 
were collected for him by people called ajahat 
gimastas whose office was hereditary. They were 





-either appointed in the first instance or their appoint- 


ment was confirmed and'recognized -by the peshwa's 
Government, and the plaintiff had no.power to re- 
move them and to collect the money for himself. 
The defendants were some of these gumastas. They 
collected moneys belonging to the plaintiff and had 
not paid them over, and the plaintiff brought a suit 
to recover the collections made with interest: | 

Held, that the-money collected by the defendants 
did not become vested in them in trust within the 
meaning of s. 10, Limitation Act and s. 10did not 
therefore apply The suit was governed by Art. 62 
and the plaintiff's claim except for three years before 
date of suit was time-barred. The defendants must 
be regarded as agents of the plaintiff and the mere 
fact that the defendants were not appointed by the 
plaintiff or were not ak Hoey ; by him did not pre- 
vont their being plaintiff's agents, MALOJIRAO 
7 . * t 


lxvi 


+ 
Limitation Act—cdntd. š 


MORESEWAR DB8sH- 


NARBINGHRAO SHITOLE 9. KEst av 
e Bom, 375 
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mewe ma —S. 10, Sch. |, Art, 123— Person entitled to 
> peteive annuity under will, guit by, against executor 
for arrears—S. 10, tf applies—Sutt, if governed by 
“art. 193—Flaintiff is entitled 10 6 per cent. rate 
of interest under 3. 353, Succession Act (XXXIX 
of 1925), in spite of fact that he waited long before 
coming to Court. 4 
Where a person entitled to receive an annuity under 
the terms of a will, files a suit against the executor 
of the will for recovery of the arrears of the 
annuity, the suit is governed by Art. 123, Limita- 
tion Act, and the plaintif can recover oiy such 
annuitiesas were not paid within 12 years of the date 
of such: suit, Section 10 of the Act has no application 
to. such a case. To claim the benefit of s. 10, Limita- 
ticn Act, a suit against a trustee must be for the 
purpose of following the trust property in his hands. 
- ° The plaintiff in the Above case is entitled to in- 
terest atthe rate of 6 per cent, on the amount 
claimed under 8. 253, Succession Act, andthe fact 
that he waited for a long time before coming to 
Court is no ground for.refusing the statutory inter- 


est. HEMANGINI DEVI v. ANIL KRISENA BANERJEE 
i Pat 283 


—s.14—Eror must be suchas might be com- 
mitted by reasonable and prudent mun—Error held 
was such 
Indulgence should bé granted cnly in cases where 

erior was an error that might be committed bya 

reasonable and prudent man exercising due diligence 

and caution. . 

_ Held, that applying this rule the plaintiff did not 

_ make such an eiror as to disentitlé hım to the benefit 
of s. l4 in lodging the suit at J where ibe defendant 

had land and to where he originally belonged. He was 

therefore entitled to deduct the time spent in prosecut- 
ing the suit at J. Maya BINGa v. UDHAM SINGA 
; Lak, 290 

s. 14— Question whether plaintiff acted with 
due diligence 18 a mixed question of law and fact. 
The question whether a party acted in good faith 

within the meaning of s. 14, Limitation Act, is a 

mixed question of law and -fact and can be question- 

ed in second appeal, provided that the lower Court's 
findings of fact are not interfered with. Maya 

Singu v. UDHAM BINGH f Lah. 250 

s. 14 11)—Suit J07 partition—Issues framed 

mot covering grestion, of how property was to be 

dwided—Appotntment of arbitrator to decide “uil 
matters at issue between parties” — Arbitrator 

- attempting compromise—Several properties divided 

by agreement— kespondents agreeing to pay plaintiff 
certain amount in lieu of certain share and 
ewecuting pro-nole— Compromise jJailing—Award 
by arbitrator— Appellant treating incomplete 
partition ag binding and seeking 10 enforce t in 
partition suit—Respondent pleading that award 
was vid—Prelim.snary cecree in accordance with 
award—On appeal Appellate Court holding that. 
incomplete partition was binding on parties but 
could not be enforced sn partition sun— Suit by 
appellant to recover amount on pro-note beyond 
lamatation —Case hela fell under s. 14 U) ana 
tine began to run jrom date of aecrce of Appellate 
Court. 

In a partition suit between members of a joint 

Hindu femily, the issues framed did not cover the 

question 4s to ‘how the property, if paitible, was 

to be divided among the” parties. Au arbitrator 
was subsequently appointed in the suit*to decid- 
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“all matters atissue between the parties. The arbitra- 
tor tock the view that only the issues framed by 
the Cou:t had been referred to him for the decision, 
He, however, made no attempt to bring aboutea 
compremise and succeeded in allocating about 
seven-eighths of the property by agreement bet- 
ween the parties but the attempt failed “aw no 
agrecment, as to the allocation of the * remaintler 
sould be arrived at. The arbitrator had, ‘by 
agreement allotted a” number of „items to the 
different parties im severally on terms that a 
certain sum would be payable in respect,of each 
item allotted to a particular party by him to other 
parties. On failure of the @ttempt, the arbitrator 
reported the matter to the Court. Inthe Court the 
appellant tock up the position that the indm plete 
partition so far as it was arrived at by agreement, 
was binding on the parties and enforceable inthe 
suit. The respondent pleaded that the partition 
was void being incomplete and alternatively that 
the partition preceeding formed no part of the 
award and they were tiken without prejudice and 
out cf Court and ‘were void. A preliminary decree 
was passed by the trial Court in accordance with 
the terms of the award without dealing with 
the alternative cbjection of the resp.ndent but on 
appeal ihe decision was set aside and the Court 
was directed to consider the objection. The Ap- 
pellate Court also held that the incomplete parti- 
tion although binding on parties could not ‘be 
enforced in the partition suit as nothing was 
yeferred to the arbitiat.r beyond the issues framed 
in the Suit ard that he was not concerned with 
the actual division of the property. The appellant 
then brought a sujt to recover a sum from the 
respondent which was due under the award and 
for which a pro-note had been executed by the 
reapondent. The suit was beyoud limitation: 

Held, that the case fell within the very words 
of s. 34 (i), Limitation Act, aud the limitation 
began to 1un from the date of the ,Appellate 
Court's decree as the appellant was seeking to en- 
force the incomplete partition by means of the 
partition proceedings and was therefor8 founding 
himself upon -precisely the same cause of action 
as that upon which the subsequent’ suit was 
founded dad in ‘seeking to enforce the partition in 
the earlier proceedings, the appellant was acting 
with due diligence and in good faith, NITYA NAND 
y. KARAM OLAND P C 471 
§.15—Held on facis that the order. was not 

tantamount to stay by an injunction or ‘order, 

within meaning of 8 15. $ 

The deciee-holder was a judgment-debtor under 
the decree passed in previous case which decfeo 
he was challenging in appeal. He applied to the 
Court for stay pending the disposal ot the appeal, 
The Court ordered stay on terms as to security. 
‘he then judgment-debtor, (the decree-holder in 
subsequent decree) was offering as security the sub- 
sequent decree which he had by that date obtained. 
It was a decree for a sum of over Rs. 10,0L0 and 
it was against a judgment- debtor whose estate had 
TeceLtly been taken under the management of the 
Court uf Wards, The Judge considered the securi- 
ty proper and ordered that the oflicer-in-charge of 
the Uourt of Wards should be written tq, to deposit 
the amount in Court, The order contained the fol- 
lowing sentence; ' The judgment-debtor uhdertakes 
not to accept any payment direct from the Cotrt 
of Wards towards the satisfaction of his decree::” 

Heid, that the order was not tantamount to -a 
stay by an injunction or order Within the meaning 
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of s. 15, Limitation Act. SHANKAR Rao y! HAZARIMAL 
NATHURAMJI AGARWAL MARWADI Nag. 516 
—— 8. 15(2 | Sege Limitation Act, 1908, Sch. I, 
Art, 31 948 
< - 8. 19 — Acknowledgment — Recitals in 
reference to arbitration admitting liability to pay 
debt,* held sufficient to extend limitation. 
Am acknowledgment in a reference to arbitration 
admitting liability to pay a debt, -extends the period 
of limitation even though the reference may prove 


infructuous. TrKampas MATHRADAS v. KALIANJI 
GORDHANDAS Sind 596 
————3. 20. 

Sze Limitation Act, 1908, s 4 899 
_ See Limitation Act, 1908, s. 21 (2) 490 





~e@S.20—Not the date on which endorsement *is 
made but dn which payment is made, is to be 
looked at, ` = 
With reference to 8. 20, Limitation Act, it does not 
matterin the least when the endorsement on the 
document was made, so long asthe payment itself 
was made Within the period of limitation, and the 
date to be looked at is not the date on which the 
endorsement is written, but the date on which the 
payment is made. U Po Nyonv Ma AH Ma 
: Rang. 765 
———S, 20—Payment by daughters of promisor 
not merely as messengers but as independent persons 

—Endorsements must be written and signed by 

thatone which made payment. 

No doubt, if money is sent by a person by the 
hands of a messenger, the messenger having no res- 
ponsibility in the matter except to hand over the 
money, the person making the payment is clearly the 
person who despatches the messenger with the money. 
Put where the daughters of a promisor have made 
payments not merely as messengers of their father 
but as independent persons, actually making the 
payment either on their own behalf or on behalf of 
their father, in order to save limitation, the endorse- 
ments must each be written or signed by that one 
of them who made each payment. U Po NYUN v. 
Ma An Ma ji Rang. 765 
———— 5, BO —Payment by debtor of sum towards 

debt amount— Endorsement of payment made onthe 

bond—Payment not made towards interest as such, 
nor apportioned by creditor towards interest— 

Payment held towards principal—Such payment 
- held gave fresh start of limitation, 

~ Adebtor vwing money ona bond had paid Ra. 3 
and had made an endorsement to that effect in his 
own hand on the back cf the bond and had got it 
attested bya witness, The payment was not made 
towards interest as such, Nor was it appropriated 
by the creditor towards interest: 

Heid, that the payment gave the creditor a fresh 
period of three years from the date ofthe payment 
within which to sue forthedebt. The payment wag 
obviously made towards the principal, and under the 
latter part of e. 20, it was not necessary that the writ- 
ing should specify thatthe amount was paid in part- 
payment of the prificipal assuch. JAWAĘsIR SINGA 2. 
Gautam Hassan Lah. 82 


S. 20—Single signature in regard to endorse- 
ments referring to payments made at different 
times, whether sufficient under Proviso to s.20 (1). 
It is doubsful whether a single signature in regard 

to. endorsemeats referring to a seriesof payments 

made at different timès would suffice to comply with 
the provis‘onsof the Proviso tos, 20 (1), Limitation 

Act. U Po Nyon v, Ma Au Ma Rang. 765 

"8, 20, as amended In 1927 — Whole 


> 
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endorsement, whether should be written by person 
making payment. 

Under the present law all that is- ne®essary is that 
the endorsement should have been signed by the 
person making the payment, and it is quite un-. 
necessary that the whele endorsement should have 
been written by the person making the payment., 
U Paw Tint v. U THAN Daina Rang. 393 
—-———- sS. 21 (2), 20, Sch. |, Art. 182—Scope of 

8.21 (2)—Joint contractors liable as auch before 

passing of decree— Whether become joint judg- 

ment-debtors after passing of dzcree—Payment by 
one joint judgment-debtor independently of others 

— Whether saves limitation against other judgment- 

debtogs. 

Sub-e. 2 of s, 21, Limitation Act, is merely ex- 
planatory: it does not lay down exceptions to any 
general principle embodied in s. 20. Joint contractors 
who are liable as such before decree is passed 
against them, 
against them and they become joint judgment- 
debtors j 

Payment made by one joint judgment-debtor, 
independently of other judgment-debtors, does not 
interrupt the running of the period of limitation as 
against the other judgment-debtors and cannot 





operate to save limitation as against them. Ram 
Kuwar Panpey v. HIRA LAL All. 490 
~§.28—Grant to khorposhdar of rent 


income, only of abadilands in village—Righis in 
respect of jungle and waste land forming separate 
block. not given—Rights in respect of usufruct of 
jung!e and of selling and cutting trees enjoyed by 
grantee and higsuccessors for more than 12 years 
as of right to the knowledge of grantor and his 
successors—S, 28 held applied and rights in jungle 
were lost by adverse possession to successors of 
grantor—Adverse possession, 

Where a grant made to the khorposhdar appears 
on the face of it, to’be an assignment, only of the 
rent income of the abadé lands of the village and 
the grant shows that the jungle and waste lands 
which formed a separate block were not at all 
granted to the khorposhdar and it is found that 
the khorposhdar and his success prs have all along been 
both enjoying the usufruct of the jungle block and 
the receipts obtained by cutting and selling timber 
and by leasing out the right to cut and remove, 
timber from the jungle from time to time, for a 
period of more than 12 years and that these rights 
were enjoyed and exercised openly, as of right and 
claimed adversely to the knowledge of the grantor 
or his successors, the khorposhdar or his successors 
were in reapect of these rights, prescribing or 
obtaining title by adverse. possession at the same 
time. Section 28, Limitation Act, applies to such 
a case and the right of the successors of the grantor 


“jin” the timber of the jungle is lost tohim by ad- 


verse possession. Jacapisi OHANDRA Deo DdABAL DEB 
v, PRATAP OHANDRA Dro DHABAL DEB Pat. 777 
Sch. |, Art. 14. Sse Punjab Redemption 

of Mortgages Act, 1918, ss. 10, 12 63 
Art. 14. Sze Punjab Redemption 
of Mortgages Act, 1913,5.12 œ f 522- 
Art. 31, s. 15 (2)—Consignment 

sent by plaintif from F to Z not accepted by 

` consignee—Railway asking plaintiff to take deli- 
very within certain time—Railway demanding 
from plaintiff additional charges—Plaintiff refus- 
ing to take delivery and suing Railway for 
damages for wrongful detention of. goods—Geods 
arriving at Zon December 30, 1935, and suit filed. 
on February 24, 1937—Suit against Secretary of - 














remain co-contractors after decree ` 
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State through Agent, E. I. Rly.—Summons served 

on Agent—Notice required by s 80, Civil Pro- 

cedure Code (Act V of 1908), sent to Secretary 

of State—Suit keld, within time even if Art, 31 

applied—There was held no defect in frame of 

suit or service of summons, 6 

Plaintiff sent some goods by Railway from F to Z. 
The delivery of the goods was not taken by the 
consignee. After some correspondence between the 
parties, the defendant railway wrote to the plaintiff 
to -take delivery of the goods within 15 days from 
the receipt. of the letter. Within this period the 
plaintiff sent his man to Z to take delivery. On 
reaching there the plaintiff's man found that the 
goods had been sent by the railway authoritieg to 
the Lost Property Office, at H. The plaintiff wrote 
to the Chief Commercial Manager, who asked him 
to pay the railway “freight from Z to H and back 
from H to Z and take delivery. The plaintiff re- 
fused to do so. He thereafter filed a suit for 
damages for wrongful detention of the goods, The 
Secretary of State against whom the suit was filed, 
was described in the plaint as “Secretary of State 
for India in Council, through the Agent, E. J. Rly. 
Calcutta, upon whom the service of summons wil 
be made,” Notice required by s. 80, Civil Prccedure 
Code, was sent tothe Secretary of State. The 
summons was served on Agent, ©. I. Rly. The 
goods had arrived at Z on December 30, 1935, and 
the suit was filed on February 24, 1937: 

Held, that the suit was within time even if 
Art. 31 was held applicable. The period of two 
months should be deducted from the period of 
limitation for the suit ander s. 15, cl. (2), Limita- 
tion Act. There was.no defect inthe frame of the 
suit or the service of summons of the suit. In the 
absence of any Pleader appointed by the Central 
Government as Crown Pleader, the provisicns of rr. 9 
and 10 of the Government of India (Adaptation of 
Indian Laws) Order, 1937, would apply and the 
Notification No. 1044-V1I-1£0, dated August 23, 
1925, would therefore be deemed to bein force. 
Under this notification the > gent of the E. I, Rly. 
was the proper person on whom notices ought to 
have been served and they were therefore properly 
served. Suri BHAGWAN v. SECRETARY oF STATE 

All, 948 
- Sch |, Art. 44—Applicability—Suit must 
be for possession against ` person in possession— 

Alienee disposing whale or portion of property 

before suit—Second alience, if affected by result 

of minor's suit against his alienor—Suit against 

himlimitation for. , 

Article 44, Limitation Act, contemplates a suit 
for possession and not a mere suit for declaration. 
If it is a suit fer’ possession, it must obviously be 
instituted against -the parties in possession. 

The position of alienees deriving title pendente 
lite is of course different, because they will be 
bound by the result of the suit against the alienee; 
but where the purchaser from the guardian had 
alienated the whole or a portion of the property 
before the suit, the alienee from the purchaser will 
certainly not be bound by any adjudication which 
the ward may ‘obtain against the original pur- 
chaser. If the ward seeks to dispossess the second 
alienee, the question of the validity of the aliena- 
tion must undoubtedly be re-tried, and the policy 
of Art. 44 is that a question of that kind should 
be investigated and decided within a period of 
three years after the attainment of majority by the 
ward. It is fantastic to hold that even if the ori- 
ginal alienee had parted with the whole property 
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from the conduct of the 
partnership came into existence between the plaintifia 
onthe ore hand and the 
upon the death of D and the suit was not barred under 
Art. 106, Limitation Act. Parma Nanp RAM v. 
THAKUR PRASAD All. 
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in favour of a stranger, the requirements of: Art. 44 
will be satisfied by obtaining a decree against thé 
original alienee in the absence of the 
chaser and on principle, it can make no difference 
whether the later alienation is of the whole prop: 
erty or only of a part of the 
Kasim ALI v. RATNA Mantkka MUDALIAR 


later pur- 


property. G.M, 
Mad, 697 
Sch. 1, Art. 62. Sze Limitation Apt, 1°08, 
s. 10 375 ` 
-———— Art.75., Sez Limitation Act, 1908, 
Sch. I, Art, 116 e 141 
-— —— Art, 106—D and R, each head of a 
branch of family, entering into partnership after 
partition of joint Hindu family~D dying in 1930- 
—Partnership continued by ‘his sons and sons of R, 
—R dying—Suit by sons of D in 1937 against sona 
of R for dissolution of partnership and accounts — 
Held, that fresh partnership came into existence 
between pariies after death*of D and suit was not 
barred under Art. 108. : 
There was a partition between several members of 


the joint Hindu family representing differentebranchea 
of the family. Subsequent to the partition, two 
members R and D, each of whom was a head of a 
separate branch, entered into a partnership and 
started a firm with their separate funds for the benefit 
of beth and their sons. D died in April 1930. It was 
in evidence that subsequent to D's death the partner- 
ship was cantinued by 
partners. R also died aud the sons of D later on 
brought a suit in 1937 
dissolution of 
accounts. 
went on as before even after the death of D and it 
ceased asthe result of the suit : 


the sons of each of the 
against the sons of R for 
the partnerskip and rendition of : 
Thesons of R admitted that the busiress 


Held, that the only inference that. could be drawn 
parties was thata fresh 


defendants on the other 


695 
—-—— Art. 113-—Agreement between A 


and B that B to finance A's litiggntion in 
return of share in property after decree — Agree- 
ment providing that in case of appeal to Privy 
Council B would be entitled to greater share—Suit 

by B'more than three years after decree but within 
three years of refusal of performanceof agree- 
ment—Suit held within time and second partof -~ 
Art. 113 applied — But agreement held unfair and 
invalid—Contract Act (IX of 1872), 8. 23. 

Statutes of limitation must be strictly construed 


and no man isto be deprived'of ‘rights which would 
by law belong to him unless the specific provisions 
of law, which are alleged to take away these rights, 
can be shown to apply clearly and in precise.terms 
to his case. 


The questicn as to whether the first part of Art. 113, 


Limitation Act, is or is not applicable, must depend 
to a great extent on the language of the agree- 
ment. : . 


A fair agreement to supply funds to carry ona 


suit in consideration of having ashare of the pro- 
perty, if recovered, ought not to be regarded as being 
per se opposed to public policy. But agreements of 
such a kind ought to be carefully watched, and 
when extortionate, unconscionable, 
proper objects ought to be held invalid’ The ques- 
tion as to whether a contract is Mhequitable and up- -? 
conscionable depends on the circumstances of each 
particular case. 


or mede for im- 


By an agreement between A and B,3 agreed to l 
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finance the litigation of A in respect of ‘certain pro- 
‘perty in return for part worth about one lac of 
Rupees of the recovered property, knowing well that 
the litigation would cost about Rs. 9,009. It was 
wiso provided that if an appeal was preferred to the 
Privy Council B would get a greater share. A was 
a mantof weak intellect and was in the habit of 
driaking B instituted a suit for the specific per- 
fofmance ‘of the contract more than three years 
after the date of the decree but within three years of 
the refusal to perform the contract : 

Held, that B was entitled to get his share after the 
decree which undoubtedly meant when the decree 
became unassailable Thé decree had not become 
_unassailable, It was li@ble to be challenged in an 
‘appeal to the High Court, and on the decision of such 
an app&al byan appeal to His Majesty in Council. 
The date of the decree could not therefore be regarded 
ae the date on which B became entitled to his share. 
Jt-must be therefore held that no date for the specific 
performance ,of the contract was fixed within the 
purview of Art 113, I imitation Act. The second part 
of Art. 113 would therefore be applicable tothe facts 
ofthe present case and the suit was within time. 

Held, also that A was induced to enter into an 
agreement which was highly detrimental to his in- 
terests and that sucha contract fell within the pur- 
view of s. 2%, Contract Act, as unconscionable. 

Held, however, that on equitable grounds some relief 
should be given to B. Since Rs. 8,440 were reasonable 
expenses of the litigation financed by B,a decree for 
that much should be passed in his favour. ALort 
Pars. aD Ta Court or Warps Leh.728 

Sch |, Art, 116 —Registration of mortgage 
deed obtained by fraud to which both mortgagor 
and mortgagee were parties—Deed, whether can be 
treated as registered one under Art. 116 so as to 
give effect to personal covenant contained in it. 

Per James, J.—lE a party desires registration of a 
document containing a personal covenant he is en- 
titled to obtain registr bien of it wherever he pleases, 
provided that the document does not affect immovable 
property , but if he desires to obtain registration 
of a document containing a personal covenant which 
also affects immovable property, he is bound by the 
provisions ofs, 48 of the Kegistration Act, and he is 
bound by those provisions for the whole of the docu- 
ment {from beginnging to end, and those provisions 
apply to the whole of the document. 

-Where a registration of a mortgage deed is obtained 
by fraud to which mortgag-r and mortgagee are 
parties, the deed cannot be t:eatedas a registered 
mortgage-deed. Norcan the deed be treated asa 
regiatered document under Art. 116 of the Schedule 
to the Limitation Act, soas to give effect te the 
personal covenant as contained in a registered gocu- 
ment 

Per Rowland, J.—The jurisdiction conferred on the 
Sub-Registrar bys. 29, Registration Act is limited to 
receiving and. registering “every document other 
tban a document referred to in.s. 28” andonee itis 
found that the dogument was a document referred to 
in 8. 28 then the result is thatifa Registrar had been 
aware of the facts he would have refused registra- 
tion. The same .consequences must follow as if 
registration had in fact been refused, that isto say, 
the entire document is on the footing of an un- 
registered document. Not only does it not affect any 
jmmovable property is. 49), but it must be considered 
unregistered for thepurposes of limitation (Art. 116 
of the Schedule to the Limitation Act). INDERDEO 
Sines v. RAMLAL SINGH Pat. 482 

——r ~s Arts. 116, 75—Registered mortgage 
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Limitation Act-—conid. a, 
bond providing re-payment by instalment and 
containing default clause —'Tests to see if unsa- 
iisfied balance is recoverable —* Mortgage suit 
within siz years from expiry of period of repay- 
ment but after three years from date of Last. 
default—Art 116 heb applicable and suit held 
within time . 
The fact that the mortgage bonds provided that the 


suit might be brought on the happening of a default. . 
would not make the mortgage money any the less 


due on the exoiry of the period of re-payment. 

The test for determining whether or not the 
balance due under a mortgage is legally recoverable 
is to see the limitation at the date of the suit, ie. on 
the date of the suit whether the mortgagee has the 


right to recover a personal decree against the mort- ` 


gagors f 

The amount on registered mortgage bonds Wag 
made payable by several annual instalments The 
bond contained a clause that in case of a default in 


anyone instalment, the whole balance then ` 
would be recoverable. The mortgage suit ae 
brought within six years from the expiry of the 


period of re payment stipulated in the mort 
but more than three years after the date of the pies 
default : l 

Held, that the fact that the mortgage bonds in suit 
were registered documents would be sufficient to 
attract the operation of Art 118, rather than of 
Art. 75, though in terms Art. 75 seemgd to be the most 
appropriate one. The claim, therefore, ton Personal 
decree under O, XXXIV, r. 6, Civil Procedure Code 
for-the unsatisfied balanca due on the mortea ə 
would not be barred at the date the suits were brought 
inasmuch as it was within eix years from the f 


the alleged breach of the bond. Mazaras Ba ADUR 


SINGH v. ABDUL MAJID 
— Seh I, art. 120. Cal, 141 
Sez Provincial Insolvency Act, 1920, s. 
Sze Trust 4 as ere 
-> m Art. 120—Plaintiffs’ title to land 


denied in partition suit —Plaintiffs' never i 7 

session — Plaintiffs’ suit for declaration that hey 

were owners of land, instituted more than six years 

after denialof title, held barred. 

Inthe partition proceedings started in th 
1902, the plaintifs’ title to tbe land in dispute Coos 
denied at that time. The plaintiffshad never actually 
been in physical possession of the Property in dis- 
pute : 

Held, that the suit for declaration instituted on 
August 19,1935, was clearly barred by time under 
Art. 120, Limitation Act. Ms.ar Lanoas v. Mucor 


ALLAH YAR Lah. 262 


7 Arts. 120, 131—Entiry in 
of Rights showing defendant as holding mur 
-right on fixed rent—Suit for declaration that 
defendant does not hold jote in mukarari right 
and rent ig liable to enhancement —Article appli- 
cable —Starting point. 
Where anentry inthe Record of Rights, shows 
that the defendant is holding a mukarrari right on a 
fixed rent by virtue of a certajn deed, a suit fof 
declaration that the defendant does” not hold the 
jote in mukarrari right and that the rent of the jote 
is liable to enhancement, is a suit for declaration 
that the entry inthe Record of Rights is wrong and 
the limitation applicable to such a suit is one udder 
Art. 120, Limitation Act, and not Art. 131 and the 
time begins to run from the date of the final 
publication of the Record of Rights, QADADHAR 
PATRA v. BROLANATH OUHOUBHURY g Pat, 651 





dateof ' 
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- Sch. |, Arts. 120, 131—Entry in Record 

of Rights, whether affecte tenure—Purchaser of 

tenure, if takes subject to limitation—Fresh right 

to sue, if accrues to purchaser from date of pur- 

chase, N 

“The Record of Rights affects ngt merely the rights 
of the tenure-holder for the time being but the 
tenure itself. In other words, whoever would take 
the tenure, by whatever process if may be, must 
hold it subject to the statutory limitations imposed 
by the Record of Rights. The purchaser of the 
tenure takes it subject to the limitations imposed by 
the Record of Rights, and no fresh right 
to him on the date ofthe purchase to sue for a 
declaration that the Record of Rights is wrong. 
GADADHAR Patra v. BHOLANATH OHAUDHURY Pat?651 


Art. 123, Ber Limitation Act, 
283 


Limitation Act, 
651 


1908, s. 10 





ae Art. 131. 
1908, Sch. I, Art. 120 


—_—- Art. 152 — Mortgage on March 9, 
1918—Three successive mortgages of same property 
in favour of same mortgagee—Third mortgage 
dated February 27, 1420, providing that mortgugor 
would pay previous and present mortgage money 
after one year—Suit on basis of mortgages on 
December 22, 1932, held within time. 

The mortgagor whese property was mortgaged on 
March 9, 1918, effected three other successive mort- 
gages on the same property in favour ofthe same 
mortgagee. The third mortgage-deed dated February 
27, 1920, contained a clause : ‘We agree to pay up 
the present and the previous mortgage money after 
one year.” The assignee of the mortgagee institute] 
a suit onthe basis of these mortgages on December 


Sez 





22, 1932, for principal, interest and costs of improve- - 


ments: 

Held, that the suit brought within 12 years from 
February 26, 1921, was within time an that the 
Article applicable was Art. 132, Limitation 
Act. Monan Devi v. Taure MEHDI Kuan Lah. 620 


— ——— Art. 142— Discontinuance’, mean- 
ing of—Land neither in possession of owner 
nor of any one else — Suit for possession by 
owner--Whether would fail because of his failure 
to show actual possession. 

Where the plaintiffin a suit for possession admits 
the defendant's possession, but alleges that he was 
dispossessed within 12 years of the suit by the 
defendant and the defendant contends that he has 
been in possession for more than 12 years and the 
suit is time-barred, the plaintiff cannot be allowed 
to say that if he has failed to prove his posses- 
sion by evidence, his possession must be presumed, 
as the title is with him, because, in spite of his 
title the other party is found to be in possession. 
The presumption that possession follows title is 
rebutted by the fact that the defendant is found 
jn possession. 

14, however, the land is left vacant and no other per- 
son is in possession, the plaintiff does not fail 
unless he shows actual possession, that is, by posi- 
tive acts of user and*enjoyment within 12 years of 
the suit. The land may be incapable of actual 
enjoyment as in the caseof diluvion by a river, In 
such a case, if the plaintiff showa his possession 
down, to the period of diluvion, his possession will 
continue so long as the land continues to be sub- 
merged, Mere absence of possession of the rightful 
owner is not suffivientto defeat his title. An owner 


is not barred by simple pop-user for any. length. 
$ 


INDIAN OASES 


: Limitation Act- contd. ewe 


accrues - 


"11939 


s 
of time, so long as no other person has peen in 
possession. The owner remains in point of law in 
possession till he is dispossessed by another person 
obtaining actual possession.” “ Discontinuance” in 
Art. 142, Limitation Act, means that a person int 
possession goes out and is followed into possession * 
by another person, because unless he is so follewed, 
he will in law be deemed to continue in possession 
and therefore there will be mo disconfinuancd 
Aziz-uD Din v. MAGBUL Hasan ` All. 945 


e 
——— Sch. |, Art. 142—Pariies to guit co-sharers 
-— Plaintiff alleging his possession ond disposges- 
sion by defendanis—Art. 142 applies — Plaintiff 
should prove possession within 12 years—Plaintiff . 
cannot be held to be in constructive postession. 
Weere the parties to the suit are co-sharere and 
when the plaintiff comes to Court with afi allegation - 
that he was in possession of certain property and was 
disp esessed, the case is .foverned by Art. 142, 
Limitation Act, and it is necessary for the plaintiff to 
prove his possession within 12 years. The mere fact 
that the defendants have been held to be @o-sharers 
ic the property, cannot help the plaintiff, when to 
the plaintiffs own allegation his father had built 
separate houses for himself and his brothersand had 
put them in separate possession. Insuch a case 


_ although the partition pleaded by the defendants is 


not proved, it cannot be held that the defendants were 
holding possession of the property in dispute on- 
behalf of the plaintiff The plaintiff cannot be held 
to have been even in constructive possession. He 
must show actual dispossession within 12 years. 
KARIM BAKHEH v. SHADI "Lah. 68 


—_—— _ —~-— Arts, 142, 144—Art 142, when 
applies—"Dispossession and “discontinuance” — 
Terms explained and difference painted out. 

In a case which falls under Art. 142 of the 
Limitation Act, the plaintiff must prove not only 
title but also possession within 12 years of suit. 
But before that article can apply, it must be shown 
either thatthe plaintiff was dispossessed or that 
he discontinued the possession. This can be 
egtablished either by the facts admitted in the - 
plaint or pleadings, or if not admitted thére, then 
by the facts actually found. But unless that is 
done, the case cannot come under Art. 112 and so the 
residuary Art, 144 would apply. 

The term “dispossession” applies when “a person 
comes in and drives out the others from posses- 
sion” It imports ouster, a driving out from posees- 
sion against the will of the person in actual 
possession. It is impossible to hold that this 
driving out occurs when, the transfer of posses- 
sion was voluntary: not against the will of.the 
person in possession but in. accordance with his 
wishes and with his active consent. 

The term “discontinuance” implies a voluntary 
act, en abandonment of possession followed by 
the actual possession of another. The difference 
between dispossession and discontinuance of posses- 
sion might be expressed in this way: the one is 
where a person comes in and drives out the other 
from possession, the other case is when the person 
in possession goes out and is followed into posses- 
sion by other. There must be an intention to abandon 
title before there can be said tobe a discontinu- 
ance of possession. But this cannot bes assumed. 
lt must be either admitted or proved.» So strong 
in fact is the position of the rightful owher that 
even when he has been dispossessed by a trespassér 
and that trespasser abandons possession either 
voluntarily or by vis major, for, however short a 
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time, before he has actually perfected his title — Sch. |, Art.182. 
by 12 years’ adverse possession, the possession of Ser Limitation Act, 1908, s. 21 (2)e 490 
the true owner is deemed to revive and he gets Sze Limitation Act, 1:08, Sch. T, Art. 181 119 


ea fresh starting point for limitation. Wrongiul 
possession cannot be assumed against the true 
owner when the facts disclose that he himself 
vplantarily handed over possession and was not 
deprived of it by the other side. MAHARBAN v. YUSUF 
Kuan Nag. 203 


e 
— Sch, J, Arts. 181, 182—Decree for posses- 
sion—Appeal—Execution stayed pending appeal 
on furnishing security for mesne profits—Appeal 
dismissed—Executian against aurety— Limitation 





- e ~Articl’ applicable, 


, 


Alehough a decree is not passed against a surety, 
it may stifl be executed against him by reason of 
s. 145, Oivil Procedure Code, and the limitation for 
an application for exécution of a decree against 
him is laid down by Art. 182, Limitation Act, 
and the decree-holder cannot break away from that 
Article. ° 

On judgment-debtor's furnishing security for mesne 
- profits till disposal of his appeal, the execution of the 
decree for possession of certain lands was stayed. The 
surety executed a bond uadertaking to pay mesne profits 
. toa certain extent if the appeal was dismissed. On the 
appeal being dismisszd, the decree-holder sought 
execution against the surety to the extent mentioned 
in the bond: 

Heid, that the application was one for the execu- 
tion of an order of a Civil Court under s. 145, Civil 
Procedure Code. Tho Article applicable was 
„Art. 182 and not Art, ltl. MANU Mano, AMAR Nata 

: Lah.14 


Arts. 181, 182—Restitution appli- 
. .cations—Article applicable—starting point. 

As execution is provided fcr in the present Civil 
Procedure Code, in Part II and O. XXI, while ap- 
plications for’ restitution are dealt with in Part XI, 
Uivil Procedure Code, as O. XXI ofthe present Oode 
is headed: "“ execution of decrees and orders” and 
as Art, 182, Limitation Act, provides for the execu- 
‘tion of a decree or order of any Oivil Gourt using 
exactly the same words as are used in the Civil 
‘Procedure Oode, it was clearly intended that Art, 182, 
Limitation Act, should apply to ' applications that 
fall within O. XXI cf the Uode and Art. 181 will 
apply .to all other applications. There is provision 
for consecutive applications for execution -and a 
fresh start is provided for in Art. 182 frum the 
date of the final order passed on a previous ap- 
plication for execution. Im Art. 181 ‘there is only 
one period of limitation and the starting pofat is 
the date on which tbe right to apply aecrues. 
Article 181, therefore, applies not only to restitutione 
under s. 144, Civil Procedure Code, but also to all 
applications for restitution under the inherent powers, 
of the Court, 


As regards starting point, the law allows a suc- 
cessful party to execute the decree as soon as it has 
been obtaiued in the Vourt of. first instance. Simi- 
larly, the party who.has succeeded in the iist Ap- 
Pellate Uourt 1s entitled to apply for restitution 
Without waiting for the decision of any second 
appeal thatymay be preferred by the other party. The 
starting point tor limitation under Art. 141, therefore, 
is the date of the decree of the first. Appellate Court, 
Ax unsuccessful attempt by the other party to get 
that decree reversed cannot give a fresh start. 
Punsas NATIONAL Bank, Lirp., DELHI y, NANHE NAL- 
Jangir Das Finm Lah. 119. 








Art. 182—apression, “where there 
has been an apgeal,” if applies to appeal from 
order refusing to set aside ex parte decree. 

It does not necessarily follow that because*a 
decree or order is mentioned in col. 1, the appeal 
which is mentioned in col. 3uf Art. 182, Limitation 
Act, must be against that decreeor order. It is 
equally logical to say that it must’ be something 
which affects that decree or order. Consequently the 
words “where there has been an appeal” would 
apply toan appeal against an order refusing to 
set agido an ex parte decree. NANDURI SRIRAMOBANDRA 
Rao v. CuINTAMANIBEATLA VENKATESHWARA Rao 

Mad, 491 
Lis pendens. Sze Civil Procedure Code, 1908, 

O. XXI, r. 63 362 

—~—— Sze Civil Procedure Code, 1908, 5.64 362 
— SEE Evidence Act, 1872, s. 115 400 

Madras Co-operative Societies Act (VI of 1932), 
8. 47 (3) (6)—Ligquidator, powers of—-Plea ques. 
tioning his jurisdiction on his application under 
3.47 (6)--I7 can be decided by executing Court. 
When a liquidator has decided that the person ig 

a member, which decision is subject to any procecd- 

ings which may be taken by either party in the 

Civil Court to set it aside, and applies under s. 47:6), 

Madras Co-operative Societies Act for its enforcement 

and such person denies that he isa member, which 

plea when analysed amcunts to this, that the liquida- 
tor has no jurisdiction to pass the order sought to ba 
enforced, z, e, when a plea is raised involving the 
question of the nullity of the decree sought to be exe- 
cuted that plea has clearly to be decided by the 

executing Court. HEJMADY Co-operative SCCIETIEE v, 

VEERAIYA Naika Mad. 425 

Madras District Municipalities Act (V of 1920), 
s. 93—Transaction of business—Business is 
transacted where contracts are made and control 
is exercised and not where contracts are merely 
executed, 

‘The general rule is that the business is trans- 
acted at the place where the contracts are made and 
control is exercised and not at. the place where 











‘the contracts are merely executed., 
- The plaintiff owned snarrack distillery at Bellary 


and kept a depot at Adoni for distribution of 
liquor. The depot at Adoni existed only to supply 
arrack for cash to licensed vendors and had no 
authority to supply on credit. Apart from the 
daily sales, the general control of the business was 
entirely exercised at Bellary. The sales at Adoni 


were not taken into account in assessing the pro~ 
fession tax at Bellary : 
Held, that the plaintiff must be deemed to 


transact his business at Bellary and not at Adoni 
and that the depot at Adoni was not strictly 
speaking an office but a mere warehouse for dis- 
tributing goods and that therefore the plaintiff was 
not taxable to profession tax in respect of the 
profits of his Adoni depot. Basu NAIDU v, MUNG. 
PAL U'OUNOIL, ADONI i Mad. 911 
Madras Hereditary Village Offices Act (Ill of 
1895), S. 18— Right of suit given by 3.13, whe- 
ther inconsistent with continuance of power of 
control given to District Collector by a. 3 of Re- 
gulation (VII of 1528). f 
There is no conflict between Regulation VII of 
1828, and Act III of 1895. The righ of suit which 
is givenby.s. 13 of Ach IIL of 10945, is not in any 
way inconsistent with the continuance of the power 


{xxii ‘ 
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of “superintendance, control and revision” given to 
the District Collector .bys 3. Third of Regulation 
VII of 1828, (Subordinate Collector's and Revenue 
Malversation Regulation) The District Collector's 
‘power of revision created by the same Regulation, 
unlessit isexpressly takin away,must be held to 
tontinue. T, V. Srinivasa AYYANGAR v, V. JAGAN- 
: NATHA AIYVANGAR Mad 921 
Madras Estates Land Act (I of 1908), ss. 5,125 

—Sale of land by Collector for arrears of rent due 

from ryot’ to landholder, if affected by doctrine of 

lis pendens. 

A sale by the Collector for arrears of rent of the 

: land on which those arrears were due to the land- 

: holder, is not affected by a pending suit on 8 mort- 

gage executed by the ryot who is in default. Under 

8.5, Madras Estates Land Act, the right of the 

. landholder to his rent isa first charge onthe land. 
Ponuswami OrETTIAR v. ELLASARI OBUL REDDY 

Mad. 57 

Madras High Court Original Side Rules, O. VII, 

. r. 7 (2)—Leare to defend unconditionally, uhen 

should be given-—Dejfence set up must be bona fide. 

Leave todefend may be given unconditionally, or 
subject to such terms as to giving security or time or 
mode of trial or otherwise as the Judge may think 
fit. As a general rule where a defendant shows 
thathe has a fair case for defence, or reasonable 

. grounds for’setting up a defence or evena fair prvo- 
` bability that he hasa bona fide defence, Le ought to 
have leave to defend. The defendant's case should 
- be a bona fide and should raise a triable issue which 
would show that he has a fair defence to put forward 
against the plaintiffs clam. It isnot necessary thut 
the Oourt should entcr fully into the merits cf the 
case and decide but it should be satisfied that the 
. defences raised show that thereis afair issue tbe 
tried by a competent tribunal before leave to defend 
is given unconditionally. Similarly the defence 
should not be one setup to gaintime. In deciding 
. whether the defence set up is bona fide or not, all the 
circumstances must be looked into, E. M. IBRAHIM 
Sart v. Souta INDIA INDUSTRIALS, LTD Mad. 349 
- Madras Irrigatlon Cess Act (Vil of 1865), s. I— 

Person paytng cess in ignorance of right—Whe- 

ther estopped from refusing to pay it in future— 

Estoppel. : 

When a person in ignorance of his right pays water 
cess wrongly assessedon him, he cannot be deemed 
to have agreed to pay such cess and such payment 
cannot estop him from iefusing to pay it in 
:future. SEORETARY OF STATE #, Mary PONNAMMAL 
: 7 Mad, 292 

s. 1, Proviso—Inamdar getting water from 

Government channel—Old barrier for diversion 

purposes, replaced with Government's permission— 

Channel not widened—More land brought under 

cultivation—Liability for cess for new cultiva- 

tion. 
- The plaintiff's inam village was irrigated by a 
‘tank which received its supply by a Government 
channel. Inorder to divert the water slong the 
ghannel, a stone anicut had been in existence from 
time immemorial. e plaintif inamder applied for 
permission of the Government. to replace the anicut 
-by masonry dam inthe channel, The permission was 
granted. Thereafter the plaintif brought under 
cultivation 30 acres of dry land by means of irriga- 
tion. The Government sought to assess him. for this 
new area of'land brought under cultivation. There 
was no evidence that showed that. either the new 
‘dam was higher than the old one or that the channe. 


‘Jeading to the tank was altered; 


inpiaN castle = 


e [1939 
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Held, that the anicut and the supply channel having 
remained virtually unaltered, the inamdar was entitled 
to the water which ran down the channel into his tank 
and was entitled to use that in any way he pleased, lve 
was not limited to the extent of wet cultivation which 
he was formerly making. Moreover, the extentof the 
inamdar’s right under the first proviso to s.1 ef,the 
Madras Irrigation Cess Act, was governed by the 
physical dimensions of the supply channel and.not 
by the actual quantity of water that might pass along 
the channel. SECRETARY OF Stats v. Mary PONNAMMAL 

Mad. 392 

Madras Local Boards Act (XIV of 1920), 8.227-A 

~Member of Panchayat Board snatching away 
minute book from another member—Présecution for’ 

Bifence—Sanction, necessity of. A . 

The alleged offences was the snatching away of 
the minutes book by a membr of a Panchayat 
Board from the member who was present at the 
meeting apparently with a view to prevent him 
from making an entry therein, which wag objected 
to. Both the accused in the case were members 
and ons was charged with having instigated the 
other to snatch away the minutes book. In the com- 
plaint reference was made to the official character 

of the various acts, and cccurrences that took place 
loading up to the snatching away of the minutes 


ook : 

Held, thatthe act must be deemed to be done 
by the accused when purporting toe act in his 
official capacity as a member. Ovherwise it would 
mean that only inthe case of authorised acts, which 
of course cannot amount to an offence, the prosscu- 
tion would require the sanction of the Local Gove 
ernment, thus making the provision of law, s. 227-4 
of the Madras Local Boards Act, unnecessary. 
Taking a reasonable view’ of the facts alleged, this 
was a case in which the Magistrate was not entitl- 
ed to take cognisance of the offence in the absence 
of any sanction of the prosecution by the Govern- 
ment, KARUPPIAH Tuevan v. N. KRISNA PILLAI 

Mad. 254 
Madras Prevention of Adulteration Act (Ill of 

1918), S. 5, cl. 1 (d)~Sweetmeat called?" Kajoor”, 

not in list of articles of food in which standard of 

purity is prescribed—Offence under s. 5, cl. 1 (d) 

cannot be committed in respect of it. j 

Where the sweetmeat (“Kajoor”) in ques- 
tion is nob one of the articles of food in respect 
of whith the Government have prescribed standards ~ 
of putity or determined the normal constituants 
‘thereof, it cannot be said that there is any room 
afforded for raising a presumption that the article 
of fogd is not genuine or 16 injurivus and it ‘ia 
not right therefore to convict a man fora breach 
‘of thé adulteration law when there 1s no law or 
rule having the force of -law prescribing a partis 
onlar composition for the article that is exposed for 
sale, 

The Government not having laid down any 
standard in respect of sweetmeats like ‘Kajoor', the 
selling of the sweetmeats which do not contain 
what they are usually expected to contain does nob 
amount to an offence under s.,5, cl, 1 qd) of the 
Madras Prevention of Adulteration Act. In 7e K.8, 
AMBI IYER Mad, 51 
Madras Revenue Recovery Act (ll of 1864), 

s. 58 —Liability, apportionment of-sPower of 

Uivil Court. . . : 

Section 58, Madras Revenue Recovery Act, is ‘no 
bar tothe Oivil Court apportioning the liability 
inter se as between the co-sharers.of the commoy 
burden. , ay 


. 
. 
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In the absence of a contract to the contrary, the 
‘shares are liable to contribute rateably. KALARLAPUDI 
VENKATA Suparsana SUDARA NARASAYYA GARU v. 
KALARLAGUDI Buowr KRISUTANAROYU GARU 
bs Mad. 518 


- Mallclous prosecutlon—Malice - Proof of—Prose- 
cufion started though known to be false—Whether 

hows malice, È 

In order to succeed, plaintiff must prove that the 
defendants acted maliciopsly, that is from some 
indirect motive. 

Where the intention of the prosecutor was to 
haye she accused punished in a case which he 
knew to be false, it could be held that there 
was obviously an inféntion to cause injury to 
the accused and hence the prosecution woulde be 
deem&d to be malicious. 

: It is impossible to say that a Brahmin gentle- 
man can be charged* with being a goonda without 
suffering something in his reputation, and in such 
:8 case, he is entitled to damages on-thia count. 
‘SATYENDRA OHANDRA BuATTAOdARJEE Vv. ABDUL MAMIM 
Kuan Cal 788 


— Suit for damages— From plaintiff's 
“acquittal, whether follows that defendant's version 
was false— Reasons on which previous judgment 
of Criminal Court is based, K relevant. 

Tn a suit for damages for malicious prosecution, 
ordinarily the burden is onthe plaintiff to prove 
absence of reasonable and probable cause. 

‘When the plaintiff is acquitted by the Oriminal 
Court, he should be deemed tobe innocent. But from 
this it does not follow that the defendants’ version is 
false and since the defendants were speaking of facts 
within their own knowledge, they must have known 
it to be false. The defendants’ story may be true in 
every single respect and yet the plaintiff may still 
have been innocent. 

In the absence of res judicata, the reasons upon 
which a judgment proceeds are entirely irrelevant in 
8 subsequent litigation except in the special circum- 
stances specifically provided for by the Evidence Act. 
‘This law has been applied, and rightly, to suits for 
malicious*prosecution. Oonsequently, ina suit for 
malicious prosecution the reasons upon which the 
previous judgment of the Criminal Court is ased are 
not relevant. BHAGIBATH v. Vishwasrao ` Nag. 226 


Married Women's Property Act(Ill of 1874), 
s. 6—Words used in policy of insurance leading 
to conclusion that policy was for benefit of wife 
—Whether to be deemed to betrust for benefit of 
wife under s. 6—Creditor of assured, if can claim 
assignment of policy in his favour. 

If the words found in the policy lead to the con- 
clusion that the policy was for the benefit of the 
assured'’s wife, then according to s. 6, Married 
Women’s Property Act, it shall be deemed to be 
a trust and enure as such so long as the wife is 
alive, The wife will not be entitled to claim any- 
thing under the policy unless the event referred to 
in. the policy happens, but the trust is brought 
into existence the moment the policy is taken out 
for the benefit of the wife. That being the case, 
the trust attaehes itself to the policy, from tha 
very moment of its birth,-and the policy cannot 
thereafter be looked upon as available to the ore- 
ditors regardless of the trust imposed upon it. 
It is not thêrefore open to the creditor totreat the 
policy as being th® property of his debtor and to 
Tequire an assigoment of it and to compel the 
Insirance Company to acknowledge such an assign- 
ment, as valid and binding upon them. 
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Where therefore the actual words “ for the bene- 
fit of the wife” are not found in the policy but - it 
is therein stated that the amount of the policy 
should be paid to the assured at the expiry of a 
certain period or be paid to the wife of the assured 
in case he died earfier, there is a trust for the 
benefit of the wife and the creditor of the assuréd 
cannot claim anassignment of the policy in his 
favour. KANNAYALAL y. 9. SUBBARAYA OBETTY 

Mad, 984 

Master and servant. Sre Tort 585 

Contract of service —Servant during employ- 

ment remaining absent from place where he had 

contracted toserve for certain period, yet doing 

his» master's duty—Employer not dispensing with 

his services but continuing them—Servant, if 
entitled to agreed wages for period of his absence. 

Where a contract of service is for a definite period 
and the servant during the employment remains 
absent from the place of service for a certain 
period but still performs his master's duties and 
the master does not choose to dispense with the 
servant's services but continues them, he is liable 
under his contract to pay the agreed wages for the 


period during which the servant was absent. Munna 
Sowa SUNDARAM CHETTIAR y, Sona T 4EEANNA 
OHOKALINGAM Mad. 138 





—Contract of service fora definite period— 
Master terminating employment before fixed period 
and employing another servant at small salary-~ 
Discharged servant, if entitled to salary for full 
period—What must be shown by master to avoid 
such liability. h 
Where a person has agreed to employ another, he 

is not entitled to put an end to the employment 

simply because he finds his business is not proving 


as profitable as he anticipated or because he finds . 


that he can get somebody to perform the duties at 
a smali sala1y. If the contract provides for termina- 
tion of employment by notice, the employer can 
lawfully terminate the employment on giving the 
required notice. In a case where the employment 
was for a definite period, the employer 
to pay the etipulated salary unless he shows that 
the discharged servant had an opportunity of other 
employment, but refused to avail himself of it. In 


is bound - 


other words, the principle that-a person must do , 


what he canto mitigate damages, applies to a con- 
tract of service just as it applies to an ordinary 
commercial contract. 


Where a contract isto serve a master in Madras, - 


and it has not been shown by the master that there 


was other employment for the discharged servantin | 


Madras or in any pars of the Presidency, the 
master fails to prove that the servant could bave ob- 
tained other employment even if he shows that he 
offered his servant an employment at Rangoon, 
Muna Sona SUNDARAM CHETTIAR v, Sona THEEANNA 
OxnoxaLineam CHETTIAR Mad.i38 
— Wrongful dismissal—- Damages—Measure of. 

The measure of damages in a case of wrongful 
dismissal independent of damages for the loss of 
character is the amount of wages which the 
plaintifi was prevented from éarning by reason of 





his wrongful dismissal Kuirop RANJAN Das v. 
Mouammap W sy Pat. 585 
Minor. Ser Arbitration 287 


—Alienation by guardian—Sale to discharge 
debt—Duty of aliscnee—Sale, when binding on 
minor's estate — Use of sale proceeds by guardian 
—Effect of. . 

Where the guardian alienates some of the minor's 
propérty „to pay off a mortgage debt todifferent per- 
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for a larger amount 
than the balance due on the mortgage and the 
alienee fails to examine the mortgage-deed and 
the endorsements thereon, which would have put 
him on his guard, the mere fact that the vendors 
were respectable persons and so he did not make 
the enquiry, does not make the alienation binding 
onthe minor G. M. Kasim ALI v. RATNA MANIKKA 
MUDALIAR Mad.“697 


Mortgage—Anomalous—A clause in deed making 
mortgage usufructuary but another providing for 
recovery of amount from mortgaged property — 
Mortgage held anomalous, 

Where a mortgage-deed contains a clause which 
would make it an usufructuary mortgage but another 
clause provides in the most explicit terms for recovery 
of the amount due from the mortgaged property, the 
mortgage is not usufructuary but anomalous. Moxan 
Devi v. TALIB M¥apr KHAN Lah 620 
Consideration—Onus — Execution prored— 

Acknowledgment of consideration recited—Pur- 

chaser of equity of redemption in auction sale— 

Onus ison him to prore want of consideration— 

Estoppel. 

Where a mortgage deed is proved to have been 
executed and the document contains an acknow- 
ledgment of the receipt of the consideration, this 
is strong prima facie evidence that the considera- 
tion has been actually received and is evidence not 
only against the mortgagors but also against per- 
sons claiming under them subsequent to the date of 
the mortgage, i 

In a suit for recovery of interest due on the mort- 

age, the mortgagor did not deny the consideration, 
he deed contained the acknowledgment of the same. 

The suit was decreed. In execution of the decree, 

the equity of redemption was sold. Subsequently 

in the suits on the mortgage, the purchaser denied 
consideration : $ 

Held, that the onus to prove want of coneidera- 
tion was onthe purchaser. 

Held, also that the purchaser had derived title 
from the mortgagor at a Court sale in execution of 
a decree for interest due on the mortgage deed and 
therefore it was not open to him to say that this 
very mortgage deed was without consideration. 
NARANJAN SINGH v. Gautam MOHAMMED Lah. 505 


~-Costs— Trying Court imposing personal 
liability for costs on mortgagor — Execution of 
order against person of mortgagor without selling 
mortgaged property. 

Ordinarily costs awarded to a mortgagee-decree- 
holder in a mortgage suit orappeal in the absence 
of any express direction tothe contrary would be 
part of the mortgage amount decreed and would be 
a charge on the mortgaged property. Where the 
trying Court imposes personal liability for costs 








onthe defendunt-mortgagor in express terms, the - 


order is intra vires and can be executed against 
the person of the mortgagor apart from the sale of 
the mostgaged property. KRISBAN Laue. SRI JAIN 
MANDIR PANCHAITIAT, HANSI Lah.. 487 
—-—— Equitable. See Transfer of Property Act, 

1882, s, 58 (7) f 
=-—-— Equitable — Suit on--Pieadings should be 
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strictly construed —Documents of title of movables 

such as machinery, if canbe construed as those of 

tmmovables, 

Tn a suit on equitable mortgage the pleadings must, 
be fairly strictly construed as it is easy to assert 
an equitable mortgage where none exists merely 
because some title deed or other has passed tt the 
party asserting the equitable mortgage. Dqcumertig 
of title of movables such as machinery cannot be 
construed as docur.ents of title of immovable pro- 
perty because in the interval, the movable machinery 
had by fixation to the earth become immovable pro- 
perty. The scope of an equitable mortgage dees not 
extend beyond the scope of the titledeeds. MADAN . 
Lat v. Ganga Bissan . 
~~, —_ Equitable—Title-deeds deposited as collageral 

security for laan~Terms of loan agreed upon some 

days before deposit —Subsequent execution of 
memorandum —Memorandume neither reciting date 
of deposit nor giving rate of interest—Memorandum 
held not itself record of mortgage transaction and 

did not require registration, ry 

It is settled law that where a deposit of title-deeds 
as collateral security for a loan is evidenced by a 
writing which is not intended tobe itself the embodi- 
ment of the contract, but isa mcre memorandum ofa 
previcusly completed transaction, that writing is not 
an instrument affecting immovable property and need 
not be registered. In deciding whether the writing 
js such a Mem randum of a completed transaclion or 
the embodiment of the actual contract, the use of the 
past or present tense inieference to the deposit may 
be an indication ¿f the intention of the parties but 
cannot of itself be the sole criterion of the nature of 
the document. The important point to consider is 
whether having regard to the recitals of the docu- 
ment and the evidence, circumstantial or otherwise, 
of the manner Of its execution, it can be stated that 
the document was regarded by the parties as the 
embodiment ofthe bargain or as a mere memorandum 
ofacompleted oral contract which had an existence 
independent of the memorandum. If the former, it 
is inadmissible 1f not regisiered, If the latter, ib 
does not require registration as it is not ag instru- 
ment affecting immovable property. 

After the deposit of title-deeds was made as col- 
lateral security for a loaa, a memorandum was exe- 
cuted. The terms ‘of the loan were agreed upon- 
some days before the deposit and title-deeds re- 
mained as security for loan which had already been 
agreed to be advanced subject toa satisfactory title, 
The title was approved by the document writer some 
days before the execution of the memorandum, 
Besides this the memorandum did not recite the date 
of the deposit and did not give the rate of in- 
terest; e 

Held, that there was already a completed mort- 
gage agreement anterior by some days to the memoran- 
dum. The memorandum, therefore, was not itself a 
complete record of the contract and didnot require 
registration O. KrisaNavENI AMMAL v. P. S. SuBRAu- 
MANYAM O; ETTY ° Mad. 922 

Equitable mortgage—Uomemporaneous agree- 
ment in writing made integral part of transaction 
and itself operative instrument~Suck document 
requires registraiion—Held .on facts that memo- 
randum was not merely evidence of compleied 
transaction but was operative andrequired vegistra- 

tion—Registration Act (AVI of 190%), 8. 17. 

Where, the parties professing- tÔ create a mort-, 
gage by deposit of title-deeds contemporaneously 
enter into a contractual agreement, in writing,. 
which? is madean integral part of the” transad- 


. 
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tion and’ is itself an operative instrument and 
not merely evidential. such a document must, 
under s. 17, Registration Act, be registered. 

e Held, on facts that the memorandum did not 
merely evidence the transaction already completed 
by deposit of “ title-deeds, but its language was 
operafive and hence it required registration. Hart 
Balzar PAUL v Kepar Nats Sava PC935 


— -—— Mortgagor making sub-mortgage of property 
~—Suit on mortgge — Sub-morigagee Erefusing to 
join as plaintiff—Sutt held yet maintainable. 
Where the original mortgagee created a sub- 

mortgage over some of the mortgaged property and 

brought a spit on kis fhortgage against the mort- 

“ghgor and the sub-mortgagee refused for some reagon 

or oth€r to jgin as plaintiff : 

Held, that the original mortgagee could maintain 
the suit to assert the right which still vested in him. 
Monan Devi v, TALIB Menpr Kuan Lah, 620 
—Substituted securities — Priority —Rights in 

substituted security of two risal claimants, after 

partition—S. 48, Transfer of Property Act (IV of 
1€82), if applies to such case. 

As between the two substituted security rights no 
question of priority arises, for s. 48, Transfer of 
Property Act, applies only to successive mortgages 
on the same property. After partition the rights in 
the substituted security of two rival claimants 
should be proportionate to the value of the original 
security as ìt stood on the date of partition O. 
KRISHNAVENI AMMAL v. P, S, SUBRAHMANYAM OnETTY 

Mad. 922 

-Suit on— Application by mortgagee for 
appointment of Receiver—Mortgagor becoming in- 
solvent—Oficial Receiver impleaded —A pplication 
Jor appointment of Receiver granted in presence 
of Oficial Receiver and mortgagee appointed 
Recetver—Court directing Oficial Receiver to 
furnish Mortgagee-Receiver with particulars 

. regarding leases granted by him—Official Receiver 

held bound by the order. 

In a suit on a mortgage, an application for the 
appointment of a Receiver was made by the mort- 
gagee. The mortgagor became an insolvent and the 
Official Receiver was made a defendant. In the 
presence of the Official Receiver and after an objec- 
tion by him the mortgagee was appointed a Receiver. 
On the application by the Mortgagee-Receiver the 
Court directed the Official Receiver to furnish him 
with particulars regarding the leases granted by 
him (the Official Receiver) : 

Held, that it made no difference that the person 
against whom the order was made happened to be 
the Official Receiver: be was a party to the Suit 
rand was bound by the order made in his presence, 
‘The Official Receiver, as much as any other party 
‘to the suit, was bound by the orders ofthe Court. 
Sunparam AYYANGAR Vv, OFFICIAL REOEIVER, TRICHINO- 
POLY Mad. 623 


Suit on—Personal decree—Mortgage exe- 
cuted by senior members of joint Hindu family— 
Covenant to re-pay principal and interest within 
three years—Mortgagee entitled to sue for fore- 
closure, in defadlt—Bond to be regarded as sale-deed, 
consideration being unpaid mertgage money— 
Mortgage found to be not for legal necessity or family 
benefit—Suif on mortgage—Clatm for foreclosure and 
personal decree againgt mortgagors and their heirs 
—There washeld, no personal covenant to pay and 
personal decree could not be given. 
A mortgage was executed by the senior members 
t-a joint Hindwfamily, Tle mottgagors covenanted 
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in the mortgage bond to re-pay the principal and 
interest within three years from the date of its 
execution, and it was stipulated that in default of 
such payment within the time specified, the morte 
gagee would be entitled to sue for foreclosure and the 
mortgage bond would be regarded as a deed of sale 
the consideration whereof would be the unpaid 
portion of the money advanced under the mortgage. 
The mortgage was found to be executed without legal 
necessity and was not for the benefit of the joint 
Hindu family. The mortgages broughts suit for 
foreclosure and claimed a personal decree against the 
mortgagors and their heirs : 

Held, that there was no personal covenant onthe 
part of the mortgagor to pay the mortgage debt and 
the mortgagee could not therefore get a personal 
decrea. Brisuan DATT SINGH y. MATHURA PRASAD 

All, 902 

Suit on — Trespasser in possession of 
property mortgaging it for payment of land re- 
venue and for protecting estate from being sold— 

True owner establishing title and ‘getting possession 

—Suiton mortgage against trespasser and true 

owner— Mortgage decree, tf can be passed — Money 

decree, whether can be passed against true owner on 
equitable principle of salvage. 

There is an equity only in favour of a person who 
is in possession of the estate in good faith under a 
claim which may afterwards turn out to be un- 
founded provided hehas saved the estate from 
destruction and has preserved it upon the principle 
of salvage But this principle can have no applica- 
tion in favour of a person who has naver been in 
possession of an estate under any claim whatsoever 
and whois no more than a mere volunteer, a mere 
lender. 

Where a person in wrongful possession of proparty 
as a trespasser borrowsa loan on the mortgage of tha 
propeity forthe payment of Government revenue and 
cess due from theestate, the non-payment of which 
would have rendered the estate liable to be sold aud 
thus preserves the estate and the rightful owner 
subsequently establishes his title and obtains posses- 
sion of the property, in a suit brought by the mort- 
gagee subsequently against the trespasser and the true 
owner, on his mortgage, a mortgage-decree cannot be 
passed against the true owner as the mortgage can- 
not be binding upon the estate because the mortgagor 
was a person who had n> title to alienate the pro- 
perty. Norcan a money decree be passed against 
the true owner upon the equitable principle of salvage 
as the mortgagee did not pay the money on his own 
behalf to preserve the estate but was merely a lender 
who lent money to the trespasser. BEUNESHWAR PRASAD 
SINGH v. BRIJMOMAN SINGH : Pat. 591 


——— Usufructuary. Suz Agra Tenancy Act, ce 


s 3t 
Mortgage Sult—Defendan! not admitting execution 

of deed—His Pleader contesting execution and 

attestation at trial—Egecution helds specifically 

denied within meaning of Proviso to s. 68. 

The defendant in 8 mortgage suit pleaded in 
his written statement that he did not admit the ° 
execution of the mortgage deed, and at the trial 
the Pleader who appeared for him “hotly contend- 
ed that the execution and due attestation of the 
mortgage bond in suit was not proved against hia 
client”: 

Held, that in these circumstances the execution 
of the mortgage need must be held to be specifically 
denied by the defendant within the meaning of 
Proviso tos 68, Evidence Act. SURENDRA BAHADUR , 
BINGEW, BEHARI SINGH PG 216 
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Motor Vehicles act (VIII of 1914), s. 16—Rules 
under, rr. 31, 33— Person carrying passengers in 
bus from outside ‘British territory into British 
territory for hare without registration—Rr. 31 and 

33, if contravened. 

Tf a person carries passengers in his bus from 
ottside’ British territory and comes to Karachi into 
British territory without registration and passengers 
pily their fare tohinito carry them there and back, 
he does ply his bus for hire within British terri- 
tory. The fact that the end of the journey at one 
side terminates outside. British territory does not 
exclude the bus from the operation of. r. 31 and 
r. 33 made under s. 16, Motor Vehicles Act, so far 
as the journey within British territory is concern- 
ed, Exiasv EMPEROR ` a Sind 449 


: : 
Muhammadan Law—Glft—Gift to brothers Sjoint- 
ly—They take as tenants-in-common. 

Where a Muhammadan ` testator by a deed of 
settlement settles part of the property on the 
plaintiff and part of it on his brother, they take as 
tenants-in-common and not as joint tenants Joint 
tenancy is unknown to’'Muhammadan Law. G.M. 
Kasim ALI v. RATNA MANIKKA MUuDALIAR ` Mad. 997 
————— Marriage— Apostasy — Marrioge is dis- 

solved—Declaration ` attended with volition, if 

sufficient proof—Action of Court in offering 
pork to test bona fides, strofgly deprecated. 

Apostacy ipso facto effects cancellation of a Muslim 
marriage. ' . : 

No Oourt can test or gauge the sincerity of reli- 
gious belief. Renunciation of a religious faith there- 
fore requires no other. proof than a person's dec- 
laration, the only condition being that the declara- 


tion is not casual, of Which the declarer may repent ' 
afterwards, but it should be attended with volition : 


and shoyld be such fó which the declarer adheres 
and in which he persists. The motive of a declarer 
is, similarly immaterial. A person may renounce 


his faith for love or for avarice. A genuine conver- : 


sion is one which has actually taken place, and if 
once it is proved as‘an accomplished fact, further 
enquiry is barred: . : : 

Held, that as oon ae the plaintiff declared not 
only in the plaint but even in her statement in 
Court as her own witness that'she did not believe 
in God, the Qoran and the Prophet of Islam, she 
at once went out of the pale of Islam. 

Held, also that the action of the District Judge 
in testing the bona fides of the: person, by offering 
pork to her must be strongly deprecated. In the 
first place, this amounted to an admission of addi- 
tional evidence which the District Judge was not 
empowered to admit inthis way, and secondly, the 
method adopted by him was most objectionable. 
One may relinquish a faith, which is an easy thing 


to do, but one may not acquire:at-the same time a - 


liking for those things which one has been taught 
to detest throughout one's life. Such method of 
enquiry was neither contemplated by law nor war- 
ranted by the exigencies of the case. RESHAM BIBI 
v. Kaupa BAKHSH ` ; Lah, 222 


———- Successlon—Personal, law of employee, if 
. canbe changed by agreement with employer. 

The personal law.df succession of a Muhammadan 
employee cannot be changed by agreement between him 
and his employer, Latiranpar p, SAKINABAI 

. Sind 770 

~~~—— Wakf— Musha— Doctrine of—Eztent of 
applicability—Haceptions—Undivided share ` dedi- 

. cated for upkeep of mosque already existing 

—Dedication,. if valid. 

_The doctrine of musha has always been held to 
be unadopted to 8 progressive state of society, and 
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Muhammadan Law—coneld. ` a “i 
an exception based on such doctrine must be kept’ 
within the strictest limits. - : i 

To the general rule that wakf of musha is perfect- 
ly valid, tbereis an exception that when an uns, 
divided piece, of land is dedicated to be used as- 
cemetery or aiplace to build a mosque on the de-. 
dication for construction and endowment of stigh a. 
mosque or temetcry is invalid. But when g mosdtg . 
or a tomb already exists on a different parcel of 
land, if an undivided share of another property is 
dedicated for the upkeep of such a moaque, the dedi- 
cation is not hit by this exception. Mocammap AYUB 
ALI v. AMIR KHAN Gal. 76. 
Mussalman Wakf Act (XLII of 1923 as amend- 

-ed by Bombay Amendmënt Act, 1985), ss 10, |. 

10-B— Offence under s. 10, if can be trigd by 

District Court. . 

The effect of the original Mussalman Wakf Act 
of 1923 and the Mussalman Wakf: Bombay (Amend- 
ment) Act of 1935 as they now stand ig that any 
prosecution under s. 10 of the principal Act must 
be with the sanction cf the District Gourt and 
must: be tried by a Criminal Court not inferior to 
that of a Presidency Magistrate or of a Magistrate 
of the First Class. An offence under s. 10 cannot, 
therefore, be. tried by a District Court which is not’ 


a Criminal Court. ABDEALI KADARBHAI Vora v. 
DISTRIOT GOVERNMENT PLEADER, KAIRA Bom. 972., 
Negotlable Instruments Act (XXVI of 


1881, 88. 8, 9—Execution of pro-note in favour’ 

of joint family firm—Members comprising firm at, 

time of execution of pro-note, whether holders of 

-note—Suit cn note by such menbers--Maintain- 

ability of. . g R ; 

“Where a promissory note: is executed in favour of 

joint Hindu family firm, a suit on such pro note can 
be brought by ‘all the individual members who com- 
prised the firm at the time of the execution of the 
pro-note Such members can be said to be the. holders 
of the note or Holders in due vourse under ss.6 and 9, 
Negotiable Instruments Act. MADUBAI Francis 
DAMEL v. VADILAL KASHIDAS Bom. 808 
ss. 8,43—'Holder’ in s. 8, who is—Pro-note 

payable to order, transferred by soy without: 

endorsement—Transferee, whether holder under 

s, 43— Whether can claim righte of holder for con- 

sideration. : 

The holder in s 8, Negotiable Instruments Act, 
is a person to whom there has been negotiation by ' 
endorsement and delivery in a case where note 18 
payable to order and not & person who has merely 
acquired rights under a sale-deed. In the case 
therefore of a promissory note payable to order, | 
there, must be an endorsement and inthe case ofa‘ 
promissory note payable tu bearer, there need not 
be afi endorsement. , ; 

Where a pro-note payable to order is transferred 
by sale-deed without any endorsement in favour of 
the transferee, the transferee is not a bolder within - 
the meaning of s. 43, Negotiable Instruments Act, 
and he cannot claim the right of a holder for 
consideration under that section Juna BABADUR 
Sines v. OHANDER BALI SING All. 897 
5. 9. Sze Negotiable Instruments Act, 

1831, s. 8 . 808 
—-——— S. 10. Sre Negotiable Instruments Act, 

1681, s. 16 272 
— ss, 16, 85-A, 10—Payment of draft by 

bank held not in good faith and without, negligence 

—Bank therefore held liable. erie 

Under s. 16, Negotiable Instruments Act, if the 
endorser signs his name only, the endorsement is 
seid to bein blank .and such an” endorsement 
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makes the negotiable instrument payable to the 
bearer. ; 
Bank issued a draft drawn on their branch at Q 
for payment of Rs. 1,000 to H and G or order. 
*This draft was sent to H, who appeared at the Q 
Branch of the Bank for the first time and presented 
the Uraft for payment. At that time the draft pur- 
gered to be endorsed in blank on reverse by both 
and G. The Manager of the Bank, refused to pay 

Rs. 1,000 to H as he did not know him. Sub- 
sequently, however, it was’arranged that L who was 
known to the Bank and had a current account, 
should verify the endorsement of H, that the draft 
should be endorsed in his favour by H, and paid 
into the account of B. This was done. The manager 
Wok, no steps to have the signature of G confjrmed 
or identified by any one: i 
.- Held, that under these circumstances, the payment 
of the draft could not be said to have been made 
in good faith and without negligence. The payment 
was not therefore in due course and s. 8&T-A read with 
s. 10, Negotiable Instruments Act, did not absolve the 
Bank from liability for the payment. P. C. BHANDARI 


v. PUNJAB NATIONAL Bank, LTD. Lah. 272 
——-— $. 43. Sze Negotiable Instruments Act, 

1881, s. 8 897 
—-— $, 70. SER Fro-note 396 


——~-— 8, 85-A. Sze Negotiable Instrumente Act, 
* 1881, 5. 16 272 


S.87—Agreement between partics to pay 
interest—Sarkhat as originally drawn up not con- 
taining reference to payment 
accidental omission—Creditor altering sirkhat by 

_ incorporating rate of interest, without reference 
to debtor—Alteration, if renders sarkhat void— 

Oral evidence to prove agreement to pay interest, 

admissibi'ity of, under s 9%, Proviso 2, Ividence 

Act (I of 1872). 

Where there ig agreement between the partica for 
the payment of ‘interest but a sarkhat, as originally 
drawn up, does ‘not contain any reference as to the 
payment of interest through an accidental omission 
and the creditor subsequently makes an alteration 
in the Sirkhat by incorporating in it the rate of 
interest agreed upon, the ulteration though made 
without reference to other party does not make the 
sarkhat void against the debtors as the alteration 
was made to carry out the common intention of the 
parties. Oral evidencé as to the agreement to pay 
interest is admissible in evidence under Proviso 2) to 
s. 92, Evidence Act Morec.ver, s. 87, Negotiable 
Instruments Act, itself postulates the possibility of 
such an agreement being proved by oral evidence. 


Lacumr Rat v. SRIDEO RAI 41. 863 
Oudh Rent Act (XXII 071886), 5. 108. SER Civil 

Procedure Code, 1908, s. 115 s 58 
Pardanashin Lady. Sze Lease 341 


Partnershlp—Liability of partners, when liable for 
criminal acts of managing partner. 

Merely because a person isa partner in a firm, he 
is not liable fos all the criminal acts of the managing 
partner unless he was aware of themor in some was 
has connived at them. Ram Oxanpra RANGO BAWKAR 
v. EMPEROR è Bom. 870 
Partnership Act (IX of 1932), ss. 4, 8—Two 

person: separately advancing money to third on 

Joint security—Whether make them partners — 

Lsolated act of money-lending—Whether can be 
, Called trade ooccupation, 

The mere fact that two persons or sets of per- 
sons separately advance money to a third on ajoint 
security does not make them partners, There can 
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Partnership Act—concld. | , 
be a partnership in respect of a single adventure, 
Section 8 of the Partnership Act is clear about 
that, but before that can happen, the other requisites 
of partnership must be present. Under s. 4 there 
must be a “business” and there’ must be an 
agreement to share he profits of that busirtess, and 
the business muet be carried on by all or any of 
the partners acting for all. An isolated act °of 
money-lending ona joint security cannot be regard- 
ed as constituting a business within the meaning 
of that definition. Business is defined in the Act to 
include ‘‘every trade, occupation or profession.” 
Now money-lending may be regarded as either a 
trade or an occupation but not an isolated act of 
lendjng money. SUGANMAL v UMRAOBI Nug. 24 
——— 8, 8. Sze Partnership Act, 1932, 5 4 24 
Patent—Disclaimer—Dislaimer filed- and recorded 

— Existing claims are only claims as amended by 

virtue of disclaimer. . 

Patent Act (Canada), 1935, does not contemplate 
or authorise a contingent disclaimer. As soon ag 
the disclaimer is filed and recorded in the office of 
the Commissioner, it is made part of the patent; 
the only existing claims ere the claims as amended 
by virtue of the disclaimer, and the only invention, 
protected by the letters patent is the invention, a 
description whereof is contained in the specifica- 
tion as so amended. Oanabian CRLANESE v. B.V. D, 
Company, LTD P C95 
Patents and Designs Act (II of 1911), s. 53 (1) 

(a)—Plaintiff registered proprietor of new and 

original design consisting of border and background 
- of sari~Defendant copying such design, getting it 

printed in Japan and importing such saries in 

Bombay for sale—Suit by plaintiff against defend- 

ant for injunction resiraining them from applying 

the designing and taking delivery of gacds imported 

— Background of defendant's design different ~Held 

that defendant's design infringed plarntiff's design, 

border being most important purt of printed sari and 
plaintiff was entitled to injunction—Although design 
was applied in Japan plaintiff held could sue in 

India under s. 53 (1) (8)—Plaintiff held entitled to 

order for delivery of goods. : 

In the case of every design or pattern, it is not 
necessary, in order to bring it within the stutute, 
that it must be the exact reproduction of the re- 
gistered design. Where there is no novelty or 
originality about the registered design or pattern 
but it is merely a particular arrangement of old 
and well-known kinds of work, quite a small 
change would make a great difference It is only 
in cases where there is no novelty or originality 
about the design that the exact reproduction of the 
registered design would amount to an infringement 
of such a design and quite a small change, however 
trifling it may be, would make a great difference. 
The words “ fraudulent and obvious imitation” in 
s. 53, Patents and Designs Act, do not mean exact 
reproduction. , i 

The plaintiffs were the registered proprietors of a 
certain design for printing saries, The design con- 
sisted of a border and, the body or the background 
of the sari. The plaintiffs þrought a suit against 
the defendants on the ground that the defendants 
imported into Bombay ten cases of Japanese prints 
for sale ia Bombay, the border of which was iden- 
tical with or a fraudulent -or obvious imitation of 
the plaintifi's registered design and that the defend- 
ants applied the design to the goods contained in 
the ten cases without the license or consent of the 
plaintifie. The plaintifs prayed, for an injunction 
restraining the defendants from applying to textile 
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goods the plaintiffs’ registered design or any fraudu- 
lent or obvious imitation thereof and from pub- 
lishing or expoging or causing to be published or 
exposed for sale and selling and from taking deli- 
very of the ten. cases from the Port Trust and 
Customs Authorities. The plaingifs further prayed 
that the defendants might be ordered to deliver 
up to the plaintiffs for destruction; the goods 
bearing their design or fraudulent or obvious 
mitation thereof in the possession of or under the- 
control of the defendants. The registered design 
of the plaintifis was a new and origina] design not 
previously published in British Indie. The de- 
fendants did not claim to have themselves devised 
the design and admitted that they had copied the 
design of the plaintiff's border in all details, They 
contended, however, that the designs were different 
inasmuch as the background of their sari was differ- 


ent : 

Held, that the design of the border was the most 
important part in the design of a printed sari and 
the defendants’ design was an obvious and a 
fraudulent imitation of the plaintiffs’ design and 
the plaintifs were entitled to an injunction prayed 
for. Although the design was applied in Japan at 
the instance ofthe defendants, still plaintiffs were 
entitled to sue the defendants under s. 53 (1) (a), 
Patents and Designs Act as the defendants caused 
the design to be applied to their goods and im- 
ported the same for sale in British India. .The 
injunction should be restricted to British India, 
and for the pericd of the copyright, in respect 
of future infringements of the plairtiffs’ copyright;. 
but with regard to the ten casas of the goods in 
suit, the injunction must be permanent. The 
equitable remedies in respect of an infringement of 
a copyright were not excluded by the statute and 
the plaintifis were entitled to ask for delivery up 
of the-gcods in suit to them for destiuction The 
defendants could not be allowed even to re-ship 
the goods to Japan and the usual order for delivery 
up was the proper order. The defendants had in- 
fringed the plaintiffs’ rights and could not complain 
of the usual order being a hardship to them. Carico 
PRINTERS’ ASsooraTIoN, LTD. v, Savant & Co. 

Bom. 547 
Penal Code (Act XLV of 1860), ss. 96,100,103 

— Right of private defence of property and person 

— Persons stealing grass from land of accused's 
` brother — Party of accused} pursuing them and 

trying to seize grass—Free} fight ensuing — Two 

persons of accused's party receiving grievous hurts 

--Accused's party returning—Other party follow- 

ing them and continuing assault—Accused firing 

with shot gun and one person dead—Accused held 
had right of private defence of property and 

person—His act came within exception to 3, 96, 

The brother of the accused was a lessee of a 
certain island which produced a sort of thatching 
grass. A number of Ahirs of a neighbouring village 
had gone with boats to this island, had cut a 
quantity of the grass and were taking it back to 
their village. The accused partycame in their own 
boat in pursuit and tried to seize the bundles cf 
grass. The Ahirs resisted and there was a free 
fight between the parties. The party of the accus- 
ed failed to recover the bundles. They were driven 
off and six of their number received injuries, those 
on two persons amouuting to grievous hurt. ‘I'he 
accused party took to their bcat. The Ahirs, how- 
ever, advanced through water towards the boat armed 
with laikis and the assault on the party. of the 
accused lad not ceased but cpntinued im form of 
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pelting with brickbats and was likely to «assume 
the form of physical seizure of the boat and fur- 
ther attack with tathis. The Ahirs were about 
25 feet from the accused's boat, The accused fired 
three shots with a shot gun as a result of which 
one person received a simple hurt, other a grievous 
hurt and the third one died of injuries: | A 
Held, that in view of the fact that injuyies My 
two of the accused party were grievous, there was 
a right of private defence of property which under 
B. 103 of the Penal Code? extended to ethe causing 
of death to the wrong-doers, the offence being not 
merely theft but robbery within the definitéon in 
s. 390 because the offenders in carrying away 
property obtained by theft fo® that end had volun-, 
tarily caused hurt. There was, likewise, a right of 
private defence of the.person which under s, 100 
extended to the voluntary causing of death, the 
assault being such as caused the grievous hurt. 
The accused did not exceed the right of private 
defence and the act was done by the accused in 
exercise of the right of private defence end was 
within the general exception in 5.96 of the Code. 
AJAB NARAIN SINGH V EMPEROR Pat. 811 
——— 88, 100, 103. Szz Penal Code, 1€60, s. 96 
811 


ss. 120-B, 420—Appeal to gambling 
instinct, whether per se cheating—Accused held not 

guilty of cheating or conspiracy to cheat, s 

An appeal to the gambling instinct of humanity 
does not per se amount to cheating. 

Held, on facts that in gtarting aninsurance scheme 
which was calculated to confer money benefits on - 
the policy-holders in the shape of twelve times the 
money invested by each, the accused were not guilty 
of either cheating or conspiracy to cheat, as upon 
a fair reading of the prospectus, it could not be 
said that it contained any fraudulent or deceitful 
representations though it might appear too absurd 
for such schemes to work with success. Rapa BALLAV 
Pau v, EMPEROR Cal, 918 
8. 147 —Possession ordered and delivered to 

accused by Civil Court—Accused must be assumed 

to be in possession—Duty of prosecution tẹ prove 
subsequent actual dispossession of accused to secure 

conviction under s, 147. 

Where the accused had actually obtained posses- 
sion which was ordered to be and was duly delivered 
to him by the Civil Court, it must be assumed that 
he wasin actual possession and in order to secure 
conviction of the accused under s, 147, Penal Code, it 
is subsequently the duty of the prosecution to allege 
and prove that subsequent to the delivery of posses- 
sion complainants sgain dispossessed the accused and 
began toexercise acts of possession of their own, and 
it is not, open to complainants to allege that they 
remained in possession notwithstanding the delivery cf 
possession which was effected in their presence with- 
out putting forward a caseof actual dispossessicn 
thereafter. BABURAM SINGE V. Emperor Pat. 891 

153-A—Term “capitalist “, whether defi- 
nite—Word described in speech aa cliss but re- 
ference to world-wide economic conditrans—Class 
as not class of His Majesty's subjecis within 

8. 153-A. e 

Oapitalist is altogether too vague a phrase to 
denote a definite and ascertainable class so as. to 
come within s. 153-A, Penal Oode. It is vewy easy 
to use the word ‘capitalist’ in making speeches ; but 
before such a speech can be made*the basis of a , 
prosecution under this section, it is necessary to 
attach some clear and definite meaning to the 
term. M in using the word ‘capitalist’ a parson has 
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described’ a class, and has referred to world-wide 
economic conditions, thé class in question cannot 
possibly be a class of His Majesty's subjects, so 
to bring the speech within s. 153-A NEPAL 
HANDRA BHATTACGARYA V. EMPEROR Cal. 1007 
z 8.188—Refusal to file complaint under— 
Appeal, if lies. : 
dfo appeal lies against the refusal of a public 
servant to file a complaint under s. 
Oode, MADURA PILLAI v. NARAYANASWAMI PILLAI 


z Mad. 557 
——— 8.193, Sree Criminal Procedure Code, 1898,. 
s 195 f1)(d) 86 
1 s. 211. Sze Cyjminal Procedure Gode, 1£98,. 





. Al) (b) * 
8, 211— Essentials of offence under. s 
The elemênts of an offence under a. 


should know that there was no just or lawful 


ground for such proceeding or charge, and thirdly’ 


that it sh8uld be brought to cause injury to the: 
persons against whom it was made, Where the: 
only finding recorded is that a false com-: 


plaint was brought, it is not sufficient to support: 


a conviction under s.21}. Begw Ratan LAL Brnanr 


y. EMPEROR 





for life,” interpretation of ~Remission of 
sentence conditionally — After release, 


Sentence under s. 303. 

A sentence of transportation for life means a. 
sentence of transportation for the whole of the re-- 
memg Leriod of the convicted person's natural 

6. 


Accordingly, ifthe sentence of transportation for 
life passed on a person is conditionally remitted by’ 
the Government under s, 403, Criminal Frocedure: 
Oode, and the prisoner is released inspite of the fact. 
that the prisoner is not actually in prison orin a. 
penal settlement, he must be deemed to be still. 
“ under sentence of transportation for life.” 

Consequestly where such a person after his release: 
on. remission, breaks the conditions on which re- 
mission was granted and commits an offence of. 
murder, his case falls under s, 303 and such person. 
must be sentenced to death. Po Kun v. Tus Kine 

Rang. 144. 
=—— §, 38 O—-Sentence for offence under, SER: 

Whipping Act, 1909, s. 53 79 16) 
—-———- S. 406, Szz Oriminal Procedure Gode, 1898,. 

B. 252 569 


—- —— $8.408, 409,477-A—Public exposure of 
matpractices in connection with banking concerns: 
and punishment of delinquents should be first con-- 
cern of state, 
The public exposure of malpractices in connec-- 
‘ion with banking concerns wherever they are- 
srought to light and the punishment of the delin- 
ents should ordinarily be the first concern of the. 
tate. The investidg public are entitled to protec-- 
ion against the consequences of organized crime- 
anvisaged in the charge; otherwise the condonation. 
af the acts of all*those cunceiued in speculation and. 
alversation of money invested and deposited in. 
«anks must have a very disastrous effect on the 
ommunity in?general, Ram CHANDRA RANGO SAWKAR. 
. EMPEROR . è Bom. 870 
gan 5. 409. Sre Government of India Act, 1935, 
8. 270 (1) 317 
s. 420. Ser Penal Code, 1860, s. ME a 
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211,. 
Penal Code, are firstly that a false charge should. 
be brought; secondly,*that the person bringing it. 


Cal. 916- 
s. 303—“ Un ler sentence of transportation. 

such. 
accused. 
breaking conditions and committing murder—- 
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s. 420—Nature of representation, if should 
be mentioned in charge—Goodsobtained by ten- 
dering post-dated cheque—Correct way of framing 
charge. : , 
In framing a charge under s. 420, Penal Code, it 

is necessary to set ot not merely the fact that the 
accused had obtained goods by dishonest meang, 
but also the deception which has been practised. 
It is necessary that the representation should be 
mentioned inthe charge, so that the accused may 
have an opportunity of saying either that he never 
made such representation, orthatrepresentation was 
not in fact false, or that it was notin consequence 
of this representation that the goods were obtained. 
The weed of framing a precise charge is all the 
stronger when the charge is based on a transaction 
of obtaining goods by tendering post-dated cheque, 
jn which the representation is implied rather than 
directly expressed. The act of drawing a cheque is 
held to imply atleast three statements as to the 
state of affairs existing at the time when the cheque 
is drawn: first, that the drawer has an account with 
the bank in question; secondly, that he has 
authority to draw on itforthe amount shown on 
the cheque; and thirdly, that the cheque, as drawn, 
is a valid order for the payment of that amount, 
or that the present state of affairs is such that in 
the ordinary course of events, the cheque will, on 
future presentment be honoured. Ilt does not, 
however, imply any r` presentation that the drawer 
already has money in the bank to the amount shown 
‘on the cheque. What representations are implied 
by the drawing of a post-dated cheque, and whether 
‘these representations can be called talse in the sense 
just mentioned, are matters which must depend on 
the circumstances in which the chequ3is drawa and : 
delivered as a mode of payment. Where the accused 
‘simply stated that he would pay by cheque, and left 
‘the complainant to discover that the cheque had 
‘been post-dated after his departure. The correct 
procedure would probably be to set forth that the 
‘accused stated that he would pay for certain goods 
‘which he had ordered by cheque and thereupon 
‘delivered a cheque for the amount in question, und 
thereby implied that he had authority to draw upon 
‘the bank for that amount and that the cheque so 
drawn was a valid order for the payment of the 
‘@mvunt shown thereon. His payment by cheque, 
however, cannot be held tohave implied that he 


already hadfunds in the bank sufficient to cover 
‘tthe amount shown on the cheque. Kanwar Sain v. 
EMPEROR Lah. 95 


— 8, 465, Ser Penal Code, 1860, s. 477-a 


439 

——— 5, 477-A 2 
Sze Government of India Act, 1985, s. 270 (1) 317 
Sze Penal Code, 1860, as. 408, 409 870 


— 8.477-A—Diary in judicial proceeding, if 
“book paper, writing, valuable security or acount.” 
Quaere:— Whether a diary ina judicial proceeding 

4alls within the category of “book, paper, writing, 

valuable security or account” within the meaning 

‘of s. 477-A, Penal Code, is highly debtable. Mauna’ 

‘Tint v, Tur KING Rang.439 


—ss. 477-A, 465—“Intend to defraud" 
meaning of—Accused making false entry in diary 
of Court to screen his own negligence as clerk— 
Whether guilty under s. 477-A or s. 465. 

The meaning of the term “with intent to 
defraud” is not restricted to cases of “deceit and 
“injury to person deceived... The term means either 
en intention to deceive and by means of deceit to 
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obtain an advantage or an intention that injury 
should befall. some person or persons. 

Advantage which is intended must relate to some 
future occurrenge, or in other words, must ba of a 
prospective nature. 5 

Where aclerk of a Court has not committed any 
offence of criminal breach of trust or criminal 
misappropriation but he had the false entries made 
merely for the purpose of screening his own 
negligence of his duties as clerk of the Oourt; nor 
has he by these false entries facilitated any 
misappropriation or embezzlement nor did he intend 
thereby to cause injury to any other person, it 
cannot be contended that by means of the deception 
he intended to secure hisadvancement in the service 
and he cannot be convicted either of the ojtence 
under s. 477-A or under 45, Penal Code. Mauna Tint 
v. Tas Kine Rang. 439 


8, 482—Complainant should show that goods 
sold under his label and get-up were goods which 
-had reputation in market as being manufactured or 
sold by him. i rna 
‘Ag ageneral rule in order to succeed in criminal 
proceedings something further has to be proved 
beyond what is required in civil proceedings 
arising out of the same transaction. An example ia 
trespass. . In some cases proof of the same facts would 
entitle the plaintiff to a decree in a civil case and a” 
complainant to @ conviction in criminal proceed- 


ings . : 
Gnder s.: 482, Penal Code, the complainant must 


prove that the goods sold under his label and get-up > 


were goods which had a reputation inthe market as 
being goods manufactured or sold by him of which 
the label and get up ni cues A gaa ban a. 
in. i rket. Ma Pa A N 
in the particular ma a 404 
s. 482—Genuine dispute between pirties as 
to who.used false trade-mark—Case should be 
brought in Civil Court. NGAJAK 
Where in criminal proceedings regarding infringe- 
ment of a trade-mark the accused claims that 





the label she used is her label and the Magistrate is ' 


unable to decide which ofthe parties, complainant or 
the accused used tke label first, there isa genuine 
dispute between the parties as to whose mark it is 
and who has used a false trade-mark, and the case 


should be brought in the Civil Court and not in the - 


Oriminal Court. Ma Pan Ei v. Tue Kine Rang. 409 


s. 500. Sze Oriminal Procedure Code, oe 


s. 195 (1) (b) 


Pleadings—Amendment — Limitation — Amended 
plaint filed after limitation for suri—No new cause 
of action introduced —Question of limitation does 

arise. 

Where an amended plaint is filed ata time when 
the suit was barred by limitation and a perusal of 
the two plaints show that the amended plaint does 
no more than furnish particulars and that 
introduces no new cause of action, no question of 
limitation arises. KAMNATA v. MOHANLAL RADHAKISAN 


MaARWADI : Rang. 106 
Post Office Act (Vi of 1898), s. 52—Ingredients 
of. ‘ 


Jt is a necessary ingredient of s. 52, Post Offices 
Act, that a paper should have been extracted from 
the parcel and not mierely examined. In re S. A. 

SATTAR Kuan : Mad. 264 
Power-of-attorney—Construction—Word “etc,” used 

in such power must be construed asejusdem generis 

with rest of- document-—Document empowering 


person to carry on proceedings “in a Court, etc.” — 
E wee . a Sew “o E TT aie EPRE NA r 
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‘appellant before the expiry 
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Power-of-attorney—doncld, A 
Whether confers power to {present document before: . 
Sub-Registrar or Registrar. a 
The Registration Act being a technical measure, ` 


must be strictly complied with and itis well-settled. . 


law thata power-of-attorney must be strictly cop? 
strued and limited to the exact words contained 
therein. The word “etc.” must therefore be” con- 
strued as ejusdem generis with the rest of the doey- 
ment. ASub-Registrar or a Registrar is not & 
Court and therefore a document empowering a per- 
son to carry on proceedings in a Court, ete., Cannot 
be construed as conferring power on him to present 
the document before a Sub-Registrar or aeRegis- 
trar. MADAN LAL v, Ganga BISHAN Lah. 747 


e 
Practice. See Costs . 177 
——_s—— Adjournment — Process for witness e paid 
late- Witness important —Summons returned with 
report that witness could not be found—Ad- 
journment should not be refused. 

The mere fact that process-fee for calling a 
witness was deposited late was hardly sufficient 
to justify the Court's order refusing fifrther ad- - 
journment to the defendant for producing the 
witness, who undoubtedly was an important witness 
specially when the summons to him was returned 
with a report that he could not be served. Te AKAR 
Das v. Jar KISHEN Das Lah, 400 

Evidence recorded in two cases, when can be 
treated together. 

Where the Court treats the evidence in two 
cases together although the parties had appa- 
rently never agreed to theovidence in one case 
being treated as evidence in the other and the 
suits had not been consolidated, the Court commits 
an error. Rati RAM. SHERA Ram Lah. 436 


Order of Court setting aside ex parte decree 

_and awarding costs to decree-holder—Counsel of 

decree holder accepting costs without protest—Whe- 

ther can attack Court's order in revision subs 

quently. $ : 

lf a party had adopted an order of the Court and. 
acted under it, he cannot, after he had enjoyed 8 
benefit under the order, contend that it wag valid for 
one purpose and invalid for another. He must, 
circumstances, be considered to have 
acquiesced iu the order, This principle is based 
not on equitable estoppel, but falls under the 
well-known rule that a party cannot be allowed both 
to` approbate and reprobate. 

Where a Court ‘passes an order setting aside an 
ex parte decree and awards costs to the decree- 
holderandthe costs are accepted by the Oounsel of 
the decree-holder without protest, the decree-holder 
canncsubsequently in revision attack the Court's 
order Setting aside the ex parte decree, Puvvaps 
SaTYANABAYANAMURTHY y. GADEPALLI SunpaRA Rao ; 

Mad. 913 ` 
Parties—Respondent transposed as appel- . 
lant—Such appellant allowing appealing timeto. 
pass—W hether can be treated as one against whom 
final decree has been passed on ground that trans- 
position was wrong. 

Where a respondent has been transposed as AD. 
of theelimitation for 
appeal, it would be inequitable after he has allowed 
the time to appeal to pass to treat him asa person 
against whom a final decree has been passed. On the 
ground that ‘it would have been preferable had 
the transposed appellant appead instead of beipg 
transposed, MuLsi SEOKKA AND Oo. v, Nur MOHAMMAD 

i l Nag. 126 
a Pleadings—Oalling deed’ bothe bogus and 


. 
| 
. 
= . 


. 4. 


a 
A Prbsedure — Non-joinder 


4 


remand in this case 
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Practlc@e-contd. 


fraudulent held, net good pleading—Deed may be 

fraudulent without being bogus. 

Tocdlla deed of partition both fraudulent and 
hogus is not a clear piece of pleading. By ‘bogus’ 
is meant that the deed was amere cloak or blind, 
i. e., there was no partition but a pretence of making 
one, eOnthe other hand, to say that a fraudulent 
deed of partition was effected means that there was 
a real partition executed with a fraudulent intent, 
Of course, fraud would nearby always be committed 
in executing a*bogus deed, but a deed may be fraudu- 
Jent without being bogus, and so it is better to keep 
the posifions separate. G. N. GopBore v, NANI BAI 

Nag. 297 
of parties— 
Whether jyatice can be done to parties present should 

be decided by Court on factsand circumstances— 

‘Whether suit should be dismissed for non-joinder 

being barred against party not impleaded. 

No suit whatever is to be defeated by the non- 
joinder of parties, and in every suit the Uourt is to 
proceed to do justice as between the parties thereto, 
no matter if there has been non-joinder. It is for 


the Court to decide after full consideration cf. 


all the facts and circumstances in each case whetber 
it ig possible to do justice as between the present 
plaintiff and defendant tothe suit despite non-joinder. 
If the Court concludes that in the circumstances 
justice cau be done as between the parties, then it 
must proceed to dispcee of the suit. The answer to 
the question as to whether the suit falls to be dis- 
missed in case of non-joinder because it is barred by 
limitation as against the party not impleaded must 


-depend upon the facts and circumstances of each 


particular cass, Kung BEHARI Lat 9. JAMNA KUNWAR 
h Ali. 448 

—- Procedure-—-One bench setting aside decision 

of lower Court and remanding case after laying 
-down law tobe followed—Appeal against decision 
-passed after remand—Another Bench df co-ordinate 





jurisdiction |: cannot go behind decision of 
previous Bench on point of law. ; 
When one Bench sets aside the decision of the 


‘lower Cou? and remands the case after laying down 
the law to be followed, the decision of the Bench 
on the point of law is finaland another Bench, a 
Court of co-ordinate jurisdiction, cannot go behind 
it ia appeal against the decision passed after 
remand. fa Bench remands a case to the lower 
Court either under U. XLIr. 23 or under O. XLI, 
r. 25 or under the inherent powers of the Court (the 
comes neither under r. 23 
nor under r, 25), the matters finally disposed of by 
the order of remand cannot any of them be 
re-opened when the case comes back from the Jower 
Court, but if at the time of remand no final 
decision is given on a point though some 
observations only are made in respect of it, it is open 
to another Bench when finally determining the case 
tocome to its own conclusions on it. BARABONI 
CoaL OoNcERN, Lip, v. KAMOJANDRA MARWARI Pat. 721 

Reitiej—Couri, when can grant relief not 

prayed for. 

Even if it is uot prayed for in the plaint, the Court 
can grant a relief which is not inconsistent with the 
facts of the case, provided the defendant is not placed 
at any digadvantage in the course of the trial by 


reason of thg defect in the pleadings. 5. ku. M, Rm. 
. Rama NATHAN Uneretaz v. DowLaT SINGH TsaKore 
BAHIB LIMBDI Mad. 827 


kevision—Nagpur High Court—Incorrect 
view of iqw—High Court wili interfere only when 
law is well-known. 
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Practice—conceld. e 


It is the practice of the Nagpur High Court to 
interfere in revision against an incofrect view of 
the law only when the law is well-known. JAGANNATA 
TARADJAND MARWADI V, SURAJMAL Nag. 123 


Precedents — Decisidhs of Board of Revenue—Valué 


of. 2 
Por Bennet and Allsop, JJ.—The decisions of the 
Board of Revenue are entitled to respect in the 
High Court, and where possible difference should 
be avoided, but those rulings are not binding upon 
the High Court in any way and the High Court cannot 
be held responsible for any practical difficulties 
which may arise. Poe 
Perdgbal Ahmad, J.—A view contrary tothe view 
taken by the Board of Revenue would be of mere 
academical interest and of no practical utility for 
the simple reason that the Collectors are bound by 
the decisions of the Board and not by the decisions 
of the High Oourt. FITRAT HUSAIN v. Liagat ALI . 
All. 561 F B 
Pre-emption. Ses Oivil Procedure Oode, 1908, 
O. XX, r. 14 . 616 
Partial—Vendor selling three plots lying 
in three pattis to rendee who was only co:sharer 
in mahal—Suits Jor pre-emption by co-sharers 
in respective pattis—Suits held did not offend 
against rule of partial pre-emption, : 
A vendor sold three plots of land to the vendee. 
These three plots lay,in diferent pattis and each 
of the three plaintiffs who brought suits alleged that 





‘he was a co-sharer in one or other of these three 


paitis and sought to pre-empt that portion of the 
property which lay inhis patti, The vendee was 
not a co-sharer in the pattie, but was a co-sharer 
in the mahal alone, and on this ground the plaint- 
jfis in the three suits alleged that they were entitl- 
ed to preference as.against.thevendes; =. . 
Held, that the suits could not be dismissed on 
the ground of partial preemption. The plaintiffs 
had no right of pre-emption against the vendes in 
respect of the shares in pattis other than their own 
and they could not sue for that portion of the 


“property which did not lie in their own patti be- 


Cause in respect of that they were in the same 
position as the vendee, Ram GHULAM v. RAM PETE 
g All. 


-—Suit for—Decree in favour of plaintiff 
in terms of O. XX, r. 14, Civil Procedure Gone 
(Act V of 1808) — Right of plaintiff to appeal 
whether or not he has made payment of pre- 
emptive price within period fixed by Court— 
Appellate Court, if can vary both price and 
period. ~ a 
Where in a pre-emption suit, the plaintiff has 

obtained a decree under O,XX, r. 14, Oivil Pro- 

cedure (ode, he can appeal within limitation 
prescribed by the Limitation Act, whether or not 
he has paid the pre-emptive price within the 
period fixed by the Court, He can challenge -by 
way of an appeal both the price of pre-emption 
fixed andthe time allowed for payment and the 
Appellate Court has power to. vary both the price 
and the period. The Appellate Oourt in suits for 
pre-emption has power to extend the time fixed 
for payment and unless there is some valid reason 
for adhering to the time fixed in the first Cuurt, 
the Appellate Court should itself fixa fresh “date 

for payment. Itisnot, however, bound to do 89, 

butit may do so, SARJABAI V, BHAGWANJI NAGOJI 

D ANGAB _ Nag. 895 

Suit for—Deerees not directing plaintiff to 

deposit defendant's costs—Plaintiff depositing 
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Pre-emption—tontld. 


within time pre-emption money after deducting 

costas awarded to him but without giving credit for 

defendant's costs — Plaintiff, whether entitled to 

pre-emption—His right, if lost by failure to give 
` credit for defendant's costs. a 

Ina pre-emption suit, the plaintiff is not to be 
“deprived of the fruits of his victory on the grounds of 
‘equity only because he has failed to act in a way which 
the Court would consider reasonable and equitable, 
though not directed so to act by the terms of the 
decree. lt isone thing to hold that the plaintiff is 
entitled to deduct from the sum to be deposited under 
the pre-emption decree the amount of his costs on the 
ground that such a course is reasonable and equit- 
able ; itis an entirely different matter to hol@that a 


‘plaintiff who has succeeded in a pre-emption suit 


and is willing and able to deposit whatthe Court 
directs him to deposit, is to failin the end of the day 
because he has notadded to the amount directed to 
be deposited the sum awarded to the defendant in 
name of costs, when the decree in the suit has not so 
directed. Such a result cannot be justified on grounds 
of equity. OBANDRIKA Prasap v, BHAGWATI Devi 
Ali. 497 
Presidency Towns Insolvency Act ‘Ill of 1909) 
(Rangoon), s. 13 (4) (b)—‘ Ability to pay,” 
means that debtor is not so embarrassed as io be 
unable to meet his liability in ordinary way. 
What is meant by “ ability to pay ” is not merely 
that the man has assets which, if liquidation pro- 
ceeds, might in the result provide sufficient money 
to discharge his debts. The expression means that 
he is not so embarrassed that he could not meet 


His debts in the ordinary way. When assets are not 


‘Towns Insolvency Act. 


liquid assets; and therefore debts cannot be paid, that 
isa circumstance in favour of liquidation. U. P, 
Bain v. B. M., Bopr > Rang. 917 
s. 58 (5)— Power of Hiġh-Court to commit 
agent for contempt, if limited to 8. 58 — Person 
deliberately obstructing lawful order of Court 
on insoirent's behalf—He can be committed for 
contempt. 
- Powers of the High Court of committing for contempt 
an agent are nob limited ‘to s. 58 cf the Presidency 
The Uourt has the power to 
commit an insolvent who wilfully obstructs the 
‘Oourt and it has inherent power to commit a person 
who with full knowledge deliberately obstructs the 
Court on his behalf, When exercising insolvency 
jurisdiction the Court isstill the High Uourt. 
OFFICIAL ASSIGNEE OF MADRAS V. SURYAKANTGAMMaL 
| Mad, 288 
findings of 





Privy Councii—Practice—Concurrent 
jfact—No proof that findings were arrived at by 
error of method or neglect of any aspect of 
evidence —Finding would not be disturbed, 
Whereit is not satisfactorily shown that the con- 

current bndings of fact have been arrived at by 

reason of any error of method or mistake or through 
neglect of any aspect of the evidence, their Lordships 
would not departtrom the important though not in- 
flexible rule of practice that concurrent findings of 
fact should not be disturbed. BIBADa MALU Í RaBHA- 


BATI KUNWAR PC 311 
Privy Council Rules, r. 9. Sze Civil Procedure 
Code, 1908, O. XLV, r. 7 378FB 


Pro-note—Acknowledgment. Sse Acknowledgment 
° 115 
———-—'Holder,’ who is. Sze Negotiable Instruments 
Act, 1681, s. 8 997 
s—— buk on—A borrowing from D branch of 
Ñ Bank- Document e executed in favour of 
managing agentsEndorsement of note by Bank 


INDIAN OASES, e 


JN 
[1939 


e 

Pro-note—coùcld, . p 

“in favour of plaintiff—Plaintiff suing on it— 

Bank and A made defendants—Suit held maintain- 

able—Bank held real owners—A held not entitled 

to raise question of fraud on ground of undue 

preference. ei A 

A borrowed Rs..100 from the D branch office of 
the’ N Bank and Rice Mill, Ltd. The documégt was 
to this effect: “To the managing agente, Bank®, I 
borrow fromthe D branch office the sum of 
Rs. 10), etc.” Afterwards, the N Bank, fell into 
bad position and could not meet al their” deposi- 
tors, Thereupon, they sought the pe:mission of the 
Registrar of Joint Stuck Companies that they might 
pay their creditors by meags of promissory notes, 


+ 
` 


bonds and other documents” instead of by cash.. 


Tle Registrar authorized them to meet thejr debts 
in that way and further he directed #hat the prin- 
cipal officer of the Company should endorse the 
transfer of the notes and ‘bonds. Thereafter, the 
promissory note in question was endorsed by the 
principal officer of the N Bank in favour of “the 
plaintiff who instituted a suit on it impbeading the 
debtors and the Bank as defendants : 

Held, that the fact that the document was executed in 
favour of the managing agents did not mean thatthe 
managing agents were the holders of the promissory 
note but the N Bank was the holder. The plaint- 
iff was, therefore, êntitled to sue on the note, The 
defendant was. the debtor in 1espect of a promi- 
sory note and it was not for him to raise the ques- 
tion of fraud on the part of the Bank in giving 
undue preference to the plaintif. Hem Navini Devi 
v. Nisnits Nata KUNDU Cal. 1004 
- Suit on—Place at which payment is to 

be made not specified—Negotiable Instruments 

Act (XXVI of 1861) s. 70. sate erate cane 
_ Where a pro-note does not specify any’ place 
where the, payment is to be made, 16: ghould be 
presumed that the payment is to be made at the 
usual place of business of the creditor and the 
cause of action arises at that place. The ‘fact 
that the pro-note was liable to be presented under 
5, 70, Negotiable Instruments Act at a particular 
place, does not imply thatthe amountedue on it. 
is payable at that place. When the suit is against 
the maker, no presentment ie necessary. NANU 
MAL v. FIRM SHIBBA Mat-Nanp KISHORE 396 


Provident Funds Act(XIX of 1925), $, 3— 
Kailway employee agreeing to transfer Provident, 
tund, when he would receive themand creating 
equitabie ussignment--V aliarty. . 

An employee of a railway company cannot -by 
agreeing to transfer the Provident Fund held by the 
raibway, when they would be received by the em- 
ploye, create an equitable assignment, Mas, Q. T, 
Berny v. BAILIFF, INGEIN Distsior Court Rang. 78 
s. 5—Employee's personal law of succession, 

if ousted in favour of nominee. h 

Quaere.—Whether, if a Fund be a Fund to which 
s.o ofthe Act applies, the personal law uf succes- 
sion of the employee is ousted in favour of the 
nominee. LATIFANBAI V. SAKINABAL Sind 770: 


--§, 5— Provident fund—Private company— 
Moneys are part of estate of dtceased employee 
and pass on death to has successors according tò his 
personal law. i 
The moneys standing to the credit of a deceased 

Sunni Muhammadan, im the Rroviderft Fund at the 

time of his death are part of his estate and subject 

to the personallaw of succession of the deceased as a 

Sunni Muhammadan; provident moneys are the pro- 

perty of a deceased employee , and puss on his death 








> ee . 
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cause of action. 
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Provident Funds Act—coneld@. 
. 
to his heirg whoever be nominated by him for the 
purpose of receiving the moneys from the Fund and 
for giving a full and sufficient quittance to the Fund. 
LATIFANBAI 0. SAKINABAI Sind 770 
-~«—— S, 5—S. 5, if applies to funds of private 
company. 

Sectien 5, Provident Funds Act, deala with Govern- 
meng md Railway Funds. To the Fund of a private 
company the Act does not apply. I aTIFANBAI V. 
SAKINABAI ; Sind 770 
Provincial Insolvency Act V of 1920),s. 4. 

See Provincial Insolvency Act, 1920,5 51(3) 507 

See Prqyincial Insolvency Act, 1920, s. 54 297 
— 8 4—Insolvency Court, powers of. 

Section 4, Provincial eInsolveney Act, only em- 
powers the Insolvency Court for the sake of con- 
venien® to dgcide any questions of title, priority, 
etn,, which arise inthe course of insolvency pro- 
ceedings. It is open toghe Insolvency Court to try 
such questions or leave them to be decided by an 
ordinary Civil Court, if it chooses to do so. BABHARAT 
ALI SHAH VRAM RATTAN Lah. 301 
ss. 4, 53—Transjer made more than two 

years prior to petition — If canbe challenged in 
Insolvency Court — Proper procedure. 
. Bection 4, Provincial Insolvency Act, doesnot give 
power to the Insolvency Oourt to annul transactions 
which may have been entered into more than two 
years prior to the petition for insolvency and which 
are voidable under the ordinary law under s. 53 of 
the Transfer of Property Act. Transactions of this 
nature must be challenged, if at all, in the ordinary 
Oivil Oourt and not in the Insolvency Court. Ifthe 
Insolvency Oourt is competent to determine the 
legality and propriety of transfers which had taken 
place more than two years before the orders of 
adjudication, there could have been no object in 
prescribing a shorter term in s. 53 of the Act. 
The question whether the transaction is bogus or 
fraudulent cannot be agitated in the Insolvency Oourt 
except under s. £3 of that Act which only covers 
transfers made within two years of the petition. 
G..N. GoDHoLE v, NANI BAI ` Nag, 297 
—-—— 88,4, 53--Transfer more than two years 
before a&judicition—It can be set aside under 
a. Aand not under s. 53—Proper way of dealing 
. with question. 

Where a transfer is made by a person more than 
two years befcre his adjudication, it can be set 
aside under s. 4 of the Act and not unders. 53, The 

Insolvency Court can deal with the question accord- 
ing to the same principles which would govern a 
suit for avoidance of the transfer under the ordinary 
law. Bassarat ALI Suas v. Ram RATTAN Lah. 301 
ss, 4, 56 (3)— Receiver realising asaets— 

Must show that they belong to insolyent—Procegding 

under s. 4, if tantamount tosuit under 8 53, 

Transfer of Property Act (IV of 1882) ~Limitation 

ror Limiatuon Act (IX of i908), Sch. I, Art. 120, 

or the Receiver to realize the assets of the in- 
‘solvent.they must be shown to belong to the insol- 
vent. Ifthey do mot, the Receiver has no present 
‘right to remove a stranger in possession; he would 
have to file a separate suit against him Even on 
the view that proceedings under s. 4 of the Pro- 
vincial Insolvency Act should be held to be tant- 
amount to a suit under s. 53 of the Transfer of Pro- 
perty Act, ip would follow that the suit would have to 
be within time when the insolvency proceedings 
began. This woulde be six years under Art. 120 of 
the Limitation Act from the date of accrual of the 
G, N. Goppore v. NANI BAI 
one : Nag. 297 
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Provincial Insolvency Act—contq. | 


8. 28—Creditor seeking relief against debtor 
by way of suit for _ realization of his debt—~ 
Leave of Insolvency Court, if necessary, before 
filing suit. i . 
Obiter.—Where a creditor seeks any relief against , 

hia debtor by way of sugt, which is intended to secure 
directly or indirectly the realization of his'debt in | 
the insolvency proceeding, leave of the Insolvency 
Oourt is necessary before institution of sach a suit. 
Din MoHAMMAD v. WALAIT BEGUM Lah 655 
— $8. 51 (3), 4— Fraudulent purchase—Decree- 
holder keeping back from Court his knowledge of 
insolvency proceedings by judgment-debtor — Pro- 
perty sold in execution and purchased by decree- 
holder — Purchaser, if protected by s. 51 (3)—Sale, 

if can be set aside under s. 4. 

Where adecree-holder deliberately kept back from 
the Court his knowledge of the pending insolvency 
proceedings by the judgment-debtor and the object 
of such suppression of factfrom the Court ws 
to get on with the salein execution and purchase the 
properties himself to the loss of the other creditors 
who otherwise would have shared equally with them, 
this amounts to fraudulent conduct on the part of 
the decree-holder purchaser, and he is not, therefore, 
protected by s. 51 (3), Provincial Insolvency Act. Such 
a sale is invalid and can be set aside under. 4, 
CHEEDALLA POLAMMA y. OFFIOIAL RECRIVER, NELLORE 

Mad. 507 





——s, 53. 

g Provincial Insolvency Act, 1920, s. 4 
Kaga fas 297, 301 
Sez Provincial Insolvency Act, 1920, s. 54 297 
—s, 53 —Good faith — Proof of —Absence of 

good faith on part of transferee must be proved— 
Such burden, how discharged. er 
So farass. 53, Insolvency Act is concerned, it is 
the absence of good faith on the part of the trans- 
feree that has to be proved andnot the absence 
of good faith on the part of the transferor, the in- 
solvent. aa 
“ The fact that there are certain circumstances 
appearing in the evidence on the side of the alienees 
which in the absence of an explanation would offer 
ground for suspicion is not sufficient for coming to 
the conclusion that alienations fall unders 53. The 
burden of proving want of good faith on the part of 
alienees is not discharged by mere vague allegations 
of fraud by one witness going into the witness box 
and saying that allthe alienations are fraudulent. 
The burden can be discharged only if circumstances 
are established from which it can be reasonably 
inferred that the alienee acted in bad faith and that 
there was no valuable consideration for the aliena- 
tion. KuLLAPPA REDDIAR y, VEERAPPA OHnETTIAR 
Mud. 225 
—8. 53—Separate applications under—Joint 
trial with consent—Hach alienation should be dealt 
with separately and evidence considered separately. 
Where the trial of four separate applications under 
s. 53, Provincial Insolvency Act together was with tha 
consent of the parties, itis not open to the applicants 
totake objection tothe joint trial. This, however, 
does not mean either that the evidence otherwise 
irrelevant becomes relevant because the applications 
were heard together, or that because some alienations 
are found to be fraudutent as being notin good faith 
the others must necessarily on- that account partake 
of the same character. In other words, in spite o$ the 
joint trial of the applications, the case as regards 
each alienation must be dealt with separately, and 
the evidence relating to it considered eeparately. 
KALLAPPA REDDIAR U. VEBRAPPA UHBTIIAR Mad, 225 
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—88,. 54, 4, 53—Scope of ss. 54 and 4 of 
Insolvency Act—S. 54, if limits operation of 3.4, 

Sections 53 sand 53, Provincial Insolvency Act, 
do not merelylay downa rule of substantive law or 
a rule of evitience favouring the Official Receiver 
‘but also confer jurisdiction upon a Court of insol- 
vency, and hence limit the operation of s. 4. 

. N..Goppoie p. NANI Bat Nag 297 


= —8. 56 (3). Sez Provincial Insolvency Act, 
1920, 5. 4 ` ) á hak 


Provincial Small Cause Courts Act (IX of 1887), 
8, 23—Rent suit based on rent deed—Defendant 
denying plaintiff's title but not execution of deed 
tS. 23, does not apply. 

Where although the suit is based on a remt deed 
the defence clearly denies the title of the plaintiff but 
does not deny the execution of the rent deed, the pro- 
cedure prescribed under s 23, Provincial Small Cause 
Courts Act, does not apply,as the tenant cannot deny 
the title-of the landlord. Natsu Ram GIRDHARI RAM 
v. Uttam CHAND Nanak OHAND Pesh. 241 
8. 27—Small cause tried by Judge exercising 
such powers, on regular side — No appeal lies. 

Where a small cause has been tried by a Judge, 
who exercises Small Cause Court's powers, on the 
regular side, no appeal lies against his decision. 
Natav Ram GIBDHARI Ram v. Urram Caanp Nanak 
HAND . Pesh. 241 
—Art, 8—Suit for rent of shop, if triable as 
small cause, 

. A shop is a house within the meaning of Art. 1, 

Provincial Small Cause Courts Act. A suit for rent, 

therefore, of a shop triable as small cause. Natav 

Ram GIRDHARI Ram v. Urram CHAND Nanak OHAND 

Pesh, 241 

: Sch. Il, Art. 41—Suit by co-sharer against 

. other co-sharers for contribution in respect of 
payment made under decree passed against ali, 

_ Jalis under Art. 41. 

When one co-sharer sues his other co-sharers for 
contribution in respect of payment made by him 
under a decree passed against all the co-sharers, the 
suit falls. under Art. 41, Sch. II, Provincial Small 
Cause Ootirts Act and ‘hence is not cognizable by 
mall Cause Court, JAGANNATH TARAOJAND MARWADI 
v. SURAIMAL Nag.123 


Public Utilities Act (Canada), 1927, ss. 22, 59 
: Contract for supply of public utility for more 
= ee ten years—Whether valid and binding during 
years, 
`, The capacity of a Company to contract for the 
supply of a public utility is by the ss, 22 and 59, 
“Public Utilities Act (Canada), restricted to a period 
not exceeding ten years. A contract which purports 
‘to, or which may, on its térms, extend beyond that 
period is valid and binding during the period, 
Nortszan ONTARIO Powre Oo., LTD, v. La/Ro0oB 
Mıxss, Laip, PC 444 
Punjab Allenatlion of Land Act (XIII of 1900), 
‘8, 2 (3)—Lana originally belonging to non-agricul- 
turist—Revenue records showing +t as banjar and 
` situated în Municipal areain new abadi—Whether 
“land” within s. 2 (3). 
Where a plot of land which originally belonged 
to a non-agriculturist is shown in the revenue records 
-till recently as banjar and is situated within the 
Municipal limits ina new abadi, it is not a “ land" 
within.the definition given ins 2 (3) of the Punjab 
< Ahenation of Land Act. Magix Man v. MOBAMMAD 
. ALI Lek, 140 
. Punjab Colonization of Government Lands Act 
« AV of 1912), 88, 3; 19—Letter .of Commissioner 











—concld. . 


authorizing “Collector of District” to sanction sale 

—Collector held does notinclude Settlement Oficer 

having powers of Collector. 

When the Commissioner by letter empowers “ tla 
Collector of a District’ to sanction sale under 6. "19, 
Punjab Colonization of Government Lands Act, 
“the Collector” does not include the Settlegent 
Officer with powers of a Collector, Hakam ALI? y. 
Hasuv Lah, 624 
Punjab Courts Act (W of 1918), 8.41 (3)—First 

appeal involving question of existence or validity 

of .custom—Court giving finding that qustom is 
valid and existing—Interference in second appeal 

—Certificate, necessity of, e f 

One G widow of R madea gift of her land in.” 
fa¥cur of one A, on which the proprietor® of the 
pattis in which the land in suit was situated in- 
stituted a suit fora declaration that the gift should 
not affect their reversionary rights. Af the trial 
reliance was placed on answer to question No. 56 of the 
Manual of Oustomary Law of the Distriof of Karnal, 
The Subordinate Judge came to the conclusion that 
both the widow and the donee had failed to prove that 
any such permission was given and he consequently 
decreed the suit. On appeal, the District Judge 
referred to the evidence examined by the donee on 
thie point and, relying upon it, allowed the appeal. 
The plaintifis preferred a further appeal ‘to the High 
Court which came on for hearing before a Single 
Judge. The plaintiff's suit was decreed . On Letters 
Patent Appeal ; ' 

Held, that the finding of the District Judge did 
involve the question of the existence or validity of 
the custom relied on by the defendants, They at- 
tempted toprove by the evidence led on the parti- 
cular issue covering the question of custom that a 
declaration made by R in the presence of two or 
three persons was a sufficient compliance,with the re- 
quirements of answer to question No. 56 of the Manual 
of Customary Law of the District of Karnal. The 
finding of the District Judge, therefore in their favour 
amounted to declaring the custom as proved by them 
to be existing and valid, and this finding could not 
be impugned on second appeal withouf the neces- 
sary certificate under s 41,sub-s. (3), Punjab Courts 
Act. Guanxi v. Kanan RAM Lah. 422 
Punjab Debtors’ Protection Act ll of 1936), 8, 4 

—Applicability—Attachment and alienation ordered 

before coming into force of Act—Section, if applies, 

—Substantial rights accruing to decree-holder before 

Act, if affected. : 

The intention of the Legislature was. not to make 
the provision of s, 4, Punjab Debtors’ Protection 
Act,e retrospective, but its operation was confined 
only, to those cases in which a Civil Court “orders” 
that land be attached and alienated temporarily, 
at a time when the Act is in force. 

On July 24, 1933, the decree-holder applied for 
attachment and temporary alienation of certain 
agricultural land and a garden belonging to the 
judgment-debtor. The application was granted. 
The Oollector suggested a lease for a certain sum 
for a periodof 20 years. The Subordinate Judge 
agreed to the period, but in order to find out 
if a larger sum could be realized, ordered that the 
“lease be sold”. The decree-holder applied for per- 
mission to bid at the auction, and this permis- 
sion was granted on November 4, 1:33. The 
auction was held on Decembere4 and 5; 1935, by 
the bailiff, who reported that the highest bidewas 
that of the decree-holder for a period of 20 years. 
The judgment-debtor on December 21, 1935, filed 
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an application of objections, purporting to be 
under O. XXI, r.90 and s. 47, Oivil Procedure 
Oode. This application came up before the Court 
on March 27, 1936. A date in August was fixed 
for the evidence of the parties. Before that date, 
‘however the Punjab Debtors’-Protection Act II of 
1936, came into force on June 6, 193°: 

Held, that s. 4 did not apply but, even if it 
ebe heli that s 4 was intended to govern cases 
in which the order of the Civil Court, that land be 
attached and alienated temporarily, had been pass- 
ed before its commencement, and in which final 
orders had not been passed, the present case had 
reached a stage when the decree-holder had acquired 
substantial rights which could not be affected by 


"a change in the procedural law without any pro- 


viston to,this effect in the Amending Act.” Dasu 
Ram v. Goazt MonaMMAD Lah, 385 


Punjab Land Revenue Act (XVII of 1887), 
` s. 117 (1)—~Plaintiff suing for declaration of 
title—No application for partition to revenue 
authwities—No direction by rerenue authorities 
to bring civil suit—Previous admission by plaint- 
iff that suit property was already partitioned 
—Suit held maintainable—Estoppel held did not 


apply. 

The plaintiff instituted a suit alleging that the 
entire estate left by the ancestor was joint, that 
there was no private partition and that he was 
entitled to a declaration to the effect that the land 
in question belonged to bim and the co-sharers 
jointly and that he was entitled to have it parti- 
tioned. The co-sharers contested the suit on the 
ground that the plaintiff having never applied for 
partition to the revenue authorities, had no right to 
sue for the declaration prayed for, that he was not 
directed by the revenue authorities to bring a civil 
suit and that since he had previously admitted that 
the land had already been partitioned, he was es: 
topped from instituting the suit : 

Held, that the suit being for a declaration of 
title was maintainable unders, 117 (1), Punjab Land 
Revenue Act 

Helde also that the principle of estoppel did not 
apply, JAMALA v. MonAMMADA Lah, 357 
Punjab Municipal Act (lll of 1911), s. 3 (13) a) 

Proviso—Site in dispute held “street'— Proviso 

held did not apply. h 

Where the site in dispute had always been in use 
of the residents of the mohalla as an open space or a 
common courtyard andthe members ofthe public 
have been passing through it without let or hindrance 
by the owner thereof, the site is a “street” as defined 
‘in the Municipal Act in s. 3 (13), cl. (a). In sucha 
case when there is no evidence to show that tfie owners 
of the site or their predecessors-in-interest, have ever 
excluded any person from having ingress or egress 
from the site, Proviso to s. 3 (13), el ta) has no ap- 
‘plication. KUMMAN v. SUJAN SINGA Lah, 151 


Punjab Redemption of Mortgages Act (il of 
1913), ss. 10, 12—Collector dismissing redemption 
aprlication on grounds of complexity and directing 
applicant to Civil Court—Subsequent suit more 
than’ one year of this order, in Civil Court, if 
barred—Limitation Act (1X of 1908), Sch. I, Art. 14, 
af applies, 

. ‘Lhe rgjection of an application by a Collector for 
redemptign under the Kedemption of Mortgages 

Act, on the grownd that it was improper for him 

eto order redemption in summary proceedings, as 
‘the question was of great complexity and his direct- 
i ing the epplicant to seek redemption in a Civil 


: GENERAL INDEX 


Ixxxv 


Punjab Redemption of Mortgages Act—concld, 


Court does not amount to a decision against him 
and the redemption suit subsequently filéd by the 
applicant in a Civil Court is noteone to set aside 
any act or order of an officer of the Government, 
made in his official capacity within the meaning of 
Art, 14, Limitation, Act. To such a suit, althoigh 
filed more than one year from the date of the Ool- 
lector’s order, Art 14, is applicable andthe sult is 
in time. PRABHU MAL v. OUrANDAN Lah 63 
s.12. Ser Punjab Redemptior of Mortgages 

Act, 1913, a, 10 63 


-—— 8, 12 — Dismissal order contemplated by 
s. 12—Sutt to establish right—Limitation is under 
Limitation Act (IX of 1908), Sch. I, Art. li— 
Disposal of petition without touching merits, 
whether warranted by Act. 

Under s. 12, Redemption of Mortgages Act, a 
party against whom an order of dismissal ismade 
under any of the sections of the Act enumerated 
there, is bound to institute a suit to establish his 
rights in respect of the mortgage within one year 
under Art. 11, Limitation Act, and if he fails to do 
so, his right is lost for ever. 

The law contemplates the disposal of petitions 
under the Redemption of Mortgages Act on grounds 
other than those which touch the merits of the 
petition and it empowers the Collector to diapose of 
those petitions on those grounds, For a Qollector, 
therefore, to dismiss an application on grounds other 
than the merits is not to refuse jurisdiction ingg- 
much as this is a manner of exercising jurisdic- 
tion permitted by the Act, PRABHU MAL v% UHANDAN 
: Lah, §22 

—---— 8.12 —Order against party under ss. 6 

to 1l—Party, whether person aggrieved. : 

Any person against whom any order is made under 
ss. 6 to 11, Redemption of Mortgages Act, is a per- 
son aggrieved within the meaning of s. 12, 
Prasnu Mat v. OHANDAN Lah, 522 


Punjab Rellef of Indebtedness Act (VII of 1934), 
s. 25—Application to Conciliation Board for 
settlement of debt—Court in which proceedings in 
respect of such debt are pending, if can refuse stay 
on ground that debt exceeds pecuniary jurisdiction 
of Board. , 

No other Court is competent to determine those 
mutters which have been placed exclusively within 
the jurisdiction ofthe Oonciliation Board, and so 
long as the Board has not determined those matters, 
any other Court cannot continue the proceedings 
before it in relation to them. The sole jurisdiction 
to determine whether a certain person is adebtor or 
not is by virtue of s. 7, Punjab Relief of Indebtedness 
Act, vested in the Board alone, and its decision 
thereon is final; and the determination of this 
question involves everything which relates to the 
competency of the application, including the 
amount of debt owed by the applicant. The Board 
is empowered to dismiss an application submitted 
to it under various sections of the Act and an 
application which exceeds the pecuniary limits of 
its jurisdiction is bound to be dismissed under the 
Proviso to s. 9, For an independent tribunal 
therefore to determine whether a certain applica- 
tion lies to the Board or not, would he clearly to 
encroach upon its jurisdiction and torun counter 
to the entire scheme propounded inthe Act itself, 
Goprat Dass v. Firm Seta KHUSHI Ram Benaar Lan 

Lah. 743 

8.34—Circumstances bringing judgment- 
debtor under 3. 34, must be established by decrees 
holder—Shifting of enus—Warrant of arrest with- 
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-out allowing opportunity to judgment-debtor to give 
his reasons for non-payment— Legality. 

` Under a 3t.ofthe’Punjab Relief of Indebtedness Act 
a duty is in thé first instance cast upon the decree- 
holder ta’ bring circumstances on the record from 
which the Court may be in a pwsition to draw its 
6wn inference as to the conditions laid down in the 
substantive part of the section This burden may 
possibly be discharged otherwise, as for example, 
by the admission of the juJgment-debtor that he owns 
some money or by other unimpeachable evidence that 
he owns it, but-this,as remarked before, will not be 
conclusive. It will merely shift the onus onto the 
judgment-debtor to prove his immunity from arrest. 
Once it is proved thatthe judgment-debtor had gro- 
perty available for discharging his debts after 
being called upon to pay them, the onus falls back 
upon him to prove some just cause for not having 
discharged them, more especially when a Court has 
granted him time ona promiseto use that property 
for paying his decree-holder, and if be offersno kind 
of explanation, the Court can legally conclude that he 
has without just cause contumaciously refused to pay 
the amount of the decree in whole orin part. Where, 
however, the Court issues a warrant of arrest without 
goinginto the question of contumacy or just cause 
and without giving any opportunity to the judgment- 
debtor to give his reasons for not paying the amount 
the warrant ofarrest so issuedis illegal. Gautam 
Mouamuap KHAN v Nawas Zapa MALIK AMIR MoHAM- 
MAD Kuan Lak. 109 


8: 36—0, XXI, r. 2, sub-r. (3), Civil Pro- 
cedure Code (Act V of 1908), repealed by s. 36— 
Effect atated— Limitation for having adjustment 
certified, expiring before Act coming into force— 

` Executing Court, if can give effect to such adjust- 

“+ ment. °. 

Inthe Punjab, sub-r (3) of O. XXI, r, 2, Civil 
Procedure Code, has been repealed by s. 33, Punjab 
Relief of Indebtedness Act and the effect of this 
repeal is that where a judgment-debtor pleads in 
execution of the decree,a payment or adjustment in 
whole or in partout of Court, the executing Court 
must go into the question although the judgment- 
debtor has not taken advantage of the permission 
given‘to him by O. XXI, r. 2 (2) to apply to the 
Court to issue a notice to the decree-holder for certi- 
fication. | 

Consequently even where the limitation for having 
the adjustment certified hid already expired before 
coming into force of Relief of Indebtedness Act, the 
Court can give effect to this adjustment. DARU Mat v. 
Topar S Lak 243 


Rangoon City Municipal Act (VI of 1922), s, 230 
— Rules under—R,7 to Sch. I, Chap. LX — Notice 
to convene meeting to consider report of committee 
called for, as result of resolution to appoint a new 
Legal Adviser after usual advertisement —Report 
naming no particulur individual nor hinting at 
his appointment without advertisement — Appoint- 
ment of named individual without advertise. 
ment held irregular. : 

- Although itis perfectly competent to the Rangoon 

‘Oorporation to appoint a Legal Adviser, the power to 

‘make such an appointment has not, by the constitu- 

‘tion of the Corporation, been includei among its 

‘powers except on the" fulfilment of a condition, 

‘namely that the oensent of the members of the 

‘Council toany appointment which may be proposed 

has been obtainéd in a legal and regular manner. 
Where a notite says that meeting is to be con- 

‘yened for the consideration cf .a -report which had 
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a 
been called fords aresult of a proposed resolution’ 
to appoint a new Legal Adviser after the usual 
advertisement, and when the report named no 
particular individual or even hinted at the possibility 


of any particular individual being appointed without 6 


the usual advertisement, it is irregular to go into’ 
the question of appointing forthwith a named dn- 
dividual without the usual advertisement. Moreovérp 
the motion that a named individual- be forthwith ° 
retained to act as the Corporation's Legal Adviser, 
thereby entirely dispensing with the usual advertise- 
ment, is a substantive proposition within the meaning 
of r.7to Sch. I, made under s. 230, Rangoon ,City 
Municipal Act, which cannot be discussed unless 
specified in the notice. M. &. FRIEDLĄNDER v. 
Corgogation op RANGOON 
Rateable Distribution. Sze Civil Procedure Ode, 
1908, 8. 73 22, 388 
Registration Act (XVI of 1998), ss. 2 (6),17,2 
(9)—Grant of right to collect and remove leaves for 
certain pertod is license, with grant amounting to 
profits a prendre—Grant requires registration. 
A right to collect and remove leaves from the 
trees for a certain period is a license coupled 
witha grant amounting to profits a prendre and 
not lease, such leases are grants of immovable 
property within the definition contained, in the 
General Clauses Act, s, 3(25) and s, 2 (6) of the 
Registration Act, as relating to “benefits ito arise 
out of land" and as not being excluded by s. 3 
of the Transfer of Property Act or s, 2 (9) of the 
Registration Act. These grants accordingly fall 
within s 17 (15 (b) of the Registration Ast, and 
require registration, Messrs, Mursı Sroxxa & Oo, 
v. NUR MoHAMMAD Nag. 126 
7 s. 2 (9). Bre Registration Act, 1908, s. 2 
(8) “4 





26 

S. 2 (9) —Crop in s. 2 (9) includes‘ leaves. 
The word “crop” ing. 2 (9), Registration Act 
might include, leaves of a tree, Mussrs' Muwr 
Sickka & Oo, 2. NUR MOHAMMAD Nag. 126 
8.17. Ser Mortgage 935 
———— 8.17. Sex Registration Act, 1908, s. £ y 





te 
$.17—Mere statement by owner thdt he had 
given hia property worth more than Rs, 100 to 
another —Whether valid transfer -—Registration, if 
required. 

A mere statement in a Magistrate's Court by an 
owner of property that he had given upa portion 
of the property worth more than Rs, 100 to another 
is not sufficient to effect a transfer of the same 
which cannot be done except by a registered in- 
strament, TELLUMAL TEKUMAL V MICHUMAL KHATUMAL 

. Sind 982 
————~ SS. 17 (1) (c), 49—Receipt for consideration 
of mortgage—If requires registration—’ Collateral 
purpose—Morigaye for amount exceeding Rs, 100 ~ 

Receipt evidencing payment of consideration un- 

registered — Admissibility in evidence ‘as receipe 

for refund of consideration money—Such receipt 
embodying terms of mortgage implying, personal 
- liability — Admissibility in evidence to support 

claim for refund of consideration. a 

A recsipt recording the receipt of consjderation for 
a mortgage on the date of the execution ofthe docu- 
ment, should be registered under s. L/ (1) (c), Regis- 
tration Act, to ba admissible in evidence asa receipt. 

Wherethesole purpose for which an unregistered 
receipt was executed was to furnish evidence in Writing 
of the payment of the “consideration on account of thé 
creation of on interest in immovable. property” 


-exceoding -Ra, 100.in-value, the claim for, the refund 


à e 
. 
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| Vol, 181] 
Registration Act—contd. : 


ofthe amount cannot possibly be ‘treated as a 
“collateral” purpose, within the meaning ofs. 49, 
Registration Act. In this view the deed is clearly 

inadmissible. If, however, the “receipt” is the docu- 
.Ment embodying the terms of the mortgage transic- 

tion, entered into at the time of its execution, 16 
woûld be admissible to support a claim for the refund 
af the pmount advanced, ifthe mortgage transaction 

implied a personal liability of the mortgagur to 
re-pay the amount. If, however, the mortgage is 

“usufructuary” or is one by way of conditional sale, 

and the mortgagee has taken possession of the pro- 
pertye the mortgagor does not, in the absence of an 

express or implied stipulation to the contrary, incur 
. apy persanal liabilify and hence the receipt is in- 
admissible in evidence for a collateral purpose in 

8 suit forethe refund of the consideration. WADHAWA 
BING, Kons LAL Lah, 456 
— 8.17 (a@)~Beed of agreement eluting to 

theka for cutting timber—Held on considering 

terms thut deed created rights or interests in 
immowable property and required registration. 

In determining whether a document has to be 
registered, one is concerned not with the object 
‘which the transaction relates to, but with the right 
which the instrument creates or declares. Lf the 
right in question amounts to aright, title or inter- 
est in immovable property, then the instrument 
(being non-testamentary) must be registered. 

The defendant executed an tkrarnama or a deed 
of agreement- in favour of plaintiff to the effect 
that he had taken the plaintifs jungle on theka 
for cutting teak wood for two years. The instru- 
ment dealt with a good deal more than the sale of 
treés coupled with the right to enter upon the 
land in order to cut and remove them. The exact 
trees sold were not specified nor were they capable 
of determination. They were to be cut over a 
period of two: years. Only those over ll inches in 
girth were to be cut. At least 25 to 30 trees per 
acre were to be left. These provisions made 
it impossible to fix the exact subject-matter of the 
sale beforehand. A time limit was fixed-with a 
provisign for a six months’ extension The ccnside- 
ration was Rs, 7,000 and this had tobe paid what- 
ever the amount of timber cut, and even if no 
timber was cut at all. There was a provision tor 
the payment of this sum in instalments and also 
for the payment of interest. In addition, there was 
a forfeiture clause in case of default of two instal- 
ments with rights of re-entry : : 

Held, that the document created rights or interests 
in immovable property itself and required 1egistra- 
tion under s. 17 (a), Registration act. The terme 
of the document were foreign to the saleef timber 
(a movable) ccupled with a license to eater and 
remove. There was something more than a mere 
license to enter in order to cut and remove ascer- 
tained timber sold and that something more created 
rights and interests in immovable property. 
NARMADAPRASAAD p NARAYANSINGS Nag. 825 

$.174a)—License, if creates interest in 
immovable property, 

Obtter.—A license whether revocable or not dces 
not in itself create an interest to or in immovable 
property. NARMADAPBASHAD p, NaRAYANSINGS 

> Nag. 825 
——§ss. 34, 75 (2)—Preseniation under 83. 715 
\2) whether takes the place of presentation under 





e 5. 34—Dacument intended and ordered to be regis- 


tered as partnership deed entered by mistake in 
wrong register.— Document, tf validly registered 
as pafinership deed. s 


. . 
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Obiter.—The presentation of a document under s, 75 


. (2); Registration Act, does not take the place of a pre- 


sentation under s. 31, Registration Act. The pro- 
cedure to be followed aftar a presentation under 
8.75 .2; is different from the procedure to be followed 
after a presentatiom under s. 34 and this might make 
a vital difference in a particular case, ` . 
The mere fact thata document, which was intend- 
ed to be registered as an alienation, was by mistakè 
entered in some wrong book, does not make the 
registration invalid for the purpose of an alienation; 
80, similarly, where a document was intended to be 
registered asa partnership deed under the order of 
the Registrar but was by mistake entered in the 
bogk pertaining to alienations, the document is not 
validly registered as an alienation but is only validly 
registered as partnershipdeed, MADAN LAL v. GANGA 


Bisaan Lah. 747 
—— 5, 49. 
See Registration Act, 1908, s. 17 (1) (0) | 456 
Sez Registration Act, 190+, s 87 24 


S. 49 — Compulsory registrable document 

not registered is admissible for collateral purposes. 

A compulsorily registrable document, though un- 
registered and inadmissible as evidence of atrangac- 
tion affecting immovable property, may be admitted 
as evidence of a collateral fact or for any collateral 
purpose. A ie : 
The defendant in mortgage suit while executing 
another mortgage in respect of the suit properties 
addressed a letter “to the proposed mortgagee 


containing a statement that the suit properties were 


subject-matter of a mortgage executed in favour of the 
plaintiff in the suit. 

Held, that the letter although unregistered was 
admissible as evidence ofa collateral fact, viz., the 
acknowledgment by the defendant ofthe mortgage 
in favour of the plaintiff and could be admitted under 
s. 49, Registration Act: S; km M, Km. Rama NATHAN 
ObBTTIAR V. DowLat SINGSII TEAKOHE SAHIB, LIMBADI 

ae Mad, 827 


ss. 49, 87, 72— Admissibility cf document 
— Registration of document in place where no part 
of property exists due to bona fide mistake of 
all parties including Sub-Registrar—Defect as 
not curable—hemedy of parties. : 
lf a document is wrongly registered at a place 
where no portion of the property is situate within 
the jurisdiction of the Sub-Registrar there, because 
every one concerned, including the Sub Kegistrar, 
bas made an innocent mistake in good faith, the 
defect is one of jurisdiction and cannot be cured 
under s. 87 and the registration of the document is 
wholly inoperative to effect the transfer, even though 
there is no misdescription, fra@d, or attempt to 
mislead, 
lf itis beld by a Court competent to decide that 
the registration was invalid because the Sub-Re- 
gistrar had no jurisdiction to accept the document 
tor registration, the property compiised in it lying 
outside the territorial limits of his jurisdiction, 
that is enough to enable the parties to present the 
document for re-registration and is enough to enuble 
the proper registering authority to proceed as if the 
document was being presented before him for re- 
gistration for the first time. No question of lmi- 
tation can arise because, there is no limitation for 
the re-registration of a document. If, ‘however, 
registration is refused and upon appeal the Registrar 
alsy refuses to direct registration, then a civil suit 
will lie under s. 72 to compel registration. SUGAN- 
MAL ve UMBAOBI : Nag. 24 
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.-— —8*:73—Application under, by agent—Agent 
must be authogisedunder ss. 32 and 33 or else 
Registrar's order directing registration is illegal 
The words “as-aforesaid™ in the phrase “or agent 

authorized as aforesaid” in 8. 73 (1), Registration 

Act are not mere surplusage, and they can 

only refer to the special agent, mentioned in 

s. 32 and s. 33 of the Act. For the Registrar to 

have jurisdiction to order registration it is neces- 

sary thatthe application should be presented in the 
manner laid down by s. 73, and where itis not so 
presented or made the Registrar's order directing 
registration is illegal and invalid and nothing done 

upon itcan be valid or legal. Ganesh Dass v. 

Mo..ammap Huseain Lah. 354 

—s, 75 (2). See Registration Act, 1908, s. oe 

7 

8.87. Ses Registration Act, 1908, s. 49 a 








~—- — 88. 87,49, 72—Defect in registration one 
of jurisdiction as opposed to one of procedure— 

Whether curable under a. 87. 

Registration to be effective must be in accordance 
with the provisions of the Registration Act, and if 
it is not, and if the defect is not curable as a de- 
fect of procedure under s. ¢7, then s. 49 applies and 
the document cannot be used for any of the purposes 
specified therein. Section 87 deals with defects of 
procedure and ifthe defect is one of jurisdiction 
as opposed to one of procedure, then it is not cur- 
able. SUGANMAL v. UMRAGBI Nag. 24 
Res judicata. tz Civil Procedure Code, 1908, re 


Co-defendants—Easentials for—Held decision 
was not res judicata between co-defendants. 

Per Bhide and Dalip Singh, JJ , Skemp, J , contra:— 

for. ses. judicara between co-defendants (1) there 
should be a conflict of interests between co-defend- 
ants; (2) it should have been necessary to decide 
that conflict in order to “give plaintif the relief 
which he claimed; (3, the question between the co- 
defendants must have been finally decided - 

B was in possession of the entire property. Ina 
suit for partition by A against Band C, B did not 
put in any appearance. It was decided that A was 
entitled to a certain share in accordance with a 
particular pedigree table Subsequently C put in an 


application fcr their shares under different pedigree - 


table Thereupon B instituted a suit for a declara- 
tion that C would be entitled to those shares only 
which were in accordance with the pedigree table 
relied on in A's suit This was disputed by C and 
B claimed, that the point was res judicata as 
between B and C_both of them being co-defendants in 
A's suit: e 

Held, that the question of preference between the 
two pedigree tables was neither raised nor decided 
as between B andC in A's suit. Nor was it neces- 
sary to decide that in that suit. Consequently the 
decisidn in A's suit was not res judicata in favour 
of Bin his suitagainst C. Rura v. Banta Lah. 199 





Constructive, 
Seg Civil Procedure Gode, 1908, s. 11 41 
Sen Civil Pricedure Code, 1908, s 11, Expl. 1V 
f 674 
Essentials for applicability of —Matier 





referred to Court by Collector under s. 18, Land 
Acquisiton Act (I of 1694) — Dispute between 
parties as to their title to land—Decision of Court 
on question of title, if operates as res judicata in 
later suit involvtng issue of, title. r 

In order successfully to establish - a plea of res 


. 
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judicata or estoppél by record, it is necessary to show 
that ina previous case a Oourt having jurisdiction 
to try the question came to a decision necessarily and 
substantially involving the determination of the matter e 
in issue in the later case, d 

Where in a matter referred to him by the Collegtor 
in accordance with the provisions of the Lan 


N 


& 


Acquisition Act, a Judge to’ whom it is referred hase .` 


in a dispute asto their title to the land between two 
of the parties claiming compensation, determined that 
dispute, the matter if not appealed from, is*res judicata. 
and binds the parties in any later suit involving that 
issue: 

Held, that in the reference made by the Collector 
to the Court under s. 18, Land Acquisition Act,” 
the @ourt, had before it not only the question 
ofthe amount of compensation for land® but also 
the further question as tothe persons to whom 
compensation was payable, antl the decision of the 
Court,operated as res judicata ina subsequent suit 
between the parties concerning title to land. 
Buaewatt». RAM KALI tP c 211 
Hindu daughter compromising suii brought 
by her in her personal capacity and for. personal 

relief—Compromise, whether res judicata against 

next reversioners. 

Where a Hindu daughter institutes a suit in her 
personal capacity and not in a representative capacity, 
asking for a personal relief and compromises it sub- 
sequently, she cannot by such action bind the rever- 
sioners. Beinga person who could claim only a limited 
interest asa Hindu daughter, such a compromise 
cannot bind the next reversioner—daughter's son—as 
res judicata. Har Narain SINGu v. Nanp Ram aag 

All. 33 

Litigating under same title—Held on facts 

that subsequent sut was barred—Pluintiffs con- 

tending that former decision was obtained col- 
lusirely must prove it. ; 

A instituted a suit against the trustecs of acer- 
tain temple that a certain property attached to the 
temple. belonged to him. The suit was defended on 
the ground that the title was in the temple. The 
suit was decreed in favour of A. Subsequently the 
plaintiffs instituted a suit alleging themaelves to 
be worshippers of the temple, against A’s heirs for 
a deciaration that the property which was the 
subject-matter of the former litigation belonged to 
the temple. The plaintiffs contended that the deci- 
sion in the previous suit was obtained, collusively 
and could not, therefore, be res judicata and also 
because they were not the successors of the trustees 
defendants in the former suit : 

Held, that it was no doubt true, that the present 
plaintiffs were not the successors of the mahant and 
the trubtees who were defendants in the former 
suit, but this was immaterial. They alleged them- 
selves to be worshippers of the temple, and as such, 
were persons interested in it, and hada locus standi 
to sue to protect its property from being wrong- 
fully claimed by third parties. Admittedly, they 
did not claim any personal right of their own in 
the property ; nor had they set up a jus tertii ; they 
sued for the benefit of the temple. The title litigat- 
ed under, was clearly thesame, thougM the agency 
asserting the title previously was different from that 
which asserted now. 

Held, also that the onus to prove collugfon, uegli- 
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gence and want of bona fides lay on thê plaintifis- , 


who asserted that the former decision was not rea 
juaicata. PIARB Lan v, SHER Gir Lak, 267 
= —Sutt by, inam holder for declaration that he 
was owner ,0f whole village excluding communal 
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Res Judjgata—concld. . 
poramboke —Decree not deciding whether tank-beda 
were communal poramboke —Decree held did not 
make title to tank beds, res judicata. 

Where in a suit by inam-holder fora declaration 
that. he was owner of whole village excluding 
_ communal] porambokes, the decree does not decide 
whet}ier tank beds were communal porambokes, the 
defree doesnot make title to'tank beds res judicata, 
PATHUKUTOHI Appa Rao v. BEORETARY oF Stats 

e Mad, 688 

—————~ principles of— Applicability, Sze Oivil 

Procedure Code, 190%, s. Li 814 
Review® Omission to raise point of law, whether 

ground for review, 

_- An omissinn to raise a point of law is no ground 

for reyiew. Where a party hed an opportunity® of 
raising a q@estion but didnot do so, it cannot 

‘ordinarily be allowed to agitate the question in 

review. Dayananp BA&pRINARAYAN v. LAXMIDAS 

GOPALJI GUJRATHI Nag. 741 
Revision. : 

Sze Oivit Procedure Code, 1908, s. 115 

58, 644, 896, 913 

Szr Practice 123 

— Execution sale — Court committing sub- 

stantial mistakes—Interference, propriety of. 

Where in execution proceedings forthe sale of 
property there has been a misunderstanding as 
regards the legal position and the Courts have com- 
-Mitteda serious mistake in ignoring the most im- 

‘ portant factor that there were lease rights and 
situation value to be taken into consideration when 
estimating the price of the property, and are largely 
carried away by the fact that there was no sub- 
stantial injury but where in fact there were many 
material irregularites, these irregularities must be 
deemed to have resulted in miscarriage of justice and 
a case made out for interference on revision. FIRM 
BUNDELKHAND Oyore & Motor AGENoy v. PgoFLes 
BANK or NOBTABRN INDIA, LTD, Pesh. 542 
Riparian owners—kiparian rights, nature of, 

explained—Rights of riparian owners, stated, 

‘A riparian right arises from the right of access 
to the stram which land-owners onits banks have 
by the law of nature. In other words, it is necessary 
for the existence of a riparian right that the land 
should be in contact with the flow of the stream. 
Even if the portion on the bank be a narrow 
strip, the back lands enjoy riparian rights if they 
be in the same ownership as the bank, 

The zamindars and similar proprietors ure to be 
considered the owners for deciding the question of 
the contact with the stream. Although the owner- 
ship ofthe zamindar as distinguished from , that 
of the ryot is the decisive factor, yet the whole 
of the land 1s uot, a riparian estate on the ground 
that it belongs. to a single owner, A riparian 
tenement connotes, inaddition to contact with the 
river, a reasonable proximity to the river bank. 
What is ariparian tenement does not depend 
upon sny-arbitrary rule but must, in each case, be 
a question depending upon circumstances, 

Each riparian proprietor has a right to the 
water flowing past his land; but it is a right only 
to the flow of %he water aud the enjoyment of it, 
subject to the similar rights of all tne proprietors 
on the banks on each side to the reasonable 
enjoyment df it, A riparian proprietor may use 
the water, (wW) for oydimary or primary purposes 
(b) efor extracrdinary or secondary purposes and 
te) for purpuses foreign to or unconnected with 
his riparian tenement. The first two purposes 
are legitimat’, whereas the third is not, 
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lexgix 
Riparian ownérs—consld. ° 
Irrigation js a secondary purpose afd the 


English Law that the water should be restored 
after the object of the irrigation is answered, in 
a volume substantially equal to that in which it 
passed before, has a, modified application ir 
india, When only a°part of the stream is taken, 
and that forthe purposes of irrigation, the only 
limitation is that the amount taken shall not be Bo 
much as to hurt the right of the inferior owner , 
to have the stream passed on to him practically 
undiminished. f 4 
The right of a riparian owner to take the 
water is a natural right and not in the strict 
sense of the word an easement and is not capable 
of beifg lostby non-user. When 8 riparian owner 
taking advantage of his position uses the water 
for purposes unconnected with his riparian tene- 
ment, he will bə prevented by an injunction 
from doing so, although no actual injury has 
been sustained by the other party. This is put 
uponthe ground that the wrong-doer, if not pre- 
vented, will, at the end of the statutory period, 
gain a prescriptive right to continue the unlawful 
use for ever. VENKATADEI orth Rao SBasapour 
7 . MORIVINENI SEETHARAMAYYA 
ZAMINDAR GARU V. Pee 
Rules and Orders, Kumaun Division, nj 
Sue Jurisdiction 
Sea Customs Act (Villof 1878), s. 188— 
Scope of, Ses Jurisdiction 821 


Second appeal. Sze Burma Courts Act, 1922, iL 





—Finding of Court as to existence of custom 
based upon wrong inference’ drawn from certain 
instances—Court not applying decisions of tts 
own High Court—Finding can be interfered with. 
Questions of the existence, of. an ancient custom 

are generally questions of mixed law and fact. What 

has to be seen ın second appeal is not merely whether 
the decision arrived at by a Oourt isone of fact 
but whether in arriving at that decision the Oourt 
bas committed an error in law or not. Where a Oourt 
relying upon certain instances of transfer of groves 
by grove-holders draws 8 conclusion as to the 

existence of custom of allowing the transfer, which ° 

in law could not be drawn and fails to apply the 

decisions of its own High Court, the finding can be 

interfered with in: second appeal. Ram Din v. 

BALBYADDAR SINGH | ‘Oudh 70 

—Finding of fact based upon ‘consideration 
of evidence — No interference im second appeal, 
Where there is no error or defeet in the procedure 

the finding arrived at by the District Judge in first 

appeal is clearly 8 finding of fact and if based on 
consideration of the evidence cannot be disturbed 

on further appeal. GUGNI v. KAHAN Ram Lah, 422 


—Question of law—Evidence evenly balanced — 
Conclusion imposetble—Court using onus as 
determining factor—Question of onus becomes one of . 
eer of law does not arise every time an 

inference is made from a set of proved facts. It can, 

only arise if the ultimate jnfereitce is itself a ques- 
tion of law and not one of fact. _ 

When the onusis used as the determining factor 
in the whole cage because-the tribunal finds the evi- 
dence pro and con 80 evenly balanced or so equally 
worthless thatit can come to no sure conclusion, then 
the question uf onus becomes one of law and not one 
of fact as it would otherwise be. , BAAGIRATH v. 
VIsHWABRAO . .. Nag. 226 
————— Question of law~Whether conclusions of law 
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Second appeal—coneld. A 


arising from facts are correct or not is question of 
“Law. ° M 
Whether legaé inferences arise from certain facts, 
whether conclusions in law arising from certain facts 
are or are not correct, are questions of law which can 
be considered in second appeal Narainpas PIRUMAL 
v. BHOJRAJ FREMOBAND Sind 888 
Set-off. Sze Civil Procedure Code, 1908, O. VIII, 
r. 6 1006 


Sind Encumbered Estates Act (XXof 1896), 
$. 29—Mortgage decree against zamindar within 
meaning of 8. 29— Execution taken out— 

_ Judgment-debtor dying during pendency—Legal 
representative, if can raise objection that decree 
is no longer executable against mortgaged preperty 
—The matter, if should be decided by separate 
suit or in execution proceedings. 

A mortgage decree was obtained against a 
zamindar or jagirdar within the meaning of s. 29, 
Sind Encumbered Estates Act, whose estate came 
within the provisions of s. 29. During the pendency 
ve = execution of the decree, the judgment-debtor 

jed: 

„Held, that his legal representative could raise an 
objection that owing to the death of the judgment- 
debtor and the provigions of s. 29, the decree was 
no longer executable against the mortgaged land. 
Such an objection, as it was not raised by the 
judgment-debtor himself but by his legal represen- 
tative was compatent. The matter could be decid- 
ed in the execution proceedings and the legal repre- 
sentative could not be forced. to a separate suit. 
PREMOHAND THANWERDAB v. SATARBEGUM Sind 953 


Specific Rellef Act (i of 1877), 8. 31~In satis- 
` Faction of mortgage debt, mortgagor conveying 
mortgaged property to mortgagee by registered sale 
deed—Certain property misdescribed by error— 
Mortgagee, if entitled to decree for rectification 
against judgment-creditor of mortgagor who subse- 
quently purchased property in execution of his 
decree. ` 
A auction-purchaser at a Court sale is bound by 
an estoppel operating against a judgment- debtor 
and cannot put himself in a better position, 
all the more, must he be bound by ap obliga- 
tion binding the judgment-debtor to make a valid 
conveyance of property which the judgment-debtor 
has admittedly intended to convey but has not so 
conveyed in law by error. 

Oonsequently, where a mortgagor in satisfaction 
of the mortgage debt has conveyed by a registered 
sale the mortgaged property to the mortgagee 
but by error certain property is misdescribed, 
the mortgagee is 
fication of the deed as against the judgment- 
ereditor of the mortgagor who has subsequently 
attached the property and purchased it in exe- 
cution of his decree against the mortgagor. 
S. M. R. M. VENKATACHALAM Orettyar v. P. L. A.R. 
M. Firu Rang. 427 
—— 8, 42—In ezecution of decree morigage 

attached—Assignee of mortgage applying for 

removal of attachment—Application dismissed— 

Suit under O XXI, r. 63, Civil Procedure Code 

(Act V of 1908), for declaration that assignment 

is valid—No consequential relief—Suit held not 

barred under 3.42. + 

The Proviso tos. 42, Specific Relief Act, does not 
operate to take away from a party against whom 
an order has been made under O. XXI, rr. 60, 61 
and 62 of the Code- of 1908 the special right con- 
ferred by O. I, r. 63, ta sue for a declaration of 


entitled to a decree for recti-- 
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Specific Rellef Act—foncld, 1. 

e 
his title in sé far as it is affected by the order 
which he sesks to impeach. 

Where in execution of a decree a mortgage is 
attached and the assignee of the mortgage, makes an 
application for removal of the attachment, and® 
when the application is dismissed, institues a sult 
under O. XXI, r 63 for a declaration.tha the 
assignment, is valid and for vacating the dism{seal 
order, the suit is not barred under e. 42, Specific 
Relief Act, even if no consequential relief is prayed 
for The mere fact that the assignor of the mortgage 
was joined as.a party cannot alter the character 
of the suit. M Narayana Sinea v, K Batoug SABEB 

Mad, 887 
8.42—Suit by reversioner for declaration 
of right to property mortgaged by widow— 


` 


Redemption of mortgage or possessioneof prBperty 


not claimed—Sutt, if maintainable. : 

Where plaintiff who is a,reversioner brings a 
suit for declaration of his right to the property 
usufructuarily mortgaged by the widow of the, last 
male-holder, without offering to redeem he mort- 
gage andclaiming possession of the property, the 
right which he seeks is complete by mere declara- 
tion that heis a reversioner and it is not neces- 
sary for himto claim any further relief for redemp- 
tion or possession as it is not a consequential 
relief contemplated by s. 42, Specific Relief Act. 
Sued Perasan Sinca v, Ram KELAWAN SINGH 

‘All. 570 
— -— 8, 42— Suit for declaration that plaintif 
and defendants and heirs of deceased were 
entitled to shares in moneys lying to credit of 
deceased in hands of Provident Trust—Trust not 
made party—S. 42,if bars suit—Amendment of 
plaint by addition of prayer for adminisirution, 
whether changes nature of suit. 

A person brought a suit for a declaration and in- 
junction, that the plaintiff and the defendants were as 
heirs of the deceased entitled to a declaration that 
they were entitled to shares as seb out in the plaint 
in the moneys lying to the credit of the deceased in 
he hands of the Burmah-Shell Provident ‘Trust, 
Limited, and-for an injunotion restraining the defen- 
dants from recovering from the Burmah-Shell Pro- 
vident Trust any of the said moneys or from parting 
with any of the moneys that may have received. The 
moneys were in the hands of the Burmah-Shell Provi- 
dent Trust Fund and the trustees of that fund were not 
a party. The Court allowed the amendment ofthe 
plaint by the addition of a prayer for the administra- 
tion of the estate of the deceased: : 

Held, that s. 42, Specific Relief Act, was no bar. 
The property was in possession of a third party. 
Oonsequently a suit for a declaration and injunction 
was maintainable, It was not necessary for the plain- 
tiff to ask for possession or partition : 

Held, also that the amendment of the plaint did not 
change the nature of the suit at all. What it in effect 
did was to expressthe real purpose and nature of'the 
suit, for the suit was in reality a suit ‘for thead- 
ministration of the estate of the deceased. LATIFANBAI 
y. SAKINABAI Sind 770 
Stamp Act (il of 1899), ss. 2 (5), 35 —Document 

in form of agreement attested by witnesses— Recital 

that certain aum was due from one party to other 

—Such party covenenting to pay amount with 

interest by instalments—Document hejd, bond—- 

Deed—Construction— Bond. o 

The document in question wasəin the form of an 
agreement between two parties, but in its earlitr 
portion it recited thata certain sum was due as 
prinsipal and interest from the first party to the 


(c 
7 Vol. 181] 
Stamp Aet—concid. . 


second party and the first party covenanted that out 
of the cum due, a certain sum ‘would be paid by 
certain dateand the balance would be paid later on 
in instalments, There was also a covenant for the 
Sayment of interest. The document was attested by 
witnesses. The other covenants in the document were 
in thè nature of agreements pure and simple: 
í „ld, that the instrument came within the defini- 
tion of a bond. Mavra Bux v. Munwa LaL All. 67 
—8. 12 —“Eyffectizvely cancelled”—Object of 
cancellation— Executant * of promissory note 
initialling stamps on it—No date of initialling 
mentéoned —Stamps held effectively cancelled. 

The Legislature has not attempted any exhaustive 
list of the modes in whéch cancellation may be done. 

“In the first part of sub-s. (3) one of such modes is 
mentfoned, end it is then said thet the executantmay 
cancel the stamp “in any other effectual manner,” 
The object of the canceWlaticn obviously is to make the 
stamp unfit for further use in the ordinary course of 
business, and whether this has been done in any 
particulagcase is a question to be determined on an 
examination of the instrument in question. The 
section does not lay down that the cancellation must 
be such that it wonld be impossible for criminally 
inclined person to vse the stamp again. 

Where theexecutant of a promissory note initials 
his signature on the adhesive stamps on it, the mere 
fact that the date on which he initiallad, does not 
appear on any of them, does not make it “not effective- 








ly cancelled" PUNJAB Zaminpars Bank, LTD. 

LYALLPUR Yana SHAFFI Lah. 115 
—s. 35. 

Sre Evidence Act, 18:2, s. 89 642 

Sef Stamp Act, 1899, s. 219) 67 

Succession Act ‘XXXIX of 1925), s. 184— 


Absolute estate conferred on sons—Subsequent 

clause peated that if any son dies without son, 

hia widow and daughiers would not inherit but 
would only get maintenance—Clause, if defeasance 
or repugnant clause—Whether void. 

‘The testator after conferring absolute estate on 
his sons provided in a subsequent clause as under: 
“God forbid, if any of my sons die without leaving 
any son, then his widow will not get any share of 
the property left by me but as long as she will live 
she will get such maintenance as my estate will 
permit; if any of my song die leaving one or two 
daughters they, too, will not get any share but their 
marriage expenses Will have to be paid from my 
estate ; if any of them be a widow or be not main- 
tained in her husband's family, she, too, will have 
to be maintained... ee 

Held, that the subsequent clause could not operate 
as a defeasance clause for three reasons. gfirstly, 
because it did not reduce the absolute estate to a 
life-estate ; secondly, because it set up a line of 
inheritance not known to Hindu Law and thirdly 
because it was aclause which was void on the 
ground that it was repugnant to the grant of an 
absolute estate, GoLAK BEHARI MONDAL v. SURADHANI 
Dasa ` : i Cel. 705 
Sults Valuation Act (VII of 1887), $. 8— Valua- 

tion of suit—Proper method of. 

In deciding the valuation for purposes of court- 
fee and jurisdiction under s 8, Suits Valuation Act, 
the proper method is to value for the court-fees 
first and ghen to take that value for the purposes 
of jurisdiation. Brrasa Ouaran NANDA v. SAILATA 
OHARAN'NANDA œ Cal. 766 
Surety. Sre Contract Act, 1872, s. 135 429 

Liability of. 


An orale guarantee by a person not a -pasty to - 
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Surety—concld,. h ‘ 

the contract, of die performance by one of the 
parties to the contract is binding in Burma. 
Mavanta Sinea v, U Ba Yr . PG1 


—Liability of —When discharged~Reservation 
of right against surety—Suit withdrawn against 
principal debtors b&t continued against, surety— 
Right against surety is reaerved—Creditor precluded 
from instituting fresh suit against principal debtors 
— Whether operates as release or discharge of debt.- 
A surety is discharged ifthe creditor, without his 

consent, either releases the principal debtor or enters 

into a binding arrangement with him to give hit 
time. In éach case the ground of the discharge. 
is thatthe surety’s rightto paythe debt at any 
time and after paying it,to sue the principal in 
the name of thecreditor is interfered with Where 
an absolute release is given, there is no room for 
apy reservation of remedies against the surety. 
Where, however, the debt has not been actually 
released, the creditor may reserve his rights by 
notifying the debtor that he does so, and this re- 
servation is effective not only where the time of 
payment is postponed but even where the creditor 
has entered into an agreement not to sue the debtor. 

In neither case js there any deception of the 

debtor since he knows that he is still exposed toa 

suit at the will of the surety. 

An order under O. I, r. 10, Civil Procedure Oode, 
is expressly directed to be made on such terms as 
may appear tothe Oourt to be just. If noterms are 
inserted inthe order then, the effect of withdraw- 
jng the suit against some of the defendants is to be 
ascertained from O. XXIII, r. 1. Under its provisions 
the Court may give liberty to the applicant to institute 
a fresh suit after a withdrawal, but if it does not do 
so, the plaintiff is precluded from instituting a fresh 
suit in respect of the same subject-matter. The 
result, however, is not to release or discharge the 
debt, but merely to prevent the creditor from 
suing the principal debtor. 

A failure to sue the principal debtor until re- 
covery is barred by the statutes of limitation does 
not operate as a discharge of the surety. 

Where a creditor brings a suit against the 
principal debtors and the surety and subsequently 
withdraws his suit against the principal debtors 
but continues to sue the surety, there is a clear 
reservation of his rightsby the creditor against 
the surety and the surety is not discharged. 
MAHANTE SINGH v. U Ba Yr PC 1 


Tort—Damages, suit for—Suit, if lies against a 
person for damages resulting from erroneous deci- 
sion of Court unless malice is proved—Suit for 
damages held did not lie. 

No action will lie against any one for damages 
resulting from an erroneous decision of the Oourt, 
merely because that person has set the Court in 
motion, provided that malice is not established. The 
defendant in such a case is only liable for the 
direct consequences of his wrongful acts and the 
intervening act of an independent third person 
bound by law to make a judicial decision breaks 
the chain of causation. r 

Plaintiff was obstructed by’ defendant from con- 
stracting a temporary dam across an irrigation 
channel, After interfering with the making of this 
dam, the defendant moved the Magistrate and pro- 
cured an order under s. 14?, OUriminal Progedure 
Code, restraining the plaintiff from damming the 
channel and taking water to his land. The plaint- 
if consequently had to file a civil suit to establish 
his right. Eventually, the plaintiff got a decree 
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Tort—coneld, . 
. . z 

recognizing his right to the ‘water and he then 
sued the defendant for damages for the loss of the 
crops which wuld have been harvested. The basis 
of his claim was the defendants’ action in procur- 
ing from the Court the order restraining the plaint- 
iff from taking water : 

Held, that the suit did not lif. PERIMI CHAKRAPANI 
NAIDU v. MATTAPALLI VENKATARAIU Mad. 807 
Joint tort-feazors—Who are—Master and 

servant committing two separate wrongful acte— 

Suit for wrongful dismissal against both—Damages 

awarded against master—Separate damages against 

* servant also, when can be awarded, 

Per Mohamad Noor J.—Persons are said to be joint 
tort-feasors when their respective shares in the 
commission of the tort are done in the furtherance 
of a common design. 
` The principle that an action against the princi- 
pal bars an action against the servant, cannot be 
applied where there are not two actions but only one 
in which both the master andthe servant have 
been impleaded. The principle is applicable in 
cases jn which a wrong act is done by a servant 
‘for which the master is also liable and in cases of 
joint tort-feasors, and not in cases where both the 
master and the servant commit two separate wrongful 
acts. 

Plaintiff was a railway employee who was dis- 
missed by the Railway company upon a report 
‘made against him by his superior officer. The 
plaintiff brought a suit for damages for wrongful 
‘dismissal against both the company and his 
superior officer and obtained a decree for damages 
against thecompany. He claimed damages against fhe 
other defendant. It was contended that the plaintiff 
was barred from doing so: 

Held, that the plaintif was not barred from 
claiming damages against his superior officer 
because the principle that an action against the 
: principal bars an action against the servant was 
not applicable, Separate damages, however, could 
not be awarded against the superior officer also, 

- unless, the damages awarded as against the com- 

pany were insufficient, KHIROD Ransan Das v. 

Mosamman Wasy Pat. 585 

—--—Libel—Accepting libellous statement to be 
true, whether actionable. 

Accepting -a libellous statement to be true is not 
actionable. Where, therefore, a person dismisses 
another on the basis of a libellous report made by 
his subordinate but there is nothing defamatory 

.in the order of dismissal, such person cannot be 
held liable for libel. Kurrop RANJAN Dagv. Mosam- 
- MAD Wasy Pat. 585 

———- Libel—Qualtyied privilege—Defendant need 

not prove truth of allegation unless plaintiff proves 

malice— Question: whether there was n.alice is 

of fact, A 

' - Where a subordinate officer on being asked by 

. his superior officer, makes a report which contains 
libellous matter, the occasion is privileged one 
andthe law willnot presume malice, and unless 
malice is proved, it cannot be said that the sub- 
ordinate officer abused the occasion for ulterior 
footive. It isnot necessary for him to substantiate 
the truth of the accusation unless plaintiff proves 
malice. 

The question whether the occasion was privileged, 
is one of law, but whether there was malice is one 
of fact. Kairon RANJAN Das v. MoHAMBAD Wasy 
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Trade mark— Fraudulent intent to imifate—Duty 
of Court — Two articles only put before Court— 

Counterfeit nature to be determined—Judge should 

look from purchaser's point of view, - 

Where there is direct evidence of any purchaser 
having been deceived, and evidence showing that 
the get-up of the defendants’ batteries is fraudulent, 
or is devised with the intentionof imitating, as near 
as they dare, the labels on the plaintiffs’ batteries, 
the task of the Oourt is made very much simple for, 
when it is ‘proved thata defendant has been’ trying%o 
imitate another man’s trade mark, and therefore to 
deceive possible purchasers, the Oourts will not be 
amato to say that he has failed in whaf he is trying 
to do. 

‘Where all that the Court has before ib is two 
batteries -and the labels upog them, andthe Court 
has to decide onthe evidence before it “whether tHe» 
deféndants’ label is likely to deceive intend img pur- 
chasers. The eye of the Judge is, in the last resort, 
the final arbiter, but the Judge must not use his own 
eyes; he has got tolookat the articles with the eyes 
of the public who may be expectedto buy these 
batteries and, the people who buy these batteries 
include people of all classes including mahy persons 
living inthe jungle, uneducated, illiterate, and who 
may be regarded as equivalent to the “incautious, 
ignorant or unwary up-country purchasers." The 
Court should not, in such a case, look atthe two 
batteries side by side and should note the points of 
similarity rather than the points of difference. 
NATIONAL OARBON Oo. v. Ser Sin & Co. Rang. 775 

Infringement—Certain number, stamped on 
goods acquiring reputation as mark! of goods of 
particular trader — Another trader cannot stamp 
same number on same commodity though different 

in quality or size. : 6 

If a man by 8 long course of trading has acquired 
a reputation for his goods bearing a particular mark 
or symbol, which may include numerals and may 
even include the get-up, no other trader ' is entitled to 
imitate the mark or the get-up so as to. deceive the 
trade or the public and secure for his own goods the 
goodwill and reputation which belong to the goods of 
his rival. i 

If a certain number stamped on goods has become a 
symbol of certain trader's manufacture, it may easily 
happen that goods even of a diferent and inferior 
class may benefit from the goodwill and reputation 
of such trader. If, therefore, the number stamped on 
certain trader's goods has acquired a reputation ag 
goods of his manufacture, another trader cannot 
stamp the same number on thesame commodity 
although they may differ in quality, and size. In 
cases of this kind it is mot necessary to prove actual 
deception, but, only that the act of the: defendants is 
calculated to deceive; and where there is deliberate 
imitation of a trade-mark, the burden of proof is on 


the inlitator. GUJARAT QINNING & MANUFAOTURING 
Oo., Ltp. v. SwapEsat MILLS Co., LTD. ' Bom. 17 
— — Infringement — Nominal and substantial 


. damages, when can be awarded, stated. 

An injunction may be granted and nominal damages 
awarded merely on proof of infringement of a trade- 
mark and reasonable probability *of'damage to the 
plaintiffs’ trade. But substantial damages can only 
be awarded on proof of actual damage. The 
criterion is whether there has been “any falling off 
in the plaintiffs’ own sales by reagon of the defen- 
dants having pirated plaintiffs trade-mark GUJRAT 
Ginnine & Manuracturtne Oo, Lro., y® Swapzsnt 
Mitts Co. LTD, < Bom. 17 
— Infringement of — Abandonment — Any 
particular length of time, if necessary. 

No particular length of time is necessary for aban- 
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< state of things where juetice cannot be done. 
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donment ofa trade-mark. Ifa trade drops out of the 
use of a party and while that state of thing prevails 
another gains the reputation in the trade for goods 
madeunderthe particular name, and his name is 
associated with the mark, and the mark associated 
With hie name, so that all who dealin the goods con- 
sider that when they see the mark, they see the goods 
mate by the plaintiff, then the original, position of 
fhe competitor using the same mark has practically 
disappeared. B. M. Ksarwarv. A. A.M. MOTIWALA, 
Lrp, á © Rang. 792 
Infringement of — Acquiescence, when 
amoynts io—Delay in filing suit, when Lar to suit. 
Acquiescence is one aspect of delay. Delay will, in 
„itself, quife apart from acquiescence, be a bar to a 
suit, but only ifsuch delay has caused a change in 
the fubjeci, matter of the action, or brought about a 
B. M. 
Kuarwar v. A. A. M. MOoTIwALA, LTD, Rang. 792 


Infringement of— Heldon facts that defend- 
ants’ design was colourable imitation of plaintiffs’ 
mark.® 
Held, on facte of the case that it was perfectly 

clear, that the highly artificial “mongoose” design was 

, acolourable imitation of the “snake” design. Beyond 

this, it was abundantly apparent that the defen- 
dants motive in taking the design of a mongoose was 
to confuse its Burmese equivalent “Mweba” with the 
plaintiffs snake, or “Mwe”, B.M. KHArwAR v. A.A. 
M. Moriwaza, LTD. Rang. 792 
Infringement of — Plaintiff, if should 
affirmatively establish that he kas not copied his 
trade-mark, 

In, all cases of infringement of trade-mark the 
| Plaintiff need not affirmatively establish that he has 
not copied his trade-mark, all that he ordinarily does 
or is required to do is to say that he has adopted 
a certain trade-mark and has acquired the sole right 
"to use it. It is only when challenged that he has to 
- prove that he has not copied it. It may also be, 
that if such a plea has been raised, the defendants 
would have had to show that the plaintiff's user was 
deceiving the public. B. M. Knarwar v. A. A. M. 
Motrwaga, LTD. Rang. 792 
Infringement of trade-mark — Actual 

deception, if muat be proved. 
In cases of infringement of :trade-mark, it is 
sufficient if the plaintiffs show that the defendants 
have put into the hands of an unecrupulous retailer 








“the means of deceiving the ultimate purchasers. 


Gousuat GINNING & Manuraoturina Co, LTD. v. 
Swapessı Mitts Oo., LiD. Bom. 17 


Transfer of Property Act (IV of 1882), s. 6 
(da)— Intention of s. 6 (dd)—Section does not 
prevent assignment of arrears of mainienance— 
Section means a right under personal law of parties 
concerned, to maintenance—Muhammadan father 
selling all his property to daughter—In another 
deed by daughter she agreeing to pay certain fixed 
amount annually to father till his death—Father 
assigning his yight—Assignment held was of future 
maintenance. 

What is intended by a. 6 tdd), of the Transfer of 
Property Act, is not a sum which is used as main. 
tenance, but which in fact is maintenance, There 
is nothing, in the section to prevent an assignment 
of arrearg of maintenance, that is to say,a sum 
Which hae, already become due. The section means 
a right; under the personal law of the parties con- 
cerned, to maintenance The sum does not come 
within the section merely by reason of the fact that 


, dt is used.as maintenance, 6. 
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By a kabola a Muhammadan transferred the whole 
of hia property to his daughter for a certain sum. 
There waa another document whioh was registered 
on the same date as the transfer deed by which the 
daughter entered into a transaction: undertaking to 
make “a fixed monthly cash payment amouhting in 
all to Rs. 400 per annum " to her father: so long as 
he lived The right to this annual sum was assigned 
by the father tothe plaintif : 

Held, that the obligation arising under the 
Muhammadan Law arose in this case; and .by rea- 
son of the transaction the daughter was obliged, to 
pay under the personal law by which she was gov- 


- erned, the sum of Rs 409 by way of maintenance’; 


and in the circumstances on the recitals contained 
in the document itself there was a right to future 
maintenance. The amount, therefore, came within 
the mischief of s. 6 ‘dd ,of the Transfer of Property 


Act, and was not assignable. BIBI Hartman v. BIBI 
UMADATUNNIS8A Pat. 37 
——~—8, 6 (6)— Right to sue—Profits not due when 


atiched but ascertained and becoming due after 

attachment—Attached profits held mere right to sue 

and could not be transferred. 

Jf what was attached had not accrued duo at 
the date of the attachment, then what is later sold 
in virtue of that attachment is a mere right to 
sue, 

The profits in a certain village were attached 
on May 12, 1927. The profits became due on June 
18, 1927. They wore actually ascertained and paid 
by the lambardar to the co-sharers on January 25, 
1928, The profits were sold on August 8, 1928: 

Held, that since the subject-matter of the sale 
was a mere right to sue, it could not be transfer- 
yed. JAGANNATH V. JAMNAVALLABH Nag. §33 
8. 8—Title to trees passes with transfer of 

proprietary rights in land. 

As trees and shrubs come under the words “attach- 
ed to theearth” thetitle to trees and shrubs passes 
with the transfer of proprietary rights in the, land 
under s. 8, Transfer of Property Act. Firrat HUSAIN 
v. LIAGAT ALI All, 561 FB 


——_——-s8. 10, 12—S.10, tf applies to gift—Con- 
ditions in gift must be consistent with provisions 
of 8. 10—Gzft by peron —Donee put in proprietary 
possession — Condition in deed that transfer by 
donee would be invalid—Condition held void. 

The provisions of ss.10 and 12, Transfer of Pro- 
perty Act,are perfectly general. They refer to all 
transfers, transfer by gift, sale orotherwise. The 
condition imposed upon a donee must, before it can 
be valid, be consistent with the general principles 
in regard to conditions in transfers contained in 
Chap. II of the Act, and in particular in s. 10 
thereof. 

A donor made a gift of certain property. The 
terms of the gift deed were asfollows: “I have made 
a gift to B for construction of a temple of Bhaironji, 
and residence, and removing my possession from the 
property gifted I have put the donee in proprietary 
possession and he will have the right to constract 
a temple and a quarter .... The donee, or 
his successors will have no right to transfer or mort- 
gage it ; if he does, the transfer will be invalid, and 
I and my successors will have aright to get the gift 
revoked” : 3 

Held, that the deed of gift conferred the title of 
ownershipupon the donee. Under the deed he took 
full proprietary interest. The condition restraining 
the donee's right of alienation was a condition repug- 
nant to the estate crested in hint and was therefore, 
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invalid and inoperative. Bris Devi v. Surv NANDA 
All. 407 
$.41—Purchaseof property from ostensible 
owner for consideration —Prior to purchase, title 
suits deciding obstensib’e owner as true owner — 
* Purchasers, if get bencyit of se 4). 

Two petsons purchased certain property from an 
consideration. Prior to this 
transaction there were title suits in all of which the 
decision was that the ostensible owner was the real 
owner: A 

Held, that all the elements ofs. 4], Transfer of 
Property Act, were to be found in the case and con- 


sequently the purchaser could get the benefit of that 


section. ‘The fact that they purchased the properjy not 
as real owners but as benamidars for others who were 
defendants in previous title suite did not defeat 
B 41, ALI AMAD v SHAMSUNNESSA Cal. 102 
8.48, Suz Mortgage 922 


s. 51—Alienation by guardian set aside as 
unwarranted — Alienee, when entitled to benefit 
under s. 51. 

Though an alienation by the guardian of minor 
is not warranted by law, the alienee is entitled to 
the benefit of s. 51, Transfer of Property Act, if 
the circumstances justify the conclusion that he 
must have bona fide believed that he was absolute- 





-ly entitled to the property and made improvements. 


GO. M. Kasim ALI v. Ratna MANIKKA MuDALIAR 
Mad. 697 
—8. 52 


See Uivil Procedure Code, 1908, O. XXT, r, 63 ; 
; 362 


Ser Evidence Act, 1872, s. 115 400 

s. 52—Debtor creating trust for payment 
of debt —Trustees having been discharged, property 
ve-vesting in debtor—Appointment of new trustees 
by debtor, subsequently during pendency of some 
litigation, whether transfer within meaning of 





s, 52. 
Where a debtor creates a valid trust in liquidation 


‘ of his debts and divests himself of the property which 


vests in the trustees nnd the trustees are subsequent- 
ly discharged and the property re-vests in the debtor 
and during the pendency of certain litigation the 
debtor appoints new trustees andtransfers the trust 


: property to them, he cannot be said to have “trans- 


ferred or otherwise dealt with” the trust property 
within the meaning of s. 52 of the Transfer of Property 
Act, by appointment of new trustees. Unders 75ofthe 


- Trusts Act the appointment of the trustees must date 


back to the time of the execution of thedeed of trust. 
MaTINUZZAMAN V, HUNTER Oudh 155 


s. 53 ~—Applicability — Defrauding one 
creditor — Appitcabilit: of  section~—Tests of 
applicability — Sut by trustee for declaration 
that property is not liable tobe sold in execution 
having beentransferred in trus: by zudgment-debtor 
—Attaching creditor, if can content that transfer 
was fraudulent. 

Though the purpose of s. 53, Transf-rof Property 
Act, is to protect all creditors, the fact that there 
is only one creditor and not more, is no reason to 
excludethe application of the section, if itis clear 
that the transfer is fraudulent and made for the pur- 
pose of defeating or delaying him. 

But the test to be ‘applied to cases under this 
section is whether the purpose of the transfer is to 
prefer one ereditor tothe other, or whether the pur- 





poseis to prefer the transferor himself. 


fection 53 is not intended to apply to a tiansfer by 
‘which one creditor is -preferred to another. Itis 
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intended toapply to transfers where the transferor 
prefers himself to his creditors, where the transac- 
tion is a sham and bogus transaction. ; 
Where the judgment-debtor transfers his property 
in trust to the trustee who brings a guit fora 
declaration that property which is the subject of a 
charge by a consent decree cannot be sold ift exe- 
cution of that decree because it is trust propeet 
and not the property of the judgment-debtor; it is 
open tothe attaching ereditor to plead in defence 
that the transfer is in fratid of creditoz NARAINDAS 
PIRUMAL v. BHOJRAJ PREMOHAND Sind 888 


-8 53—Fact that amount of debt has to be 
„ascertained by Court under Qudh Laws Act (XVIII 
of 1878), whether affects nature of transfer ih 
favour of wife. age 

The mere fact that in a particular caseiunder the 
Oudh Laws Act, theamount of the debt payable by 
the debtor has to be ascertained by the Court can- 
not take the case out of the category of _a debt or 
the person from whom the debt is payable out of the 
category of a debtorand hence this circumstance does 
not at all affect the nature of the transfer made in 
favour of wife in lieu of her dower debt. Ram Ratan 
LALL v, AKuTARI PEGAM Oudh 181 

s. 53—Suit by creditor to impeach transfer 
by debtor as fraudulent — Debtor subsequently 
adjudged insolvent—Receiver is necessary party to 
suit or appeal from decree in such suit. 

In a suit by a creditor brought to impeach a trans- 
fer made by the debtor as fraudulent, under s. 53, 
Transfer of Property Act, or in an appeal from a 
decree passed in guch a suit, the Receiver, where the 
debtor is adjudged insolvent subsequently, is ageces- 
SAN party and when the Receiver is not made a party, 
such a suit or appeal is incompetent. Din MOHAMMAD 
v. Watart BEGUM Lah. 655 


s. 53 —Transfer in favour of wife in lieu 
of dower more than two yearsof adjudication as 
insolvent of husband—Wife mortgaging, property— 
In execution of mortgage decree, property pur- 
chased by third person — Transfer in favour of 
wife found fraudulent—Oficial Receiver seeking 
to avoid transfer—Transfer held not void but 
poidable and could be set aside subject to purchaser's 
rights— Transfer in favour of purchaser held 
could not be set aside. i 
Certain properties were transferred by a Muham- 

madan to his wife in lieu of her dower but more 

than two years before he was adjudicated as an in- 
solvent, the wife mortgaged the proparties and in 
execution of the mortgage decree the property was 
purchased by third person. The transfer in favour 
of the wife was found to be fraudulent and the 

Official Receiver applied to avoid the transfer : 

Held, that the transfer was not void but only void- 
able and was liable to be set aside under s. 53, 
Transfer of Property Act, but only without impair- 
ing the rights ofa bona fide transferee for valuable 
consideration. Asthe rights of the purchaser at exe- 
cution of the mortgage decree had. come into exist- 
ence before the application was made by the Receiver 
for avoiding the transfer, sale in his favour must 
stand. BASHARAT ALI Sagay v, Ram RagTAN 








Lah, 301 

s. 53 — Transferee, whether bona fide is 

question of fact—Transfer, object of ewhich is to 

prefer one creditor to another 18 not toidable even 

if made with intent to delay o? defeat anticipated 

suit by other cred:tor—Transfer to wife in lieu of 
bona fide dower debt. held bona fide. i 

. ‘Phe question whether or nota certainéranafereé is 
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a bona fide transferee for consideration, .is a question 
of faot j 

A tranefer of property even if it is made with the 
intention of defeating an anticipated suit or execution 
æ not voidable under s., 53 of the Transfer of Pro- 
perty Act, merely because its effect or object was to 
prefem one creditor to another. Section 53, contem- 
plajas a transfer which removesthe whole or part of 
thè debtor's property from the creditors aba body to 
the benefit of the debtor. 

Where, therefore, a debtoréransfershis property to 
his wife in-lied of her dower debt actually found to 
be due jo the wife and the other creditor had not 
even brought a euit for hie debt against the debtor 
and there is no proofjthat the debtor has retained 
‚ahy benefitto himself, it cannot be held tbat the 
wife Was not bona fide transferee for consideration. 
Raw Ratan LALL v. AKHTARI BEGAM Oudh 181 
——-— S$. 53-A—Applicability to leases. 

Quere,-~Whether s8.°53-A, Transfer of Property 
Act, applies to leases Must BICKKA & Oo, v. 
NurMo.aymaD Nag. 126 


———— 8, 58-A—Notice~Held on facts that O had 
notice of B's unregistered license and B was not 
trespasser or tort-feasor. 

Though the effect of granting the registered 
lease would be to determine the unregistered “lease”, 
it does not cause it to disappear as though it had 
never been, rendering scis done under it in the past 
and before the grant of the registered ‘“leage" 
unlawful as though done by a trespasser. 

While there was already in existence an un- 
registered license in favour of B, to collect and 
remove Tendu leaves, A granted a registered license 
for thè same purpose to O. Band © worked 
together for many years, this relationship lasting 
beyond the commencement of the unregistered 
lease. C was present in the district over which the 
licenses were granted for sometime. Some disputes 
having arisen over the collections on the adjoining 


lands, B filed. a suit against C. B had done many 


open and widespread acts under his unregistered 
lease in the last collecting season. C instituted a 
suit on hjs registered license for damages for col- 
lecting leaves even after his lease The question 
arose, whether C had notice: 

Held, that C had notice. Section 53-A, Transfer of 
Property Act would operate to prevent A from stop- 
ping or interfering with B's collecting leaves. In 
other words B was entitled to do what he did under 
the terms of the unregistered ‘lease’, In so doing 
he was not trespasser or tort-feasor. MULJI SIOKKA 
& Co. v. NURMOHAMMAD Nag. 126 





whether enough to create valid equitable marigage 

over entire property. < M 

A deposit of sume of the title-deeds relating to a 
property is encugh to create a valid equitable morte 
gage over the entire property, if it was the intention 
of the parties that the mortgage should be in respect 
of the entire property to which the documents of 
title relate. S. Ret. M. Rm. RAMANATHAN CHEITIAR vV. 
DOWLATSINGEE THAKoRE SAHIB LIMBDI Mad. 827 


s. 58 (f)—Oral agreement —Monies advanced 
in pursuance thereof — Subsequent deposit of 
title-deeds creating equitable mortgage — Luter on, 
formal document purporting to be memorandum of 
completed transaction —Such document, if requires 
registration—Oral ertience, to prore depostt of title- 
ticeds—Admissibility. 

Moneys were advanced by one of the parties from 
time to timg, in pursuance of an oral agreement 
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between them snd*subseqoently certain title-deeds 
were deposited creating an equitable mortgage on 
certain property in consideration „of the money 
advanced. Later on, a formal document whioh merely 
purported to be a memorandum of completed trans- 
action of the mortgage and which did not constitute 
the agreement betwe@n the parties in respect to the 
deposit of the title-deeds and was thus simply 
evidence of a fact from which mortgage could be in- 
ferred, was executed : 

Held, that such document did not require registra- 
tion and oral evidence was admissible to prove the 
deposit of title-deeds. S. Ru. M, Ru. Ramanatsdn 
Ci ETTIAR v. DOWLATSINGJEE Tuakors# SANIB, LIMBDI . 

: Mad. 827 

--~—e- 8. 58 (f,—Original mortgage by deposit of 

title-deeds —Sub-mortgage by deposit of title-deeds 
is valid. 

Where the original mortgage has been by deposit 
of title-deeds a sub-mortgage by deposit of title- 
deeds is valid. There is nothing in s. 58, cl. (f), 
Transfer of Property Act, against the validity of an 
equitable sub-mortgage cf a mortgage created by 
deposit of title-deeds, S. Ru M, Rm RAMANATHAN 
OBETTIAR v. DOWLATSINGJEE THAKORE SAHIB, LIMBDI 

: Mad. 827 
8.67—Prohibition of sale by usufructuary 
mortgagee—Principle underlying. 

The essence of a usufructuary mortgage is that the. 
mortgagee looksto the rents and profits for the 


` satisfaction of his advance and inasmuch as no time 


is fixed for payment, there can be no forfeiture, It is 
this forfeiture that gives right to the remedies of 
forclosure and sale and in its absence, the mortgagee 
is not entitled to the remedies that spring out 
of it. Mouan Devi v. Taris Mrapi Kaan Lah. 620 
S. 70—New land added to mortgage security 

by alluvion and taken possession of by mortgagor— 

Held accession to mortgage security and mortgagee 

entitled to same. 

Taking advantage offrequent alluvion and diluvion 
of land, a co-sharer of a touzi dispossessed all his co- 
sharers and possessed allthe reformed land adversely 
to them. Though his title did not extendto the 
whole, he mortgaged the entire mouza but subsequent- 
ly after another diluvion the mouza was again formed 
into thrice as big as the old one actually mortgaged 
and was taken possessionof by the mortgagor and 
recorded as such ın the settlement record.: 

Heid, thatby his possession the mortgagor added 
the reformed land to the mortgage security, and as 
such, the whole of theenlarged area must goto the 
mortgagee as security, Sama Bata DEVI v. Sworana 
Moyzg Dey1 Cal. 867 
—~———8. 108 (c)—Leesee sub-letting to another — 

Original lessor preventing sub-lessse from using 
property before expiry uf sub-lease — Sud-lessee 
required to pay extra amount to secure fresh lease 
from lessor—Sub-lessee, if can sue lessee for 
damoges and recover amount paid in excess, over 
and above other damages, ; 

Section 108 (c), Transfer of Property Act secures to 
the lessee the benetit of an unqualified covenant for 
quiet enjuyment. Where the lessee ofa theatre grants 
a lease thereof to another forex certain period but 
before the expiry of this period the original lessor, 
the proprietor of the theatre who has previously 
served a notice on the lessee, intervenes and prevents 
the sub-lessee from using the theatre and the latter is 
compelled to take a fresh lease frum the propfietor 
on a payment of an additional sum, thereisa breach 
of the implied covenant for quiet enjoyment when the 
sub-lessee’s possession was interrupted by the pro- 


revi 
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prietor of the theatre in assertion of his paramount 
title. The sub-lessee can therefore bring a suit for 
damages against the original lessee and is entitled to 
recover the surplus amount paid by him to secure a 
fresh lease over and above the other damages. 
GAJADHAR Ramonanpra JATIA v. Rampaau Nag, 394 
—ss.111 (g),114-A. Sze Landlord and tenant 
-—S. 117—Bulk of land used for tea cultiva- 
tion and small portion used for tea manufacturing 
—Lease held agricultural and excepted from opera- 
dion of Ch. V. f 

Rearing of tea plants would be an agricultural 
purpose. Where a greater portionof the land leased 
is used for tea cultivation and only a small por- 
tion is occupied by factory for manufacturing? tea 
the lease is agricultural and is excepted from the 
operation of Ch. V, Transfer of Property Act, 
by reason of the provisions of 8. 117 of the said 
Act. Fravat Onanpra YAm v. BENGAL CENTRAL 
Bank, LTD. Cal. 657 


s. 128—Case of gift is different from trust 
—Deed of trust comprising all property of debtor 
author of trust—Trustees, whether liable personally 
for debts of author. | 
The case of a gift is clearly different from that 

of a trust in which the trustees get no benefit for 

themselves, and even if the deed of trust comprises 
all the property of a debtor, the author of the trust, 
the trustees would not be personally liable for any 











t due from the author of the trust. MatinuzzamMan 
si pete ° Oudh 155 
$.130—Part of debt isnot assignable — 





Validity of assignment dependa in India on its 

kag NA BANA. 120—There is no such thing as 

rules of Common Law or equity applicabie to 
ignments. 

Obiter A part of the debt or a part of the chose 
in action is not assignable, It cannot be said thut 
though a transfer cf a part of a debt is not good 
at English Common Law, it is good at equity and 
in Indian Law as there is no such thing in India 
aathe rules of the Common Law or equity.co nomine. 
The rules of the Common Law and the ules of 
equity sre administered in India in the absence of 
express rules, statutory or otherwise, as the iules 
of justice equity, and good conscience. The Indian 
Qourts are bound with regard to assignment by s. 130 
of the Transfer of Property Act, which, is a mixture 
of the rules of law and equity in England. But 
the validity ofthe assignment depends upon its 


compliance with s. 130. BIBI HALIMAN v. BIBI 
UMADATUNNISSA Pat. 37 
Trust—Creation of—Funds held in trust for 


purticular purpose—Purpose failing or coming to 
end—Resulting trust of remaining Junds, if created 
in favour of contributors or their personal repre- 
sentatives—Suit by subscribers for recovery of their 
share— Limitation Act IX of 1503), Art 120, applies 
—Time, when begins to run. . 
Where funds are held in trust for a particular 
purpose, which fails or comes to an end, there 
arises a resulting trust of such funds as remain, in 
favcur of the contributors or, if they are deud, 
their personal representatives. The unexpendet 
balance belungs to the subscribers Tateably, in 
proportion to their subscriptions. The liability _to 
poy iaterest on the part of the subscriber with 
wham the funds are deposited, on the amount re- 
maining with him is not inconsistent with the 
transaction Leing in the nature of a ‘trust. A sult 


by the subscribers of the fund brought to recover g 
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their shares in the fund is governed by Art. 120, 
Limitation Act, and time runs from the date when 
there was a failure of the purpose and the result- 
ing trust thereupon arose. LaksaMAN OgETTIAR v 
Rawasamy CHETTIAR . Mad. 80 
Fraud—Trust for benefit of creditors, if 
fraudulent—Creditor not pariy to deed--Dee%, not 
communicated to him — Property transferred” 6gp 
third person for benefit of creditors generally— 

Creditor held can get his debt out of trust property 

through trustee whois Owner. . 

A trust deed for the benefit of the creditors is 
prima facie not fraudulent within the meaming of 
8. 53, Transfer of Property Act. But if it is a cloak 
for retaining a benefit for th®debtor at the expensa 
of the creditor, it isliableto beset aside the ° 
instance of creditors who are not parties to if. In 
determining the validity of such trust, the deed must 
be considered asa whole. If dt is substantially for 
the benefit of the creditors, a proviso beneficial to the 
debtor, if consistent with the tenor and object of the 
trust, will not render the deed void. e 

A creditor who is not a party to the trust deed and to 
whom the truet has not yet been communicated, can 
avail himself of an act of insolvency on the part of the 
debtor, when he makes a transfer of all or substantially 
of his property to a thirdperson for the benefit of his 
creditors generally. His rights, therefore, will be 
against the trustee us owner of the trust property. 





<. Himansu Kuvar Roy v. Haszn ALI Kuan . Cal, 854 





— Whether fails for want of trustee — Debtor 
creating trust for payment of debts and divesting 
himself of property — Trustees subsequently dis- 
charged and property re-vested in debtor — Debtor 
adjudged insolvent and property vested 'in Receiver . 
— One of creditors, a bank gong in liquidation and 
siquidator bringing suit on mortgages against debtor . 
and Receiver in insolvency—Surt decreed—Subse- 
quent appointment of trustees—Trust held was not 
properly. represented in mortgage suit' and decree 
was nullity against trustees. NA 
It is a well-established principle of equity that, no. 

trust shall fail for want of-atrustee. The same ap- 

pears from the scheme of the ‘I'rusts Act.- 14 is. thus - 
clear that the law of trusts in India also contem- 
plates that no trust should be defeated for want ofa. 
trustee, ; 

A debtor executed a deed of trust of his property 
for the liquidation of his debts and divested himself 
of the property which became vested in the 
trustees. The trustees subsequently ; applied to 
the Court for being discharged and were,so discharg- 
ed, and the property went into the possession of the - 
debtor. Upon an application of one of the creditors 
the debtor was adjudged insolvent and the property 
vested jn the Keceiver in insolvency.’ Une of the 
creditors who held a number of mortgages was a 
bank and it went into liquidation and a liquidator 
wusappointed. The liquidator instituted a suit on 
the mortgages agains: the debtor and the Receiver in 
insolvency aud obtained a morgage decree. ‘Che 
debtor supsequently appointed new traistces : 

Heid, that the equity of redemption in the mort- 
gaged property was not properly represented in the 
mortgage suit and a decree therefore, obtained in 
Mortgage suit was nullity against the trustees. It 
Was incumbent upon the liquidator to see that the 
trust propeity was properly represented. eAlthvugh 
there were no trustees in existence at the time 
when the suit on the mortgages “was brought, buy 
as the Bank itself was a beueticiaiy under the trust, 
the liquidator could have applied to the District | 
curteunder s, 74 of the Trust act for, appointment 
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of naw trfstees and have made them parties to his 
auit to represent the equity of redemption. The 
debtor, allhough the property re-vested in him after 
the discharge of the trustees, could not be said: to be 
aconstructive trustee as such a principle is ap- 
BPlicable only as between the beneficiary and the 
settlor ia whom the property has re-vested and not 
betweén the latter and a third party and cannot 
thgeefore pe availed of by the liquidator who brought 
his mortgage suit as a third party and not aga 
beneficiary under the trust. Moreover, the debtor 
having shown himself hostilé to the trust and being 
adjudged an insolvent was not a proper trustee, 
He did mot therefore properly represent the trust, 
The trust was not represented by Receiver in in- 
solvency. Matinuzzam&n Kuan v. Me, H. HUNTER 
: i Oudh 455 
Trusfs Act of 1882), s. 6—“Transfer” has wider 
meaning than “in Transfer of Property Act andin- 
cludes vesting déclarations, 

Section 6, Trusts Act, contemplates that the author 
of the trust should transfer the trust property. The 
word “traasfer" has been used in a wider sense than 
inthe Transfer of Property Act, which was also 
passed in the same year. It includes not only 
sales, mortgages, leases, gifts, but also vesting 
declaratione. In the case of movable property, the 
ownership of the property ist» be transferred. In the 
cage of immovable property only a declaration is 
necessary. Himansu Kumar Roy Onounnory v. 
Hasem ALI Kuan Cal. 854 


s. 9~-S. 9,%s enabling and not disabling 
provision—Whether in every case where beneficiary 
sets upclaim inconsistent with trust he loses all 
rights under trust, 

Section 9, Trusts Act, is an enabling and not a dis- 
abling provision. It recognizes the possibility of a 
beneficiary desiring to renounce his interest under 
the trust and suggests two modes by which thiscan 
be done. It does not mean that in evary case in 
which a beneficiary sets up a claim which can be 
regarded as inconsistent with the trust, he loses there- 
by all his rights under the trust. The use of the 
word “may” repudiates this argument altogether, 
and is oifly consistent with the section being con- 
strued as anensbling section. Matinuzzaman Kuan 
v. Mr. H. HUNTER Oudk 155 


8, 11—Debtor creating deed of trust for pay- 
ment of debts specified in deed of trust—Creditors. 
not specifiedin deed, whether entitled to be paid by 
A eal Discretion of trustees is restricted by 
s. I1. 

Where a debtor executes a deed of trust for the. 
liquidation of his debts and specifies the names of 
the creditors for whose benefit the trust is e#ecuted 
and debts due to them. The creditors not specified 
in the deed of trust are notentitled to be paid by the 
trustees. The trustees’ discretion is restricted by 
s. 11, Trusts Act, to the manner in which the trust is 
to be executed and therefore the trustees cannot make 
any payments beyond those specified in the deed of 
trust, and it would be a breach of trust on their 
part if they went out of their way to make pay- 
ments to creditors not specified in the deed of 
trust. MATINOZZAMAN Kuan v. Ma. H. HUNTER 

Oudh 155 

s, 11 —Whether under explanation tos. 11 it 

is incumbent on the trustees in every case to pay in- 
terest onVebts bearing interest, 

« The explanation*to s. 11, Trusts Act, no doubt im- 
plies that interest can be paid on debts which bear 
interest. but it cannot “be inferred from the language 

. 
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used that it is incumbent on the trustees in every case 
to pay interest on interest bearing debts. M)reover, 
the sentence “unless a contrary intention be express- 
ed" is very important and shows thit the provision 
contained in the explanation is subject to the terms 
of the deedof trust and where the deed of trust makes 
no provision for payment of any interest on the debts 
specified init, the explanation to s. 11 will not, ig 
any Case, entitle the creditorsto claim interest, 
Matinuzzaman Kuan v. MR. H. HUNTER Oudh 155 
——--—8, 84 —Money paid for inducing trustee to 

defraud trust — Agreement contrary to public 

policy—Money, if can be refunded. ‘ 

There is no difference in the degree of the guilt, 
of a. person who instigates another to commit a 
fraud gfrom which it ie intended they shall both 
benefit and of the person who i3 willing to carry 
out the fraud. 

Where for the purpose of inducing the trustee of 
a public trust of national importance, to defraud 
the: trust, sums of money are paid by a person, if 
cannot be said that the person is not as guilty as 
the trustee. Such an agreement being contrary to 
public policy, the Court will not order a refund of 
money paid under an arrangement which falls with- 
in this category. KoNETI DESIKAOHARI v, PRAYAG 
Dagsr Vaau Mad. 278 
8.90. Sse Oustom (Punjab) 85 
U. P. Agriculturists’ Relief Act (XXVII of 1934), 

S, 2(2)—Person holding proprietary grove but 

neither paying revenue nor rent nor local rate, 
. whether agriculturist. 

The law requires affirmatively that a person 
should be paying a local rate, though it sats a 
limit to that payment. A person who holds pro- 
pristary grove in a certain village but pays neither 
any revenue nor rent, nor any local rate cannot 
be deemed to be an agriculturist within the 
definition of that term in s. 2,U. P. Agriculturists’ 
Relief Act. GoBIND Prasap y. BATULAN All. 395 
————$. 33. Sse Civil Procedure Code, 1908, s. 98 
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U. P. Encumbered Estates Act (XXV of 1934), 
ss. 4, 9 (1)—Notice published in Gazette in accord- 
ance with s. 9 (1), whether meant for all creditors 
whether their names appear in application under 

8. 4 or not. 

The notice prescribed by cl. (1) of s 9 of the 
U. P. Encumbered Estates Act, is a general notice 
given to all persons having claims in respect of 
Private debts, both decreed and undecreed, against 
tha person or the property of the landlord by or on 
whose behalf the applicatioa has been made under 
e. 4 of the Act. There is no warrant for holding 
that this notices in such general terms is meant only 
for the creditors who have not been named in the 
application under s. 4. The notice published in the 
Gazette in accordance with cl. Lof s. 9 is meant 
for all creditors whether their names sppent in 
the application under s. 4ornot. The Act does not 
contemplate any notice being issued to the creditors 
whose names have been mentioned in the applica- 
tion under s. 4, It isonly a copy of the notice 
published in the Gazette which has got to be sent 
to such creditors by registered post as an additional 
precaution. RAMESHvAR DAYAL v. Sago NABAIN 

All. 197 

————s. 9 (1)—Special Judge, whether has power 
to admit or receive written statement filed by 
creditor more than five months after dete of 

publication of notice under a. 9 (1). 

A creditor can have only three months’ time from 
the date of the publication of the notice for filing his 
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written statement and can further be allowed to 


present: hia written statement within -s period of two 
months immediately after the expiry of the former 


‘period’ # he is able to satisfy the Special Judge 


that he had safficient cause for not presenting it 
withi such period. It is not within the power of the 
Special ludge toadmit or recéive any written state- 
fwent which is filed more than five months after 
the. date of the publication of the notics in the 
Gazette as required by cl. (1) of s 9, U. P. Encum- 
bered, Estates Act, Ramzsavar DAYAL v. Saz0 NARAIN 
oe ` All. 197 
——— 88. 14 (4) (b), 15—Claim based on loan 


+ which was subject of decree passed before passing of 


- U. Pi Usurious Loans (Amendment) Act (XXIII 

| of 1934.—Court passing decree not giving effect to 
terms of Usurious Loans Actas it then stood— 
Special Judge, whether can give effect to provisions 
of Usurious Loans Act as amended. 

Where a claim under the Encumbered Estates 
Act is based upon a loan which has been the subject 
of a decree passed before the passing of the U. P. 
Usurious Lonns (Amendment) Act, 1934, and the 
Court passing the decree did not apply the provisions 
of the Usurious Loans Actas it stood at that. time, 
the Special Judge dealing with the claim under s. 14 
(4) (b read with s. 15 of the Encumbered Estates Act 
cannot give retrospective effect to the amended pro- 
visions of the Usurious Loans Act. TAL Barnara 
Sinan v. Totser RAM Oudk 61 
$8, 14 (4) (D), 15—Power of Special Judge 

-to intérfere with findings of Court which passed 

decree, whether taken away by a, 3 (i) Proviso (ii) 

of Usurious Loans Act (X of 1918). . 
` The Special Judge, when acting under s. 14 (4), 
U. P. Encumbered Estates Act and applying the pro- 
visions of the Usurious Loans Act;is by the very 
provisions of s. 14 read with 8. 15 empowered to in- 
terfere with the findings of the Court which passed 
the decree in certain specific circumstances, and 
this power cannot be taken away by the application 
of the Proviso (ii) to s. 3 (%),.Usurious Loang 
Act. Lan Banats SINGH v. TULSHI RAM x 
y i . Oudh 61 


—— 88. 18, 35—Proceedings contemplated by 
88. 18 and 35, if can be stayed by Chief Court 
under inherent powers, on appeal against decision 
of Special Judge. : 

The jurisdiction exercised by the Court of the 
Oollector or of the Bub. Divisional Officer under ss. 18 
and 35 of the U.’ P. Encumbered Estates Act, is 
quite independent of Qivil Courts. These Courts 
are not subordinaté tothe Ohief Court, and there 
ean; therefore, be no question of exercise of any in- 
herent powers ‘of the Ohief Court in staying pro- 
ceedings contemplated by ss. 18 and 35 of the En- 
cumbered Estates Act on an appeal against the 
decree of the Special Judge. Bisnrur SINGH v. 
Mansa Din Oudh 687 
U. P General Clauses Act (| of 1904), s. 6— 
- S. 6, applicability. 

“Section 6 (c\, U. P. General Olauses Act, would 
apply to only those cases “where a different in- 
tention does not appear in the new enactment.” Brsr 

Ana Kuatcon Beaumev, Bent Ram All. 30 

U. P. Municipalities Act (If of 1916), S. 7—Suit 
by plaintiff against Municipality for damages for 
` receiving injuries as result of fallin drain due to 
bad upkeep and bad lighting of road~ Court finding 
that plaintiff fell from culvert constructed by 
owner of house occupied by plaintiff connecting 
house with road—Plaintiff held had no cause of 
getion -against Municipality. : 
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The plaintiff who had brought a suit for damages 
against the Municipality was a tenant of a house 
within the Municipal limits of the town. Imme- 
diately tothe south of that house there was a drain 
belonging to the Municipal Board, and to the south 
of that drain there was a road, also belonging ‘to 
the Municipal Board, The plaintiff alleged that 
the Municipal Board did not keep the road in pro- 
per condition, nor had made proper arrangemests 
for lighting it, and that on a certain night the 
plaintiff fell into the drain because the Municipal 
Board had not errected anything in the' nature of 
a boundary wall or munder between the drain and 
the road and sustaind injuries which nectssitated 
medical treatment and cesgation of his business, 
The trial Court found that the plaixtiff's state-. 
meat that he had fallen into the drain from the road 
was untrue, and that the fact was that he had 


' slipped while he was still on the culvert construct- 


ed by the owner of the plaifitiff's house, over the 
drain which connected the house with the road to 
the south of the drain, and had fallen into the 
drain. The plaintiff had made no menti&n of ‘the 
culvert either in his plaint or in his statement in 
the witness-box': a 
_ Held, thatthe plaintiff had no cause of action 
against the Municipality. The question as to whe- 
ther the road was properly lighted’or not was ir- 
relevant in view of the finding that the plaintiff 
fell down before he ever reached the {road. The 
culvert in question could not be regarded as a “ pub- 
lio street," or even as a“ street,” as defined in the 
U. P. Municipalities Act. RAHIM Baxsa Ù. MUNIOIPAL 
Boarn oF BULANDSHAHR . All,174 
——88. 228 (1) (0), 235—Rules under 5. 235 
—Rr. 3, 10 of Jhansi Municipality— Relevant 
rule dealing with supply of water to‘owners of 
houses is r. 10—Suit by owner of house :for damages 
on ground that he did not receive water during 
certain period —No allegation in plaint as to 
pressure of water during period in question — 
Plaintiff mot having storage cistern—Suit held, 
misconceived, ; 
: The relevant rule of the rules made by the 
Municipal Board of Jhansi under s. 835, U. P, 
Municipalities Act, dealing with supply of water 
to owners and occupiers of houses is r., 10 
and not r. 3. But even if r. 3 applied, what the 
Board is required to do is to lay on water at a 
pressure of 200 feet at the engine house and to main- 
tain such pressure between the hours of 8 to 104. m, 
and 2‘to 6 P.M., and not to guarantees or maintain 
a supply of water in the taps in private houses 
*between the hours imentioned in the rule, When 
there is no allegaton in the plaint us to the pres- 
sure at which the defendant Board laid on water 
during the period in question, and if the plaintiff 
has got no storage cistern as required \by s, 228 (1) 
(c), U. P Municipalities Act and r. 10, a suit by 
the plaintiff, an owner of a house, for damages on 
the ground that he did not receive water during 
certain period ismisconceived. M. Bris! BEHARI Lar 
v MUNICIPAL BOARD OF JHANSI ° ' All, 352 
undue influence—Proof. Sre Contract Act, 1872, 
“5 92 
Upper Burma Land and Revenue Regulation 
(Hl of 1889), s. 53 (2) (xlij—Claims connected 
with collection of land revenue—Jurisdiciion of 
Civil Court—- Failure to pay Thathamed@a revenue 
Bullocks of defaulter attachgd—~Andther person 
claiming bullocks as his own—Civil Court, if cam 
investigate. | 
There is nothing inherently unjust or contrary to 


g f 
5 thee se Sig he 


Lo. 
» Ai 


Upper Burma Land and'Revenpe Regulation 
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the principles of natural justice in s. 53 (2) (xii) of 
the Upper Burma Land and Revenue Regulation. 
This section does not bar the subject from all his 
e remedies. It is not confined to questions as between 
the tax-payer and the revenue collecting authori- 
ties, It cannot be said that the Oivil Court's 
jusisdiction is barred only in cases as between the 
efaulter or the tax-payer and the revenue collect- 
ing authorities. The jurisdiction of the Courts is 
barred in connection with all claims connected with 
or arising* out of the collection of revenue. 
Thathameda is revenue; and where the bullocks 
were Attached in connection with the collection of 
this revenue but theg are claimed by another person 
. ‘as his own, the jurisdiction of the Civil Courts is 
bared and the Civil Courts are unable to investi- 
gate this cPaim, KoC+reix v. SRORETARY oF STATE. 
Rang. 590 

Usurlous Loans Act (X of 1918), s. 3 (l) Proviso 
(I). See U.P, Encumbered Estates Act, 1934, 
a. 14,4 (6) | 61 


Waljib-ul-arz— Entries in—Value of—Absence of 
instances, if material— Onus. 

These provisions of village wajib-ul-are carry a 
presumption of correctness under s. 44, Punjab 
Land Revenue Act, unless the entry was dictated 
by interested person and was false, the mere fact 
that no instances are given in support of the 
wajib-ul-arg is not material. When it was not the 
practice to give any instances in the wajib-ul-arz, 
an entry in the village wajib-ul-are even when 
it is not corroborated by instances is a strong 
piece of evidence and is sufficient to shift the 
onus’ to the opposite side. An entry in the wajib- 
ul-are is of even greater authority than that in 
a riwaj-i-am,as the wajib-ul-arz is a part of the 
revenue record and is drawn up with special 
reference to each village. The fact that the entry 
in the wajib-ul-arz was not repeated in the records 
of the later settlements will not be of any signifi- 
cance as entries relating to custom in the village 
abadi are no longer made in the wajib-ul-are. RATI 
RAM v. Sgera Ram Lah, 436 


Whipping Act (IV of 1909), ss. 3, 4—Offender 
under 3. 280, Penal Code (Act XLV of 160), if 
can be sentenced to whipping in addition to 
punishment of imprisonment or fine. 

A comparison of ss. 3 and 4 of the Whipping 
Act, makes it clear that in regard to the offences 
mentioned in s. 3 the intention of the Legislature 
was that whipping should be inflicted, if at all, 
in lieu of any punishment to which the offender may 
be liable under the Penal Code. $ 
- Theft under s. 380, Penal Code, is included in 
the offences mentioned in s. 3, Therefore, an 
offender under 8. 380, Penal Code, can be sentenced 
to whipping but only in lieu of and not in addition 
to the punishment of imprisonmentor fine to which 
he is liable under the Code. Su1v NARAIN v. EMPEROR 


Oudh 79 (b) 

Will—Consiructfon— Residuary clause in will 
executed by testatrix providing that rest of her 
estate was to be divided equally between her 


brothers -or® sisters or their immediate heire and 
between her husband's nephews and nieces 
(immediate heirs) —Held, that word ‘immediate 
heirs’ tf latter portion of clause indicated that 
only nieces and nephews of testatriz's husband 
ewere to take share and not his grand-nephews 
and grand-nieces. 

Mon the face ofa will the testator or testatrix 
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has omitted certain words, and those words can be 
collected without reasonable doubt from the context 
and are necessary to effectuate thè intention, they 
can be supplied as a matter of construction, 
Where, however, the words are perfectly plain and 
unambiguous additjonal words cannot be added to 
cut down their plain meaning. é 

A teatatrix executed a will in which a residuary 
clause was in the following words: “The rest 
of my estate to bedivided equally between my 
brothers and sisters or their immediate heirs 
including my sister B's family, and between my 
husband M's nieces and nephews (immediate heirs”). 
The question arosa as to whether the grand 
nephews and grand nieces of the testatrix’s hus- 
bant or his nephews and nieces who eurvived the 
testatrix were entitled to succeed in accordance 
with the latter portion of the residuary clause. The 
appellants who were the grand-nephews and grand- 
nieces of the testatrix's husband, contended that 
the words “immediate heirs” were to be construed 
as if they were “or immediate heirs” and that they 
were entitled to a share: 

Held, that there was no sufficient ground or 
context from which the omitted words could be 
supplied, and no sufficient reason for thinking that 
the addition ofthe suggested words would carry 
out the intention of the testatrix as expressed in 
the will. The words ‘immediate heirs” could not 
be construed as indicating an intention that the 
children cf the nephews and nieces of the testatrix’s 
husband were to beentitledto share. The half of 
the residuary estate of the testatrix was, therefore, 
divisible only between the nephews and nieces of 
testatrix's husband and his grand-nieces and grand- 


nephews took no interest under the will, Dame 
Diana MEREDITH yv. Dame ELIZABETH MAGDALENE 
MBREDITH PC 346 





Construction — Will empowering testator's 
wife to enjoy use and income of whole estate during 
her life andto dispose of one-third in favour of 
any one at time of her death—Remaining two- 
thirds directed to be divided equally among brothers 
and sisters of testator — Share of anyone pre- 
deceasing widow to go to hisor her tssues—~-On 
testator’s death but before death of widow one sister 
dying unmarried—On widow's death, representatiree 
of deceused sister, held entitled to her share. 

If there is an absolute gift to a legatee inthe first 
instance, and trusts are engrafted or imposed on that 
absolute interest which fail, either from lapse or 
invalidity or any other reason, then the absolute gift 
takes effect so far ag the trusts have failed to the 
exclusion of the residuary legatee or next-of-kinas the 
case may be. . 

Under his will the testator appointed his wife and 
his nephew, to be his trustees and executors, and he 
thereby gave all his property, both real and personal, 
to his trustees upon the trusts set out therein. 
Under these trusts, after payment of debts, ete., the 
widow enjoyed the use of the testator's household 
furniture and effects and house and buildings, and 
the free income of the estate during her life. The 
will proceeded:—“And as to the whole of my property 
remaining at the death of my wife, I hereby direct and 
empower my said wife to dispose of any undivided 
third share or interest in same by will to any person 
or persons and in any mannershe may wish in as 
full and ample a manner as I myself could now dig- 
pose of such third share or interest and I direct my 
surviving trusteeto sell and realise all of my eaid 
property remaining at the death of my wife and to 
apply the third of the proceeda in terms of the will 
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of my said wife and to divide the remaining two- doing the finalact. An absolute estate so conferred. 


thirds equally amongst rll my brothers and sisters 
now livingnd if any of them shall have pre-deceased 
my wife, then to the child or children of such brother 
or sister shall be’ given the share such brother or 
sister weuld have received, if aljve” On the death 
of ghe widcw, who was predecease by the testator's 
sister M who had survived the testator and died un- 
marrid and without issue, the period of distribution 
of the two-thirds of the residuary estate given to the 
testator’s brothers and sisters arrived, anda question 
arogeasto whether the estate of M was entitled to 
are in the distribution : 
ar ne share vf the residue vested inher on the 
death of the testator, subject to divestiture only in the 
event of her predeceaseof the testator’s widow leav- 
ing a child or children, and such event not having 
occurred, her representative was entitled to her 
share. PrILIP GRAiAM GREENWOOD V. PHILIP GRAHAM 
GLEENWCOD i _ P.C355 
Consiruction—Word malik by itself confers 
absolute estate—Defeasance clause in will—Whether 
there should be gift over—efeasance clause and 
pugnant clause—Listinction. 

Te isa cardinal principle of construction “that 
clear and unambiguous dispositive words are not 
to be controlled or qualified by any general 
expression of intention. | ; 

The word malik by itself in the absence of 
expression of intention to the contrary—and such 
contrary intention must be expressed in clear 
unambiguous terns—wculd confer on the legatee 
absolute. interest. | MAA : 

It ig a misconception that a gift over is sine qua 
non the essence of a defeasance clause. There can 
be a defeasance clause without a gift over. 

The distinction between a defeasance clause and 
a repugnant one is sumetimes a nice one Where 
the intention of the donee or testator is to maintain 
the absolute estate conferred on the donee but he 
adds some restrictions in derogation of the incidents 
of such absolute ownership, the clause is a repugnant 
oneand is,therefore, void. If, however, the intention 
expressed, or to be neceszarily implied, „is to 
extinguish the absolute estate on the happening of 
a contingency and where the effect of the termination 
of the said estate would not be the violation of any 
rule of law the clause is a defeasance clause and 
would operate according to its tenor. 

The exclusion by a subsequent clause of some of 
the heirs or only a class of heirs of the donee or 
legatee who has been given an absolute estate, an 
estate of inheritance, would not make the clause a 
defeasance clause but only a repugnant one, for a 
heritab'e estate must descend according to the 
law of the land or the personal law of the donee or 
legates, asthe case may be, and any provision 
made for excluding some of the heirs-at-law of the 
donee or legatee or a particular class of them would 
be regarded as an attempt by the donor or testator 
to legislate which cannot be permitted. The intention 
to terminate a gift or a bequest mayhe an 
expressed one or may be inferred by necessary 
implication. Where it is an absolute onc an estate 
of inheritance having been conferred on the donee 
nr legatee and the contingency is one which is to 
happen, if at all, the moment the donee cr legatee 
dies end not earlier, that intention would be 
necessarily implied. if at that moment of time the 
donee’s or legatee’s absclute estate is cut down by 
the words used bythe donor or testator to a life- 
astate, for with his death (7. e, of the death of the 
. donee or legatee) ‘all his interest determines, nature 


can only, where there are no express words of 
Conversion into a life estate, be cut down to a life 
estate if the quality of heritability be destroyed and 
that can be done by the exclusion of allthe heirs of 
the donee or legatee then living. Gorak BEHARI, 
MONDAL v. SURADHANI DASSI Cal 705 
—Proof—Lo:t or supposed will—Porol &vi- 
dence—Admissibility—Nature of evidence required, 

Parol evidence of a written will that is lost or 
suppressed is admissible jn evidence. It is true 
that the Court mustexamine with the greatest care 
parol evidence astothe contents of a will the 
execution of which the law surrounds withe such 
precautions, bearing in mind the mischief which 
arise, it is thought thatit isrf difficult matter to. 
destréy or suppressa written will and to provg by 
parol evidence a will more to a person's Bking, but 
if the Oourt besring in mind all the consequences 
and implications of its decree is satisfied upon 
the evidence of one witness that the truth as to 
the contents of a will is before it, it should act 
upon thatevidence. It is desirable thatetheevi- 
dence of that witness should be corroborated, but 
there is no rule of law that it should be corrobo- 
rated. It isnot necessary before a will can-be 
proved by oral evidence that the Court must be 
satisfied that it is proved in its entirety by the 
perfect and complete recollection of a witness or 
by other evidence. If the witness honestly says that 
he cannot remember some of the bequests that 
is no reason why the will should fail as to other 
bequests to which he can speak with recollection. 
Kuopromab Jerampas v, NicztowaL ToromaL 

Sind 255 

Proof of — Evidence of execution > All 

attesting witnesses examined — Non-examination 

of writer, whether makes their evidence unworthy 
of credit, 

Where all the attesting witnesses are examined, 
the mere non-examination of the writer by itself is 
not such a circumstince that one must hold from 
this alone that the story told by the attesting wit- 
nesses is unworthy of credit. Kersto GopaL Nata v. 
Batpya Nata KHAN e Cal. 8 
—— Proof of —Largeand consistent body of 

testimony showing execution of will—Suggestion as 

to circumstances making it improbable that will 
could have been executed—OCorrect line of approach 
in such cases pointed out. 

When a Court is dealing with testamentary cases, 
where there is a large and consistant body of testi- 
mony, evidencing the signing and attestaticn of the 
«will but where itis argued that there are circum- 
stances which raise a suspicion and make it “im- 
probable” that the will coild have been executed, 
the correct line of approach is to see that the 
improbability in order to prevail against such evi- 
dence must be clear and cogent. It must approach 
very nearly to, if if does not altogether constitute, 
an impossibility. Keisto Gopar Nata v. BAIDYA 
Nate Kuan Cal. 8 

Proof of —Motive of testator in making will, 
when there is evidence that will wis executed 
according to law, consideration of. 

There is no presumption either in fact or in law, 
as seems to be too commonly supposed, that’ a will, 
if propounded, must be a forgery. The party who 
applies for probate or for letters of admsinistration 
with a will annexed is no doubt required to prove 
the will, Such proof is usually*furnished by tbe 
evidence of persons in whose presence the will was 
actually executed or who. subscribed their names to 

e 
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the document, that is to say, of pérsons who-saw 
the testator executing it and who put their own 
names tothe document as attesting witnesses In 
e case where such attesting witnesses are produced and 
„they give clear and cogent testimony regarding exe- 
cution, one should require very strong circumstances 
to repel the effect of such testimony. It will not 
eo to talk sirily about circumstances .of suspicion. 
It is no. doubt true that a person who takes it upon 
himself to dispute the genuineness of a will cannot 
be expected to prove a fiegative in many cases. At 
the same time, the difficulty in which, on his own 
seeking, he places himself, will not relieve him of 


the burden—it may be a heavy burden—of displac-. 


ing the positive tefMtimuny on the other side If he 
regis his case on suspicion, the suspicion must be 
a suspicen inherent in the transaction itself which 
is challenged and cannot be a suspicion arising qut 
of a mere conflict of testimony. 

What may bean adequate motive to one man may 
not beso to another, and it could never be a safe 
or sound rule to start speculating as to what might 
have been the motive which impelled the testator 
to make the alleged will provided there is evidence 
and the Court has every right to call for such evi- 
dence and must, in fact, call for it, that the will 
was in point of fact executed as required by law, 
Kersto Gorau NATH. v. Barpya Nata Kuan Cal. 8 
— Proof of—Non-registrution of will, if makes 

execution improbable 

The mere fact that a will is not registered does 
not make it imprcbable, much less impossible, that 





the will was executed. Kezsto Goran Nata v., 


Baroya Nata Kean Cal. 8 

Workmen's Compensation Act (Vil of 1923), 
8. 10 — Words “has been instituted within six 
months” n s3 10, meaning of. 

Obiter.—The word “institute” isan act referable 
to the making or filing formally beforethe appro- 
priate Court a claim for compensation. The words 
“has been instituted within six months” in s. 10, 
Workmen's Compensation Act, do not, therefore, 
mean a claim against the employer or the insti- 
.. tution, of legal proceedings before the Commis- 

“sioner, ABDUL MATIN v. BIDESI RAIWAR Pat,450 
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Workmen's Compensation Act—concld, 


a . 
:———-8. 10 Proviso 3—~Ignorance of law, whether 


“sufficient cause.” < 

Ignorance on the part of the workman of the 
rules or the law, cannot be any reasonable or 
sufficient cause within the meaning of the Act. 
ABDUL MATIN v Brest Raswar © — eat, 450 
—88, 10 (1), 30 (1)—S. 10, if lays.down period 

of limitation regarding proceedings for recovery of 

compensation from Commissioner. 

The word ‘institute’ in s. 10 (1), Workmen's 
Compensation Act, does not refer to the proceedings 
before the Commissioner but only to the workman's 
claim for compensation against the employer. “Con- 
sequently s. 10 cannot be interpretated as laying 
down a period of limitation in respect of proceed- 
ings for the recovery of compensation before the 
Commissioner, BHAGWATI v. G. I. P, RAILWAY 

Nag. 920 

~s. 30 Proviso 1—Compensation awarded to 

one workman more than Rs. 300 andtoanother less 

than Rs. 300—Appeal by employer— Each case 

must be treated as separute in order to decide whe- 
ther appeal lies. 

Where compensation is awarded to two work- 
men, to one of whom it is more than Rs. 300 
and to the other less than Rs, 300 and the 
employer appeals against such award, the Court 
must treat each of these cases as separate cases 
although they may be the subject-matter of one 
appeal. The words of the Proviso to s. 30, Work- 
men's Compensation Act cannot be construed as 
entitling the employer to appeal where the total 
amount in the appeal involves a sum of more than 
Rs. 300. Hence, the appeal, so far as the workman 
who is awarded compensatiun less than Rs, 300 is 
concerned, does not lieto the High Court ABDUL 
MATIN v. BIDESI RAJWAR Pat. 450 
—~-——-s. 30 (1)—Claim disallowed in fuli— 

Appeal lies. 

Where the claim has been disallowed in full, the 
claimant is entitled to appeal under s. 30 (1) (a) 
Workmen's Compensation Act, and it cannot be dia- 
puted that the appeal involves a substantial ques- 
tion of law. Buaawarr v. G. I. P. RAILWAY 

Nag. 920 
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ADDITIONAL COUNTS IN MAN-SLAUGHTER INDICTMENT 


-. Iè has glways been the practice on charges 
of murder not to add any other counts tô 
the indictment. A. T. Lawrence, J., deli- 
Yering the judgment of the Court of Cri- 
minal Appeal, in R. v. Jones (1918), 13 
Cr. App. Rep. 86, in which the appellant 
was charged on an indictment containing 
gwo counts, one of murder and one of 
robbery with violence, said: “The Court 
thinks that in cases of murder the indict- 
ment ought not .to contain counts of this 
kind. A trial for murder is too serious 
and complicated to have such counts in- 
serted, and such was not the intention of 
the Indictments Act, 1915. The proper 
course is to have a second indictment in 
such a case and then, if the prisoner is 
acquitted of murder, or is convicted and 


the conviction quashed, he can be tried on: 


the second indictment.” The peculiar 
result of this case, that the appellant had 
been sentenced to death and to ten years’ 
penal gervitude, was corrected and the 
sentence of penal servitude was quashed, 
the appeal against the murder conviction 
being dismissed. 


man who was knocked down and killed 
by his motor-lorry, and also, in a separate 
count, with driving the lorry in a manner 
dangerous to the public, contrary tos. 11 
of the Road Traffic Act, 1930. “If the two 
charges are made,” said Lord Hewart, O, J., 
in delivering the judgment of the Court, 
“the proper practice, in our view, is that 
there should be two separate indictments, 
and if that course is followed the confusion 
which .may conceivably have arisen here 
will be avoided.” (See also R, v. Carr, 24 
Or. App. Rep. 199.) 

“The Court of Oriminal Appeal has now, 
in R. v. Large (83 Sor J. 155), laid down 
as a matter of general principle, that no 
other count at all should in future be added 
to an indictment for manslaughter. The . 
case for the Crown had been that the 
appellant, who was a woman of good 
character and usually good tempered, had 
lost her temper as a result of the dirty 
habits of a child who was in her custody 
and control, and inflicted a wound on thé 
child from which he-died: The indictment: 
contained two counts, the first charging 


A wider principle was laid down by her with manslaughter of the child, and 


Avory, J., in Surrey Justices; ex parte 
Witherick [1932] 1 K. B. 450, at p. 452, 
where he said: “Ib is an elementarye 
principle that an information must not 
charge offences in the alternative, singe the 
defendant cannot then know with precision 
with what he is charged and of what he 
is convicted and may be prevented on a 
future occasion from pleading autrefois 
convict.” Thijs principle is usually invoked 
to quash an indictment where one count 
charges two separate offences in the altern- 
ative. ° 

“It has been clearly held that a charge 
óf dangerous driving contrary to s. 11 (1) 
of the Read Traffic Act, 1930, should not 
be made a count in an indictment charging 
manslaughter. In R. v. Stringer [1933] 1 
K.B.7 05»the appellant was charged in the 
Same indictment with manslaughter of a 
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the second with an offence under s. 1 (1) 
7 the Children and Young Persons Act, 

33. 

That sub-section provides: “If any 
person who has attained the age of sixteen 
years and has the custody, charge or care 
of any child ... wilfully assaults, ill-treats, 
neglects or exposes him... in a manner 
likely to cause him unnecessary suffering 
or injury to health... that person shall 
be guilty cf a misdemeanour......... . 

By sub-s. (4): “Upon the trial of any 
person who has attained the age of sixteen 
years and is indicted for infanticide or 
for the manslaughter ‘of a child..,...of 
whom he had the custody, charge or care, 
it shall be lawful for the jury, if they are 
Satisfied that he is guilty of an offence 
under this section to’find him guilty of that 
offence:” 


es j 


.. In R.v. Large (above) the" appellant had 
been found guilty of manslaughter and 
sentenced to twelve months’ imprisonment, 
The inclusion of the count under the 
Children and Young Peysons Act, 1933, 
was trather remarkable in view of s. l (4) 
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a person charged with manslaughter is 
acquitted he cannot subsequently plead 


autrefois acquit to a charge of dangerous 
driving : R. v. Stringer (above). ' e 


. ° 3 


Ono the other hand, there are caseg in 


of that Act, and. the. -Gourt.-of--Griminal—Wich ih bas been. held_that_a..verdict gf 


Appeal utilised its powers under s. 5 (2) 
of the Criminal Appeal Act, 1907, of. 


substituting’ for the verdict found by the” 


jury, ‘a-verdict of guilty of an offence under 
8.1 (1) of the 1933 Act, a verdict which 
the jury could have found in accordance 
with.s. 1 (4) of that Act, even if an addi- 
tional count had not been included in the 
indictment. 

“The Oourt thought itright to add that the 
case illustrated the difficulty which arose 
from an unnecessary multiplication of 
counts in an indictment for manslaughter, 
and then laid down the rule of practice that 
no other count should be added to an 
indictment for manslaughter. 
Since the decision of the House of Lords 
in.Andrews v. Director of Public Prosecu- 
tións [1937] A. O. 576, it has been clear 
law that aman might be guilty of driving 
at aspeed orin a manner dangerous to the 
public, contraiy tos. 11 of the Road Traffic 
Act, 1930, and yet not guilty cf that reckless 
disregard for the life and safety of others 
which would amount to manslaughter. In 
other words, a person guilty of manslaugh- 
ter, in the course, of driving a car, would 
obviously be guilty also of an offence under 
8. 11. of the Road Traffic Act, 1930, but a 
person guilty under that section would not 
necessarily be guilty of manslaughter. . If 


manslaughter was correctly returned’ wher8 


‘there has been merely a breach of a statu- 
story ‘prohibition. In R. v. Senior [1899] 


10. B. 283, a conviction of manslayghter 
was upheld where the appellant had 


“neglected a child in a faanner likely to. . 


cause injury to its healih contrary tos. 1 
of the Prevention of Oruelty to Uhildren 
Act, 1894, s. 1. In the course of his sum- 
ing up to the jury Wills, J., said : “If he 
has done anything which is expressly for- 
bidden by statute and by so doihg has 
caused or accelerated the child’s death he 
would be guilty of manslaughter, no 
matter what his motive or state of mind.” 
Lord Russell of Killowen, O. J., held that 
that direction was substantially right. In 
Reg v. Kempson, 28 L. J. News. 477, a 
person was convicted of manslaughter of 
a person who died as a result of eating 
unsound meat sold by the prisoner. 


iJ 

The framing of separate indictments 
might therefore avoid confusion ‘in some 
cases, as the Court observed in R, v. Stringer 
(above), although in others there might be 
no justification for any confusion at all. 
On general principles, however, ‘it would 
appear clearly right that a serious charge 
such as manslaughter should be considered 
separately from any other and lesser: 
charges,—The Solicitors’ Journal. 
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IMPERIAL ACTS. 


h ACT No. Vil of 1939 
THE INDIAN INCOME-TAX (AMENDMENT) 
aaa VES CT, 1939. s l 
“Received the assent of ‘the Governor-General on the. 


Lith Fèbruari; 1939, and is published in the Gazette of 
India, Patt 1V, dated the 25th February, 1939. 


An Act further ‘to.amend the Indian - 


Income Taz ‘Act, 1922, 

-Whercas “ib is expedient further to amend 
the Indian Income Tax Act, 1922, for the 
purpose hereinafter appearing; It is hereby. 
erected as follows: . 

Ise Short title and commencement. 

(1) This Act may be called the Indian 
Income Tax (Amendment) Act, 1939. 

_ (2) This section and. Part I shall come 
into force on such date as the Gentral 


< Government may, by notification in the. 


official Gazette appoint, and Part II shall 
come «into force on such subsequent date, 
not later than two years from, the date 
appointed for the coming into force of 
Part I, as the Central Government may, in. 
like manner, appoint: : ; 
Provided that sub-cls. (tit) and (iv) of 
clause (b) of s. 11 shall not take effect, 
earlier than the lst day of April; 1940. `` 


- PARTI. 
2. Amendment of section 2, Aq XI of: 
1922. . A || 
In section 2 of the Indi&n Income Tax: 
Act, 1922 (hereinafter referred to as the. 
said Act),— ' ` 
- (a) in clause (3), before the word “AgBigm 


193%, , a 


"tant" in both places where it 
| occurs, the word “Appellate” shall 
be inserted; 

(b) after clause (6) the following clause 

wed all be inserted, namely:— 

(6A) ‘dividend’ includes— 

e(a) any distribution by a company 

e | of accumulated profits,” whether 
capitalised or not, if such dis- 
tribution extails the release by 
the company to its shareholders 

+ of all or any part of the assets 
of the company: ; 

(b) ny distribution by a company of 
edebentures or debenture-stock, 
to the extent to which the com- 
Pany pdssesses accumulated pro: 
fits, whether capitalised or not; 

(c),any distribution -made to the 
shareholders of a company out 
of accumulated profits of the 
Company on the liquidation of the 
company: 

Provided that only the accumulated 
profits so distributed which 
arose during the six previous 
years of the company preced- 
ing the date of liquidation shall 

‘ be so included: and 

(d) any distribution by a company on 
the reduction of its capital to 
the extent to which the com- 
pany possesses accumulated proe 
fits which arose after the end 
of the previous year ending next 
before the Ist day of April, 1933, 

e whether such accumulated prc- 
aH have been capitalised or 
not: 

Provided that ‘dividend’ does not 
include a distribution in respect 
of any share issued for full cash 
consideration which is not en- 


titled in the event of liquidation ° 


to participate in the surplus 
assets, which such distribution is 
made in accordance with sub- 
clause (e) or (d). 
Ezplanation.—The words ‘accumulate 
ed profits’, wherever they occur 
in this clause, shall not include 
‘capital profit’.”; 
(0) existing clause (6A) shall be re- 
numbered as clause (6B) and, in 
that clause, as so re-numbered, 
for the words and figures “the . 
Indian Gontract Act, 1872" the 
words and figures “the Indian 
Partnership Act, 1932:” shall bg 
substituted, and .the following 
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words shall be added, namely:— 

“provided that the expression ‘part- 
ner’ includes any person who 
being a minor has been admitted 
to the benefits cf partnership;";. 

(d) after claust (6B), as so re-numbered, 
the following clauses shall Be 
inserted, namely:— 

(60) ‘income’ includes anything in- 
cluded in ‘dividend’ as defined.in 
clause (6A) and anything which 
under Haplanation 2 to sub-sec- 
tion (1) of section 7 is a profit re- 
ceived in lieu of salary for the 
purposes of that sub-section and 
any sum deemed to be profits under 
the second proviso to clause (vit) 
of ‘sub-section (2) of section 10 
and the profits of any business of 
insurance carried on by a mutual 
insurance company computed in 
accordance with Rule 9 in the 
Schedule; 

‘Inspecting Assistant Commis- 
sioner’ means a person appointed 
to be an Inspecting Assistant 
Commissioner of Income-tax under 
section :;" 

(e) in clause :9), after the word “family”, 
the words “anda local authority” 
shall be inserted; 

(f) in clause (11),— 

(i) after the word “means” the follow- 
ing words shall be inserted, 
namely:— 

‘in respect of any separate source of 
income, profits and gains”; 

(ii) for the proviso to sub-clause (a) 
the following proviso ‘shail be 
substituted, namely:— 

“Provided that where an assessee has 
once been assessed’ in respect 
of a particular source of in- 
come, profits and gains, he shall 
notin respect of that source 
exercise this option ‘so as to 
vary the meaning of the expres- 
sion ‘previdus year’ as then 
applicable to him except with 
the consent of the Income-tax 
Officer and upon such conditions 
as the Income+tax Officer may 
think fit; or” i 

(iti) after sub-clause (b) the following 
shall be added, snamely:— : 

“or kk 
(e) where a business, profession- or, 
vocation has been newly set - 

up in the financial year preced-._ 

. ing the year for which the 


(6D) 
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and for the words “company, firtg’ and 
other association of individuals” the words 
“company and local authority, and of every 
firm and other association of persons or 
the partners of the firm or members of, 
the association indvidually" shall be sub- 


assessment is to, be made, the 
period from the date of the 
setting up of the business, 

* profession or vocation to the 
3ist day of March next follow 

. ingor to theelast day of the 
6 period determined under sub- 
clause (b', or, if the accounts 

of the assessee are made up to 
some other date than the 3lst 
day of March and the case is 

not one for which a period has 
been determined by the Central 
Board of Revenue under sub- 
clause (b), then, at the option 

of the assessee, the period 
from ‘he date of the setting 

up of the business, profession 

or vocation to such other 

z. date:  . . . 

Provided that when such other date 
doss not fall between he 
setting up. of the business, 
profession or vocation and the 
next following 31st day of 
March, it shall be deemed 
that there is no previous year; 
and i 

when the assessee isa partner ina 
firm, ‘previous year’ in respect 
of his share of the income, 
profits and gains of the firm 
means the previous year as 
determined for the assessment 
of the income, profits and 
gains of the firm ;"; and 

(g) in clause (15), for the words “from 
all sources to which this Act 
applies” the words, brackets and 
figures “referred to in sub-sec- 
tion (1) of section 4" shall be 
substituted, for the word and 
figures “section 16” the words “this 
Act” shall be substituted, and the 
following words shall be added, 
namely :— 

“ ‘total world income’ includes all 
income, profits and gains wher- 
ever aceruing or arising except 
income‘ to which, under the pro- 
visions of sub-section (8) of 

. section 4, this Act doesnot apply; 
and ". 
os Amendment of section 3, Act XI of 
1922. . l 
Ir section 3 of the said Act, the words 
“applicable to the total income of an as- 
sessee” shall be omitted ; for the words 
“all income, profits and gains” the words 
“the total income” shall be substituted, 


stituted. 
4. Amendment of section 4, Act XI 
9, i 


192 
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In section 4 of the paid Act,— 


(a) for sub-sections(1) and (2) the follow- 


ing sub-sections shall bee sub- 
stituted, namely i~ 


“(1) Subject to the provisions* of this’ . 


Act, the total income of any Pre- 
vious year of any persons includes 
all income, pfofits and. gains 
from whatever source derived 
which— 


e 
(a) are received or are deemed to be 


received in British India in such 
year by or on behalf of such per- 
son, or 


(b) if such person is resident in British 


India during such year,— : 


(4) accrue or arise or are desmed to 


accrue or arise to him in British. 
India during such year, or 


(41) accrue or arise to him: without 


British India during such year, 
or 


(iti) having accrued or arisen to him 


without British India before the 
beginning of such year and 
after the lst day of April 1933, 
are brought into or received in 
British India by him duriag such 
year ; or 


(e) if such person is not resident in 


British India during such. year, 
accrue or arise or are deemed to 
accrue or arise to him in British 
India during such year: 


. Provided that there shall not be includ- 


ed in any assessment for the year 
ending on the 31st day of March, 
1940, both the amount of the in- 
come, profits and gains referred to 
in sub-clause (it) of clause (b) and 
the amount of the income, profits 
and gains referred to ‘in sub- 
clause (iii) of clause (b) but only the 
greater of these two amounts ; 


Provided further that, in thé case of a — 


person not ordinarily resident in 
British India, income, prefits and 
gains which accrue or arise.to him 
without British India shall not 
be so included unless they are 
derived from a business , tontrolled 


1939: : 


“in or a professibn or vocation set 
up in India or unless they are 


‘brought into or - received in 
British India by him during such 
Year: 


°. Provided further that if in any year the 


+ 


+ amount of income accruing or 


e° arising without British India ex- 


ceeds the amount brought into 
British India jin that year, there 
shall not be included in the assess- 
e ment of the income of that year 
so much of such excess as does 
- wot exceed four thousand five hun- 


- © dred rupees. 6 


Explanation 1.—Income, profits and, 
gains accsuing or arising without 
British India shall not be deemed 

tO be received in or brought into 
British India within the meaning 
of this sub section by reason only 
of the fact that they are taken 
into account in a balance-sheet 
prepared in British India. 


Explanation 2.—Income which would 
be chargeable -under the head 
‘Salaries’ if payable in British 

| India and not being pension 

° payable without India shall be 
deemed to accrue or arise .in 
British India wherever paid if it is 
earned in British India, 


‘Explanation 8.—A. dividend paid with- 


out British India shall be deemed 
to be income accruing and arising 

gin British India to the extent to 
which it has been paid out of 
Profitssubjected to income-tax in 
British India, 


(2) For the purposes of sub-section (J), 

: where a husband is not resident 

in British India, remittances re- 

ceived by his wife resident in 

British India out of any part of 

his income which is not intluded 

in his total income shall be deemed 

to be income accruing in British 

.. _ India to the wife.”, 

(b) in sub-section (3),— f 

(i) for She words “This Act shall not 

apply to the following classes 

of income” the words “Any ine 

“come, profits or gains falling 

within the following classes shall 

* not be included in the total 

* incqme of the person recéiving 
them” shall be substituted ; 

(ii) after clause (i) the following 


.— * Clauss shall be- inserted, 
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namely :— 

“(ia) Any income derived from busi- 
ness carried on on behalf of a 
religious or charitaþle institution 
when the income is spplied 
solely to the purposes of the in 
stitution and— 

(a) the business is carried on in the 
course of the carrying out of 
a primary purpose of the in- 
stitution, or ; 

(b) the work in connection with the 
business is mainly carried on 
by beneficiaries of the institu- 
tion.” ; 


(iii) to clause (iii) the following words 


shall be added, namely :— 

“except income from a trade or 
business carried on by the 
authority so far as that income 
is not income arising from the 
supply of a commodity or 
service within its own jurisdic- 
tional area”; i 

(iv) in clause (iv), for the figures 

: “1897” the figures “1925” shall be 
substituted: 

(v) clause (v) shall be omitted : 

(vt) to the last paragraph the following 
words shall be added, namely :— 

“ but nothing contained in clause (i), 
clause (ia) or clause (iz) shall 
Operate to exempt from the 
provisions of this Act that part 
of the income of a private re- 
ligious trust which does not 
enure for the benefit of the 

. public”. 
5. Insertion of new sections 4A and 4B 


in Act KI of 1922. 


After section 4 of the said Act and in 


Chapter I the following sections shall be 
inserted, namely :— 


“4A, Residence in British India. 
For the purposes of this Act— 


(a) any individual is resident in British 


India in any year if he— 


(i) is in British India in that year for ` 


a period amounting in all to one 
hundred and eighty-two days or 
more: or 


(ii) maintains or has maintained fort- 


him a dwelling place in Britjsh 
India for a‘period or periods 
amounting in all to one hundred 
and eighty-two days or more in 
that year, and is in British 
India for any time in that year; 


or 
(Gi) having.within the four years 


preceding that year been in 
British India for a period of 
or for pericds amounting in all 
to three bundred and sixty-five 
e days or more, is in British 
India for any time in that 
° : * year otherwise than on an occa- 

‘ sional or casual visit : 
*(b) a Hindu undivided family, firm or 
other association of persons is 
. Yesident in British India unless 
the control and management of 
its affairs is situated wholly with- 

out British India ; and 
(e) a company is resident io British 
India in any year (a) if the 
control and management of its 
affairs is situated wholly in 
British India in that year or (b) 
if its income arising in British 
India in that year exceeds its 
income arising without British 

India in that year. 
4B. Ordinary residence, 

For the purposes of this Act— 
(a) an individual is ‘not ordinarily re- 
sident’ in British India in any year 


if he has not been resident in | 


British India in nine out of the 
ten years preceding that year or 
if he has not during the seven 
years preceding that year been 
in British India for a period of 
or for periods amounting in all to, 
more than two years; 
(b) a Hindu undivided family is deemed 
“to be ordinarily resident in British 
India if its manager is ordinarily 
resident in British India ; 


(c) a company, firm or other associa», 


tion of persons is ordinarily resi- 
dent in British India if it is resident 
in British India.” 

6. Substitution oF new section for sec» 
tion 5, Act XI of 1922 

For section 5 of the said Act the fol- 
lowing section shall be substituted, 
namely :— 

5, Income-tax authorities. 

(1) There shall be the following classes 
of Income-tax authorities for the purposes 
of this Act, namely :— 

(a) the Central Board of Revenue, 

(b) Commissioners vf Income-tax, 

(e) Assistant Commissioners of Income- 
tax who may be either Appellate 
Assistant Commissioners of Income- 

. tax or Inspecting Assistant Com- 
missioners of Income tax. 

(d) Income: tax Officers, , 
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19 The jengat Government may ap- 
point a Commissioner of Income- 
tax for any area specified in the 
order of appointment, and may 
appoint Commissioners of Income-, 
tax, not more than three in all; 
each to discharge, without refer- 
ence to area, and to the exclusion, 
of any Commissioner appointed 
for any area, the functions of a 
Commissioner in respect of any 
cases or classes of cases assigned 
to him by the Central Beste of 
Revenue. 

(& The Central Government pay ap 
point for any area as many Appel- 
late or Inspeeting Assistant. 
Qommissioners of Income tax and 
Income-tax Officers as it‘ fhinks 


fit. 

(4) Appellate Assistant Commissioners 
of Income-tax shall be under the 
direct control of the Central Board 
of Revenue and sball perform 
their functions in respect of such 
persons or classes of persons and 
of such incomes or classes of ine 
come and in respect of such areas 
as the Central Board of Revenpe 
may direct, and, where two or 
more Appellate Agstatant Commis- 
sioners have been appointed for 
the same area, in accordance with 
any orders which the Central 
Board of Revenue may make for 
the distribution and allocation of 
the work to be performed. e 

(5) Inspecting Assistant Commissioners of 
Income tax and Income-tax Officers 
shall perform their functions in res- 
pect of such persons or classes of 
persons and of such incomes or 

. Classes cf income and in respect of 
‘such areas as the Commissioner of 
Income tax may direct, and, where 
two or more Inspecting Assisiant 
Commissioners of Income tax or 
_Income-tax Officers have been 
appointed for the same area, in 
accordance with any orders which 
the OCommissioner of IJncome-tax 
may make for the distribution 
and allocation of the work to be 
performed. The Comnufissioner 
may, with the previous approval 
of the Central Board of Revenue, 
by general or specia} ordèr . in 
writing, direct that the powers 
conferred on the Income-tax Officer 

and the Appellate Assistant Com 


. 
. 


. 


tadi < ra 


"‘miesioner by or under this Act 
shall, in respect of any specified 
case or class of cases, be exercised 

. ` by the Inspecting Assistant Com- 

` missioner and the Commissioner, 

* respectively, and for the purposes 

' .of any cese in respect of which 

such order applies, references in 

thig Act or tn any rules made 
hereunder to tbe Income-tax 

Officer-and the Appellate Assistant 

Commissigner shall be deemed to 

Be references to- the Inspecting 

Assistant Commissioner and the 

Commissioner, respectively. 

(6) The Centraf Board of Revenue may, 
by notification in the official 
eGazette, empower Oommissioners 
of Income-tax, Appellate or In- 
specting Assistant Commissioners 
of Incometax and Income tax 
Officers to perform such functions 
in respect of such classes of 
persons or such classes of income 
and for such area as may be 
specified in the notification, and 
thereupon the functions s0 

e specified shall cease within the 

. specified area to be performed in 
respect of the specified classes of 
persons or classes of income by 
the other authorities appointed 
under sub-sections (2) and (8). 

(7) Assistant Commissioners of Income- 
tax and Income tax Officers shall, 
*for the purposes of this Act, be 

subordinate to the Commissioner of 

. .. Income tax for the area in which 
they: perform their functions, or 
. where they perform functions 
assigned to them by a Commis- 
sioner of Income-tax appointed 
without reference to area, to that” 
Commissioner, 

(8) All officers and persons employed 
in the execution of this Act shall 
observe and follow the orders, 
instructions and directions of the 

_ Oentral Board of Revenue : 

Provided that no such orders, instruc- 

tions or directions shall be given 
` so AB to interfere with the discre- 

ticn of the Appellate Assistant 

Commissioner in the exercise of his 
„Appellate functions.” 


. 


"7. Amendment of section 6, Act XI of 
19 


E section 6 of the said Act, “for 
glauses «ii, Go) (v) and (ei) the following -; : 
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clauses shall be substituted, namely :— 

- “(itt) Income from property. 

(tv) Profits and gains of business, 
profession or vocation. 

‘ (v) Income from other sources.’ 
: 8. Amendment of section 7 Act xI of 
922, 
In sub-section (1) of section 7 of the said 
Act,— 

(a) the words “received by him” shall be 

` omitted; 

D) for the words “which are paid by or 
on behalf of the Orown” the words 
“which are due to him from, whe- 
ther paid or not, or are paid by or 
on behalf of, the Orewn” shall be 
substituted: 

(c) for the words “by or on behalf of 
any private employer" the follow- 
ing worde shall be substituted, 
namely: 

“any private employer; and forthe pur- 
poses offthis sub-section advances 
by way ofloan or otherwise of 
income chargeable under this 
head shall be deemed to be salary 
due on the date when the advance 
is received : 

Provided that the tax shall not be 
payable in respect of any sum 
which the assessee by the condi- 
tions of his employment is 
required to spend out of his 
remuneration wholly, necessarily 
and exclusively in the Pere". 
formance of his duties :” 

(d) in the existing proviso after ie. 

‘ word “Provided” the word “further”! 

é shall be inserted ; 

(e) after the proviso the following further 
proviso shall be inserted, namely:— 

Provided further that where tax is 

` deductible at the source under 
section 18, the assessee shall not 
be called upon to pay the tax 
himself unless he has received 
the salary without such deduc- 
tion.”; 


and 

(f) the existing Explanation shall be 
numbered Explanation I, and after 
that Explanation, the following 
Explanation shall be added, 

namely 
“Eap jan on 2.—A payment due to or 
received ‘by an assessee from an ! 
employer or former employer or 
from a provident -or other fund 
at or in connection with the 
© ae termination of his employment, 
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* whether or not the employment is 


- then terminated or to be term- head ‘Income from Property 
shall be substituted, and for the 
words “his .business” the word 

“any. business, profession or vocas 
tion carried on by him the profits. 


ingted, is to the extent to which 
it, does not consist of contribu- 
. tions by the assesssee or interest 
on such contrfbutions a profit 


‘Property’ thé words “under the 


4 
; 18110 


ťa” 


a received in lieu of salary for which are assessable to tax” shall: 
the purposes of this sub-section, be substituted ; k < 
Unless the payment ia mada (ii) for clause (tv) the following clause 


solely as compensation for loss . 

of employment and not by way of : 

remuneration for past services: (iv) 
Provided that nothing herein on- 

tained shall render liable to b 

income-tax any payment from & . 

Provident Fund to which the 

Provident Funds Act, 1925, 

applies, or any payment from a 

recognised Provident Fund within 

the meaning of Ohapter IXA if 

such payment is exempted from 

payment of income-tax under the 

provisions of Chapter IXA, or any 

payment from an approved 

superannuation fund within the 

meaning of Chapter IKB made 


shall besubstituted, namely :— 


where the property is subject toa 
mortgage or other capital charge, 


the amount of any interest on * 


such mortgage or chaie; where 
the property is subject to an 
annual charge not being a capital 
charge, the amount ‘of such 
charge; where the property - is 
subject to a ground rent, the 
amount of such ground rent ; and 
where the property has been 
acquired, constructed, repaired, 
renewed or reconstructed with 
borrowed capital, the amount of 
any interest payable on such 
capital: 


oie death Ok S ENG AA tor Provided that no allowance shall be 


jo lieu of or in commutation of 
an annuity, or by way of refund 
of contributions on the death of 
a beneficiary or on his leaving 
7 the employment in connection 
with which the fund is estab- 
lished,” 
9. Amendment of section 8, Act XI of 
1922. i 
In section 8 of the said Act, to the first 
proyiso the following shall be „added, 
namely :— i , ; 
~ “or in respect of any interest payable 
on money borrowed ` for the purpose 
of investment in the securities by 


made in respect of any interest 
or annual charge payable without 
British India and chargeable 
under this Act, not being interest 
on a loan issued for public sub- 
scription before the lət day of 
April 1938, except interest or a 
charge on which tax has been 
paid or from which tax h&s been 
deducted under section 18 orin 
respect of which there is an 
agent for the payee in British 
India who may be assessed under 
section 43 3"; a 


the assessee except interest charge- àe (isi) for clause (vii) the following clause 


able under this Act which is payable shall be subs:ituted, namely:— 
without British India, not being . | 
interest on a loan issued for public “«(yii) in respect of vacancies, that 


subscription before the lst day of 
April, 1938, unless in respect of 
interest which is so chargeable tax 
has been paid or deducted under 
section 18, or unless there is a person 

* dn British India who may be appoint- 
ed an agent under section 43 in 
‘respect of such interest”. 

10., Amendment df section 9, Act XI of 


922. 
ee section 9 of the said Act,— 
“(a) in sub-section (1),— 
(i) for the words*“under the head . 


(To be continued.) -` 


part of the net annual value, 
after deducting the ‘foregoing 
allowances, which is proportional 
to the period during which the 
property is wholly unoccupied 
or, where the property is let out 
in parts, that portior of the net 
annual value, after deducting 
the foregoing allowanceg appro- 
piiate to any vacant part, which 
is proportional fo the period 


during which such part is wholly . 


s . n” . 
unoccupied; ; . 
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. . (iv) the proviso shall be omitted ; E not being interest on a loan 
(b) after sub-section (2) the following issued for public subscription 
Sub-section shall be added, before the lst day of April, 
namely: — 1938, except interest on which 


~e 
P Sai 


t3) Where property is owned by two 
or more persons and their res- 
pective shares are definite and 
ascertainable, such persons shall 
not in respect of such property be 
assessed as an association of per- 
sons, but the share of each such 

- person in the income from the 
property as computed in accord» 

_ ance with this section shall be 
included in his total income.” 


11. Amendment of section 10, Act XI of 


1922 
‘In section 10 of the said Act, 


(a) In sub section (1), 


for the word 
“Business”, where it first occurs, 
the words ‘Profits and gains of 
e business, profession or Vocation” 
ehall be substituted, and for the 
word “business”, in all other places 
where it cecurs throughout the sec- 
tion, the words “business, profes- 
sion or vocation” shall be substitut- 
ede 


. >. (b) in sub-section í 2) — ° 


Bes 


(4) in clause (i), for the words “propor: 

tional part” the words “propor- 

tional annual value of the part” 

a shall be substituted ; : 

(4) in clause (iii), the words ‘where 

the payment of interest thereon 

is, not in any way dependent on 

the earning of profits” shall be 

. omitted ; and to the clause the 

.*following proviso shall be added, 
namely :— 2 


Pa “Provided that rio allowance shall be 


.,** Made under this clause in any 


case for any interest charge: 
able under this Act which is 
e ` payable without British India, 


‘ i813. 2 ; Boy 


tax has been paid or from 
which tax has been deducted 
under section 18 or in respect 
of which there is an agent in 
British India who may be 
assessed under s. 43 or, in the 
‘case of a firm, for any interest 
paid toa partner of the firm ;”; 

(iii) in clause (vi),— | 

(a) for the words “original cost there- 
of to the assessee” the words 
“written down value thereof” 
shall be substituted ; — 

(b) in clause (b) of the proviso, after 
the words “in any year” 
the words and figures “mot 
being a year which ended 
prior tothe Ist day of April, 
1939," shall be inserted ; 

(iv) for clause (vit) the following clause 
shall be substituted, namely :— 

**(yit) ın respect of any machinery 
or plant which has been sold 
or discarded, the amount by 
which the written down value 
of the machinery or plant ex- 
ceeds the amount for which 
the machinery or plant is ac- 
tually sold or its scrap Value : 


-Provided that such amount is actually 


. written off in the books of the 
assesses : oE 

Provided further that: where the 

4 amount fop which any such 

machinery or plant is sold ex- 

ceeds the written down value, 

the excess shall be deemed to 

be profits of the previous year 

“in which the sale took place ;” ; 

(v) clauses (vita), witi) and (viita) shall 

. e renumbered, “respectively, 


i 


mê. 


© 


-s 
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» clause’ (viii), clause (iz) and 
clause (x), and in clause (e) of 
the.proviso to the clause re-nume- 

© bered clause (x), for the word 
“‘pusinesses’ the words “busi- 

_ nesses, professiens or vocations” 


-© ‘stall be substituted ; A 
(vi) after clause (x), as resnumbered 


by this Act, the following clause 
shall be inserted, namely :— 
(et) when the assessee’s accounts.in. 
respect cf any part of his 
business, profession or vocation 
are not kept on the cash basis, 
such sum, in respect of bad 
and doubtful debts, due to the 
assessee in respect of that part 
of his business, profession or 
vocation, and in the case of an 
assesses carrying on a banking 
or money-lending business, such 
sum in respect of loans made 
in the ordinary course of such 
business as the Income-tax 
Officer may estimate to be ir- 


recoverable but not exceeding | 


the amount actually written. 


off as irrecoverable in the books | 


of the asze3sec : 


l Provided that if the amount ultimate- 


“sa + exclusively for 


ly recovered on any such debt 
or loan is greater than the 
difference between the whole 
debt or- loan and the amount. 
so allowed, the excess shall be 
deemed to be a profit of the 
year in which it is recovered, 
and if less, the deficiency shall 
be deemed to be a business 
. expense of that year ;” ; 

(vii) existing clause (iz) shall be re- 
numbered (aii), and in that 
clause, for the brackets and words 
“(not being in the nature of capi- 
tal expenditure) incurred solely 
for the, purpose of earning ‘such 
‘profits or gains” the brackets and 
‘words “(not being in the nature 
of capital expenditure or per- 

` sonal expenses of the assessee) 
laid out or expended wholly and 
the purpose of 

.. such business, profession or vocas 

_. tion’ shall be substituted and 

= “the proviso at the end of that 

2" clause: shall be omitted ; 

) fog sub section (3) the following sub- 

_ sections shall be sahstituted, name- 


I iie al ae E . .. . . 
5 áig) Where any building, machinery, 


i 


a 

-e 7 1410 
plant ot furniture in respect of 
which any allowance is dué under 
clause (iv), clause (v), clause (vi) 
or Clause (giz; of sab section (2) 
is not wholly used for the pure 
poses of the business, profegsion 

_ or‘ vocation, the allowance shgll 
be restricted tothe fair: propor- 
tional part of the amount which 
would be allowable if “such build- 
ing, machinery, plant or furni- 
ture was wholly so used. 


(xii) of sub-section (2) ,shal? be 
deemed to authorise the gllowance 
of any sum paid on account of 
any cess, rate or tax levied on the 
profits or gains of any -bysiness, 
profession or vocation or assessed 
at a proportion of or otherwise 
on the basis ofany such profits 
or gains ; and nothing in clause 
(xii) of sub-section (2) shall be 
deemed to authorises — 

(a) any allowance in respect of a 
payment which is chargeable 
under the head ‘Salaries’ if it 
is payable without British India 
and tax has not been paid 
thereon nor deducted there from 
under section 18 ; or 

(b) any allowance in respect of any 
payment by way of interest, 
salary, commission or remune- 
ration made by a firm to any 
partner of the firm ; or e 

(e) any allowance in respect of a 
payment to a provident or other 
fund established for the bene- 
fit of employees unless the em- 
ployer has made effective 
arrangements to secure that 
tax shall be deducted at source 
irom any payments made 

> from the fund which are tax- 

* . able under the head ‘Salaries’. 

(5) In sub-section (2), ‘paid’ means 
actually paid or incurred: accord- 
ing tothe method of accounting 
upon the basis of which the 
profits or gains are computed 
under this section; ‘plant’ 
. includes vehicles, books, scientific 

' apparatus and surgical equipe 

_ ment purcbased for the purposes 

of the business, , profession or 

- vocation ; and ‘written down 

value’ means— 


- © (ay inthe caseof assets acquired in 


. 


Í (4) Nothing in claase (ix) or clause . 


1939". 


. 


a’ 


the previous” year, the actual 
cost to the assessee; - 


(b) in the case of assets acquired be- 


fore the previous year but 
after thee commencement of 
the Indian Income tax (Amend- 
ment) Act, 1939, the actual 
cost to the assessee -less all 
depreciation allowable to him 
, under this section ; 


l _(e)in the case of assets acquired 


before the commencement of 

* the Indian Income Tax (Amend 

* ment) Act, 1939, the actual cost 
e tothe assessee less for each 
financial year since acquisition 
the amount of depreciation 
applicable to the assets at 


e the rates in force for each 


such year since the lst day 
of April 1922, and at the 
rates in force on the Ist day 
of April, 1922, for each such 
year prior to that date : 


‘ Provided that where the provisions 


of the proviso to sub-section (2) 


of section 26 are applicable, 
the actual cost to the assessee 
referred to in clauses (a), (b) 
and (e) shall be the actual cost 
to the person succeeded in the 
business, profession or vocation: 


Provided further that there shall not 


be so deducted from the actual 
cost any depreciation allowance 
or part of any depreciation allow- 


e ance which was due for a year 


which ended prior to the lst day 
of April 1939, but to which 
full effect was not given owing 
to the absence of profits or 
gains chargeable for that year, 
or owing to the profits. or gains 
so chargeable being less than 
the allowance. ` 


`(6) A trade, professional or similar 


association performing specific 
services for its members for re- 
muneration definitely related to 
those services shall be deemed 
for the purpose of this section 
to carry on business in respect 
of those services, and the profits 
afid gains therefrom shall be 
liable to tax accordingly. 


(7) Notwithstanding anything to the 


.* contrary contained in as. 8, 9, 10, 


12 or 18, the profits and gains of 
any business of insurance and 
the tax payable thereon shall “be 
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compyted in accordance with the 
rules contained in the Schedule 
to this Act.” E 

on Omission of section 11, Act eXI of 


Section 11 of the said Act shall be 
omitted. . 


1 


13. Amendment of section 12, Act XI of . 


1922, 
In setion 12 of the said Act, — . 
(a) in sub-section (1), for the words 


“Other sources” the words “Income - 


from other sources” shall be 
_ ° substituted, and for the words 
“and from every source to which 
this Act applies” the words ‘which 


may be included in his total inf — 


come” shall be substituted ; : 
(b) in sub-section (2, for the words 


7  bemade cn account of any per; 
sonal expenses of the assessee” - 


“ the following shall be substituted, 
namely :— 


made on account of— =. 
(a) any personal expenses of the 

assessee, Or 
(b) any interest chargeable under this 
Act which is payable without 
British India, not being interest 
on a loan issued for public 
subscription before the Ist day 
of April, 1938, or not being 
interest on which tax has been 
paid orfrom which tax has been 

deducted under section 1s, or 
(c) any payment whichis chargeable 
under the head ‘Salaries’, if it is 
payable without British India 
and tax has not been paid there- 
on nor deducted thereform under 

section 18." 
e (c) after sub-section (2) the following 
: sub section shall be added, name- 
(3; Where an assessee lets on hire 
machinery, plant or furniture 
belonging to him, he shall be 
entitled to allowances in accord- 
ance with the provisions of 
‘clauses (iv), (v), (vi) and (vit) of 
subesecticn (2) of section 10." * 
14 Insertion of new section 12-1 in 

ct XI of 1922. 

aie li 12 of the said Act the 
- following section shall be inserted, nathe- 


79a, Managing Agency Commission. 
“Where a managing agent of a 


7 


“provided that no allowance shall =s- 


+ 


Le ath 
“provided that no allowance shall ba. 


ji 


ar ay oars 


company is liable, under an 

`e agreentent made. for adequate 
‘| + consideration to share managing 
agency commission with a third 

e party or parties, the said agent - 
and the said party or parties 
shall file a declaration showing 
the proportion in whic such ` 


commission is shared between . 
them, and on proof to the satis» -- 


faction of the Income-tax Officer 
of the facts contained in such 
‘declaration such agent and each 
such party shall be chargeable 
only on the share to which such 
agènt or party is entitled under: 
the agreement.” 


is. Amendment of section 13, Act XI of 


1922. 
In . 


section 13 of the said Act, the 


figures “11" shall be omitted. 

16. Amendment of section 14, Act XI 
. of 1922. 

For sub-section (2) of section 14 of the 
‘said Act the following sub-section shall be 
.; substituted, namely 





i 


1922 


Ls x of 


n @ The tax hall not be payable by 
. 3 an‘ assessee— 

ie) if a partner of an unregistered ° 
‘firm, in respect of any portion of 
. his share in the profits and: 
. gains of the firm computed in’ 
the manner laid down in. 
clause (b) of sub-section (1) of 
section 16 on which the tax 
has already been paid by the 


rm ; or 
 @) if a member of an asscciation of 
-.persons other than a Hindu. 
undivided family, a company or 
afirm, in respect of any portion 
the amount - which he is 
entitled to receive from the 
association on which the tax has 
already | been paid by the asso- 
ciation.” 


a7 ` Amendment of section 15, Act XI of 


In section 15 of the said Act — 


- (a) in sub-section (2), for the figures 
- ~ 97897” the figures “1925” shall 
be substituted, and for the 
words “by an assessee in respect 
of ‘any sums paid by him t? 
effect an insurance on his owa: 


life or on the life.of his wife,or in =. 


. respect of a contract for a 
deferred annuity on his own 
life oron the life of his wife’ 
the words ‘in respect of any 
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a. 


ki LPC 
. ° . 
sums paid by an assessee to - 
effect an insurance on thè life 

of the assessee or on the life 

of a wife or husband of the 
assessee or, in respect of a 
contract for a deferred annuity. ° 

on the life of the assessee or on 
the life of a wife or husband 

‘of the assesses” shall be subs 

stituted; 

(b) in sub-section (8;, for*the word 
* the words “segond 

-proviso shall be substituted, 
and for the words “one-gixth of 


» the totalincomeof the assesses” 


the following. words hall be 
‘substituted, namely :—~ ' 

“in the case of an individual,’ one- 
sixth of the total income of 
the assessee, or six thdusand 
rupees, whichever is less, and 
in the case cf.a Hindu undi- 
vided family, one-sixth of the 
total income of the assessee, or 
twelve thousand rupees, 
whichever is less,” 


18 Amendment of section 16, Aci XI of 


In ‘section 16 of thesaid Act,— 


- (@) any sums exempted anier 


(a) for sub-sections (1) and '(2) the 
following sub-sections shall be 
substituted, namely :— 


:(1) In computing the total inçome of 


an assessee— 

the 
second proviso to sub-section (1) 
of section 7, the second and 
third provisões to section 4, 
sub-section (2) of section 14 and 
section 14 shall be ineluded; 

(b) when the assessee isa partner of 
a firm, then, whether the firm 
has made a ‘profit or a loss, his 
share (whether a net profit or 
a net loss) shall be taken to be 

ə any salary, interest, commission 

- or other remuneration payable 
tohim by the firm in respect 
of the previous year increased or 
decreased respectively ; by his 
share in the balance 'of the 
profit or loss of thes firm after 
the deduction of any interest, 
salary, commission or other 
remuneration payable to any 
partner in respect of the pre- 
vious year : 

Provided that if hia share 80 compute 
ed is a loss, such loss may be 
set off or carried forward and 


. 


1939 


(ey 


` Provided that for the purposes of this. 
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set off in accordance with the 
provisions of section 24 ; 
all income arising to any person 
by virtue of a settlement or 
disposition < whether revocable 
or not, and whether effected 
before or after the commence- 
ment of the Indian Income Tax 
(Amendment) Act, 1939, from 


assets remaining the property | 


of the settlor or disponer shall 
be deemed to be income of the 
settlor or disponer, and all ine 
come arising to any person by 
Virtue of a revocable transfef of 
“assets shall be deemed to be 
“income of the transferor : 


clause a settlement, disposition 
or transfer shall be deemed to 
be revocable if it contains any 
provision for the  re-transfer 
directly or indirectly of the 
income or assets to the settlor, 
disponer or transferor, or in any 
way gives the settlor, disponer 
or transferor a right to re-assume 


power directly or indirectly over 


the income or assets : 


Provided further that the expression 


‘settlement or disposition’ shall 
for the purposes of this clause 
include any disposition, trust, 


covenant, agreement, or arrange- ` 


ment, and the expression 
‘settlor or disponer’ in relation 
to a settlement or disposition 
shall include any” person by 
whom the settlement or disposi- 
‘tion was made: 


| Provided further that this clause shall . 


not apply to any income arising 
to any person by virtue of a 
settlement or disposition which 
is not revocable for a period 
exceeding six years or during 
the lifetime of the person “and 
from which income the settlor 
or disponer derives no direct 
or indirect benefit but that the 
settlor shall be liable to be 
assessed on the said income as 
and when the power to revoke 
arises to him. 


(2) For the purposes of inclusion in 


a the total inecme of ‘an assessea 


"sany dividend .shall be deemed. 


to be income’ öf” the previons 
year in which it is paid, 
credited or distributed or deemed 


tothave been paid, cregted or 
distributed to him, and shall be 
increased by the amouht of 
income-tax (but ndi suppr-tax) 
payable thereon calculated at 
the rate applicable to the ‘total 
income of a company for the 


financial year in which the, 


dividend is paid, credited or 
distributed or deemed to have 
been paid, credited or distribut- 
ed: 


Provided that when any portion of : 


. the profits and gains of 
i “the company out of which 
such dividend has been paid 
credited or distributed or deemed 
to have been paid, credited or 
distributed was not liable to in- 
come-tax in the hands of the 
company, the income-tax to be 
added under this section shall 
be calculated upon only such 
proportion of the dividend as 
the amount of the profits and 
gains of the company liable to 
income tax bears to the total 
profits and gains of the com- 


; any” ; 
(b) in sub-clause (iv) of clause (a) of 
: subsection (3) after the words 
“by such individual” the words 
“otherwise than for adequate con- 
sideration” shall be inserted ; 
te) in clause (b) of sub-section (3), for 
the words “association of indivi- 
duals” the words “person or asso- 
ciation of persons” sball be sub- 
stituted, the words “consisting of 
such individual and his wife” 
shall be omitted, for the words 
“to the association” the.. words 
“otherwise than for adequate 
consideration to the person or 
association” shall be substituted, 
and to the clause the words “for 
the benefit of his wife or a minor 
child or both” shall be added. 
19. Substitution oa new section for 
section 17, Act XI of 192 
For section 17 of the said Act the follow- 
ing section shall be substituted, namely :— 
“17, Determination of tag payable in cer 
tain special cases. 
(1) Where a person is not resi- 
dent in British India, and is a 
.  ° British subject as defined in 
© *:  gection 17 of the British Nationality 
and Status of Aliens Act, 1914, 
. of-a subject. of. a- State.in India 


ar, 
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or Burmg, the tar,” including 


: - “super tax, payable By him or on 


“his behalf on his total income 
ghall Be an amount bearing to the 
otal amount of the tax including 
+ super-tax which would have been 
payable on his total world income 
had it been his total income 
the same proportion as his total 
. income bears to his total world 
income; and in the case of any 
other non-resident person, the 
income-:tax payable by him or on 
his behalf on his total income 
shall be--at the maximum “rate 
and the super-tax payable there- 
on shall be an amount bearing to 
the total amount of super-tax 


e 
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` person not resident in British 
India shall at the time of pay 
ment deduct income-tax at’ the 
Maximum rate and also supers 
tax at the rate or rates applice . 
able to the estimated income’ 
of the assessee under this 
head.” ; ' ` 


(c) in: the proviso to sub-section (3), - 


after the words “the total income” 
the words “or the total world in- 
come” shall be inserted ande for 
the words “herejn refefred to" 
the words, brackets, figure and 
letter ‘referred to in this sfb- 
section or in sub-section ‘2+B), as- 
the case may be,” shall be sube 
stituted ; ere 


(d) after subsection (8) the following 
sub-section shall be inserted, namely :— 
“(8 A) Any person responsible for 


which would have been payable 
on hig total world income had it 
been his total income the same 


proportion as his total income 
bears to his total world income. 


l (2) Where there is included in the total 


20.. 
of 1922 


income cf any assessee any income 
(including income frcm a share 
in an unregistered firm, if assessed 


as such) exempted from tax by. 


or under the provisicns of this 


Act, the income tax excluding . 


super tax payable by the assessee 
shall be an amount bearing to 
the total amount of the income-tax 
excluding super tax which would 
have been payable cn the total 
income had no part of it been 
exempted the same proportion as 
the unexempted portion of the 
total income bears to the total 
income.” 

Amendment of section 18, Act XI 


In-section 18 of the said Act,— 
(a) in sub-section (2), for the words 


” bead” 


“but not super-tax” the words 
“and super-tax” shall be substitute 
ed, and for the words “at the 
rate applicable to the estimated 
income of the assessee under this 
the words “at a rate 


~_ representing the average of the 


(b) 


rates applicable to the estimated 
total income of the assesses under 
this head” shall be substituted ; 
after sub-section (2-A) the following 
sub-section shall be inserted, 


Je namely :— 
“(2-B) Any person responsible for 


paying any income chargeable 
.. under. ‘the . head ‘Salaries’ to a 


paying to a person not resident 
in British India any interest 
not being ‘interèst on Securities’, 
or any other sum chargeable 
under the ‘provisions of this 
Act, shall, at the time of pay- 
ment, unless he is himself liable 
to pay income tax thereon AB 
an agent, deduct income-tax at 
the maximum rate.” : 


(e) existing sub-sections (3-A), (8-B), 8-0) 


and (8-D) shall be re-numbered, 
respectively, (8-B), (8 C), (8-D) and 


(3 E): 
. (f) in sub-section (3-B), as renumbered 


by this Act, for the words $total 
income", in both places where 
they occur, the words “total world 
income" shall be substituted: 
after the words ‘Interest on 
Securities” the words “or any other 
sum chargeable under this: Act” 
shall be ‘inserted: for the words 
“paying such interest” the words 
‘making such payments” shall be 
substituted: and the words ‘income: 
tax and” shall be omitted ; 


(g) in sub-section (8-C), as renumbered 


this Act, after the words 
“Interest on Securities’ the words 
“or any other sum chargeable 
under this Act” shall be inserted ; 
for the words ‘‘pays to that person 
in any year an amount of such 
interest” the words “makes to that 
person in any ‘year payments” 
shall be substituted ; for the words 
‘paying such interest” the words 
“making ` such payments”. shall 


be substituted; for. the word, 
brackets, figure and letter “sub- 
section (8-A)” the word, brackets, 
figure and letter “sub-section (8-B)” 
shall be substituted; the words 
“income-tax on the total amount 
of such interest at the rate ape 
propriate to such total, and” shall 
be omitted ; and for the words 
“Such total’ the words “the total 
amount of such payments” shall be 
substituted ; 


(h) im sub-sektion (3-D), as renumbered 


y this Act, for the words “total 
mcome” the words “total world 
income” shall be substituted : 


(i) in sub-section (8-E), as renumbered 


by this Act, for the word, brac- 


kets, figure and letter “sube — 


section (3-C)” the word, brackets, 
figure and letter “sub-section ‘$-D)" 
shall be substituted : 


{j} in subessction (5) after the word 


“section” the worde, brackets and 
figures “and any sum by which 
a dividend has been increased 
under sub section (2) of section 16" 
shall be'inserted, after the word 
“security” the words “or of the 
share-holder” shall be inserted, and 
in the second proviso to the said 
sub-section— 


(i) for the words, figures and brac- 


kets “sub-section (3) of sec: 
ticn 16” the words, letters, figures 
and brackets ‘clause (e) of sub- 
section (J) or sub section (8) of 
section 16, section 44-D or sec- 
w 44-E” shall be substituted ; 
aD 


(ii) for the words “that person” the 


words “such other person” shall 
be substituted ; 


(k) in sub-section (7), for the words 


e 


“and pay” the words “ov after 
deducting fails to pay” sHall be 
substituted; and for the word 
“he”, where it first occurs, the 
words, brackets, figures and letters 
“he, and in the cases specified 
in Bub-sections (8D) and (&E£) 
the company of which he is the 
principal officer” shall be. substitute 
ed, and for the word “he”, where it 
eoccurs for the second time the 


„e words “he or it” shall be substi- 


tuted ? 


-(l) in sub-settion (9), for the words 
>. #at the time of payment of in- 


terest or dividends” the words “at 


: 
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the fime of payment of the sum 
from which tax has been deduct- 
ed” shall be substituteds and for 
the word, brackets. figure and 
letter ‘or (3 D)” the word, brac- 
kets, figures and letters’ (“3-D) or 
(8-E)” shall be substituted. : 
Substitution of new section for sece 


tion 19 Act XI of 1922. Í 
For section 19 of the said Act, the fol- 


section shall be substituted, 


namely :— 
“19. Payment in other cases. 
In the case of income in respect 


of which provision is not made 
under section 18 for deduction 
of income tax at the time of 
payment, and in any case where 
income-tax has not been deduct- 
ed in accordance with the 
provisions of section 18, income- 
tax shall be payable by the 
agsessee direct.” 


22. Amendment of section 20-A, Act XI 
of 1922. 
In section 20-A of the said Act, for the 
words “one thousand” the words “four 
- hundred” shall be substituted. 
A Amendment of section 21, Act XI of 
12 


In section 21 of the said Act,—~- 
(a) after the words “in the prescribed 


form” the words “and verified 
in the prescribed manner” ghall 
be inserted : 


(b) in clause (a), after the word 


“received” the words “or to whom 
was due” shall be inserted : 


(e) in clause (b), after the word “re- 


ceived” the words “or so due” 
shall be inserted, and after the 
word “paid” the words “or due, as 
the case may be” shall be added: 


(d) in clause (c), after the word ‘“‘in- 


come-tax” the words “and super- 
tax” shall be inserted. 


. 24. Amendment of section 22, Act XI of 


“In section 22 of the said Act,— 
(a) for sub-section (J) the following 


sub-section shall be substituted, 
namely :—~ r ; 


“(J)..The Income-tax Officer shall, on 


or before the lst’day of May 
in each year, give notice, by 
publication in the press aiid by 
publication in the prescribed 
manner, requiring every person 
whose total income during the 
previous year exceeded the maxi- 


z 


e furnish, within such period not 
being 
may be -speciged in the notice, 
a return, in the prescribed form 


‘less than sixty days as” 


and verified in the prescribed - 


manner, setting forth (along 
with such other .particulars as 


may be required by the notice) . 
his total income and total world - 


income during that year : 


Provided that the Income-tax Officer © 
may, in his discretion, extend . 


the date for the delivery of the 


return in the case ot any person 


or class of persons.” 


“ (b) in sub-section (2), the vata “other 


shall be omitted, 
and for the word “shall serve” 
the words “may serve” shall be 
substituted, and after the words 
“his total income” 
“and total world income” | shall 
be inserted ; and to the said sub- 


than company’ 


section, the following proviso shall ex 


be added ; namely :— 
"Provided ‘that the 
' Officer may, in his discration, 
extend the date for the delivery 

of the return. 


(e) in sub-section (8), the words “and 
‘shall be - 


any return so made 
. © deemed to be a return made in 
due time under this section” shall 
: be omitted ; 
(d) in sub section ‘4), the words “ʻo 
: the principal. officer of any pone 
pany or” shall be omitted : and 
after the words ‘on any person” 
the words “who’has made a return 


under sub-section (1) or” shall be . . 


inserted : and 

| (e) after sub-section 4, the - following 
sub-section . shall _ be added, 
namely:— 


“7. (5) The prescribed form of .the 


returns referred to in üb- 
sections (1) and (2) shall, in “the 
case of an assessee engaged i in 
any business, profession or voca- 
tion, require .him to furnish 


style of the principal place 
wherein’he carries on the busi- 
: ness, profession or Vocation and 
of any branches thereof, the 
names and addresses of his 
partners, if Łany, in such busi- 
ness, aaa or vocation and 


` (Lo be continued.) 


the words : 


iheomertas > 


1922. 


@ 


particulars of the location and ~ - 
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* . mum amount ‘which is not -the extent of the share of the 
: chargeable to income-tax to- assessee and the shares of all 


“such partners in the profits of 
the business, profession or vocag 
‘tion and any branches thereof. " 
25. Amen dment of section 23, Act Xl of 
. ~ 

In section 23 of the said Act, — 

(a) in sub-section (7), after the word 
“satisied” the words “without ree 
‘quiring the presence of the ase 
sessee or the pr ductiod by him of 
any evidence” shall be inserted :° - 

(b) in sub-section (2), for the word and 
figure “has reason to believe that 
a return madee under section 22 
is incorrect or incomplete. he shall 
serve on the person who madé 
the return” the words and figure 
“is not satisfied without requir- 

-- . ing the presence of the person 
who made the return or the 
production of evidence’ that a 
return made under section 22 is 


correct and complete, ° he shall 
: : serve on such person? shall be 
substituted : 


(9) in sub section /4)— 
ti) for the words beginning “If the 
principal officer” and ending 
“as the case may be” the words, 
brackets and figures’ “If any 
person fails to ‘make the return 
-required by any notice given 
under ‘sub-section (2) of sec 
tion 22: and has not made a 
return or a revised return under 
- sub-section (3) of the same sec- 
tion” shall ba substituted : 
(ii) after the word “judgment” the 
words “and determine the sum 
payable by the assessee on the 
basis-of such assessment” shall 
be inserted.: 
for the words “in the case of a 
‘registered firm, may. cancel its 
registration” the words “in the 
case of a firm, may refuse to 
register it or may | ‘cancel its 
registration if it js already re- 
gistered” shall be substituted : 
after-sub-section (4) the following 
< pahe shall be added: 
mely 
‘ 1) Notwithstanding anything con» 
tained in the foregoing sub- 
sections, when “the asseseee is 
a firm -and the total income of 
4 the firm has ` been: assessed 
- under sub-section (1), su ! sub-sec- 
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‘+ tion (8) or sub-section (4), as the” 


Case may be,— - 

(a) in the case of a registered firm, 
e the sum payable by the firm 
itself shall not be determined 
but the total income of each 
pattner of the firm, including 
‘therein his ehare of its in- 
come, profits and gains of the 
previous year, shall be assess- 
ed and the sum payable by 
him on the basis of such 
h Po Sempai shall be determin- 
Provided that if such share of any 
partner is a loss, it shall be 
set off against his other in- 
come or carried forward and 
| ` Set off in accordance with the 

; provisions of section 24 ; 
Provided further that when any of 
such partner, is a person not 
l resident in British India, his 
i share of the income, profits 
and gains of the firm shall 
be assessed on the firm at the 
rates which would be appli- 
cable if it were assessed on 
him personally, and the sum 
so determined as payable shall 

be paid by the firm ; and °. 

(b) in the case of an unregistered 
ie firm, the Income-tax Officer 
may instead of determining 
the sum payable by the 
sO frí itself proceed: in the 
: manner laid down in clause 
(a) as applicable to a regis- 
tered firm, if, in his opinion, 
7 the aggregate amount of the 
tax including super-tax, if 
any, payable by the partners 
under such procedure “would 
ee be greater than the aggre; 
ve, - gate amount which would be 


18}. 3. 


payable by the firm and the 
partners individually if the 
firm were assessed as an une 
registered firm.” 
26. Amendment of section 23-A, Act XI 
of 1922, f : 
In section 23-A of the said Act,— 
(a) sub-section (J) shall be omitted; 
-(b) sub-section (2) shall be re-num bered 
- sub-section (1), and— 
(i) for the portion of the said sub-sec- 
-tion preceding the proviso, 
the following shall be substitut- 
ed, namely:— 
“(1).Power to assess individual members 
of certain companies. 
Where the Income-tax Officer is 
. - satisfied that in respect of any 
previous year the profits and 
- gains distributed as dividends 
<“ by any company up to the end 
_of the sixth month after its 
accounts for that previous 
year are laid before the com- 
pany’ in general meeting 
increased by any income-tax 
payable thereon are less than 
sixty per cent. of the assessable 


Oe ie od income of the company of that 


. previous year, he skall, unless 

he is satisfied that having 
regard to losses incurred by 
the company in éarlier years 
or to the smallness of the profit 
made, the payment of a divi- 
dend or a larger dividend 
ihan that declared would be. 
unreasonable, make with the 
previous approval: of the 
Inspecting Assistant Commis- 
. sioner an order in writing that 
the undistributed portion of 
the assessable income of the 
company ofthat previous year 
as computed -for income tax 
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. purposes shall ebe deemed to (iii) in the Explanation, the whole of 
s have been distributed as clause (a), the brackets and 
P dividends amongst the share- letter Wb)” and the whole of 

holders as at the date of the clauses (e) and (d) shall. be 


genera] meeting aforesaid, and , omitted; . 

. thereupon the proportionate (e) sub-section ($) shall be re-number* 

.*. Share thereof of each shares. ed as sub section (2) and in ‘the 
ws peat holder shall be included in the. .. ' gub-section, as 80 re-numbereés 
D total inccme of such sharehold: - before the words “Assistant 
AA er for the purpose of assessing =” Commissionet”- tho word: “Ins 


; | bis total income; : ones specting” shall be inserted and 
Provided that when the- -reserves-£--..-- the. words ‘firm, assogjatidn or” 
representing accumulations of shall be omitted, 
past profits which have not been... 1, (d) subsections (4) and (5) shall be ree - 
l tŁe subject of an crder under ` numbered, respectively, ¢ sub-bec- 
en HEK this ý sub-section exceed the tions (8) and (4), and in sub» 
er. e , peid-up capital of the company, section 3), as. so re-numbered,— 
-.: i. together with any lcan capital —; (i) paragraph (i) shall be omitted; — 
m which is the property of the (ii) in paragraph (ii), for the word, 
ivicsi .. Shareholders, or the actual coat . brackets and figure “sub sece 
of the fixed assets ofthe. o, tion (2)" the word, brackets and 


company whichever of these 
is. greater, ‘this section. shall 
. apply as if instead of the 

words ‘sixty per cent. of the 
asscesable income the. words 
‘one hundred per cent. of the 
assessable income’ were sub- 
stituted:. 


o,- Freyided further that no order under 
this sub-section shall be made -. 
where the company has dis-" 


tributed not lees than fifty-five 


figure "sub section (1)” shall be 
substituted; for the words “and 
may be recovered from such 
member” the words “if it cannot 
be recovered from such member” 
shall be substituted and the 
words following those words shall 
be omitted; 


| e 
. (iii) in paragraph (iii), the: _ words 


“firm or other association” and 
the words “,'firm or asscciation” 
shall be omitted; 


per cent. of the assessable 
income of the company, unless 
the company, on receipt ofa 


(e) after sub-section (4), a8 renumbered . 
by the foregoing clause, the follows. 


notice from the Income-tax 
Officer that he proposes to 


make such an order, fails to. 


make within three months of 
the receipt of such noticea 
further distribution of its 
profits ard gains so that the 
total distribution made is not 


ing sub-section shall be. added, 
e 


namely:— . ee 
.“(5) When acompany is a shareholder 


deemed under sub-section (1) to 
have received a dividend, the 
amount of the dividend thus 
deemed to have been paid to it 
shall be deemed to be part of 
its total income for the purpose 


-: a 7 less than eixty per cent. of the è also of the application of that 
F ~ assessable income of the „e _ gub-section to, distributions of 
_company of the previous year profits by that company.” 


eo, concerned:"; 27: Amendment of section 24, Act XI 
.« (i) for the proviso the following shall of 1922. a. ae 

. . . . be substituted, namely :— In section 24 of the said Act: 

v . #Provided, further that this sub-sec- (a) to sub-section (1) the following. 


‘ĉn no , tion shall not apply to any proviso shall be added, namely: 
t u: company in which the public < Proyided that where the assessee ig 
4.7 . are substantially interested or an unregistered firm which has 
a to.a subsidiary company of not been. assessed under the 
e . such: a. company if the whole provisions. of clause (b) of sub» 


section (5) of section 23 in the 
manner ‘applicable to a registers 
ed firm, sty. such loss. shall be 
set off only. against. the income | 


of the share capital of such 

< subsidiary company. is held by 

vc t'cr-the. paren, company or by the 
i -  yiominees thereof”;  . | 


tenia © 


(b) for sub-sestion (2) the following sub- 
sections shall be _ substituted, 
namely :— 3 

“(3) Where any assessee sustains A 


‘Provided that nothing herein con- 


e 


` ee proviso to sub-section (I) or 


e i 
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‘profts and gains of the firm and 
not against the income, profits 
and gains of any of the partners. 
of the firm; and where the asses- forward and set off against his 
seeis arégistered firm, any loss own income any loss sustained 
which cannot be set off against by the firm: Panis 
other income, profits and gains e Provided further that where an un- 
of the firm shall be apportioned registered firm is assessed as 4 
between the partners of the firm registered firm under clause (b) 
eand they Alone shall be entitled of sub section (4) of section 23, 
to have the amount of the loss during any year, its losses shall 
set-off under this section.”; 4 also be carried forward and set 

off under this section as if it were 

` aregistered firm: 

Provided further that where a change 
has occurred in the constitution 
of a firm or where any person 
carrying on any buéioess, prce 
fession or, vocation has been 


of gub-section #5)" of segtion 23 
in the manner applicable to a 
registered firm, tq have carried 


loss of profits or gains in any 
year, being a previous year not 
earlier than the previous year 
for the assessment for the year succeeded in such capacity by 
ending on the 3lst day of another person, otherwise than by 
March, 1940, under the head . inheritance, nothing in | this 
‘Profits and gains of business, — section shall be deemed to entitle 
profession or vocation’, and the any person other than the person 
loss cannot be wholly set off incurring the lobs to have it set- 
under sub-section (7), the portion off against bis income, profits or 
not so set off shall be carried gains. 
forward to the following yearand ` - (3; When, in the course of the assess- 
set off against the profits and ; ment of the total income ofany 
gains, if any, of the assessee assessee, it 15 established that 
from the same business, profes- a loss of profits or, gains 
‘sion or Vocation for that year; has taken place which he is 
and if it cannot be wholly so set entitled 10 have set off under the 
off, the amount of loss not so set provisisns of this section, the 
off shall be carried fcrward to the [ncome-tax Olficer shall notify to 
following year, and s0 on; the assescee by order in writing 
but no loss shall be so the amount of the loss as com- 
carried forward for more puted by him for the purposes of 
than six years, and a loss arisin this section. 

` in the previous years for the "28. Amendment of section 21-A, Act XI 

assessment for the years ehding of 1922. , 

on the 3lst day of March, 1940,s In section 24-A of the said Act,— 

the 31st day of March, 1941, the (a) in sub-section (1), for the words 
3ist day of March, 1942, the ` beginning “for the period from the 
3lst day of March, 1943, and the expiry of the last previous year 
3lst day of March, 1944, res- and ending “for the financial year 
Pectively, shall be carried for- in which such assessment is made 
ward only for one, twop three, the following words shall be sub- 
four and five years, respectively : stituted, namely:— : 

“Gf the period from the expiry of the 
last previoas year of which the 
income has been assessed in his 
hands to the probable date of “his 
depariure from British India, or 
where he has not been previously 
assessed, on his t-tal income of 

` tbe period up to the probable 

‘partner in an unregistered firm _ date of his departure from nie 

‘which has not been assgssed .- -.; India: Lhe assessment 5 all be 

under the provisions of:elause (b) ~~ ° 7 made on__the total ‘idesme of 


tained shal] entitle any assegsee, 
being a registered firm, to have 
ecarried forward and set off any - - 
Joss which has been apportioned ` 
between the partners, under the 


entftle any assessee, ` being a 
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each , completed previous year 
included in such ‘period at the 
< rate, at which such income would 
have been charged had it been 
fully assessed, and as respects 
``. the period from the expiry of the 
-last of such completed previoys 
i years to the probable date of de- 
i parture the Income-tax Officer 
- shall estimate the total income of 
such person during such period 
and assess it at the rate in force 
` for the financial year in which 
such assessment is made"; e 
and in the proviso, for the words 
“or have been assessed at tco 
ae low a rate” the words “or have 
` been undersasgessed, or have 
been. assessed at too low a rate, 
or have been the subject of exces- 
sive relief under this Act but” 
` ‘shall be substituted; 
(b) in sub-section (2), for the words 
“comprised in the period first 
= referred to in” the words “com- 
prised in the relevant period 
referred to in the first sentence of” 
A shall be substituted. < 
Taoa Amendment of section 24 B, Ast XI 
of 1922. 
., In section 24-B of the said Act, — 
- .(a) for sub-section (2) the following sub- 
“'-. ‘section shall be substituted, 
namely :— 
(2) Where a person dies before the 
~ “publication of the notice referred 
to in sub-section (1) of section 22 
or before he is served with a 
-| notice under sub-section (2) of 
section 22 or section 34, as the 
case may be, his executor, ad- 
ministrator or other legal repre- 


ve 


sentative shall, on the serving of © 


the notice under sub-section (2) 
of section 22 or under section 34, 
as the case may be, comply 
therewith, and the Income-tax 
. a . Officer may proceed to assess the 
: ' total imcome’ of the deceased 
person as if such executor, 
administrator or other legal re- 
presentative were the assessee.”; 
-(b) in sub-section (3), the words, brackets 
and figure “of sub-section (2)” 
shall’ be omitted and after the 
< ` words “and: for this purpose may” 
* the following words shall be 

, inserted, namely:— 
` eby the issue of the appropriate 
<. potice which would have bad to be 


ay 2ps bes a so 


| 30. 
of 1922. 
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served upo the degeased "person 
had.he survived." : ; 
Amendment of section 25, Act XI 


In section 25 of the said Act,— 
` (a) in sub-section (3), after the words: 


“is discontinued” tbe words “then, 
unless there has been a succession, 
by virtue of which the provisions of 
sub-section (4 have been rendered 
applicable,” shall be inserted: 


(b) after sub section ‘8; the following. 


subsections 
namely:— 


“(4) Where the person who was at the 


commencement of the , Indian 
Income Tax (Amendment) Act, 
1938, carrying on any business, 
Profession or vocation on, which 


_tax was at any time charged 


under the provisions of the Indian 
Income Tax Act, 1918, is succeed- 
ed in such capacity by another 
person, the change not being 
merely a change in the constitu» 
tion of a partnership, no tax shall 
be payable by the first mention- 
ed person in respect ‘of the 
income, profits and gains of the 
period between the end‘ of the 
previous year aud the date of 
such succession, and such person 
may further claim that the 
income, profits and gains of the 
previous year shall be deemed to 
have been the income, profits 
and gains of the said: period. 
Where any such claim is made, 
an assessment shall be made on 
the basis of the income, profits 
and gains of the said period, and, 
if an amount of tax has, already 
been paid in respect of the in- 
come, profits and gains of the 
previous year exceeding the 
amount payable on the, basis of 
such assessment, a refund shall 
be given of the difference. 


_(8) No claim to the relief afforded 


oN 


“De 


dh abah A 


under sub-section (3) or ‘sub-sec- 
tion (4) shall be, entertained 
unless it is made before the 
expiry of one year from the date 
on which the business,*profession 
or vocation was discontinued or 
the succession took placa, as the 
case may be,”; an pe 


xisting sub-section (4) shall be ree 
numbered sub-section (6). and in 
~. e that, sub-section, sò renumbered 
e ak a a3 mi f 


shall be *inserted, 
e ` “ 


4 


1938. * 


*, for thawords, brackets’ and figures 

, “sub-secticn (1) or sub-section (3) 

the words, brackets and figures 

S “sub-section (1), sub-section (8) or 
A sub-section (4)" shall be substitut- 


e a 
34. Amendment of section 25-A Act XI 
a922. i 
(a) In sub section (1) of section 25-A of 
the said Act, the words “that a separation 
of the members of the family has taken 
Place and” shall be omitted ; ` 


-‘(b) in Sub-sectjon (2) of section 25-A of 


. the said Act, after the words “Where such 


an @rder has been passed” the words “or 
whers any person has succeeded to a busi? 
ness, profession op vocation formerly carried, 
on by a Hindu undivided family whose 
joint family property has been partitioned 
on or after the last day on which it carried 
on such business, profession or vocation” 
shall be inserted, the words “separation or” 
shall be omitted, and, in the proviso, for 
the words “separated members and groups 
of members” the words “members and 
groups of members whose joint family pro- 
perty has been partitioned” shall be sub- 
stituted, 
32. Amendment of section 26, Act XI 
of 1922. 
In section 26 of the said Act,— 
(a) in sub-section (Z, for the words 
eginning “te assessments on the 
fira" and ending “proportionate to 
his interest in the firm” the words 
“the assessment shall be made on 
e the firm as constituted” shall be 
substituted, and to the said sub- 
section the following provisos shall 
; be added, namely :— 
‘Provided that the income, profits. and 
: gains of the previous year shall 
for the purpose of inclusion in 
the total incomes of the partners, 
be apportioned between the part- 
ners who in such previoys year 
" were entitled to receive the same; 
_Provided further that when the tax 
f assessed upon a partner cannot 
be recovered from him it shall 
be recovered from the firm as 
constituted at the time of make 
ing the assessment.”; 
(b) for*sub-section (2) the following sub- 
A section shall be substituted, name- 


e m 
-._ 48) Where a person carrying on any 
yen business, profession or vocation 
an < has been -succeeded in such capa- 
- . ‘city by another person,» such 
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-person -and - sugh. other, person 
shalf, subject to the ‘provisions 
of sub-section (4) of section 25, 
each be assessed’ in respect of 
his actual share, if any, of the 
income, profits and gains of the 
previous year : ' : 
Provided that, when the person suc- 
ceeded in the business, profes- 
sion or vocation cannot be found, 
the assessment of the profits of 
the year in which the succession 
took place up to the date of suc- 
. cession, and for the year preced- 
ing that year shall be made on 
the person succeeding him in 
like manner and to the same 
amount as it would have been 
made on the person succeeded or 
when the tax in respect of the 
assessment made for either of 
such years assessed on the person 
succeeded cannot be recovered 
from him, it shall be payable by 
and recoverable from the person 
succeeding, and such person 
shall be entitled to recover from 
the person succeeded the amount 
of any tax so paid.” 
33. Amendment of Section 27, Act XI of 
1922. 
In section 27 of the said Act, the words 
“or, in the case of a company, the princi- 
pal officer thereof” shall be omitted. 
34. . Amendment of section 28, Act XI of 
1922. 
In section 28 of the said Act ;— 
(a) for sub-section (1) the following sub- 
section shall be substituted, name- 


ys 

“(1) If the Income-tax Officer, the 
Appellate Assistant Commissioner 
or the Commissioner, in the course 
of any proceedings under this Act, 
is satisfied that any person— 

(a) has without reasonable cause fail- 
ed to furnish the return of his 
total income which he was re- 
quired to furnish by notice given 
under sub-section (I) or sub- 
section (2) of section 22 or section 
34 or has without reasonable 
cause failed to furnish it within 
the time allowed and in the 
manner required by such notice, 


or 

.(b) has without reasonable cause’failed e 
to comply with a notice under 
sub-section (4) of section 22 or 

_ sub-section (2) of section 23, or 


22 


. 
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“(a has donvealed the particulars of 


. his income or ‘deliberately fur- 
nished inaccurate particulars of 
e such income, 
he may direct that such person 
shall pay by way ef penalty, in the 
case referred to in clause (a), “in 
addition to the amount of the 
income tax and super-tax, if any, 
payable by him, a sum not exceed- 
‘Ing one and a half times that 
amount, and in the cases referred 
‘to in clauses (b) and (c), in addition 
toany tax payable by him, a sum 
not exceeding one and a half times 
the amount of the income-tax and 
super tax, if any, which would 
‘have been avoided if the income 
as returned by such person had 
been accepted as the correct in- 
come: 


‘Provided that— 


ta) nopenalty for failure to furnish the 


return of his total income shail 
be imposed on as assessee whole 
total income is less than three 
thousand five hundred rupees 
unless he has been served witha 
notice under sub-section (2) .of 
section 22; 


(b) where a person has failed to 


ecmply with a notice under subs. 
section (2. of seciion 22 or-sece 
tion £4 and pr-ves that he has 
yo income liable to tex, the 
penalty imp»sable under this 
sub-section shall be a penslty 
not exceeding twenty-five rupees; 


(e) no penalty shali be imp,sed under 


this sub-section upon any. person 
assessable under section 42 as 
the agent of a person not resi- 
dent in British India for failure 
to furnish the return required 
under section 72 unless a notice 
under sub-section ‘2, of that sec- 
tion or under section 34 has been 


served on him.” 
. (b) in sub-section (2), for the words 
“Assistant Commissioner’ the 


ow 


words “Appellate Assistant Oom- 
missioner” ehall. be substituted 
‘for the words “in addition to the 
income-tax payable by him” the 
‘words “in addition to the income- 
tax and super-tax, if any, payable 
-by him” shall be substituted; and 
‘for the words "not exceeding the 


„ amount. of ` inepme-tax”y the,words . 


-> “Hop “éxcebding’ ‘one and a, halt 


(d) in sub-section .(5), 


-and super-tax” 


t 


o : a a, 
Le 4 18116 
times the amount “of incotne-tar 


shall “be: sub- 
stituted ; 

for the words 
“Assistant Oommissicner” the” 
words “Appellate Assistant Opm- 


missioner” shall be substituted; 


(d) after sub-section (5) the following ` 


, la section shall be added, name> 


; (6) The Income-tax Officer shall not’ 


° 35, Substitution of 


impose any penalty under, this 
section withoet the previous. | 
approval of the Inspecting Aggis~. 
tant Commissioner.” 


new section for. 


section 29, Act XI of 1922. 
For section 29 of the said Act ‘the fol- 
lowing section shall be substituted, “names 


1922. 


ly := 


KT 


.. Notice of demand. 
“29; When any tax or penalty is due in. 


consequence of any order passed. 
under or in pursuance of thig 
Act, the Iacome-tax Officer shall 
serve upon the assessee or other 
pers m liable to pay such tas or, 
penalty a notice of demand in the 
prescribed form  specifjing “the, 
sum so payable.” 


36. Amendment of section 30, Act XI of 


In section 30 of the said Act,— 
(a) in sub-section (1),— 


sagt i 
ow 


eye 


(i) for the words and figures “or rate at 


which he is assessed, under 
section 23 or section 27” the word 
aud fignres ‘of income assessed 
under section 23 or section 27, 
or the amount of loss computed 
under section 24 or the amount of 
tax determined under section 23 
oF section 27" shall be substitut- 


(id) aitor the words and figure “assess- 


ment under section 27, or”, the 
word “objecting” shall be insert- 
ed, and the words “against him” 
shall be omitted ; 


Gti) after the word, letter and figure 


“section 25-A" tite words, 
figures and brackets “or sub- 
section (2) of section.26” shall 
be inserted, and after the words 
“made by an Income-tax Officer” 

. the words, letters, figusés and 
brackets “or objécting ” to any. 
penalty imposed by an Income-tax 
. Officer under sub-section (6) of 
béction 44H or: sub-section | (9) of 


. 


or 


id * Š ». dovRsat, 


-. gecten 44-F or sub-section (1) of ` 

section 46” shall be inserted ; 

(iy) after the words “made by an 
‘Tncome-tax Officer” the following 
words, figures and letters shall 
be insterted, namely :— ; 

“sqzobjecting to a refusal of an 

Income tax Officer to allow a 

claim to a refund under 

e Secticn 48, 49 or 48-F, or to 

the amount of the refund 

allowed by. the Income-tax 

Officar under any of those 

é sections, and any assegsee, 

e being a company, objecting to 

e an order made by an Income" 
tax °Officer under sub sec- 
tion (7) of section 23-A”; 

(wa for the words “Assistant Gommis- 
sioner’ the words “Appellate 
Asssistant Oommissioner" shall 
be substituted ; 

(vi) for the proviso the following 
provisos shall ` be substituted, 
namely :— 

“Provided that no appeal shall lie 
against an order under sub-sec- 
tion (1) of section 46 unless the tax 

. has been paid : 

Provided further that where the parte 
nets of a firm are individually 
assessable on their shares in 
the. total income of the firm, 
any such partner may appeal to 
the Appellate Assistant Commis- 
“gioner against any order of an 

e Income-tax Officer determining 
the amount of the total income 
or the loss of the firm or the 
apportionment thereof- between 
the several partners, bus in 


respect of matters which are’ 


determined by such order may 
not appeal against the assesse 
ment of bis own total income : 
_ Provided further that a shareholder in‘ 
a company in respect of. which ~ 
an order under section 23-A has 
been passed by an Incomectax 
Officer, may nòt in respect of. 
matters determined by such order 
appeal against the assessment 
, of his own total income.”; ` 
. (b)i in sub-section (2), after the word 
- figure “section 27" the words, 
;'Jettors and figures “or of the 
” intimation of an order under sub- 
section (1) of section 23-A or under 
ection 48,°49 or 49-F" shall be 
inserted, "and for the words 


37,- 


of- 1922, 
In section 31 of the said Act, — 


d 83. 


“Asgistant Commissioner, the 
words “Appellate Assistant Ooms. 
missioner” shall be substituted. 

Amendment of section ĉl, ct XI 


{a) for the , Words “Assistant Commis- 


sioner", wherever they occur in 
the section, the words “Appellate 
Assistant Commissioner” shall be 
substituted ; 


- (bj after sub-section (2) the following 


F 


(e) in sub-section (3),— 
(i)in clause (a), after 


(ii) in clause (b), after 


sub-section shall be inserted, 


namely:— 


“2-A) The Appellate Assistant Oom- 


missioner may, at the hearing of 
an appeal, allow an appellant to 
go into any ground of appeal not 
specified in the grounds of 
appeal, if the Appellate Assistant 
Commissioner is satisfied that 
the omission of that ground from 
the form of appeal was not wilful 
or uureasonable.”; 

the word” 
“assessment” the words “and, in 
the case of an assessment ona ` 
firm or association of persons,’ 
authorise the Income-tax Officer 
to amend accordingly any. 
assessment made on any partner 
of the firm or any member of the 
association,” shall be inserted ; 

the words : 
“fresh assessment", where they,- 
occur for the second time, the ` 
words “and determine where 
necessary the amount of tax 
payable on the basis of such 
fresh assessment” shall be added; 


(iti) for the words and figures ‘sece | 


tion 25 or section 28" the words, : 
figures and letter “section 25, or 
sub-section (J) of section. 23-A or 
sub-section (2) of section 26 or | 
section 48, 49 or 49-F” shall be 
substituted; 


Gn) ‘after clause (a) and before the s 


proviso the following shall bë.. 
inserted, namely :— - 
“top in thé case’ Of an order“ under. 
sub-section 41) of section 250A, ` 


(e) confirm such order or gancel it and 


either direct the Tncome-tax Officer, 
to make further inquiry ‘and „Dasi. 
-a fresh order or to makg an ” 
assessment in the manner laid 
down in sub-section (2) of sec. 
fion 25-A, 


94 $ 


or,*iti the Gass of an order under B5. 28 
» or sub-section (6) of section 44-E 
or sub-seetion (5) of section 44-F 
® or sub-section (1) of section 46, 
è . (f) confirm or cancel such order or vary 
it so as either to enħance or reduce 
s the penalty : ; i 
* or, in the case of an appeal against a 
: computation .of loss under 
f section 24, 
(g) confirm or vary such computation” ; 
* (v) in the proviso, after the word 
“assessment” the words “or, a 
penalty” shall be inserted ; 
(vi) after the proviso the following 
proviso shall be added, name- 


y:— 

“Provided further that at the hearing 
of any appeal against an order 
of an Income-tax Officer, the 
Income-tax Officer shall have 
the right to be heard eitherin 
person or by a representative”. 

38. Amendment of section 32, Act XI of 
1922. 
In sub-section (1) of section 32 of the 


said Act, for the words "Assistant Commie. 


sioner” the words “Appellate Assistant 
Commissioner” shall be substituted, and 
for the words, brackets and figures 
“enhancing his assessment under sub sec- 
tion ($) of section 31” the words, brackets 
and figures “under sub-section (8) of 
section 31 enhancing his assessment or a 
penalty imposed under section 28 or sub- 
section (6) of section 44-E or sub-section (5) 
of section 44-F ' shall be substituted. 
39. Amendment of section 33, Act XI of 
1922. 
In sub-section (1) of section 33 of the 
said Act, for the words “Assistant Oom- 
missioner” the words “Appellate Assistant 
Commissioner” shall be substituted, and 
for the word, brackets and figure” “sub- 
section (4)” the word, brackets and figure 
“gubesection (5)” shall be substituted. 
Omission of section 33-A, Act XI of 


4922. 
Section 33eA of the said Act shall be 


omitted. 
41. Amendment of section 34, Act XI of 


1922. 

(1) Section 34 of the said Act shall be 
Te-numbered as sub-section (1) of that 
section, and in the section,as so re-num- 


red, 


(a) for the words “for any reason” the 


fouRNaAL e 


Cen ee ee ee (To be continued). S 


haito: 


words “in consequeffée of d&finite 
information which has come into 
his. possession the Income-tax 
Officer discovers that” shall be 
substituted ; =e 
(b) for the words “has escaped assess- 
ment in any year, or has be 
assessed at too low a rate” the s 
words “have „escaped assessment 
in any year, or have been under- 
assessed, or have been assessed at 
toolow a rate, or have keen the 
- > subject of excessive herent under . 
e this Act” shall be substituted; e 
e (c)for the words “at any time”. within 
one year” the following shall be 
substituted, namely :— 
“in any case in which he has reason 
to believe that the assessés has 
concealed the particulars of his 
income or deliberately furnished 
inaccurate particulars thereof, at 
any time within eight years, 
and in any other case ab any 
time within four years”; 
(d) after the proviso the following 
proviso shall be added, namely: — 
“Provided further that when the income, 
profits or gains concerned ære 
income, profits or gains liable to 
assessment for a year ending 
prior to the commencement of the 
Indian Income-tax (Amendment) 
Act, 1939, or where the assess- 
ment made or to be made is’ an 
assessment made or to be made 
on a person deemed to bè the 
agent of a non-resident person 
under section 43, the sub-section 
shall have effect as if for the 
° periods of eight years and four 
years a period of one year were 
e substituted.” 
(2) To the said section, as so re-number- 
ed, the féllowing sub-section shall be added, 
namely t— 
“(2) No order of assessment under 
` -gection 23 or of assessment or ree 
assessment under sub-section (1) 
of this section shall be made after 
the expiry, in any case’ to which 
clause (e) of sub-section (l) of 
section 28;applies, of eight years 
and in any other case, of four yeara 
from the end of the year in which 
the income, profits or gaing were 


first assessable.” A 


< 
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42. Amendment of section 35, Act XI of. has paid in any year rent, interest, 
1922, > commission, royalty or brokerage, 


La sub-section (Å of section 35 of the said 
Act, ° ; 
(a) for the words “Assistant Commis- 
' sioner”, in both places where they 
occur,- the. words ‘ Appellate Assis- 
tant Commissioner” shall be sub- 
stituted ; h 
(b) for the words “within one year”, in 
both places where they occur, the 
words “within four years” shall be 
: substituted ; 
.(c) for the words “demand made upon 
œ -an assessee” the words “assessment 


order passed by him” hall be 
‘ - =: “substituted ; ; 
s (d) for the words ‘brought. to his 


notice by the assessee” the words 
“brought to his notice by an 

. ~ assessee” shall be substituted ; 
(e) after the proviso the following proviso 

+ © shall be added, namely: — 

“Provided further that no such recti- 
fication shall be made of any 
mistake in any order passed 
more than one year before’ the 
commencement of the Indian 
Income tax (Amendment) Act, 
1939.” . ? 
43. Amendmentof section 31, Aet XI 

of 1922. : 
. In section 37 of the said Act, for the 
words “Assistant Commissioner”, in both 
places where they occur, the words 


- “Appellate Assistant Commissioner” shall 


bé substituted. 
io Amendment of section 38, Act XI of 
(1) For clause (3) of section 38 of the 
said Act, the following clause shall be 
substituted, namely :— f 
. “(8; require any assessee to furnish a 
Statement of the names and ad- 
dresses'of all persons to whom he 
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or any annuity not being an 
annuity taxable under the head 
‘Salaries’, amounting to more than 
four hundred rupees, together with 
particulars of all such payments 
made.” 
45. Amendment of section 40, Act XI of 
1922. 
- In section 40 of the said Act, for the 
words “being in receipt on behalf of such 


beneficiary of any income” the words 
“being entitled to receive on behalf of 
such beneticiary any income” shall be 


substituted and to the said section tha 
following proviso shall be added, name- 
ly:— 


y: É 
“Provided that in the case of a 
i beneficiary being a person resid- 
ing out of British India, the 
* tax may be levied: upon and re- 
covered from him direct,” 


46. Amendment of section 41, Act XI 
of 1922. 

(1) Section.41 of the said Act shall be 
renumbered sub-section (1) of that section, 
and in the section, so re-numbered,— 

(a) the words ‘‘are received by“ shall 
be omitted ; ; 
(b) after the words" the Oficial Trustees 
or” the word ‘‘by” shall be omitted, 
(e) after the words *“ appointed by or 
. under any order of a Court” the 
words “'or any trustee or trustees 
appointed under a duly executed 
trust deed (including the trustee 
or trustees under any Wakf deed 
which is valid under the Mussal- 
man Wakf Validating Act, 1913), 
are entitled to receive on behalt 

of any person” shall be inserted ; 
(d) after the words “receiver or manager”, 
_ where thex- occur for the second 
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. time, the words “or trustee or 
trustees” shall be inserted ; 

(e) fr the words “any person on whose 
behalf such income, profits cr gains 
are received” the words “the person 

. on whose behalf such income, prêfits 
or gains are receivable” shall be 
substituted ; 

_ (f) the NS provisos shall be added, 
a : 


namely : 

ë “Provided that where any such income, 
profits or gains or any part 
thereof are not specifically receive ° 
able on behalf of any one person, 
or where the individual shares of 
the persons cn whose behalf they 
are receivable are indeterminate 
or unknown, the tax shall be 
levied and recoverable at the 

; maximun rate : 

Provided further that when part only 
of the income, profits and gains 
of a trust is chargeable under 
this Act, that proportion only of 
the income, profits and gains 
receivable by a beneficiary from 
the trust which the part so 
chargeable bears to the whole 
income, profits and gains of the 
trust shall be deemed to have 
been derived from that part." ` 

(2) To sub-section (1) of section 41, as 80 
re-numbered, the following sub-section shall 
be added, namely: f i 

(2) Nothing contained in sub-section (1) 
shall prevent either the direct 
assessment of the person on whose 
behalf income, profits or gains 
therein referred to are receivable, 
or the recovery from such person 
of the tax payable in respect of 
- such income, profits or gains.” 

47. Amendment of section 42, Act XI 
of 1922. í 

In section 42 of the said Act, — 

(a) in sub-section (1),— 

(i) for the words “In the case of any 
person residing out of British 
India, all profits or gains 
accruing or arising to such per- 

. son,” the words “All income, 

profits dr gains accruing or 
arising“, shall be substituted ; 

(ii) for the words: “or property in 

. British India” the following , 
words shall be substituted, . 
namely :— 


“in British India,.or through-or from 5, 


any property in British India, 
or through or from any asset 


» ,! 
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“ or source of income in -British 
. India, or through or from any 
money lent at interest and 


brought ‘into British India ine 
cash or in kind"; 


(iii) for thé words “shall be chérge- 


able to income- tax in the nate 
of the agent of any such person, 
and” the Words “where the person 
entitled to the income, profits or 
gains is not resident, in British 
India, shall be chargeable to 
income-tax either in Bis name -° 
orin the name of his agent, and 
in the latter case” shall be sub- 
stituted ; : 


(iv) in the proviso, for the words 


“Provided that” the fAlowing 
shall be substituted, namely :— 


“Provided that where the person 


entitled to the. income, profits 
or gains is not resident in 
British India, the Income-tax 
so chargeable may be recover- 
ed by deduction under any of 
the provisions of section 18 
and that” ; 


(v) after the proviso the f{cllowing 


provisos shall: be’ added, 
ely :— 


nam 
“Provided further that any such 


agent, or any person who 
apprehends that,.he may be 
assessed as such an agent, 
may retain out of aay money 
payable by. him to su@h non- 
Tesident person a sum.equal - 
to his estimated «liability 
under this sub-section, and 
in the event of ‘any dis- 
agreement between the non- 
resident person and such 
agent or Person as to the 
amount to be so retained, 
such agent or person may 
secure from the Income tax 
Officer a certificate stating 
the amount to be so, retained 
pending final settlement of 
the liability, and the certif- 
cate so obtained shall be 
his warrant fox retaining 
that amount ; 


Provided further that the amount 


recoverable from suêh agent 
or person at the time of final 
settiement shall not exceed 
the amount specified in such 
certificate except ; to the 
extent. to ,which suck agent 


1939" ° 
IA e 
a be i 
aes Or persen may. at such time 
. “shave in his hands additional 
é assets of -such ‘non-resident 
person.”: 


(b) in sub-section (2), after the words 
“Where a’person not resident” the 
words “or not ordinarily resident” 

. Shall be inserted; the words “,and 
not being a British subject or a 
firm or company constituted within 

«Hie Majesty's Dominions or a 
branch thereof” shall be omitted; 

e the words “or the Assistant Oom- 

“8 missioner, as the case may be,” 

i shall be omitted: and fer the 

- ° words commencing “between the 

. resident and the non-resident” 
and ending “connection with the 
non-resident” the words “between 

* such persons, the course of 
business is so arranged that the 
business done by the resident 

` person with the person not 
resident or not ordinarily resi- 
dent” shall be substituted ; 


(c) for sub-section (3) the following 
sub-section shall be substituted, 


ow | 


cox Ramely :— 
'(3) In the case of a business of which 
all the operations are not 


carried out 
the profits and gains of the 
‘business deemed under this 
Section to accrue or arise in 
British India shall ‘be only 
such profits and gains as are 

. reasonably attributable to that 
part of the operations carried 
out in British India.” 


1985 Amendment of section 43, Act XI of 
“In section 43 of the said Act,— 

` (a) before the proviso the following 

„p Proviso shall be inserted, namely:— 

i Provided that where transactiðns are 

carried on in the ordinary 

course of business through a 

broker in British India in 

such circumstances that the 

broker does not in respect of such 

transactions deal directly with 

or on behalf of a non resident 

e principal but deals with or 

through a noneresident broker 

e who is carrying on such transac- 

„e © tions in the ordinary course of his 

e business and notas a principal 

such frst , mentioned broker shall 

+ not'be deemed tọ kean sgent 
E P 


. 
. 
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under this section in respect 
of such transactions:”; , 

(6) in the existing proviso after the 
word “Provided”, the word 
“further” shall be inserted. 

49. Substitution of new section for sec- 

tion 44, Act XIeof 1922. ma tte T 

*For section 44 of the said Act the 
following section shall be substituted, 
namely :— 

“44. Liability in case of a discontinued 
jirm or association. 4 

Where any business, profession or 
vocation carried on by a firm or 

b association of persons has been 

discontinued, or where an asso 
ciation of persons is dissolved, every 
person wno was at-the time of 
such discontinuance or dissolution 
a partner of such firm or a member 
of such association shall, in respect 
of the income, profits and gains of 
the firm or association, be jointly 
and severally liable to assessment 
under Ohapter IV and for the 
amount of tax payable and all the 
provisions of Chapter IV shall, so 
far as may be, apply to any such 
assessment.” 

50. Amendment of section 44-C, Act XI 
of 1922. 

In section 44-0 of the said Act, for the 
words “in any year” the words “in the year” 
shall be substituted. . 

51. Insertion of new Chapter VB in Act 
XI of 1922. 

After Chapter VA of the said Act the 
following Chapter shall be inserted, name- 


ly:— 
A “CHAPTER VB 
SPEOIAL PROVISIONS RELATING To AVOIDANOER 
OF LIABILITY To JNCOME-TAK AND SUPER-Tsx 
41D. Avoidance of income tax by transac- 
tions resulting in the transfer of income to 


persons resident or ordinarily resident 
abroad. 
(1) Where any person has, by 


means of a transfer of assets, by virtue or 
in consequence whereof, either alone or in 
conjunction with associated operations, any 
income which if it were the income of such 
person would be chargeable to income- 
tax becomes payable to a person not 


resident or to a person resident but not 
ordinarily resident in British India, 
acquired any rights, by virtue or in 


consequence of which he has within the 
meaning of this section power to enjoy ° 
such income, whether forthwith or in the 
future, that income- shall, whether it would 


fs 4 
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or would. not have been `chargeable 
40 income-tax apartfrom the provisions of 
this section, bg‘ deemed to be income of 
such fir mentioned person for all the 
-purposes of this Act. 

(2) Where any persone receives or is 
enjitled to receive, whether before or after 
any transfer of assets by virtue or in 
consequence whereof either alone or in 
conjunetion with associated operations any 
income becomes payable to a person‘ not re- 
sident or resident but not ordinarily resident 
in British India, any sum paid or payable 
by wayofa loan orre payment of alan 
or any: other sum, being a sum which 
-is not paid or payable for full consideration 
jin money or money's worth, paid or 
payable otherwise than as income, such 
-income shall, whether it wouid or would 
not have been chargeable to income tax 
‘apart from the provisions of this section, 
‘be deemed to be the income of the first- 
‘mentioned person for all the purposes of 
this Act. .. 

(3) Sub-sections (1) and (2) shall not 
.apply ifsuch first-mentioned person shows 
to the satisfaction of the Income-tax 
Officer either— 
: (a), that neither the transfer nor any 

‘associated operation had for its 
; ; purpose or for one of its pur- 
e poses the avoidance of liability to 
. taxation; or 
. + (b) that the transfer and all associated 
operations were bona fide com- 
mercial transactions and were not 
designed for the purposes of 
avoiding liability to taxation. 

(4) For the purposes of: this section, an 
‘associated operation’ means, in relation to 
any. transfer, an- operation of any kind 
effected by any person in relation to any 
.of the assets transferred or any assets 
representing whether directly or indirectly 
any of the assets transferred, or to the 
income arising from any such assets, or to 
any assets representing whether directly or 
indirectly the accumulations of income aris- 
ing from any such assets. À 

(5) A person shall, for the purposes of this 
section, be, deemed to have power to enjoy 
income of a person not resident, or resident 
buf not ordinarily -resident, in British 
India, if— 
` (a) the income is in fact so dealt with 

, by any person as to be calculated 
at some point of time and, whether 
in the form of income or not, to 


mentioned person, or 


4 _ epure for the benefit of the first-. 


. 


JOURNAL 8 


. ft 
181 C 
(b) the receipt or accruaff the ihcome 
operates to increase the value to 
euch firstrmentioned person of 
any assefs held by him or for his 
. benefit, or T 
(e) such first-mentioned person recejves 
or ig entitled to receive at a 
time any benefit provided or’ to bé 
provided out of that income or 
out of moneys which afe ‘or will 
be available for the purpoge by 
reason of the effect or guccessive 
effects of the asséciated operations. , 
e onthatincome and on any assets 
which represent that income, or ` 
(d) such first mentioned person his power 
by means of tke exercise of any 
power of appointment or power of 
revocation or otherwise to obfsin for 
himself, whether with or without 
the consent of any cther' person, 
the beneficial enjoyment of the 
inccme, or f i 
(cy such first mentioned person is able 
in any manner whatsoever and 


whether directly or indirectly, 
to contro] the application: of the 
income. 


i 


(6) In determining whether a person “has 
power to enjoy income within the meaning 
of this section, regard shall be:had to 
the substantial result and effect of the 
transfer and any associated operations, and 
all benefits which may at any time 
accrue to such person as a result of the 
transfer and any associated opegations 
shall be taken into account irrespective of 
the nature or form of the benefits. 

(7) For the purposes of this section — 
(a) the expression ‘assets' includes 
property or rights of any kind 

and the expression ‘transfer’ in 
relation to rights includes the 
creation of those rights; ' $ 

(b) the expression ‘benefit’ includes a 

* payment of any kind; |, 

(c) references to income of a person 
not resident or of a person not 
cřdiparily resident in “British 
India shall, where „the amount 
of the income of a company for 
any year or period has been 
deemed to have been disiributed 
under sub-section ` (1) of sece 
ticn 23-A, include references to 

3 so much of the incomesof the 
company for that year or period? 

` as is equa} to the amount 

_ deemed to.have.been. distributed ” 

* , to that person; . Ee 


tuee ké 


e 


rc 
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(d) referð®ces to assets representing 
`. * any assets, income ór accumla- 
tions of income include references 
to shares in or obligations of any 
company to which, or obligation 
A of any other person to whom, 
those assets, that income or 
those accumulations are or have 
been transferred; 
(e) aty body corporate incorporated 
e outside British India shall be 
etreated as if it were resident out 
‘ + of British India whether it-is so 
` resident or not. . 
(8) Thé provisions of this section shall, 
‘apply for the pyrposes of assessment to 
income- tax and super-tax for the year end- 
ing on the;,3lst day of March, 1910, and 
subseqfent years, and shall apply, in 
‘relation to transfers of assets and associated 


v 


. operations whether carried out before or 


‘after the commencement of the Indian 
‘Income Tax (Amendment) Act, 1939. 

...(9) Where any person h-s been charged 
to tax on any income deemed io .be 
his under tke provisions of this section, 
‘and tbat income is subsequently received 
by him, whether as income or in any other 
fornt, it shall not again be deemed to form 
‘part of his income for the purposes of this 


“Act. : 
1 44K, Aviodance of tax by certain transac- 
‘tions in securities. 

(1) Where the owner of | any 
securities (in this sub-section and in sub- 
section, (2) referred to as ‘the owner’) agrees 
to sell or transfer those securities, and by 
‘the same or any collateral agreement— 

(a) agrees to buy back or re-acquire the 
securities, or 
(b) acquires an option, which he ‘sub- 
sequently exercises, to buy back or 
re-acquire the securities, n 
then, ifthe result of the transaction is that 
any interest becoming payable in respect 
of the securities is receivable otherwise 
than by the owner, the interest payable. as 
aforesaid shall, whether it would or would 
not have been chargeable to tax apart from 
the provisions of this. section, be deemed 
‘for all the purposes of this Act to be the 
income of the owner and not to be the 
income of any other person. 

(2; The reference in sub-section (7) to 
buying back or re-acquiring the securities 
shall ke deemed to include references to 
buying or acquiring similar securities, so, 
however, tbat where. similar securities are 
‘bought -or acquired; the owner shal, be 
under no greater liability to tax. taan he 

e` . 


. 
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would have been under’ if the original 
securities had been bought back or re- 
aequired. . 

18; Where any person carrying on a 
business which consists wholly or partly in 
dealing insecurifies agrees to buy or acquire 
any securities, and by the same or any 
collateral agreement— : 

(a) agrees to sell back or re-transfer the 
securities, or Pe 

* (b) acquires an option, which he sub- 
sequently exercises, to sell back cr 

è re-transfer the securities, 

then, if the result of the transaction is that 
any interest becoming payable in respect 
of the securities is receivable by him, no 
account shall be taken of the transaction in 
computing for any of the purposes of this 
Act the profits arising from or loss sustained 
in the business. 

(4) Sub-section (3) shall have effect, sub- 
ject to any necessary modifications, as if 
references to selling back or re-transferring 
the securities included references to selling 
or transferring similar securities, 

(8) For the purpose of this section~ 

(a) the expression ‘interest’ includes a 
dividend ; 

(b) the expression ‘securities’ includes 
stocks and shares; 

(c) securities shall be deemed to be 
similar if they entitle their holders 
to the same rights against the 
same persons as to capital and 
interest and the same remedies for 
the enforcement of those rights, 
notwithstanding any difference in 
the total nominal amounts of the 
respective securities or in the form 
in which they are held or the 
manner in which they can be 
transferred. 

(6) The Incomestax Officer may by notice 
in writing require any person to furnish 
him within such time as he may direct (not 
being less than twenty-eight days), in 
respect of all securities of which such 
person was the owner ab any time during 
the period specified in the notice, such 
particulars as he considers necessary for 
the purposes of this section and for the’ 
purpose of discovering whether tax has 
been borne in respect of the interest on 
all those securities ; and, if: that person 
without reasonable excuse fails to comply 
with the notice, he shall be liablesto a 
penalty ‘not exceeding five hundred rupees 
and toa further penalty of the like amount 
for every day after the infliction of such 
penalty during which the failure continues. 





Bo < 


. 

44F. Avoidance of tax by sales cum 
dividegd. © * « F 

(1) Any person upon whom notice 
is served by tbe Income-tax Officer 
requiriag him to furnish a statement of 
particulars relating to any securities in 
which, at any time duringethe period specif- 
ed in the notice he has had any benefrial 
interest, and in respect of which, within 
such period, either no income was received 
by him, or the income received by him 
was less than the sum to which the income 
would have amounted ifthe income from 
such securities had accrued from day to 
day and been apportioned accordifgly, 
shall, whether an asgessment to income-tax 
or super-tax in respect of his total income 
has or has not been made for the relevant 
year or years of assessment, furnish such a 
statement and such particulars in the form 
and within the time (not being less than 
twenty-eight days) required by the notice. 

(2) If it appears to the Income-tax Officer 
by reference to all the circumstances in 
relation to the securities of any such person 
(including circumstances with respect to 
sales, purchases, dealings, contracts 
arrangements, transfers, or any other 
transactions relating to such securities) that 
such person has thereby avoided or would 
avoid more than ten per cent. of the amount 
of the income-tax or super-tax for any year 
which would have been payable in his case in 
‘respect of the income from those securities if 
the income had been deemed to accrue from 
day to day and had been apportioned 
accordingly, and the income so deemed to 
have been apportioned to him had been 
treated as part of his total income from all 
sources for the purposes of income-tax or 
super-tax, then those securities shall be 
deemed to be securities to which sub- 
section (8) applies. 

(8) For the purposes of assessment to 
income-tax or super-tax in the case of any 
such person, the income from any securities 
to which this sub-section applies shall be 
deemed to accrůe from day to day, and in 
the case of the sale or transfer of any such 
securities by or to him shall be deemed to 
have been received as and when it is 
deemed to have accrued: 

Provided that this section shall not apply 
‘if stich person proves to the satisfaction 
of the Income tax Officer that the avoidance 
of income-tax or super-tax was exceptional 
and ,not systematic and that there was not 
in his case in any of the three preceding 
‘years any such avoidance of income-tax or 
‘super-tax, or -tbat the provisions of sec- 
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tion 44-E have begn applied in his case in 
respect of such income. 4? . 

- (4) If any person fails to furnish any 
statement or particulars required under 
this section, or if the Income-tax Officer 
is not satisfied with any statement or 
particulars furnished under this section, 
the Income-tax Officer may makb an 
estimate’ of the amount of the .incdme 
which, under the foregoing provisions of 
this section, ig to bee deemed 
to form part of the person’s total income 
for the purposes of’ income-tax, or Buper- 
tax., g 

(9) If any person without rasongble- 
excuse fails to furnish any statement 


“or particulars reequired under this section, 


he shall be liable toa Penalty not exceed- 
ing five hundred rupees, and to a further 
penalty of the like amount for ewery day 
after the infliction of such penalty during 
which the failure continues. 

(6) For the purpose of this section the 
expression ‘securities’ includes stocks and 
shares.” : 

52. Amendment of section 45, Act XI 


In section 45 of the said Act, for the 
words, brackets and figure “under sub- 
section (4)" the words, brackets «and - 
figure “under sub-section (3)” shall be 
substituted, and the words, figures and 
letter “or under section 33-A shall be omitted 
and to the section the following shall be 
added, namely :— 

“provided further that where an 
assessee has been assessed in 
respect of income arising*outside 
British India in a country the laws 
of which prohibit or restrict the 
remittance of money to British 

. India, the Income-tax Officer 
shall not treat the assessee as in 
default in respect of that part ` 


‘of 1922. 


° of the tax which is due in respect 


e - of that amount of his income 

° which by reason of such pro- 
hibition or restriction cannot be 
brought into British India, and 
shall continue to treat the 
assessee as not in default in 
respect of such part of the tax 
until the prohibition or restric» 
.tion is removed. 5 ; 

Explanation - For the purposes of this 
section income shall be deemed 
to have been brought ipto British 
India if it has been utilized ar 
could have been utilized for 
the purposes of any expenditure 


. 
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actually incurred by the assessee 
without British India or if the 
income whether capitalized or 
25 not has ‘been brought into 
British India in any form.” 
53. Amendment of section 46, Act XI 
of 1929. . 


In sub-section (7) of section 46 of the 
said Act, after the * word and figure 
“section 42” the words and figure “or of 
the provigo to section’ 45" shall be insert- 
ed, and, for thee werds “the year” the 
" words “the financial year” shall be ub- 
stituted. * 

sa Amendment of section 47, Act XI of 
1922. ° 


In section 47 of the said Act, after the 
word afid figure “section 2”, the words, 
letters, figures and brackets “sub-section 
(6) of section 44-H, sub-section (5) of sec- 
tion 44F" shall be inserted. 

55. Substitution of new section for sec- 
tion 48, Act XI of 1922. 

For section 48 of the said Act the 
following section shal! be substituted, name- 


jo 
“48. Refunds. 

41) If any individual, Hindu un- 
divided family, company, local 
authority, firm or other associa- 
tion of persons, or any partner 
of a firm or member of an asso- 
ciation individually satisfies the 
JIncome-tax Officer or other autho- 
rity appointed by the Oentral 

“ Government in this behalf that the 
amount.of tax paid by him or on 
his behalf or treated as paid on his 
behalf for any year exceeds the 
amount with which he is properly 
chargeable under this Act for that 
year, he shall be entitled to a 
refund of any such excess. . 

(2) The Appellate Assistant Commigsioner 
in the exercise of his appellate 
power, or the Commissioner in the 
exercise of his appellate powers 
or powers of revision if satisfied 
to tle like effect shall cause a 
refutid to be made by tte Inccmes 
tax Officer of any amount found 
toehave been wrongly paid or paid 

A in excess. 

(8) Where income of one person i8 

„e included under any provision of 

Se this Act in the total income of 
any other person euch other pT- 

~ gon only shall be entitled to a 
refund under thiscection in respect 


° ‘of ‘such income. 
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(4) Nothing ih this section shall’ operate 
to validate any objecfion or 
appeal which is otherwisg invalid 
or to authorise the revision of any 
assessmgnt or other matter which 
A has become final and conclusive, or 
the review by any officer ofa 
decision of his own which is sub- 
ject to appeal or revision, or, 
where any relief is specifically 
provided elsewbere in this Act, 
to entitle any person to any relief 
° other cr greater than that relief 
or to entitle any person to claim 

a refund of tax payable before 

the commencement of the Indian 

Income Tax (Amendment) Act, 1939, 

which he would not be entitled 

to claim but for the passing of that 

Act.” 

hg Omission of section 48-A, Act XI of 
1922. 

Section 48-A of the said Act shall be 
omitted. 

Pe Amendment of section 49, Act XI of 
“In section 49 of the said Act,— 

(a) in sub-section (1),— 

(i) after the word “paid”, where it 
occurs for the first time, the words 
and figures “by deduction under 
section 18or otherwise” shall be 
inserted; after the word “paid”, 
where it occurs for the second 
time, the words “by deduction 
or otherwise” shall be inser'ed 
and for the words “for that, 
year” the words “for the corres- 
ponding year” shall be substi- 
tuted ; . 

di) the following proviso shall be 
added, namely :— 

“Provided that in no case shall the 
rate at which such refund is 
calculated exceed half the Indian 
rate of tax appropriate to the 
income of the person entitled to 
reliet”; 

(b) in sub-section (2), for clause (b) the 
following clause shall be substitut- 
ed, namely :— 

“(b) the expression. ‘Indian rate” of 
tax” means the amount of Indian 
Income-tax exclusive of super- 
tax after deduction of auy relief 
due to a claimant undef tbe 
other provisions of this Act but 
before deduction of any relief 
due to him under this section, 

"divided: by his total income 


after deducting therefrom any 
income {including income from a 
share in an. unregistered firm) 
exefopted from tax by or under 
the provisions of this Act, added 
to the amount of Indian super- 

‘tax before deduction of any 
relief due tothe claimant under 
this section divided by his 
total income.’ 


58. Insertion of new sections 49-A, 49-B 
and 49-C in Act XI of 1922. 

After section 49 of the said Act the 
follwing sections shall be ineerted, name 


“49 A, Relief in repect of Indian State 
and Dominion Income-tazx. 


(1). 


The Central Government may, 
by notification in the official 
Gazette, make provision fcr the 
granting of relief ‘in respect 


: of income on which has been paid 


both income-tax (including super- 


. tax) under this Act and Dominion 


income-tax. 


_+(8) For the purposes - of this section 


‘Dominion income-tax' means any 
jncome-tax or super-tax charged 
under any law in force in any 


-Indian State or in any part of His 


_ Majesty's Dominion (other than 


the United Kingdom) where the 
laws of that State or part provide 
for relief in respect of tax charged 
on income both in that State or 


_part and in British India which 


appears to'the Central Board of 


<- Revenue to correspond to the relief 


` 49-B. 


which may be granted by this 
section. ' 
Payment of income tax by company 


to be deemed payment by shareholder. 
Where a shareholder has received a 


49-0. 


dividend from a company which 
has paid income-tax imposed in 
British India or elsewhere, he 
shall be deemed, in respect of 
such dividend, himself to have 
paid the income-tax (exclusive of 
super-tax) paid by the company on 
so muchof the dividend as bears 
tothe whole the same proportion 
asthe amoynt of income on which 
the company has paid such income- 
tax bears tothe whole income of 
the company. 

Relief granted toa company io be 


deemed relief granted to shareholder. 


a) 


Where a shareholder has received 


Ja dividend “from a company 


JÖURNAL = t empio 
which -hes obtained the, relief. 


referred to in sectif 49 or granted 
under section 49-A or under the 
India and Burma _ (Income-tax 


Relief) Order, 1936, he shall be, 


- deemed ia respect of such dividend 

‘ himeelf.to have obtained such ralief 
ab the rate at which sach religf 

has been granted,in respect of 
income tax oply, to the company 

for the financial year préceding the’ 

year in which the dividend was paid. 

(2) Ifthe rate at which a shareholder 


is deemed under sub seation (1} . 


° to have obtained relief exceeds¢he 

° rate at which he would have been: 

entitled to relief, had such relief 

_ been given direct to him by or 

under the said sections or Order, 

any excess shall be recovered 
from him either as an addition: 
to the tax payable’ by him on any 
assessment made on: him under’ 
section 23 or section 34 or by 

setting it off against any relief aus 

to him under section 43, 

49-D. Relief in respect of tax charged in 
country not providing for relief in respect 
of British Indian income tax. 

If any person who has paid by dedubfion 
or otherwise Indian income tax for 
any year in respect of any income 
arising withous British India in 
a country the laws of which do not 
provide for any relief in respect 
of income tax charged in British 
India proves that he hag paid 


income-tax by deduction or other: ; 


wise: underthe laws of the said ‘ 


country a respect of the same. 
e income, he shall be entitled to 
the deduction from the Indian 
income- tax payable of a sum equal 
toone-half of such Indian income» 
tax or to one-half of such tax pay- 
“ able in the said country, whichever 

* is the less.” 
59. Amendment of section 49-A, Act XI 

of 1922. 

Section 49-A of the said Act shall be 
re-numbered 49-E,' and in that section sọ 
renumbered, for the words ‘Assistant 
Commissioner” the words “Appellate Assis- 
tant Commissioner’ shall be substituted. |, 

60 .Amendment of section 49-B, Act XI of 
1922. 

‘Section 49-B of the said Agt shail be Tee 
numbered 49-F, and in that section so* 
re-aumbered, the ‘word,. figures and letter 
“or 48-A" shall be omitted. > 


(To be continued). e 
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gÊ! Amendment of se ction 50, Act XI of 62. Omission of section 50-A, Act XI of 


- In section 50 of the said Act,— 


(a) after the word ‘“income-tax” the 
words “or super-tax” shall be 
inserted; 

(b) forthe words beginning “one year 
from the last day” -and ending 
“whichever period may expire 
later” the following shall be sub- 

7 stituted, namely :— 

` four years fromthe last day of the 

financial year commencing next 
after the expiry of the previous 
year in which the income arose, 
accrued or was received or was 
_ deemed to have arisen, accrued 
_ or been received or was brought 
into British India : 

Provided that where the claim is toa 
refund of income-tax or super- 
tax paid prior to the commence- 
ment of the Indian Income-tax 
(Amendment) Act, 1939, the 

- Claim shall not be allowed unless 
it is made within one year from 
the last day of the year in which 
the tax was recovered or before 
the last day of the fihancial 
year commencing after the 
expiry of the previous year as 
defined in cl. (11) of section 2 in 
which the income arose on which 
the tax was recovered, which- 

| ever period may expire later:"; 
te) in the existing proviso, after the 

í word “Provided” the word “further” 
shall be inserted; after the word 


a and figures ‘section 49" the words, ` 


.° ‘brackets and figures “of tax paid 
prior to the commencement of the 
Indian Income Tax (Amendment) 

. Act, 1932” shali be inserted. e 
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1922. 

Section 50-A of the said Act shall be. 

omitted. 

A tig Amendment of section 51, Act XI of 

1922. 

In clause íc) of section 51 of the said 
Act, before the word and figures “section 
22” the words, brackets and figure 
“su b-secticn (2) of” shall te inserted. 

Kang Amendment of section 52 Act XI of 
1922. 

In section 52 of the said Act,— 

(a) after the words, figures and letter 
“or section 20-A” the words and 
figures “or section 21" shall be 
inserted, and the words, brackets, 
figures and letters “or sub-section 
2 of section 33-A or subesection 
3 of: section 50-A" shall be 

~ omitted; 

(b) for the words “be deemed to have 
committed the offence described in 
section 177 of the Indian Penal 
Code” the words “be punishable, 
on conviction before a Magistrate, 
with simpie imprisonment which 
may extend to six months, or 
with fine which may extend to 
one thousand rupees, or with 
both” shall be substituted. 

65. Amendment of section 53, Act XI, of 

1922. 

In section 53 of the said Act,— 

(a) in sub-section (1), for the words 
“Assistant Commissioner” the 
words “Inspecting Assistant 
Commissioner” shall be substitut» 


ed ; 

for sub-section (2) the following 
sub-section shall be substf{tuted,. 
_namely:— 

“(2) The Inspecting Assistant Com- 
missioner may either before or 


(b) 


~ 


84 


° JOURNAL 


. alter the institution ôf proceed- 
, ings compound any such off- 


i ence, 
Ki Amendment of section 54, Act XI of 


In rection 54 of the said Act,— 


e (a) in the first proviso to sub-section 


. 


(2) the words “Provided that” 
shall be omitted and the proviso 
te be numbered as sub-section 
(b) in sub section (3) so re-numbered,— 
(i) after clause (e) the following 


clauses shall be inserted, 
namely:— 

‘““d) of any such particulars to a 

Civil Court in any suit to 


which Government is a party, 
which relates to any matter 
arising out of any proceeding 
under this Act, or 

(e) of any. such particulars to the 
Auditor-General of India for the 
purpose of enabling him to dis- 
charge his functions under sec- 
tion 144 of the Government of 

-- India Act, 1935, or 

(f) of any such particulars to any’ 
officer appointed by the Auditor-: 
General of India or the Central 
Board of Revenue to audit in- 
come-tax receipts or refunds, 


or ` 
(g) of any such particulars, relevant to 
` any inquiry into the conduct of 
an official of the Income-tax De- 
partment, to any persons appoint- 
ed Commissioners under the 
Public Servants (Inquiries) Act, 
1850, or to an officer otherwise 
appointed to hold such inquiry, 
or to a Public Service Oommis- 
sion established under tke Gov- 
ernment of India Act, 1935, 
when exercising its functions in 
relation to any matter arising out 
of any such inquiry, or” ; 


(ii) existing clause (cc) shall be re-let- 


tered clause (h) and for existing 
clause (d) the following clauses shall 
be substituted, namely ;— 

“(i) of such facts, to an authorised 
officer of the United Kingdom, 
or of any Indian State or of any 

part of His Majesty’s Dominions 

£ which has entered into an agree- 
' ment with British India for the 
granting of double taxation 
relief, as may, be necessary for 

the purpose of enabling such 
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relief or a refund yader sation 
49-of this Act to be given, or, |" 
(j) of such facts, to an officer of a 
Provincial Government, as may 
be necessary for the purpose of 
enabling that Government to' 
levy or realise any tax imposed 
by it on agricultural *incomes, 


or 

(k) of such facts, to any „authority ` 
exercising powers under the Sea 
Oustoms Acf, 1878, or any Att of 
the Central Legiglature imposing 

F a duty of excise as may béæ@neces- * 
sary for enabling it duly eto efèb- 

. Gise such powers, or É 

(1) of such facts, to a Returning Officer , 
as may be necessary to establish 
whether a person is or ig uot 
entitled to be entered on an elec- 
toral roll, or 

(m) so much of such particulars, to 
the appropriate authority, as may 
be necessary to’ establish whe- 
ther a person has or has not 
been assessed to income-tax in 
any particular year or years, 
where under the provisions of 
any law for the time being,in 
force such fact is required to be 
established.” ; ; 

(c) in the second and third provisos to 
sub-section (2) the words “Provided 
further that” shall be omitted and 
these provisos shall be numbered, 
respectively, as sub-section (4) and 
sub-section (5) ; i 


e 
“ (d) in sub-section (4) so re-numbered, 


after the words “proceeding under” 
- the words, letter and figure “sec- 
e tion 25-A or” shall be inserted. 


67. Amendment of section 55, Act XI of 
1922, 
*In section 55 of the said Act,— 


(a) for the words “ccmpany, unregistered 
e firm or other association of indivi- 
duals” the words “company, local 
authority, unregistered firm or other 
asscciation of persons” shall be 
substituted, and after the words“not 
being a registered firm”, the words 
“or the partners of the firm or mem- 
bers of the association individually,” 
shall be inserted ; . 
(b) before the existing proviso the fol- 
lowing proviso shall be isserted, 
namely :— 6 bia. A 
“Provided that where under the pro» 
visions of clause (b) of sub-sec- 
tica (5) of section 23 an tinregis- 


. 


+ teg firm has been assessed in 
. the manner applicable to a re- 
gistered firm, super-tax shall be 
payable by each partner of the 
firm indivtdually on his share in 
the income, profits and gains of 
a the firm and not by the firm 
eC, itself;" : i 
an 
(c) in the existing *proviso,— 
KO) after the words “Provided” the 
e werd “further” shall be insert- 


o ed; o 

(if) after the words “unregistered,frm” 
° me words ee association 
<" of persons not being a company” 

skall Be inserted ; $ ais 

for the words “an individual 

having a share in the firm" the 

words “a partner of the firm or a 

member of the association, as 

the case may be,” shall be 

substituted. 

ng Amendment of section 56, Act XI of 


(iti) 


1322. 
` In section 56 of the said Act, after the 
word company” the words “local authority” 


shall be inserted and forthe words “associa: ` 


tian of individuals” the words “association 
of person” shall be substituted, 


ons Omission of section 57, Act XI of 
: Becton 57 of the said Act shall be omit- 


oe Amendment of section 58 Act XI of 


In Section 58 of the said Act,— 

(a) in sub-section (1), for the words “Lhe 
Proviso” the words “the second 
proviso” shall be substituted, and 
the figures “17”, 9)" anā “4s” 
‘shall be omitted and for the words 
brackets and figures “sub-sections 
(2) and (8," the word, brack&ts 
and figure “sub-section (2," shall 
be Substituted, and for the figures 

20", the words, figures and 
brackets” and 20 and the first 
Proviso to sub-section (1) of sec- 
tion 41 and section” shall be sub- 
| Strtuted ; 

(b) in sub-section (2), for the words, 

a brackets, figures and letters “sub- 
sections (3-A),(3-B), (3 C) and (8-D)” 
tte words, brackets, figures and 

e'e letters ‘ sub-seetions (2), (2-A),(2-B)s 

| (3-8), (3-0), (8-D) and (8-E)” shall 
be substituted 


ted. 
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stituted andthe word and . 
figures ‘‘séction 57” shall be omit- 
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71. Amendment of section 58 A, Act XI 
of 1922, 
In clause (b) of section 5&-A of the said 
Ach— a ie 
(a) in sub-clause (i) the words “indivi- 
duals ox’ shall be omitted ; ° 
e (b) in sub-clause (ii) the words and 
figures “or section 11” shall ‘be 
omitted. 


e 72. Amendment of section 28-B, Act. AKI 

of 1922. f 
In section 5€-B of the said Act, sub-sec- 

tién (2) shall be omitted, and sub-sections 

(8), (4) and (5) shall be re-numbered (2), (8) 

and (4), respectively, and in sub-section (4) 

as so re-numbered after the word “recog~ 

nise” the words “oran order withdrawing 
recognition from” shall be inserted. 
73. Amendment of section 58-F, Act XI 

of 1922. 

In section 58 F of the said Act,— . 

(a) to sub-section (1) the words “or six 
thousand rupees, whichever is less” 
shall be added ; 

in sub section (2), for the words 

teginning “In the accounts of a 

Tecognised provident fund" and 

ending “Such interest shall he 

exempt from payment of income» 
tax,” the following shall be sub- 
stituted, namely: — 

“Interest credited on the accumulated 
balance of any employee in a 
recognised provident fund shall 
be exempt from payment ofin» 
come-tax, if and in so far as it 
does not exceed one-third of the 
salary of the employee for the 
year concerned, and”. 


74. Amendment of section 58-G, Act XI 
of 1922.. 

In sub-section (3) of section 58G of the 
said Act, for the words beginning “from 
the payment of which" and ending “in 
addition to any other income-tsx” the 
following shall be substituted, namely: — 

“and super-tax which would have been 

psyable by the employee in respect 
of his total income for each of the 
years concerned if the fund had 
not been a recognised provident 
fund, and the amount by which 
such total exceeds the total of all 
sums paid by or on behalf of such 
employee by way of tax fòr such 
- years shall be payable by the 
employee, in addition to any other 
income-téx-and super-tax”. 


(b) 
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75. Amendment of section 58-K Act XI 

of 1922. ° $ 

“In sub-section (2) of section 58-K, of the 

said Act,-— ? 

- (a) after the word “shall" the following 
< words shall be inserted, namely:— 
‘if the employer has made effectiye 
arrangments to secure that tax 
shall be deducted at source from 

_ the amount of such share when 

ee - paid to the employee,”; 

, (b). for the word, brackets and figures’ 
“clause ix)" the word, brackets 
and figures “clause (xii)” shall be 

-¢ substituted. . 

76. Insertion of new Chapter in Act XI 
of 1922. 
- After Ohapter IX A of.tbe said Act the 
following Obhapter shall be inserted, 
namely:—. 


“OHAPTER IX-B. 
: ‘GPROIAL PRiVISIONS RELATING TO OERTAIN 
OLASSES OF SUPERANNUATION FUNDS. 

58-N. Definitians. 
< In this Ohapter, unless there is anything 

` repugnant in the subject or context,— 

(a) ‘approved 
i means a superannuation fund or 
a any part of a superannuation 
íi fund which has been and continues 

to be approved by the Central 
Board of Revenue in accordance 
with the provisions of this Chapter; 

(b) ‘employer’, ‘employee’ and ‘contribu- 
a tion’ have, in relation to super- 
< : annuation funds, the meanings 

: assigned to those expressions in 

section 58-A in relation to provident 
funds; 

(c) ‘ordinary annual contribution’ means 
-an -annual contribution of a fixed 
amount or an annual contribution 
computed on some definite basis 
by reference to the earnings, the 
contributions or the number of 

. members of the fund. 

589-0. Approval and withdrawal of 
approval. ; 

(1) The Central Board of Revenue may 
.accord approval to any superannuation 
fund. or any part of a superannuation 
` fund which in its opinion complies with 
the requirements of section 58-P, and may 
‘at any time withdraw such approval, ifin 
„its opinion the circumstances of the fund 
„Or part cease to warrant the continuance 
. of the approval. 

- (2) The Central Board of Revenue shall 
communicate in ‘writing*+o the trustees of 


. 


superannuation fund’- 


ast rc 


the fund the-grant’® of appipral with the 
date on which the appro¥al is to take 
effect, and, where the approval is granted 
subject to conditions, those conditions. 

(3) The Central Board of Revenue shall , 
communicate in writing to the trustees of. 
the fund any withdrawal of approval with 
the reasons for such withdrawaleand thg, 
date on which the withdrawal is to take 
effect. $ i 

(4) The Central Board of ReVenue shall - 
neither refuse nor withdraw -approvel to 
any superannuation fund or any @art of a 
superannuation fund unle&s it has given- 
the tfustees of that fund a regsonable 
opportunity of being heard in the matter. 

58-P. Conditions for approval. ° 

In order that a superannuation fund 
may receive and retain approval the fol- 


lowing conditicns shall be _ satisfied, 

namely:— 
(a) the fund shall be a fund established 
under an irrevocable trust in 


connection with a trade or under- 
taking carried on in British India; 
the fund shall have for its sole 
purpose the provision of annuities 
for employees in the trade or 
undertaking on their retirement 
at or after a specified age or’on 
their becoming incapacitated prior 
to such retirement, or for the 
widows, children or dependants of 
persons who areor have been such 
employees on the death of those 
persons; and E 
‘c) the employer in the trade or ynder-- 
taking shall be a contributor to 
the fund: 
Provided that the Central Board of 
- Revenue may, if it thinks fit 
and subject to such conditions, 
if any, as it thinks proper to 
a attach to the approval, approve 
a fund or any part of a fund— 

a) notwithstanding that the rules of 
the fund provide for the - 
return in certain contingencies 
of contributions paid to the 
fund, or 

(ii) if the main purpose of the fund 
is the provision of such annui- 
ties as aforesaid, notwithstand- 
ing that such provision is note 
its sole purpose, or 

. (iii) notwithstanding that the trade 
. or undertaking jn conmection 

l with which the fund is estab-* 

lished is carried on only partly 
.. in British India, . 


(b) 


r 


Pa 


Wa 


1989.” « | 


52-Q,° App Karion fof approval. 

(1) An application for approval of a 
superannuation fund or pari of a super- 
annuation fund for any year of assessment 
ghall be made in writing before the end 
of that year by the trustees of the fund 
to the Income-tax Officer, and shall be 

csompantsd by a copy of the instrument 
under which the fund is established 
and by two copies eof the rules and 
of the accounts of the fund for the 
last «year for which such accounts 
have beers made up. The Central Board 
.Of Revenue may require such further 
infotmatien to be supplied as it thinks 


proper. . 


` (2) If any altesation in the rules, con- 
stitution, objects or conditions of the fund 
is madg at any time after the date of 
the application for approval, the trustees 
-of the fund shall forthwith communicate 


- such alteration to the Income-tax Officer, 


- 


and in default of such communication 
‘any approval given shall, unless the Central 
„Board of Revenue otherwise orders, be 
deemed to have been withdrawn from 
the date on which the alteration took 
‘effect. 

~ 58&R. Haemption of superannuation fund 
from Income- tax, 

Income derived from investments or 
deposits of an approved superannuation 
fund shall be exempt from payment of 
‘income tax, and any sum paid by: an 


& 
` 


_ employer or an employee by way of cons 


~ 


, Proper, » ` 


a 


tribution towards an approved superannua- 
ction fand shall, in the case of an employer, 
be deducted in computing his income, 
“profits or gains for the purpose of assess- 
ment, and, in the case of an employee, be 
.treated for all the purposes of this Agt as 
-if it were a sum to which the provisions of 
“section 15 apply : 

Provided that no such exemption shall, 
a be allowable to an employee in respect of 
any sum which is not an ordinary dnnual 
, contribution : K 
‘ Provided further that where a contri- 
‘bution by an employer is not an ordinary 


` annual contributicn it shall, for the pur- 


, poses of this section, be treated, as the 


Oentral Board of Revenue may direct, 
-either a8 an expense incurred in the year 


; in which the sum is-paid, or as an expense 


bi 


¿t0 be spread over such period of years 


as ihe Qentral Board of Revenue thinks 
° 58-8. Treatment of re-paid contributions, 

(1; Where any contributions (including 
snterest oa contributions, if any} are re-paid 
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to an employee, the amount so re-paid shall 
be deemed for the purposes of incéme-tax 
and super-tax to be income of the eniployee 
for that year. é 

(2) Where any contributions (including 
interest on contriputions, if any) are re-paid 
to gn employee during his lifetime but not 
at or in connection with the termination 
of his employment, income tax on the 
amount so re-paid or paid shall except in 
the case of an employee whose employment 
was carried on abroad, be deducted by the 
trustees of the fund at the average rate 
of tax at which the employee was liable 
to income tux and super-tax during the 
preceding three years or during such 
period, if less than three years as he was a 
member of the fund, and shall be paid by 
the trustees to the credit of the Oentral 
Government within the prescribed time 
and in such manner as the Central Board 
of Revenue may direct. 
` 58-T. Deduction from pay of, and con- 

tributions on behalf of, employee to be 

included in return under section 21. 

Where an employer deducts from the 
emoluments paid to an employee or pays 
on his behalf any contributions of that 
employee to an approved superannuation 
fund, he shall include all such deductions 
or payments in the return which he is 
required to furnish under section 21. 

58-U. Liabilities of trustees on cessation 
of approval of fund. 

If a fund or a part of a fund for any 
reason ceases to be an approved superann- 
uation fund, the trustees of the fund shall 
nevertheless remain liable to account for 
tax on any sUm paid — 

(a) on account of returned contributions 
(including interest on contributions 
if any}, and 

(b) in commutation or 
annuities, 

in so far asthe sum so paid is in respect 

of contributions made before the fund or 

part of the fund ceased to be an approved 

fund under the provisions of this Ohapter. 
5ueV. Particularsto be furnished in res- 
pect of superannuation funds. 

The trustees of an approved superannua- 
tion fund and any employer who con- 
tributes to an approved superannuation 
fund shall, when required by notice from 
the Income-tax Officer, withii twenty-one 
days of the date of such notice— 

(a) furnish to the Income-tax Ofiter a 
return containing such particulars 
of contributions made to the fund 
as the notiod may require ; 


in lieu of 


$8 . 

(b) „prepare and deliver, to’ the Income- 

., tax Officer a return containing— 

(2) the pame and place of residence 

e of every person in receipt of an 
.. annuity from the fund, 
(ii) the amount of the annuity payable 
A “to each annuitant, . 
(iii) particulars of every contribution 
, (including interest on contri- 
butions, if any) returned to the 
; + employer or to employees; and. 
$ (iv) partieulars of sums paid in com- 
- mutation or in lieu of annuities; 

(c) furnish to the Income-tax Ofir a 
copy of the accounts of the fund 
to the last date prior to such notice 
to which such accounts have been 
made up, together with such other 
information and particulars as the 
Central Board of Revenue may 
reasonably require.” 

77. Amendment of section 59, Act XI 
_of 1922. i 
In sub-section (2) of section 59 of the said 
Act, sub-clause (14) of clause (a) shall be 
‘omitted, and sub-clause (iti) shall be re- 
numbered (ii). 
Amendment of section 60, Act XI 
of 1922, 
In section 60 of the said Act,— . 

(a) in sub-section (2), after the words 
“twelve months” the following 
words, breckets and figures shall 
be inserted, namely :— 

- or a payment which is under the 
provisions of sub-section (1) of 
section 7 a profit in lieu of 

: salary”, and 

for the words “such relief as it may think 
fit’ the words “the appropriate relief” shall 
‘be substituted ; 

(b) the following sub-secticn shall be 
added, namely :— 

(3) After the commencement of the 

Indian Income Tax (Amendment) 
Act, 1939, the power conferred 
by sub-section (1) shall not be 
exercisable except for the pur- 
pose of rescinding an exemp- 
tion, reduction or modification 
already made.” 
79. Substitution of new section 61, Act 
“XI of 1922. 
For section 61 of the said Act the follow- 
ing section shall be substituted, namely :— 
“61. Appearance by authorised repre- 
* > sentative. 

(1) Any assessee, who is entitled or 

required to,attend before any 


‘Income-tax authority in‘ connection ` 
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. ae 
with any procee¢fg under this 
Act otherwise than when required 
under section 37 to attend person- 
ally for examination on oath or 
affirmation, ntay attend by a persons 
authorised by him in writing in 
this behalf, being a relativé of 
or a person regularly °employed 
by the assessee, or a lawyer or 
accountant “or Incomeetax practi- 
tioner, and not being disqualified 
by or under sub-section (3).° 


7 


(2) In this section,— , , 
e (i) a person regularly employed, by ' 


r 


the assessee shall inelude any 
oficer of a Scheduled Bank with 
which the &sessee maintains 
a current account or has other 
regular dealings ; e 

(iz) lawyer’ means a Barrister-at-Law 
or Solicitor or any other person 
entitled to plead in any Court ~ 
of law in British India : 

(iii) ‘accountant’ means a registered 
accountant enrolled in the 
Register of Accountants maintain- 
ed by the Central Government 
under the Auditors Certificate 
Rules, 1932, or a holdereof a - 
restricted certificate under the ' 
Restricted Certificate Rules, 1932, 
or a member of an association 
of accountants recognised in this 
behalf by the Central Board of 
Revenue; 

(iv) ‘Income-tax practitioner’ means— 

(a) any person who, before*the Ist 

day of April, 1938, attended 
before an Income-tax authority 
on behalf of any assessee 
otherwise than in the capacity 
of an employee or relative of 
that assessee; - 

(b) any person who has passed any 

accountancy examination re 
cognised in this behalf by the 
Central Board of . Revenue; 
or 

(e) any person who has acquired 

such educational qualifications , 
as the Central Beard of Revenue 
may prescribe for this purpose. 


(8) No persan who has begn dismissed 


from Government service after the 
lst day of April, 1933, shall be 
qualified to represent at, assessee 
under sub-sectione(1); and if apy 
lawyer or registered accountant is 
found guilty of misconduct in con- 
„nection with any incomfe-tax proe 


a 
igs e 6 ii 


‘Seeding by the authority empower- 
ed to take disciplinary action 
against members of the profession 
to which he belongs, cr if any 
. other person "is found guilty of 
i -such misconduct by the Commis- 
* sioner of Income-tax, the Commis- 
sicher of Income-tax may direct 
that he shall be thenceforward 
disqualified to represent an arsessee 
under sub-section (1); 
Provided that— ji 
(a) n8 such girestion shall be made 
“in respect of any person unless 
de is.given a reasonable opportu- 


nity of being heard, : 


(b) any persen against whom such 
direction is made may, within 
e one month of the making of the 
direction, appeal to the Central 
Board of Revenue to have the 

- direction cancelled, and 
(e) no such direction shall take effect 
until one month from the making 
thereof or, when an appeal is 
preferred, until the disposal of 

the appeal.” 

80. Amendment of section 63, Act XI 
of 1922. 

In sub section (2) of section 63 of the 
gaid Act, for the words “association of 
individuals” the words “association of 
persons” shall be substituted. 

81. Amendment of section 64, Act XI 
of 1922. X 

In section 64 of the said Act, — 

(a) én.,sub-seetion (1) for the word 
“business™, where it first occurs, 
the words “a business, profession 
or vocation” shall be substituted; 
for the word “business”, wheye it 
occurs for the second time, the 
words “business, profession or 
vocation” shall be substituted; ande 
for the words “his principal place 
of business” the words ,“the 
principal place of his business, 
profession or vocation” shall be 
substituted; 

(b) to sub-section (8) the following 

; provisos shall be added, namely:— 

“Provided further that the place of 

P assessment shall not, be called in 

e ._ question by an assessee if he has 
i made a return in response to the 

fotice under sub section (1) of 
-sectione 22 and has stated therein 
the principal place wherein he 
carries on bis business, profession 
or vocation, or if he bas not m&de 
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such `a return shall ‘not becalled- 
in question after the expiry of 
the time allowed by the notice 
under sub-section (2) of sestion 22 
or under section 34 forthe making 
of a retura: Pt . i 
Provided further that if the place of. 
assessment is called in question. 
by an assessee the Income tax 
Officer shall, if not satisfied - with 
s the correctness ofthe claim, refèr - 
the matter for determination under 
“this sub-section before assessment 
is made.” 
Amendment of section 66, Act XI 


82. 
of 1922. 

In section 66 of the said Act, — 

(a) in sub-section (2), the words, figures 

and letter “or of a decision by a 
Board of Referees under sec- 
tion 33-A" and the words “or de- 
cision”, in both places where they 
occur, shall be omitted; 

(b) in the first proviso to sub-section (2), 
the words and figures “‘orsection 32" 
shall be omitted; 

(c) in the proviso to sub-section (7), 

` the following words shall be added, 
namely:— 

“unless the High Oourt, on intimation 
given by the Commissioner within 
thirty days of the receipt of the 
result of such reference that he 
intends to ask for leave to appeal 
to His Majesty in Council, makes 
an order authorising the Commis- 
sioner to postpone payment of 
such refund until the disposal of 
the appeal to His Majesty in 
Council”; 
in clause (a) of sub-section (8), 
the words “the North-West Frontier 
Province and" shall be omitted. 
Amendment of section 66-A, Act XI 


(d) 


83. 
of 1922. 

To sub-section (J) of section 66-A of the 
said Act, the following proviso shall be 
added, namely:— 

“Provided that where in any reference 
heard by the Bench of tke Court 
of the Judicial Commissioner of 
the North-West Frontier Province, 
a difference of opinion arises be- 
tween the Judicial Commissioner 
and the Judge of the said Court, 
the cpinion of the Judicial Qom- 
missioner shall prevail.” 

Addition of Schedule to Act XI 


diall be added as a 


84. 
of 1922, 
The | following 
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Schedule Ío thé said Act, namely:— 
» “THE SCHEDULE. 
[See section 10 (7) ] 
Roufzs FOR THe COMPUTATION OF THE 

Prortts AND Gains or Insusancs BUSINESS. 

1. In.the case of aħy person who 
carries on, or at any timein the perceding 
year carried on, life insurance business, 
the profits and gains of such person from 
that business shall be computed separately 
from his income, profits or gains from any 
Other business. 

2. The profits and gains of life insurance 
business shall be taken to be either— 

(a) the gross external incomings of the 
preceding year from that business 
less the management expenses of 

` that year, or 

(b) the annual average of the surplus 
disclosed by the actuarial valuation 
made for the last~iuter-valuation 
period ending before the year for 

_ which the assessment is to be 
made, after adjusting such surplus 
so as to exclude from it 
any surplus or deficit included 
therein which was made in any 
earlier inter-valuation period and 
any expenditure other than ex- 
penditure which may under the 
provisions of section 10 of this Act 
be allowed for in computing the 
profits and gains of a business, 

, whichever is the greater : 

` provided that the amount to be 
allowed as management expenses 
shall not exceed— 

. (a) 74 per cent. of the premiums re. 
ceived during the preceding year 
Jin respect of single premium life 

. insurance policies, plus 

~ (b) in respect of the first year’s pro- 
miums receivedin respect of other 

- + ° life insurance policies for which the 

number of annual premiums re- 

ceived is less than twelve, or for 
which the number of years during 
which premiums are payable is 
less than twelve, for each such 
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premium or each aah year Ti per 
' cent. of such first year's premiums 
‘received during the preceding 
year, plus 
(e) 85 percent.ofthe first year’s pre:” 
miums received during the ae 
ceding year in respect, of ot 
life insurance policies and si par 
cent. of other premiums received 
during that yéarin respeet of all life 
insurance policies other than single 
premium life insurance policies. 
3. In computing the surplus for the pur-. 
ə pose of rule 2,— 

. (a) one-half of the amounts pid to or 
reserved for or expended on behalf 
of policyholders shall be allowed as 
a deduction : 

Provided that in the first such tompu- 
tation made under this rulo of any 
such surplus no account shall be 
taken of any such amounts to 

- the extent to which they are paid 

out of or in respect of any sur- 

plus brought forward from a 
previous inter-valuation period : 

_ Provided further that ifany amount so 
reserved for.policyholders ceases 
to be so reserved, and is not paid.> 
to or expended on ‘behalf of puir. 
holders, one-half of such amount, 

-if it has been previously allowed . 
asa deduction shall be treated 
as part of the surplus for the 
period in which the said pmouni > 
ceased to be so reserved ; 

any amount either ` writer? off. or 

reserved in the accounts or through 

the actuarial valuation balance 
sheet to meet depreciation of or 
loss on the realisation of securities 
or other assets, shall be allowed as 

a deduction, and any sums taken ~ 

credit for in the accounts or actua- 

e rial valuation balance sheet on ac- 

e count of appreciation of or gains 

- on the realisation of the securities 

or other assets shall be included in 
the surplus : 


(b) 


(To be continued.) : i : 


i ; Wit & Humour. 


When You Were Bill and I Was Joe. 
“Why Gentlemen „of the Jury, this man is 
not, he cannot be guilty,” said the lawyer 
defendin ga man charged with grand lar- 
ceny. “He never did a wrong act in his life. 
He and I were boys,,reared together. I 
know him as well as he knows himself, He 
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a e 

simply could’t do anything wrong. He and -` 
I used to run around together; we used to 
steal watermelons together; tfat's his 
calibre, stealing watermelons; he'd’ never 
get up to stealing automobiles.” 

And the man was acquitted base end. 
Comment. 
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: [Concluded from p. 40, Journal of 181 Ind. Cas.] 


Provided that it upon investigation it 


appears to the Income tax Officer 
after consultation with the 
Superintendent of Insurance that 
having due regard to the neces- 
sity for making reasonable pro» 
. vision for bonuses to participating 
. policyholders and for contingen- 
“cies, the rate of interestor other 
factor employed in determining 
.the liability in respect of out- 
standing policies is materially 
inconsistent with the valuation 
of the securities and other assets 
80 as artificially to reduce the 
surplus, such adjustment shall 


be made to the allowance fór 


depreciation of, or to the amount 


to be included in the surplus in 


Tespect of appreciation of, such 
securities and other assets, as 
shall increase the surplus for the 
purposes of these rules to a figure 
which ¿3 fair and just : : 


(e) the whole amount of interest re- 


ceived in.respect‘ of any securities 
ofthe Central Government which 
have been issued or declared to be 
income-tax free shall be deducted. 


4. Where for any year an assessment is 


made 


in accordance with 


the annual 


average of a. surplus disclosed by a valua- 
tion for an inter-valuation period exceed- 
ingly twelve months, then, in computing the 


tax payabledor that year, credit shall not 


be given in accordance with sub-section (5) 
of section 18 for the tax paid im the pre- 
ceding year, but ‘credit shall be given for 
the annual average of the income-tax paid 
“by dedaction at source from interest on’ se- 
curitieS Sr otherwise during such period. ° 


5.. For ihe purpcses of these rules— - 


(t) ‘preceding: year’ means that year 


for which annual accounts’ are 


e+ Fequired to bo- prepared under 
181—4, 6 i 


. (ii) 


Provided that incomings, 


(iii) 


the Insurance Act, 1938, imme- 
diately preceding the year for 
which the asseesment is to be 
made or untilthe commencement 
of the Insurance Act, 1938, thè 
previous yearas defined in sec- 
tion 2 of this Act ; : | 

‘gross external incomings means 

the full amount of incomings 

from interest, dividends, fines 
and fees and all other incomings - 
from whatever source derived 
(except premiums received from 

policyholders and interest and 
dividends on-.any annuity fund) 

and includes also profits from 
reversions and on the sale or the 
granting of annuities, but ex- 
cludes profits on the realisation 
of securities : 

including the 
annual value of the property oc* 

cupied by the assessee, which 
but for the provisions of sub- 

section (7) of section 10 would 

have been assessable under sec- 
ticn 9 shall be computed upon the 

basis laid. down in the ‘last 

named section, and that there 

sball be allowed from such gross 

incomings such deductions as 

are permissible under that sec- 

tion. r : 

‘management expenses Means 

the full amount of expenses 

(including commissions) incur- 

red exclusively in the manage- 

ment of the business of life in- 

surance, and in the case ofa 

company cariying on other classes 

of business as well as the busi- 

ness of life insurance in addition 

thereto a fair proportion of the 

expenses incurred in the general 

management of the whole busi- 
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* ness. Bonuses of other sums 
* paid to or reserved on behalf of 
R policyholders, depreciation of, 
and losses on the realisation of, 
securities and any expenditure 
‘other than expénditure which 
ene may under the provisions of sec- 
: tion 10 of this Act be allowed 
for in computing the profits and 
g gains of a business are not 
ok management expenses for thé 
purposes of these rules ; 

(iv) ‘life insurance business’ means 
life insurance business as defined 
in clause (11) of section. 2 of the 
„Insurance Act, 1938 ; 

(v) ‘securities’ includes stocks and 
shares. 

6. The profits and gains of any business 
.of insurance other than life insurance shall 
be taken to be the balance of the profits 
disclosed by the annual accounts, copies of 

. which are required under the Insurance 
-Act, 1938, to be furnished to the Superin- 
_-tendent of Insurance after adjusting such 
balance so, as to exclude from it any ex 
` penditure other than expenditure wbich 
may under the provisions of section 10 of 
this, Act be allowed for in comput- 
ing the profits and gains of a business. 
Profits’ anid ‘losses ‘on the realisaticn 
of investments, and’ depreciation and 
appreciation of the value of invesiments 
shall be dealt with as provided in rule 3 
for the business of life insurance. 

__ 1. The profits and gains of companies 
carrying on dividing society or asseesment 
business shall be taken to be 15 per cent, 
of the premium income of the previous 
year, or in the case cf non-resident com- 
panies 15 per cent. of the British Indian 
premium income of the previous year. 

£. The profits and gains of the British 
Indian branches of an insurance company 
not resident in British India, in the absence 
.of more reliable data, may be deemed to 
be the proportion of the total world 
inccme of the company corresponding to 
the. proportion which its British Indien 


‘premium income bears to its total 
‘premium income. For the purpose of 
this rule, tke total world income of life 


insurance companies not resident in British 
- India whose profits are periodically ascertain- 

.ed,.by actuarial valuation shall be computed 
in the manner laid down in these rules for 
the ccmputatio: of the profits and gains of 
ee business carried on in british 
India. : s 


; 9, These rules apply, to th: AB BE 


. 
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maintained by ; 
'tinder the Auditors Certificate Rules, 1932: 
`` Provided that: the Central Government 


> me 
1811 0 
eee es ee ee Sgt ye os 
of the profitg of any business of insurance 
carried on by a mutual insurance company." 
Past IL 


85. Insertion of new section 5-A in Act: 
XI of 1922. : 

After section 5 of the said Act the 
following section shall be inserted; 
namely;— 3 

“5-A. The Appellate Tribunal.” 

(1) The Central Government shall appoint 
an Appellate Tribunal consisting of not 


more than ten persons to exercise the func-. | 


tions tonferred on the Appellate Tribunal by 
this Act. ° ° Z 

(2) The Appellate Tribynal shalk consist. 
of an equal number of judicial members 
and accountant members. as hereinafter 
defined. r 

(8) A judicial. member shall be a person 
who has exercised the powers of a District 
Judge or who possesses such qualifications 
as are normally required for appointment 
to the post of District Judge; and an account- 
ant member shall be a person who has, for 
a pericd of not less than six years, practised 
professionally as. a Registeretl Accountant 
eurolled on the Register of Accountants 
the Oentral CGovernnrent 


May appoint as an accountant member 
of the Tribunal any peréon not possessing 


the qualifications’ required by. this sub- 


section, if it is satisfied that he has 
qualitications and has had adequate ,experi- 
ence of a character which rendér him 
suitable for appointment to the Tribunal. 

(4) The Central Government shall appoint 
a judicial member of the Tribunal to be 
president thereof. 

(6) The powers and functions of the 

ppellate ‘l'ribunal may be exercised and 
ischarged by Benches constituted from 
membtrs of the Tribunal by the president 
of the'Tribunal. 

(6) A Bench shall consist of not less 
than two members of the Tribunal, and 
shall be constituted so as to contain an 


equal number of judicial members and . 


accountant members, or so that the number 
of members of one class does not exceed 
the number of members.of the ether claes 
by more than one. i 

(7) If the members of a Bench differ in 
apinion on any point, the point shalle decid- 
ed according to the opinion ofthe majority, if 


there is a majority; hut if the members - 


are. equally divided, they ‘shall state the 
point’ or points on which they differ, and 


2 
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_ the edge shal? be referred by the president 
of the Tribunal for hearing on such point or 
pdints by ore or more of the other members of 
the Tribunal, and such point or points shall 
«hbe decided according» to the opinion of the 
majority of the members of the Tribunal who 
have heard the case, including those who 

- fst hearé it. 4 

? (8) Subject to the provisions of this Act, 

the Appellate Tribunel shall have power 
to regulate its own procedure, and the 
procedure of’ Benches® of the Tribunal in 
all matters arising out of the discharge of 

. tts functions, including the place at which 

x the *Benches shall hold their sittings.” 

DS Amendment of section 28, Act XI of 


4 


In section 28 of the said Act,— 

(a) jn sub-section (1) and sub-section (2), 
for the words “or the Commis- 
sioner" the words “or the Appellate 
Tribunal”, and for the words “he 
may direct” the words “he or it 
may direct” shall be substituted; 

(b) In sub section (5), for the words, “or 
a Commissioner who has made” 

. the words ‘or the Appellate Tribunal 
on making” shall be substituted. 


il Omission of section 82, Act XI of 


je 


a 

` 1922. 

ı  Bestion 32 of the said Act shall be 
omitted, 


88. Substitution 
83, Act XI of 1922. 
| For sec:ion 33 of the said Act the follow- 
ing segion shall be substituted, namely: — 

"33. Appeals against orders of Appellate 
Assistant Commissioner, 

(1) Any assessee objecting to an order 
passed by an Appellate Assistant 
Commissioner under séction 28 or 

= section 31 may appeal to the 
Appellate Tribunal within sixty 
days of the date on which. he is 
served with notice of such order. 

(2) The Commissioner may, if he objects 
to any order passed by an Appellate 
Assistant Commissioner under 
section $1, direct the Income-tax 
Officer to appeal to the Appellate 
Tribunal against such order, and 
such appeal may be made at any 

è time before the expiry of sixty days 
from the date of the order, 

(8) An appeal to the Appellate Tribunal 

-° Shall þe in the prescribed form 


of new section for section 


scribed manner, and shall, except 
in the case ofan appeal referred to 
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and shall be verified in the pre- - 
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in sub-section (2) be accompained 
by a feg of one hundred rupees. 

(4) Toe Appellate Tribunal may, after 
giving both parties to the, appeal 
an opportunity of being heard, pass 
such orders thereon as it thinks fit, 
and shall communicate any sugh 
orders to the assessee and to the 
Commissioner. 

(5) Save as provided in section 66 
orders passed by the Appellate 
Tribunal on appeal shall be final.”. 

89. Amendm:nt of section 85, Act XI of 
1928. 

In section 35 of the said Act, sub- 
sections (2) and (8) shall be re-numbered 
sub-sections (3) and (4), respectively, and 
the following shall be inserted as sabe 
section (2), namely:— 

“(2) The provisions of sub-section (1) 
apply also in like manner to the 
rectification of mistakes by the 
Appellate Tribunal.” 

90. Amendment of section 37, Act XI 

of 1922. 

In section 37 of the said Act, for the 
words “and Commissiuner” the words 
“Commissioner and Appellate Tribunal” 
and for the words “or Commissioner” in 
clause (c) the words “Oommissioner or 
Appellate Tribunal” shall be substituted. 

91. Amendment of section 48, Act XI of 
1922. 

In sub-section (2) of section 48 of the 
said Act, for the words “The Appellate 
Assistant Commissioner in the exercise, of 
his appellate powers, or the Commissioner 
in the exercise of his appellate powers or 
powers of revision” the words “The Appel- 
late Assistant Commissioner or the Appellate 
‘Tribunal in the exercise of their appellate 
powers” shall be substituted. 

92. Amendment of section 66, Act XI of 
1922. 

In section 66 of the said Act,— 

(a) for sub-sections ‘1:, (2), (8), (3-A), 
(4) and (5), the following sub- 
sections shall be substituted, 
namely:— < 

“(1) Statement of case by Appellate 
Tribunal to High Court. 

Within sixty days of the date upon 

A which he is served with notice 

of an order under sub-section (4) 


of section 33 the askessee or the 


Commissioner may, by application - 


in the prescribed form, 


accom: | 


panied where application is made. 


.by the assessee by a fee of one. 


y hundred rfpees, require the Appel- 


4 
. 

late Tribunal to refer, to. the High 
` Gourt any” question of law arising 
sut of such order, and the Appellate 
ibun shall within ninety days 
of the receipt of such application 
draw ‘up a statement of the case 

f and refer it to the Htgh Court: 
Provided that, if, in the exercise of 
‘ its powers under sub-section (2), 
t e Appellate Tribunal refuses to 
"state. a case which it has been 
required by the assessee to state,” 
the .assessee may, within thirty 
days from the date on which be 
receives notice of the refusal to 
state the case, withdraw his appli- 
cation and, if he does so, the fee 

paid shall be refunded. 

on any application being made 
under sub-section (J) the Appellate 
Tribunal refuses to state the case 
on the ground that no question of 
law arises, the assessee or the Com- 
missioner, as the case may be, 
may, within six months from the 
date on which be is served with 
notice of the refusal, apply to the 


RHE 


High Court, and the High Court. 


may, if it is not satisfied of the 
correctness of the decision of the 
Appellate Tribunal, 
Appellate Tribunal to state the 
case and to refer it,and on receipt 
of any such requisition the Appellate 
Tribunal shall state the case and 

refer it accordingly. 
(8) If on any application being made 
s under sub-section (1) the Appellate 
‘Tribunal rejects it on the gound 
that it is time-barred, the assessee 
or the Commissioner, as the case 
may be, may, within two months 
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require the - 
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from the date on whichghe is served - 
with notice of. the rejection, apply to. 
the High Court. and the High Court» 
if it ig not satisfied cf the correctness 
of the Appellate Tribunal’s decision, 
may require the Appellate Tribunal : 
to treat the application as made with- 
in fhe time allowed under sub- 
-section (1). ee ee 

(4) If the High Court ie not satisfied 
that the statements if a case 
referred under this section , are 
sufficient to enable it to determine 
the question raised thereby, the . 

e Court may refer the case back éo 
P the Appellate Triburfal t0 make 
such additions thereto or alterations - 
therein as the Court may direct 
in that behalf. 

(5) The High Conrt upon the bering 
of any such case sha'l decide the 
questions of law raised thereby 
and shall deliver its judgment there- 
on containing the grounds on which 
auch decision is founded and shall 
send a copy of such judgment 
under the seal of the Oourt and 
the signature of the Registrar to 
the Appellate Tribunal which shall 
pass such orders as are necessaty | 
todispose of the case conformahly : 
to such judgment.”; 


(b) in sub-section (6), the words “on 
the application of an assessee” 
shall be omitted; ` ` 


(e) in sub-section (7-A), for the words, 
brackets, figures and letter “Wader 
sub-section (3) or sub section (S-A)”, 
the words, brackets and figures 
“under sub-section (2) or sub-séc- 

* tion (3)" shall be substituted. 


‘ ~- MONEY PAID UNDER MISTAKE OF FACT 


. [ba recent county court case (Beida v. 

G. £ J. Shaffer & Co., Ltd., at Willesden 
Oounty Court on 8th February, 1939) an 
attempt was made to bring a peculiar but 
not unsual set of facts within the well 
known doctrine propounded by Parke, B., 
in ‘Kelly v. Solari, 9 M & W. 58, that 
“where money is paid to another under the 
influence of a mistake, that is, upon the 
gupposition that a specific fact is true which 
‘world entitle: the other to the money, but 
which fact is untrue, an acticn will lie to 


recover it back, and it is against conscience 
to return it.” 

The facts were that the defendants had let. 
outa Vauxhall motor car under a hire- 
purchase agreement toG in Jannary, 1937. 
In November, 1937, G purported to sell the 
car to the plaintiff, but did-not diselose that, 
it was subject to a hire-purchase agree- 
ment. In March, 193+, the plaintiff sold it 
toO, Ltd., and shortly afterwards G.,Litd., 
sold it to A. In October. 1938, A sold it to ' 
X, who sold ita few days later to F. 
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On 16th Noyember the defendant com- is unilateral only, and the other party is 
.-pany bati threatewed G on several occasions hot aware of nor has induced the mistake, 
to seizethe car on account of arrears, and rectification cannot be granted : Brad ord v. 
had by then incurred expenses .of about Romney, 30 Beav. 431. It wa also pointed 
£ 16 in instructions to agents to seize the out that the receipt made it clear eto the’ 
dar. .On that date G ‘was in arrears with plaintiff that there had been a Sale, and if 
one payment and owed the defendant com- there had been apy mistake at all, it wasa 
pany a sup in respect of the insurance mistake of law on the partof the plaintif 
-pfêmium for : 
the agreement. On that date the defend- that in view of Belsize Motor Supply Co. 
ant company traced thé car toC.,Ltd,and v Cox [1914] 1 K. B. 214, and Whiteley & 
in consequence of a thregt to seize it, O.,Ltd. Ca, Ltd. v. Hilt [1918] 2 K. B. £08, he was 
promised to deliver it upto the defendant liable only for the amount remaining un 
company „in the ceurse of the same day un- paid under the agreement. Jn fact, how- 
less ghey “heard to the contrary from «the ever? the agreement had been drawn so as 
“deféendant*company. C., Ltd, communicat- , to meet the difficulties created by those de- 
ed with the plaintiff and informed him that cisions. 
the car was still comprised in a hire-pur- The learned county court judge found as 
chase agreement, that the defendant com- facts tbat the plaintiff thought that he was 
pany héd threatened to seize if, and that paying £50 fortwounpaid instalments, and 
he might be liable forthe costs of a series that the defendants did purport to sell the 
of actions by subsequent purchasers of plaintiff the car for £50. As the facts did 
“the caron the implied condition of title. notcome within the principle of Kelly v. 
The plaintiff telephoned the defendant com- Solari, supra, his honour dismissed the 
pany and later inthe day called at their claim with costs. 
address and asked what he had been ‘let The plaintiff ln this case might well have 
in-for.” The managing director of the com- been persuaded to pay £50 for the car, even 
pany replied “£50.” After some bargain- if he bad known that only £1l-6s, was 
ing, during which the defendants’ managing due under the agreement, as he was 
-director said he had incurred expenses for threatened with the liability for damages 
searches, he drewa cheque for £50 tothe toa number of subsequent purchasers, and 
order of the defendant company and receiv- a possible liability for their costs. There 
eda receipt showing the sale of the carto was strong evidence that the desire to avoid 
him. The plaintiff agreed that nothing was this burden was the principal motive in his 
said about the amounts unpaid underthe mind. The case was one of those difficult 
agreement, but said that he was under the cases in which the plaintiff's mistake was 
impression that they aggregated £50. On one both offact and law, and one solution 
discovefing later that only £11-6s. remained of the problem seemsto be that even if he 
outstanding under the agreement, he sued had had the true facts explained to him he 
the defendant company for the difference could not well have acted otherwise. In 
between £50 and that sum, as money paid other words, the mistake was not material. 
under a mistake of fact. . Another solution is to be found in Morgan 
For the plaintiff, Kelly v. Solari, supra v. Ashcroft [193¢] 1. K.B. 49, where the 
~and Jones, Ltd. v. Waring & Gillow, Ltd. Oourt of Appeal reviewed all the authorities 
[1926] A.Q. 670, were cited, the latter being? and approved the.statement of Bramwell, B., 
a case in which the plaintiffs had paid the in Aiken v. Short, 1 H. &N 210, 215, where 
defendants £5,000 as a result of the.fraud he.said: “In orderto entitle a person to 
of a. third party, the plaintiffs honestly be- recover back money paid under a mistake 
lieving thatthey were paying the £5,000 of fact, the mistake must be as to a fact, 
as deposit under an agency agreement with which, if true, would make the person 
, the defendants as principals, and the de- paying liable to pay the money ; not where, 
fendants honestly believing that the money if true, it would merely make it desirable 
being paid in order to discharge a debt that he should pay the money.” It could 
owing to them by the fraudulent third party. not be said that the truth of the belief 
‘Phe House of Lords’held by a majority that that £50 was outstanding under the hire- 
the £5,000 was recoverable on the principle purchase agreement would necessarily have 
of Kelly v. Solari, supra. For the defend- made the plaintiff liabléto pay the defend- 
ant it “was contended that the same princi- --ant-that amount, and therefore no part of 
- ple must apply as in rectification of an the £50 could be recovered.—The Solicitors’ 
instrument, viza that where the mistake Journal. E : 
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which he was liable under. who had apparently been led to believe, 


6 | 


JOURNAL | 
gi AGENT'S RIGHT TO COMMISSION. ° E 


. 164 O. 


Wher an agent is employed to effect a tain what damage the plaintiffs had actually 


sale of propertŷ or even merely to introduce 
a purchaser, a term is implied that the 
principal will not unfairly prevent the agent 
from earning his commission. If there js 
sich interference after the agent has done 
Kis part, the agent has a right to recover, 
irrespective of what may take place subse- 
quently. It is true that he cannot recovey 
anything in the form of commission, nor, 
indeed in the form of quantum meruit, bee 
cause there is already an . express contract, 
but he can recover damages equal to the 
amount of commission which he would have 
earned had the transaction heen completed: 
Trollope and Sons v. Martyn Brothers (152 
L. T. Rep. 88; (1984) 2 K. B. 436). 
Lord Justice Greer based his judgment 
in that case on the ground that there was 
an implied undertaking by the vendors that 
after the agent's work was completed, they 
could not refuse to complete “without just 
cause.” The difficulty is that “without just 
cause” may be interpreted very differently 
in different courts. In the above case Lord 
Justice Scrutton dissented from the majori- 
ty of the court (Lord Justice Greer and 
Lord Justice Maugham) and refused to 
imply any such restrictions on the freedom 
of the vendors to withdraw. He thought 
that any other view would make the re- 
muneration of the agent of more importe 
ance than the contract of sale itself. That 
case concerned a sale of land which did 
not materialise. Signed contracts were 
never exchanged, although the purchaser 
had signed bis engrossed part of the con- 
tract when the vendors refused to go on. 
Again, in Trollope and Sons v. Caplan 
155 L. T. Rep. 365; (1936) 2 K. B. 382) the 
same question arose in the same form. 
The plaintiffs had introduced a purchaser 
who was willing to buy at the defendant's 
price, “subject to contract.” There was, 
however, a hitch in the negotiations, and 
the transaction fell through as the defend- 
ants refused to make the purchaser an 
allowance which he demanded. The Court 
of Appeal would-not award damages equal 
tothe commission which the plaintiffs would 
have earned, but they sent the case back to 
the county court for’a new trial, to ascer- 


suffered by’ being deprived of their chance: 
of earning commfssiom. In that case the. 
negotiations for purchase had not reached sd 
advanced a stage as in Trollope and Sons 
v. Martyn -Brothers (sup.), but tĦe ,Counte 
thought that even if the negotiations had 
only reached agreement on one term, there 
might still be special circumstances suffi- 
cient to justify the tribunal in drawing the 
inference but that for the, vendors’ action 
the parties would have made a ¢ontract. 
In Cooper v. Luxor (Eastbourne), Limited 
(February 7th) Mr. Justice Branson had 
before him a claim of this. kind by an 
agent in connection with the proposed rate 
of payment. The willing purchaser had 
been introduced by the agent and the 
price agreed, but the sale went off owing 
toa clash of interests between the defend- 
ant company’s directors, and eventually 
there was a sale without the plaintiff's 
assistance to another purchaser. The 
plaintiff sought to bring his case within 
Trollope and Sonsv. Martyn Brothers (sup.), 
but Mr. Justice Branson thought that the 
division of opinion between members, of 
the board as to the advisibility of selling 
to the particular purchaser whom the plaint- 


-iff introduced was a sufficient reason for 


the defendants not going on with the nego» 
tiations for sale. He pointed out that in 
Trollope and Sons v. Martyn Brothers (sup.) 
Lord Justice Greer said that no excuse 
whataver had been put forward on behalf 
of the defendants, and their conduct in 
refusing to exchange the engrossed con- 
tracts seemed to have been purely “arbi- 
trary,’ Nor did he think that Caplan’s 
case (sup.) carried the matter any further. 
It wasa question of factin each case whe- 
ther the defendants had “just cause” for 
their refusal to go on, and he thought the 
defend&nts in Cooper's case had not acted 
arbitratily and were entitled to judgment. 
It isto be observed that Lord Justice Greene 
in Caplan's case said that the authorities 
asto the rights and obligations of house 
agents were inan ‘unsatisfactory condition 
and might well be reviewed some day by 
the House of Lords.—The Law Times. 
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Invasions of Privacy. . 
* In a case before Mr.” Justice Oliver at the 
Birmingham Assizes, the facts came out 
‘that “a press photographer took a picture 
-zofa wife “dying by the roadside in her 
husband's arms, after a road accident, and 
that a dailys. paper ‘published what the 
judge stigmatised as a “shameful” picture 
with the caption, “Good-bye.” 
. The Diréctor of Public Prosecutions might 
‘congider* whether there are not some iv- 


~ ¥asions of privacy and some blatant pub- 


licity forewhich an indictment would lie. 
- Everyone is reltetant to stretch the mis- 
‘demeanour of doing an act to the public 
-mischief tocover many forms of misconduct, 
-and there lies a very real danger in too 
generous an application of the pronounce- 
« ment of ‘Lord Chief Baron Pollock in 
‘Jeffreys v Boosey (1854), 4 A. & C. 936, “I 
think the common law is quite competent 
‘to pronounce anything to be illegal which 
is manifestly against the public good.” 
But is there not a grave public mischief in 
such a gross trespass on the sanctity. of 
- death? The photograph was taken in a 
public place, and decent by-standers might 
well have been moved to violence against the 
photographer. And is it not a public 
mischief to. present to the public in a 
‘daily newspaper such perfectly horrible 
piece of work, to pander to the morbid in 
‘thousands and shock other thousands of sen- 
sitive people ? 

` It is time the armoury of the law is 
examined to’see whether there is no weapon 
‘against the invaders of privacy and the 
purveyors of horrors.—Justice of the Peace. 


- Forgery and Dates 

‘Forgery is “the making of a false 
document in order that it may be’ used as 
genuine,” and a document may be “false,” 
although otherwise duly executed, where an 
incorrect date is ineeried, if the time of 
its execution be “material”: Forgery Act, 
1913, section 1 (1), (2). Qan it be said that 
‘the alteration in the date is “material” 
if the date is falsely stated in contemplation 


‘of an event which’ has not and may 
hever happen? This was the principal 
question which the Court of Criminal 


Appeal had to consider in R v. Wells 
dante,’ p. 268).e On March 2, 1933, the ap- 
- pellant and H. executed a revocable settle- 
ment in favour. of the child of H. On or 
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ae ” Extracts from Contemporafies. `’ A 


two stoppers, 


"was stealing. 


a 


ga 
about May 18, 1936, the appellant, learnt 
that the Finance Bill proposed to prevent 
the obtaining ofa rebate of incorhe-tax 
oneall settlements other than irrevocable 


settlements executed before April 22, 1936., 


On May 20, 1926, the appellant and H. 
executed a supplemental deed making the 
settlement irrevocable and bearing date 
April 21, 1936. Subsequently the appellant 
produced these documents tothe inland 
Tevénue authorities with a view to 
obtaining a rebate. He was thereafter tried 
and convicted for having “uttered” a 
forged deed of settlement. On appeal 
their Lordships (Hawke, Humpbreys and 
Lawrence, JJ.) rejected the argument that 
as the Act was only a Bill when the false 
date was inserted, the date was not then 
material and consequently the document 
was not a forgery. From a perusal of the 
judgment of the Court delivered by Law- 
rence, J., it will be seen that the intention 
of the authorisa relevant factor in con 
sidering whether the false statement in the 


. document is material, and that the date was 


material in the present case because it was 
deliberately inseried in contemplation of 
thè Bill becoming law. It may be noted 
that it would follow from this decision 
that even ifthe Bill had not been enacted 
the deed would still have been a forgery.— 


‘The Law Journal. 


Cats and Milk. 

We all know the cats predilection for 
milk. It was probably to get away from 
the nursery cat that the cow jumped over 
the moon. But all the cats we have 
cherished have been quite capable of 
stealing milk for themselves, even to the 


-upsetting of the jug to get at its contents, 


These modern sealed bottles, often with 
are, however, a difficult 
proposition, so pussy has to look sad and 
hungry and appeal toa kind lady who will 
—no, not steal but say, benevolently divert 
—milk from the customers’ door step to the 
cat's mouth, 

Yet, so crude is the law that a metro- 
politan magistrate would have it that this 
Fortunately for herself the 
lady had a good character, and after being 
admonished and reminded that her action, 
besides being felonious, caused much 
annoyance and inconvenience to people who 
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wanted their milk for thêmselves, she was mental rule which it expresses is -gtill ~ 


allowéd to go, 

Milk in bottlesis a great improvement 
on milk in metal cans. But now to the 
possibility of theft, not aften on behalf of 
dumb ‘animals, has to be added a large 
_ likelihood of empty bottles lying about and 
getting broken, to the danger of children 
and the damage of motor tyres. Something, 
it is reported, is to be done about this 
a particular nuisance. One more trouble- 
some police duty, one more set of sum- 
monses for the magistrates.—Justice ef the 
peace. 


Blas. 

If Lord Hewart had no other claims to 
fame he would be honoured by present 
and future lawyers for his judgment in 
R.v. Sussex Justices; ex parte McCarthy 
(1924, 1K. B. 256). The famous passage, 
in which he insists that in all Courts 
justice mustnotonly be done, but must 
“be clearly and undoubtedly be seen to be 
done, has been so often quoted that few 
lawyers do not know it. Yet the funda- 


sometimes ignored by those who have 
to administer justice in inferior Courts. 


Recently a casé of *this kind came before: 


a Divisional Court in the Divorce Division. 
A husband appealed against an ‘order 
for maintenance which had been*made bya 
magistrate in a western city. He supported 
his application by evidence showing that 
the learned Magistrate was 


an intimate.. 


friend of his wife’ and his mother*in-law. ` 
He showed that his wifg had tdld him (the ` 


applicant) that she would take’ steps to 


bring her complaint, cr some similar come. 


plaint, before the Court on the particular 
day when this magistrate was sitting. 
The husband made due pro'est when the 
case came on below, but was overruled. 
Now he hasgot a new trial. The judges 
were careful to exonerate the magistrate 
from all charge of partiality; which, of 
course, we endorse. That was not the 
issue. The applicant may have gota fair 


¢ 


trial: but could reasonably think that he 


had not.—The Law Journal. 
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Crime and Criminal Justice —By 
_ ABUL Hasanat, I. P., SUPERINTENDENT OF 
` Porice, NGAKHALI, BENGAL, PUBLISHED BY 
Tag. STANDARD LIBRARY, Dacoa, PRIOE 
Rs. 5-8. ; 
The extracts from this book have already 
been published by us in our. journal. The 
learned author who can authoritatively 
speak on the subject. has dealt in this book 
with problems of dealing effectively with 
“the criminal. With the advancement of 
' gociety'and sciences the old theories of 
punishments must be changed and methods 
and ways must now beso adopted as to 
reform the criminal rather than to give him 
deterrent punishments. With this object 
in view, it is necessary to study the psychc- 
logy of a criminal and to adopt devices on 
this basis. The learned author has critic- 
ally studied these problems and has dealt 
in this book with penology in all its aspects. 
Not only the jail, police and judicial 
authorities have ‘their duty towards the 
improvement of the criminal but the public 
at large have also a great responsibili- 
ty of improving him by giving him a 
better treatment after he ccmes out of the 
‘jail. The author has in one chapter dealt 
-with the subject of. criminal investiga- 


tion from anew angle. This book is the. 


outcome of a laborious and critical study 
of the learned author, of the subject from 
all its aspects. This bock would be “very 
useful to the Police and jail officers and to 


the students of law and sociology, ag well as,’ 


to the general public. The book can also 
be very useful as a text-book for Police 
Training Schools. The printing and get-up 
are good and the price is moderate. * i 


and Practice Answered.—Br M. O. 
SaêkKLA, Bar-at-Law, LAuore. Prog 
Res.°2-8. f 
We have received a copy of this book from 
the learned author. The author has treated 
the Company Law in this book in the form 
of questions and answers and so the’ book 
would be found useful to the students of 


900 Questions on Company Law 


law. The book, however, would have been - 
more useful had the learned aathor made . 


a reference to the sections of the Act, in the 
answers and given more fidse-law. 
The book would also be foynd ‘useful to 
businessmen who conduct the affairs of 
the limited companies.. The printing and 
getup ate good. © = i 3 
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Most employers whose business inVolves 
the acquisition by an employee of impcrtan%t 
secrets “in connegtion with that business 
enter, into an agreement with the employee 
containing clauses restricting the employee 
from fnaking improper use of any secrets 
and usually preventing him from being 
engaged in any similar business for a 


s certain period and over a certain territory. 


Such clauses are well-known and many 
decisions have been given upon them. It 
ig proposed to consider the protection 
afforded to an employer where there is no 
express agreément with his employee and 
also the kinds of secret information which 
wilt be protected by the courts. 

„The law was very succinctly stated by 


, Mr. Justice Astbury in Amber Size and 


Chemical Company, Limited v, Menzel (109 
L, T. Rep. 520; (1913) 2 Ch. 239, at p. 244), 
In my view, after giving the authorities 
the best attention I can, the Jaw stands 
thus; The court will restrain an ex-servrant 
from uoblishing or divulging that which 
has been communicated to him in con- 
fidence or under a contract by him, express 
or implied, not to do so, and generally 
from making an improper use of inforwation 
obtained in the course of ‘confidential 


- employment, and further from using to hig 


late master’s detriment information an 
knowledge surreptitiously obtained? from 
‘him during hie, the servant's employ- 
ment.” 7 

- In this case there wis no express agree- 
ment between the parties, but the defendant, 


. ‘when he entered the plaintiffs’ employ, was 


at once told*that the process of manufactur- 
ing size which-the plaintiffs used was 
secret. „The defendant, on leaving the 
plaintiffs’ employment, joined a rival firm 
and commenced to use the plaintiffs’ process 
so far,*as he was able, although be did 
not Know the*whole of the technical details. 


«» An injunction was granted restraining the 


defendapt from using the whole oj, any a confidential employment; How can jt 
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Same to any person. 
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e ic a 
material part of the plaintiffs’ secret method | 


or process of manufacture of size the 
knowledge of which was acquired or obtained 
by him during his employment by the 


plaintiffs, and from disclosing to any other’ 


person, company or firm any information 
with respect thereto. The basis upon which 
the matter rests isone of an implied term 
of the contract of service that the servant 


will act with good faith towards his master. 


But before an obligation not to discioss 
the secret process can arise, it is essential 
that the servant on being engaged should 
have been informed tbat the process is 
secret. If the servant is not s> informed, 
he cannot have impliedly undertaken any- 
thing in connection with the secrecy of the 
process. This is well-illustrated by the 
case of Unit:d Indigo Chemical Company, 
Limited v. Robinson (1931) 49 R. P. O., 
178), where one of the grounds upon which 
an action based upon an implied obligation 
not to disclose an alleged secret process 
was dismissed was that the defendant 
had not been warned that the process 
was secret at the time he undertook his 
employ ment. a ee 

Prior to the case of Amber Size and 
Criemical Company, Limited v. Menzel, most 
of the cases had been for the delivery 
up of specified documents. Examples are, 
delivery up of a list of nimes in Rybb 
v. Green (73 L. T. Rep. 15: (1895) 2Q B. 
315) dnd delivery up of a table of dimen- 
sions’ of engines complied by the defend int 
whilst in the plaintiffs’ employment in 
Merryweather v. Moore (65 L. T, Rep. 719; 
(1892) 2 Ch. 518), although in this latter 
case Mr; Justice Kekewich also granted 
an injunction restraining the defendant 
from ‘publishing or conmunticating the 
Mr. Justice Astbury, 
hawever, pointed: out that “None of these 
cases really touch the question of informa- 
tion as to a secret process acquired during 


2 
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possibly matter whether the servant learns 
the. process by*heart or writes it down? 
It is an @qual breach of confidence to use 
or disclose it ‘in either case.” But there, 
is an important distinction bétween delivery 


up “of specified documents er copies thereof - 


and an injunction restraining the use of 
information. An employer may be entitled 
to the former, but not to the latter.’ This 
has been brought 
cases. For instance, in Measures Brothers, 
Limited v. Measures (102 L.T. Rep. 7 and 
724; (1910) 1 Ob. 336), Mr. Justice Joyte 
said: “I am of opinion that not only was 
a person in the position I have mentioned 
(i. e. in the employment cf another) not 
entitled to make such a list or make a 
copy of any document, but he should be 
ordered to give up any such document or 
any copies that he has made from it. 
There is a difficulty, perhaps, about re- 
straining him from using the information, 
but that I will mention later.” Atp. 346 
Mr. Justice Joyce continues: “I feel the 
difficulty which Lord Justice Kay also 
felt in Lamb v. Evans (67+ L. T. Rep. 82; 
(1893, 1 Ob. 218), as. to granting an 
injunction restrainirg the defendant from 
using informaticn.” The. difficulty was 
shorily put by Lord Justice Lindley in 
Louis v. Smellie 73 L. T. Rep. 226; (1893) 
W. N..115, when he said: in a case in 
which an order had becn made restraining 
the defendant from making’‘use of copies or 
extracts from the plaintift's ;book of agents: 
` “That, 1 think, is as far as we can go. Ifthe 
defendant happens to remember that there 
js.an agent whose address he can find out 
from the ordinary directories, he is at 
liberty. to do it.” This is ‘a somewhat 
importént qualification ‘on the general 


principle eriunciated by Mr. Justice Astbury, ` 


buf it is one which must exist on the 
ground of practicability, for the ccurt will 
not make an order the performance of, or 
obedience to which, it cannot enforce. 

The qualifícátion mentioned is rather 
linked up with a further qualification which 
may be shortly said to be that the court. 
will ‘not restrain a servant frem using his 
own knowledge, technical skill or experience 
even if acquired in the course of a former 
employer's business. In Morris v. Saxelby 
(114 L: T. Rep. 618; (1916) 1 A. O. 688, at 


+ „pe 703), Lord Atkinson, speaking of ex- 


* ‘perience gained by a man, said: 


“The 
respondent, however, cannot get rid of the 
‘cimpressions left’ upon, his mind by his 
‘“eXperiencé in the appellanta” works; they 
eye part of bimeelf; and, in my view, he 
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violates no obligation, express or implied, . 


arising from, the relation in which he stood 
to the appellants by using in the service 
of some persons other than them the general 
knowledge he has acquired of their scheme” 


-of organisation and methods-of business.” 


This distinction between a trade setret andes 
the acquisition of skill was well brought 
out by Lord Shaw in” Mason v. Provident 
Clothing and Supply Company, Limited 


(109 L T: Rep. 449; (1913) A. O. 724). 
‘He was referring to caseseot trads secrets, 


and said: “Such cases are widely “distin- 
gpishable from the other «asese of an 
employee who, by faithful and industrious 
exercise of. his powers? becomes men- . 
tally or even manually well equipped: 
as a servant. The distinciion between 

that case and the fcrmer is as wide 

as the psychological distinction between 

subjective and objective knowledge. But 

it is as real. For in the former cise the 

equipment of the workman becomes part 

of himself, and its use for his own 

maintenance, and advancement could not, ` 
except in rate and peculiar -instances, be 
forbidden. But in the other case the 
knowledge of trade secrets may be as peal 
and objective, as the possession of material 
goods, and the law would much more 
readily support a restraint of liberty which 
would, or might, be likely to induce the 
transfer of this to others, with the danger 
of consequent; loss. In all cases ‘of restraint 
sought to be put upon an employee under 
a contract between master and’ servat, this 
distinction should be borne in miad.” ` 

' What; “then, is a trade secret in law, and 
where is ‘the diyiding line between a trade 
secret and the . acquisition of skill or 
knowledge? The question is one of fact, 
and there dces not appear to be any 
definition which lays down a general rule, 
but itis clear that methods of business and 
general organisation, probably including 
also the sources of supply of goods, are 
not trade secrets. In Caribonum, Company, 
Limited v. Le Couch (109 L. T. Rep. 389). 
Mr. Justice Eve, in answering the question 


as to whether the plaintiffs in that action ` 
“possessed a trade secret, took into account 


that the plaintiffs used a machine ‘the 
construction and workihg of Which was 


guarded as a secret, and also the evidence 
“of other manufacturers in similar businesses 


that the actual ingredients, and ‘nizing of 
the materials used was universally regarded i 
in the trade as a secret. and was only 
performed by the principals of thefirm. ~ 
For protection to be afforded, the employ- 
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ment,” must hære been of a, confidential 
‘Character, and there is a mass of case- 
law as to what is, and whatis not, con- 
_fidential employment, E 


A subsequent employer of a former 
servant who has acquired trade secrets 
‘thay ‘be restrained by injunction and 
ordered to pay damages in respect 
.of the vise of the former employer's 
secre “process, and.an action with this 
object was brought (although on the 
~ Particular facteeit was not successful) in 


fi -the fairly recent case of British Indestrial 


r 
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Plastics, Limited v. Ferguson and others 
(160 L. T. Rep. 95). . . 
Briefly, then, one’ may say that there ja 
an implied contract between master and 
servant that a servant employed in cone 


-fidential employment will not disclose his 


efaployer's secret process or methcd sof 
manufacture, and the servant will be 
ordered to deliver up any tangible cone 
fidential document or compilation. ‘But a 
servant cannot bs prevented from using 
Lis own skill, knowledge cr experience, 
even if gained during his employment.— 


‘The Law Times. 





_ No better illustration has been forthcom 
‘ing for a long time of the meticulous care 
- which judges must use in summing-up 
to juries than the case of R v.. Mitls, 55 

T. L. R. 590 : &3 Sol. J. 259, in which the 

Court of Criminal Appeal on 27th March, 

1939, allowed an appeal! from a conviction 

of obtaining h cheque by false pretences, 

l In delivering the judgment of the court 
the Lord Onief Justice directed a criticism 
against the form of words used by the 

-learned recorder in directing the jury. 
“What had happened was that after the 
Jury had retired to consider their verdict, 
they returned into ccurt and asked for a 
further direction as to the meaning of ine 
tent todefraud. The recorder gave this 
direcfion, and then, with regard to another 
message frem them that they had not 
agreed upon their verdict, he qnoted from 
the summing-up of Mr. Justice Finlay, as 
he then was in R.v. Klein ‘a case tried at 
the Central Criminal . Court in February, 
1932) to the effect that it was of the utmoat 
importance that a jury should come to a 
conclusion cne way or the other at the end 
of a trial, because it was burdensome upon 
all concerned, including the accused, as it 
only meant that unless the jury did come to 
a conclusicn, the matter had got to be tried 
all over .28aln, and, thexefore, they shou'd 
see the importance and necessity of com- 
ing loa conclusion one way or the other. 

Tke actnal words of the learned judge 
“were then quoted: ‘When you have got 
ne or twoa small minority, in the jury 
who arẹ thinking perhaps differently from 

_ the others, it ib quite consistent with their 
oaths as jurymen that they should, after 
hearing what the otters have got to, say 
¢on eto the conclusion that they themselves 

e. . whee 
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might be wrong, and it would be consistent 


.with the discharge of their duty and with 


their oaths under those circumstances, if 
they thought they were wrong to accept 


‘the view of tha majority andcome to the 


conclusion that the majority might be right, 
and in that way you come to a couclusion 
in which you all agree by the exchange 
of view, and perhaps a man in the minority 
might say: ‘Well, [ may be wrong,’ yet 
itis quite consistent with the discharge of 
your duty.” | $ 

Tne learned recorder then went on to 
tell the jury 'o re-consider the matter, and 
told them that he could not release them 
until they had come to a conclusion. After 
a retirement of eight minutes, they return: 
ed with a verdict of guilty, and the defen- 
dant was sentenced to nine months’ ime 
prisonment. 

The criticism of this direction offered by 
the Lord Ohief Justice in delivering the 
judgment of the Court of Criminal Appeal 
was that, although nothing could have been 
further from the mind of the learned re- 
corder than to create an impression contrary 
tothe well-recognised impression, the use 
of words implying that there are circum- 
stances in which the minority on the jury 
might give way to the majority, might 
lead to the subversive impression that, for 
thesake of uniformity or convenience, it 
would be consistent with their oaths to make 
it appear that the jury accepted a view 
which in fact they did not accept. “A loose 
acquiescence by a mingrity in the view of 
the majority for the sake of conforpity, 
would not merely be most undesirable, but 
flagrantly wrong.” His Lordship referred 
jn particular to tha words in the direction: 
(“I cannot release you until you have come 
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to a coħclusion™ as, in combination with 
the other words used, conveying a subver- 
sive impreesion to the minds of the jary. 


l n ‘Nothing is more primary or fundamental,” 


he.continued, “than the duty of each juror 
tò form and express bis opinion. Lose 
‘aequie:cence would benot only indefensi- 
ble, but actually wrong, and a violation 
‘ of his oath as a juror.” The appeal was 
` accordingly allowed. ig 
- Oneof the earliest authorities on this 
point was Watts v. Brains, 2 Cro. Eliz. 778, 
in which the court “severally delivered 
their opinions, that if one make a wry or 
distorted mouth, or the like countenance 
upon another, and the olher immediately 


pursues and kills him it is murder for it. 


‚shall be presumed to be malice precedent: 
and that such aslight provecation was not 
sufficient grcund or pretence for a quarr- 
el; and so delivered the Jaw to the jury, 
that it was murder...” 
~ In spite of that carefully considered 
opinion on what appears to have been at 
that time a difficult point of law, the jury 
retired and ‘eight of them agreed to find 

“him not guilty, but the other withsto-d 
them, and would not find it but to be 
murder. On the next Cav morning twoof 
the four agreed with the eight, to find 
him not guilty ; and afterwards the other 
two consented in this manner, that they 
should bring in and offer their verdict not 
guilty ; and ifthe court disliked thereof, 
then they all should change the verdict, 

“and find- him guilty.” They accordingly 

‘returned to court and proclaimed a verdict 
of not guilty, but the court “much misliking 
‘thereof being contrary to their direction” 
examined each one of them and discovered 
that ten only affirmed their verdict while 
the remaining two revealed how their 
agreement had been reacked. The jury 
was then sent back, and on returning 
found a verdict of guilty. The defendant 
was duly hanged, and all the ten jurors 
‘who affirmed their verdict of not guilty 
were fined. 

In addition to the interesting sidelight 
that this case affords on popular notions in 


Libel Actioh “of Importance to News- 
papers.” ‘ 

. The facts in the case of Newsteadev. 
London Express Newspaper, Limited, in 
which Mr. Justice Hawke gave judument on 
the 2lst inst.’ were Very shortly these« 
The  plaintiff,- Mr. Harald Oecil Newstead, 
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Elizabethan times as to what was sufficient 
Provocation to justify killing, it affords a 
useful example of the, immutability of one, 
of the fundamental principles of English 
jury law. Itisto be observed that two of 
the ten jurors in that case said hat thej 
agreed on a verdict of “a-t guilty” Becausé 
“they could not endure or hold out any 
longer,” so that it is quite clear that the 
verdict was a “compromise verdict.” . 

In another somewhat more racent case 
(R. v. Flood (1914), 10 Ce App. Rep. 227)r . 
it was said on behalf of the appellant shat | 
the verdict showed unmistakeable signs of ` 
a compromise verdict that the jury’ were in 
a hurry and that they had had no food fom 
breakfast. until. four o'clock. There were 
four counts in the indictment charging as- 
sault with intent to ravish, indecent assault, 
assault causing actual bodily harm, and 
common assault. There was a serious flaw 
in the evidence -of identificaticn, and the 
jury found a verdict of common assault, 
for which the defendant received the 
maximum sentence of twelve months" im- 
prisoament. 4 

Lord Ooleridge, J., in delivering the 
judgment of the- court allowing the appeal 
said: “A jury must be sure beyond reason- 
able doubt, and they ought to be unanimous 
and clear in their belief in the identity cf 
the man charged, before eonvicting; a 
compromise verdictis a very .undesirahble 
thing in any circumstances. In a criminal 
case involving the liberty of the subject, it 
is not only undesirable, but it is Wrong. 
The verdict was quiteout of keeping with 
the facts proved. and must have been a 
compromise verdict.’ e 

TRe strictness with which the rule was 
laid down in Mills Case, that even the 
possibility of a wrong impression of their 
duty being unintentionally given to a 
jury is sufficient to quash a conviction, is an 
extension of the rule against compromise 
verdicts which is well within the spirit of 
the dictum of the Lord Chief Justice that 
justice must not only be done, but must 
manifestly be seem to be done.—The Soli- 
citors' Journal. ° 


claimed to be well-known in the hairdress- 
ing trade in Camberwell as Harald New- 
stead. He was about thirty gnd unmarried, 
In the issue of the Daily Express of 30th 
March, 1938, under the title of “Why do 
people commit bigamy" there seppeared 
the photagraphs .of two women and, under- 
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neath them the following words: “Harold 
Newstead, 30 year old Camberwell man, 
-wha was jailed for nine months, liked 
* ‘having two wives at onc. Married legally 
“a second time in 1932—his legal wife is 
_ piĉtured right, above—he unlawfully married 
- enineteer-year-old Doris Skelly (left above). 
He said, ‘I kept them both till the police 
interfered’ The plaintif alleged that 
the words in question were understood by 
a number of persons to refer to him, and 
. to signify, inter, alia, that he was totally 
“ “upgfittefl to be a ladies’ hairdressey, The 
defendants alleged that the words were 
published cf an existing person of the 
‘name and description set out in the para- 
graph. The plaintiff, in his reply, said 
that the defendants cught to bave given a 
precise description of the other Harold 
Newstead, which should have run, “Harold 
Newstead, a barman, of Crofton Road, 
Camberwell," and that this precise des- 
cription appeared in every other paper 
which reported the case. The defendants 
“published a correction on April 1, 1938, 


The Jury’s Answer. - 

Five questicns were on the 15th March 
last. left to the jury, in the above case, the 
‘first being : “1. Would reasonable persons 
understand the words complained of to 
refer to the plaintiff?" The jury were 
also asked whether the convicted man was 
a Camberwell man who liked having two 
wives, and whether that expression was a 
fair cemment on the conduct of the convicted 
man, and as to damages (if any). ‘I'he jury 
said that they could not agree on the first 
question, and Mr. Justice Hawke: then said 
thaf he did not see what he could do 
except discharge them. Counsel for the 
defendants then asked for an opportunity 
to argue that his clients were entitled 40 
judgment as the questions which had been 
answered by the jury were quite sufficient 
for his purpose. The jury were discharged, 
and, as stated, his Lordship recently 
dealt with Counsel's contention. The plain- 
tiff's Counsel submitted that the failure to 
agree onthe first question was fatal and 
prevented the answers to the others from 
having any effect. Counsel for the defen- 
edants submitted that the questions consti- 
tuted separate and independent issues and 
that the jury’s answers to four were suffi- 

,cient-tb°enable the court to give judgment 
‘in the defendant's favour. If that wereso, 
‘he (Counsel) submitted that the principle 
Jaid down in Hulton.v. Jones (1910) did not 
apply,..In that case it was désided that 
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where a persên wrote regarding @ fictitious 
character something which turned but to be 
defamatory of an existing person, the fact 
that the writer did not intend ji? to apply 
¢o the plaintiff afforded no defence. Here 
what had been written was written . about 
an existing person and the statement Was 


true. 


The Judgment. : 
Mr. Justice Hawke, giving judgment, 
said that the crise before him was of 


tlte greatest importance to newspapers, 
The real question was whether the princie 
ples défined in Hulton v. Jones applied to 
-@ case wherethe writer ofan alleged libel 
had in his mind a real person other than 
the plaintiff, and ‘where ‘what he wrote 
: was true of that’ person. Australian and 
American cases had been cited, but he 
‘his Lordship) was, of course, not bound 
by them, and he would-base his view on 
the English decisions in such cases as 
Hulton v. Jones. Those decisions went to 
show that in sucha case as the present, 
it did not matter what the writer of an 
‘alleged libel meant or intended, and he 
‘would therefore enter no judgment, and 
“the parties must make up their minds ag 
to the'future course of the litigation. It 
-kad been suggested that there should be a 
new trial on the first. question alone, but 
-there seemed to be no power to direct a 
new trialon one ‘question only. In the 
-case cited, it will, of course, be remember- 
-ed, the defendants published in their 
-paper a note from their Paris correspon- 
ent describing the terrace at Dieppe, and 
‘containing the phrase, “Whilst! there is 
Artemus Jones with a woman who is not 
‘his wife,” and so cn. A real Artemus 
Jones existed, but the writer of the note 
did not know: he supposed that he was 
inventing a name—possibly by combining 
the Christan name of the volatile American 
comic lecturer with the more prosaic pame 
of Jones. The editor was “as blameless as 
the writer." As one of the Lords Justices 
put it, it was immaterial that “a compositor 
or the employee who read the proofs for 
printer's errors” remembered the real Mr. 
Jones who had written. for the paper. A 
number of witnesses deposed that upon 
reading the article they at once thought 
of the plaintiff, and it was held that it was 
immaterial that the article was not intended, 
to refer to him. The defendants must 
pay the £1,750 awarded. decision 
‘seems. to show” the possibility that, 
if an uncommon “fancy” name is chosen, 
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and pegple of “that name age scattered in his own finger-prints weregpit on record 
, different paris of England, a “national” years ago, ‘when he held a, subordinate.- 
_ newspaper may have to settle with a whole post in the Navy Department. In this 
. flock of @laintiffs, of none of whom it has country it seems to be regarded as somes 
„ever heard. ‘The committee now sitting ‘how disgraceful.fo Rave one's finger: e. 
. doubtless, have that possibility in mind = ‘prints embodied in’a- public record. If 


. The Law Times. f e is taken to suggest a suspicion that ond is 
ta the kind ‘of person whose finger-prints ane - 
A Juryman’s Duties. “wanted”— whereas their voluntary inclusion 


In R. v. Mills (Times, March 28), the in the records of tle, police’weuld surely 
Coùrt of Oriminel Appeal (Lord Hewart, ‘be the strongest indication that one had 
: D. CO. J., Macnaghten and Singleton, JJ.) nothing tofear. ‘lhe “general feeling in the 
had to consider the somewhat unusual ques- matter is, however, reflected in the official, 
‘tion as to whether the jury might not håve regulation. that where the finger- Ðrints of ' 
“been misdirected into thinking that in an unconvicted person had baen taken, they - 
‘ order to reach unanimity, a minority might must be destroyed on his acquittal. . 
‘properly acquiesce in the decision of the | Some weeks ago one. of the lay papers 
‘majority. There was, of course, no question made in all seriousness the suggestion that- 
‘of the learned trial Judge (the Recorder weshould all be finger printed. There is 
-of London) having deliberately intended something in it. Our births, marriages, 
‘to give such an erroneous direction, but and deaths are registered; we have 
‘(as in all cas-s where misdirection of law .passports bearing our, photcgraphs when . 
is alleged) the .Court had to determine “we go abroad, andif we araemployed at ` 
“whetler the words used may fot have ‘less than a certain weekly wage; we are 
‘been so understood. In the result their required to carry with us from employer 
. Lordships decided that the only safe course to employer what is virtually an internal 
‘was to quash the conviction. It is unnces- passp-rt, namely, a natjonal health insure 
‘gary to reproduce bere the words in thé ance card. With all these restrictions up sn 
‘summing up which furnished the ground personal liberty there- seams no logjcal 
of appeal. The importance of the decisien objec'ion to adding a thumb pint. under 
really lies in the Lord Ohief Justice's official auspices, by way of idantitication 
‘judgment, which with-ut any doubt will mark—be:ide: thosa which will be un- 
hereafter be quoted as setting outincleer officially acquired in ‘the course of use, 
‘and: cogent terms the duties of a juryman. liy ths. documents in question. Such - 
‘From that jndgment the following pioposi- prints, for general purposes of identifica- 
‘tions would appear to emerge: first, that it tion woald be even more useful than they 
“is perfectly proper for the trial Judge to are in the detection cf crime.—Justiceof the 
warn the jury of the unfortunate conse- Peace. 
quences which will result if they are 
unable to reach agreement; secondly, that Making Criminals. 
‘before a minority decides toconform with The Magistrates’ Association have been 
-the views of the majority, they should eonsidering the opportunities for theft 
‘mot merely think that their own opinion presanted by shop-keepets who spread out 
‘may be wrong but that it is wrong; their goods at large in popular stores. They 
‘thirdly, and most important of all, the have presented a “protest” on the matter 
agreement of the jury which the law to the, Home Secretary ‘Times, March 23). 
requires is the agreement of each juror This protest does not actually lay blame 
individually, and what the Lord Chief on the tradesmen who presume that the 
Justice aptly termed “a locre acquiescence” public may be trusted not to steal; but 
by the minority in the conclusion of ‘the does say that the responsibility for doing 
majority is not only “most undesirable but what-is practicable to prevend small thefts 


flagarantly wrong”.—The Law Journal. rests upon them. One speaker went so far 
4 . as to say that shop keepers who thus trust 
Finger-Prints the public are making moré juvenile 


President Rosevelt is said to have criminals than, probably, any other agency 
required that all members of the White in the country. Few of our readers, we 
e Hous’ staff shall have their finger-primis think, will go so far as that. The. duty 
recorded, and to have recommended the to teach children to be bonest rests first’ 
same practice to all Government depart- and foremost on parents or guardians; 
ments in the U.S.A. “He mentioned that next» and in almost the same degree, on 
yes er) eo Goss s Boas E OS - 3 


~ 


A oia 
. *@e 
. : ©. 


~ 


t 


1684.. 


- . 4 PN , : 

school “ teachers. We cannot’ regret a- 
system which does presume that people 
are honest. Most of them are s0; and the 
tonvenience which tht public gain by the 
system of spreading out goods is not to 
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chastisement for those who are ‘caught 
young. The roving adult thiefin Oxford 
Street or Kensington who preys dh honest 
Aa pie deserves no mercy, - Some 
agistrates are uch too gentle with him 


be lightly scarificed--As for the thieves, r her.—The Law Journal. A 
we should'not be averse to sound cautionary i 
, : IMPERIAL ACTS 


ACT Nọ. VIII of 1939 
THE DISSOLUTION OF MUSLIM MARRIA@ES 
. 9 eA 1939, 


. 


, a 
Received the assent of the Governor-General on the 
17th March 1939, and ts published in the Gazette of 
India, Part IV, dated March 25, 1939, 
An Act to consolidate and clarify the 
provisions of Muslim law relating to suits 
for dissolution of marriage by women 


- married under Muslim law and to remove 


doubts as to the effect of the renuncia- 
tion of Islam by a. married Muslim woman 
on her marriage tie. 


Whereas it is expedient to consclidate 
and clarify tke provisions of Muslim law 
relating to suits for dissolution of mar. 


` riage by women married under Muslim 


law and to remove doubts as to the effect 
of the renunciation of Islam by a married 
Muslim woman on her marriage tie: It is 
hereby enacted as follows :-— 


1. Short title and extent. 

(1) This Act may be called the Dissolu: 
tion ofeMuslim Marriages Act, 1939. 

. (2) It extends to the whole of British 
India, 

2, Grounds for decree for dissolution of 
marriage. A . 

A woaan married under Muslim law 
shall be entitled tosobtain a decree for 
the dissolution of her marriage on any 
one or more of the following gyounds, 
namely :— ik 

(4) that the whereabouts of the hus- 
band have not been known for a 
period of four years : 

(ii) that the husband has neglected 
os has failed to provide for her 
maintenance for a period of two 


years ; 
(iii) that the"husband has been sen- 
tenced to imprisonment for a 
period of seven years cr up- 


-°° wards ; 
(iv) that the husband has failed to 
perform, > without reasonable 
° cause, his marital obligatiorfs for: 
o- 18 period of three yesrs'; 


Ka > A 


. 


(v) that the husband was impotent 
at the time of the marriage and 
continues to be 80 ; 

(vt) that the husband has been insane 
fora period of two years or is 
suffering from leprosy or a Viru- 
lent venereal discease ; 

(vit) that she, having been given in 
marriage by her father or other 
guardian before she attained 
the age of fifteen years, repu- 
diated the marriage before 
attaining the age of eighteen 


years : 

Provided that the marriage has not 
been consummated ; 

(viii) that the husband treats her with 
cruelty, that is to say,— 

(a) habitually assaults her or makes 
her life miserable by cruelty of 
conduct even if such conduct does 
not amount to physical ill-treat- 
ment, or 

(b) associates with women of evil repute 
or leads an infamous life, or 

(e) attempts to force her to lead an im- 
moral life, or 

(d) disposes of her property or pre- 
vents her exercising her legal rights 
_ over it, or 

(e) obstructs her in the observance 

. of her religious profession or 

practice, or 

(f) if he has more wives than one; 
does not treat her equitably in 
accordance with the injunctions of 
the Qoran ; 

(ix) on any other ground which is 
recognized as valid for the 
dissolution of marriages under 
Muslim law:, ‘ : 

Provided that— F 

(a) no decree shall be passed on ground 
(iù) until the sentence has become 
final ; ps . 

(b) a decree passed on ground (i) shall 

not take effect fora period of six 

months from the date of such 

- deoree, sad if the husband 


56 ° 
and appears gither in pesdon or through 
*an authorised ‘agent 


e is prepared to perform hisa- 


* (e) before passing 4. decree on ground 


NOUN, | S ii i 
w to. which clause (i) of section 2 
ppb names and addresses of the 

, persons who would have been the 

heirs of the husband under Muslim 
Jaw if he had died on the date 
- of the filing of the plaint ‘shall 
be stated in the plainte 
(b) notice of the suit shall be served on 
. ‘such persons, and ; 
(c) such persons shall have the right to 
pe heard in the snit : 

‘Provided that paternal uncle and bros 
ther’ of the husband, if any: shall be 
cited as party even if he of they are not 
EA Effect of conversion to another faith. 
` The ‘renunciation of Islam by a married 
Muslim woman or her conversion to a faith 
other than Islam, shall not by itself operate 
to dissolve her marriage: ee 

, Provided that after such renunciation, oF 
conversion, the woman shall be ‘entitled to 
obtain a decree for. the dissolution of her 
marriage on any of the grounds mentioned 
: ie ale à ee: 
Wa further that the provisions of 
this section shall not apply toa. woman con- 
verted to Islam from some other faith who 
ye-embraces her former faith. ` 


- B. Rights. to dower to be affected. 
KA contained in this Act shall affect 
any right which a married woman may 
have under Muslim law to her dower or any 
parte thereof on the dissolution of her 
* qarriage. ` : 


x 
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within that. 19 
periodeand satisfies the Court that - 


- repealed. 


6. Repeal’ of section 5af Act XXVI of 


. ? 
Section 5; of the Muslim Personal Law ; 
(Shariat) Application’ Act, 1937, is hereby . 


3 
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ACT No. IX of 1939. 
THE STANDARDS OF WEIGHT ACT, 1939. 


` Received the assent of the Governor-General “on the 
28th March, 1939, and- is published in theeGazette of 
India, Part IV, dated April 1, 1989. ~ h 

An Act to establish standagds of weight 
A _ throughout British India. „. : 


` Whereas it is expedfent to establish. 
Btandards of weight throughout British 
ndia; ` eS 
It is hereby enacted as follows :— 
1. Short title, extent and 
ment. ` 
~ (1) This Act may be called the Standards: 
of Weight Act, 1939. ` 
British: 


ne 


(2, It extends to the whole of 
India. 

(3) It shall come into. force*on such date, 
us the Central Government may, by notificas, 
tion in the official Gazette, appoint. . 

2. Unit for weight, f 

(1, The unit for weight shall be the 
standard grain, that is.to esy, that weight 
which when multiplied by 1799.84525 is the 
weight in vacuo cf the iridio-platinum 
cylinder in the custody of the Mint Master, 
Bombay; certified by the Standards Departe 
ment of ‘the British Board of Tr&de as 
having a weight of 1799.84585 grains: in ~ 
vacuo. | AR h h Epi 

“(2) The standard ‘grain .shall be the only 
unit from which all other standard weights 


` shall be ascertained. o i 


“~ 3. Standard weights. - až 
*.(1) There shall be ths following standard 
weights, namely :— : AR 
(a)ethe standard tola, beinga weight of 
180 standard grains; - `. 
(b) the standard seer; being a weight 
of 80 standard-tolas or 14,400 
standard grains; 


(c) the standard maund, being a weight ` 


of 40 standard seers; 
(d) the standard pound, being a weight 
of 7,000 standard grains; $ 
(e) the standard ounce, being one- 
sixteenth part of the weight of a 
standard pound; œ ; . 


- (To be continued.) er 
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(f) the standard hundredweight, being a 
weight 9f 112 standard pounds; 
(g) ihe standard ton; being a weight of 
a. 2,240 standard pounds. 
_ (2) No weight other than the weights set 
forth in „sub-section (1) and integral 
multiples or sub-multiples of any such 
weight shall be used as a standard. weight. 
4. Se's of standard weights. 
(1) The Central Government shall cause 
to be prepared one set of such of the 
standard weights specified in sub-section 


(1) of section 3 or multiples or sub multiples - 


thereof as the Central Government may 
eénsider expedient, and shall cause each 
weight of such set to be authenticated as 
having been ascertained from the standard 
grain, and fhalls deposit the set in such 
sk as the Central Government may think 
t. ` 

_ (2) The Central Government shall cause 
simijar sets of weights, similarly authen- 


tigated, to be prepared, and shall supply 


one set to each Provincial Government. 
- (8) The Central Government shall cause 
similar seis of- Weights, similarly authen- 
ticated, to be prepared and shall supply one 
set to the Govetnment of any Indian State 
or foreign settlement situated in India 
which applies for it and pays the price fixed 
by the Oentral Government. $ 

. Rules, s 
j (1) The Central Govèrament may, by 
notification in the official Gazette, miake 
rules for carrying into effect the provisions 
òf this Act. . 


(2) Without prejudice to the generality of 


_ the foregoing power, rules made under this 


section may regulate— 
(a) the preparation of the sets of 
a Standard weights referred to in 
.e e section 4; ; 
“ (b) the custody of the set of such weights 
which is to be maintained by the 
- Oexitral Government and the 
e WIS. B oe 
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periodical verification and adjust- 
ment thereof ; 

(c) the periodical verification and adjust- 
ment of the sets of standard weights 
supplied to Provincial and other 
Governments. 

6. Repeal. 

The Indian Weights and Measures of 
Capacity Act, 171, in so far as it relates to 
the establishment of standards of weight, is 
hereby repealed. 





ACT No. X of 1939 


THE INDIAN MERCHANT SHIPPING (SECOND 
AMENDMENT) ACT, 1939. : 


Received the assent of the Governor-General on the 
23:h March, 1939, andis published in the Gazette of 
India, Part IV, dated April 1, 1939. 
` An Act further to amend the Indian 
Merchant Shipping Act, 1923, for a certain 
purpose. 


Whereas it is expedient to implement 
fully the provisions of Article 100 (relating 
to accommodation on pilgrim ships) of the 
International Sanitary Oonvention signed 
at Paris on the 2lst day of June, 1926, and 
in furtherance of that purpose further to 
amend sections 149 and 193 of the Indian 
Merchant Shipping Act, 1923, in the manner 
hereinafter appearing ; 


It is hereby enacted as follows :— 

1. Shori title, f 

This Act may be called tbe Indian 
Merchant Shipping (Second Amendment) 


Act, 1939. ‘ ks 
2. Amendment of section 149 of Act XXI 
of 1923. ; 


In clause (8) of section 149 of the Indian 
Merchant Shipping Act, 1923 (hereinafter 
referred to as the said Act)— 

(a) after the-words “means a Muham- 


eo? 4 
e 
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madans passenger” the words 
s“irrespective of age" shall be 


inserted, and 
. (b) the words commencing “but it does 
ot include” and ending “shall be 
‘reckoned a8 one gilgrim” shall b& 
omitted. 

3. Amendment of section 193. 

‘In the provisos to sub-sections (2) and (8) 
of section 193 of the said Act the words 
“of the age of twelve years or upwards", 
shall be omitted. - 





ACT No. XI of 1939 
- THE INSURANCE (AMENDMENT) ACT, 1939. 


` Received the assent of the Governor-General on the 
281h March, 1939, and is published in the Gazette of 
India, Part IV, dated April 1, 1939, 


An Act to amend the Insurance Act, 1938. 


Whereas it is expedient to amend the 
Insurance Act, 1996, for the purrcses herein- 
alter appearing ; 

It is hereby enacted as follows :— 


1. Short title and commencement. 

(1) This Act may be called the Insurance 
(Awendment) Act, 1939, 

(2) It shall come into force on such date 
as the Central Government may, by noti- 
fication in the official Gazette, appoint in 
this behalf. 

2, Amendment of section 2, Act IV of 
1936. . 

In section 2 of the Insurance Act, 1938 
(hereinafter referred to as the said Act),— 

(a) to sub-clause (a) of clause (9) the 
following shall be added, name- 
ly :— 

“ or 
e (iit) with the object of obtaining 
insurance business, employs a 
representative, or „maintains a 
place of business, in British 


India ; "; 
(b) in clause (U1, after the word “double” 
the words “or triple’ shall be 
inserted. 


. ° 2-A, Insertion of new sections 2-A and 
2-B. 4 
In Part II of the said Act, after the head- 
‘ing “PROVISION APPLIOABLE To INSURERS” 
the following sections shall be inserted, 
namely — 
“*09.4, Insurers to be subject to this Act 
while liabilities remain unsatisfied. 
- Every insurer shall be “subject to all the 
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provisions of this Act in gelation to any >. 


class of insurance business so long as His 
liabilities in British India in respect of 
business of that class ‘remain unsatisfied or 
not otherwise provided for. 


2B. This Act not to apply to certain 


insurers ceasing to enter into new 

before commencement of Act. 

The provisions of this Act shall not apply 
to an insurer as definefl in paragraphs (¢) or 
(iii) of sub-clause (a) of clause (9) of, sec- 
tion 2 in relation to any clasg of his 
insurance business where guch insurer hag 


ontracts 
rae 


‘ceased, before the commencement of thjs 


Act, to enterinto any new conéracts* of that 
class of business.” 4 
3. Amendment of section 1. 
In section 7 of the said Act,— ` 
(a) in clause (j) of sub-section (7), “after 
the words “or its cargo” the words 
“and no other type of marine 
insurance” shall be inserted ; 
b) in sub-section (2, for the word 
“transacted” the words “carried on” 
shall be substituted ; 
(c) in sub-section (3) and in the proviso 
thereto, for the words sand figures 
“the Ist day of January, 1939," the 
words “the expiry of four months 
from the commencement of this Act” 

skall be substituted ; 
(d) in sub-section (4), after the words 
“in the case of an insurer” the words 
“to whom that sub section, applies,” 

shall be inserted. 

4. Amendment of section 8.° AN 
In sub-section (1) of section 8 of thesaid 
Act, after the word and: figure “section 7’ 


. 


N 


the words and figure “or section 98” shall. 


be inserted. es 
` 5. Amemdment of section 9. i 
In section 9 of the said Act, aftẹr the 
word and figure “section, 7” the words and 
figure “or section 98" shall be inserted. ` 


Act,— 
(a) for the words “four copies” the 
words “four ,ertitied copies” shall 

be substituted ; 

(b) in clause (a), after the words 


a 


statement” the words “audited by, 


a person duly qualified under the 
law of the insurer's country” shall 

be inserted ; age 
(e) in clause (b), after ho words 
‘applicable to that class of busi- 
ness” the words “and similarly 
“audited,” shall be inserted, ° 

t . 


t 


a 
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3 sr Sue Amendment of section 17. 

f° . In section 17 of the said Act,— 

' - (a) after the words and figure “incorpoe 
a y rated under the Indian Companies 
. > Act, 1913,"*the words and figures 

7 “or under the Indian Companies 

Act, 1882, or under the Indian 

eee s “Companies Act, 1866, or’ under any 

Act repealed thereby,” 
shall be inserted ; 

(b) for the words “his accounts and 
°” _balance-sheet” the words “his 

4 *balancg-sheet and accounts” shall 

a.” be substituted ; . 

| {¢) for the words “a copy of sugh 

>  * e accounts and balance-sheet” the 

words copies of such balance- 
sheet and accounts” shall be sub- 
e stituted ; j 
(d) for the words “where such copy is 
so sent” the words 
_ copies are so sent” shall be substi- 
-tuted ; : 
(e) for the words “to file a balance- 
sheet” the words “to file copies of 
the balance sheet and accounts” 
shall be substituted ; 

(f) for the’ words “the copy of the 

accounts and balance- sheet so 

sent” the words “such copies so 
sent” sull be substituted. 

9. Insertion of new section 17-A. 

After section 17 of the said Act the follow- 
ing section shall be inserted, namely :— 

“17-A. This Act not to apply to prepara: 
tion of accounts, etc., for periods prior to 
this Act coming into force. 

Nothing in this:Act shall apply to the 

Ni Preparation of accounts by an in- 

surer and the audit and submission 
thereof in respect.of any accounting 

_. +». ear .which has expired prior to 

- .. | the commencement of this Act, and 

‘notwithstanding the other prov 
sions of this Act, euch agcounts 
shall be prepared, audited and 

submitted in accordance with the 

: law in foree immediately before 
et the commencement of tbis Act.” 
10., Amendment of saction 27. 

- In sub-section (1) and sub-section (2) of 
section 27 of the said Act,— 
' (è) after the word and figure “sec- 

. ° tion 7”'the words and figure “or 


M 


° . 


= : section 98” shall be inserted ; 
pee (iè) after the words ‘cans granted by 
ba -** hing on policies of life insurance” 

nips the words “maturing for payment 


; in India’ and within their sur- 
ù.. > Tender values” shall be ingêrted. 
4 Š a t 
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° In section 31 of the said Act,— 


“where such ` 
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11. Amendment of section 28. 

. In sub-section (1) of section 28 ofthe said 

ek, 4 
(a) for the word “fourteen”,,in both 
places where it oscurs, the word 
° “thirtyeone™ shall be substituted ; 
æ (b) for the words “the principal officer" 
the words “a principal officer” 

shall be substituted. 


12. Amendment of section 31. 


(a) after the word and figure “section 7" 
° the words and figure “or seçe 
tion 98" shall be inserted ; 
(b) after the words “be kept otherwise 
than” the words “in the name of 
a public officer approved by the 
Central Government, or” shall be 
inserted. 


13. Amendment of section 35. 

In sub-gection (4) of section 35 of the said 
Act, for the words and figures “and for 
the payment of the first instalment of the 
deposit under sections 3and7" the words 
and figures “under section 3 and for the 
payment of the instalments of the deposit 
sauder 8. 7 orgection 98" shall be substitute 
e 

14. Amendment of section 3°. 

In section 38 of the said Act,— 

(a) in sub-section (2),—~ 

(i) after the words “instrument daly 
attested but” the words “except 
where the transfer or assignment 
is in favour of the insurer” shall 
be inserted ; 

(ii) after the words “notice in writing 
of the transfer or assignment” 
the words “together with either 
thesaid endorsement or instru- 
ment itself or a copy thereof 
certified to be correct by bofh 
transferor and transferee or their 
duly. authorised agents” shall 
be inserted ; 

(iii) the words “at his principal place 

- of businessin British India by 

or on behalf of the transferor or 

transferee” shall be omitted ; 

(iv) at the end the following proviso 
shall be added — 

“Provided that where the insurer main- 
tains one or more places of 
business in British India, such 
notice shall” be delivered only 
at the place in. British India 

- mentioned-in the policy for the 

` purpose gr at his.principal place 

-of business in British India .” 


60 ’ i 
“Gin sub- ayon (5), fog the words, 
es and brackets “From the 
date o$ the receipt of the notice 
referred toin sub-section (Zj, the 
_insurer shall” the words, figure, 
and brackets “Subject to the terms 
A and conditions of the transfer os 
f assignment, the insurer shall, from 
the date of the receipt of the notice 

- referred to in sub-section (2:," 
` shall be substituted ; 
te) for sub-section (6). 
aia shall be substituted, 


amely 
` (6) ree Tights and remedies of an 
assignee or transferee of a policy 
of life insurance ‘under an assigns 
ment or transfer effected prior 
to the commencement of this Act 
shall not be affected by the provi- 
sions of this section.” 
` (d) in sub-section (7), for the words 
“life of the policy holder” the 
words “‘lifetime of the person 
whoselife is insured” shall be sub- 
stituted. 


15. Amendment of section 39. 

In section 39 of the said Act,— 
(a) in sub-section (1), after the words 
“The holder of a Policy of life 


insurance” the words “on his own . 


life, not being an absolute assignee 
of the benefits under the policy” 
shall be inserted ; 
(b) to sub-section (2) the following shall 
be added, namely :— 
. “but unless notice in writing of any such 
cancellation or change has been 
‘delivered to the insurer, the 
insurer shall not be liable for 
oe apy payment under the policy made 
c. bona fide by him to a nominee 
mentioned in the text of the 
policy or oo in records 
' of the insurer.’ 


(c) for sub-section (3) the following sub- 
abang shall be substituted, name- 


ly :— 
KO The insurer shall furnish to the 
policy-holder a written acknow- 
ledgment of having registered a 
nomination or a cancellation or 
change thereof, and may charge a 
fee not exceeding one rupee for 
registering such cancellation or 
change.: 
(d) in sub-section (5), for the words 
‘lifetime of the policy-holder™ 
the words “lifetime of the person 
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whose life i is nag fall be" sub- 


' stituted EAR 


- {e) in sub- -section (6), for the word “policy- 


holder” the words “person whcse 


life is insured” Shall be substituted. S 


16. Amencment of section 40, 
In section 40 of the said Act,— 

(a) in sub-section 17), the word “Ifcensed’* 
in both places where it occurs, and 
the words and figure “under sec- 
tion 42” shall be omitted ; 

sub-section (2), the words’ and 

figure “licensed unmer-sectign 42” 
e shall be omitted ; 


(b) in 


, (c) in sub-section (3), for the wofds “an 


insurance agent” the words “any 
person, whether an*insurance agent 
within the meaning of this Act or 

3 not,” shall be substituted, ° 

1 

18. Amendment of section 47. 

In section 47 of the said Act, — 

(a)in sub-section (1), after the words 
“from the date ofthe maturing of 
the policy” the word “or, where the 
circumstances are such that the 
insurer cannot be immediately 
aware of such maturing, from the 
date on which notice of sueh 
maturing is given to the insurer.” 
shall be inserted ; h 

(b) in subsection (4), for the words 
“from the death of the insured, 
or the maturing of the policy by 
survival” the words “from the 
maturing of the policy by survival, 
or from 
notice by the insurer of the death 
of the insured, as the case may be,” 
shall be substituted, A 

19. “ Amendment of section 48. 

In section 48 of the said Act,— 

(a) in sub-section (1), after the words and 

i figure “incorporated under the 
Indian Companies Act, 1913,” the 
ewords and figures "or under the 
Indian Oompanies Act, 1882, or 
under the Indian Oompanies 
Act, 1866, cr under any Actrepeal- 
ed thereby,'s shall be inserted : 

(b)for sub-section (2) the following 


masane -o 


the date of receipt of: 


sha section shall be. subetituted, 


“ay This ig section shall not fake effect, 
in respect of any company in 
existence at the commengement 
of this Act, until the expity of 
one year therefrom, and in res» 
pect of any company. incorporated 

~. after the commencement of thig 
@ 
ig od 


. +4 
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Ach antil the expiry of two officer approved by the Oentral Govern- 
years from the date vf registra- ment” shall be fdded, ` b 


tion to carry’ on life insurance 
business.” ¢ 


hd 


ss 20. Amendment of sectlon 50. 


~ 


_ “agent” the word “representative” 


ap pection 50 of the said Act, for the words 
“within three months of the lapsing ofa 


7 “policy of Afe insurance,” the words “béfore 


the expiry of three months from the date 
on which “the premitms in respect of a 
policy, of life insurance were payable but 
not paid,” shall be sub&tituted. 


_~ 21. Amendm@pt of section 53. 


Tp sub-clause (i) of clause (b) of sub- 


z section (8) of section 53 “of the said Act 


after the word and figure “section 7” thé 
words and figure¢‘or section 98" shall be 
inserted. , 

22.° Amendment of section 59. 


# In section 59 of the said Act, for the words 


and figure ‘‘deposit made by the company 
under section 7" the words and figure “de- 
posit made by the company or the insurer, a8 
the case may be under section 7 or sec: 
tion 98" shall be substituted. 


23 Amendment of section 63. - 
In section 6 of the said Act, for the word 
shall be 
substituted. 

24. Amendment of section 65. 

In section 65 of the said Act, for the 
word "incorporate" the word “unincorporate” 
shall be substituted, 

25. Amendment of section 73. 

In sub-sectiqn (1) of section 73 of the said 

ch— 

(a) for the words “make each year" the 
words ‘make in each calendar 
year’ shall be substituted ; 

° (b) for the words “income for the year” 
the words ‘income for the pre- 
ceding calendar year” shall be 
substituted. ` 


26. Amendment of section 80. || 

In sub-section (3) of section &0 of the said 
Act, after the words “this section” the words 
and figure “and section 73” shall be in- 
sérted. 

27. Amendment of section 82. 

In sub-section (8) of section 82 of the 
said Act, afterthe words and figure “incor- 
porated unger the Indian Companies Act, 
* 1913,” the words and figures “or under the 
Indian Companies Act, 1882, or under the 
Indian*Companies Act, 1866, or under any 


. Act repealedéhereby,” shall be inserted.” 


28. Amendment of section 85. a 
To sub-section (2) pf section 85 of the said 


Act the words ‘or in the name of a public ° 
.. y . t 


s 


29. Amendment of section 95. 

In clause (a) of sub-sectidn (1) of sec- 
tion 95 of the said Act, for thẹ wofds and 
figure “incorporaged under the provisions of 
ths Indian Companies Act, 1913.” the words 
and figures “incorporated under the Indidh 
Companies Act, 1913, or under the Indian 
Companies Act, 1882, or under the Indian 
Qompanies Act, 1866, or under any Act 
repealed thereby”, shall be substituted, 

30. Amendment of section 98. 

In sub-section (2) of section 98 of the said 
Act, for the word “year”, in both places 
where it occurs, the words “calendar year”, 
shall be substituted. 

31. Amendment of section 103. 

In sub-section (1) of section 103 of the 
said Act, for the words “in relation to any 
such class of insurance business” the words 
“in relation to any insurance business 
transacted in contravention of any of the 
said sections” shall be substituted. 

Amendment of section 114. 

In clause (l) of sub-section (2) of sece 
tion 114 of the said Act, after the figure and 
brackets “(5),” the figure and brackets ‘(6)," 
shall be inserted. 

33. Amendment of section 116. 

In section 116 of the said Act, for the 
word and figure “section 6" the words and 
figures “section 7 or section 98,” shall be 


34. Repeal of section 122 of Act IV of 
1938 and saving of Article 86 in Firat 
Schedule to Act IX of 1908. 

Section 122 of the said Act is hereby 
repealed, and Article 86 in the First 
Schedule to the Indian Limitation Act, 1908, 
shall have effect as if the said section had 
never been enacted. 

35 Amendment of First Schedule. to 
Act IV of 1938. 

In Part II of the First Schedule to the 
said Act, in thé heading to Form AA, for the 
words “Indian Assets” the words “Assets in 
India” shall be substituted. 

36. Amendment of Third Schedule. 

In Part II of the Third Schedule to the 
said Act,— 

(a) in Form D,— 

(i) for the entry in the First column 
“Commissior (less that on Re» 
insurances)” the entry “Commis- 
sion to insurance agents (less 

. that on Re-insurances)” shall be 
substituted; . 

(ii) for the entry in the first column “1, 

Commission and allowances” the - 


substituted. 


if 
|| 
t 
entry 4, Allowances and Com- 
e - mission (other than commission 
to insurance agents)” 
pad “‘sub8tituted’; 
(44) in, note (e) "the word “British” 
- shall be omitte ` 
(D) in-the fourth colunn of Form DL 
after the word “immediate” the 
mone “or deferred” shall be in- 


ted ; 
(c). és Tora DDD the following notes 
- ghall be-added, namely :— 
“A separate ‘statement must be given 
“in respect of each class of life 
insurance business for which a 
separate revenue account is sub- 
mitted. . 

_ Insurers having their principal place 
of business in British India shall 
give the information required in 
the form separately for business. 
transacted in India and business 
transacted outside India and 
insurers having their principal 
place of business outside British 

‘India will furnish information 
regarding business transacted in 
India only.” . 

@ in Form DDDD,— 
(i) the werd “financial”, in the three 
places where it occurs, shal] be 
omitted ; 


ae 
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shall be © 


isro 


(it) for. the saa “r revifed” the side 
“revived” shall be substituted: ; 

` (e)in note>(e), note (d) and the note 
denoted by an asterisk in Form E, 

the word “British”, wherever it 

p occurs, sball be omitted ; : 

f “(Pi in note "(dis note ‘e) and the note 

* denoted by an asterisk if Borm Fy 

the word “British”, wherever it 

occurs, shall be omitted. , 


37. Amendmentof Fourth Schedule. 

In Part I of the Fourth Schedtile to the, | 

said Act,— 

(a) in regulatfon 2, for the word gia 
figure “paragraph 3" the word and. 
figure ‘paragraph 4” shall be 
substituted ; 

(b) in rezulation EN for the word and 


= 


2 


figure “paragraph 4", in the three N 


places where they occur, the word. 
and figure “paragraph 5” shall be. 
subst.tuted ; 

‘e) in the proviso to regulation 4,— 

(i) for the | words “an insurance com- 
pany” the words “an insurer” 
shall be subslituted,; 

(ii) for the words ‘the company” , in 
both places where they occur, ihe 
words “the insurer’ shall 
substituted. 


COMMUNICATIONS BETWEEN HUSBAND AND WIFE: COMPETENCY T 
. AND COMPELLABILITY 


The recent decision of the Court of 
Appeal in Shenton v. Tyler (160 L. T. Rep. 
314) brings to. light an important distinc- 
tion concerning evidence of communications 
between husband and wife. 

The ‘appellant, who was the plaintif in 
the action, sought to administer `inter- 
fogatories, the purpose of which was to 
obtain from tke respondent admissions to 
the effect that a secret trust, in favour of 
the appellant, had been imposed upon the 
respondent by her late ` husband. The 
respondent objected on the ground that 
she was not bound to answer questions 
. relating to communications made to her 
by her. husband. This contention was 
. acceded to by Mr. eJustice Simonds and 
rejected by the Court of Appeal. 

_ ; Sect. 3.0f the Evidence Amendment Act, 
1853, hore that no husband shall bee 
gom pel able to disclose any communication 

made to him by his wife during the 


to disclose any communication made to 
her by her husband during the marriage. 
Mr. Justice Simonds held that there 
existed at common law, independently of 


the foregoing provision, a rule of privilege .. 


protecting communications between hus- 
band and wife during marriage, that this 
privilege continued to subsist notwithstand- 
ing that? the marriage had come to an 
end by death, and that such common law 
rule had not been modified by sect. 3 of the 
Evidence Act, 1853, which was to be read 
in conjunction with the first two sections ` 
of the Act, and, when so read, did not 
create an exception in the case of a widow. 
The Gourt of Appeal, on the yhe hand, 
held that the statutory privil er under 
the above-mentioned section of the Act. 
of 1853 did not continue after the magriage 
had, come toan end, and that, the alleged 
common law rule of privilege had never ` 
existéd, 4 


marriage, and no wife shell be competeble e Iti is ip, the, latter ctqnection that, tha” 
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«Or hêr spouse. 
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distinction eiw iei compellability or Peake Add. Gas. 219), Dockeg V Hasleg (1824, 


rivilege, on the one hand, and’ competency Ry. 


or. admissibility, on the other. hand, is 
important. It is impossible within the 
Bpace available to“ reproduce even jo 
summary form the closely reasoned jud 
ments. It must suffice to indicate their 
- bemeral'dfift and to point to certain altera- 
tions which will be required in certain well- 
known text-books as a fesult of the Court of 
Appeal’s decision. 


Sir Wilfrid Greene, M. R., in the course 
of bis judgment, §distinguished four rules 


“of egidence. The first tnreg were conemon 
slaw rule8, and were respectively to the, 
effect:* ¢1) That neither a party nor the 
spouse of a patty was a competent 
witness on behalf of that party; (2) that 
a Party was not a compellable witness 
Jegəinst himself; and (3) that a spouse 
was not a competent witness against his 
The second rale, it was 
intimated, may have been a rule of compe- 
tence and not of privilege, but the ques- 
tio was irrelevant to tbe question before 
the Oourt. Tne third rule only came into 
operation ina case where the other 


— spouse was a party, „and, like the first, 


~Wa8Sea rule affecting competence and 
extended to the whole of the evidence which 
the witness might be able to give whe- 
ther it related" to marital communications 
or nob. . 

The fourth rule was a rule not of 
competence or admissibility, but of 
privilege protétting marital communica- 
tions as such, and had nothing to do with 
the fact that one of the spouses might be 
a party to the proceedings. “Indeed,” the 
learngd Master of the Rolls said, “one of 
the reasons for the obscurity which 
surrounds the crucial question (whether 
—the privilege existed at common law, or 
' Was the creature of statute) is that onlye 
In exceptional cases could evidence, of fa 
communication -between husband and, wife 
be admissible in proceedings in which 
neither was a party; and the result wan 
thafinthe great majority of cases evidence 
of such communications was effectively- ex- 


— eluded by the» rule as to the competence of 


spouses already discussed,” 

he alleg@t common law rule upon 
which the respondent relied was admittedly 
one of privilege, an it was not suggested 
- that the Gouri would refuse to hear evidence 
ofa mårital tenmmunication if the privilegé 
«were to be waived. Authority. for the 
existence of such rule gas not, therefore, to 
þe found in Monroe w, Twisleton, (1802, 


& A.198), or O'Connor v. Marjoribanks 
(1842, 6 Jar. 509; 4 Man. & 0G. 435), ufon 
which reliance was placed in thg Court 
below, because these cases wer’ cohcerned 
with the questidh of competence, not of 
privilege. . 

In O'Connor v. Marjoribanks it was held. 
that evidence given by a widow in an 
action by her husband’s executogs to 
ræover a chest of plate, to the effect that 
she had by her ‘husband’s authority’ 
pledged the plate to persons from whom 
it was sought to recover it, for mey 
advanced to her, had been improperly 
received. The degjsion for the reason 
already given is irrelevant to the question 
now being considered, but Mr. Justice 


- Maule stated that the widow might have 


been called to prove that she had pledged 
the plate with her husband's consent if 
the question had arisen between third 
parties. h 

In Stapleton v. Crofts(19 L- T. Rep. (0. 8.) 
83; (1852) 18 Q. B. 367) Mr. Justice Erle in 
a dissenting judgment (which as the 
Master of the Rolls observed in Shenton v. 
Tyler, did not detract from the value of. 
his examination of the common law rules: 
relating to the evidence of spouses) said: 
“With respect to the protection of con- 
fidential communications between husband 
and wife, there seems good reason for such 
protection at all times; but no such principle 
has been brought into practice.” 

From a review of the English text- 
books, earlier in date than the Evidence 
Amendment Act, 1853, and the aforesaid 
observation of Mr. Justice Maule and Mr. 
Justice Erle, Sir Wilfrid Greene, M. R., 
concluded that the alleged common law 
rule of privilege protecting marital com- 
munications as such had never existed, 
though he confessed to some surprise at 
the result of e examination since the 
existence of such a rule of common law 
appeared to have been assumed by many 
lawyers, There was, moreover, nothing in 
modern textbooks which led the Master of 


the Rolls to alter the opinion he had 
formed from an examination of the older 
authorities. i | 

Lord Justice Luxmoore, after an 


exhaustive examination -of the position 
concluded that, before the passing of the 
Evjdence Act, 1851, there was a rule of the 
common law that communications betWeen 
husband and wife were not admissible in 
evidence ; that since jhe, evidence was itself 
inadmissible, no gufstion of privilege 


. < : 3 


_of sect. 3 of the last-mentioned Act. 
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arose; and that thefe was, in’ consequence 
no ruse dealing with this’ aspect of the 
cage. The learned Lord Justice continued: 
“Jf was not until the Evidence Act, 1851, 
apd th® Evidence Amendment Act, 1853, 
that ‘the question of ctgpellability arese, 
‘ard wab- met by the express pore 

e 
privilege, therefore, appears to me to rest 
entirely on the provisions of sect, 3 of the 
1853" Act; and I am satisfied that thgre 
“was and is no rule of common law, apart 
from those provisions, conferring or 


- yecegnising any such privilege.” ° 


The learned Lord Justice observed that he 
had been unable to fin in any reported 
case decidedr-before the passing of the 

oA 
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Doctors first.. 

A divisional surgeon complained at the 
‘Barnet magistrates’ court of being kept 
waiting, while other cases were heard. He 
expressed himself very strongly on the 
“Jack of consideration shown to doctors at 
this court.” The chairman replied thaf it 
was difficult to “ftin the business to suit 
everybcdy, and was sure there was never 
any intention to be -discourleous to the 
medical profession.” 

The mere accident of belonging to a 
profession entitles no party or witness to 
priority in a court of justice, but it is 
usually recognised that doctors are persons 
whose time is,in the public interest, better 
spent in attending to the sick than in 
wailing to be heard ina court. It is very 
usual to accord them first place, or at least, 
a very early place, in tha list. We donot, 
gf course, know wkat the particular cir- 
cumstances occasioning the protest were, 
‘but it is, as the chairman explained, not 
easy to arrange a list to #uit everyone's 
convenience. ‘There are degrees of urgency 
and wehave met circumstances where it 


was a lessor hardship for a medical man to - 


be kept waiting than for someone else 
with urgent business to be held from it. 
Goodwill and courtesy all round solve most 
djfficulties of this nature, and we find ita 
little difficult to.sappreciate the necessity 
for a public protest.—J ustice of the Peace. 


The Jury of Twelve. x 
The recent decision of the Court of 


XN? 


Extracts from Contemporaries, 


T twelve. 


END or VOLUME 181 ` 


Evidence Amendment Abs, #655, orin an 


husband cr wife ms a competent witiess: 
he or she was éntithd to refuse to:answee’s 


pov question with regard to -communiéa-: 
ti 


ons passing between them. Staterfents 





in wost: recent ` textbooks—his® lsordsgjp ~ 
cited Taylor on Evidence,-12th edit., p. 572 : 


and the Hailsham edition of Halsbury’s 


Di 
1 
` 


Laws of England, Vol. 13, p. 723s—with s 


regard to the positton ‘of ‘husbands and 
wives with reference communications: 
pasging between them, did 
be accurate, fr in neither case did if: 


“appear that any distinction was recognised: . 
between competency and compellability.— ; 


The Law Times. 


not‘appear, fo. 


a 


N 


Oriminal Appeal in Rex v. Mills- (1939), ” 
ante, page 237, that the unanimity required*. 
from the jury is a real union of mipds,* 


not to 


be obtained by abrogation of ` 


judgment on the part of the minority, is. 


a counsel of perfection. AT of us who have’ 


ba 


served on juries will be doubtful how far: 


ultimate agreement represented the faner 
conviction of all members. One suggestion 
which has been made fo reduce the’ 
chance of disagreement is that the number 
twelve should be reduced, in the High 


a 


Court and in criminal cases, as it already. 
has been inthe rare cases, where.a jury ` 


isempanelled in the county court. It is’ 


said that Sir Samuel Evans, aftérwards | 


President of the Probate, Divored“*and 


Admiralty Division, favoured this reduction . 


when he was Solicitor-General, but that the 
stalwart radicalism of Sir William Robson, 
the Attorney-General, was not proof against 
aconservative instinct in favour of the 
The origin of this mystic’ 
number isobscure.; there are” scholars 
r o would say that. itis not respectable, 


t that is a question outside discussion of 


dhe practical proposition at the present day. 
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It is, of course by no means certain” that a” 


feduction of thefrumher (say to eight as 
ins. 93 of the QOounty Courfs Act, 1934) 
would produce genuine ungpimity, or- its 
appearance, any more surely Shan retaining: 
twelve. A minority of, three (vide “Macau- 
lay’s History,” chapfer VIII) can be. sat 
upon by nine but not easily byives-wJ ustice ` 


. 
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of the Peace, 
\ a Tos . Kan = A 
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